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Vn.  TBIAL  AND  ITS  INCIDENTS 


•  •    •     .• 


:*\  '••'•      13112.  In  generaL 

S  3113.  Conduct  and  control;  compromise  and  discontinuance. 

i  3114.  Judge  and  jury. 

S  3115.  Questions  of  law  and  fact. 

§  3116.  In3tructiona  and  direction  of  verdict  or  nonsuit. 

§  31X7.  Verdici  and  fiodingsu 

VIII.  JUDGMENT   AND   ENFORCEMENT;    APPEAIi  AND  REVISW 

$  3118.  Judgment  in  general. 

§  3119.  Defaults  and  confessions. 

$  3120.  Kind  of  judgment,  relief  or  damages. 

§  3121.  Costs  and  allowances,  and  security  for  costs. 

§  3122.  Enforcement 

S  3123.  Amendment,  vacation  or  other  relief  from  judgment. 

)( 3124.  Conclusiveness  and  effect;  collateral  attack. 

S  3125.  Appeal  and  review. 

IZ.  ARBITRATIONS 

$  3126.  In  general. 

VI.  EVIDENCE  AND  WITNESSES 

§3087.  Oeneral  law  of  evidence.  The  object  of  this  subchapter 
is  not  to  state  the  law  of  evidence,  which  is  general,  but  merely  to 
show  some  of  its  applications  in  actions  by  or  against  corporations. 
No  pretense  of  exhausting  the  books  of  all  cases  is  made  in  so  doing. 
Neither  has  there  been  any  endeavor  to  collect  authorities  wherein  the 
evidence  point  was  decided  between  other  litigants,  so  that  the  facts 
about  the  corporation  were  collateral  to  the  main  issue.  It  is  obvious 
that  the  difference  in  the  rules  for  proving  a  direct  and  a  collateral 
fact  would  make  such  cases  of  doubtful  use  in  this  connection,  and  in 
many  cases  even  misleading.  Being  but  exemplifications  of  the  gen- 
eral law  of  evidence,  many  or  most  of  the  rules  mentioned  in  this  sub- 
chapter are  equally  applicable  in  actions  where  the  corporation  is  not 
one  of  the  parties,  and  additional  precedents  of  force  may  be  had  by 
consulting  general  works  on  evidence  or  other  chapters  of  this  work. 
Some  of  the  other  chapters  herein  on  special  branches  of  corporation 
law  which  contain  treatments  of  the  rules  for  proof  in  particulars 
of  fadt  related  thereto,  are  cited  below.** 

MFor      example,      see      §§416-440,  §758  on  proof  of  seal;  §811  on  proof 

supra,  on  proof  of  corporate  existence;  of  powers;  §  922  on  proof  of  contract; 

§  488  on  proof  of  by-laws;  §§  660,  703  §  1028  as  to  bona  fides  of  bondhold- 

on  proof  in  actions  on  subscriptions;  ers;   §  1114  as  to  power  to  hold  real 
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§  8088.  Matters  judicially  notieeable— In  genenL  All  public  acts 
of  incorporation,  whether  general  or  special,  are  judicially  noticed, 
and  such  charters  need  not  be  proved,  but  private  acts  by  which  cor- 
porations are  chartered  are  not  within  the  judicial  knowledge,  and 
must  be  proved  in  the  regular  way.**  A  supplement  or  amendment  to 
a  public  charter  will  of  necessity  also  be  public.**  This  notice  does  not 
extend  to  the  private  acts  and  deeds,  such  as  acceptance  and  organiza- 
tion, by  which  incorporation  becomes  accomplished  under  such  an 
act,**  or  to  consolidation,**  or  succession  of  corporations  *•  or  to  their 


property;  1 1384  on  proof  in  fore- 
closure Bults;  II 1492-1494  on  parol 
evidence,  relating  to  corporate  instru- 
ments; II 1640,  1654,  1695  as  to  proof 
and  presumptions  regarding  meetings 
and  voting;  §§  1755,  1768  as  to  proof 
of  office  and  title  to  same;  |§  1943, 
1944  as  to  authority  of  officers; 
II  21^9-2176  aa  to  admissions  of  of- 
ficers and  agents  to  bind  corporation. 
See  also  generally  the  corresponding 
portions  of  other  chapters  herein,  and 
consult  the  general  index  for  detailed 
references  in  full. 

•9  §  428,  supra. 

And  see  the  following  decisions! 

AriraniiaB,  Washington  v.  Finley, 
10  Ark.  423,  52  Am.  Dec.  244;  McEiel 
V.  Real  Estate  Bank,  4  Ark.  592. 

Oonnacticat.  New  York,  N.  H.  ft 
H.  B.  Co,  V.  Offield,  78  Conn.  1,  60  AtL 
740. 

QeorglA.  Davis  v.  Bank  of  Fulton, 
31  6a.  69. 

Indiana.  Bartholomew  v.  Bright, 
18  Ind.  93. 

Kmtacky.  Com.  v.  Kinniconick  ft 
P.  6.  B.  Co.,  31  Ky.  L.  Bep.  859,  104 
8.  W.  290;  Commercial  Bank  v.  New- 
port Mfg,  Co.,  1  B.  Mon.  13,  35  Am. 
Dec.  171,  citing  Halbert  v.  Skyles,  1 
A.  K.  Marsh.  368. 

Mawnicliqgetta.  Portsmouth  Livery 
Co.  V.  Watson,  10  Mass.  91. 

MIclilgan  People  v.  DeMill,  15 
Mich.  164,  93  Am.  Dec.  179. 

K«w  Tock.  Hyatt  v.  McMahon,  25 
Barb.  457. 


8<mtli  OaroBna.  Boach  v.  Farmers' 
Mut.  Ins.  Ass  'n  of  Oconee  County,  102 
S.  C.  478,  86  S.  £.  950;  Parker  v.  Car- 
olina  8av.  Bank,  53  a  C.  583,  69  Am. 
St.  Bep.  888,  31  8.  B.  673. 

Texas.  Bank  of  Alabama  v.  Simon- 
ton,  2  Tex.  531;  Withee  v.  Citizens' 
Sav.  Bank,  1  White  ft  W.  Civ.  Cas. 
Ct  App.  il  489^  490. 

Charter  declaring  itself  to  be  pub- 
lic act  is  judicially  noticeable.  Brook- 
ville  Ins.  Co.  v.  Becords,  5  Blackf. 
(Ind.)    170. 

A  special  charter  will  be  noticed  if 
given  by  a  public  statute,  or  if  recog- 
nized in  a  later  public  statute.  Craw* 
ford  V.  Planters'  ft  Merchants'  Bank, 
6  Ala.  289. 

Not  a  private  charter.  Alabama 
Conference  M.  E.  Church  South  v. 
Price,  42  Ala.  39;  Montgomery  v. 
Montgomery  ft  W.  Plank-Boad  Co.,  81 
Ala.  76;  State  v.  Judge  of  Twenty- 
Sixth  Jud.  Diet.  Court,  33  La.  Ann. 
954. 

MIf  the  charter  was  a  public  act 
a  supplement  to  it  must  also  be, 
though  not  so  declared.  Stephens  ft 
C.  Transp.  Co.  v.  Central  B.  Co.,  33 
N.  J.  L.  229. 

•11428,  supra. 

sssouthgate  v.  Atlantie  A  P.  B. 
Co.,  61  Mo.  89. 

MThat  a  corporation  with  a  sim- 
ilar name  was  the  predecessor  of  r. 
defendsnt  company  is  not  knov/u. 
St.  Louis  V.  St.  Louis,  I.  M.  ft  8.  B 
Co.,  248  Mo.  10,  154  S.  W.  55, 
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existence  and  private  rightB**  or  their  insolvency  ••  or  extinction.** 
A  public  law  recognizing  the  corporation  by  extending  its  charter 
term  or  powers  is  noticeable.*'  A  recognition  of  a  territorial  charter 
in  a  state  constitution  makes  it  noticeable.**  One  early  case  drew  the 
line  very  strictly  in  holding  that,  though  under  the  law  all  corpora* 
tions  were  formed  by  special  act  and  all  such  acts  were  made  judicially 
noticeable,  yet  a  corporation  not  pleaded  under  such  an  act  would 
not  be  noticed  because  conceivably  it  might  have  been  chartered  by 
Qolonial  or  crown  grant  antedating  the  state,  also  because  the  principle 
should  not  be  established  of  judicially  assuming  the  nonexistence  of 
foreign  corporations  suing  by  comity .•• 

The  federal  corporations  chartered  by  special  public  act  of  Congress 
and  their  names  are  noticed  both  in  the  federal  ^  and  state  courts,' 
also  the  consolidation  of  railroads  into  such  a  federal  corporation.* 
The  National  Bank  Acts  ^  and  the  term  for  which  a  national  bank  is 
chartered  *  are  thus  known.  One  of  the  early  New  York  courts,  how- 
ever, refused  to  notice  the  United  States  Bank.*  If  matters  pertain- 
ing to  state  banks,  such  as  the  charter  rate  of  interest,  are  not  judicially 
known,  the  National  Bank  Act  allowing  the  national  banks  to  take 
the  same  rates  does  not  draw  the  state  bank  rates  into  notice.  They 
must  be  proved  even  where  the  national  bank  is  a  party.''    The  details 


M  Portsmouth  Livery  Co.  v.  Wat- 
son, 10  Mass.  91. 

Ezistenee  or  nonexistence  of  local 
religious  societies.  St.  Paul's  Parish 
of  Protestant  Episcopal'  Church  at 
East  St.  Louis  v.  East  St.  Louis,  245 
III.  470,  92  N.  £.  322. 

MThat  receivers  are  operating  a 
railroad  company.  Georgia  Pac.  By. 
Co.  V.  Baird,  76  Miss.  521,  24  So.  195. 

That  a  bank  located  in  a  foreign 
state  is  insolvent  or  in  failing  cir- 
cumstances. Market  Nat.  Bank  v. 
Pacific  N«t.  Bank,  27  Hun  (N.  Y.) 
465,  aff 'd  102  N.  Y.  464,  7  N.  E.  302. 

MShea  v.  Knoxville  &  E.  B.  Co.| 
6  Baxt.  (Tenn.)  277. 

97$  428,   supra. 

M  Vance  v.  Farmers'  A  Mechanics' 
Bank,  1  Blackf.  2nd  Ed.  (Ind.)   504. 

M  Pendleton  v.  Bank  of  Kentucky, 
1  T.  B.  Mon.  (Ky.)  171. 

lOf  the  federal  incorporation  of 
the   Texas  fr  Pacific   B.  Co.     In   re 


Dunn,  212  U.  S.  374,  53  L.  Ed.  556; 
Texas  &  P.  B.  Co.  v.  Cody,  166  U.  S. 
606,  41  L.  Ed.  1132. 

a  §428,  p.  919,  supra. 

3  Of  consolidation  of  railroads  into 
the  Texas  &  Pacific  B.  Co.  Stephen- 
son V.  Texas  ft  P.  By*  Co.,  42  Tex.  162. 

«f428,    supra. 

I^That  national  bank  is  chartered 
for  20  years.  Yankton  Nat.  Bank  v. 
Benson,  33  S.  D.  399,  Ann.  Caa.  1916  B 
1011,  146  N.  W.  582. 

6  United  States  Bank  v.  Stearns, 
15  Wend.    (N.  Y.)   314. 

7  The  particular  rate  of  interest 
which  certain  banks  may  charge  un- 
der terms  of  their  charters  will  not 
be  noticed  though  the  general  bank- 
ing law  is  noticed  and  though  national 
banks,  of  which  defendant  was  one, 
have  by  act  of  congress  a  right  to 
take  any  rate  which  a  state  bank 
could.  First  Nat.  Bank  v,  Gruber, 
87  Pa.  St.  468,  30  Am.  Dec.  378.    The 
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of  a  federal  corpor^ion's  administration  and  its  place  of  business  not 
fixed  by  the  charter  or  known  as  a  matter  of  common  or  general  knowl- 
edge cannot  "be  noticed.* 

The  state  corporations  are  noticed,  when  specially  created  under 
public  act,  in  the  creating  state,*  the  federal  courts,^*  and  foreign  state 
courts  where  such  corporations  have  been  legislatively  recognized,*^ 
but  they  are  not  recognized  as  existing  without  some  recognition  or 
general  common  knowledge  in  foreign  srtate  courts.**  No  notice 
can  be  taken  whether  a  foreign  corporation  has  been  domesticated  or 
admitted  to  do  business,  unless  it  has  been  in  some  such  way  publicly 
recognized.**  The  federal  courts  take  judicial  notice  of  all  public  acts 
of  incorporation  of  the  states,*^  also  of  public  statutes  of  the  states  con- 
ferring rights  on  a  given  corporation  of  another  state.** 

All  public  statutes  affecting  corporations  are  noticed,  of  course,  with 
their  consequences  upon  the  formation,  existence,  succession,  and  ex- 
tinction of  the  corporation,**  but  not  municipal  ordinances.*'    When  a 


state  bank  charters  must  be  produced 
and  proved  to  show  such  rate.    Id. 

*0f  the  organization,  purpose  and 
location  of  the  Northern  Pacific  Bail- 
road,  but  not  of  its  principal  place 
of  business.  Lung  Chung  v.  Northern 
Pae.  By.  Co.,  19  Fed.  254. 

•  I  428,  supra,  and  also  this  section, 
supra. 

10  Of  specially  chartered  corpora- 
tion of  a  state.  Covington  Draw- 
bridge Co.  V.  Shepherd,  20  How.  (U. 
S.)   227,  15  L.  Ed.  896. 

UHart  V.  Baltimore  &  O.  B.  Co., 
6  W.  Va.  336.  See  also  Miller  v. 
Johnston,  71  Ark.  174,  72  S.  W.  371; 
Singer  Mfg.  Co.  v.  Bennett,  28  W. 
Va.  16. 

IS  The  court  cannot  judicially  know 
the  name  or  legal  being  of  such  cor- 
poration. Bank  of  Alabama  v.  Si- 
monton,  2  Tex.  531.  See  also  |429, 
supra. 

18  Whether  a  corporation  was  char- 
tered in  another  state  and  had  not 
been  domesticated.  Nashville  Trust 
Co.  V.  Weaver,  102  Tenn.  66,  50  S. 
W.  763.  See  also  chapter  on  Foreign 
Corporations,  infra. 

14  Covington     Drawbridge     Co.     v. 


Shepherd,  20  How.  (U.  S.)  227,  15  L. 
£d.  .896. 

IB  The  federal  courts  take  the  same 
judicial  notice  of  the  rights  of  the 
Baltimore  &  Ohio  Bailroad  in  West 
Virginia  under  the  special  licensing 
statutes  of  that  state  as  its  own  courts 
do.  Martin's  Adm'r  v.  Baltimore  & 
O.  R.  Co.,  151   U.  S.  673,  38  L.  Ed.  311. 

16  Washington  v.  Finley,  10  Ark, 
423,  52  Am.  Dec.  244. 

Consolidation  of  domestic  corpora- 
tions. Jackson  Consol.  Traction  Co. 
V.  Jackson  Circuit  Judge,  155  Mich. 
522,  119  N,  W.  915,  15  Det.  L.  N. 
1081. 

The  Act  of  Congress  of  March  3, 
1817  (3  Stat,  at  L.  383),  to  incorporate 
banks  in  the  District  of  Columbia  is 
a  public  law  of  which  the  court  will 
take  notice.  Central  Bank  v.  Tayloe, 
2  Cranch  C.  C.  427,  Fed.  Cas.  No.  2,548. 

Acts  of  the  legislature  conferring 
corporate  powers  upon  the  Baltimore 
&  Ohio  Bailroad  Co.  held  such  public 
acts  that  the  court  should  take  notice 
of  them  ez  officio.  Hart  v.  Baltimore 
&  O.  B.  Co.,  6  W.  Va.  336. 

n  Lawrence  McFadden  Co.  v.  Phil- 
adelphia, 59  Pa.  Super.  Ct.  44. 
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general  law  took  effect  is  known.^*  It  will  be  noticed  that  a  corpora- 
tion must  necessarily  be  formed  and  have  its  powers  under  the  gen- 
eral statutes  regulating  those  of  its  class,^*  or  that  its  powers  are  those 
conferred  by  its  special  act  of  incorporation  ••  and  the  amendments 
thereof.** 

Statutes  of  other  states  will  not  be  noticed  ••  and  therefore  the 
existence  ^  and  the  charter  limitations  and  provisions  of  a  foreign  char- 
ter are  not  noticed,**  nor  the  consequences  in  law  of  a  foreign  con- 
solidation.**  The  state  courts  take  judicial  notice  of  foreign  laws 
and  incorporations  when  by  their  own  public  statutes  the  corporation 
has  been  recognized  and  admitted  to  do  business  so  that  such  matters 
may  thus  be  known.**    By  statutes  other  laws  can  be  noticed  also.*' 

The  existence  of  certain  classes  of  corporations,  e.  g.,  mutual  insur- 
ance companies,  is  known,  and  the  statutory  features  of  their  organiza- 
tion and  business.**    It  cannot  be  noticed  generally  that  any  given 


iSHeaston  v.  Cincinnati  &  Ft.  W. 
R.  Co,,  16  Ind.  275,  79  Am.  Dec.  430. 

19  An  incorporated  trust  company  is 
only  such  as  is  provided  for  in  Bev. 
St.  1899,  e.  12,  art.  12  (Ann.  St.  1906, 
pp.  1119-1128).  Wycoir  v.  Epworth 
Hotel  Oonstruction  &  Real  Estate  Co., 
146  Mo.  App.  554,  125  S.  W.  550. 

SO  Com.  v.  Kinnieonick  &  P.  S.  R. 
Co.,  31  Ky.  L.  Rep.  859,  104  S.  W. 
290. 

That  state  bank  was  authorized  by 
its  charter  to  require  security  to  notes 
discounted.  State  Bank  v.  Watkins, 
6  Ark.  123. 

ai  New  York,  N,  H.  &  H.  B.  Co.  v. 
Offield,  78  Conn.  1,  60  Atl.  740. 

W  Grand  Lodge  A.  O.  U.  W.  of  Con- 
necticut V.  Grand  Lodge  A.  O.  U. 
W.  of  Massachusetts,  81  Conn.  189,  70 
Atl.  617;  Chapman  v.  Colby,  47  Mich, 
46,  10  N.  W.  74. 

Not  of  a  foreign  general  incorpora- 
tion act  proved  only  by  title.  North- 
western Union  Packet  Co.  v.  Shaw, 
37  Wis.  655,  19  Am.  Bep.  781. 

SSHammett  y.  Little  Bock  &  N.  B. 
Co.,  20  Ark.  204. 

M  Chapman  v.  Colby,  47  Mich.  46, 
10  N.  W.  74. 

Charter  provisions  of  a  foreign  in- 


surance company  limiting  its  contracts 
of  insurance  are  not  noticeable.  City 
Fire  Ins.  Co.  v.  Carrugi,  41  Ga.  660. 

M  Jackson  Consol.  Traction  Co.  v. 
Jackson  Circuit  Judge,  155  Mich.  522, 
119  N.  W.  915. 

MThe  statutes  conferring  powers 
on  the  Baltimore  &  Ohio  Bailroad 
Company  are  known,  and  that  it  was 
incorporated  in  Maryland  and  recog- 
nized and  admitted  in  Virginia.  State 
V.  Baltimore  &  O.  B.  Co.,  15  W.  Va. 
362,  36  Am.  Bep.  803;  Hart  v.  Balti- 
more &  O.  B.  Co.,  6  W.  Va.  336. 

37  Under  the  statute  the  court 
"takes  judicial  notice  of  the  laws 
and  statutes  of  new  sister  states." 
Hobbs  V.  Memphis  &  C.  B.  Co.,  9 
Heisk.    (Tenn.)    873. 

Under  Bev.  Code  1868,  c.  13,  1 4, 
providing  that  the  court  may  take 
judicial  notice  of  the  law,  statutory 
or  otherwise,  of  another  state  or  coun- 
try, or  of  the  United  States,  such  court 
may  recognize  an  act  for  the  distri- 
bution of  assets  of  banks  among  per- 
sons entitled  to  them  to  adjust  losses 
during  the  Civil  War.  Farmers '  Bank 
V.  Willis,  7  W.  Va.  31. 

tt  That  there  is  a  class  of  insurance 
companies    having    no    capital    stock 
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society  is  of  a  particular  class,  like  a  fraternal  association,*^  or  under 
which  of  two  general  acts  a  given  corporatio  i  was  formed ;  ^  but  the 
eleemo83aiary  character  of  a  known  corporat  >n  is  noticeable.'^ 

The  name  conferred  by  a  public  act  is  known  therewith,  and  not 
unless  it  is  so  established,'*  and  a  change  of  name  by  public  act  will 
be  noticed.**  It  cannot  be  judicially  known  that  a  name  is  impossible 
when  not  forbidden.*^  The  seal  of  the  corporation  is  not  judicially 
known,*'^*  and  it  cannot  be  known  that  a  scrawl  is  not  the  corporate 
seal.**  The  quasi-public  character  of  a  railroad  corporation  and  its 
right  to  have  the  power  of  eminent  domain  as  an  incident  to  its  public 
charter  is  known,*''  and  its  route  and  termini  as  fixed  in  the  charter.** 


composed  of  members  equally  inter- 
ested, writing  policies  of  insurance 
and  paying  their  losses  by  assessments 
levied  and  collected  from  the  mem- 
bers. Ingle  V.  BatesvUle  Grocery 
Co.,  89  Ark.  378,  117  S.  W.  241. 

n  Smith  V.  Grand  Lodge  A.  O.  TJ. 
W.  of  Missouri,  124  Mo.  App.  181,  101 
S.  W.  662. 

80  While  it  is  the  duty  of  ihe  court 
to  judiciaUy  know  the  provisions  of 
charters  of  plank  road  companies  en- 
acted under  a  new  constitution,  the 
court  is  not  bound  to  know  whether  a 
certain  corporation  was  created  under 
one  general  public  statute  or  another. 
Danville  k  W.  L.  Plank-Boad  Co.  v. 
State,  16  Ind.  456. 

SI  That  free  masons'  fraternity  is^ 
purely  charitable  under  the  act  incor- 
porating the  Grand  Lodge.  Burdine 
V.  Grand  Lodge  of  Alabama,  37  Ala. 
478. 

SS I  750,  supra,  also  1 428,  supra,  and 
McKiel  V.  Beal  Estate  Bank,  4  Ark. 
592;  Commercial  Bank  v.  Newport 
Mfg.  Co.,  1  B.  Mon.  (Ky.)  13,  35  Am. 
Dec.  171,  citing  Halbert  v.  Skyles,  1 
A.  K.  Marsh.  (Ky.)  368;  Pendleton 
V.  Bank  of  Kentucky,  1  T.  B.  Mon. 
(Ky.)  171,  175;  Withee  v.  Citizens' 
Sav.  Bank,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  (Tex.)  II 489,  490.  See  also 
Bank  of  Alabama  v.  Simonton,  2  Tex. 
531. 

Will  not   take  notice   of  the  fact 


that  there  is  another  corporation  of 
a  similar  name  as  the  defendant  in 
an  action.  Mobile  Light  &  B.  Co.  v. 
Mackay,  158  Ala.  51,  48  So.  509;  King 
Land  &  Improvement  Co.  v.  Bowen, 
7  Ala.  App.  462,  61  So.  22. 

n  Change  of  name  by  public  law 
will  be  noticed.  Water  Lot  Co.  v. 
Bank  of  Brunswick,  53  Ga.  30. 

Where  by  public  act  plaintiff  has 
been  merged  in  a  new  corporation  the 
incapacity  of  the  old  corporation  to 
sue  will  be  noticed  without  pleading 
(this  was  municipality).  Ft.  Wayne 
V.  Jackson,  7  Blackf.  (Ind.)  36. 

84  Impossibility  of  corporation 
named  ''Corporation  of  Lebanon"  is 
not  judicially  known.  McBroom  v. 
Lebanon,  31  Ind.  268. 

^  I  758,  supra. 

86  Illinois  Cent.  B.  Co.  v.  Johnson, 
40   ni.   35. 

87  That  the  North  Carolina  Bailroad 
belongs  to  a  quasi  public  corporation 
chartered  in  1849  by  an  act  of  the 
general  assembly  giving  the  corpora- 
tion full  power  of  eminent  domain. 
Goodman  v.  Heilig,  157  N.  C.  6,  36 
L.  B.  A.  (N.  S.)  1004,  72  S.  E.  866. 

SS  That  the  Georgia  Pacific  Bailway 
Company  was  incorporated  in  1882  and 
authorized  to  construct  a  road  from 
Aberdeen  or  Columbus  to  the  Missis- 
sippi Biver.  Georgia  Pac.  By.  •Co.  v. 
Baird,  76  Miss.  521,  24  So.  195. 


4679 


3088] 


Pbivatb  Cobpobations 


[Ch.47 


Notice  may  also  be  taken  that  corporations  only  can  operate  railroads 
and  that  as  a  legal  consequence  individuals  have  no  powers  depending 
thereon,^  and  of  the  necessity  of  a  public  grant  or  franchise  to  use 
in  any  special  manner  the  highways,  rivers  and  other  public  ways  and 
places,*^  and  that  railroad  corporations  are  common  carriers,**  and 
engaged  in  interstate  commerce**  and  likewise  that  street  railways 
are  carriers  of  passengers.**  The  court  declined  to  notice  that  a  tele- 
graph corporation  was  a  public  transmitter  of  messages,**  or  that 
there  was  more  than  one  such  company  in  the  state.*'  Judicial  notice 
will  not  be  taken  of  by-laws.**  It  may  be  known  judicially  that  a  cor- 
poration must  exist  within  the  state.*'' 

It  may  be  known  as  a  general  fact  that  stockholders  in  some  kinds  of 
corporations  often  live  in  other  states  *•  but  not  that  all  stockholders 


MThat  all  railroads,  to  which  flec- 
tion 7a  of  the  Labor  Law,  as  to  hours 
of  employment  applies,  are  and  must 
be  operated  by  corporations  and  not 
by  individuals,  so  the  latter  have  no 
power  to  acquire  land  by  eminent  do- 
main for  railroad  purposes.  People  v. 
Erie  R.  Co.,  198  N.  Y.  369,  29  L.  R. 
A.  (N.  S.)  240,  139  Am.  St.  Rep.  828, 
19  Ann.  Cas.  811,  91  N.  E.  849,  rev'g 
135  N.  Y.  App.  Div.  767,  119  N.  Y. 
Supp.   873. 

40  Poles,  wires  and  electric  light- 
ing apparatus  in  a  street.  Nelson  v. 
Narragansett  Elee.  Lighting  Co.,  26 
R.  I.  258,  67  L.  R.  A.  116,  106  Am.  St. 
Rep.  711,  58  Atl.  802. 

The  fee  of  canals  and  locks.  State 
v.  Portland  General  Elec.  Co.,  52  Ore. 
502,  98  Pac.  160,  95  Pac.  722. 

A  ferry  franchise.  State  v.  Port- 
land General  Elec.  Co.,  52  Ore.  502, 
98  Pac.  160,  95  Pac.  722. 

41  Caldwell  v.  Richmond  ft  D.  R. 
Co.,  89  Ga.  550,  15  S.  B.  678;  Boyle 
v.  Great  Northern  Ry.  Co.,  13  Wash. 
383,  43  Pac.  344. 

4«  State  v.  Missouri  Pac.  R.  Co., 
212  Mo.  658,  111  S.  W.  500. 

''It  id  common  knowledge,  that, 
under  the  large  meaning  of  interstate 
commerce  given  by  the  courts,  every 
railroad,  however  short  its  own  line, 
engages    in    interstate    commerce    in 


handling  freight  or  passengers  des- 
tined to  a  point  in  another  state, 
whether  such  point  of  destination  is 
reached  by  its  own  line  or  through 
a  connecting  carrier."  Mcintosh  v. 
St.  Louis  Sb  S.  F.  R.  Co.,  182  Mo.  App. 
288,  168  S.  W.  821. 

43  Indianapolis  St.  R.  Co.  v.  Ray, 
167  Ind.  236,  78  N.  B.  978. 

44  Cannot  know  that  a  corporation 
is  ''engaged  in  telegraphing  for  the 
public."  Western  U.  Tel.  Co.  v.  Ax- 
tell,  69  Ind.  199. 

46  State  V.  Atlantic  Coast  Line  R. 
Co.,  51  Fla.  578,  40  So.  875. 

40  §  488,  supra,  and  Haven  v.  New 
Hampshire  Asylum  for  Insane,  13  N» 
H.  532,  38  Am.  Dec.  512. 

Courts  cannot  take  judicial  notice 
of  the  statutes  and  by-laws  promul- 
gated by  private  organizations  for  the 
government  of  their  own  affairs. 
Kempton  Lodge,  No.  482,  I.  O.  O.  P. 
V.  Mozingo,  180  Ind.  566,  103  N.  B. 
411;  Portage  Lake  Miners'  &  Me- 
chanics' Benev.  Society  v.  Phillips,  36 
Mich.  22;  Simpson  v.  South  Carolina 
Mut.  Ins.  Co.,  59  S.  C.  195,  37  S.  E. 
18,  rehearing  denied  37  S.  E.  225. 

47  Lexington  Mfg.  Co.  v.  Dorr,  2 
Litt.  (Ky.)  256. 

As  to  the  doctrine  of  corporate  citi- 
zenship, see  Chap.  13,  aupra. 

48  Domestic     mining     corporations. 
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are  citizens.**  It  is  known  to  he  customary  for  corporations  formed 
in  one  state  to  transact  all  or  nearly  all  of  their  business  elsewhere, 
and  notice  of  a  frequency  of  purpose  thereby  to  evade  the  laws  may 
be  taken.**  If  the  location  of  the  principal  office  is  fixed  by  the  public 
law,  as  in  some  states,  it  may  be  judicially  noticed.*^  The  disposal  of 
the  public  interest  in  a  public  property  to  a  corporation  may  be 
judicially  known  when  made  by  public  act^*'  but  if  the  act  merely 
authorizes  sale  of  a  railroad  the  court  cannot  know  that  it  has  been* 
sold  pursuant  thereto.**  It  cannot  be  known  whether  a  corporation 
paid  certain  money  to  or  for  the  benefit  of  a  state  institution.** 

When  the  corporation  is  publicly  owned  and  operated  so  that  its 
officers  are  public  officers,  judicial  notice  of  them  is  taken,  but  not 
otherwise.**  The  names  and  signatures  of  state  officers  are  known  and 
will  be  noticed  on  process  and  other  papers  of  official  character  hav- 


Milroy  v.  Spiirr  Mountain  Iron  Min. 
Co.,  43  Mich.  231,  5  N.  W.  287. 

40  Lexington  Mfg.  Co.  v.  Dorr,  2 
liitt.  (Ky.)  256;  and  see  further  as- 
to  the  doctrine  of  citizenship,  i  387 
et  aeq.,  supra. 

SO  Courts  will  take  judicial  notice 
that  prior  to  the  enactment  of  the 
Act  of  1897  regulating  foreign  cor- 
porations, many  of  such  corporations 
were  organized  to  do  business  in  this 
state,  and  that  others  transferred 
their  business  to  this  state,  to  evade 
the  payment  of  fees  and  state  con- 
troL  Lehigh  Portland  Cement  Co.  v. 
McLean,  149  IlL  App.  360,  aif 'd  245 
111.  326,  137  Am.  St.  Bep.  322,  92  N. 
£.  248. 

61  Wallace  v.  Southern  Exp.  Co.,  7 
Oa.  App.  565,  67  S.  £.  694;  White  v. 
Atlanta,  B.  &  A.  B.  Co.,  5  Ga.  App. 
308,  63  S.  E.  234. 

M  Charter  of  White  Water  Valley 
Canal  Co.  and  transfer  of  state  inter- 
est to  it  is  public  act.  Hankins  v. 
Lawrence,  8  Blackf.  (Ind.)  266;  White 
Water  Val.  Canal  Co.  v.  Boden,  8 
Blackf.  (Ind.)   130. 

MShea  V.  Knoxville  &  K.  B.  Co., 
6  Baxt.  (Tenn.)  277* 

54  That  a  defendant  horse  racing 
association  has  created  and  paid  over 


to  the  state  funds  for  the  making  of 
exhibitions  at  a  state  fair  when  in 
fact  no  such  exhibitions  were  held. 
State  V.  Delmar  Jockey  Club,  200  Mo. 
34,  98  S.  W.  539,  92  8.  W.  185. 

55  The  president  of  the  State  Bank, 
belonging  to  the  public  and  he  a  pub- 
lic officer,  is  judicially  known,  as  is 
his  signature.  Boberts  v.  State  Bank, 
9  Port.  (Ala.)  312. 

Where  the  state  has  not  exercised 
the  right  to  take  the  stock  of  a  bank 
under  its  charter,  the  president  ap- 
pointed by  the  stockholders  and  a 
commissioner  appointed  by  them  with 
the  governor,  are  not  public  officers 
judicially  known  to  the  courts.  Craw- 
ford v.  Planters'  k  Merchants'  Bank, 
6  Ala.  289. 

Under  a  statute  providing  that  the 
president  of  a  bank  shall  be  one  of 
the  board,  except  in  case  of  sickness 
or  necessary  absence,  when  the  board 
may  appoint  a  president  pro  tern.,  the 
court  will  not  take  judicial  notice  of 
the  fact  that  an  individual  of  the 
same  name  who  makes  a  certificate, 
was  elected  a  director,  the  court  not 
being  informed  that  he  was  president 
pro  tern,  when  he  made  the  certificate. 
Crawford  Ys  BraoQU  Bank,  7  Ala.  205. 
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ing  to  do  with  the  corporation,**  but  their  power  to  accept  or  receive 
service  by  consent  of  a  corporation  cannot  be  Known.*'' 

Matters  relating  to  the  corporation  which  are  of  public  record  may 
thereby  be  known,**  especially  when  the  statute  so  enacts ;  *•  but  the 
filing  for  record  was  held  not  to  be  within  such  an  act.**  Such  a 
statute  imposing  the  duty  on  the  lower  court  was  held  not  to  impose 
a  like  duty  on  the  supreme  court,  which  could  not  have  such  records 
before  it;  and  the  trial  court's  determination  of  the  fact  was  therefore 
conclusive  on  appeal.*^ 

§  3089.  —  Oeneral  common  knowledge.  In  addition  to  those  mat- 
ters known  because  of  their  being  apparent  from  the  public 
statutes,  there  are  many  things  about  corporations  which  are  known 
because  of  their  falling  within  the  scope  of  general  common 
knowledge.  Examples  are:  the  charitable  nature  of  the  Masonic 
fraternity,**  the  general  principles  of  morality  and  religion  ap- 
plicable in  Christian  churches,**  matters  of  church  history  that  are 


MThe  sigirature  of  the  state  insur- 
ance commissioner  is  judicially  known 
and  also  his  official  character.  State 
T.  Brotherhood  of  American  Yeomen, 
111  Minn.  39,  126  N.  W.  404. 

S7  Commissioner  of  insurance  as  at- 
torney and  authorized  to  acknowledge 
service  of  process  on  a  foreign  insur- 
ance company.  Globe  Butgers  Fire 
Ins.  Co.  V.  Sayle,  107  Miss.  169,  65  So. 
125. 

M  Decisions  of  a  railroad  commis- 
sion are  public  records,  entitled  to  ju- 
dicial notice  (Wis.  St.  1 1797-- 37n). 
Chicago  &  N.  W.  B.  Co.  v.  Bailroad 
Commission,  156  Wis.  47,  145  N.  W. 
216. 

59  Of  organization  of  draining  com- 
pany within  same  county.  Eel  Biver 
Draining  Ass'n  v.  Topp,  16  Ind.  242; 
Herod  v.  Bodman,  16  Ind.  241. 

60  A  statute  requiring  the  courts  to 
take  judicial  notice  within  the  county 
in  which  articles  are  recorded,  of  ex- 
istence of  draining  associations,  does 
not  require  judicial  notice  of  the 
fact  of  recording.  Cicero  Hygiene 
Draining  Co.  v.  Craighead,  28  Ind.  274. 

That  the  act  of  recording  articles 


is  the  inception  of  the  corporation, 
find  not  judicially  noticeable,  see  also 
Mclntire  v.  McLain  Ditching  Ass'n, 
40  Ind.  104;  New  Eel  Biver  Draining 
Ass'n  V.  Durbin,  30  Ind.  173.  Contra, 
Anderson  v.  Kerns  Draining  Co.,  14 
Ind.  199,  77  Am.  Dec.  63. 

61  Cicero  Hygiene  Draining  Co.  v. 
Craighead,  28  Ind.  274;  Delawter  v. 
Sand  Creek  Ditching  Co.,  26  Ind.  407; 
Herod  v.  Bodman,  16  Ind.  241. 

ttlThat  the  grand  and  subordinate 
lodges  of  free  masons  constitute  a 
charitable  or  eleemosynary  corpora- 
tion, the  society  being  of  long  exist- 
ence, and  its  purpose  having  frequent- 
ly been  made  public.  Burdine  v. 
Orand  Lodge  of  Alabama,  37  Ala.  478. 

6S'Will  take  notice  of  the  relation 
in  which  a  minister  or  priest  of  the 
Christian  religion  stands  to  the  church 
with  which  he  is  connected  and  to 
the  community  in  which  he  lives,  so 
far  as  personal  morality  and  the  fun- 
damental principles  upon  which  relig- 
ion is  based  are  concerned.  Potter  v. 
New  York  Evening  Journal  Pub.  Co., 
68  N.  Y.  App.  Div.  95,  74  N.  Y.  Supp. 
317. 
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public  and  general,^  the  common  abbreviations  like  ''pres."  and 
**seey.,"**  and  common  abbreviations  in  names  of  corporations,**  the 
location  of  existing  railroad  lines,*^  and  the  counties  traversed  by 
them  ^  and  their  termini  ^  and  to  some  extent  at  least  the  towns 
reached  by  their  lines,^  and  that  there  are  no  continuous  trans- 


*  64  As  a  matter  of  historical  fact  and 
notoriety  courts  wiU  take  judicial 
notice  of  the  division  of  the  Metho- 
dist Episcopal  Church,  of  the  territory 
over  which  the  jurisdiction  of  such 
division  was  to  be  exercised,  and  of 
the  articles  of  separation  with  ref- 
erence to  a  territorial  division  of  the 
common  property.  Malone  v.  Laeroiz, 
144  Ala.  648,  143  Ala.  657,  41  So.  724. 

M  Union  Trust  Go.  of  Ban  Francisco 
V.  Ensign-Baker  Befining  Co.,  29  Cal. 
App.  641,  157  Pac.  613. 

M  That  "  Ist ' '  in  name  1st  National 
Bank  means  First,  see  Bayers  v.  First 
Nat  Bank,  89  Ind.  230.  See  also 
Locke  V.  Merchants'  Nat.  Bank,  66 
Ind.  353,  v/here  *'Citz.  Bank,.''  was 
judicially  noticed  as  meaning  Citi- 
zens' Bank. 

87  Courts  will  take  judicial  notice  of 
the  ''direction,  run  and  location  of 
important  railroads  within  the  state. ' ' 
Gulf,  C.  &  S.  F.  By..  Co.  v.  State,  72 
Tex.  404,  1  L.  B.  A.  849,  13  Am.  St. 
Bep.  815,  10  S.  W.  81;  Missouri,  K.  k 
T.  By.  Co.  of  Texas  v.  Lightfoot,  48 
Tex.  Civ.  App.  120,  106  S.  W.  395; 
Texas  &  N.  O.  B.  Co.  v.  Walker,  43 
Tex.  Civ.  App.  278,  95  S.  W.  743.  Con- 
tra, Stuart  v.  Colorado  Eastern  B.  Co., 
61  Colo.  58,  156  Pac.  152. 

Permanent  location  of  an  important 
line  of  railroad  which  traverses  the 
state  upon  a  firmly  estabUshed  route. 
Worden  v.  Cole,  74  Kan.  226,  86  Pac. 
464. 

Boute  of  a  railroad  which  has  been 
built  and  operated  for  a  number 
of  years  from  one  station  to  another 
in  the  state.  Patterson  v.  Missouri 
Pae.  B.  Co.,  77  Kan.  236,  15  L.  B.  A. 
(N.  S.)  733,  94  Pac.  138. 

Locality  of  a  railway  and  where  it 


terminates.  Galveston,  H.  k  S.  A.  B. 
Co.  V.  Johnson  (Tex.  Civ.  App.},  29 
B.  W.  428. 

That  two  railroads  are  parallel  and 
competing  lines.  Gulf,  C  k  B.  F.  By. 
Co.  v.  Btate,  72  Tex.  404,  1  L.  B.  A. 
849,  13  Am.  St.  Bep.  815,  10  8.  W.  81. 

That  a  considerable  part  of  a  certain 
railroad  is  within  the  state.  Hobbs  v. 
Memphis  k  C.  B.  Co.,  9  Heisk.  (Tenn.) 
873. 

That  a  number  of  railroads,  other 
than  that  of  the  defendant,  run  into 
a  certain  city.  Texas  k  P.  By.  Co.  v. 
Black,  87  Tex.  160,  27  S.  W.  118. 

MThat  a  railroad  runs  through  a 
certain  county.  Baltimore  k  O.  B. 
Co.  v.  Brant,  132  Ind.  37,  31  N.  E. 
464;  Goodman  v.  Heilig,  157  N.  C.  6, 
36  L.  B.  A.  (N.  S.)  1004,  72  S.  B. 
866.  Contra,  Georgia  Pac.  By.  Co.  v. 
Baird,  76  Miss.  521,  24  So.  195. 

That  a  certain  railway  does  not  pass 
through  a  certain  county.  McCullen  v. 
Seaboard  Air  Line  By.,  146  N.  C.  568, 
60  B.  E.  506. 

That  a  railroad  of  given  name  ex- 
tends into  a  particular  county  of  the 
state.  Hunt  v.  Atchison,  T.  &  8.  F. 
By.  Co.  (Tex.  Civ.  App.),  28  S.  W. 
460.  See  also  Miller  v.  Texas  k  N. 
O.  B.  Co.,  83  Tex.  518,  18  S.  W.  954; 
Gulf,  C.  k  S.  F.  By.  Co.  v.  State,  72 
Tex.  404,  1  L.  B.  A.  849,  13  Am.  St. 
Bep.  815,  10  S.  W.  81. 

69  That  there  are  no  interurban  elec- 
tric railroads  in  the  state  not  having 
8  terminus  in  a  city.  Watkins  v.  De- 
troit United  By.,  155  Mich.  440,  119 
N.  W.  447;  Halladay  v.  Detroit  United 
By.,  155  Mich.  436,  119  N.  W.  445,  15 
Det.  L.  N.  1050. 

70 Of  a  town  having  ascertain  name, 
but  not  of  a  railroad  station  of  such 
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continental  lines  in  the  United  States.^  The  location  of  a  land  g^rant 
with  relation  to  a  rail  route  may  be  noticed.''*  Notice  has  been  ex- 
tended to  the  physical  structures  of  their  lines  and  the  relative  volume 
of  traffic  on  them  '^  but  in  another  case  the  court  refused  to  take  notice 
that  roads  in  a  system  were  physically  connected  so  as  to  admit  of 
continuous  traffic.''*  Generally  known  and  practiced  methods  of  do- 
ing corporate  business  in  meetings  and  of  recording  transactions  may 
be  noticed,''*  but  not  what  particular  action  was  taken  or  who  par- 
ticipated in  a  meeting  or  transaction.''*  And  the  general  conditions 
of  society  affecting  them,  such  for  instance  as  the  customs  aud  regula- 
tions of  labor  unions,''''  or  stock  exchanges,''*  may  also  be  noticed.  Gen- 
erality of  knowledge  or  notoriety  being  the  basis  of  all  such  notice, 
the  courts  will  be  careful  not  to  extend  it  further,''*  and  will  not  draw 


name  or  that  it  is  the  only  railway  sta- 
tion at  a  certain  place.  &t.  Louis  & 
S.  F;  B.  Co.  V.  Williams,  25  Okla.  662, 
107  Pac.  428. 

Of  the  county  in  which  known  rail- 
road stations  or  points  on  a  railroad 
line  at  known  distances  from  such  sta- 
tions are  located.  Friday  v.  8anta  F6 
Cent.  By.  Co.,  16  N.  M.  434,  120  Pac. 
316. 

But,  contra,  in  the  absence  of  proof, 
the  court  has  no  means  of  knowing 
what  the  railway  fare  is  from  a  cer- 
tain town  to  another  town  or  where 
towns  other  than  the  county  seat  are. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Lightfoot,  48  Tex.  Civ.  App.  120,  106 
S.  W.  395. 

71  It  is  a  matter  of  common  knowl- 
edge that  there  is  no  strictly  trans- 
continental line  of  railroad  in  this 
country,  but  that  a  person  may  cross 
by  traveling  over  different  lines  of 
road.  Brian  v.  Oregon  Short  Line  B. 
Co.,  40  Mont.  109,  25  L.  B.  A.  (N.  8.) 
459,  20  Ann.  Cas.  311,  105  Pac.  489. 

TSThat  certain  lands  conveved  to  a 
railroad  company  by  patent  from  the 
state  under  authority  of  an  act  of  con- 
gress are  within  the  limits  of  a  per- 
manently located  route  of  such  com- 
pany. Worden  v.  Cole,  74  Kan.  226, 
8G  Pac.  464.  * 

7S  As   of   tunnels   of  raiboad   com- 


panies, and  that  the  volume  of  travel 
through  one  of  them  is  not  as  large 
as  that  of  another,  the  population  af- 
fected not  being  so  large.  People  v. 
State  Board  of  Tax  Com'rs,  67  N.  Y. 
Misc.  4/4,  123  N.  Y.  Supp.  609. 

74  Georgia  Pac.  By.  Co.  v.  Gaines, 
88  Ala.  377,  7  So.  382. 

75  Norwich  Ins.  Co.  v.  Oregon  B,  Co., 
46   Ore.  123,  78  Pac.  1025. 

76  Dunlap  V.  Wilson,  32  111.  517. 

77  Court  will  take  judicial  notice 
that  labor  unions  have  adopted  and 
promulgated  rules  and  regulations  for 
the  protection  and  guidance  of  labor 
which  are  carefully  observed  by  the 
members.  Axton-Fisher  Tobacco  Co. 
V.  Evening  Post  Co.,  169  Ky.  64,  L. 
B.  A.  1916  E  667,  183  S.  W.  269. 

But  not  of  the  agreement,  or  its  na- 
ture, or  of  the  principles  and  tenets 
by  which  laborers  belonging  to  a  union 
are  bound.  Birmingham  Paint  &  Boof  • 
ing  Co.  V.  Crampton  &  Tharpe  (Ala.), 
39  So.  1020. 

71  General  nature  of  the  stock  ex- 
change. Dibert  v.  D'Arcy,  248  Mo. 
617, 154  8.  W.  1116. 

TSMUler  v.  Texas  &  N.  O.  By.  Co., 
83  Tex.  518,  18  S.  W.  954. 

Judicial  notice  is  to  be  taken  with 
caution,  and  every  reasonable  doubt  as 
to  the  propriety  of  its  exercise  in  a 
given  case  should  be  resolved  against 
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on  the  i)ersonal  knowledge  of  the  judge  as  to  the  facts.*^  Notice 
does  not  extend  beyond  the  general  fact  into  the  details  of  it,  and 
for  that  reason  it  cannot  be  known  that  a  particular  parcel  of  land 
has  been  condemned  for  public  use,*^  or  like  details  of  place.^  It 
cannot  be  known  that  a  route  map  of  a  railroad  was  not  a  map  of  the 
final  location,**  or  what  were  the  relations  between  known  railroads,** 
or  what  lines  are  owned  or  operated  by  a  party ,••  or  whether  any  are 
owned  within  a  given  territory.**  The  internal  administration  and 
functions,*'  and  the  subordinate  officers  and  their  powers,**  and  the 
customary  provisions  of  their  contracts,**  and  the  nature,  laws  or 
powers  of  the  Boman  Catholic  church*^  and  other  churches*^  were 
refused  judicial  notice. 


it.   Baxter  v.  MeBonnell,  156  N.  Y.  88,     Texas  ft  N.  O.  By.  On.,  88  Tex.  618, 


40  L.  B.  A.  670,  49  N.  E.  667. 
•  SO  The  court  can  indulge  in  no  pre- 
sumption as  to  facts  no^  appearing  of 
record,  though  it  may  have  personal 
knowledge  of  the  history  of  railroad 
lines  operated  by  a  defendant  com- 
pany. Purdy  V.  Erie  B.  Co.,  162  N.  Y. 
42,  48  L.  B.  A.  669,  56  N.  E.  508. 

tl  Not  of  a  particular  parcel  of  land 
condemned  for  public  use.  Chapman 
V.  Pittsburg  ft  S.  B.  Co.,  18  W.  "Va. 
184. 

8S  Cannot  take  judicial  notice  of  the 
location  of  a  tramway  company,  or 
where  a  block  from  ' '  South  Broadway 
by  the  car  3hops  is."  Ingersoll  v. 
Davis,  14  Wyo.  120,  82  Pac.  867. 

•3  McKeoin  v.  Northern  Pac.  B.  Co., 
45  Fed.  464. 

M  Cannot  judicially  notice  that  a 
railroad  owns  lines  of  railroad  extend- 
ing into  a  certain  city  and  other  im- 
portant business  centers,  and  that  an- 
other company  desires  to  control  and 
operate  such  lines.  Pollitz  v.  Wabash 
B.  Co.,  207  N.  T.  113,  100  N.  E.  721, 
modifying  160  N.  Y.  App.  Div.  715, 
185  N.  Y.  Supp.  789. 

In  order  to  take  judicial  notice  that 
a  certain  railroad  is  a  part  of  a  8y3t6m 
of  railroads,  the  eourt  must  be  aware 
of  the  contract  through  which  the  sys- 
tem is  created,  and  accordingly  such 
notice    cannot   be  taken.     Miller   v. 


18  8.  W.  954. 

Cannot  take  judicial  notice  that  a 
railroad  company  acquired  by  purchase 
or  otherwise,  the  interest  of  another 
railroad  in  a  strip  of  land.  Chapman 
T,  Pittaburg  ft  fl.  B.  Co.,  18  W.  Va.  184. 

M  George  Kuehlebach  Brewing  Co. 
V.  Dunham  (Mo.  App.),  177  8.  W. 
1067;  Beisenleiter  v.  United  Bys.  Co. 
of  St.  Louis,  155  Mo.  App.  89,  134  8. 
W.  11;  Mannion  v.  International  B. 
Co.,  66  N.  Y.  Misc.  420,  121  N.  Y. 
6upp.  263. 

M  Will  not  take  judicial  notice  that 
company  owns  no  railroad  in  a  coun- 
ty. Indianapolis  ft  C.  B.  Co.  v.  Ste- 
phens, 28  Ind.  429. 

t7  Substance  of  by-laws  or  customs 
as  to  the  authority  of  officers  of  a 
private  corporation.  Elkhart  Hy- 
draulic Co.  V.  Turner,  170  Ind.  456, 
84  N.  E.  812. 

M  Duties  of  a  superintendent  of  a 
division  of  a  railroad.  Brown  v.  Mis- 
souri, K.  ft  T.  By.  Co.,  67  Mo.  122. 

99  Custom  for  notes  of  a  corporation 
to  contain  a  contract  for  the  payment 
of  attorney's  fees  In  case  of  suit. 
Thomas  v.  Wentworth  Hotel  Co.,  16 
Cal.  App.  403,  117  Pac.  1041,  1046. 

••Baxter  v.  McDonnell,  155  N.  Y. 
83,  40  L.  B.  A.  670,  49  N.  E.  667; 
Katzer  v.  Milwaukee  (Wis.),  79  N.  W. 
745. 

•1  Cannot  take  notice  of  the  powers 
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Matters  of  geography,  including  political  geography  such  as  the 
location  of  towns  and  subdivisions  of  the  state  are  noticed,^  and  in 
that  way  railroad  stations  may  be  known  ^  but  not  the  presence  or 
absence  of  banks  or  other  eorp<Nrations  there.^ 


§3090.  Ptesmnptioiui  and  bordai  of  proof— In  ganeraL    The 

same  rules  for  the  burden  of  proof  and  presumptions  apply  in  cor- 
porati(m  actions  as  in  suits  between  natural  persons.^  Presumptions 
are  mainly,  if  not  entirely,  reducible  to  words  in  which  they  might  be 
stated  so  generally  yet  correctly,  that  everything  about  corporations 
would  disappear.  All  there  is  about  them  of  corporations  is  the 
application.  Indeed,  as  Mr.  Oreenleaf  points  out,  the  doctrine  of 
presumption  is  not  peculiar  to  law  but  belongs  to  all  departments  of 
science  operating  by  logie  fr<Mn  the  known  or  conceded  to  the  ques- 
tioned fact.*^  And  as  the  same  author  explains,*^  the  burden  of  proof 
(not  that  of  meeting  a  prima  facie  case  and  overcoming  it)  is  a 
similar  rule  that  the  affirmative  must  be  proved  by  the  person  assert- 
ing it.  This  is  capable  of  a  similar  reduction  to  generality  leaving 
nothing  peculiar  to  corporation  actions.  General  treatises  on  evidence 
should  be  consulted  as  to  all  those  matters  which  do  not  concretely 
apply  to  corporations  as  parties,  and  many  of  those  which  do  so  apply 


of  ventrTineii  of  a  church,  including 
their  power  to  bind  the  congregation 
or  wardens  by  signing  a  note  and 
mortgage.  Hill  Estate  Co.  v.  Whittle- 
sey, 21  Wash.  142,  57  Pac.  345.  Or  of 
the  general  organization  of  a  Meth- 
odist Episcopal  Church  and  its  ad- 
ministration and  control  over  local 
churches  of  that  denomination,  and 
their  property.  Sarahass  v.  Arm- 
strong, 16  Kan.  192.  But  see  Malone 
v;  Lacroiz,  144  Ala.  648,  143  Ala.  657, 
41  So.  724,  where  a  very  extensive 
notice  of  the  division  of  the  Meth- 
odist Episcopal  Church  into  two 
branches  was  taken  as  a  historical 
fact. 

That  by-laws  cannot  be  noticed,  see 
supra,  this  section. 

MThe  relative  locations  of  its 
towns.  Bartholomew  v.  First  Nat. 
Bank,  18  Wash.  683,  52  Pac.  239. 

County  teat  of  a  county  and  its 
location  therein.     Missouri,  K.   ft  T. 


By.  Co.  of  Texas  v.  Lightfoot,  48  Tex. 
Civ.  App.  120,  106  8.  W.  395. 

M  Indianapolis  &  C.  R.  Co.  v.  Ste- 
phens, 28  Ind.  429;  Indianapolis  &  C. 
B.  Co.  V.  Case,  15  Ind.  42. 

M  Bartholomew  v.  First  Nat.  Bank, 
18  Wash.  683,  52  Pac.  239  (banks). 

95  Stanton  v.  Baird  Lumber  Co., 
132  Ala.  635,  32  So.  299;  Bates  v. 
State  Bank,  2  Ala.  451. 

96  Oreenleaf  on  Evidence,  1 14  et 
seq.  Thus  the  presumptions  that  the 
corporation  was  duly  formed  where 
it  appears  to  have  been  acting  as  one, 
might  be  reduced  to  the  presumption 
that  all  things  are  presumed  to  have 
been  regularly  and  legally  done;  and 
the  presumption  of  continued  corpo- 
rate existence  once  proved  might  be 
reduced  to  the  presumption  in  gen- 
eral, that  a  state  of  facts  existing  is 
presumed  to  continue.  See  H  422,  424, 
supra,  Si  3091-3093,  infra. 

97  Oreenleaf  on  Evidence,  {  74. 
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are  more  pertinent  to  other  chapters  herein  than  to  this  one.**  Pre- 
sumptions and  burden  of  proof  as  to  existence,  powersi  mode  of 
action,  and  oiBcers  are  discussed  in  the  ensuing  sections.** 

Every  jurisdictional  fact  of  residence,  place  of  business,  foreign- 
ness,  and  the  like,  when  in  issue,  must  be  proved,^  particularly  where 
a  limited  jurisdiction  is  invoked.*  The  nonresidence  of  a  plaintiff  or 
other  fact  will  not  be  presumed  to  oust  jurisdiction  over  a  foreign 
corporation,  but  must  be  proved  as  a  fact,*  and  it  may  be  presumed 
that  the  domicile  was  at  the  only  known  agency  in  the  state.^  Facts 
of  the  venue  need  ordinarily  be  proved  only  if  put  in  issue  by  a  plea 
in  abatement  or  other  proper  pleading*  being  presumed  right  in  sup- 
port of  the  judgment,*  but  the  defendant  must  prove  the  facts  to 
sustain  a  claim  of  privilege  of  venue.^  Where  the  venue  is  jurisdic- 
tional of  the  case  (not  the  person  or  the  party),  the  burden  is  on 
plaintiff  to  establish  it ;  and  the  case  will  fail  of  necessary  proof  unless 
it  is  established  by  proof.* 

Though  negative  allegations  need  not  be  proven  yet  a  negation 
which  is  essential  in  a  right,  title  or  affirmative  defense  must  be  proven 
by  the  alleging  party,  such  as  aji  allegation  that  some  statutory  condi- 


M  Consult  the  chapter  herein  deal- 
ing with  the  subject-matter  of  the 
particular  presumption  or  burden. 

MH  3091-3093,  infra. 

1  Residence  of  plaintiff,  being  a 
jurisdictional  fact  under  Code  Civ. 
Proe.  1 1780,  where  the  corporation  is 
foreign,  must  be  proved  if  jurisdiction 
comes  in  question,  whether  pleaded  or 
not.  O'Beilly  v.  New  Brunswick,  A. 
A;  N.  Y.  Steamboat  Co.,  28  N.  Y.  Misc. 
112,  59  N.  Y.  Supp.  261,  rev'g  26  N. 
Y.  Misc.  195,  55  N.  Y.  Supp.  1133. 

SThe  existence  of  a  local  place  of 
business  must  be  proved  where  the 
jurisdiction  specially  depends  on  that. 
Consolidated  Copalquin  Mines  Co.  v. 
Broadway  Realty  Co.,  31  N.  Y.  Misc. 
783,  65  N.  Y.  Supp.  227. 

S  Gundlin  ▼.  Hamburg  •  American 
Packet  Co.,  8  N.  Y.  Misc.  291,  28  N. 
Y.  Supp.  572. 

4  Hunt  V.  Atchison,  T.  ft  S.  T,  Ry. 
Co.  (Tex.  Civ.  App.),  28  S.  W.  460. 

•  Snyder  v.  Philadelphia  Co.,  54* W. 
Ya.  149,  03  L.  B.  A.  896,  102  Am.  St. 


Rep.  941,  1  Ann.  Cas.  225,  46  S.  E. 
366. 

Evidence  to  show  agency  held  in- 
sufficient to  sustain  venue  at  place  of 
alleged  agency.  Cannel  Coal  Co.  v. 
Luna,  —  Tex.  Civ.  App.  — ,  144  S.  W. 
721. 

6  Venue  will  be  presumed  right  to 
support  judgment  and  jurisdiction. 
Zindorf  v.  Western  Ameriean  Co.,  26 
Wash.  695,  67  Pac.  355. 

So  on  writ  of  prohibition.  State  v. 
Superior  Court  of  Pierce  County,  14 
Wash.  203,  44  Pac.  131.  See  also 
13125,  infra. 

7  Houston  Rice  Milling  Co.  ▼.  Wil- 
cox ft  Swinney,  45  Tex.  Civ.  App.  303, 
100  S.  W.  204;  Mangum  v.  Lane  City 
Rice  Milling  Co.  (Tex.  Civ.  App.), 
95  S.  W.  605. 

•  Tlitum  V.  Seaboard  Air-Line  Ry., 
128  0a.  813,  58  S.  E.  465;  Atlantic 
Coast  Line  R.  Co.  v.  Bu  Pont,  122  Ga. 
251,  50  S.  E.  103;  Southern  Ry.  Co. 
V.  Brock,  115  Ga.  721,  42  8.  E.  65. 
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lion  has  not  been  met  by  the  corporation.^  The  nonperformance  of 
such  a  condition  to  maintenance  of  suit,  though  in  form  a  negative 
fact,  must  be  proved  by  defendant  pleading  it  defensively,  where  the 
evidence  thereof  is  of  public  record  accessible  to  both  sides.^®  It  is 
presumed  of  a  foreign  corporation  suing  as  plaintiff  that  it  has  com- 
plied with  all  conditions  required  to  entitle  it  to  do  so,^^  and  the  want 
of  it  must  be  proved  as  a  defense,^*  although  this,  of  course,  will 
greatly  depend  on  the  form  and  interpretation  of  the  statutes  regu- 
lating such  admission  to  do  business  in  the  state.^^  The  making  of 
an  ofBcial  certificate  permitting  the  corporation  to  engage  in  a  line  of 
business  is  presumed  to  have  been  regularly  done,^^  and  a  foreign 
corporation  conducting  all  its  activities  within  the  state  is  presumably 
domesticated.^* 

The  name  of  the  corporation  is  not  a  fact  of  such  nature  as  readily 
can  be  presumed,  if  at  all,  but  it  may  be  a  fact  from  which  other 
presumptions  spring;  thus  it  may  be  presumed  from  identity  of  names 
that  the  corporation  was  the  same,*'  and  the  fact  of  incorporation  may 
be  presumed  or  implied  from  a  name  such  as  commonly  imports  it.*'' 

When  a  seal  is  attached  to  an  instrument  it  is  presumed  to  be  the 
corporate  seal  authoritatively  aflSxed,  and  that  a  consideration  existed 
for  the  contract,  but  not  that  the  contract  was  conclusively  legal  or 
intra  vires.**    It  also  imports  authority  of  the  executing  oflScer.** 


9  Under  Oode  Civ.  Proc.  {1869,  it 
18  not  incumbent  on  the  corporation  to 
show  payment  of  license  tax  as  a  con- 
dition precedent  to  suing.  Defendant 
has  the  burden,  it  being  a  negative 
fact  in  the  defense.  Alaska  Salmon 
Go.  V.  Standard  Box  Co.,  158  CaL 
567,  112  Pae.  454. 

10  The  burden  of  showing  whether  a 
certificate,  required  as  a  condition  of 
maintaining  suit,  has  or  has  not  been 
obtained  is  on  defendant  pleading 
that  it  has  not.  Northrup  v.  A.  G. 
Wills  Lumber  Co.^  65  Kan.  769;  70 
Pac.  879. 

11 T.  H.  Bogeni  Lumber  Co.  v.  Me- 
Bea,  7  Indian  T.  468,  104  a  W.  803. 

Performance  of  conditions  preced- 
ent to  doing  of  business  by  plain- 
tiff's indorser,  a  foreign  corporation^ 
is  presumed.  Williams  v.  Cheney,  3 
Gray  (Mass.)  216. 

18  A  defendant  pleading  as  a  special 


defense  that  a  nonresident  insurance 
company  has  not  complied  with  state 
laws  has  the  burden  of  showing  the 
fact.  Creditors'  Union  v.  Lundy,  16 
Cal.  App.  567,  117  Pae.  624. 

IS  See  chapter  on  Foreign  Corpora- 
tions, infra. 

14  Commonwealth  Bonding  ft  Cas- 
ualty Ins.  Co.  V.  HiU,  —  Tex.  Civ. 
App.  — ,  184  S.  W.  247. 

15  Toung  V.  South  Tredegar  Iron 
Co.,  85  Tenn.  189,  4  Am.  St.  Bep.  752, 
saw.  202. 

16  When  there  is  no  suggestion  of 
two  similarly  named  corporations, 
identity  is  presumed  from  identity  of 
names.  Campbell  ft  ZeU  Co.  v.  Amer- 
ican Surety  Co.,  129  Fed.  491,  aff'd 
138  Fed.  531. 

17  As  implied  in  pleading,  see  f  3043, 
supra. 

16  IS  758,  759,  supra. 
16  ii  1943,  1944,  supra. 
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In  suits  on  a  eontract  with  the  corporation  the  adverse  party  plain- 
tiff will  have  to  prove,  if  disputed,  that  it  entered  into  the  contract 
and  executed  the  same  by  proper  corporate  action  and  agencies  and 
within  its  powers,^  and  the  other  facts  will  be  governed  usually  by 
ordinary  rules  having  no  special  application  to  any  particular  kind 
of  parties.*^  Hence  on  its  part,  too,  the  corporation  must  prove  the 
facts  essential  to  a  contract  relied  on^  and  the  defenses,  such  as 
rescission,  which  it  relies  on.^  If  the  name  be  variant  in  the  contract 
sued  on  there  should  be  an  offer  of  explanatory  proof  by  the  corpora- 
tion to  identify  itself  with  the  contracting  party.**  If  a  predecessor's 
liability  is  sued  on,  the  assumption  of  it  or  succession  to  liability  in 
some  legal  manner  must  be  proved  by  plaintiff.^  The  burden  is  on 
the  corporation  suing  on  a  subscription  contract  to  show  formation 
and  organization  of  the  corporation  and  compliance  with  every  condi- 
tion precedent  to  the  liability  asserted.**  A  book  of  rules  for  the 
government  of  the  employees  of  the  corporation  will  be  taken  as  prima 
facie  proof  of  them."  Knowledge  of  what  appears  on  corporate  books 
accessible  to  the  person  imputed  with  knowledge  may  be  presumed.** 

Many  presumptions  arise  between  the  corporation  and  its  stock- 
holders relating  to  the  issue  and  the  holding  of  the  stock,  among  the 
principal  of  which  are :  that  of  subscription  from  the  appearance  of 
the  name  on  the  books  of  subscription,  and  the  converse  from  its 

t06ee  II 3091-3093,  infra.  44  N.  Y.  App.  Div.  35,  60  N.  Y.  6app. 

tl  Consult  general  treatiMs  on  Con-  425,  aff  'd  170  N.   Y.  579,  03  N.  £. 

tracts;  Sales;  etc.  1117.    See  also  as  to  liability  for  pred- 

SSA  corporation  suing  on  a  guar-  eeeaaor's  debts  and  liabilities,  1 1 150 

anty  of  the  price  of  goods  sold  and  et  seq.,  375  et  seq.,  supra,  chapters  on 

delivered  has  the  burden  of  proving  Consolidation  and  Merger;  Beorgaai- 

sale  and  delivery,  when  denied.  Eaton  sation,  infra. 

Chemical   Co.   v.   Boherty,  31   N.   D.  MSee  |660,  supra. 

175,  153  N.  W.  906.  97  In   the   absence   of   anything   to 

MA  corporation  relying  upon  for-  the  contrary  in   the   record,   the   su- 

feiture  of  an  insurance  poUcy  as  a  preme  «court  wiU  presume  that  regu- 

defense  to  an  action  on  it  has  the  bur-  lations  of  a  railroad  are  contained  in 

den  of   proof.     Dial  v.   Valley  Mut.  its  book  of  rules.    McCoy  v.  Atlantic 

Life  Ass'n  of  Virginia,  29  8.  C.  500,  Coast  Line  B.  Co.,  84  a  C.  02,  05  S.  E. 

8  8.  E.  27.  939.    As  to  thui  and  for  further  prece- 

MPeake  v.  Wabash  B.  Co.,  18  HI.  dents,  see  general  treatises  on  Negli- 

88.  gence;  Master  and  Servant. 

Plaintiff  must  prove  allegations  of  26  So  held  for  the  purpose  of  afford- 

a   change   of   name.     Atlantic   Coast  ing  a  basis  for  ratification.     Deposit 

Line  B.  Co.  v.  Waycross  Elec  Light  Bank  of  Carlisle  v.  Fleming,  19  Ky. 

ft  Power  Co.,  123  Ga.  013,  51  S.  E.  021.  L.  Bep.   1947,  44  8.  W.  901;   Bacine 

MOoldmark  v.  Magnolia  Metal  Co.,  County  Bank  v.  Lathrop,  12  Wis.  400. 
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absence ;  ^  that  it  was  free  from  fraud ;  ^  that  a  person  whose  name 
appears  on  the  books  as  such  is  a  stockholder ;  '^  that  the  value  rendered 
for  stock  was  adequate,  where  it  was  paid  for  with  property  or  serv- 
ices, unless  there  was  gross  overvaluation  apparent ;  ^  that  the  jfossessor 
of  a  certificate  in  his  name  is  the  holder  of  the  stock,  and  entitled  to 
all  the  incidents,  rights  and  liabilities  thereof,  and  that  one  who 
produces  a  certificate  properly  transferred  otherwise  is  entitled  to  a 
transfer  on  the  corporate  books.*^  The  presumptions  between  credi- 
tors or  other  strangers  <and  the  officers  or  stockholders  are  not  within 
the  scope  of  this  chapter,  and  may  be  consulted  elsewhere.^ 

§  3091.  — As  to  corporate  ezistenoe^  formation  and  powwi.  In- 
corporation may  be  presumed  as  a  fact  on  the  basis  of  numerous  other 
facts,  such  as  user,  conduct,  recognition,  or  name  importing  it,  if  it 
points  only  to  incorporation  and  not  as  well  to  some  other  associated 
dealings ;  and  by  some,  but  not  all,  authorities  use  of  a  name  importing 
incorporation  will  support  a  like  presumption.^  The  preliminary 
proceedings,  acceptance  and  other  acts  and  conditions  which  are  pre- 
requisite may  be  presumed  to  have  been  done  when  it  appears  that  the 
corporation  has  acted  as  such  and  exercised  corporate  powers  and 
attributes,'^  or  from  the  fact  that  it  was  beneficial.^    The  same  facts 


89  §  569,  supra. 

80  §610,   supra. 

SI  Chapter  on  Stock  and  Stockhold- 
ers, infra.  See  also  Semple  v.  Glenn, 
91  Ala.  245,  24  Am.  St.  Bep.  894,  9 
So.  265,  6  So.  46. 

38  See  chapter  on  Stock  and  Stock- 
holders, subd.  Fictitious  and  Watered 
Stock,  infra,  and  see  the  following: 
Davis  V.  Montgomery  Furnace  & 
Chemical  Co.,  ^1  Ala.  127,  8  So.  496; 
American  Tube  &  Iron  Co.  v.  Baden 
Gas  Co.,  165  Pa.  St.  489,  30  AM.  940; 
Carr  v.  Le  Fevre,  27  Pa.  St.  413; 
Shields  v.  Clifton  Hill.  Land  Co.,  94 
Tenn.  123,  26  L.  B.  A.  509,  45  Am. 
St.  Rep.  700,  28  S.  W.  668;  Kelley 
V.  Fletcher,  94  Tenn.  1,  28  S.  W.  1099. 

88  See  chapter  on  Stock  and  Stock- 
holders,  infra. 

84  Supra,  Chap.  42  and  chapter  on 
Stock  and  Stockholders,  infra. 

86$  §422,  423,  supra. 

Presumption   of   law   that   prescrip- 


tive corporation  had  ehsrter,  see  1 
Kyd,  Corporations,  40;  1  Bl.  Comm. 
473. 

Name  as  importing  ineorporation  in 
pleading,  see  i  3043,  supra. 

Presumable  from  name.  8e3rmour 
v.  Thomas  Harrow  Co.,  81  Ala.  250, 
1  So.  45. 

86$|43(f,  436,  supra.  The  so-called 
presumption  of  acceptance  and  organ- 
ization is  technically  rather  an  impli- 
cation than  a  presumption  in  the 
cases  where  there  has  been  a  user 
under  the  charter.  In  that  case  the 
user  is  itself  an  acceptanee  regardless 
of  any  other  facts,  and  ordinarily 
there  would  be  an  estoppel.  See  i  343, 
supra. 

87  Bangor,  O.  &  M.  B.  Co.  v.  Smith, 
47  Me.  34,*^  Charles  Biver  Bridge  v. 
Warren  Bridge,  7  Pick.  (Mass.)  344, 
aff'd  11  Pet.  (U.  S.)  420,  9  L.  Ed. 
773,  938;  Astor  v.  New  York  Arcade 
By.    Co.,   48   Hun    (N.    Y.)    562,    5«8, 
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support  a  presumption  that  an  amendment  of  the  charter  was  ac- 
cepted.^ As  against  the  subscriber  it  may  be  presumed  from  proof 
of  the  minutes.^  Incorporation  implied  or  inferable  from  the  name 
may  be  rebutted.*^ 

The  burden  of  proof  of  the  corporate  esdstence  is  on  the  party 
asserting  it  as  affirmative  or  defensive  matter,  subject  to  exceptions 
in  quo  warranto,  and  perhaps  other  actions  of  a  peculiar  nature,  and 
subject  to  the  distinction  that  because  of  estoppel  or  the  like  or  be- 
cause of  presumptions  no  affirmative  evidence  to  sustain  the  burden 
may  be  needful,^  especially  if  the  corporation  was  foreign ;  ^  but  an 
estoppel  to  deny  it  may  prevent  there  being  such  an  issue  or  ^lay 
supply  the  requisite  proof .^  In  some  cases  the  fact  of  incorporation, 
or  at  least  the  charter  specially  granted,  is  judicially  known  thereby 
making  any  proof  unnecessary.^ 


aff'd  113  N.  Y.  93,  2  L.  H.  A.  789,  20 
N.  E.  594;  Taylor  ▼.  Newberne,  55  N. 
C.  141,  146,  64  Am.  Dec.  566. 

S8  Mains.  Lineoln  &  K.  Bank  v. 
Biehardsoa,  1  Greenl.  79,  10  Am.  Dec. 
34. 

OUo.  Cincinnati,  H.  &  D.  B.  Co. 
V.  Cole,  29  Ohio  St.  126^  23  Am.  Bep. 
729. 

PanDsylvaxiia.  Com.  v.  CuUen,  13 
Pa.  St.  133,  53  Am.  Dec.  450. 

Texas.  San  Antonio  v.  Jones,  2S 
Tex.   19. 

V«rmQiit.  Vermont  &  C.  B.  Co.  v. 
Vermont  Cent.  B.  Co.,  34  Vt.  1. 

Qee  also  chapter  on  Amendment  and 
Bepeal  of  Charter,  infra. 

39Byder  v.  Alton  &  S.  B.  Co.,  13 
111.  516. 

4A  Hubbard  v.  Chappel,  14  Ind.  601. 

41  United  States.  CampbeU  &  ZeU 
Co.  V.  American  Surety  Co.^  129  Fed. 
491,  aff 'd  138  Fed.  531. 

Kentucky.  Pike,  Morgan  &  Oo.  v. 
Wathen,  25  Ky.  L.  Bep.  1264,  78  S. 
W.  137. 

Ticmirtma.  Granite  Ins.  Co.  v.  Pra- 
lon,  10  La.  Ann.  22. 

MaoMtcluisetts.  Oott  v.  Adams  Exp. 
Co.,  100  Mass.  320. 

New  Tozk.  Methodist  Episcopal 
Union  Church  v.  Picket,  23  Barb.  436, 
aff'd  19  N.  T.  482. 


See  Chap.  14,  1 421  et  seq.,  supra. 

Under  private  act  must  be  proved. 
Charleston  &  J.  Turnpike  Co.  v.  Wil- 
ley,  1-6  Ind.  34. 

When  tried  without  pleadings  the 
burden  is  on  corporation  asserting 
the  fact.  Central  Land  Co.  v.  Cal- 
houn, 16  W.  Va.  361. 

To  sustain  suit  by  an  assignee  the 
assignor's  corporate  existence  need 
not  be  proved  if  the  assignment  is 
proved.  Pacific  Drug  Co.  v.  Hamilton, 
71  Wash.  469,  128  Pac.  1069. 

tt  Savage  v.  Bussell,  84  Ala.  103,  4 
00.  235. 

Plaintiff  corporation  must  prove  its 
foreign  incorporation,  since  there  was 
no  common-law  mode  of  forming  cor- 
porations on  which  a  presumption  may 
rest.  Florsheim  &  Co.  v.  Fry,  109  Mo. 
App.  487,  84  S.  W.  1023. 

48  See  Chap.  11,  supra. 

44  See  11428,  3088,  suprft. 

That  it  need  not  be  proved  where 
judicial  notice  of  charter  is  taken, 
see  Anderson  v.  Kerns  Draining  Co., 
14  Ind.  199,  77  Am.  Dec.  63;  Agnew 
V.  Bank  of  Gettysburg,  2  Harr.  &  G. 
(Md.)  478,  distinguishing  Whitting- 
ton  V.  Farmers'  Bank,  5  Harr.  &  J. 
(Md.)  489. 
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1 

As  this  burden  requires  issue  on  that  fSfCt,  the  real  question 
is  whether  it  is  in  issue,  which  question  was  discussed  in  the 
preceding  subdivision  of  this  chapter.^  There  seems  to  be  no 
conflict  or  diversity  of  doctrine  as  to  the  burden  of  proof,  but, 
as  will  be  seen  in  the  sections  last  referred  to,  there  is  much 
diversity  in  the  rules  of  practice  by  which  such  an  issue  is  arrived 
at.  The  overwHelming  majority,  if  not  all,  of  the  states  now 
require  that  the  issue  be  made  up  explicitly  either  by  affirmative 
allegations  which  may  be  denied  directly  or  by  requiring  some  form 
of  special  plea  or  its  equivalent  to  make  the  issue.  The  practitioner 
will,  of  course,  have  consulted  the  local  rules  of  pleading  before  com- 
ing to  the  burden  of  proof.  A  few  illustrative  cases  are  g^ven 
below.^  Once  sustaining  the  burden  on  a  preliminary  plea  to 
the  corporate  existence  is  enough,  and  on  the  main  trial  it,  being  a 
foreign  corporation,  need  not  repeat  the  proof  by  establishing  the 
foreign  law  in  addition  to  proving  admission  to  do  business  in  the 
state.*''    If  the  suit  sounds  in  the  names  of  the  trustees  and  they  hold 


tf  II  3043,  3073,  3086,  aupra. 

46  Under  lAe  plea  nul  tiel  corpora- 
tion the  charter  and  user  under  it 
must  be  proven;  but  under  the  general 
issue  existence  is  admitted.  Ramsey 
V.  Peoria  Marine  &  Fire  Ins.  Co.,  55 
111.  311;  Stone  v.  Great  Western  Oil 
Co.,  41  m.  85;  Spreyne  v.  Garfield 
Lodge  No.  1  of  United  Slavonian 
Benev.  Society,  117  111.  App.  253. 

Even  under  general  issue  burden  is 
on  corporation  unless  judicially 
known.  McKim  v.  Odom,  3  Bland 
(Md.)  407. 

The  old  rule  in  New  York  was  that 
plaintiff  as  part  of  proof  of  its  title 
to  the  cause  of  action  must  prove  its 
incorporation.  Bank  of  Auburn  v. 
Weed,  19  Johns.  (N.  Y.)  300. 

On  plaintiff  when  well  denied. 
Davis  V.  Nebraska  Nat.  Bank,  51  Neb. 
401,  70  N.  W.  963;  Yankton  Nat.  Bank 
V.  Benson,  33  S.  D.  399,  Ann.  Gas. 
1916  B  1011,  146  N.  W.  582;  Kilpat- 
rick-Koch  Dry-Goods  Co.  v.  Box,  13 
Utah  494,  4€  Pae.  629. 

When  the  instrument  sued  on  in- 
volves an  admission  of  plaintiff's  ex- 
istence and  capacity  it  need  not  be 


proved.     Grover  v.  Muralt,  23  N.  D. 
576,  137  N.  W.  830. 

On  plaintiff  corporation  when  put 
in  issue  by  notice  of  defense.  First 
Universaldst  Society  v.  Currier,  3 
Mete.  (Mass.)  417;  Christian  So- 
ciety V.  Macomber,  3  Mete.  (Mass.) 
235. 

Burden  is  on  plaintiff  when  affida- 
vit of  denial  is  filed.  White  v.  Belle- 
fontaine  Lodge  I.  O.  O.  F.,  30  Mo. 
App.  682. 

If  there  is  no  allegation  of  corpo- 
rate existence,  the  defendant  must 
take  up  the  burden  of  proving  non- 
existence. Boyce  v.  Augusta  Camp 
No.  7429  Modem  Woodmen  of  Ameri- 
ca, 14  Okla.  642,  78  Pac.  322. 

On  a  contract  of  subscription  to- 
wards a  corporation  to  be  formed,  the 
plaintiff  corporation  must  prove  its 
formation  and  existence.  Wert  v. 
Crawfordsville  A  A.  Ttrrnplke  Co., 
19  Ind.  242. 

If  the  subscription  regards  the  cor- 
poration as  formed  the  estoppel  would 
operate  against  the  subscriber.  1 659, 
supra. 

47  Galveston  Land  &  Improvement 
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the  title  as  technical  trustees  for  the  corporation,  they  may  maintain 
ejectment  without  proving  its  charter ;  otherwise  where  the  suit  is  in 
its  name.^  It  is  presumed  that  the  incorporation  was  under  general 
laws  rather  than  under  a  special  charter  if  nothing  is  offered  thereon.^ 
Incorporation  under  a  particular  law  must  be  proved  by  plaintiff 
suing  the  corporation  by  a  proceeding  allowed  only  by  that  law.*^ 
In  ordinary  cases  the  making  of  a  prima  facie  case  is  enough  to  shift 
the  burden,**  being  supported  by  the  presumption  that  all  conditions 
not  made  precedent  by  law  were  performed.**  The  presumption  of 
regularity  is  illustrated  in  presuming  that  a  proven  oi^anization  was 
regular.**  The  presumption  of  continuance  of  a  status  once  estab- 
lished also  applies  to  corporations**  and  a  corporation  will  be  pre- 
sumed to  have  continued  from  the  earliest  known  day  of  its  existence 
for  the  full  period  during  which  by  law  it  is  to  continue.**  When 
incorporation  has  been  proved  or  established,  the  burden,  so-called, 
of  proving  dissolution  shifts  to  the  other  side.** 

In  quo  warranto,  where  the  attack  is  direct,  the  burden  of  showing 
a  legal  incorporation  is  on  the  respondent  corporation.*''  The  cor- 
poration to  prevail  must  prove  a  de  jure  existence.  A  de  facto  one  is 
not  enough.** 


Co.  V.  Perkins  (Tex.  Civ.  App.),  26 
S.  W.  256. 

48  Wolf  V.  Goddard,  9  Watts  (Pa.) 
544. 

4*  Wisconsin  River  Improvement 
Co.  V.  Pier,  137  Wis.  325,  21  L.  R.  A. 
(N.  S.)  538,  118  N.  W.  857. 

*0  Where  the  power  to  sue  stock- 
holders and  the  corporation  jointly 
depends  on  being  incorporated  under 
a  particular  general  law  such  incorpo- 
ration must  be  proved.  Gay  v.  Keys, 
30  111.  413. 

51  After  prima  facie  existence  is 
shown  by  putting  in  evidence  the  ar- 
ticles or  a  certified  copy  (B.  &  G. 
Comp.  I  5054,  as  amended.  Laws  1905, 
p.  111)^  the  burden  shifts.  Pioneer 
Hardware  Co.  v.  Farrin,  55  Ore.  590, 
107  Pac.  456. 

Under  plea  nul  tiel  the  burden  on 
plaintiff  corporation  does  not  require 
proof  of  de  jure  incorporation.  A 
prima  facie  case  is  made  by  proving 
de  facto  existence,  whereupon  the 
burden    shifts.      Concord    Apartment 


House  Co.  V.  Alaska  Refrigerator  Co., 
78  111.  App.  682. 

Sufficiency  of  prima  facie  showing, 
s^  S  3106,  infra. 

69  It  is  presumed  that  defendant 
sued  as  a  corporation  compli^  with 
all  the  conditions  of  organisation  and 
plaintiff  need  not  prove  them,  where 
they  are  not  plainly  conditions  preeed- 
ent.  Narragansett  Bank  v.  Atlan- 
tic Silk  Co.,  3  Mete.  (Mass.)  282. 

68Selma  &  T.  R.  Co.  ▼.  Tipton,  5 
Ala.  787,  39  Am.  Dec.  344. 

M  Presumed  to  continue.  Beaver  v. 
Hartsville  University,  34  Ind.  245. 

W  National  bank  presumed  to  con- 
tinue for  20  years  after  date  shown 
to  have  existed.  Yankton  Nat.  Bank 
v.  Benson,  33  6.  D.  399,  Ann.  Gas.  1916 
B  1011,  146  N.  W.  582. 

M  United  States  Elee.  Lighting  Co. 
v.  Leiter,  8  Mackey  (D.  C.)  575. 

67  See  Ghap.  14,  supra,  and  chap- 
ter on  Quo  Warranto,  infra. 

68  See  chapter  on  Quo  Warranto, 
infra. 
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The  powers  of  the  corporation  are  not  usually  in  issue  in  ordinary 
actions,  unless  made  so  by  a  plea  of  ultra  vires  which  presents  a 
defensive  burden  on  the  party  asserting  it,^  and,  no  such  issue  being 
made,  the  bare  fact  of  incorporation  being  proved  would  imply  all 
the  powers  generally  inherent  in  corporations  without  any  proof  of 
them.^  Thij  only  remaining  way  in  which  an  issue  of  power  could 
arise  with,  a  corresponding  burden  would  be  where  some  particular 
power  was  alleged,  necessarily  or  not,  to  support  the  cause  of  action,*^ 
The  powers  of  a  corporation  are  not  presumed  in  particular,  but  it 
may  be  presumed  that  all  things  were  regularly  done ;  and  hence  that 
a  contract  emanating  from  the  corporation  was  intra  vires.^  By  this 
rule  it  is  presumed  that  the  corporation  had  the  x)ower  to  do  a  given 
act,  if  it  is  one  that  under  some  circumstances  might  have  been  au- 
thorized,^ such  as  a  contract^  or  the  taking  of  stock  in  another 
corporation,^  and  that  property  was  held  or  transferred  or  alienated 
for  an  authorized  rather  than  an  unauthorized  purpose.^^     Any 


68 1 811,  supra. 

60  §  783  et  seq.,  supra. 

61  As  to  necessity  of  such  allega- 
tions, see  1 3054,  supra. 

68  §  811,  supra. 

68  Alabama.  Alabama  Gold  Life 
Ins,  Go.  V.  Central  Agricultural  & 
Mechanical  Ass'n,  54  Ala.  73. 

minoto.  Mclntire  v.  Preston,  10 
111.  48,  48  Am.  Dec.  321. 

IndJana.  International  Building  & 
ll^oan  Ass'n  No.  2  v.  Wall,  153  Ind. 
554,  55  N.  E.  431. 

Iowa.  West  v.  Averill  Grocery  Co., 
109  Iowa  488,  80  N.  W.  555. 

MlrJilgan,  Harrison  Wire  Co.  v. 
Moore,  55  Mich.  610,  22  N.  W.  62. 

Kew  Hampsbire.  Downing'  v.  Mt. 
Washington  B.  Co.,  40  N.  H.  230. 

New  York.  De  Groff  v.  American 
Linen  Thread  Co.,  21  N.  Y.  124;  Chau- 
tauqua County  Bank  v.  Bisley,  19  N. 
Y.  369,  75  Am.  Dec.  347. 

England.  Scottish  Northeastern  By. 
Co.  V.  Stewart,  3  Maeq.  H.  L.  Cas. 
382. 

Ultra  vires  is  not  presumed.  Touart 
v.  Jett  Bros.  Contracting  Co.,  169  Ala. 
638,  53  So.  751. 

64niiit6d  StatM.    Ohio  k  M.  B.  Co. 


v.  McCarthy,  96  U.  S.  258,  267,  24  L. 
£d.  693. 

Inillaiia.  International  Building  & 
Loan  Ass'n  No.  2  v.  Wall,  153  Ind. 
554,  55  N.  E.  431. 

Iowa.  West  v.  Averill  Grocery  Co., 
109  Iowa  488,  80  N.  W.  555. 

New  Jersey.  EUerman  v.  Chicago 
Junction  Bailways  &  Union  Stockyards 
Co.,  49  N.  J.  Eq.  217,  23  AtL  287. 

Wiacoiudn.  Howard  v.  Boorman,  17 
Wis.  459. 

Knglanrt.  Shrewsbury  &  B.  By. 
Co.  V.  Northwestern  By.  Co.,  6  H.  L. 
Cas.  113,  125;  Scottish  Northeastern 
By.  Co.  V.  Stewart,  3  Macq.  H.  L.  Cas. 
382. 

66  Evans  v.  Bailey,  66  Cal.  112,  4 
Pac.  1098;  Byan  v.  Leavenworth,  A. 
&  N.  B.  Co.,  21  Kan.  365;  In  re  Bo- 
chester,  H.  &  L.  B.  Co.,  110  N.  Y.  119, 
17  N.  E.  678. 

66  0aUfoniia^  Stockton  Sav.  Bank 
V.  Staples,  98  Cal.  189,  32  Pac.  936; 
People  V.  La  Bue,  67  Cal.  526,  8  Pac. 
84. 

Illinois.  Mclntire  v.  Preston,  10 
HI.  48,  48  Am.  Dec.  321. 

Kentucky.  Kentucky  Lumber  Co. 
V.  Green,  87  Ky.  257,  8  S.  W.  439. 
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extraordinary  or  lyinsaal  i)ower  must  be  proven  if  asserted,  especially 
where  the  charter  is  not  before  the  court  and  it  proceeds  on  the  bare 
fact  of  incorporation.^  And  where  a  corporation  would  justify  an 
entry  of  land  otherwise  a  trespass,  it  must  show  a  lawful  authority 
and  justification  for  it.**  That  the  character  of  the  corporation  is 
known  with  its  object  and  general  scope  of  business  brings  in  many 
implications  of  particular  powers  as  incidental  to  its  general  nature 
and  purpose.  This  is  not  technically  a  process  of  presumption  so 
much  as  it  is  one  of  legal  implication.**  If  by  agreement  the  cor- 
poration was  limited  in  the  creation  of  the  indebtedness  sued  on,  that 
defense  is  its  burden  when  so  pleaded.''* 

§  3092.  — As  to  the  fact  and  mode  of  corporate  action.  As  will 
he  seen  hereafter  the  minutes  and  records  are  the  best  evidence  of 
corporate  action  taken,  or  else  the  writing  of  a  contract  or  convey- 
ance,''^ but  when  the  minutes  are  proved  it  is  presumed  that  the  facts 
occurred  as  therein  recited/*  and  if  they  are  not  recorded  the  burden 


Miclilgan.  Regents  of  University  of 
Michigan  v.  Detroit  Young  Men's  So- 
ciety, 12  Mich.  138. 

New  Yozk.  Yates  v.  Van  de  Bogert, 
56  N.  Y.  526;  Wood  v.  Wellington,  30 
N.  Y.  218;  Chautauqua  County  Bank 
V.  RisUy,  19  N.  Y.  369,  75  Am.  Dec. 
347,  rev  'g  4  Den.  480 ;  Farmers '  Loan 
A  Trust  Co.  V.  Curtis,  7  N.  Y.  466. 

Nortii  Carolina.  Mallett  v.  Simpson, 
94  N.  C.  37,  55  Am.  Bep.  595. 

It  is  presumed  that  a  mortgage  and 
cote  taken  by  a  life  insurance  and  in- 
vestment company  and  sued  on  in 
the  suit  was  taken  in  pursuance  of  its 
lawful  powers.  Farmers'  Loan  & 
Trust  Co.  V.  Perry,  3  Sandf.  Ch.  (N. 
Y.)  339. 

9t  Victor  V.  Louise  Cotton  Mills,  148 
N.  C.  107,  16  L.  B.  A.  (N.  S.)  1020, 
16  Ann.  Cas.  291,  61  8.  E.  648. 

Defendant -sued  by  name  importing 
a  corporation  must  prove  the  particu- 
lar contract  to  be  ultra  vires  if  the 
charter  is  not  before  the  court.  Quit- 
man Oil  Co.  V.  MeBee,  18  Ga.  App. 
128,  88  8.  E.  921. 

Power  of  foreign  corporation  to 
make  a  particular  contract  is  not  pre- 


sumed. Pheniz  Bank  v.  Curtis,  14 
Conn.  437,  36  Am.  Dec.  492. 

6S  In  an  action  against  a  railroad  for 
trespass  where  the  plaintiff  proves  his 
title  and  the  entry  by  defendants  who 
construct  the  railroad,  the  defendants 
roust  justify  by  showing  that  the  land 
is  covered  by  the  authorized  location 
of  their  road.  Hazen  v.  Boston  ft  M. 
B.  B.^  2  Gray  (Mass.)  574. 

698ee  generally  Chapters  22-34  in- 
clusive, supra. 

Bank  may  presumably  have  power 
^o  loan  money,  but  insurance  company 
has  not.  Frye  v.  Bank  of  Illinois,  10 
111.  332. 

70  Is  on  corporation  pleading  as  de- 
fense against  action  on  notes  by  one 
party  to  an  agreement  limiting  new 
indebtedness,  to  show  that  they  repre- 
sented new  indebtedness.  King  County 
Land  ft  Live  Stock  Co.  v.  Thomson,  21 
Tex.  Civ.  App.  478,  51  S.  W.  890. 

71 II 3097,  3098,  infra. 

7»  Shelby  v.  New  York  Steam  Co., 
121  N.  Y.  Supp.  619. 

But  a  bare  resolution  is  not  evidence 
that  an  employment  of  an  officer  on  a 
contract   resulted.     Kalamazoo  Nov- 
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of  proving  them  rests  on  the  person  asserting  the  fact."  The  burden 
is  on  the  plaintiff  to  prove  the  terms  of  a  resolution  relied  on,  even 
though  it  is  in  possession  of  the  defendanf^  The  burden  of  proving 
enactment  of  a  by-law  is  on  the  person  asserting  it.''^  The  presump- 
tion of  due  and  regular  action  has  been  applied  often  and  variously 
in  corporation  actions,  among  other  facts  to  conditions  precedent  to 
incorporation,  such  as  notices  and  publication,  subscriptions,  and 
eligibility  of  officers  chosen,''^  compliance  with  statutes  in  consoli- 
dating,''^ adoption  of  by-laws,''*  notice  of  meetings  of  stockholders,''* 
receipt  of  notice  sent  by  mail,**  place  of  meetings,*^  conduct  of  meet- 
ing in  compliance  with  law,**  the  execution  and  validity  of  proxies 
voted  at  a  meeting,**  regularity  and  lawfulness  of  meetings  of  direc- 


elty    Mfg.    Works   v.    Macalister,   40 
Mich.  84. 

78  Where  a  minute  book  does  not 
show  a  declaration  of  a  dividend,  the 
plaintiff  has  the  bnrden  of  proving 
such  declaration  though  not  recorded. 
Bhelby  v.  New  York  Steam  Co.,  121 
N.  Y.  Bupp.  619. 

74  Plaintiff  suing  under  a  contract 
conditioned  on  action  taken  by  resolu* 
tion  must  show  what  the  resolutions 
were.  Alabama  &  T.  Bivers  B.  Go.  v. 
Nabors  &  Gregory,  37  Ala.  489. 

76  See  1 488,  supra. 

In  a  suit  on  a  fraternal  benefit  certi- 
ficate, the  burden  of  proving  the  en- 
actment of  a  by-law  reducing  benefits 
on  the  case  of  suicide  was  on  the  de- 
fendant. Herman  v.  Supreme  Lodge 
K.  of  P.,  66  N.  J.  li.  77,  48  Atl.  1000.^ 
And  see  Miller  v.  Johnston,  71  Ark. 
174,  72  8.  W,  371;  Supreme.  Lodge 
Knights  of  Pythias  v.  Bobbing,  70 
Ark.  364,  67  S.  W.  758. 

76  See  Chap.  14,  supra. 

77  See  chapter  on  Consolidation  and 
Merger,  infra.  See  aJso  Lewis  v. 
Clarendon,  5  Dill.  329,  Fed.  Cas.  No. 
8,320;  Swartwout  v.  Michigan  Air 
Line  B.  Co.,  24  Mich.  389. 

78 1  §  487,  488,  supra,  and  see  Marsh 
V.  Mathias,  19  Utah  350,  56  Pac.  1074. 

79  S  1654,  supra.  See  also  in  this 
connection  the  following  decisions: 

nilnoto.    Cushman  v.  Illinois  Starch 
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Co.,  79  HI.  281;  Forest  Glen  Brick 
&  Tile  Co.  V.  Gade,  55  111.  App.  181, 
appeal  dismissed  158  111.  39,  42  N. 
E.  65,  aff'd  165  ni.  367,  46  N.  E. 
286. 

LonlflLana.  Dunn  y.  New  Orleans 
Bldg.  Co.,  8  La.  483. 

MaMttchusetts.  Wallace  v.  First 
Parish  in  Townsend,  109  Mass.  263 
(parish  meeting);  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Dee.  743. 

Michigan.  Wells  v.  Bodgers,  60 
Mich.  525,  27  N.  W.  671. 

New  York.  Beardslej  v.  Johnson, 
121  N.  Y.  224,  24  N.  B.  380. 

Venuont.  McDaniels  t.  Flower 
Brook  Mfg.  Co.,  22  Vt.  274. 

SO  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149,  56  Am.  St.  Bep.  187, 
45  N.  E.  410,  aff'g  60  111.  App.  179. 

SlMcDaniel  v.  Flower  Brook  Mfg. 
Co.,  22  Vt.  274. 

SSBrackett  v.  Persons  Unknown,  53 
Me.  228  (time  of  posting  and  publish- 
ing notice);  Blanchard  v.  Dow,  32 
Me.  557  (vote  by  ballot);  Wallace  v. 
Firat  Parish  in  Townsend,  109  Mass. 
263  (parish  meeting);  McDaniels  v. 
Flower  Brook  Mfg.  Co.,  22  Vt.  274 
(change  of ,  place  for  meeting). 

88  See  !  1695,  supra,  and  see  also 
People  V.  Crossley,  69  HI.  195-,.  White 
V.  New  York  State  Agr.  Society,  45 
Hun  (N.  Y.)  580. 
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tors  •*  and  notice  thereof ,•*  presenee  of  a  qnonun  of  directors,*^  ap- 
pointment and  election  of  officers,*''  and  removal  of  officers  or  vacan- 
cies.** The  presumption  attending  a  record  does  not,  however,  go 
beyond  the  making  to  other  facts,  and  hence  it  will  not  make  a  prima 
facie  showing  that  a  contract  resulted  with  a  person  as  authorized.*^ 
The  presumption  of  regularity  also  includes  presumption  of  corporate 
power  duly  possessed  to  make  a  contract  or  perform  an  act  in  proof,** 


M 1 1891,  supra.  And  see  Jones  v. 
HiUdale  Cemetery  Society,  23  Ky.  Ii. 
Bep.  1486,  65  S.  W.  838. 

Where  proceedings  of  trustees  are 
established  by  competent  proof,  the 
general  presumption  in  favor  of  the 
re^larity  of  acts  of  public  officers 
applies  to  them.  Hayward  v.  Pilgrim 
Society,  21  Pick.  (Mass.)  270. 

86  Calif omia.  Balfour-Guthrie  Inv. 
Co.  V.  Woodworth,  124  Cal.  169, 56  Pac. 
891;  Barrell  v.  Lake  View  Land  Co., 
122  Cal.  129,  54  Pae.  594;  Stockton 
Combined  Harvester  ft  Agricultural 
Works  V.  Houser,  109  Cal.  1,  41  Pac. 
809;  Granger  v.  Original  Empire  Min- 
iug  ft  Milling  Co.,  59  Cal.  678. 

Oonnactleat.  Chaso  v.  Tuttle,  55 
Conn.  455,  3  Am.  St.  Bep.  64,  12  Atl. 
874;  Lane  v.  Brainerd,  30  Conn.  565. 

Iowa.  Hardin  v.  Iowa  By.  ft  Const. 
Co.,  78  Iowa  726,  6  L.  B.  A.  52,  43 
N.  W.  543. 

LonliiiaiUL  Boss  v.  Crockett,  14  La. 
Ann.  811. 

ICaasachiuettfl.  Sargent  v.  Webster, 
13  Mete.  497,  46  Am.  Bee.  743. 

MlnnnROta.  Fletcher  v.  Chicago,  St. 
P.,  M.  ft  O.  By.  Co.,  67  Minn.  339, 
69  N.  W.  1085. 

MinourL  Chouteau  Ins.  Co.  v. 
Holmes'  Adm'r,  68  Mo.  601,  30  Am. 
Bep.  807. 

ntalL  Singer  v.  Salt  Lake  City  Cop- 
per Mfg.  Co.,  17  Utah  143,  70  Am.  St. 
Bep.  773,  63  Pac.  1024;  Leavitt  v. 
Oxford  ft  G.  Silver  Min.  Co.,  3  TTtah 
265,  1  Pac.  356.    See  §  1891,  supra. 

seSee  (1891,  3upra.  See  also  in 
this  connection  the  following  deci- 
sions: 


Iowa.  Bollins  v.  Shaver  Wagon  ft 
Carriage  Co.,  80  Iowa  380,  20  Am.  St. 
Bep.  427,  45  N.  W.  1037  (vote  of  silent 
member). 

Maryland.  Baile  v.  Calvert  College 
Educational  Society,  47  Md.  117. 

MamadmiettB.  Hayward  v.  Pil- 
grim Society,  21  Pick.  270. 

Minnesota.  Heintzelman  v.  Druids' 
Belief  Ass'n,  38  Minn.  138^  36  N.  W. 
100. 

New  Kampwhirs.  Dispatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
205,  37  Am.  Dec.  203. 

But  see  Van  Hook  v.  Smnerville 
Mfg.  Co.,  5  N.  J.  Eq.  137. 

tTSee  1 1768, 3upra,  and  see  Bearda- 
ley  v.  Johnson,  121  N.  T.  224,  24  N.  E. 
980. 

A  resolution  entered  in  the  corpor- 
ate books  showing  the  employment  of 
a  superintendent  is  prima  facie  an 
authentic  aet  and  record  of  the  pro- 
ceedings of  the  directors.  Kalamaooo 
Novelty  Mfg.  Works  v.  Macalister,  40 
Mich.  84.    See  also  |  3093,  infra. 

tt  State  V.  Kupferle,  44  Mo.  154, 
100  Am.  Dec.  265. 

As  affecting  serviee  of  process  on 
officer  after  term  or  alleged  resigna- 
tion, see  i  3002,  supra. 

MA  resolution  employing  a  super- 
intendent is  a  declaration  of  the  com- 
pany and  may  be  withdrawn  or  altered 
before  acceptance,  wherefore  it  is  not 
prima  facie  a  contract.  Kalamazoo 
Novelty  Mfg.  Works  v.  Macalister,  40 
Mich.  84. 

•0 1  3091,  supra. 
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and  the  making  and  keeping  of  records  required  by  law.^^  Likewise 
the  public  filing  of  an  instrument  presumes  the  doing  by  the  corpora- 
tion of  the  acts  evinced  thereby.^'  If  the  corporation  denies  regu- 
larity, it  must  prove  the  irregularity .•• 


§3093.  —  Aa  to  offloera  and  agents  and  their  authority.  It  i^rill  be 
presumed  that  persons  in  office  are  rightfully  there,^  and  have  ac- 
cepted the  office,**  and  have  acted  r^^larly  in  the  performance  of 
official  and  representative  dutks  and  functions;^  that  the  executing 
officer  had  authority  if  the  instrument  is  sealed  with  the  corporate 
seal  and  otherwise  ordinarily  not.*^  For  this  reason  the  burden  of 
proving  authority  to  bind  the  corporation  is  on  the  opposing  party, 
as  an  incident  of  proving  execution  by  it  of  the  contract ;  ••  but  it 
may  be  met  by  producing  a  contract  germane  to  the  corporate  business 
and  within  the  implication  of  official  authority,  and  if  the  contract  is 
not  such  the  authority  must  be  first  proved.**  If  a  prima  facie 
authority  appears  the  burden  of  overthrowing  it  is  on  the  corporation.* 


M  Under  L.  O.  L.  16091,  requiring 
directors  to  appoint  a  secretary  who 
shall  keep  a  record  of  official  business 
of  the  corporation,  it  will  be  presumed 
that  a  resolution  which  is  passed  is 
entered  of  record.  Graham  v.  Goos 
Bay,  R.  ft  E.  B.  &  Nav.  Co.,  71  Ore. 
893,  139  Pae.  337. 

9SThe  filing  of  a  map  in  the  office 
of  a  secretary  of  state  by  order  of 
the  board  of  directors  of  a  railroad 
company  is  prima  facie  proof  of  the 
adoption  of  a  survey,  so  as  to  make  it 
a  location.  Chesapeake  ft  O.  Ry.  Co. 
V.  Deepwater  By.  Co.,  57  W.  Va.  641, 
50  S.  E.  890. 

98 Irregularity  of  directors'  meet- 
ing. Barrel!  v.  Lake  View  Land  Co., 
122  Cal.  129,  54  Pac.  594. 

84  §  1768,  supra,  and  see  Belma  ft 
T.  B.  Co.  V.  Tipton,  5  Ala.  787,  39  Am. 
Bee.  344;  Susquehanna  Bridge  ft  Bank 
Co.  V.  General  Ins.  Co.,  3  Md.  305,  56 
Am.  Dec.  740;  Burgess  v.  Pue,  2  Gill 
(Md.)  254,  287;  Lueky  Queen  Min. 
Co.  V.  Abraham,  26  Ore.  282,  38  Pae. 
65. 

88  S  1785,  supra,  and  see  Halpin  v. 
Mutual  Brewing  Co.,  20  N.  Y.  App. 


DiT.  583,  47  N.  T.  Supp.  412;  Lock- 
wood  V.  Mechanics '  Nat.  Bank,  9  B.  I. 
308,  11  Am.  Bep.  253. 

86  I  3092,  supra. 

87  II 1943,  1944,  supra. 

Seal  imports  proper  authority  to 
make  contract  bearing  it.  Solomon's 
Lodge  No.  1  A.  F.  M.  v.  MontmoUin, 
53  Ga.  547. 

A  deed  having  been  made  by  the 
corporation  and  bearing  signatures  of 
officers  will  be  presumed  to  have  been 
signed  by  them  by  authority.  St. 
Andrews  Bay  Land  Co.  v.  Mitchell,  4 
Fla.  192,  54  Am.  Dee.  340. 

88  Mobile,  J.  ft  K.  C.  B.  Ca.  v.  Haw- 
kins, 163  Ala.  565,  51  So.  37;  Exten- 
sion Gold  Mining  ft  Milling  Co.  v. 
Skinner,  28  Colo.  237,  64  Pac.  198; 
Blue  Island  Brewing  Co.  v.  Fraatz, 
123  HI.  App.  26. 

One  suing  on  note  has  burden  of 
proving  it  authorized.  Star  Mills  v. 
Bailey,  140  Ky.  194,  140  Am.  St.  Bep. 
370,  130  S.  W.  1077. 

88  Broadway  Theatre  Ca.  v.  Dessau 
Co.,  45  N.  Y.  App.  Div.  475,  61  N.  Y. 
Supp.  335. 

1  Norman  v.  Loomis-Manning  Filter 
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A  member  asserting  an  excess  of  official  authority  to  support  his 
rescission  of  a  contract  has  the  burden  of  it.*  These  doctrines  have 
already  been  fully  treated  in  their  proper  connection.'  It  will  be 
presumed  that  the  contract,  e.g.,  a  negotiable  instrument,  was  made 
in  relation  to  corporate  business  only,*  and  that  money  received  by 
an  officer  on  such  paper  went  to  corporate  benefit  or  for  corporate 
account.*  Fraud  in  dealings  with  officers  will  not  be  presumed  if 
reasonably  avoidable  by  other  explanation.* 

§3094.  Admissibility,  introduction  and  suffloieiu^  of  evidence.    It 

is  impossible  to  state  in  a  general  way  the  rules  of  admissibility  and 
sufficiency  of  evidence  as  applied  in  corporation  actions.  All  that 
can  be  done  is  to  illustrate  them,  starting  with  the  assumption  that 
all  the  general  law  of  evidence  applies  except  when  changed  by 
statute  or  inherently  inapplicable.''  The  evidence  ought  to  be  con- 
fined to  the  issues,  and  when  by  admission  the  existence  of  the  corpora- 
tion is  established  evidence  thereof  ought  to  be  excluded,*  though  a 
corporate  plaintiff  would  not  be  heard  to  object  to  such  evidence 
ordinarily.*  If  the  character  of  the  corporation  is  established  by 
means  of  the  pleadings  and  the  settlement  of  the  issues  thereby  it  is 


Co.,  123  N.  T.  App.  Div.  739,  108  N. 
y.  Supp.  261;  Karsch  v.  Pettier  ft 
Stymiis^  Manufacturing  ic  Improve- 
ment Co.,  82  N.  Y.  App.  Div.  230,  81 
N.  Y.  Supp.  782;  Russell  v.  B.  Bchade 
Brewing  Co.,  49  Wash.  362,  95  Pae. 
327. 

S  Suing  to  recover  money  paid  in  as 
on  a  contract  rescinded  for  breach. 
Supreme  Ruling  of  Fraternal  Mystic 
Circle  v.  Ericson  (Tex.  Civ.  App.), 
131  S.  W.  92. 

S  II 1943,  1944,  supra. 

4  Presumed  that  its  check  was  is- 
sued on  corporate  business  only.  Fer- 
dinand Ehrtich,  Inc.  v.  Levine,  83  N. 
Y.  Misc.  136,  144  N.  Y.  Supp.  818. 

5  Union  Trust  Co.  of  San  Francisco 
V.  Ensign-Baker  Refining  Co.,  29  Cal. 
App.  641,  157  Pac.  613. 

6Niles  V.  United  States  Ozocerite 
Co.,  38  Utah  367,  113  Pac.  1038. 

7 ''The  same  rules  of  evidence  are 
applicable''  as  to  a  natural  person. 
Johnson  v.  Butte  ft  S.  Copper  Co.,  41 


Mont.  158,  48  L.  R.  A.  (N.  8.)  938, 
108  Pac.  1067. 

8  Where  corporate  existence  is  ad- 
mitted in  open  court  as  well  as  dis- 
tinctness of  two  corporations,  their 
charters  (copies)  are  properly  ex- 
cluded. Armour  Packing  Co.  of  Loui- 
siana V.  Vietch- Young  Produce  Co. 
(Ala.),  39  So.  680. 

Where  it  is  alleged  that  defendant 
is  a  corporation  duly  organized  and 
existing  and  such  is  also  agreed  in  a 
statement  of  facts  evidence  as  to  a 
de  facto  existence  is  immaterial. 
Grand  Rapids  Furniture  Co.  v.  Grand 
Hotel  ft  Opera  House  Co.,  11  Wyo. 
128,  72  Pac.  687,  70  Pac.  838. 

•  The  allowance  in  evidence  of  a 
certified  copy  of  articles  of  incorpo- 
ration of  a  plaintiff  cannot  be  ob- 
jected to  by  the  plaintiff  when  the 
fact  of  incorporation  is  pleaded  in 
the  declaration.  Great  Western  Tel. 
Co.  v.  Mears,  154  HI.  437,  40  N.  B. 
298,  aff'g  54  HI.  App.  667. 
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conclusive.  No  other  ^.haracter  can  be  imparted  to  it  by  proof.*' 
For  a  cognate  reason  evidence  to  prove  some  other  kind  of  a  contract 
than  that  which  the  .pleadings  'put  in  issue  is  excluded.**  While 
issues  involving  the  rights  of  parties  dependent  on  corporate  rela- 
tions with  predecessors  and  other  corporations  permit  a  very  extensive 
scope  of  inquiry  and  a  liberal  rule  of  relevancy,**  even  including 
transactions  themselves  barred  as  causes  of  action,*'  it  is  not  proper 
to  go  into  corporate  dealings  beyond  the  necessities  of  proof.**  Evi- 
dence tending  merely  to  show  a  change  of  name  will  not  be  admitted 
on  an  issue  of  nonexistence  or  extinction.**^ 

The  corporate  charter,  records,  books  and  papers  as  documentary 
evidence  or  admissions  by  the  corporation  of  the  facts  shotni  by  them 
will  be  considered  in  another  place.**  On  the  issue  of  existence  of 
the  defendant  as  a  corporation  plaintiff  cannot  object  to  its  own 
charter  as  evidence,  if  probative  of  the  issue.*''  The  charter  or  arti- 
cles, books,  and  records  may  be  admitted  on  the  question  of  corporate 
powers,  incidents  and  agents,  and  on  the  question  of  corporate  exist- 
ence, being  ordinarily  the  best  evidence  thereof  as  to  all  persons 
bound  by  the  entries  and  recitals.**  Even  abortive  and  unfiled  arti- 
cles may  be  admissive  to  rebut  a  charge  of  bad  faith  in  failing  to 
incorporate.** 


19  A  corporation  sued  as  a  ''life  in- 
surance  compaay"  and  answering  by 
general  denial  establishes  that  de- 
fendant is  snch  and  is  not  a  fraternal 
society.  Stork  v.  Supreme  Lodge 
Knights  of  Pythias  of  V!^orldy  113 
Iowa  724,  84  N.  W.  721. 

11  In  a  common-law  action  of  cove- 
nant the  contract  if  not  executed 
under  ^eal  ia  inadmissible.  Bandel  v. 
Chesapeake  &  D.  Canal,  1  Harr.  (Del.) 
233. 

IS  On  issue  as  to  value  given  for 
stock  it  was  proper  to  consider  the 
relations  of  two  corporations  which 
might  give  it  a  special  value  in  con- 
nection with  other  property.  Joseph 
Bancroft  &  Sons  Co.  v.  Bloede,  106 
Fed.  396,  52  L.  B.  A.  734. 

13  Acts  of  a  partnership  formed  into 
defendant  corporation  may  be  shown 
as  bearing  on  intent  and  plan  though 
in  themselves  as  causes  of  action 
barred  by  limitations.     Bacine  Paper 


€k)ods  Co.  V.  Dittgen,  171  Fed.  631. 

14  The  whole  range  of  corporate 
records,  papers  and  dealings  cannot 
be  dragged  in  on  accounting  under  a 
single  written  contract  (oil  lease). 
Doddridge  County  Oil  ft  Gas  Co.  v. 
Smith,  154  Fed.  970. 

15£>vidence  tending  only  to  show 
change  of  name  and  nationalization 
of  a  bank  is  inadmissible  on  an  issue 
of  nul  tiel  corporation.  Michigan  Ins. 
Bank  v.  Eldred,  143  U.  S.  293,  36  L. 
Ed.  162. 

16  |§  3101,  3102,  infra. 

17  San  Antonio  &  G.  S.  B.  Co.  v. 
San  Antonio  &  G.  B.  Co.  (Tex.  Civ. 
App.),  76  8.  W.  782. 

leSee   113096-3106,   infra. 

19  Articles  of  association,  signed 
and  acknowledged  before  a  notary 
public,  but  not  recorded  in  the  re- 
corder's office  as  required  by  statute. 
Warren  v.  Syfers,  23  Ind.  App.  167, 
55  N.  E.  103. 
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By-laws,  too,  are  admissible  to  show  whether  a  contract  was  one 
which  the  corporation  could  have  made  or  was  one  that  must  have 
been  an  individual's  because  the  corporation  could  not  have  made  it,'® 
or  when  1^  reference  in  the  contract  they  have  become  a  part  of  its 
terms,*^  also  to  show  authority  of  the  officers  and  agents.^  An 
ignorance  of  by-laws  limiting  an  officer's  authority  cannot  be. shown, 
by  one  who  was  bound  to  know  them,  for  the  purpose  of  proving  that 
the  corporation  was  bound  by  the  contract.** 

Whenever  properly  in  issue  or  involved  as  part  of  an  issue  the 
facts  of  agency  or  office  and  the  authority  of  the  agent  or  officer  are 
admissible  and  provable  in  the  same  way  as  with  principals  and 
agents  generally,  but  of  course  an  officer's  character  and  capacity 
resting  in  resolution  must  be  proved  thereby.** 


WBy-lawB  evincing  power  to  bind 
the  corporation  are  admissible  to 
show  whether  a  note  was  a  corporate 
or  an  individual  one.  Mlers  v.  Goates, 
57  Itt.  App.  2ie. 

As  to  the  mode  of  proof  of  by-laws, 
see  II  3096,  3101,  infra. 

•ITustin  Fruit  Ass'n  v.  Earl  Fruit 
Co.,  121  Gal.  XYin,  53  Pac.  693  (no 
opinion). 

it  Bejeetion  of  by-laws  to  show  gen- 
eral authority  of  president  held  not 
reversible  error  in  view  of  admitted 
agency  and  issue  only  as  to  particu- 
lar authority  or  ratification.  Georgia 
Engineering  ft  Construction  Co.  v. 
Horton  &  Smith,  135  Ga.  SS,  68  S.  E. 
794. 

On  a  simple  issue  whether  a  con- 
tract signed  by  the  president  bound 
the  corporation,  its  by-laws  are  ad- 
missible for  the  purpose  of  showing 
that  it  was  not  executed  as  required. 
Northwestern  Packing  Co.  v.  Whit- 
ney, 5  Cal.  App.  105,  89  Pac.  981. 

tt  By-law  disabling  the  president 
to  make  a  certain  contract,  where  it 
was  such  a  contract  as  required  the 
party  to  know  the  by-laws  before 
making  it.  Canadian  Long  Distance 
Tel.  Co.  V.  Seiber,  —  Tex.  Civ.  App. 
— ,  159  S.  W.  897. 

MSee  generally  ||1755,  1943,  1944, 
supra. 


As  to  the  mode  of  forming  such  an 
issue,  see   §  3084,  supra. 

As  to  best  evidence  and  mode  of 
proof,  see  H  3098,  3101,  3105,  infra. 

And  see  A.  D.  Farmer  &  Son  Type- 
Founding  Go.  V.  Humboldt  Pub.  Co., 

27  N.  Y.  Misc.  314,  57  N.  Y.  Supp. 
821. 

The  Negotiable  Instruments  Act 
(Bev.  Codes  1905,  1 6821)  providing 
that  an  agent's  authority  to  issue  ne- 
gotiable paper  may  be  established  as 
in  other  cases  of  agency,  permits 
proof  of  ostensible  authority  of  the 
agent,  but  what  shall  constitute  suf- 
ficient proofs  of  such  authority  is  left 
to  the  common  law.  Grant  County 
State  Bank  v.  Northwestern  Land  Co., 

28  N.  D.  479,  160  N.  W.  736. 

The  issuance  of  checks  and  other 
obligations  by  a  corporation's  treas- 
urer held  admissible  as  proof  of  os- 
tensible authority  in  such  treasurer 
to  issue  negotiable  paper.  Grant 
County  State  Bank  v.  Northwestern 
Land  Co.,  28  N.  D.  479,  150  N.  W. 
736. 

Where  the  corporate  existence  of 
a  company  is  not  put  in  issue,  it  is 
immaterial  what  the  names  of  the 
trustees  are.  Wiles  v.  Philippi 
Church,  63  Ind.  206. 

Authority  may  be  shown  by  a 
course  of  dealings  recognizing  author- 
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Admissions  or  declarations  by  a  corporation  against  its  interest,^ 
and  those  of  its  ofScers  and  agents  binding  on  it,'^  may  be  received 
against  it ;  and  this  includes  its  pleadings  containing  such  admissions, 
whether  they  be  good  pleadings  or  bad,^  and  though  made  in  another 
case.'^  The  admissibility  and  effect  of  answers  to  interrogatories  on 
a  bill  for  discovery  or  on  examinations  under  the  statute  of  similar 
nature  will  be  considered  elsewhere,* 

It  is  necessary  that  the  evidence  be  offered  to  the  court  and  intro- 
duced, notwithstanding  it  is,  as  in  case  of  the  charter  or  articles, 
attached  to  the  pleadings  and  as  such  before  the  court  for  that  pur- 
pose.'® The  evidence  ought  to  be  introduced  in  due  order**  with  all 
prerequisite  facts  first  put  in  evidence.**  This  does  not  require  that 
proof  of  organization  should  always  precede  proof  of  other  facts 
evincive  of  incorporation.**    It  is  not  necessary  to  introduce  all  of 


ity.  Smith  v.  Bank  of  New  England, 
72  N.  H.  4,  54  Atl.  385. 

M  Books  and  records  as  disserving 
declarations  and  admissions,  see 
§3102,  infra. 

M  1 3104,   infra. 

87  Admission  contained  in  an  an- 
swer filed  by  tbe  corporation  may  be 
given  in  evidence,  though  contained 
in  a  special  defense,  accompanying  a 
general  denial  and  other  inconsistent 
defenses.  Johnson  v.  Butte  &  S.  Cop- 
per Co.,  41  Mont.  158,  48  L.  B.  A. 
(N.  S.)  938,  108  Pac.  1057. 

MAn  answer  of  the  corporation  in 
chancery  is  evidence  (as  an  admis- 
sion) in  another  case  although  not 
under  oath.  Randel  v.  Chesapeake  & 
B.  Canal,  1  Harr.  (Del.)  233. 

W8§3110,   3111,  infra. 

SO  A  paper  attached  to  the  plea  pur- 
porting to  be  defendant's  charter  is 
not  evidence  unless  introduced.  Quit- 
man Oil  Co.  V.  McBee,  18  Ga.  App. 
128,  88  S.  E.  921. 

Sljf  the  correctness  of  minutes  is 
attacked  it  is  necessary  to  first  offer 
them  for  that  purpose.  Durbrow  v. 
Hackensack  Meadows  Co.,  77  N.  J. 
L.  89,  71  Atl.  59. 

Where  the  corporation  is  sued  on  an 
indorsement  of  a  note  made  by  its 


president  as  an  individual  and  in- 
dorsed by  it  by  the  hand  of  the  sec- 
retary, the  genuineness  of  the  presi- 
dent 's  signature  might  be  shown,  next 
the  indorsement,  and  then  the  author- 
ity of  the  secretary,  to  make  a  prima 
facie  case.  Karsch  v.  Pettier  ft  Sty- 
raus  Manufacturing  &  Improvement 
Co.,  82  N.  Y.  App.  Div.  230,  81  N.  Y. 
Supp.  782. 

39  Officer 'a  authority,  when  not  im- 
plied, should  be  proved  before  offer- 
ing contract.  Broadway  Theatre  Co, 
V.  Dessau,  45  N.  Y.  App.  Div,  475, 
61  N.  Y.  Supp.  335. 

Where  validity  of  the  corporation 
is  well  pleaded  and  the  issue  is  sus- 
tained by  the  evidence,  a  foundation 
is  laid  for  oral  testimony  as  to  what 
steps  were  taken  towards  organiza- 
tion and  construction  of  the  toad  and 
toll  gates  in  an  action  to  reeover  tolls. 
Walker>v.  Shelby ville  k  B.  Tnrnpike 
Co.,  80  Ind.  452. 

Laying  foundation  for  secondary 
evidence,  see  {3099,  infra. 

39  Evidence  of  meetings  in  proof  of 
incorporation  should  not  be  rejected 
because  an  organization  was  not  first 
shown.  Stone  v.  Congregational  So* 
ciety,  14  Vt.  86. 
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the  miirates,  or  any  more  than  is  relevant  to  the  issues.^^  The  name 
of  the  corporation,  as  changed,  may  be  proved  at  the  time  a  document 
under  the  ohl  name  is  introduced.''^ 

The  general  rules  as  to  the  sufficiency  of  a  preponderance  of  the 
evidence  in  civil  acticms  and  those  governing  the  credibility  of  the  evi- 
dence and  the  witnesses  are  unquestioningly  applied  to  corporation 
actions  as  appears  in  innumerable  cases.'^ 

§  3096.  Beat  and  seoondary  rule— In  general.  The  rule  that  the 
best  evidence  must  be  produced,  if  available,  is  of  great  importance  in 
corporations'  actions  because  of  the  general  commitment  of  their  do- 
ings to  writing.*''  Therefore  on  all  direct  issues  such  evidence  if  extant 
and  available  must  be  produced  to  prove  corporate  organization  and 
existence,  the  charter,  the  by-laws,**  the  corporate  acts  minuted  or 
recorded,**  and  the  corporate  doings  and  contracts  evinced  by  writ- 
ing,** except  where  the  statutes  have  provided  other  modes  of  proving 
those  facts ;  **  and  subject  also  to  the  usual  exceptions  where  the  fact 
is  only  collaterally  in  issue  or  where  other  equally  good  and  legal  evi- 
dence of  the  facts  may  be  had,**  or  where  the  opposite  party  or  a  third 
person  not  bound  by  the  corporate  records  makes  the  proof.**  The  rule 
does  not  exclude  admissions  of  the  same  fact.**   It  does  not  require  that 


-  MFouehe  v.  Mercliants'  Nat.  Bank 
of  Borne,  110  Ga.  S27,  36  8.  £.  256. 

SSV^here  tho  corporate  name  of  a 
mortgagee  had  been  ehanged  it  is 
competent  in  action  on  the  mortgage 
to  introduce  it  in  connection  with 
proof  of  the  change  of  name.  Lomb 
V.  Pioneer  Savings  ft  Loan  Co.,  106 
Ala.  591,  671,  17  So.  670. 

M  Instances  where  it  has  been  done 
may  be  found,  IS  3105,  3106,  infra. 

^  Books  of  a  bank  should  furnish 
a  fuU  and  complete  record  of  its 
transactions,  the  issuance  of  stock,  its 
assignment  or  transfer,  subscriptions 
to  stock  and  generally  of  all  proceed- 
ings of  the  concern.  Hincks  v.  Con- 
verse, 38  La.  Ann.  871. 

St  1 3096,  infra. 

» 1 3097,  infra. 

40 13098,  infra. 

41  This  section,  infra. 

tf  The  rule  applies  oi^ly  where  there 
is  primary  and  also  secondary  evi- 
dence of  the  fact;  hence  if  the  offered 


evidence  does  not  appear  to  be  secon- 
dary but  equal  and  co-ordina/te  it  may 
be  received.  Greenleaf  on  Evidence, 
S84  et  seq.  See  also  ||3098,  3105, 
3106,  infra.  The  original  recorded 
articles  are  admissible  and  a  duly  cer- 
tified copy  of  the  statutory  filed  copy 
would  also  be.  James  v.  Qreensboro 
ft  N.  J.  Turnpike  Co.,  47  Ind.  379. 

48  The  opposite  party  may  prove 
corporate  transactions  by  oral  evi- 
dence without  having  first  given  no- 
tice to  produce  corporate  books. 
Gaines  v.  Tombeckbee  Bank,  Minor 
(Ala.),  50. 

Plaintiff  may  testify  that  he  deliv- 
ered goods  to  the  corporation  though 
it  kept  books  showing  such  facts. 
Cochrane  v.  National  Elevator  Co., 
20  N.  D.  169,  127  N.  W.  725.  See  also 
Kalamazoo  Novelty  Mfg.  Works  v. 
Macalister,  40  Mich.  84. 

44  Clarke  v.  Warwick  Cycle  Mfg. 
Co.,  174  Mass.  434,  54  N.  K  887. 


4703 


§  3095] 


Private  Corpobations 


.[Ch.47 


the  doing  of  corporate  acts  must  be  proved  by  record,  when  the  oral  evi- 
•  dence  is  offered  to  show  that  the  corporation  acted  as  such  and  not  to 
show  the  facts  for  which  the  records  were  designed  to  be  the  me- 
morial,^ and  not  where  the  fact  is  a  physical  one^  such  as  the  location 
of  the  principal  ofiSce,**  or  location  of  the  corporate  properties,*''  both  of 
which  may  be  proved  orally.  Although  the  principal  place  of  busi- 
ness may  be  a  matter  established  in  writing,  parol  evidence  is  ad- 
missible to  show  where  the  principal  office  is,  they  not  being  neces- 
sarily the  same.**  Furthermore,  statutes  in  some  states  have  provided 
for  proving  record  facts  by  other  means  as  well,  frequently  by 
certified  copy  from  the  public  officials  or  like  copy  from  corporate 
officials;  and  such  statutory  proof  is  itself  primary  evidence.**  The 
admissibility  of  such  books  and  records  against  third  persons  is  quite 


46  Parol  evidence  of  corporate  acts 
and  meetings  not  professing  to  state 
the  contents  of  any  writing  is  admis- 
sible to  show  de  facto  existence. 
Johnson  v.  Okerstrom-,  70  Minn.  303, 
73  N.  W.  147.  Thus  proof  of  a  con- 
tract may  be  made  by  parol  where  a 
resolution  on  the  same  subject  does 
not  contain  the  elements  of  a  con- 
tract. Kalamazoo  Novelty  Mfg. 
Works  V.  Macalister,  40  Mich.  84. 

46  Oral  evidence  is  admissible  on  a 
plea  in  abatement  to  show  where  the 
defendant's  principal  office  is  situ- 
'  ated.  Red  Kiver,  8.  &  W.  B.  Co.  v. 
Blount,  3  Tex.  Civ.  App.  282,  22  8. 
W.  930. 

4T  Evidence  of  a  witness  that  tracks 
of  a  railroad  company  were  in  a  cer- 
tain street  is  not  improper  as  being 
a  conclusion  of  the  witness,  or  on  the 
ground  that  it  is  secondary  evidence, 
and  that  the  records  of  the  city  are 
the  best  evidence.  International  & 
G.  N.  B.  Co.  V.  Morin,  53  Tex.  Civ. 
App.  531,  116.8.  W.  656.  See  §3098, 
infra,  for  further  illustrations  of  this 
rule. 

46  Mason  &  Hanger  Co.  v.  8haron, 
231  Fed.  861. 

49  Code  Civ.  Proc.  §1918,  subd.  6, 
requires  documents  or  copies  to  be 
certified  by  the  legal  keeper  thereof 
and  if  not  so  certified  they  are  inad- 


missible. Nixon  V.  Goodwin,  3  Cal. 
App.  358,  85  Pac.  169. 

A  duly  certified  abstract  from  a 
minute  book  of  a  corporation,  com- 
plying with  Civ.  Code,  §5236,  is  ad- 
missible in  Ueu  of  the  book  itself. 
Maynard  v.  Interstate  Building  & 
Loan  Ass'n,  112  Ga.  443,  37  S.  £. 
741. 

Corporate  acts  and  records  may  be 
proven  by  a  sworn  copy  thereof 
^Burns'  Ann.  St.  1914,  §489).  Su- 
preme Tribe  of  Ben  Hur  v.  Kraft,  183 
Ind.  427,  109  K.  E.  403. 

Section  15  of  chapter  51  of  the  stat- 
utes (J.  &  A.  Ann.  St.  1(5532)  as 
to  the  admissibility  of  copies  of  rec- 
ords of  a  corporation  makes  such 
copies  original  evidence.  Ohieago,  B. 
&  Q.  R.  Co.  v.  Weber,  219  III.  872, 
4  L.  B.  A.  (N.  8.)  272,  76  N.  E.  489, 
rev^g  121  HI.  App.  455;  Mandel  v. 
Swan  Land  &  Cattle  Co.,  Ltd.,  164  HI. 
177,  27  L.  B.  A.  313,  45  Am.  St.  Bep. 
124,  40  N.  E.  462,  rev'g  51  HL  App. 
204. 

Where  a  statute  points  out  a  mode 
of  proving  acts  of  a  corporation,  -such 
mode  should  be  followed  or  some  legal 
excuse  shown  for  not  following  it. 
Indianapolis  ^  C.  B.  Co.  v.  Jewett, 
16  Ind.  273.  .See  also  §§3106,  8106, 
infra. 
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a  distinct  things,  and  they  are  not  admissible  against  third  persons 
usually,  unless  nnder  the  res  gestae  role  or  the  documentary  evidence 
rule  or  the  like.*^  Secondary  evidence  by  copy  or  oral  testimony  will 
be  received  according  to  usual  rules,  if  the  best  evidence  is  for  any  of 
the  legal  reasons  not  available,  such  reasons  being  shown  as  a  founda- 
tion for  the  admission  of  the  other.** 

§  3096.  —  Organization,  objects^  charter  and  by-laws  and  person- 
nel. The  general  rule  is  that  on  proper^  objection  made  the  best 
evidence  of  the  corporate  existence  will  be  required  and  oral  or  other 
inferior  evidence  will  be  rejected  in  all  civil  actions  where  that  is  one 
of  the  direct  issues.**  The  certificate,  charter  or  articles  are  ordinarily 
the  best  evidence  of  the  fact  of  incorporation,**  and,  of  course,  of 
their  own  contents,**  such,  for  instance,  .as  the  rights  of  the  members 
therein  set  forth,**  the  objects  of  incorporation  as  distinguished  from 
the  plans  and  purposes  entertained  by  it  or  the  incorporators,**  and 
the  personnel  of  the  incorporators.*''    By-laws  must  be  proved  by  the 


SOConsnIt  general  works  on  Evi* 
dence,  and  see  illustrative  eases, 
i  3105,  infra. 

51 1  3099,  infra. 

M  §  425,  supra. 

Oral  testimony  is  not  the  best  evi- 
dence when  a  direct  issue  is  made  by 
plea  nul  tiel.  American  Ins.  Co.  of 
Newark,  New  Jersey  .v.  McClelland, 
184  ni.  App.  381. 

Incorporation  cannot  be  proved  by 
parol  in  the  case  of  a  bank.  Hallett 
v.  Harrower,  33  Barb.  (N.  Y.)  537. 

Parol  evidence  is  not  admissible  to 
show  that  a  company  is  a  foreign  cor- 
poration authorized  to  do  business  in 
the  state.  Pattison  v.  Gulf  Bag  Co., 
116  La.  963,  114  Am.  St.  Bep.  570,  41 
So.  224. 

In  absence  of  objection  that  the 
articles  or  the  ofBcial  certificate  is 
the  best  evidence,  direct  testimony 
by  an  officer  to  the  fact  of  incorpora- 
tion is  sufficient.  Stanford  Land  Co. 
V.  Steidle,  28  Wash.  72,  66  Pac.  178. 

B8  Creditors'  Union  v.  Lundy,  16 
Cal.  App.  567,  117  Pac.  624;  Dick  v. 
State,  107  Md.  515,  68  Atl.  286  (crim- 
inal case). 

•4  Creditors '    Union    v.    Lundy,    16 


Cal.  App.  567,  117  Pac.  6M. 

UA  constitution  which  authorizes 
a  policyholder  to  change  the  benefi- 
ciary is  the  best  evidence  of  such  fact. 
Masons'  Union  Life  Ins.  Ass'n  v. 
Brockman,  20  Ind.  App.  206,  50  N.  E. 
493. 

56  Ooimectlcnt.  New  York,  N.  H. 
&  H.  B.  Co.  V.  Offield,  7'8  Conn.  1,  60 
Atl.   740. 

nUnda.  Central  Inv.  Co.  v.  Me- 
lick,  162  ni.  App.  474. 

MlchigaiL  Kalamazoo  v.  Kalama- 
zoo Heat,  Light  &  Power  Co.,  124 
Mich.  74,  82  N.  W.  811,  7  Det.  L.  N. 
115. 

Texas.  First  State  Bank  ft  Trust 
Co.  of  Hereford  v.  Southwestern  En- 
gineering ft  Construction  Co.,  —  Tex. 
Civ.  App.  — ,  163  S.  W.  680. 

ntab.  Gitzhoffen  v.  Sisters  of  Holy 
Cross  Hospital  Ass'n,  32  Utah  46,  8 
L.  B.  A.  (N.  S.)  1161,  88  Pac.  691. 

67  Where  the  minutes  show  who  is 
the  secretary,  they  are  the  best*  evi- 
dence, but  parol  evidence  is  admissible 
to  show  who  is  a  de  facto  secretary. 
New  Iberia  Sugar  Co.  v.  Lagarde,  130 
La.  387,  58  So.  16. 

Testimony   of    a    witness    that    he 
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kept  vecorda  thereof,^  though  printed  or  written  copies  thereof  circu- 
lated among  the  members  will  suffice  <m  some  issues  as  between  them 
and  the  corporation.**  The  charter  or  constitution  and  by-laws  are 
the  best  evidence  as  to  the  officers  and  their  duties  and  authority,^ 
together  with  resolutions  of  directors  thereupon.^^  If  by-law  or  reso- 
lution or  chartef  proof  of  authority  is  not  called  for,  it  may  be  proved 
by  any  evidence  which  the  nature  of  the  contract  or  transaction  will 
permit.**  When  there  is  no  better  evidence  incorporation  may  be 
proved  by  parol,  though-  there  is  some  division  of  opinion  as  to 
whether  direct  testimony  to  the  fact  is  admissible  over  an  objection 
that  it  constitutes  a  conclusion  or  an  opinion.**  Existence  of  a 
foreign  corporation  is  best  proved  by  proving  the  foreign  law  under 
which  it  was  formed  and  in  connection  with  that  the  articles  or  the 
certificate  of  incorporation,  or  a  copy  of  it  officially  made,  and  authen- 
ticated according  to  the  act  of  congress ;  but  there  are  numerous  other 
ways  of  proving  it.  by  documents  supplemented  with  parol  proof.** 
The  books  are  the  best  evidence  of  an  acceptance  of  the  charter  if 
they  show  that  fact.**  Parol  evidence  is  inadmissible  to  prove  that 
the  corporation  is  in  liquidation,**  and  an  officer  should  not  testify 


never  saw  the  papers  drawn  up  as  to 
the  consolidation  of  two  companies, 
but  that  it  was  naturaUy  assumed  that 
such  companies  belonged  to  the  same 
people  held  incompetent.  DaUas  Elec- 
tric Co.  V.  Mitchell,  33  Tex.  Civ.  App. 
424,  76  S.  W.  935. 

M  Supreme  Lodge  Knights  of  Pythi- 
as V.  Bobbins,  70  Ark.  364,  67  S.  W. 
758. 

58  §§  3101,  3105,  infra. 

00  Of  what  the  duties  of  a  general 
manager  are,  wherefore  the  testimony 
of  such  officer  is  improper.  Greene  v. 
Hereford,  12  Ariz.  85,  95  Pac.  105. 

The  provisions  of  a  constitution  and 
by-laws  of  a  fraternal  society  as  to 
the  duties  of  committees  and  boards 
are  the  best  evidence  thereof  and  oral 
evidence  as  to  such  duties  is  properly 
excluded.  Chambeiss  v.  Great  State 
Council  I.  O.  E.  M.,  76  W.  Va.  614, 
86  &  E.  467. 

61  Becords  of  a  meeting  of  directors 
and  by-laws  are  the  best  evidence  of 
actual  authority  of  offtcers,  and  the 
testimony  of  other  officers,  being  mere- 


ly their  conclusions,  as  to  the  author- 
ity of  a  certain  official,  is  improper. 
Grant  County  State  Bank  v.  North- 
western Land  Co.,  28  N.  D.  479,  150  N. 
W.  736. 

OSBumbough  v.  Southern  Improve- 
ment Co.,  106  N.  C.  461,  11  S.  £.  528, 
where  the  officer  who  made  an  unsealed 
contract  was  allowed  to  state  that  he 
had  authority. 

An  answer  of  a  witness  that  he  was 
the  treasurer  and  manager  of  the 
company  at  a  certain  time  will  not, be 
stricken  on  the  ground  that  the  fact 
can  only  be  proved  by  the  corporate 
records.  Empire  Smelting  Co.  v.  Gard- 
iner, Worthen  ic  Goss  Co.,  10  Ariz. 
117,  85  Pac.  729.  See  also  (  3098,  in- 
fra. 

OS  If  425,  427,  supra. 

Parol  evidence  is  not  admissible  to 
show  the  merger  of  two  companies. 
Pattison  v.  Gulf  Bag  Co.,  116  La.  963, 
114  Am.  St.  Bep.  570,  41  So.  224. 

04 1  437,  supra. 

OB  I  430,  supra. 

00  Pattison    v.    Gulf   Bag   Co.,    116 
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or  depose  to  the  facts  shown  by  his  records  concerning  the  extinction 
of  a  corporation,  but  the  record  or  a  copy  of  it  is  the  best  evidence  of 
the  fact.^  The  proper  officers  should  be  called  to  prove  the  absence 
of  any  record  of  the  corporation  in  a  public  office,  and  a  private  per- 
son should  not  be  allowed  to  testify  to  that  fact;  but  he  may  state 
whether  he  knows  of  existence  of  the  corporation,  that  being  the 


issue.** 

§  3097.  —  Corporate  acts  and  reBolntions.  The  same  means  of 
proof  are  available  as  will  prove  individual  acts,**  bearing  in  mind, 
however,  the  necessary  and  common  practices  of  keeping  corporate 
records  in  writing,  and  the  different  rules  when  the  acts  are  in  issue 
collaterally  from  those  which  govern  when  they  are  directly  in  issue 
between  the  parties  to  them.''*  As  to  the  matters  recorded  and  minuted, 
the  records  are  the  best  evidence  of  what  was  done  or  resolved ;  ''^  and 


La.  963,  114  Am.  St.  Bep.  570,  41  So. 
224. 

67  Smith  V.  BriggB-Weaver  Machin- 
ery Co.,  63  Tex.  Oiv.  App.  285,  132 
S.  W.  954. 

6«  In  a  cajse  to  which  the  corporation 
was  not  a  party  stu^h  a  witness  was 
held  incompetent  to  state  that  he 
found  no  record  of  incorporation  in 
the  office  of  the  secretary  of  state. 
Cobb  V.  Bryan,  37  Tex.  Civ.  App.  339, 
83  8.  W.  887. 

Bevocation  by  parol  of  a  formal  or- 
der entered  on  the  minntes  can  be 
proved  by  parol.  Whittington  v. 
Farmers'  Bank,  5  Harr.  &  J.  (Md.) 
4S9. 

69 "The  acts  of  corporations  may 
be  proved  in  the  same  way  as  the  acts 
of  individuals. ' '  Moss  v.  Averell,  10 
N.  Y.  449. 

WSee  generally  chapter  on  Corpor- 
ate Books  and  Becords,  infra,  and  see 
i  3105,  infra. 

71  OolorAdo.  Hendrie  ft  Bolthofl  Co. 
V.  Collins,  29  Colo.  102,  67  Pac.  164. 

Idabo.  Corcoran  v.  Sonora  Mining 
ft  Milling  Co.,  8  Idaho  651,  71  Pac. 
127. 

Kentacky.  Bastin  v.  Givens' 
Adm'x,  170  Ky.  201,  185  S.  W.  836. 

Kew  Jersey.    Burbrow  v.  Hacken- 


sack  Meadows  Co.,  77  N.  J.  L.  89,  71 
At!.  59. 

New  York.  Mengis  v.  Fifth  Ave. 
Ry.  Co.,  81  Hun  480,  30  N.  Y.  Supp. 
999,  24  Civ.  Proc.  131. 

Oregon.  Norwich  Ins.  Co.  v.  Ore- 
gon R.  Co.,  46  Ore.  123,  78  Pac.  1025. 

Bliode  UUmd.  Dennis  v.  Joslin  Mfg. 
Co.,  19  R.  I.  666,  61  Am.  St.  Rep.  805, 
36  Atl.  129. 

Tennowiee.  Page  v.  Knights  & 
Ladies  of  America  (Teun.  Ch.  App.), 
61  8.  W.  1068. 

Notice  imparted  by  the  minute  book 
of  a  corporation  tending  to  show  that 
certain  stock  did  not*belong  to  a  per- 
son. Spangenberg  v.  Nesbitt,  22  Cal. 
App.  274,  134  Pac.  343. 

Authority  conferred  on  manager. 
Hnrd  v.  Hotchkiss,  72  Conn.  472,  45 
Atl.  11. 

Resolution  fixing  salary  of  an  offi- 
cer. Graham  v.  Coos  Bay,  B.  &  E.  B. 
ft  Nav.  Co.,  71  Ore.  393,  139  Pac. 
337.  To  the  same  effect,  see  the  fol- 
lowing ca3es  of  public  corporate 
boards.  Birmingham  v.  Chestnutt,  161 
Ala.  253,  49  So.  813;  People  v.  Illi- 
nois Cent.  B.  Co.,  266  HI.  636,  107  N. 
E.  803;  People  v.  Schenck,  252  HI. 
441,  96  N.  E.  864. 
•    Original  minutes  of  a  corporation 
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where  the  act  can  only  be  done  by  resolution,''*  or  where  the  statute 
requires  a  record  to  be  kept,"  they  are  exclusive  evidence.  Even  if 
not  made  in  the  statutory  way  they  may  still  be  the  best  evidence  of 
their  contents^*  If  no  records  were  kept,  or  the  proceeding  in  ques- 
tion was  not  recorded,  parol  proof  of  the  resolution  and  the  vote 
thereon  is  •  admissible J^    Parol  evidence  of  a  contract  of  which  the 


can  be  used  to  prove  a  corporate  meet- 
ing but  not  the  secretary's  certified 
copy.  In  re  Mandelbaum,  80  N.  Y. 
Misc.  475,  141  N.  T.  Supp.  319,  decree 
aff'd  159  N.  Y.  App.  Div.  909,  144 
N.  Y.  Supp.  1128. 

Becords   of   a   lodge   are   the   best 

evidence   of    resolutions   adopted    by 

such   lodge.     Swisher   v.   Fidelity   & 

•Deposit  Go.  of  Maryland,  164  111.  App. 

243. 

Fraternal  beneficiary  association 
records  and  by-laws  are  to  be  proved 
like  those  of  any  other  private  cor- 
poration. Yonda  v.  Boyal  Neighbors 
of  America,  96  Neb.  730,  148  N.  W. 
926. 

TSAny  act  of  a  corporation  which 
must  necessarily  be  performed  by  a 
board  of  trustees  duly  organized  and  a 
record  thereof  kept  cannot  be  proved 
by  parol  evidence  in  the  absence  of 
proof  of  nonexistence  or  nonaccessi- 
bility  of  the  record.  Heeler  v.  High- 
land University  Co.,  8  Kan.  App.  89, 
54  Pac.  295. 

The  declaration  of  a  dividend  should 
appear  of  record  and  cannot  be  proved 
by  a  stockholder  by  parol.  Dennis  v. 
Joslin  Mfg.  Co.,  19  B.  I.  666,  61  Am. 
St.  Bep.  805,  36  Atl.  129.  See  also 
American  Wire  Nail  Co.  v.  Gedge,  96 
Ky.  513,  29  S.  W.  353. 

WKirby's  Dig.  1 944,  providing 
that  it  shall  be  the  duty  of  the  clerk 
or  secretary  of  a  mutual  aid  associa- 
tion to  keep  a  record  of  the  proceed- 
ings of  such  corporation,  is  designed 
to  perpetuate  such  proceedings  and 
relieve  them  of  the  uncertainty  of 
human  memory,  and  members  of  such 
corporations  impliedly  agree  that  the* 


records,  fairly  kept,  shall  be  exclusive 
evidence  of  their  proceedings.  Beasely 
V.  Mutual  Aid  Ass'n,  94  Ark.  499,  127 
S.  W.  974. 

Where  a  statute  requires  a  record  of 
what  transpires  at  a  meeting  (W.  Va. 
Code,  c.  53,  |  52),  oral  evidence  as  to 
who  of  incorporators  were  present  and 
who  were  elected  officers  is  inadmis- 
sible. Bamsdell  v.  National  Bivet  & 
Novelty  Co.,  104  Fed.  16. 

Unless  a  statute  in  express  terms 
provides  that  no  other  evidence  is 
admissible,  parol  evidence  may  be  re- 
ceived when  no  record  is  kept  or  the 
proceedings  have  not  been  recorded. 
Zalesky  v.  Iowa  State  Ins.  Co.,  102 
Iowa  512,  71  N.  W.  433,  70  N.  W. 
187. 

74  Becords  of  a  corporation  verified 
by  the  oath  of  the  clerk  of  the  corpo- 
ration at  the  trial  are  the  best  evi- 
dence of  its  proceedings  and  votes, 
although  a  statute  requiring  the  clerk 
to  be  sworn  (St.  1808,  c.  65)  is  disre- 
garded and  they  have  been  made  with- 
out such  qualifying  oath.  Stebbins 
V.  Merritt,  10  Cush.  (Mass.)  27. 

76  Birmingham  By.  ft  Elee.  Co.  v. 
Birmingham  Traction  Co.,  128  Ala. 
110,  29  So.  187;  Caudell  v.  Athens 
Sav.  Bank,  140  Ga.  713,  79  S.  E.  776; 
Zalesky  v.  Iowa  State  Ins.  Co.,  102 
Iowa  512,  70  N.  W.  187,  on  rehearing 
71  N.  W.  433;  Union  Bank  v.  Bidgely, 
1  Harr.  &  G.  (Md.)  324. 

Parol  evidence  of  a  decision  of  di- 
rectors is  proper  where  the  records 
do  not  purport  to  contain  the  complete 
minutes.  Housley  v.  Feilchenfeld  Co., 
152  111.  App.  68. 
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resolution  does  not  contain  the  elements  does  not  oflEend  the  rule.'® 
Although  the  charter  objects  must  be  proved  by  the  charter  or  ar- 
ticles,'''  parol  evidence  may  be  received  as  to  what  is  planned  in  the 
future,  even  though  a  resolution  authorizing  it  may  exist.'®  For  a 
like  reason  a  contract  may  be  proved  by  parol  though  made  pursuant 
to  an  authorizing  resolution.'® 

»  §  3098.  —  Corporate  doings  and  contracts.  Just  as  with  natural 
persons  a  corporate  contract  ®®  or  other  transaction  in  writing  ®^  will 
be  proved  best  thereby  as  against  it  and  other  parties  to  the  writing, 
and  as  against  all  persons  if  the  law  requires  written  evidence  or  some 
other  specific  kind  of  evidence  to  the  exclusion  of  all  other  evidence.®* 
Where  a  copy  stands  as  the  best  evidelice  in  lieu  of  the  original,  oral 
testimony  is  excluded.®®  The  rule  does  not  apply  if  the  offered  evi- 
dence, in  the  absence  of  such  a  legal  requirement,  suggests  the  exist- 
ence of  no  higher  evidence  and  tends  to  prove  the  fact  in  issue,®*  or 

76  Kalamazoo  Novelty  Mfg.  Work»      is   not   produced.     Armour   &   Co.   v. 

Bluthenthal  &  Bickart,  9  Ga.  App.  707, 
72  8.  £.  168. 

A  cashier  of  a  bank  may  testify 
that  money  paid  over  was  credited  to 
a  certain  person,  without  being  re- 
quired to  produce  the  books.  Smith 
V.  First  Nat.  Bank  of  Flatonia,  43 
Tex.  Civ.  App.  495,  95  S.  W.  1111. 

Oral  testimony  as  to  the  amount  of 
sales  was  proper,  although  duplicate 
sales  slips  existed  showing  such 
amount,  but  if  the  inquiry  had  been 
what  the  duplicate  slips  showed,  they 
would  have  been  the  best  evidence  of 
the  fact.  Missouria  Glass  Co.  v. 
Boberts,  —  Tex.  Civ.  App.  — ,  137  S. 
W.  433. 

Testimony  from  personal  knowledge 
as  to  the  cost  and  selling  price  of  a 
product  is  competent  although  books 
and  records  kept  by  witness  contain 
written  statements  of  the  same  facts. 
Foster  Mfg.  Co.  v.  Cutter-Tower  Co., 
215  Mass.  136,  101  N.  E.  1083. 

As  to  proof  of  preparation  of  sub- 
scriber to  pay  for  stock,  see  State  v. 
Hancock,  2  Pennew.  (Del.)  252,  45 
Atl.  851. 

Maps  and  records  of  a  city  are  not 
the  best  evidence  of  the  actual  loca- 


V.  Macalister,  40  Mich.  84. 

77 1  3096,  supra. 

78  It  is  unnecessary  to  show  a  re- 
corded vote  of  the  directors  authoriz- 
ing improvements,  as  the  rule  as  to 
parol  evidence  does  not  apply  respecj;- 
ing  action  of  a  corporation  to  be  taken 
in  the  future.  New  York,  N.  H.  & 
H.  R.  Co.  V.  Offield,  78  Conn.  1,  60 
Atl.   740. 

7»Youn^  V.  United  States  Mort- 
gage &  Trust  Co.,  214  N.  Y.  279,  108 
N.  E.  418,  rev'g  judgment  166  N.  Y. 
App.  Div.  515,  141  N.  Y.  Supp.  364. 

80  Greenleaf  on  Evidence,  §  87. 

81  Greenleaf  on  Evidence,  §  82  et 
seq. 

88  Greenleaf  on  Evidence,  |86. 

Books  of  a  corporation  established 
for  public  purposes  are  the  best  evi- 
dence of  its  acts.  Penobscot  &  K. 
B.  Co.  V.  Dunn,  39  Me.  587. 

88  Copy  of  written  report  of  the 
accident  to  the  company.  McCarthy 
V.  Consolidated  B.  Co.,  79  Conn.  73, 
63  Atl.  725. 

84  Greenleaf  on  'Evidence,  i§  84,  90 
et  seq.  Payment  may  be  shown  by 
parol  evidence  although  the  payment 
may  have  been  made  by  a  check  which 
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where  the  writing  or  other  fact  is  collateral  to  the  issue  a|id  not  di- 
rectly in  dispnte.**  Primary  evidence  is  dispensed  with  when 
it  cannot  be  conveniently  produced  because  it  is  a  public  record, 
or  imponderable,  or  too  voluminous,  or  needless  because  the  fact  stands 
admitted,  or  for  other  reason  is  not  available.  The  rule  does  not  apply 
to  facts  evidenced  only  in  part  by  written  or  otherwise  superior 
evidence,  or  equally  by  both  written  and  oral  evidence.**  According 
to  statutes  proof  by  copy  under  the  hand  of  a  corporate  officer  is  ad- 
missible to  prove  a  contract  or  instrument  to  which  it  is  a  party.*'' 

A  witness  will  not  ordinarily  be  permitted  to  state  his  summarizing 
or  conclusions  as  to  what  the  books  show,**  but  it  is  x)crmissible  where 


tion  of  a  street  but  only  serve  as  a 
guide  to  such  location.  International 
&  a.  N.  R.  Co.  V.  Morin,  53  Tex.  Civ. 
App.  531,  116  8.  W.  666. 

86  G-reenleaf  on  Evidence,  f  89  et 
seq. 

A  subscription  as  well  as  a  contract 
collateral  thereto  may  be  proved  by 
other  than  corporate  books  as  between 
third  persons.  Therefore  the  treasurer 
may  testify  that  he  is  such  and  also 
what  were  the  terms  on  which  a  sub- 
scription was  made,  the  action  being 
on  a  contract  collateral  to  the  sub- 
scription. Jones  V.  Florence  Wesleyan 
University,  46  Ala.  626. 

Parol  is  admissible  to  prove  execu- 
tion by  corporation  of  a  power  of  at- 
torney on  which  main  contract  is 
founded.  Sales-Davis  Co.  v.  Hender- 
son-Boyd Lumber  Co.,  193  Ala.  166, 
69  So.  527. 

See  also  t  3099,  infra. 

86  Greenleaf  on  Evidence,  f  90  et 
seq. 

The  rule  of  evidence  that  no  evi- 
dence shall  be  received  where  there  is 
better  evidence  to  be  had,  is  intended 
to  prevent  fraud,  but  not  to  prevent 
the  administration  of  justice  where  all 
the  evidence  is  produced  by  the  party 
of  which  the  case  is  reasonably  sus- 
ceptible. Louisville  Bridge  Co.  v. 
Louisville  &  N.  B.  Co.,  116  Ey.  258, 
25  Ky.  L.  Bep.  405,  75  S.  W.  285. 

87  Copies  of  contracts  of  a  corpo- 


ration with  another  corporation  or 
person,  when  certified  by  the  secretary 
of  such  corporation,  are 'admissible  as 
against  a  third  party.  Be  v.  St.  c.  51, 
S§15,  16  (J.  ft  A.  Ann.  St.  11(5532, 
5533).  Chicago,  B.  ft  Q.  B.  Co.  v. 
Weber,  121  111.  App.  455. 

A  lease  is  such  an  instrument  as  is 
contemplated  by  section  15  of  chapter 
51  of  the  statutes  (J.  ft  A.  Ann.  St. 
I  5532)  and  a  copy  is  admissible  when 
properly  certified.  Chicago,  B.  ft  Q. 
B.  Co.  V.  Weber,  219  111.  372,  4  L.  B. 
A.  (N.  S.)  272,  76  N.  E.  489,  rev'g 
121  ni.  App.  455.  See  also  113105, 
3106,  infra. 

88  Objection  to  the  offer  in  evidence 
of  ''a  drawn  off  statement  from  the 
stock  book''  was  properly  sustained 
where  the  witness  had  the  original 
stock  book  in  his  possession. 
Vaughan's  Seed  Store  v.  Stringfellow, 
56  Fla.  708,  48  So.  410. 

A  court's  exercise  of  discretion  in 
allowing  expert  testimony  as  to  what 
profits  books  and  invoices  show,  with- 
out seeing  the  same,  is  clearly  wrong. 
Cox  V.  Philadelphia  City  Pottery  Co., 
38  Pa.  Super.  Ct.  545. 

Books  of  a  corporation  and  not  the 
deductions  of  a  receiver  as  to  their 
contents  are  the  best  evidence.  Phila- 
delphia ft  a.  S.  S.'Co.  V.  Clark,  59 
Pa.  Super.  Ct.  415. 

Testimony  of  a  president  as  to  what 
the  records  show  is  admissible  to  show 


4710 


Ch.  47]       Actions  By  and  Aoainst  Cobpobations       [§  3098 


the  primary  evidence  is  voluminous,  especially  if  produced  or  offered 
for  inspection ;  ^  and  such  a  statement  has  been  held  admissible  where 
an  ofScer  ttfatified  that  he  had  personal  knowledge  of  all  the  facts 
shown  by  it  and  that  it  was  correct,  it  not  being  in  respect  to  matters 
required  to  be  of  record.**  Corporate  intentions,  plans  and  purposes 
resting  in  parol  must  necessarily  be  provable  by  oral  testimony  of 
officers  who  know  them.*^  It  must  be  remembered  that  the  best  and 
secondary  rule  is  not  to  be  confused  with  those  by  which  a  writing  may 
be  admissible  to  prove  a  fact  because  it  is  documentary  evidence,  or 
an  admission,  or  for  some  other  reason  relevant  and  competent.  In 
such  cases  there  is  no  ruling  on  the  best  evidence  principle  and  con- 
sequently no  doctrine  on  it.** 

Authority  of  an  officer  may  be  proved  by  parol  testimony,  where 


that  authority  to  a  person  to  purchase 
stock  was  or  was  not  given,  but  not 
as  a  conclusive  circumstance  on  that 
issue.  W.  B.  Case  &  Sons  Cutlery  Co. 
V.  Folsom,  —  Tex.  Civ.  App.  — ,  170 
S.  W.  1066. 

89  In  an  action  by  a  railroad  com* 
pany  to  recover  excessive  toUs 
charged  for  the  use  of  a  bridge,  a 
statement  of  tolls  paid  made  out  from 
way-bills  of  the  railroad  was  admis- 
sible when  offered  for  examination 
by  the  adverse  party,  and  where  the 
original  way-bills  werb  produced. 
Louisville  Bridge  Co.  v.  Louisville  & 
N.  B.  Co.,  116  Ey.  258,  25  Ky.  L.  Bep. 
405,  75  a  W.  285. 

Statements  or  tables  of  the  tolls 
paid  prepared  from  such  way-bills 
are  not  properly  speaking  evidence  at 
all  but  exhibits  of  the  facts  shown 
by  the  evidence.  Louisville  Bridge 
Co.  V.  LouisvUle  &  N.  B.  Co.,  116  Ky. 
258,  25  Ky.  L.  Bep.  405,  75  8.  W.  285. 

In  view  of  the  impossibility  of  ex- 
anndning  all  the  way-bills,  covering 
tolls  paid  for  several  years,  there  was 
no  abuse  of  discretion  in  admitting 
the  statements  of  such  tolls.  Louis- 
ville Bridge  Co.  v.  Louisville  &  N.  B. 
Co.,  116  Ky.  258,  25  Ky.  L.  Bep.  405, 
75  S.  W.  285. 

Where  800  deeds  and  contracts  of 
water     companies    were    before    the 


court,  it  was  a  permissible  saving  of 
time  for  a  witness  to  state  the  general 
result  of  his  examination  of  these 
contracts  and  deeds,  the  copies  being 
before  the  court.  New  La  Junta  & 
Lamar  Canal  Co.  v.  Kreybill,  17  Colo. 
App.  26,  67  Pac.  1026. 

A  witness  in  charge  of  subscription 
books  may  state  his  conclusion  as  to 
the  amount  subscribed,  where,  owing 
to  the  magnitude  of  the  documentary 
evidence,  opportunity  to  have  it  pro- 
duced was  declined  by  objector  and  in 
consequence  it  was  not  produced. 
Louisiana  Purchase  Exposition  Co.  v. 
Kuenzel,  108  Mo.  App.  105,  82  S.  W. 
1099. 

MA  statement  taken  from  the 
books  of  a  company,  showing  sales  of 
fish  and  the  net  proceeds  thereof,  held 
admissible  where  the  manager  of  a 
company  testified  that  he  had  per- 
sonal knowledge  of  all  the  items  of 
the  statement  and  that  they  were  cor- 
rect. Carlisle  Packing  Co.  v.  Doming, 
62  Wash.  466,  114  Pac.  172. 

M  Officers  of  a  corporation  actually 
in  charge  of  its  affairs  may  testify  to 
the  acts,  purposes  and  intentions  of 
such  corporation.  Lawson  v.  Port 
Arthur  Canal  &  Dock  Co.,  —  Tex.  Civ. 
App.  — ,  185  S.  W.  600. 

MSee  cases  illustrating  thiB,tt  3105, 
3106,  infra. 
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the  form  or  nature  of  the  contract  is  not  snch  as  to  require  a  higher 
authority ,•*  and  there  is  no  written  authority  or  appointment,^  and 
where  it  is  not  sugigestecl  that  the  charter  and  by-laws  anS  resolutions 
fix  it  w 

Applying  the  foregoing  principles  the  following  have  been  held 
to  be  best  evidence,  with  such  exceptions  and  qualifications  as  are 
mentioned  in  the  footnotes :  membership  records  in  fraternal  societies,** 
i?tock  and  bond  books  and  the  certificates,  bonds  or  coupons,^  papers 


93  Authority  of  a  president  and 
general  manager  to  enter  into  a  con- 
tract may  be  so  shown.  Columbia 
River  &  P.  S.  Nav.  Co.  v.  Vancouver 
Transp.  Co.,  32  Ore.  532,  52  Pac.  513. 

Where  the  corporation  was  foreign 
and  the  contract  therefor  correct  in 
form  without  seal  or  formal  authority 
to  execute  it,  a  general  manager  may 
testify  that  he  had  authority  to  ex- 
ecute it.  Rumbough  v.  Southern  Im- 
provement Co.,  106  N.  C.  461,  11  S.  E. 
528. 

Authority  from  a  board  to  an  ex- 
ecutive officer  to  execute  a  deed  or 
mortgage  can  be  shown  by  parol.  Mc- 
Cartney V.  Cjlover  Valley  Land  & 
Stock  Co.,  232  Fed.  697. 

Purchases  and  payments  by  com- 
mittees to  raise  a  resulting  trust  must 
be  shown  by  record  evidence  to  have 
been  authorized.  Methodist  Chapel 
Corporation  v.  Herrick,  25  Me.  354. 

MA  writing  of  appointment  of  an 
agent  is  best  evidence  of  his  agency. 
Kennebeck  Purchase  v.  Call,  1  Mass. 
483. 

In  the  absence  of  objection  a  copy 
is  admissible.  Topeka  Capital  Co.  v. 
March,  10  Kan.  App.  40,  61  Pac.  876. 

M  See  §  3097,  supra.     . 

96  In  mutual  and  fraternal  benefit 
associations  and  in  similar  orders,  the 
relation  of  the  corporation  to  its  mem- 
bers, especially  where  a  right  is  as- 
serted by  the  corporation  against  a 
member,  can  be  shown  only  by  the  of- 
ficial records  properly  authenticated, 
except  where  upon  proof  of  loss  or 
inaccessibility   secondary   evidence  is 


admissible.   Fraternal  Relief  Ass'n  v. 
Edwards,  9  Oa.  App.  43,  70  S.  E.  265. 

97Vaughan's  Seed  Store  v.  String- 
fellow,  56  Fla.  708,  48  So.  410. 

Parol  evidence  of  written  subscrip- 
tion of  stock  without  any  excuse  for 
the  absence  of  the  original  and  with- 
out any  attempt  to  produce  a  certified 
copy  from  the  books  of  the  corpora- 
tion, is  error.  Cincinnati,  P.  &  C.  R. 
Co.  V.  Cochran,  17  Ind.  516. 

Books  of  a  corporation  are  evidence 
of  the  ownership  of  its  stock.  Hincks 
V.  Converse,  38  La.  Ann.  871,  37  La. 
Ann.  484. 

Parol  testimony  as  to  the  issuance 
of  stock  to  a  person  is  improper,  as 
the  stock  itself  is  the  best  evidence 
of  its  issuance  and  existence.  Com- 
monwealth Bonding  &  Casualty  Ins. 
Co.  V.  Hill,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  247. 

Delivery  of  a  certificate  of  stock 
may  be  shown  by  parol.  •  Common- 
wealth Bonding  &  Casualty  Ins.  Co. 
V.  Hill,  —  Tex.  Civ.  App.  — ,  184  S. 
W.  247. 

Books  of  a  company  furnish  pre- 
cise and  accurate  evidence  as  to  who 
actually  funded  coupons  and  received 
bonds  for  which  such  funded  coupons 
were  issued  and  such  books  are  better 
and  more  conclusive  evidence  than  is 
furnished  from  mere  possession  of 
the  coupons.  Hand  v.  Savannah  &  C 
B.  Co.,  17  S.  C.  219. 

Evidence  of  a  witness  that  he  pre- 
pared to  pay  for  capital  stock  sub- 
scribed for  is  admissible,  although 
the  fact  might  be  proved  by  the  pro- 
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showing  a  subscription,**  contracts,**  letters  to  or  from  the  cor- 
poration or  its  agents,*  writings  to  give  notice  to  the  corporation,* 
books   of  account,*   records   relating   to   insurance   and   insurance 


duction  of  the  books.  State  v.  Han- 
cock, 2  Pennew.  (Del.)  252,  45  Atl. 
851'. 

MA  paper  showing  subscription  to 
stock  held  competent  as  evidence  of  a 
subscription  by  a  defendant  as  against 
the  objection  that  the  books  of  sub- 
scription opened  by  the  commissioners 
named  in  the  charter,  were  the  best 
evidence.  Stuart  v.  Valley  B.  Co., 
32  Gratt.  (Va.)  146. 

Testimony  of  a  person  that  he  was 
appointed  commissioner  to  procure 
subscriptions  to  stock,  and  that  he 
did  not  procure  the  subscription  of 
defendant,  held  irrelevant  and  hear- 
say, and  also  objectionable  on  the 
ground  that  it  was  not  shown  that 
such  person  was  appointed  by  the 
plaintiff  corporation.  Stuart  v. '  Val- 
ley B.  Co.,  32  Gratt.  (Va.)  146. 

MKitza  V.  Oregon  Short  Line  B. 
Co.,  169  111.  App.  609. 

Contract  for  the  sale  of  a  stock 
subscription  in  writing.  Barbour  v. 
Cantrell,  193  Ala.  154,  69  So.  67. 

Subscriptions  to  a  college.  Beeler 
V.  Highland  University  Co.,  S  Kan. 
App.  89,  §4  Pac.  295. 

A  written  agreement  between  the 
defendant  and  a  bank  whereby  the 
bank  was  to  pay  rent  at  a  certain 
time  was  sufficient  to  prove  such  fact. 
D.  A.  Enslow  &  Son  v.  Ennis,  155 
Iowa  266,  135  N.  W.  1105. 

On  such  issue,  evidence  as  to 
whether  the  bank  entered  as  a  tenant 
under  a  compromise  agreement,  what 
was  said  at  the  time  and  what  was 
the  result  of  the  delay,  was  properly 
excluded.  D.  A.  Enslow  &  Son  v. 
Ennis,  166  Iowa  266,  135  N.  W.  1105. 
Many  other  illustrations  will  be  found 
in  general  treatises. 

1  Letters  written  by  a  claim  agent. 
Vaillaneourt    v.    Grand    Trunk    Bail- 


road  Co.,  82  Vt.  416,  74  Atl.  99. 

Suspension  of  work  performed  by  a 
corporation  and  length  of  time  of  such 
cessations  are  facts  resting  in  parol 
and  properly  provable  by  such  evi- 
dence, although  letters  might  show 
more  particularly  the  authority  of  an 
architect  to  order  suspensions.  Leiter 
V.  Dwyer  Plumbing  Co.,  66  Ore.  474, 
133  Pac.  1180. 

SBoyal  Lumber  Co.  v.  Elsberry,  185 
Ala.  462,  64  So.  71. 

8  Eaton  Chemical  Co.  v.  Doherty,  31 
N.  D.  175,  153  N.  W.  966. 

Showings  in  the  books  of  a  cotton 
0)1  mill  as  to  the  market  price  of  cot- 
ton seed.  Houston  &  T.  C.  B.  Co.  v. 
Washington,  60  Tex.  Civ.  App.  391, 127 
8.  W.  1126.  • 

Books  of  account  are  the  best  evi- 
dence as  to  whether  a  corporation  has 
earned  dividends.  Shelby  v.  New 
York  Steam  Co.,  121  N.  Y.  Supp.  619. 

Books  of  a  bank  are  better  and 
more  competent  evidence  to  show 
whether  money  received  was  not 
entered  as  a  time  deposit,  than  the 
testimony  of  the  president  of  such 
bank,  or  the  cashier.  Baldwin  State 
Bank  v.  National  Bank  of  Athens,  144 
Ga.  181,  86  S.  E.  538;  Boyd's  Ex'r  v. 
First  Nat.  Bank  of  Williamsburg, 
Kentucky,  32  Ky.  L.  Bep.  1323,  108  S. 
W.  360. 

In  an  action  against  a  bank  to  re- 
cover money  not  accounted  for,  where 
the  bank  pleaded  a  settlement,  pass 
books  turned  over  to  the  plaintiff 
were  admissible  as  a  part  of  that 
transaction,  but  possibly  such  books 
might  not  be  considered  to  establish 
the  debits  of  plaintiff's  account,  the 
best  evidence  being  the  checks  in  the 
plaintiff's  hands.  Richey  v.  Farmers' 
&  Merchants'  Sav.  Bank  of  Lone 
Tree  (Iowa),  121  N.  W.  2. 
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policies,*  shipping  records  and  invoices,*  way-bills  and  freight  papers,® 
dispatchers'  records  of  train  movements,''  other  records  relating  to 


Books,  sneh  as  the  company's  pay 
roll  or  ledger,  do  not  constitute  sach 
a  record  as  to  exclude  evidence  of 
facts  of  which  a  witness  has  indepen- 
dent knowledge,  such  aa  the  time 
when  an  employee  went  to  the  mine, 
and  such  testimony  is  not  analogous 
to  parol  evidence  of  what  the  books 
contain.  Stewart  v.  Sloss-Sheffield 
Steel  &  Iron  Co.,  liO  Ala.  544,  Ann. 
Gas.  1912  D  815,  54  So.  48. 

4Spences  v.  Travelers'  Ins.  Co.,  112 
Mo.  App.  86,  86  S.  W.  899. 

Entry  of  forfeitures  of  insurance 
policies  on  the  corporate  books.  Dial 
v.  Valley  Mut.  Life  Ass'n  of  Virginia, 
29  S.  G.  560,  8  S.  £.  27. 

5  Corona  Kid  Co.  v.  Lichtman,  84 
N.  J.  L.  363,  86  Atl.  371. 

Where  an  officer  had  no  perso'nal 
knowledge  of  shipments  of  goods,  his 
testimony  thereto  was  not  admissible 
on  the  theory  that  the  books  of  the 
company  were  mere  memoranda  to  re- 
fresh the  memory  of  the  witness,  the 
books  not  being  produced  in  court  and 
the  entries  therein  not  having  been 
made  by  the  officer  or  under  his  direc- 
tion. Eaton  Chemical  Go.  v.  Doherty, 
31  N.  D.  175,  153  N.  W.  966. 

Conclusions  of  an  officer  of  a  corpo- 
ration as  to  the  value  and  delivery  of 
goods,  based  upon  alleged  entries 
against  a  defendant  in  the  company's 
books,  are  incompetent  where  the 
books  are  not  produced  or  offered  in 
evidence  though  in  the  possession  of 
the  plaintiff.  Eaton  Chemical  Co.  v. 
Doherty,  31  N.  D.  175,  153  N.  W.  966. 

An  opinion  of  a  witness  as  to  the 
shortage  of  weight  of  coal  shipped  is 
properly  excluded  because  it  is  not 
the  best  evidence,  where  the  testimony 
shows  the  weighing  of  such  coal,  and 
there  is  no  attempt  to  account  for  the 
records  taken  of  such  weights.  Rich- 
ard Cocke  &  Co.  V.  Big  Muddy  Coal 


&  Iron  Co.,  —  Tex.  Civ.  App.  — ,  155 
S.  W.  1019. 

Evidence  of  a  plaintiff's  shipping 
clerk  that  he  shipped  goods  to  the  'de- 
fendant was  not  objectionable  on  the 
grounds  that  the  firm's  records  were 
the  best  evidence,  as  the  records  were 
not  shown  to  exist  and  in  any  event 
the  witness  might  testify  as  to  what  he 
personally  knew.  W.  D.  Schmidt  & 
Co.  V.  Lightner,  185  Mo.  App.  546, 172 
S.  W.  483. 

In  an  action  for  the  conversion  of 
grain  delivered  to  an  elevator  com- 
pany, the  plaintiff  was  not  restricted 
to  the  defendant's  books  in  proving 
delivery  of  the  grain,  hi^  own  testi- 
mony as  to  delivery  being  competent. 
Cochrane  v.  National  Elevator  Co.,  20 
N.  D.  169,  127  N.  W.  725. 

9  Original  way-bills  of  the  railroad 
were  the  best  evidence  of  the  tolls 
paid.  Louisville  Bridge  Co.  v.  Louis- 
ville &  N.  E.  Co.,  116  Ky.  258,  25  Ky. 
L.  Bep.  405,  75  S.  W.  285. 

Paper  or  receipt,  showing  delivery 
of  goods  to  a  railroad.  Evans  v.  St. 
Louis,  I.  M.  &  S.  B.  Co.,  149  Mo.  App. 
166,  129  S.  W.  1050.     . 

In  an  action  for  damages  by  a  ship- 
per, because  of  the  failure  to  furnish 
cars  to  transport  live  stock,  where  the 
shipper  has  made  a  written  order  for 
cars  in  the  book  required  by  law  to 
be  kept  for  such  purpose,  proof  as  to 
the  date  of  the  order  and  the  time 
when  the  cars  were  to  be  furnished 
should  be  confined  to  his  written  order. 
Anderson  v.  Chicago  Sd  N.  W.  B.  Co., 
88  Neb.  430,  129  N.  W.  1008. 

7  Testimony  of  a  train  dispatcher 
as  to  the  number  of  cars  at  certain 
points  at  a  certain  time,  as  s)^own  by 
his  records,  held  properly  excluded 
where  the  witness  could  not  give  the 
number  accurately  from  memory  but 
had  to  depend  on  the  record  which 
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cars,^  records  of  inspections  and  reports  of  like  nature,^  rules  for  em- 
ployees,*® the  rules  for  transportation  of  goods,**  and  the  estab- 
lished rates  for  public  service.*'  Land  ownership  by  the  corporation 
is  directly  provable  by  the  title  papers  and  records,*'  or  by  occupancy 


wa^  not  produced  thougli  easily  acees- 
Bible,  no  excuse  being  given  for  non- 
production.  Texas  &  P.  By.  Co.  v. 
Smith  &  White,  34  Tex.  Civ.  App.  571, 
79  8.  W.  614. 

8  Beport  cards  indicating  that  some 
cars  had  been  weighed  at  a  station. 
Joynes  v.  Pennsylvania  B.  Co.,  234  Pa.  • 
321,  83  AtL  318. 

In  an  action  for  death  under  the 
Federal  Employers'  Liability  Act,  a 
conductor  may  testify  as  te  the  train 
being  made  up  partly  of  foreign  cars, 
and  there  is  no  presumption  against 
the  plaintiff  for  not  producing  the  de- 
fendant's records  to  prove  such  fact. 
Devine  v.  Chicago,  B.  I.  &  P.  B.  Co., 
266  111.  248,  Ann.  Cas.  1916  B  481,  107 
N.  E.  595,  aff  'g  185  IlL  App.  488. 

That  such  records  are  also  admis- 
sible to  show  interstate  transportation, 
see  Trowbridge  v.  Kansas  City  &  W. 
B.  By.,  192  Mo.  App.  52,  179  .3.  W. 
777. 

9Beports   as   to   a  plant  being  in 
operation.     Home  Ins.   Co.  v.  North  * 
Little  Bock  lee  &  Electric  Co.,  86  Ark. 
538,  23  L.  B.  A.  (N.  S.)  1201,  111  S. 
W.  994. 

Beport  of  accident  to  the  company 
is  the  best  evidence  of  its  contents. 
Savannah  Elec.  Co.  v.  Crawford,  130 
Ga.  421,  60  S.  E.  1056. 

Accumulation  of  gas  in  a  mine  as 
shown  by  a  book  kept  for  that  purpose. 
Conover  v.  Harrisburg  &  S.  Coal  Co., 
161  ni.  App.  74. 

Becord  of  inspections  of  engines. 
Cleveland,  C,  0.  &  St  L.  B.  Co.  v. 
Brown,  63  HI.  App.  227;  St.  Louis 
Southwestern  B.  Co.  v.  Miller,  27  Tex.  ' 
Civ.  App.  344,  66  S.  W.  139.  Civil 
Code  1913,  13768,  requiring  Beetion 
foremen  to  keep  a  record  of  live 
stock  killed  by  trains  does  not  make 


such  record  evidence  in  judicial 
proceedings,  and  the  best  or  primary 
evidence  of  the  fact  would  be  the  tes- 
timony of  witnesses  who  saw  the  kill- 
ing, etc.  Atchison,  T.  &  S.  F.  B.  Co.  v. 
Carrow,  18  Ariz.  92,  156  Pac.  965. 

10  Alabama.  Georgia  Pac.  By.  Co. 
V.  Propst,  90  Ala.  1,  7  So.  635. 

Illinois.  'Bennett  v.  Chicago  City  B. 
Co.,  243  111.  420,  90  N.  E.  735  j  St. 
Louis,  A.  &  T.  H.  B.  Co.  v.  Bauer,  156 
DL  106,  40  N.  E.  448. 

Kentucky.  Louisville  &  N.  B.  Co.  v. 
Pearcy,  140  Ky.  677,  131  S.  W.  1036, 
—  Ky.  L.  Bep.  — ,  121  S.  W.  1037. 

Mwyland.  Maryland,  D.  &  Y.  B.  Co. 
v.  Brown,  109  Md.  304,  71  Atl.  1005. 

^<ftfc<gMi.  Barschow  v.  Lake  Shore 
&  M.  S.  B.  Co.,  147  Mich.  226,  110  N. 
W.  1057, 13  Det.  L.  N.  1060. 

Kew  Yofk.  Devoe  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  174  N.  Y.  1, 
66  N.  E.  568;  Goodman  v.  New  York 
Bya  Co.,  88  Mi«c.  95,  150  N.  Y.  Supp. 
702. 

Testimony  of  a  train  master  as  to 
the  precautions  the  plaintiff  should 
have  taken  was  properly  excluded. 
Missouri,  K.  &  T.  B.  Co.  of  Texas  v. 
Pawkett,  28  Tex.  Civ.  App.  583,  68 
S.  W.  323. 

11  Orders  as  to  baggage,  if  contained 
in  a  book  of  regulations  of  a  railroad 
company,  are  the  best  evidence  of  such 
rules.  McCoy  v.  Atlantic  Coast  Line 
B.  Co.,  84  S.  C.  62,  65  S.  E.  939. 

18  Bates  established  by  the  inter- 
state commerce  commission.  Chicago, 
B.  I.  &  P.  B.  Co.  V.  Champlin  Lumber 
Co.,  47  Okla.  430,  149  Pac.  119. 

18  Opinion  should  not  have  been  ad- 
mitted. Lawson  v.  Port  Arthur  Canal 
&  Dock  Co.,  —  Tex.  Civ.  App.  — ,  185 
S.  W.  600. 
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except  as  against  a  claimant  by  title  paramount.**  It  will  be  under- 
stood that  the  foregoing  are  but  a  few  of  the  cases  illustrating  the 
application  of  the  b^t  and  secondary  rule.  They  suffice  to  explain  the 
rule  as  so  applied,  and  more  exhaustive  collections  of  precedents  must 
be  sought  in  treatises  on  evidence. 

§3099.  — Laying  foundation;  secondary  evidence;  copies.  Al- 
though there  inay  be  better  evidence  of  the  fact  to  be  proved  resting 
in  the  corporate  records  and  writings,  yet  on  a  showing  of  notice  by 
the  other  party  to  produce  the  best  evidence,  it  being  in  corj)orate 
custody,  and  a  refusal,**  or  on  a  showing  by  either  party  that  it  is 
lost  or  destroyed  and  i\ot  producible  *®  after  a  search  in  the  probable 
keeping  place,*'  secondary  evidence  will  be  receivable  to  prove  the 
contents  of  such  writing ;  and  without  the  required  showing  it  cannot 
be  received.*'    Objection  to  secondary  evidence  must  be  made  season- 


14  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Wilson,  48  Ind.  App.  444,  91  N.  E. 
725.  And  see  Goltrain  v.  Dennis  Sim- 
mons Lumber  Co.,  165  N.  C.  42,  80  S. 
E.  895,  wliere  the  area  covered  by  a 
deed  required  proof  by  it. 

W^fissouri,  K.  &  T.  By.  Co.  v. 
Elliott,  102  Fed.  96;  IndianapoUs  ft  C. 
E.  Co.  V.  Jewett,  16  Ind.  273;  Thayer 
V.  Middlesex  Mut.  Fire  Ins.  Co.,  10 
Pick.  (Mass.)  326;  Bank  of  Utica  v. 
Hillard,  5  Cow.  (N.  Y.)  153. 

Secondary  evidence  of  the  contents' 
of  a  minute  book  is  not  to  be  received 
unless  the  trial  judge  is  satisfied  that 
notice  to  produce  has  been  given  and 
that  production  is  refused  in  answer 
to  that  notice.  Tobin  v.  Bearing  Creek 
&  C.  B.  Co.,  86  Fed.  1020. 

16Blanton  v.  Kentucky  Distilleries 
&  Warehouse  Co.,  120  Fe€.  318,  aff' d 
149  Fed.  31. 

Where  slips  of  paper  containing  a 
record  of  the  names  of  laborers,  hours 
of  work  performed,  and  wages  earned 
and  paid  were  lost,  and  a  clerk  tes- 
tified that  he  had  correctlv  recorded 
the  facts  contained  in  3uch  slips,  in 
the  regular  course  of  business,  the 
record  was  admissible  on  the  same 
principles  that  books  of  account  are 
admissible.    Pacific  Telephone  &  Tele- 


graph Co.  V.  Huetter,  68  Wash.  442, 123 
Pac.  607. 

If  a  witness  hajB  actual  knowledge 
that  a  company  owns  stock  of  another 
corporation,  he  may  so  testify,  espe- 
cially where  it  is  not  shown  that  a 
stock  book  is  in  existence,  or  was  re- 
quired by  statute,  aud  where  it  also 
appears  that  a  person  having  posses- 
sion of  the  records  is  beyond  the  juris- 
diction  of  the  court.  First  State  Bank 
&  'trust  Co.  of  Hereford  v.  Southwest- 
em  Engineering  Construction  Co.,  — 
Tex.  Civ.  App.  — ,  153  S.  W.  680. 

Testimony  of  a  witness  that  he  was 
the  president  and  that  another  person 
was  the  secretary  was  proper.  Knee- 
land  Inv.  Co.  v.  Berendes,  81  Wash. 
372,  142  Pac.  869. 

17  In  an  action  where  a  religious 
corporation  claims  title  to  land,  proof 
should  be  obtained  directly  from  the 
corporate  office,  in  which  the  corporate 
deeds  and  records  are  kept.  Probst 
v.  Trustees,  etc.,  of  Presbyterian 
Church,  3  N.  M.  (Gild.)  373,  5  Pac. 
702. 

IS  Aetna  Tns.  Co.  of  Hartford,  Con- 
necticut V.  Bank  of  Bmnson,  194  Fed. 
385;  Caudell  v.  Athens  Sav.  Bank,  140 
Ga.  713,  79  S.  E.  776;  Soldiers'  Or- 
phans' Home  V.  Shaffer,  63  HI.  243; 
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ably  **  and  the  objection  should  point  out  that  there  is  better  evidence 
in  the  books  and  records  of  the  corporation.*^  The  party  offering 
the  secondary  evidence  must  prove  the  fouiMiation  when  objection  is 
made,**  and  the  showing  must  be  sufScient  to  satisfy  the  court.**  The 
secondary  evidence  of  a  writing  preferably  should  be  by  copy  if  av^ul- 
able,  rather  than  oral,**  but  any  competent  evidence  may  be  received.** 


Swisher  v.  Fidelity  &  Deposit  Go.  of 
Maryland,  164  111.  App.  243. 

Since  Civ.  Code  1913,  113768,  re- 
quires section  foremen  to  keep  a  record 
of  live  stock  killed  by  trains,  the 
record  itself  should  be  produced  or  its 
loss  or  destruction  accounted  for  be- 
f.ore  parol  evidence  of  the  contents  is 
permitted.  Atchison,  T.  ft  S.  F.  B. 
Co.  V.  Carrow,  18  Ariz.  92,  156  Pac. 
965. 

Oral  evidence  of  the  contents  of  a 
paper  accessible  to  both  parties  is 
properly  excluded.  Wilson  v.  Savan- 
nah Baseball  Ass'n,  139  0a.  170,  76 

s7.  J!i.  99o. 

The  fact  that  an  original  bill  of 
lading  is  in  possession  of  a  defendant 
does  not  warrant  secondary  evidence 
of  an  indorsement  thereon  without 
laying  foundation  for  such  evidence. 
Columbus  &  W.  B.  Co.  v.  Tillman,  79 
Ga.  607,  5  S.  E.  135. 

Semble,  secondary  evidence  of  con- 
tents of  minute  book  is  proper  where 
witness  having  custody  has  been  sub- 
poenaed to  produce  writing  and  has 
failed  to  do  so.  Tobin  v.  Soaring 
Creek  &  C.  B.  Co.,  86  Fed.  1020. 

19  Introducing  a  corporate  license 
as  original  without  objection  precludes 
later  objection  that  the  evidence  was 
secondary.  Stone  v.  Great  Western  Oil 
Co.,  41  ni.  85. 

90  Objection  should  show  that  the 
resolution  had  been  reduced  to  writing 
and  a  record  made  of  it.  Flakne  v. 
Minnesota  Farmers'  Mut.  Ins.  Co.,  105 
Minn.  479,  117  N.  W.  785. 

A  party  must  place  his  objection 
specifically  on  such  ground.  St.  Louis, 
A.  &  T.  H.  B.  Co.  V.  Bauer,  156  HI. 
106,  40  N.  E.  448. 
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91  The  plaintiff  was  bound  to  prove 
the  nonexistence  of  a  rate  book  be- 
fore oral  testimony  of  the  amount 
of  indemnity  orally  agreed  by^  the  offi- 
cers to  be  paid  was  admissible.  Na- 
tional Benev.  Society  v.  Oldham,  70 
Kan.  79,  78  Pac.  163. 

99  The  question  of  the  loss  of  a  sub- 
scription book  must  be  ascertained 
and  decided  by  the  court.  Graff  v. 
Pittsburgh  &  S.  B.  Co.,  31  Pa.  St.  489. 

Evidence  of  los^  held  enough  to  sup- 
port secondary  evidence  of  minutes. 
Partridge  v.  Badger,  .25  Barb.  (N.  Y.) 
146. 

A  statement  of  an  officer  that  a  sub- 
scription was  lost  was  prima  facie 
sufficient  to  permit  oral  proof  of  its 
contents.  Indianapolis  &  C.  B.  Co.  v. 
Jewett,  16  Ind.  273. 

So  when  a  secretary  swears  that  he 
had  control  of  the  books  and  papers 
of  a  company,  that  he  has  made  dili- 
gent search  and  inquiry  for  a  subscrip- 
tion book  and  cannot  find  it.  Graff  v. 
Pittsburgh  &  S.  B.  Co.,  31  Pa.  St.  489. 

So  where  a  witness  testifies  that 
original  itemized  statements  are  lost 
or  destroyed.  Corona  Kid  Co.  v.  Licht- 
man,  84  N.  J.  L.  363,  86  Atl.  371. 

93  Supreme  Lodge  Knights  of  Py- 
thias V.  Bobbins,  70  Ark.  364,  67  S. 
W.  758. 

Secondary  evidence  by  eopy,  or  by 
a  recital  of  its  contents  in  some  au- 
thentic document,  or  by  the  recollee- 
tion  of  a  witness,  is  admissible.  Cred- 
itors' Union  v.  Lundy,  16  Cal.  App. 
567,  117  Pac.  624. 

94  Graham  v.  Coos  Bay,  B.  &  E.  B. 
&'  Nav.  Co.,  71  Ore.  393, 139  Pac  337. 
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A  copy  which  is  incomplete  in  a  particular  may  be  supplemented  by 
other  proof,  as  where  a  copy  of  a  mortgage  record  lacking  the  cor- 
porate seal  was  supplemented  by  proof  of  a  ratifying  resolution  under 
such  seal.*^  •If  the  secondary  evidence  is  a  copy,  it  must  be  sufficiently 
proven  to  be  a  correct  unofficial  copy,**  such  as  a  printed  copy  of 
by-laws  proved  to  be  correct,*'  or  be  under  an  official  certificate  serving 
to  authenticate  it  as  an  <^cial  copy  according  to  the  statutory  require- 
ments.** 


§3100.  Parol  evidence  rule.  By  the  expression  ^' parol  evidence 
rule"  is  meant  that  by  which  extraneous  evidence  tending  to  vary  or 
contradict  a  writing  in  evidence  is  excluded.  The  rule  that  parol  or 
oral  evidence  may  be  received  secondarily  when  better  evidence  of 
the  same  facts  is  not  to  be  had  is  a  distinct  one,  or  at  least  will  be  so 
regarded  here  without  attempting  any  consideration  of  their  juristic 


tt  Purser  v.  Eagle  Lake  Land  ft  Ir- 
rigation Co.,  Ill  GaL  139,  43  Pac.  523. 
.  MAn  examined  eopy  of  books,  nn- 
eorroborated  by  any  other  evidence 
whatever,  is  not  admissible.  Bidgway 
V.  Farmers'  Bank,  12  Serg.  &  B.  (Pa.) 
256,  258,  14  Am.  Dec.  68  L 

Where  a  witness  testifies  that  cer- 
tain papers  are  true  copies  of  lost 
original  statements,  and  that  #uch  cop- 
ies were  made  by  him,  they  are  admis- 
sible. Corona  Kid  Co.  v.  Lichtman, 
84  N.  J.  L.  863,  86  Atl.  371. 

Sworn  copy  of  charter  by  witness 
who  had  compared  it  is  admissible 
though  not  certified  so  as  to  be  ad- 
missible as  an  official  copy.  Society 
for  Propagating  the  Gospel  v.  Young, 
2  N.  H.  310. 

Where  loss  of  original  articles  was 
proved,  a  certified  copy  of  the  record 
of  the  copy  filed  with  the  recorder 
was  admissible  on  proof  that  the  rec- 
ord was  a  tme  copy  of  the  copy. 
Washer  v.  AUensville,  C.  S.  &  Y.  Turn- 
pike Co.,  81  Ind.  78;  Walker  v. 
Shelbyville  &  B.  Turnpike  Co.,  80  Ind. 
452. 

S7If  the  books  of  a  fraternal  bene- 
ficiary association  cannot  for  good  rea- 
son, or  conveniently,  be  produced,  a 
printed  copy  duly  authenticated  by 


one  who  has  compared  it  with  the 
original  may  be  received.  Knights  & 
Ladies  of  America  v.  Weber,  101  111. 
App.  488;  Yonda  v.  Boyal  Neighbors 
of  America,  96  NA.  730,  148  N.  W. 
026. 

M Whether  a  "deputy  secretary  of 
state"  could  authenticate  a  certified 
copy  of  the  charter,  questioned,  but 
not  decided.  Mobile  &  O.  B.  Co.  v. 
Postal  Tel.  Cable  Co.,  120  Ala.  21,  24 
So.  408. 

In  a  certified  copy  by  the  secretary 
of  state  the  corporate  seal  may  be 
indicated  by  the  word  ''seal";  it  is 
not  necessary  to  make  a  facsimile. 
Anthony  v.  International  Bank,  93  HI. 
225. 

Under  the  full  faith  and  credit 
clause,  a  foreign  charter  when  au- 
thenticated according  to  act  of  con- 
gress must  be  admitted  but  it  may  be 
admitted  if  authenticated  in  some 
other  manner  which  satisfies  the  laws 
of  the  forum.  Taylor  v.  Bank  of  Dli- 
nois,  7  T.  B.  Mon.  (Ky.)  576,  584.  . 

The  authenticating  officer  need  not 
certify  his  want  of  a  seal  if  he  has 
none  in  making  an  authentication 
under  the  act  of  congress.  Water ville 
Mfg.  Co.  V.  Brown,  9  How.  Pr.  (^.  Y.) 
27. 
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natures.**  Parol  evidence  will  not  be  received  to  show  any  different 
corporate  nature  or  object  than  that  shown  by  the  charter  or  organic 
articles.**  The  rule  as  applied  to  matters  ordinarily  of  corporate 
record  is  like  that  applying  to  other  private  writings.'*  Parol  is  re- 
ceivable to  explain  them  in  so  far  as  they  may  be  ambiguous  or  not  self 
explanatory,**  or  to  supplement  or  complete  them.**  There  must  be 
a  shoeing  of  omission  or  error  to  admit  such  evidence  of  a  resolution 
not  appearing  in  the  minutes.**  In  order  to  show  that  a  resolution 
was  fraudulent  or  unlawful,**  or  untrue  or  incorrect  in  fact,**  resort 


99  See  §  3099,  supra,  as  to  secondary 
evidence. 

30  Kalamazoo  ▼.  lEalamazoo  Heat, 
Light  &  Power  Co.,  124  Mich.  74,  82 
N.  W.  811,  7  Det.  L.  N.  115;  Gitz- 
hoifen  y.  Sifters  of  Holy  Cross  Hos- 
pital A^s'n,  32  Utah  46,  8  L.  B.  A. 
(N.  8.)  1161,  88  Pac.  691.  They  are 
the  best  and  only  evidence  of  it. 
i  3096,  supra. 

91  The  general  rule  that  acts  of  a 
corporation  may  be  shown  like  acts  of 
an  individual  is  applied  where  there 
is  no  record  made  where  such  record 
shows  incompleteness  on  its  face,  or 
where  there  is  fraud,  oversight,  omis- 
sion or  mistake  shown.  B.  T.  Davis 
Mill  Co.  V.  Bennett,  39  Mo.  App.  460. 

{S  Minutes  may  be  orally  explained 
but  not  varied.  Indian  Befining  Co.  v. 
Buhrman,  220  Fed.  426;  Saulsbury  v. 
American  Vulcanized  Fibre  Co.,  5 
Boyce  (Del.)  182,  91  Atl.  536;  Gould 
V.  Norfolk  Lead  Co.,  9  Cush.  (Mass.) 
338,  57  Am.  Dec.  50. 

Where  there  is  no  imperfection  or 
ambiguity  in  the  language  of  a  vote, 
parol  evidence  is  inadmissible.  Peter- 
borough B.  Co.  V.  Wood,  61  N.  H.  418. 

Oral  testimony  as  to  the  purpose  of 
a  resolution  held  incompetent.  Dusen- 
berry  v.  Sagamore  Development  Co., 
164  N.  Y.  App.  Div.  573,  150  N.  Y. 
8upp.  229. 

Besort  may  be  had  to  the  circum- 
sfancea  under  which  it  was  passed,  the 
situation  of  the  company,  the  object 
of  the  resolution  and  the  meeting  at 


which  it  was  passed,  and  the  conduct 
of  the  corporate  authorities  in  respect 
to  the  resolution.  Chesapeake  &  O.  By. 
Co.  V.  Deepwater  By.  Co.,  67  W.  Va. 
641,  50  8.  E.  890. 

SSBose  V.  Independent  Chevra  Ka- 
disho,  215  Pa.  69,  64  Atl.  401. 

Where  the  minutes  are  >  silent  as  to 
a  transaction  claimed  to  have  occurred 
oral  evidence  is  admissible.  Ehrlich 
V.  Chevra  Agudas  Achin  Aushi  Wizna, 
86  N.  Y.  Supp.  820. 

Where  minutes  introduced  to  show 
election  of  secretary  did  not  show  any 
formal  ballot  it  may  <be  proved.  State 
V.  Ouertin,  106  Minn.  248,  130  Am.  8t. 
Bep.  610,  119  N.  W.  43.    . 

It  is  competent  to  prove  an  unre- 
corded resolution  by  the  persons  who 
attended  the  meeting  when  it  was 
passed.  Hendrie  &  Bolthoff  Mfg.  Co. 
V.  Collins,  29  Colo.  102,  67  Pac.  164. 

Admissible  in  applying  descriptive 
terms.  Chesapeake  &  O.  By.  Co.  v. 
Deepwater  By.  Co.,  57  W.  Va.  641,  50 
8.  E.  890. 

S4  Ehrlich  v.  Chevra  Agudas  Achin 
Aushi  Wizna,  86  N.  Y.  Supp.  820. 

96  Evidence  of  what  took  place 
when  resolutions  were  adopted  held 
proper.  Bedford  B.  Co.  v.  Bowser,  48 
Pa.  St.  29. 

'  ASCWlfomla.  Gilson  Quartz  Min. 
Co.  V.  Gilson,  51  Cal.  341. 

Idaho.  Just  V.  Idaho  Canal  &  Im- 
provement Co.,  16  Idaho  639,  133  Am. 
St.  Bep.  140,  102  Pac.  881. 

Blinois.    Forest  Glen  Brick  &  Tile 
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may  be  had  to  extraneous  evidence.*"'  Unless  others'  have  a<;ted  on  the 
streng^  of  them,**  or  the  record  is  conclusive  because  required  by 
statute  or  by-law,  the  corporation  is  not  concluded  to  deny  their 
truth.**  A  resolution  of  which  the  other  party  keeps  the  evidence  in 
his  custody  may  be  impeached  by  oral  evidence  that  it  was  later  re- 
scinded.** 

Contracts  of  the  corporation  with  its  members*^  or  others.**  are 
subject  to  the  usual  rules,  as  illustrated  in  the  cases  cited,  and  the  seal 
may  be  shown  not  to  have  been  afSxed  as  it  appears;  **  but  there  is  a 
distinction  between  a  resolution  and  a  contract,  in  that  the  resoluticn 
may  be  varied  by  parol  by  the  party  not  bound  by  it.**  The  rule  against 


Co.  y.  Gade,  55  lU.  App.  181,  appeal 
dismissed  158  lU.  39,  42  N.  £.  65,  aif  'd 
165  111.  367,  46  N.  E.  286. 

MiimeBOta.  Northland  Produce  Co. 
V.  Stephens,  116  Minn.  23,  133  N.  W. 
03. 

Tanmnaae.  Page  v.  Knights  &  La- 
dies of  America  (Tenn.  Ch.  App.),  61 
S.  W.  1068. 

87  To  impeach  a  record  of  a  transac- 
tion, other  genuine  record  books  of 
that  time  not  containing  any  such 
record  may  be  received.  Goodwin  v. 
United  States  Annuity  &  Life  Ins.  Co., 
£4  Conn.  591. 

38  Where  strangers  or  innocent  third 
parties  have  acted  on  the  faith  and 
belief  in  the  statements  contained  in 
the  records  and  minutes  of  a  corpora- 
tion, the  corporation  itself  is  generally 
estopped  to  question  the  correctness 
of  such  record.  Barrell  v.  Lake  View 
Land  Co.,  122  Cal.  129,  54  Pac.  594; 
Just  V.  Idaho  Canal  &  Improvement 
Co.,  16  Idaho  639,  133  Am.  St.  Bep. 
140,  102  Pac.  381.. 

89  A  recital  of  adjournment  to  one 
day  may  be  contradicted  by  showing 
that  in  fact  it  was  to  another  day. 
Goodwin  y.  United  States  Annuity  & 
Life  Ins.  Co.,  24  Conn.  591.  • 

40  Goodwin  y.  United  States  An- 
nuity A  Life  Ins.  Co.,  24  Conn.  591. 

41  Contract  to  advance  money  as 
capital.  Snyder  v.  Lindsey,  157  N.  Y. 
616,  52  N.  E.  592. 


Stock  subscriptions.  Briggs  v.  Bey- 
nolds,  176  111.  App.  420. 

Statutory  stock  book  cannot  be  va- 
ried as  to  amount  subscribed.  State 
V.  Hancock,  2  Pennew.  (Del.)  252,  45 
Atl.  851. 

Verbal  agreement  that  the  stock- 
holders should  not  become  liable  for 
the  corporate  debts  was  inadmussible. 
Oswald  V.  Minneapolis  Times  Co.,  65 
Minn.  249,  68  N.  W.  15. 

That  a  subscription  was  not  bona 
fide  and  absolute  cannot  be  shown  by 
parol.  .Newmann  v.  Sexton,  156  HI. 
App.  517. 

4S  Contract  for  sale  of  patent  rights. 
Bochester  Folding  Box  Co.  v.  Browne, 
55  N.  Y.  App.  Div.  444,  66  N.  Y.  Supp. 
867,  appeal  dismissed  166  N.  Y.  6B5, 
60  N.  E.  1120. 

Bailroad  ticket  as  part  of  contract. 
Leyser  v.  Chicago,  B.  &  Q.  B.  Co.,  138 
Mo.   App.   34,  119   S.  W.   1068. 

Contract  of  sale  of  coal  or  a  del  cre- 
dere agency  contract.  Carterville  Coal 
Co.  v.  Covey-Durham  Coal  Co.,  186  HI. 
App.  163. 

48  Evidence  held  conclusive  that  the 
corporate  seal  was  not  lawfully  affixed 
where  nnimpeached  witnesses  testified 
it  was  not  put  on  at  the  time  of  sign- 
ing and  the  custodian  was  not  then 
present  and  did  not  afterwards  affix  it. 
Koehler  v.  Black  Biver  Falls  Iron  Co., 
2  Black  (U.  S.)  715,  17  L.  Ed.  339. 

44  A  resolution  employing  a  superin- 
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collateral  attack  on  corporate  existence  or  on  title  to  office  by  parol 
evidence  contradictory  of  the  records  is  really  a  question  of  the  right 
to  make  such  an  attack,  and  other  portions  of  this  work  are  devoted 
to  such  matters.**  Oral  evidence  may  be  relevant  in  proof  of  any  fact 
and  admissible  unless  excluded  iby  terms  of  an  unambiguous  writing 
or  by  the  best  evidence  rule,  and  illustrations  of  the  purposes  for 
Mrhich  it  may  be  received  in  corporation  actions  will  be  collected  in  an 
ensuing  section.** 

§3101.  Books  and  records  as  documentary  evidence.  That  the 
charter,  articles,  books,  records,  writings  and  other  papers  of  the  corpo- 
ration  are  documentary  evidence  of  the  things  they  were  constituted  to 
memorialize  is  not  debatable.  The  first  mentioned  ones  are  the  evi- 
dence of  the  corporate  formation  and  existence  as  has  been  seen  *''  and 
also  of  their  powers.**  The  minute  or  record  books  are  the  evidence 
of  the  corporate  acts,  resolves  and  by-laws  of  tiie  corporation  **  and 
of  the  election  of  officers.**  The  subscriptions  are  provable  by  the 
corporate  records  **  and  also  the  calls  for  payment  on  them.**  The' 
stock  book  or  ledger  and  the  certificates  of  stock  are  evidence  of  stock- 
lioldings.**   Written  or  printed  books  of  by-laws  are  documents  subject 


'tendent  is  not  prima  facie  a  contract, 
and  the  rule  preventing  oral  evidence 
does  not  apply.  Kalamazoo  Novelty 
2ltg,  Works  v.  Macalister,  40  Mich. 
£4. 

The  general  rule  is  that  corporate 
records  are  not  binding  on  the  other 
party  to  a  contract  evinced  thereby. 
I  3101,  infra.  - 

M  See  Chapters  10,  11,  14,  supra,  as 
to  corporate  existence,  and  Chap.  42, 
supra,  as  to  corporate  offices. 

46 II  3105,  3106,  infra. 

47 1 431  et  seq.,  3upra,  and  |  3096, 
supra,  and  see  also  Peake  v.  Wabash 
B.  Co.,  18  HI.  88;  Buncombe  Turnpike 
Co.  V.  McCarson,  18  N.  C.  306. 

4t  I  811,  supra. 

40 1  488,  supra,  and  chapter  on  Cor- 
porate Books  and  Records,  supra. 

A  minute  book  properly  proved  is 
evidence  of  its  contents.  Shelby  v. 
New  York  Steam  Co.,  121  N.  Y.  Supp. 

Admissibility  of  by-laws  ajs  tending 


to  prove  issues,  see  also  |  3094,  supra. 

SO  In  an  action  on  a  subscription 
the  books  and  records  are  admissible 
to  show  organization  and  election  of 
director3.  Washer  v.  AUensville,  C.  S. 
&  V.  Turnpike  Co.,  81  Ind.  78. 

51 1569,  supra. 

U  I  682,  supra.  See  also  Hamilton 
&  D.  Plank  Boad  Co.  v.  Bice,  7  Barb. 
(N.  Y.)   157. 

53  In  re  Election  of  Directors  of  St. 
Lawrence  Steamboat  Co.,  44  N.  J.  L. 
529. 

Stock  ledger  is  admissible  againjst 
the  stockholder.  Macon  &  A.  B.  Co. 
V.  Vason,  57  Ga.  314. 

A  stock  certificate  book  cannot  be 
regarded  as  a  stock  transfer  book,  such 
as  IB  required  to  be  kept  by  certain 
corporations  and  which  is  made  com* 
petent  evidence  against  stockholders 
(L.  1875,  p.  759,  c.  611,  |17). 
Geneva  Mineral  Spring  Co.  v.  Steele, 
111  N.  Y.  App.  Div.  706,  97  N.  Y. 
Supp.  996. 


V  Priv.  Corp. 
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to  the  ordinary  rules.**  Contracts  and  conveyances  to  which  the  cor- 
poration is  a  party  are  the  evidence  of  the  terms  thereof,  for  example, 
a  mortgage  made  by  it,^  this,  however,  is  an  instance  of  an  ordi- 
nary private  writing  constituting  a  document  and  invokes  no  rule 
which  is  peculiar  even  in  form  to  corporations.**  All  of  these  are 
primary  evidence  by  which  to  prove  these  matters '"^  though  by  no 
means  the  only  proof  which  primarily  may  be  adduced  for  that  pur- 
pose, since  inherently  and  also  by  statute  other  means  of  proof  may 
exist  of  the  same  matters.*®  Neither  are  they  evidence  as  to  all  per- 
sons, for  some  are  not  bound  by  them.^  One  corporation  uaing  the 
property  >( railroad  tracks)  of  another  may  by  that  privity  be  bound 
by  the  former's  records  as  evidence.*®  In  order  to  be  admitted  as 
such  the  corporate  documents  must  be  proved  to  he  authentic  **  unless 
produced  and  offered  on  the  demand  of  the  adverse  party ;  ••  or  if 
proved  secondarily  by  copy  it  must  be  proved  correct,**  and  like 
other  documents  they  may  be  explained  or  supplemented  by  extraneous 
proofs.**  The  record  will  be  excluded  if  not  the  true  and  authentic 
document  of  the  corporation.** 

But  the  books  and  records  of  a  eorporation  are  xmlike  contracts  and 
other  bipartite  writings  in  that  they  were  and  are  not  constituted  to 
memorialize  a  transaction  between  the  two  signatories  or  consenting 
persons ;  but  in  some  matters  are  memorials  as  to  all  persons,  in  others 
as  to  the  corporation  and  the  members,  and  in  others  as  to  the 
corporation  alone  and  not  to  the  particular  member.  And  a  dis- 
tinct'class  is  that  where  the  record  was  not  one  required  to  be  made 
by  statute  or  by  internal  regulations  of  the  corporation,  and  which 


8ee  chapter  on  Corporate  Books  and 
Becords,  supra;  chapter  on  Stock  and 
Stockholders,  infra. 

M  Knights  &  Ladies  of  America  v. 
Weber,  101  111  App.  488. 

65  §  1382,  supra. 

56  A  memorandum  and  writing  made 
by  an  agent  of  the  parties  and  at  their 
request  is  evidence  for  or  against 
them,  and  for  and  against  all  persons 
claiming  under  them.  New  England 
Mfg.  Co.  V.  Vandyke,  9  N.  J.  Eq.  498. 

57  8  §  3095-3099,  supra. 

58  §§3105,  3106,  infra. 

59  See  this  section,  infra. 

00  A  railroad  company  operating  its 
trains  upon  the  tracks  of  another  com- 
pany becomes  subject  to  the  rules  and 


regulations  governing  the  operation  of 
trains  of  the  latter  company,  and 
train  records  made  in  the  ordinary 
course  of  business  which  are  competent 
evidence  against  the  latter  are  com- 
petent against  the  former.  Pridmore 
V.  Chicago,  B.  I.  &  P.  B.  Co.,  192  111. 
App.  446. 

61  §  3103,  infra. 

68  If  called  for  and  produced  but 
not  inspected,  the  books  should  be  ad- 
mitted only  when  otherwise  admissible 
and  competent.  Penobscot  Boom  Cor^ 
potation  v.  Lamson,  16  Me.  224,  33  Am. 
Dec.  656. 

68  §  3099,  supra. 

64  8  3100,  supra. 

65  §3103,  infra. 
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therefore  is  a  voluntary  writing.  Neither  is  it  at  all  proper  to  regard 
corporate  records  as  admissible  on  i;he  grounds  that  admit  public 
official  records  as  against  all  persons ;  for  they  have  no  official  quality 
except  in  those  relatively  few  instances  where  the  statute  requires  the 
keeping  of  certain  records  and  thereby  makes  them  evidence  as  records 
kept  by  command  of  the  law.**  The  general  rule  is  that  records  are 
documentary  evidence  against  third  persons  only  to  show  the  pro- 
ceedings had  by  it  and  its  organization  and  existence,*''  but  they  may 
be  evidence  against  others  when  kept  in  accordance  with  requirement 
of  a  statute  •*  and  testimony  of  a  witness  that  they  are  correct  may 
make  them  admissible  like  other  writings.*^  When  made  in  such  man- 
ner and  at  such  time  as  to  be  within  the  res  gestae  rule,  and  when 
properly  verified  by  oath,  its  book  entries  are  admissible  in  its  favor.''* 
If  the  entry  is  narrative  (tf  a  past  transaction  or  fact,  and  self-serving, 
it  cannot  be  admitted  in  proof  thereof.*'^    Entries  are  evidence  against 


66  In  Jones  on  Evidence,  §  516  (528) 
this  distinetion  is  pointed  out  with  a 
caution  and  with  the  words:  "The 
records  of  private  corporations  cannot 
be  deemed  public  records;  and  there- 
fore quite  different  rules  govern  their 
reception  as  evidence. '^ 

67  Goosaw  Min.  Go.  v.  Carolina  Min. 
Co.,  75  Fed.  860,  appeal  dismissed  82 
Fed.  1000  (mem.  dec);  Jones  v.  Flor- 
ence Wesleyan  University,  46  Ala. 
626;  Mayor  &  Aldermen  of  Tuscaloosa 
v.  Wright,  2  Port.  (Ala.)  230;  C^rey 
V.  Philadelphia  &  C.  Petroleum  Co., 
33  Cal.  694. 

Books  and  minutes  are  evidence  of 
the  proceedings  of  the  corporation  as 
against  third  persons.  North  Biver 
Meadow  Co.  v.  Christ  Church  at 
Shrewsbury,  22  N.  J.  L.  424,  63  Am. 
Dec.  258;  New  England  Mfg.  Co.  v. 
Vandyke,  9  N.  J.  Eq.  498. 

At  most  they  are  only  prima  facie 
against  third  persons.  Northland  Pro- 
duce Co.  V.  Stephens,  16  Minn.  23,  133 
N.  W.  93.  See  (431,  supra,  as  to  prov- 
ing existence  by  records. 

Not  to  prove  contracts  made  as 
against  them.  Oregon  ft  C.  B.  Co.  v. 
Grubissioh,  206  Fed.  577. 

Books  kept  by  a  corporation  solely 
for  its  own  purposes  and  the  adminis- 


tration of  its  internal  affairs  cannot 
be  competent  to  prove  isolated  facts 
between  a  corporation  and  a  stranger. 
Eureka  HiU  Min.  Co.  v.  Bullion  Beck 
&  Champion  Min.  Co.,  32  Utah  236, 125 
Am.  St.  Bep.  835,  90  Pac.  157.  And 
see  other  cases,  this  section,  infra.  See 
chapter  on  Corporate  Book3  and  Bee- 
ords,  supra,  as  to  nature  of  such  rec- 
ords. 

68  Under  Montana  Civ.  Code,  (540 
(Bev.  Codes,  S  3902),  requiring  cor- 
porations for  profit  to  keep  a  record 
of  all  their  business  transactions,  such 
books  are  admissible  in  evidence,  and 
the  entries  therein  are  presumed 
rightly  made.  Smith  v.  Moore,  199 
Fed.  689. 

69  Hayden  v.  Williams,  96  Fed.  279. 

70  An  entry  in  the  b<K>k8  of '  a  cor- 
poration which  is  part  of  a  transac- 
tion and  in  accordance  with  the  course 
usually  pursued  in  such  cases,  when 
properly  verified,  is  competent  evi- 
dence in  its  favor.  Ganther  v.  Jenks 
&  Co.,  76  Mich.  510,  43  N.  W.  600; 
Schell  V.  Second  Nat.  Bank,  14  Minn. 
43. 

71  An  entry  in  a  corporation 's  record 
book  showing  the  acceptance  of  a93ets 
of  a  partnership  turned  over  to  it,  is  a 
recital  of  a  past  transaction.    Norman 
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the  corporation.''*  Thus  books  and  records  may  be  proved  to  show 
that  the  corporation  was  in  business  at  a  time  when  claimed  to  have 
been  out  of  business.''*  A  fact  of  negative  form  cannot  be  proved  by 
the  silence  of  the  minutes,  if  it  did  not  need  to  be  recorded,''*  but 
when  books  of  account  are  proved  to  have  been  regularly  and  com- 
pletely kept,  the  absence  of  an  entry  is  of  evidential  value.''*  The 
absence  of  a  resolution  from  eoncededly  genuine  records  may  afford 
evidence  that  it  was  not  passed  as  contended.''^  The  record  must  be 
relevant  to  the  issue,  but  if  it  shows  a  fact  relevant  because  presumably 
continuing  or  because  otherwise  connected  with  the  issues  in  time,  it 
is  admissible.''''  In  condemnation  proceedings  the  subi^cription  books 
have  been  held  admissible  to  prove  that  the  requisite  amount  of  stock 
has  been  subscribed  to  the  petitioner,""  and  to  show  a  corporate  claim- 
ant's  chain  of  title  but  not  the  value  of  the  land.^ 

As  between  the  corporation  and  its  members  the  books  and  records 
regularly  kept  and  ordained  for  that  purpose  are  evidence  of  the 
things  they  show,  such  as  subscriptions  and  calls,  and  assessments,^ 


Printers'  Supply  Co.  v.  Ford,  77  Conn. 
461,  59  Atl.  499. 

Records  of  the  doings  of  a  corpora- 
tion in  regard  to  property  cannot  be 
received  in  its  favor,  as  where  such 
corporation  is  demandant  in  a  writ  of 
entry.  Old  South  Society  v.  Wain- 
wright,  156  Mass.  115,  30  N.  E.  476. 

W  I  3102,  infra. 

78  To  show  that  during  all  of  a  cer- 
tain time  a  business  was  conducted  in 
its  name,  the  contention  being  that  at 
time  of  a  sale  it  was  not  in  business. 
Ogden  Packing  &  Provision  Co.  v. 
Tooele  Meat  &  Storage  Co.,  41  Utah 
92,  124  Pac.  333. 

74  A  minutfi  book  is  not  admissible 
in  behalf  of  a  corporation  to  show 
that  there  was  no  resolution  authoriz- 
'  ing  a  plaintiff 's  employment.  Legrand 
v.  Manhattan  Mercantile  ABs'n,  44  N. 
Y.  Super.  Ct.  562,  aff'd  80  N.  Y.  638. 

7SE.  B.  Martin  &  Sons  v.  Bank  of 
.  Leesburg,  137  Ga.  285,  73  S.  E.  387. 

76  Goodwin  v.  United  States  Annuity 
&  Life  Ina.  Co.,  24  Cfonn.  591. 

77  Production  of  books  under  notice 
does  not  affect  the  right  of  the  party 
against  whom  the  paper  is  offered  to 


object  to  its  introduction  in  evidence 
on  account  of  irrelevancy.  Fraternal 
Eelief  Asa'n  v.  Edwards,  9  Ga.  App. 
43,  70  S.  E.  265. 

Records  showing  that  a  person  was 
president  are  admissible,  though  the 
question  involved  relates  to  his  being 
president  two  years  later,  it  appearing 
that  he  acted  as  president  at  such 
later  time  by  other  evidence  also. 
Clarke  v.  Warwick  Cycle  Mfg.  Co.,  174 
Mass.  434,  54  N.  E.  887. 

78  State  V.  Superior  Court  Clarke 
Co.,  44  Wash.  108,  87  Pac.  4Q. 

79  North  Shore  R.  Co.  v.  Pennsyl- 
vania Co.,  251  Pa.  445,  96  Atl.  990. 

iO  Original  book  entries  being  made 
by  the  commissioners  in  the  course  of 
their  duty  are  admissible  against  a 
subscriber  to  stock.  Wood  v.  Coosa  ft 
C.  B.  B.  Co.,  32  Ga.  273. 

Subscription  books  of  a  railroad  are 
in  the  nature  of  official  registers  and 
they  may  be  introduced  in  an  action 
against  a  subscriber  to  show  how  much 
per  mile  has  been  subscribed.  Monroe 
V.  Ft.  Wayne,  J.  ft  8.  B.  Co.,  28  Mich. 
271,  272. 

Proper  against  member  to  show  tha\ 
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the  establishment  of  offices  and  the  duties  and  emoluments  pertain- 
ing to  them,*^  and  transactions  in  general  to  which  they  were  parties.** 
The  books  are  said  to  be  prima  facie  evidence  of  who  are  the  stock- 
holders,^ but  in  numerous  cases,  most  of  them  being  suits  to  enforce 


assessment  was  proper  and  legaUy 
made.  Abemethy  v.  Society  of  Church 
of  Puritans,  3  Daly  (N.  Y.)  1. 

Records  are  competent  to  prove  as- 
sessment^ made  upon  shares  of  a  de- 
ceased stockholder,  one  of  the  original 
grantees  of  the  charter  and  also  a  di- 
rector. White  Mountains  B.  B.  v. 
Eastman,  34  N.  H.  124. 

Amount  of  instalments  to  be  paid 
for  stock,  as  well  as  calls  may  be  so 
proved.  Bavington  v.  Pittsburgh  &  8. 
B.  Co.,  34  Pa.  St.  358. 

In  an  action  for  a  subscription  to 
u  seminary,  taken  under  the  Act  of 
March  12,  1800,  as  to  the  establish- 
ment of  a  seat  of  justice  of  a  county 
on  condition  that  certain  amounts  were 
subscribed  to  a  seminary,  the  subscrip- 
tion b<A>k  signed  by  the  defendant  was 
evidence  against  him.  Davis  v.  Meade, 
13  Serg.  &  R.  (Pa.)  281. 

81  To  show  the  emoluments  attached 
to  the  office.  Frazier  v.  Virginia  Mili- 
tary Institute,  81  Va.  59. 

A  memorandum  of  duties  assigned 
known  and  assented  to  but  not  voted 
on  is  evidence.  Bank  of  State  v. 
Comegys,  12  Ala.  772,  46  Am.  Dec.  278. 

The  record  (of  a  resolution  to  em- 
ploy plaintiff)  does  not  suffice  to  prove 
the  facts  therein  as  against  the  op- 
posite party  who  is  not  bound  by  it. 
Kalamazoo  Novelty  Mfg.  Works  v. 
Macalister,  40  Mich.  84. 

82  In  general  books  and  minutes  of 
a  corporation  are  evidence  of  its  acts 
and  proceedings  if  there  is  nothing  to 
render  them  suspicious,  and  they  may 
be  referred  to  to  show  the  regularity 
and  legality  of  its  proceedings.  Hay- 
den  V.  Williams,  96  Fed.  279;  Tome  v. 
Parkersburg  Branch  B.  Co.,  39  Md.  36, 
17  Am.  Bep.  540;  Abernethy  v.  BocMy 
of  Church   of  Puritans,   3  Daly    (N. 


Y.)  1;  Bedford  B.  Co.  v.  Bowser,  48 
Pa.  St.  29;  Graff  v.  Pittsburgh  &  S. 
B.  Co.^  31  Pa.  St.  489;  Com.  v.  Woel- 
per,  3  Serg.  &  B.  (Pa.)  29,  8  Am.  Dec. 
628. 

With    respect    to    the    corporators/ 
books  of  a  corporation  are  public  rec- 
ords   of    the    acts    and    proceedings. 
Hatch  V.  City  Bank,  1  Bob.  (La.)  470. 

To  show  the  acceptance  of  a  convey- 
ance to  the  corporation  by  the  stock- 
holders and  for  their  benefit.  Brewer 
Y.  Stone,  11  Gray  (Mass.)  228. 

Books  and  records  of  the  lodge, 
when  properly  identified,  are  receiv- 
able in  evidence  against  the  members 
of  the  lodge  and  their  privies.  Union 
Pacific  iKMige  No.  17  A.  O.  U.  W.  v. 
Bankers'  Surety  Co.,  79  Neb.  801,  113 
N.  W.  263. 

Books  of  a  banking  corporation  are 
admissible  against  a  stockholder. 
Brown  v.  Ellis,  103  Fed.  834;  Mer- 
chants' Bank  v.  Bawls,  21  Ga.  289. 

Books  of  a  mutual  insurance  com- 
pany are  evidence  against  a  member 
and  policyholder  of  the  company.  Pro- 
tection Life  Ins.  Co.  v.  Dill,  91  Til. 
174;  Diehl  v.  Adanui  County  Mut.  Ins. 
Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302. 

If  the  resofution  of  employment 
does  not  of  itself  contain  the  elements 
of  a  contract  parol  evidence  thereof 
is  not  excluded.  Kalamazoo  Novelty 
Mfg.  Works  V.  Macalister,  40  Mich. 
84. 

88  Macon  ft  A.  B.  Co.  v.  Yason,  57 
Ga.  314.  See  also  Tumbull  v.  Payson, 
95  U.  S.  418,  24  L.  Ed.  437  (a  3uit  to 
enforce  liability),  criticised  in  Mora- 
wetz,  Priv.  Corp.  1 76.  Explained 
and  qualified  in  Carey  v.  Williams, 
79  Fed.  906,  also  a  liability  suit. 

Books  of  a  corporation  are  prima 
facie  evidence  that  a  person  named 
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a  stockholder's  liability,  this  doctrine  has  been  criticised  and  repu- 
diated, seemingly  with  the  same  undue  latitude  of  language  as  that 
which  evoked  the  criticism.**  There  seems  no  reason  to  doubt  that  the 
books  are  evidence  between  the  corporation  and  its  members  as  to  its 
general  personnel  apart  from  the  adverse  party .**  Such  books  have 
been  admitted  as  evincive  of  reliance  by  the  corporation  on  the  sub- 
scription list  as  containing  the  names  of  the  actual  subscribers.**  Re- 
ceipts for  payments  on  stock  are  admissible  as  bearing  on  stock  owner- 
ship, even  if  they  also  include  other  payments  for  other  things.*^ 
Where  the  member  deals  with  the  corporation  as  a  distinct  third  per- 
son the  books  are  not  admissible  against  him  as  to  that  transaction.** 

therein  as  sach  is  a  stockholder,  and      the  very  fact  is  given  the  same  force 


they  are  stronger  evidence,  when  the 
relation  is  admitted,  to  show  the 
amount  paid  on  the  stock.  Louisville 
&  N.  B.  Co.  V.  Hart  County,  25  Ky.  L. 
Bep.  1152,  77  S.  W.  361,  25  Ky.  L.  Bep. 
305,  75  S.  W.  288. 

Such  records  are  competent  and  suf- 
ficient evidence  of  membership  in  a 
suit  on  assessments.'  Penobscot  B.  Co. 
v.  White,  41  Me.  512,  66  Am.  Dec. 
257;  Penobscot  B.  Co.  v.  Dummer,  40 
Me.  172,  63  Am.  Dec.  654. 

MAn  emphatic  repudiation  is  found 
in  Fish  v.  Smith,  73  Conn.  377,  84 
Am.  St.  Bep.  161,  47  Atl.  711.  See 
also  chapter  on  Stock  and  Stock- 
holders, infra. 

It  is  not  permissible  to  attempt  in 
this  connection  any  analysis  of  these 
cases  dealing  with  this  question  as  it 
arises  in  3uit8  to  enforce  the  liability 
of  a  stockholder;  but*it  is  permissible 
to  suggest  that  the  issue  in  such  cases 
is  somewhat  more  than  a  simple  issue 
of  stockholder  or  not  a  stockholder. 
It  also  involves  the  issue  of  liability 
to  the  corporation  and  through  it  to 
the  creditors  or  the  liquidator.  If, 
therefore,  the  well-established  rule 
that  the  books  are  not  evidence  to 
establish  liability  of  the  defendant 
alleged  stockholder  to  the  corporation 
be  applied,  many  cases  may  be  taken 
out  of  apparent  conflict.  If,  also,  the 
nature  of  the  book  and  the  constituted 
necessity  of  keeping  it  as  a  record  of 


as  other  like  books  kept  in  the  regu- 
lar course  of  business  have,  no  good 
reason  appears  why  such  a  book 
might  not  be  prima  facie  evidence  like 
properly  proven  books  of  account  are, 
or  other  corporate  records  so  kept. 
The*cases  must  be  limited  in  doctrine 
to  the  facts  considered,  and  it  would 
certainly  be  open  to  criticism  to  lay 
down  a  rule  that  corporate  books  are 
not  admissible  to  show  the  personnel 
of  the  corporation  against  the  stock- 
holder who  was  one  of  the  component 
persons. 

SSSee  the  ca^es  preceding,  and 
i  3096,  supra,  for  cases  holding  that 
they  are  the  best  evidence  thereof. 

M  A  ledger,  jshareholder  's  list  and  a 
memorandum  book  held  admissible  on 
behalf  of  a  corporation,  as  such  evi- 
dence together  with  the  original  sub- 
scription list  tended  to  show  that  the 
plaintiff  relied  on  the  subscription  and 
acted  upon  it.  Stuart  v.  Valley  B. 
Co.,  32  Gratt.  (Va.)  146. 

87  In  an  action  for  damages  for  the 
refusal  to  transfer  stock,  official  re- 
ceipts showing  payments  to  officers  of 
an  association  are  admissible  even 
though  they  embraced  sums  paid  for 
fines,  and  interest  upon  the  debt  due, 
as  well  as  instalments  upon  the  stock. 
North  American  Bldg.  Aas'n  v.  Sut- 
ton, 35  Pa.  St.  463,  78  Am.  Dec.  349. 

SSHayden  v.  Williams,  96  Fed.  279; 
Budd  v.  Bobinson,  126  N.  Y.  113,  12 
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Operating  records,  such  as  car  records  and  train  register?,^  and 
freight  records,^  are  admissible,  when  properly  authenticated,  as  ex- 
ceptions to  the  hearsay  rule  to  prove  the  facts  shown  by  them ;  but  in- 
spection records  •*  and  working  rules  ^  have  been  rejected.  A  declara- 
tive report,  which  might  be  either  res  gestae  or  an  admission  by  an 
agent  binding  the  corporation,  cannot  be  one  or  the  other  if  not  made 
in  the  line  of  his  duty.**  A  statute  requiring  a  record  to  be  kept  may 
render  the  record  admissible  as  evidence  of  the  entries  so  made.^ 


L.  B.  A.  473,  22  Am.  St.  Bep.  816,  26 
N.  E.  1046. 

Officers  and  bookke.epers  are  not 
agents  of  the  member  and  he  has  no 
control  over  their  acts  so  as  to  be 
bound.  Budd  v.  Bobinson,  126  N.  Y. 
113,  12  L.  B.  A.  473,  22  Am.  8t.  Bep. 
816,  26  N.  E.  1046. 

Books  of  a  corporation  are  not  ad- 
missible in  favor  of  the  corporation  un- 
less authenticated  as  against  any  other 
stranger  as  books  of  account.  Trainer 
V.  German -American  Savings,  Loan  ft 
Building  Ass'n,  204  111.  616,  68  N.  E. 
650,  rev'g  102  III.  App.  604. 

A  paper  containing  an  account  of 
pa3rment8  made  on  stock  and  a  loan, 
and  credits,  accompanied  by  an  affi- 
davit of  a  secretary  of  the  corporation 
that  such  account  wa^  true  and  correct 
held  not  admissible.  Coppes  v.  Union 
Nat.  Savings  &  Loan  Ass'n,  33  Ind. 
App.  367,  69  N.  E.  702. 

Books  of  a  bank  are  not  evidence  to 
establish  its  acquisition  of  the  in- 
terests of  members  in  a  former  con- 
cern. Hincks  v.  Converse,  37  La.  Ann. 
484. 

•OXTnlted  States.  Chesapeake  ft  O. 
By.  Co.  V.  Stojanowski,  191  Fed. 
720. 

nUnols.  Pridmore  v.  Chicago,  B.  L 
ft  P.  B.  Co.,  192  111.  App.  446. 

Kentucky.  Louisville,  H.  ft  St.  L. 
B.  Co.  V.  Hall,  29  Ky.  L.  Bep.  584, 
94  S.  W.  26. 

liichlgaiL  Modern  Match  Co.  v. 
Baltimore  ft  O.  B.  Co.,  140  Mich.  570, 
104  N.  W.  19, 12  Det.  L.  N.  269. 

lUflflOurL    Big  Biver  Lead  Co.  v.  St. 


Louis,  I.  M.  ft  S.  B.  Co.,  123  Mo.  App. 
394,  101  S.  W.  636. 

Contra,  holding  a  register  of  trains 
is  not  of  a  public  or  quasi  public  char- 
acter. Pittsburgh  ft  L.  E.  B.  Co.  v. 
Cunnington,  39  Ohio  St.  327. 

•0  Where  an  entry  on  a  card  show- 
ing the  weight  of  goods  shipped  by  a 
railroad  was  inaccessible,  having  been 
destroyed,  an  entry  on  the  corporate 
books,  made  from  the  card  on  the 
regular  course  of  business,  was  admis- 
sible. Meyer  v.  Brown,  130  Mich.  449, 
90  N.  W.  285. 

91  Inspection  record  is  not  a  book  of 
account.  Baltimore  ft  O.  S.  W.  By.  Co. 
V.  Tripp,  175  ni.  251,  51  N.  E.  833. 

Such  record  Is  not  a  public  record. 
Illinois  Cent.  B.  Co.  v.  Barret,  23  Ky. 
L.  Bep.  1755,  66  S.  W.  9. 

M  Bules  of  a  railroad  company  mere- 
ly intended  as  private  instructions  to 
its  employees  are  not  admissible  in  its 
behalf  as  against  a  plaintiff  not  shown 
to  have  contracted  with  reference 
thereto,  or  to  have  had  knowledge 
thereof.  Central  Bailroad  ft  Banking 
Co.  V.  Skellie,  90  Oa.  694, 16  S.  E.  657. 

98  A  declaration  of  a  mine  examiner 
as  to  gas  in  an  entry,  not  made  while 
in  the  discharge  of  his  duties  is  not 
competent  either  as  an  admission  or  a 
part  of  the  res  gestae.  Conover  v. 
Harrisburg  ft  S.  Coal  Co.,  161  HI.  App. 
74. 

94  Civ.  Code,  I  377,  requires  a  minute 
book  of  directors  to  be  kept,  and  when 
the  book  is  identified  by  the  secretary, 
and  the  minutes  showing  the  execution 
of  a  promi3Bory  note  as  evidence  of  a 
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§  3102.  Books  and  records  as  disserving  declarations  and  admis- 
sions. A  corporate  record  or  bool^  entry  or  writing  by  it  or  resolu- 
tion adopted  may  amount  to  an  admission  by  it  and  be  evidence  as 
such,'*  but  the  entries  must  be  ascribable  to  the  corporation  •^  and 
be  such  as  to  evince  action  or  admission  of  a  fact.®''  Under  this  rule 
the  books  may  be  evidence  of  credits  entered  ••  of  the  receipt  of  goods 
or  money ,^  of  the  settlement  of  an  account,*  of  an  investigation  of 
the  facts  acted  on,*  of  the  employment  and  salary  of  one  as  an  agent 

loan  are  identified  by  the  president,      record  are  done  in  the  line  of  their 


the  book  is  admissible.  Union  Trust 
Oo.  of  Ban  Francisco  v.  Dickinson,  30 
Cal.  App.  91,  157  Pac.  615. 

96  Oregon  &  C.  R.  Co.  v.  Orubissich, 
206  Fed.  577;  Clark  v.  Warwick  Cycle 
Mfg.  Co.,  174  Mass.  434,  54  N.  E.  887. 

Books  of  a  building  and  loan  asso- 
ciation are  evidence  against  such  as- 
sociation, as  admissions,  as  between  it 
and  its  stockholders.  Columbus  Build- 
ing •&  Loan  Ass'n  v.  Kriete,  87  111. 
App.  51. 

96  Books  of  account  will  not  prove 
ar.  account  therein  against  the  corpo- 
ration if  they  appear  to  have  been 
uped  by  others  before  the  corporation 
with  no  evidence  to  attribute  the  items 
in  question  to  the  corporation.  Blud- 
wine  Bottling  Co.  v.  Crown  Cork  & 
Seal  Co.,  14  Ga.  App.  285,  80  S.  E. 
853. 

A  minute  book  kept  by  a  subordi- 
nate lodge  containing  entries  required 
to  be  made  by  it  in  the  performance 
of  its  agency  for  the  society  is  compe- 
tent where  it  contains  relevant  admis- 
sions against  such  society.  Platt- 
deutsche  Grot  Gilde  von  de  Vereenig- 
ten  Staaten  von  Nord  Amerika  v. 
Ross,  117  m.  App.  247. 

In  a  suit  to  recover  for  live  stock 
killed  by  a  train,  where  it  appears 
that  there  is  in  existence  a  statute 
requiring  railroad  companies  to  require 
their  section  foremen  to  keep  a  record 
showing  any  live  stock  killed  by  trains, 
and  describing  such  animals  (Civ. 
Code  1913,  13768),  the  acts  of  the 
section   foremen  in  preparing  such   a 


duty;  wherefore  the  admissions  of 
such  employees  in  preparing  the  rec- 
ords may  be  considered  as  the  admis- 
sions of  their  employers,  the  defend- 
ants, of  one  of  the  ultimate  fact3 
involved.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Carrow,  18  Ariz.  92,  156  Pac.  965. 

•7  A  letter  from  the  opposite  party 
which  the  corporation  by  vote  laid  on 
the  table  is  not  admissible  against  it. 
Bobinson  v.  Fitchburg  &  W.  R.  Co.,  7 
Gray  (Mass.)  92. 

98  Credit  for  the  amount  of  stock 
subscribed  by  a  defendant.  Buffington 
V.  Turnpike  Co.,  3  Penr.  &  W.  (Pa.)  71. 

99  Book  entries  made  by  the  author- 
ized agent  of  a  railroad  company,  or 
under  his  direction,  in  due  course  of 
his  agency,  where  the  correctness  of 
the  entries  are  proved  by  the  agent 
himself,  constitute  written  admissions 
forming  a  part  of  the  res  gestae  of 
the  fact  of  delivery  of  goods,  where- 
fore such  entries  are  admissible  to 
show  rec^pt  of  merchandise  by  the 
railroad.  Louisville  &  N.  R.  Co.  v.  Mc- 
Guire  &  Co.,  79  Ala.  395. 

1  Minutes  showing  a  report  of  a 
committee  as  to  having  settled  an  ac- 
count may  be  proof  against  the  cor- 
poration, but  as  against  another  party 
are  only  hearsay.  Cape  Girardeau  & 
8.  L.  R.  Co.  V.  Kimmel,  58  Mo.  83. 

9  A  resolution  of  stockholders  held 
admijisible  to  show  an  examination  of 
proceedings  of  trustees  and  officers 
w^hich  they  professed  to  ratify.  Colo- 
rado Springs  Co.  v.  American  Pub.  Co., 
97  Fed.  843. 
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• 
OP  officer  of  the  corporation,'  of  the  officer's  authority  to  make  a  con- 
tract,* of  the  subscription  of  a  person  having  been  revoked  and  not 
recognized,*  of  the  location  and  condition  of  the  corporate  properties 
and  structures.^  Even  though  minutes  and  records  may  not  be  evi- 
dence of  the  facts  narrated,  they  may  serve  to  show  that  there  were 
meetings  and  that  minutes  were  kept.''  Entries  on  corporate  records 
may  be  admitted  to  show  notice  to  it,  when  they  would  not  be  admis- 
sible as  proof  of  the  recited  facts.'  Ownership  as  between  the  corpo- 
ration and  another  may  be  shown  by  papers  or  minutes  evincive  of 
the  way  in  which  ownership  was  regarded.* 

Publications,  such  as  books  of  by-laws  and  books  of  rules,^'  and 


9  Clarke  v.  Warwick  Cyele  Mfg.  Co., 
174  Mass.  434,  54  N.  E.  887;  Kala- 
mazoo Novelty  Mfg.  Works  v.  Mac- 
alister,  40  Mich.  84. 

A  resolution  providing  that  the  sal- 
aries of  officers  ' '  be  fixed  at  the  rates 
allowed  during  the  pa3t  year,  viz., 
president,  $150.00,''  is  an  admission 
of  the  directors  that  the  salary  was  so 
fixed.  Smith  v.  Woodville  Consol.  Sil- 
ver Min.  Co.,  66  Cal.  398,  5  Pac.  688. 

4  Minutes  are  admissible  to  prove 
authority  of  officer  to  make  a  note. 
Hayward  v.  Pilgrim  Society,  21  Pick. 
(Mass.)  270. 

B  Extracts  from  minutes  of  proceed- 
ings of  a  corporation,  tending  to  show 
that  a  defendant  never  became  a  legal 
subscriber  to  capital  stock  of  the 
plaintiff,  that  his  proposal  to  sub- 
scribe wa3  revoked,  and  that  the  plain- 
tiff refused  to  treat  the  defendant  as 
a  subscriber,  held  proper  evidence  to 
prove  that  such  defendbnt  was  not  a 
subscriber.  Stuart  v.  Valley  B.  Co., 
32  Gratt.  (Va.)  146.  See  also  Bailey 
V.  New  York  Cent.  &  H.  Biver  B.  Co., 
22  Wall.  (U.  S.)  604,  22  L.  Ed.  840; 
North  American  Bidg.  Ass'n  v.  Sut- 
ton, 35  Pa.  St.  463,  78  Am.  Dec.  349, 
in  whieh  cases  receipts  and  certificates 
were  received  as  admissions  of  the 
right  to  stock  or  interests.  See  also 
generally  chapter  on  Stock  and  Stoek- 
bolders,  infra. 

6  To  ahow  that  a  hole  in  a  road  . 


whereby  a  plaintiff  was  injured,  was 
within  the  bounds  of  the  defendant's 
road.,  Stillwater  Turnpike  Co.  v. 
Coover,  25  Ohio  St.  558. 

7  State  V.  Manhattan  Bubber  Mfg. 
Co.,  149  Mo.  181,  50  S.  W.  321. 

ft  In  an  action  for  injuries  sustained 
by  a  motorman  in  a  collision  of  a 
street  car  with  a  train,  an  entry  by 
such  motorman  in  a  book  of  the  com- 
pany made  after  a  trip,  as  .required, 
that  the  street  car  had  ''bad  hand 
brakes"  was  admissible  as  showing 
notice  of  the  defect  but  it  was  not 
competent  evidence  of  the  fact  itself. 
Brady  v.  North  Jersey  St.  B.  Co.,  76 
N.  J.  L.  744,  71  Atl.  238. 

9  Minutes  of  a  contract  for  construc- 
tion and  evincive  of  its  subsisting  at 
a  certain  time  were  held  relevant  to 
show  that  materials  designed  for  the 
work  were  the  property  of  the  con- 
tractor rather  than  of  the  corporation. 
So  held  in  replevin  by  it  against  an 
officer  who  levied  on  them  as  the  con- 
tractor's.  Coos  Bay  B.  Co.  v.  Siglin, 
34  Ore.  80,  53  Pac.  504. 

10  Publications  of  the  rules  govern- 
ing a  defendant  insurance  company  in 
the  transaction  of  its  business.  Walsh 
V.  ^tna  Life  Tns.  Co.,  30  Iowa  133,  6 
Am.  Bep.  664.  See  also  Knights  ft 
Ladies  of  America  v.  Weber,  101  111. 
App.  488,  where  such  evidence  was 
said  to  be  "  prima  facie, ' '  evidence  of 
by-laws. 
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may  be  had  to  extraneous  evidence.'^  Unless  others*  have  acted  on  the 
strength  of  them,'*  or  the  record  is  conclusive  because  required  by 
statute  or  by-law,  the  corporation  is  not  concluded  to  deny  their 
truth.**  A  resolution  of  which  the  other  party  keeps  the  evidence  in 
his  oustody  may  be  impeached  by  oral  evidence  that  it  was  later  re- 
scinded.** 

Contracts  of  the  corporation  with  its  members*^  or  others^**  are 
subject  to  the  usual  rules,  as  illustrated  in  the  cases  cited,  and  the  seal 
may  be  shown  not  to  have  been  a£Sxed  as  it  appears;  **  but  there  is  a 
distinction  between  a  resolution  and  a  contract,  in  that  the  resolution 
may  be  varied  by  parol  by  the  party  not  bound  by  it.**  The  rule  against 


Go.  V.  Gade,  65  HI.  App.  181,  appeal 
dismissed  158  lU.  39,  42  N.  £.  d5,  aff  'd 
165  ni.  367,  46  N.  E.  286. 

MUinaiota.  Northland  Produce  Co. 
V.  Stephens,  116  Minn.  23,  133  N.  W. 
03. 

Tennessee.  Page  v.  Knights  &  La- 
dies of  America  (Tenn.  Oh.  App.),  61 
S.  W.  1068. 

87  To  impeach  a  record  of  a  transac- 
tion, other  genuine  record  books  of 
that  time  not  containing  any  such 
record  may  be  received.  Goodwin  v. 
United  States  Annuity  ft  Life  Ins.  Co., 
£4  Conn.  591. 

81  Where  strangers  or  innocent  third 
l>arti6B  have  acted  on  the  faith  and 
belief  in  the  statements  contained  in 
the  records  and  minutes  of  a  corpora- 
tion, the  corporation  itself  is  generally 
estopped  to  question  the  correctness 
of  such  record.  Barrell  v.  Lake  View 
Land  Co.,  122  Cal.  129,  54  Pac.  594; 
Just  V.  Idaho  Canal  ft  Improvement 
Co.,  16  Idaho  639,  133  Am.  St.  Bep. 
140,  102  Pac.  381.. 

89  A  recital  of  adjournment  to  one 
day  may  be  contradicted  by  showing 
that  in  fact  it  was  to  another  day. 
Goodwin  v.  United  States  Annuity  ft 
Life  Ins.  Co.,  24  Conn.  591.  • 

40  Goodwin  v.  United  States  An- 
nuity ft  Life  Ins.  Co.,  24  Conn.  591. 

41  Contract  to  advance  money  as 
capital.  Snyder  ▼.  Lindsey,  157  N.  Y. 
616,  52  N.  E.  592. 


Stock  subscriptions.  Briggs  v.  Rey- 
nolds, 176  111.  App.  420. 

Statutory  stock  book  cannot  be  va- 
ried as  to  amount  subscribed.  State 
y.  Hancock,  2  Pennew.  (Del.)  252,  45 
Atl.  851. 

Verbal  agreement  that  the  stock- 
holders should  not  become  liable  for 
the  corporate  debts  was  inadminsible. 
Oswald  V.  Minneapolis  Times  Co.,  65 
Minn.  249,  68  N.  W.  15. 

That  a  subscription  was  not  bona 
fide  and  absolute  cannot  be  shown  by 
parol.  .Newmann  v.  Sexton,  156  111. 
App.  517. 

4ft  Contract  for  sale  of  patent  rights. 
Rochester  Folding  Box  Co.  v.  Browne, 
55  N.  Y.  App.  Div.  444,  66  N.  Y.  Supp. 
867,  appeal  dismissed  166  N.  Y.  035, 
60  N.  B.  1120. 

Railroad  ticket  as  part  of  coirtract. 
Leyser  v.  Chicago,  B.  ft  Q.  R.  Co.,  138 
Mo.  App.   34,  119   8.  W.   1068. 

Contract  of  sale  of  coal  or  a  del  cre- 
dere agency  contract.  Carterville  Coal 
Co.  V.  Covey-Durham  Coal  Co.,  186  D1. 
App.  163. 

48  Evidence  held  conclusive  that  the 
corporate  seal  was  not  lawfully  afOlxed 
where  unimpeached  witnesses  testified 
it  was  not  put  on  at  the  time  of  sign- 
ing and  the  custodian  was  not  then 
present  and  did  not  afterwards  affix  it. 
Koehler  v.  Black  River  Falls  Iron  Co., 
2  Black  (U.  S.)  715,  17  L.  Ed.  339. 

44  A  resolution  employing  a  superin- 
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collateral  attack  'on  corporate  existence  or  on  title  to  office  by  parol 
evidence  contradictory  of  the  records  is  really  a  question  of  the  right 
to  make  such  an  attack,  and  other  portions  of  this  work  are  devoted 
to  such  matters.**  Oral  evidence  may  be  relevant  in  proof  of  any  fact 
and  admissible  unless  excluded  iby  terms  of  an  unambiguous  writing 
or  by  the  best  evidence  rule,  and  illustrations  of  the  purposes  for 
which  it  may  be  received  in  corporation  actions  will  be  collected  in  an 
ensuing  section.** 

§3101.  Books  and  reccmla  as  documentary  evidence.  That  the 
charter,  articles,  books,  records,  writings  and  other  papers  of  the  corpo- 
ration are  documentary  evidence  of  the  things  they  were  constituted  to 
memorialize  is  not  debatable.  The  first  mentioned  ones  are  the  evi- 
dence of  the  corporate  formation  and  existence  as  has  been  seen  *''  and 
also  of  their  powers.**  The  minute  or  record  books  are  the  evidence 
of  the  corporate  acts,  resolves  and  by-laws  of  ttie  corporation  **  and 
of  the  election  of  officers.*^  The  subscriptions  are  provable  by  the 
corporate  records  •*  and  also  the  calls  for  payment  on  them.**  The 
stock  book  or  ledger  and  the  certificates  of  stock  are  evidence  of  stock- 
holdings.**  Written  or  printed  books  of  by-laws  are  documents  subject 


tendent  is  not  prima  facie  a  contract, 
and  the  role  preventing  oral  evidence 
does  not  apply.  Kalamazoo  Novelty 
Mfg.  Works  v.  Macalister,  40  Mich. 
84. 

The  general  rnle  is  that  corporate 
records  are  not  binding  on  the  other 
party  to  a  contract  evinced  thereby. 
i  3101,  infra.  - 

4fi8ee  Chapters  10,  11,  14,  supra,  as 
to  corporate  existence,  and  Chap.  42, 
supra,  as  to  corporate  offices. 

46 1§  3105,  3106,  infra. 

47  J  431  et  seq.,  3upra,  and  i  3096, 
supra,  and  see  also  Peake  v.  Wabash 
B.  Co.,  18  111.  88;  Buncombe  Turnpike 
Co.  V.  McCarson,  18  N.  C.  306. 

41  i  811,  supra. 

49 1 488,  supra,  and  chapter  on  Cor- 
porate Books  and  Becords,  supra. 

A  minute  book  properly  proved  is 
evidence  of  its  contents.  Shelby  v. 
New  York  Steam  Co.,  121  N.  Y.  Supp. 
019. 

Admissibility  of  by-laws  83  tending 


to  prove  issues,  see  also  §  3094,  supra. 

(M>In  an  action  on  a  subscription 
the  books  and  records  are  admissible 
to  show  organization  and  election  of 
directory.  Washer  v.  Allensville,  C.  S. 
&  V.  Turnpike  Co.,  81  Ind.  78. 

SI  §569,  supra. 

M I  682,  supra.  See  also  Hamilton 
&  D.  Plank  Boad  Co.  v.  Bice,  7  Barb. 
(N.  Y.)   157. 

68  In  re  Election  of  Directors  of  St. 
Lawrence  Steamboat  Co.,  44  N.  J.  L. 
629. 

Stock  ledger  is  admissible  againjst 
the  stockholder.  Macon  &  A.  B.  Co. 
V.  Vason,  57  Ga.  314. 

A  stock  certificate  book  cannot  be 
regarded  as  a  stock  transfer  book,  such 
as  IB  required  to  be  kept  by  certain 
corporations  and  which  is  made  com- 
petent evidence  againjst  stockholders 
(L.  1875,  p.  759,  c.  611,  |17). 
Geneva  Mineral  Spring  Co.  v.  Steele, 
111  N.  Y.  App.  Div.  706,  97  N.  Y. 
Supp.  996. 


V  Priv.  Corp. 
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able  the  document  may  be  excluded  on  objection  for  irrelevancy .•• 
It  is  not  necessary  to  show  that  an  otherwise  authentic  document  was 
spread  on  the  records  of  the  corporation,  e.  g.,  its  constitution,*'  or 
that  loose  minutes  were  immediately  spread  on  the  corporate  record 
book  which  is  oflfered,*^  or,  when  acted  on,  that  it  was  ever  so  spread.** 
The  records  or  minutes  are  to  be  authenticated  by  testimony  of  the 
secretary  or  the  acting  secretary  '•  or  the  ofScer  under  whose  knowl- 
edge- and  direction  they  were  made,'*  who  is  not  incompetent  for  this 
purpose  because  he  is  also  a  stockholder;  •*  and  it  is  not  essential  that 
the  writings  so  proved  be  proved  by  testimony  of  the  officer  who  signed 
them,^  or  that  they  have  been  kept  in  his  own  hand.'*    If  the  keeper* 


by  later  deeisionB."  The  seal  is 
proved  by  proof  that  it  was  commonly 
used  83  such.  Blood  v.  La  Serena 
Land  &  Water  Co.,  113  Cal.  221,  45 
Pac.  252,  41  Pac.  1017. 

86  Fraternal  Belief  Ass'n  v.  Ed- 
wards, 9  Ga.  App.  43,  70  S.  E.  265. 

«7  Tarbell  Ss  Whitham  v.  Gifford,  82 
Vt.  222, 17  Ann.  Cas.  1143,  72  Atl.  921. 

M  Entries  in  the  book  not  made 
until  several  months  after  the  meeting. 
Brower  v.  East  Bome  Town  Co.,  84 
Ga.  219,  10  S.  E.  629. 

Becords  of  a  stockholders'  meeting 
kept  in  a  drawer  for  six  months 
before  being  copied  in  a  "record" 
book.  Vawter  v.  Franklin  College, 
53  Ind.  88. 

S9  Where  a  written  memorandum  of 
duties  of  officers  is  prepared  under  a 
resolution  requiring  a  change  of 
duties  and  is  signed  by  nearly  all  the 
officers,  and  placed  on  the  table  of  the 
board  of  directors  while  in  session,  it 
will  be  held  that  such  board  assented 
to  and  approved  of  the  arrangement 
although  no  action  was  taken  by  the 
board.  Bank  of  State  v.  Comegys,  12 
Ala.  772,  46  Am.  Dec.  278. 

SO  Bridges  v.  Southern  Bell  Tele- 
phone &  Telegraph  Co.,  15  Ga.  App. 
291,  82  S.  E.  925;  Stebbins  v.  Merritt, 
10  Cush.  (Mass.)  27  (by  the  clerk); 
Wyss-Thalman  v.  Beaver  Valley  Brew- 
ing Co.,  219  Pa.  189,  68  Atl.  187;  Tar- 
bell &  Whitham  v.  Gifford,  82  Vt.  222, 


17  Ann.  Cas.  1143,  72  Atl.  921. 

The  secretary  or  other  person  per- 
forming the  duties  of  secretary  who 
is  usually  the  proper  custodian  of  the 
minutes  and  records  is  generally  the 
proper  person  by  whom  to  prove  their 
authenticity.  Fraternal  Belief  A38'n 
V.  Edwards,  9  Ga.  App.  43,  70  S.  E. 
265. 

31 A  record  book  of  an  officer  of  a 
fraternal  insurance  company,  which  by 
its  terms  is  made  prima  facie  evidence 
of  the  standing  of  a  member,  is  ad- 
missible in  evidence  when  duly  proven 
by  such  officer  to  have  been  made  with 
his  knowledge  and  under  his  direction, 
although  such  entries  may  not  be 
proved  by  the  private  secretary  or  as- 
sistant. Chambers  v.  Great  State 
Council,  I.  O.  B.  M.,  76  W.  Va.  614, 
86  S.  E.  467. 

82Peake  v.  Wabash  B.  Co.,  18  111. 
88;  Morgan  v.  Lehigh  Valley  Coal  Co., 
215  Pa.  443,  64  Atl.  633. 

88  Official  receipts  in  the  book  of  a 
corporation,  proved  by  a  secretary  are 
admissible.  North  American  Bldg. 
Ass'n  V.  Sutton,  35  Pa.  St.  463,  78 
Am.  Dec.  349. 

84  A  resolution  contained  in  a  reg- 
ular book  of  minutes  kept  by  a  sec- 
retary, its  correctness  being  authenti- 
cated by  the  secretary  whose  signature 
is  proved,  is  properly  admitted  in  evi- 
dence, it  not  being  necessary  that  the 
resolution  should  be  in  the  secretary's 
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of  the  record  are  dead,  proof  of  their  handwriting  suffices.^*  A  foreign 
charter  should  be  authenticated  in  the  manner  prescribed  by  act  of 
congress,  and  if  the  laws  of  the  forum  admit  of  other  modes  of  prov- 
ing a  copy  of  the  charter,  the  proper  official  authentication  of  such 
copies  must  be  attached.** 

Papers  in  the  archives  of  tl;^e  corporation  and  recognized  as  its  con- 
stitution may  be  admitted  as  such  on  the  testimony  of  a  witness  to 
the  fact.  Organic  papers  may  be  received  on  testimony  of  their  origin, 
receipt  and  custody  by  the  proper  officer.*''  Ancient  records  will  on 
common-law  principles  be  admitted  as  self -proving.** 

Against  the  admission  of  a  purported  record  it  may  be  shown  that  it 
is  not  a  true  minute  of  any  meeting,  and  that  it  is  a  self-serving  declara- 
tion of  the  plaintiff  or  ascribable  to  him,**  but  this  cannot  be  done  by  a 
corporation  which  has  suffered  the  record  to  be  relied  on  as  correct ;  ** 


own  handwriting.  United  Growers 
Co.  V.  Eisner,  22  N.  Y.  App.  Div.  1, 
47  N.  Y.  Snpp.  906. 

8ft  National  Exp.  Sb  Transp.  Co.  v. 
Morris,  15  App.  Cas.  (D.  C.)  262. 

MSee  {§429,  3099,  supra,  also 
I  3106,  infra.  See  also  Tarbell  &  Whit- 
ham  V.  Gifford,  88  Vt.  222,  17  Ann. 
Cas.  1143,  72  Atl.  921. 

S7  Minutes  and  entries  made  by  of- 
ficers of  a  corporation,  if  it  appear 
that  they  have  been  kept  in  a  proper 
place  and  by  a  proper  person  are  ad- 
missible. Fitch  V.  Pinckard,  5  HI. 
69;  St.  Louis  ft  C.  B.  Co.  v.  Eakins, 
30  Iowa  279. 

Becords  coming  from  its  last  3ecre- 
tary  are  competent  to  show  organiza- 
tion of  a  cemetery  corporation  and 
user  of  the  powers  of  such.  Packard 
V.  Old  Colony  B.  Co..  168  Mass.  92, 
46  N.  E.  433. 

Printed  books  of  the  constitution 
and  laws  of  an  order,  proved  to  be 
genuine  by  the  grand  secretary  of  a 
state  lodge  who  received  them  in  due 
coarse  of  business  from  officers  of  the 
supreme  lodge  are  presumed  genuine, 
from  their  custody  and  origin.  Schu- 
bert Lodge  No.  118,  K,  P.  of  New 
Jersey  v.  Schubert  Kranken  Unter- 
stuetzungs  Verein,  56  N.  J.  Eq.  78, 
38  Atl.  347. 


SSMonumoi  Great  Beach  v.  Bogers, 
1   Mass.  159. 

Where  books  of  a  company  are 
more  than  thirty  years  old,  and  a  v^t- 
ness  testifier  to  their  genuineness,  and 
the  custody  qf  the  books  to  the  time 
of  trial  is  shown,  the  books  are  con- 
clusively presumed  genuine,  and  are 
•admissible  without  proving  the  hand- 
writing. National  Exp.  &  Transp.  Co. 
v.  Morris,  15  App.  Cas.  (D.  C.)  262. 

89  Entries  in  a  minute  book  of  a 
corporation  showing  approval  of  a 
transaction  and  a  purchase  b^  a  de- 
fendant corporation  in  the  handwrit- 
ing of  an  agent  of  the  plaintiffs. 
Davison  v.  West  Oxford  Land  Co.,  126 
N.  C.  704,  36  S.  E.  162. 

Evidence  of  defendants  held  to  show 
that  a  book  of  proceedings  of  direc- 
tors was  spurious.  Goodwin  v.  United 
States  Annuity  &  Life  Ins.  Co.,  24 
Conn.  591. 

40  Corporation  cannot  introduce 
proof  that  its  record  in  evidence  false- 
ly recites  a  regular  meeting.  Barrell 
V.  Lake  View  Land  Co.,  122  Cal.  129, 
54  Pac.  594.  And  see  Just  v.  Idaho 
Canal  Sd  Improvement  Co.,  16  Idaho 
639,  133  Am.  St.  Bep.  140,  102  Pac. 
381. 
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and  as  already  stated  the  record  may  be  impeached  or  error  therein 
shown  by  extraneous  evidence.*^  Therefore,  if  the  material  portion 
is  interlined  and  not  proved  to  be  authentic,  it  must  be  rejected ;  ** 
but  a  charter  to  a  subordinate  lodge  is  not  made  inadmissible  by  a 
slight  and  not  misleading  misnomer  of  the  grand  lodge  which  issues  it.^ 

By  virtue  of  statutory  provisions  certified  copies  of  the  records  or 
extracts  therefrom  are  admissible  in  some  states,  but  they  must  be 
authenticated  as  the  statute  requires.**  When  a  copy  is  offered  which 
is  not  admissible  under  a  statute  as  self -proving  by  the  certificate 
of  the  secretary,  it  may  be  proved  by  testimony  of  another  credible 
witness  to  be  true.** 

Among  the  documents  to  which  the  general  rules  as  to  the  produc- 
tion and  proof  of  documentary  evidence  applies  in  addition  to  the 
records  and  minutes  proper  are  printed  books  of  rules  and  by-laws,*^ 
reports  and  claims  of  loss,*''  shipping  and  weighing  records,*'  and 
books  of  account.  Where  the  corporate  books  of  account  are  offered 
they  must  be  proved  as  like  books  from  any  other  party  are  proved.** 
This  necessity  is  not  dispensed  with  by  a  statute  providing  for  proof 
of  acts  and  proceedings  by  a  copy  of  the  corporate  records  sworn  or 


41  §  3100,  supra. 

4S  Where  a  corporation  attempts  to 
prove  a  by-law  by  ita  minutes,  and 
the  material  and  controlling  thing  in 
the  minutes  is  an  interlineation  not 
in  the  handwriting  of  the  secretary, 
which  the  president  as  witness  cannot 
explain,  the  evidence  is  properly  re- 
jected. Fraternal  Belief  Abs'u  v. 
Edwards,  9  Ga.  App.  43,  70  S.  E.  265. 

4SBurdine  v.  Gran^i  Lodge  of  Ala- 
bama, 37  Ala.  478. 

44  §  3095,  supra. 

4*  A  copy  of  a  record  of  directors 
certified  by  the  secretary  to  be  a  true 
copy  if  not  proved  as  required  by  Eev. 
St.  c.  51,  §  15  (J.  &  A.  Ann.  St.  1  5532), 
requiring  a  statement  that  the  secre- 
tary is  the  keeper  of  the  record,  is 
admissible  when  proved  by  the  testi- 
mony of  a  credible  witness.  Cant- 
well  V.  Stockmen's  Building,  Loan  & 
Savings  Union,  88  HI.  App.  247,  aff'd 
187  HI.  275,  58  N.  E.  414. 

A  general  objection  to  such  instru- 
ment offered  in  evidence  raises  ques- 


tions of  its  relevancy  and  materiality 
only.  Cantwell  v.  Welch,  187  111.  275, 
58  N.  E.  414. 

46  Knights  &  Ladies  of  America  v. 
Weber,  101  111.  App.  488;  Schubert 
Lodge  No.  118,  K.  P.  of  New  Jersey 
V.  Schubert  Kranken  Unter3tuetzungs 
Verein,  56  N.  J.  Eq.  78,  38  Atl.  347. 

47Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  B.  Co.,  128  N.  C.  280,  83 
Am.  St.  Bep.  675,  38  8.  E.  894. 

48  In  an  action  for  damages  to  cat- 
tle shipped  over  a  railroad,  evidence 
that  the  cattle  were  weighed  by  some 
one  and  a  record  kept  thereof  was  not 
admissible  except  to  prove  the  fact 
of  weighing,  there  being  no  showing 
to  justify  the  admission  of  the  record.  , 
Gilbert  Bros.  v.  Chicago,  B.  I.  ft  P.  B. 
Co.,  156  Iowa  440,  136  N.  W.  911. 

49  Shelby  v.  New  York  Steam  Co., 
121  N.  Y.  Supp.  619. 

Books  of  account  of  a  corporation 
not  authenticated  by  the  clerk  mak- 
ing the  entries  are  not  admissible,  it 
appearing  that  fluch  clerk  wa3  living 
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certified  by  the  corporate  officer  in  custody  of  the  books.*^  Proof  of 
a  'writing  of  receipt  must  be  supported  by  proof  of  the  signer's  author- 
ity." The  printed  book  of  the  internal  laws  of  the  corporation  is  not 
inadmissible  because  it  does  not  show  of  itself  that  they  emanated 
from  proper  resolution  or  vote  ••  but  the  fact  that  they  are  the  by-laws 
or  constitution  must  be  proved  by  competent  testimony  *•  which  is 
direct  and  not  inferential.** 

The  regular  and  ordinary  authentication  and  proof  of  keeping  is 
not  required,  when  corporate  book  entries  are  not  introduced  to  prove 
the  fact  exhibited  or  narrated,  but  as  corroboration  of  an  officer's 
testimony  that  he  participated  in  the  facts  and  transactions  shown 
and  that  they  are  correctly  ^tered,**  or  as  proof  of  an  element  of  an 
admission  by  the  adverse  party  who  knew  of  and  did  not  dissent  from 
such  entries.*^  » 

An  objection  for  want  of  proper  authentication  and  proof  of  gen- 
uineness should  be  specific,  and  is  not  covered  by  an  objection  that 


and  residing  at  the  place  of  trial  and 
"waii  a  competent  witness.  Bartholo- 
mew V.  Farwell,  41  Conn.  107. 

50 Burns'  Rev.  &U  1901,  |474,  pro- 
viding that  acts  and  proceedings  of  a 
corporation  may  be  proved  by  a  sworn 
copy  of  the  records,  was  not  intended 
to  provide  that  books  of  account  of  a 
private  corporation  might  be  Used  in 
evidence  in  a  different  manner  from 
books  of  natural  persons.  Coppes  v. 
TTnion  Nat.  Savings  &  Loan  Ass'n,  33 
Ind.  App.  367,  69  N.  E.  702. 

Books  of  a  corporation  are  admis- 
sible against  a  member  only  when 
brought  within  the  rule  established  by 
statute  (J.  &  A.  Ann.  St.  f  5520)  au-' 
thorizing  the  admission  of  private 
books  of  account  in  evidence.  Trainer 
V.  Oerman-American  Savings,  Loan  & 
Building  Ass'n,  204  HI.  616,  68  N.  E. 
650,  rev'g  102  HI.  App.  604. 

Under  §3  of  c.  51,  Bev.  St.  1899 
(J.  in  A.  Ann.  St.  IT  5520),  books  con- 
taining a  list  of  members,  and  show- 
ing amounts  due  prepared  by  a  secre- 
tary of  a  building  association,  were 
not  admissible  as  evidence  against  a 
member,  when  not  testified  to  as  cor- 
rect by  the  person  making  the  entries. 
Trainor  v.  German- American  Savings, 


Loan  &  Building  Ass'n,  204  HI.  616, 
68  N.  E.  650,  rev'g  102  111.  App.  604. 

*1  A  postal  registry  receipt  purport- 
ing to  have  been  signed  by  the  cor- 
poration with  an  individual  name  be- 
neath, must  be  supported  by  proof 
that  some  authorized  person  signed  for 
the  corporation.  Underwriter's  Fir/e 
Ass'n  V.  Henry  (Tex.  Civ.  App.),  79 
S.  W.  1072. 

58  Such  fact  may  be  shown  notwith- 
standing itjs  absence  from  a  pamphlet. 
Page  V.  Knights  &  Ladles  of  America 
(Tenn.  Ch.  App.),  61  S.  W.  1068. 

MA  by-law  regulating  members  of 
an  incorporated  fraternal  society  can- 
not be  proved  by  the  testimony  of  a 
member  that  a  printed  book  contain- 
ing such  by-law  contained  the  laws 
of  the  order  in  force  at  a  certain  date. 
Herman  v.  Supreme  Lodge  K.  of  P., 
66  N.  J.  L.  77,  48  Atl.  1000. 

54  Page  V.  Knights  Sd  Ladiejs  of 
America  (Tenn.  Ch.  App.),  61  8.  W. 
1068. 

55 Citizens'  Sav.  Bank  &  Trust  Co. 
V.  Pitchburg  Mut.  Fire  Ins.  Co.  (Vt.), 
86  Atl.  1056. 

56  Becker  v.  Donalson,  138  Ga.  634, 
75  S.  E.  1122. 
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the  records  are  self-serving.*''    The  objection  for  irrelevancy  is  also  a 
distinct  and  separate  objection.'* 

§  3104.  Admissions  and  declarations  by  officers,  a^renU  and  stock- 
holders. Admissibility  of  the  declarations  or  statements  of  the  of- 
ficers or  agents  of  the  corporation  to  bind  it  is  governed  by  the  ordinary 
rule  of  evidence  that  they  must  have  been  made  under  express 
authority,  or  within  the  scope  of  the  agency  which  the  declarant  at 
the  time  had  for  the  principal  to  be  bonnd».  or  have  been  ratified  or 
adopted  by  adopting  the  act  in  the  course  of  which  they  were  made. 
The  real  question  underlying  is,  therefore,  as  to  the  scope  of  the  agency 
or  the  agent's  authority,  hence  it  is  fu^ly  treated  elsewhere.**  An 
officer's  declaration  before  the  corporation  came  into  legal  existence  ** 
or  that  of  one  who  afterwards  helped  form  it  does  not  bind  that  cor- 
poration which  has  not  ratified  or  adopted  it*^  Admissions  and 
declarations  of  a  member  of  a  corporation,  not  made  when  he  is  acting 
as  its  authorized  agent,  are  not  evidence  against  it.**  A  conversation 
may  be  admissible  for  other  purposes  than  to  bind  the  corporation  by 
admissions,  thus  it  may  evince  notice  or  knowledge  or  understanding.** 

§3106.  Modes  of  proving  particular  facts— In  general.  In  this 
section  and  the  ensuing  one  are  collected  illustrative  cases  showing 


B7  0itizex)3'  8av.  Bank  &  Trust  Co. 
V.  Fitchburg  Mut.  Fire  Ins.  Co.  (Vt), 
8G  Atl.  1056. 

58  Fraternal  Belief  Ass'n  v.  Ed- 
wards, 9  Ga.  App.  43,  70  S.  E.  265. 

59  See  Chap.  42,  §§2159-2176,  supra. 

60  Letter  of  one  who  afterwards  be- 
came president  does  not  bind  national 
bank  which  had  not  yet  been  author- 
ized. First  Nat.  Bank  v.  Arnvstrong, 
42  Fed.  193. 

61  Ganther  v.  Jenks  &  Co.,  76  Mich. 
510,  43  N.  W.  600;  McCallum  v.  Purs- 
sell  Mfg.  Co.,  1  N.  Y.  Supp.  428. 

Effect  of  promoter's  admissions  to 
bind  corporation,  see  Chap.  5,  supra. 

68  Hartford  Bank  v.  Hart,  3  Day 
(Conn.)  495,  3  Am.  Dec.  274. 

Stockholder's  admissions  are  not 
those  of  a  party.  Fairfield  County 
Turnpike  Co.  v.  Thorp,  13  Conn.  173. 

Made  after  official  character  ceased. 
Polleys  V.  Ocean  Ins.  Co.,  14  Me.  141, 


writ  of  error  dismissed  13  Pet.  (IT.  S.) 
167,  10  L.  Ed.  105. 

What  a  third  person  represented  to 
another  about  the  amount  of  the  cor- 
porate debts  when  selling  the  corpo- 
ration is  irrelevant  on  an  issue 
whether  the  corporation  assumed  the 
payment  of  certain  notes  sued  on. 
Wilson  V.  Tyler  Coffin  Co.,  28  Tex.  Civ. 
App.  172,  66  8.  W.  865. 

63  A  conversation  with  an  officer 
may  be  admitted  to  impute  to  the  cor- 
poration through  him  knowledge  that 
the  other  party  expected  to  be  paid 
for  services  rendered.  Trogdon  v. 
Hanson  Sheep  Co.,  49  Mont.  1,  139 
Pac.  792. 

In  an  action  for  the  value  of  serv- 
ices rendered  and  accepted  by  the 
company,  the  conversation  of  a  direc- 
tor, who  had  the  work  done,  about  pay, 
was  admissible  to  show  that  it  was 
done  by  his  authority  and  in  ezpecta- 
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how  or  by  what  evidence  given  facts  may  be  proved.  The  preceding 
sections  have  been  devoted  to  admissibility  and  competency  of  ofiEered 
evidence,  while  these  treat  of  the  probative  fitness  and  suflSciency. 
Corporate  acts  and  resolutions  generally  are  best  shown  by  the  records 
thereof,  and  secondarily  by  copies  or  oral  testimony  based  on  a  proper 
foundation;  and  such  records  are  relevant  and  proper  to  show. gener- 
ally what  were  the  corporate  doings  and  resolutions,**  but  the  other 
papers  are  probative  when  competent,  including  proved  copies  and 
copies  certified  according  to  statute.^  Such  officially  certified  copies 
are  original  and  not  secondary  evidence.**  A  certificate  from  the 
proper  officer,  though  irregular  and  subject  to  objection  coming  from 
the  public,  may  still  show  admission  of  a  foreign  corporation  to  do  busi- 
ness.*''   Irregularly  kept  records  may  be  evidence  of  the  corporate  acts 


tion  of  pay.  Huntington  Fuel  Co.  v. 
Mcllvaine,  41  Ind.  App.  328,  82  N.  E. 
1001. 

64  Booth  V.  Dexter  Steam  Fire  En- 
gine Co.,  118  Ala.  369,  24  So.  405; 
Jones  V.  Florence  Wesleyan  Univer- 
sity, 46  Ala.  626;  Ryder  v.  Alton  Sd 
S.  R.  Co.,  13  111.  516.  See  §§^095- 
3101,  supra,  as  to  competency  as  best 
evidence  and  as  to  competency  as  doc- 
uments. 

66  Records  of  directors  may  be 
proved  by  a  duly  certified  copy,  by  a 
copy  proven  to  be  such  by  a  credible 
witness  aud  by  the  production  of  the 
original  records.  Cantwell  v.  Stock- 
men's Building,  Loan  .  &  Savings 
Union,  88  111.  App.  247,  aflf'd  187  1}\. 
275,  58  N.  E.  414. 

A  resolution  adopted  at  a  regular 
meeting  which  forms  part  of  the  min- 
\\te»  may  be  shown  by  a  copy,  unless 
a  special  reason  for  producing  the 
orfginal  exists.  New  Iberia  Sugar  Co. 
v.  Lagarde,  130  La.  387,  58  So.  16. 

In  an  action  to  collect  an  insurance 
policy  in  a  beneficial  order,  Shannon 's 
Code,  S  5569  (Mill  &  V.  Code,  J  4537), 
providing  that  a  copy  of  proceedings 
of  directors  certified  by  the  secretary 
p^iflll  be  evidence,  applies.  Page  ▼• 
Knights  &  Ladies  of  America  (Tenn. 
Ch.  App.),  61  S.  W.  1068. 

A  paper  purporting  to  contain   ex- 


tracts from  the  minute8>  to  which  i3 
attached  an  affidavit  of  a  person  stat- 
ing that  he  was  president  of  the  cor- 
poration, and  to  the  best  of  his  knowl- 
edge and  belief  the  said  extracts  were 
true  extracts  from  the  minutes,  held 
not  properly  certified  by  the  legal  keep- 
er thereof  (Code  Civ.  Proc.  §  1918, 
subd.  6,  7).  Nixon  v.  Goodwin,  3  Cal. 
App.  358,  85  Pac.  169. 

66  A  statute  making  certified  copies 
of  book  entries  and  records  admissible 
when  certified  by  the  secretary  or 
other  keeper  (Hurd's  Rev.  St.  1903, 
p.  937,  §  15),  makes  such  copies  orig- 
inal and  not  secondary  evidence.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Weber,  219 
111.  372,  4  L.  R.  A.  (N.  S.)  272,  76  N. 
E.  489,  rev'g  121  HI.  App.  465;  Man- 
del  V.  Swan  Land  &  Cattle  Co.,  Ltd., 
154  ni.  177,  27  L.  R.  A.  313,  45  Am. 
St.  Rep.  124,  40  N.  E.  462,  rev'g  51 
III.  App.  204. 

67  A  certificate  of  permission  to  a 
foreign  corporation  is  not  rendered 
inadmissible  in  a  private  suit  because 
it  authorizes  acts  which  a  foreign  cor- 
poration cannot  do  within  the  ^tate. 
Such  question  is  solely  for  the  state, 
and  the  certificate  is  evidence  so  far 
as  powers  are  lawfully  conferred.  Gal- 
veston Land  &  Improvement  Co.  v. 
Perkins  (Tex.  Civ.  App.),  26  S.  W. 
256. 
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and  resolutions.**  Corpprate  assent  or  dissent  may  be  shown  by  circum- 
stances just  as  in  the  cases  of  natural  persons.**  Under  the  rule  that 
one  cannot  testify  to  his  own  motive  or  intent  when  that  is  the  direct 
and  one  of  the  ultimate  issues,  an  agent's  testimony  that  he  had  no 
malice  in  instifuting  a  prosecution  has  been  excluded.''*  The  subse- 
quent  rescission  of  a  vote  may  help  to  show  that  the  parties  dissented  ' 
from  the  vote.''^ 

Subscriptions  may  be  proved  by  the  records,  books  and  subscription 
papers  subject  to  the  oHinary  rules  as  to  secondary  evidence  and 
parol  evidence,  and  are  prima  facie  only  that  the  persons  named  did 
subscribe.  Official  certificates  may  be  conclusive  evidence  that  the 
requisite  amount  was  validly  subscribed,  but  certificates  or  filings 
made  without  warrant  of  law  are  not  receivable.''*  The  stock  certificate 
book  will  not  be  regarded  as  the  ** stock  transfer  book,"  which  under  a 
statute  is  made  admissible  as  evidence  who  are  stockholders.''*  Books 
may  be  admissible  to  show  when  a  conceded  member  participated  in 
affairs  of  the  corporation.''^  Existence  of  net  earnings  and  of  a  right 
thereto  may  be  shown  by  certificates  reciting  the  holding  of  stock  and 
of  a  right  to  share  in  such  earnings,  though  made  payable  out  of  future 
earnings.*'* 

Directors'  meetings  and  action  taken  fhereat  may  be  proved  prima 
facie  by  minutes  and  records  properly  authenticated,  subject  to  the 
rules  of  secondary  and  parol  evidence.    If  their  acts  were  not  recorded 

6t  A  statute  requiring  corporations  57  N.  E.  1043.  ^  See  also  §  3101,  supra, 

to  choose  a  clerk  who  shall  be  sworn  a»  to  effect  of  books  to  prove  mem- 

(St.  1808,  c.  65),  does  not  operate  »o  bership  between  corporation  and  mem- 

that  a  corporation  can  have  no  records  ber. 

and  prove  no  corporate  acts  unless  its  As  to  evidence  in  actions  to  enforce 

clerk  is  first  sworn.    Stebbins  v.  Mer-  stockholders'  liability,  see  chapter  on 

ritt,  10  Cush.  (Mass.)  27.  Stock  and  Stockholders,  infra. 

60  Chicago  is  O.  W.  B.  Co.  v.  People,  78  A    stock    certificate    book    with 

79  III.  App.  529,  aff'd  179  HI.  441,  53  original    certificates    and    also    stubs 

N.  E.  986.  showing  surrender  and  reijssue  is  not 

70  Birmingham  Bottling  Co.  v.  Mor-  the  stock  transfer  book  within  Laws 
ris,  193  Ala.  627,  09  So.  85.  1875,   e.   611,    §  17.     Geneva  Mineral 

71  Goodwin  v.  United  States  Annuity  Spring  Co.  v.  Steele,  111  N.  Y.  App. 
&  Life  Ins.  Co.,  24  Conn.  591.  Div.  706,  97  N.  Y.  Supp.  996. 

7a  See  Chap.  17,  §§660,  703,  supra.  74  To   show   a  participation   in   the 

Name   on   stock   book   as   evidence  affairs  of  a  bank  after  a  time  when 

that  person  is  stockholder,  see  chapter  he  claimed  he  had  withdrawn  from  the 

on  Stock  and  Stockholders,  infra.  corporation.      Bradford    v.    National 

Articles  are  prima  facie  evidence  of  Ben.  Ass'n,  26  App.  Cas.  (D.  C.)  268. 

full  subscription.     McCoy  v.  World's  7« Bailey  v.  New  York  Cent.  &  H. 

Columbian  Exposition,  87  HI.  App.  605,  River  R.  Co.,  22  Wall.  (IT.  S.)  604,  22 

aff 'd  186  HI.  356,  78  Am.  St.  Rep.  288,  L.  Ed.  840. 
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or  minuted,  parol  evidence  is  admissible  unless  it  was  an  act  required 
to  be  recorded  or  written  J*  Irre^ar  practices  or  methods  or  place  of 
meeting  may  be  considered  as  bearing  on  the  legality  of  a  meeting.''^ 
By-laws  may  be  proved  by  the  corporate  books,''*  or  by  parol  evidence 
if  they  were  not  recorded  or  the  books  are  not  producible,^  or  by 
printed  copies  properly  proved  to  be  correct.*^ 

Appointment  of  officers  and  their  emoluments  may  be  proved  by  rec- 
ords which  show  the  facts,*^  or  by  parol,**  or  by  circumstances.** 
Since  a  person  may  be  bound  by  an  implied  admission,  contained  in 
corporate  books,**  an  employment  may  be  shown  as  well  by  reading 
and  approving  a  record  of  the  election  in  the  presence  of  the  person 
elect  as  by  the  record  of  such  election.**  Unrecorded  statements  and 
discussions  at  directors'  meetings  may  tend  to  prove  a  course  of  deal- 
ing evincive  of  authority.**  Conformity  of  action  to  or  deviation  from 
by-law  requirements  may  be  considered  as  bearing  on  authority.*'' 


78  See  Chap.  42,  §f  1640,  1654,  1695, 
supra,   also   §§3097,   3098,  3upra. 

77 To  show  that  a  directors'  meet- 
ing was  clandestine  and  invalid,  the 
testimony  of  witnesses  that  meetings 
were  customarily  held  at  another 
place  is  receivable.  Goodwin  v. 
United  States  Annuity  Sd  Life  Ins.  Co., 
24   Conn.  591. 

7S  §  488,  supra,  and  see  also  §  3101, 
snpra.  Mayor  So  Aldermen  of.  Tusca- 
loosa V.  Wright,  2  Port.  (Ala.)  230; 
Com.  V.  Woelper,  3  Serg.  &  B.  (Pa.) 
29,  8  Am.  Dec.  628. 

79  §  3097,  supra.  It  is  presumed 
that  by-laws  were  regularly  and  duly 
adopted,  where  they  have  been  acqui- 
esced in  and  acted  on.  §  3092,  supra. 
Marsh  v.  Mathias,  19  Utah  350,  56 
Pac.  1074. 

80  Knights  ft  Ladies  of  America  v. 
Weber,  101  HI.  App.  488. 

SI  Becordjs  of  the  corporation  are 
admissible  to  show  what  emoluments 
were  given  with  the  appointment  of 
defendant  as  plaintiff's  officer.  Fra- 
zier  V.  Virginia  Military  Institute,  81 
Va.  59.     See  also  §  3101,  supra. 

M  Appointment  of  trustees  may  be 
proved  by  a  writing  showing  it  or  by 
parol.  Wiles  v.  Philippi  Church,  63 
Ind.  206. 


53  Authority  of  president  to  pur* 
chase  goods  may  be  proved  by  cir- 
cum3tances  in  absence  of  records  and 
books  of  corporation.  Westcott  v.  At- 
lantic Silk  Co.,  3  Mete.  (Mass.)  282, 
290. 

Election  of  officer  and  his  attempted 
exercise  of  the  powers  of  the  office 
tends  to  show  that  he  still  held  it. 
Clarke  v.  Warwick  Cycle  Mfg.  Co., 
174  Mass.  434,  54  N.  E.  887. 

A  formal  acceptance  of  election  as 
director  is  not  essential.  Tacit  ac- 
ceptance by  acceptance  of  the  service 
and  by  other  acts  evincive  of  official 
character  suffice.  Danville  ft  W.  B. 
Co.  V.  Brown,  90  Va.  340,  18  S.  E. 
278. 

54  See  also  §  3102,  supta. 

55  Whether  a  clerk  was  chosen  at  a 
particular  time  is  immaterial  and  the 
record  in  respect  to  time  is  also  im- 
material, where  it  clearly  appears  that 
the  record  stating  his  election  was 
read  and  approved  in  his  presence. 
Delano  v.  Smith  Charities,  138  Mass. 
63.« 

56  Smith  V.  Bank  of  New  England, 
72  N.  H.  4,  54  Atl.  385. 

S7As  to  probative  tendency  of  by- 
laws, see  fUso  §  3094,  supra. 
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On  the  question  of  authority  to  make  oral  contracts  the  by-laws  gov- 
erning written  ones  are  not  relevant.*®  If  not  objected  to  as  second- 
ary, a  copy  of  the  constitution  and  by-laws  is  evidence  on  the  question 
of  authority.*®  Any  recognition  by  the  corporation  of  it  may  prove  an 
agency  ^  or  it  may  be  proved  by  parol  unless  the  charter  requires  a 
writing  and  the  other  party  is  chargeable  with  knowledge  of  such  a 
requirement.*^  And  customary  dealings  may  be.evidence  of  an  agent's 
authority.** 

The  making  and  terms  of  a  contract  may  be  shown  by  records  **  or 
by  a  certified  copy  thereof  made  pursuant  to  statute  by  the  proper 
corporate  ofl5cer.**  And  to  show  that  the  corporation  was  party  to  a 
contract  of  sale,  recitals  in  its  certificate  may  be  relevant.**  A  deed  in 
the  name  of  the  corporation  described  as  **  incorporated  *'  shows  that 
it  made  the  covenants  therein.**  Whether  the  contract  is  that  of  the 
corporation  or  of  its  officer  or  member  is  proved  primarily  by  the  name 


8«E.  W.  McLellan  Co.  v.  East  San 
Mateo  Land  Co.,  166  Cal.  736,  137  Pac. 
1145. 

WTopeka  Capital  Co.  v.  March,  10 
Kan.  App.  40,  61  Pac.  876. 

M  Authority  of  the  agent  may  be 
proved  by  showing  a  contract  by  him 
"as  agent"  for  the  corporation  and 
use  and  recognition  by  it  as  the  real 
party  in  using  the  subject  of  the  con- 
tract. Tennessee  River  Transp.  Co.  v. 
Kavanaugh,  93  Ala.  324,  9  So.  395. 

Becognition  of  a  contract  of  pur- 
chase by  ujse  of  the  chattel  shows 
agency  to  purchase  and  ratification. 
A.  Meister  &  Sons  Co.  v.  Wood  &  Ta- 
tum  Co.,  26  Cal.  App.  584,  147  Pac. 
981.  See  also  Mechem  on  Agency; 
Clark  &  Skyles  on  Agency. 

W  Carey  v.  Philadelphia  &  O.  Pe- 
troleum Co.,  33  Cal.  694;  Richardson 
V.  St.  Joseph  Iron  Co.,  5  Blackf.  (Ind.) 
146,  33  Am.  Dec.  460. 

Evidence  held  insufficient  to  show 
officer's  authority  to  execute  mort- 
gage. Leggett  V.  New  Jersey  Manu- 
facturing &  Banking  Co.,  1  N.  J.  «Eq. 
541,  23  Am.  Dec.  728. 

M  Evidence  of  the  manner  in  which 
directors  had  commonly  permitted  of- 
ficers to  act  for  the  company  in  gen- 
eral held  sufficient  to  warrant  a  finding 


of  authorization  of  a  certain  contract. 
Smith  V.  Bank  of  New  England,  72 
N.  H.  4,  54  Atl.  385. 

98  Resolution  of  directors  authoriz- 
ing the  borrowing  of  money,  and  the 
execution  of  a  promissory  note  as  evi- 
dence of  the  loan.  TJnion  Trust  Co.  of 
San  Francisco  v.  Dickinson,  30  Cal. 
App.  91,  157  Pac.  615. 

94  Under  J.  &  A,  Ann.  St.  1(5532, 
providing   that   ''papers,  entries   and 


records  of  any  corporation   * 


«   » 


may 


be  proved  by  a  copy  thereof,  certified 
under  the  hand  of  the  secretary  *  ♦  ♦ 
or  other  keeper  of  the  same,"  a  copy 
of  a  railroad  lease  so  certified  by  the 
lessor's  officers  under  the  corporate 
seal  i3  admissible  as  primary  evi- 
dence. Chicago,  B.  &  Q.  B.  Co.  v. 
Weber,  219  111.  372,  4  L.  R.  A.  (N.  S.) 
272,  76  N.  E.  489,  rev'g  121  111.  App. 
455. 

96  The  certificate  of  incorporation 
mentioning  certain  assets  is  admis- 
sible on  the  question  whether  the  cor- 
poration bought  them  or  a  partner- 
ship which  it  succeeded.  Nashua  Iron 
&  Braaa  Foundry  Co.  v.  Chandler  Ad- 
justable Chair  &  Desk  Co.,  166  Mass. 
419,  44  N.  E.  348. 

96  P.  J.  Willis  &  Bro.  v.  Smith,  17 
Tex.  Civ.  App.  543,  43  S.  W.  325. 
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or  way  in  which  it  is  signed  and  worded  as  evincing  one  or  the  other,*^ 
aided  by  parol  evidence  as  to  the  real  fact,®*  and  the  knowledge  of  the 
other  party  or  his  privies  is  also  a  factor.**  Identity  of  name  alone 
is  insufficient  to  prove  a  corporate  liability.^  Construction  and  exist- 
ence of  corporate  works  and  properties  may  be  proved  by  parol,"  or  by 
records,  and  the  records  may  tend  to  prove  rental,  purchase,  owner- 
ship, or  sale  of  property,  if  otherwise  competent.*  Whether  or  not 
the  liabilities  of  a  predecessor  were  assumed  is  ordinarily  to  be  proved 
by  the  contract  of  succession  and  the  subsequent  action  of  the  cor- 
poration in  the  light  of  the  existing  laws.*  The  inere  silence  of  the 
reorganization  as  to  assumption,  though  making  mention  of  other 
things  pertaining  to  the  predecessor,  does  not  negative  an  assumption 
of  its  liabilities.*    Title  to  the  property  of  predecessors  is  not  suffi- 


97  See  generaUy  §  1469  e%  seq.,  supra. 

Mf  11492-1494,  Bupra. 

Evidence  held  to  show  indorsement 
as  individuals  where  partnership  had 
been  recently  incorporated.  Beedy 
Elevator  Go.  v.  Silberstein  &  Silver, 
Inc.,  117  N.  Y.  Supp.  245.       ' 

M  Evidence  held  insufficient  to  3how 
that  a  broker's  contract  for  sale  of 
property  was  made  by  corporation 
when  one  of  the  brokers  knew  it  be- 
longed to  an  officer  individually.  Mc- 
Corry  v.  John  C.  Wiarda  &  Co.,  149 
N.  Y.  App.  Div.  863,  134  N.  Y.  Supp. 
667. 

1  To  show  a  corporation  liable  for 
a  debt  of  a  partnership  or  individual 
trading  under  3uch  name  previously. 
Bludwine  Bottling  Go.  v.  Grown  Cork 
&  Seal  Go.,  14  Oa.  App.  285,  80  S.  E. 
853. 

For  a  ease  where  evidence  was  in- 
sufficient to  show  that  person  as  an 
individual  was  contracting  party 
rather  than  corporation  of  his  name, 
see  Bauch  v.  Whitehouse,  28  S.  D.  515, 
134  N.  W.  71. 

2  Parol  proof  is  admissible  to  show 
that  a  boom  was  erected  by  the  cor- 
poration plaintiff  which  was  formed 
by  legislative  grant  to  him  to  be  a  cor- 
poration with  his  associates,  and  where 
he  built  the  boom.     Penobscot  Boom 


Corporation  v.  Lamson,  16  Me.  284, 
33  Am.  Dec.  656. 

8  Record  book  of  corporation  held 
admissible  to  show  rental  of  certain 
premises,  and  approval  of  conduct  of 
president  in  leasing  offices.  Howard 
Ins.  Co.  V.  Hope  Mot.  Ins.  Co.,  22 
Conn.   394. 

A  book  of  minutes  identified  as  such 
by  the  officer  having  custody  is  ad- 
missible to  prove  a  sale  therein  recited. 
Bridges  v.  Southern  Bell  Telephone  & 
Telegraph  Co.,  15  Ga.  App.  291,  82  S. 
E.  925. 

In  proceedings  to  condemn  a  right 
of  way,  minutes  of  a«railroad  company 
introduced  to  ^how  chain  of  title  to 
the  right  of  the  way  which  is  being 
taken  are  properly  admitted  for  such 
purpose  but  not  recitals  therein  of 
value  which  serve  the  declarant's 
claims.  North  Shore  B.  Co.  v.  Penn- 
sylvania Co.,  251  Pa.  445,  96  Atl.  990. 

4  See  generally  chapters  on  Consol- 
idation and  Merger;  Beorganization, 
infra. 

5  Articles  of  reorganization  showing 
no  assumption  of  liabilities  do  not 
prove  that  they  were  not  assumed 
by  the  reorganization  agreement, 
though  the  agreement  is  mentioned  in 
stating  the  purposes  of  incorporation. 
Klein  v.  East  Biver  Elec.  Light  Co., 
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ciently  proved  by  the  bare  fatft  of  succession  of  incorporation,^  but 
it  and  the  delivery  of  the  predecessors'  property  is  enough^ 

Payment  of  the  statutory  license  fee  or  tax  as  a  condition  to  suing 
or  doing  business  may  be  proved  by  parol  as  well  as  by  an  official 
receipt  or  certificate,  where  the  latter  is  not  made  by  statute  the  ex- 
clusive means  of  proof.® 

While  not  essentially  pertaining  to  corporations,  the  question  of 
admissibility  of  such  records  as  those  of  train  movements  or  car  rec- 
ords arises  almost  invariably  in  connection  with  proving  corporate 
doings,  and  perhaps  in  the  great  majority  of  cases  the  corporation  is 
a  party.  The  better  rule  is  to  admit  them  on  the  ground  of  conven- 
ience and  necessity,  and  further  support  is  found  in  the  res  gestae 
rule ;  •  and,  even  though  a  witness  was  on  the  stand  who  might  have 


90  N.  Y.  App.  Div.  92,  86  N.  T.  Supp. 
164,  revM  182  N.  Y.  27,  74  N.  E.  495. 

6  Ownership  of  the  property  of  a 
predecessor  partnership  is  not  shown 
by  proof  of  organization  without  any 
formal  transfer  having  yet  been  made. 
Ruettell  V.  Greenwich  Ins.  Co.,  16  N. 
D.  546,  113  N.  W.  1029.  See  generally 
chapters  on  Consolidation  and  Mer- 
ger; Reorganization,   infra. 

7  Title  of  plaintiff  corporation  a3 
against  dissenting  members  of  the  un- 
incorporated association  which  pre- 
ceded  is  shown  by  the  admission  im- 
plied in  delivering  the  evidence  of 
right  to  the  property  to  the  appro- 
priate officer  of  the  new  corporation. 
North  St.  Louis  Christian  Church  v. 
McGowan,  62  Mo.  279. 

SThe  statute  making  the  certificate 
of  payment  prima  facie  evidence 
(Rem.  &  Bal.  Code,  §§  3682,  3715)  ia 
not  exclusive.  Eastman  &  Co.  v.  Wat- 
son, 72  Wash.  522,  130  Pac.  1144;  Pa- 
cific Drug  Co.  V.  Hamilton,  71  Wash. 
469,  128  Pac.  1069;  Miller  &  Sons  v. 
Simmons,  67  Wash.  294,  121  Pac.  462; 
State  v.  Superior  Court  for  Clallam 
Co.,  62  Wash.  612,  114  Pac.  444. 

•  A  train  dispatcher's  record,  called 
a  "train  sheet**  or  telegraphic  regis- 
ter of  trains  showing  the  arrival  and 
departure  of  all  trains  on  a  division 
of  a  railroad  is  admissible  in  evidence 


for  such  purposes  in  an  action  for  in- 
juries sustained  by  an  employee  struck 
by  a  train.  Louisville '&  N.  R.  Co.  v. 
Daniel,  28  Ky.  L.  Rep.  1146,  3  L.  R. 
A.  (N.  S.)  1190,  91  S.  W.  691. 

In  Louisville  &  N.  R.  Co.  v.  Daniel, 
122  Ky.  256,  28  Ky.  L.  Rep.  1146,  3 
1,.  R.  A.  (N.  S.)  1190,  91  S.  W.  691, 
the  court,  in  giving  the  reasons  for 
the  admission  of  such  record,  said: 
"Books  of  original  entry,  called  shop- 
keeper's or  parties'  books,  have  for 
centuries  been  admitted  as  evidence 
in  favor  of  the  party  keeping  them. 
*  *  *  The  rule  itself  has  been  sub- 
jected to  not  a  few  changes  in  judicial 
application,  and  to  many  more  by  leg- 
islative action.  While  very  narrow 
originally,  the  tendency  has  been  upon 
the  whole  to  broaden  its  application, 
though  it  is  believed  that  the  first 
principles  upon  which  it  was  founded 
are  to  be  clearly  recognized  in  every 
change  that  it  has  undergone.  These 
are,  in  fine,  that,  as  the  courts  require 
the  production  of  the  best  evidence 
that  the  nature  of  the  case  admits  of, 
necessity  and  circumstantial  guaranty 
of  trustworthiness  of  such  entries  may 
render  them,  not  only  the  best,  but 
the  only  reliable,  evidence  practicable 
to  be  obtained  to  establish  the  dis- 
puted fa<jt.  ♦  ♦  ♦  That  which  is 
the  final  basis  of  action,  of  calcula- 
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testified  to  the  same  fact,  their  admission  was  approved.*®    A  similar 
record  of  accidents  kept  in  obedience  to  statute  was  admitted.** 

By  statutes  making  certified  copies  of  public  records  admissible,  any 
document  or  report  made  and  filed  by  the  corporation  may  be  proved 
by  copy  from  the  public  keeper  when  relevant.**    Such  a  statute  will 

tion,  reliance,  investment,  and  general  of  cars  during  a  given  time.  Cap- 
ital Traction  Co.  v.  Brinley,  43  App. 
Cas.   (D.  C.)   430. 

In  an  action  for  damages  under  the 
Federal  Employers'  Liability  Act,  for 
persona]  injuries  received  by  a  switch- 
man, records  of  a  railroad  company 
showing  that  a  car  did  not  stop  in 
Missouri,  properly  identified  and  with 
their  correctness  shown,  were  admis- 
3ible.  Trowbridge  v.  Kansas  City  ft 
W.  B.  By.,  192  Mo.  App.  52,  179  S.  W. 
777. 

10  Where  an  agent  of  such  railroad 
was  on  the  stand  to  explain  the  rec- 
ords, at  the  time  car  records  were  in- 
troduced to  show  interstate  transpor- 
tation, such  fact  did  not  make  the 
records  inadmissible,  their  identity 
and  correctness  having  been  proved  by 
another  agent  before.  Trowbridge  v. 
Kansas  City  &  W.  B.  By.,  192  Mo. 
App.  52,  179  S.  W.  777. 

11  Under  Civ.  Code  1913,  ^  3768,  re- 
quiring section  foremen  to  keep  a  rec- 
ord of  live  stock  killed,  such  record 
would  be  competent  evidence  of  the 
fact  as  a  memorial  of  one  of  the  ulti- 
mate facts.  Atchison,  T.  &  S.  F.  B. 
Co.  V.  Carrow,  18  Ariz.  92,  156  Pac. 
965. 

1*A  copy  of  a  report  of  a  railway 
company  to  a  state  engineer  and  sur- 
veyor in  accordance  with  a  statute  (2 
B.  S.  6th  Ed.  p.  534,  f  45,  subd.  102) 
and  duly  certified  (1  B.  S.  6th  Ed.  p. 
558,  §  7;  p.  415,  §  7;  Code  Civ.  Proc. 
§  993)  is  competent  evidence  of  a  ma- 
terial admission  made  by  defendant 
corporation  as  to  an  injury.  Leonard 
V.  New  York  Cent.  &  H.  Biver  B.  Co., 
44  N.  Y.  6uper.  Ct.  575,  aff'd  80  N. 
Y.  659. 


confidence  in  every  business  enter- 
prise, may  safely,  in  genera],  be  re- 
sorted to  to  prove  the  main  fact.  The 
courts  need  not  discredit  what  the 
common  experience  of  mankind  relies 
upon.  Such  is  the  use  of  books  of  rec- 
ord of  original  entries  made  under 
circumstances  that  are  a  guaranty  of 
their  trustworthiness.  *  ♦  *  1*0 
the  objection  that  his  (the  train 
dispatcher's)  record  is  not  hia  own 
personal  knowledge,  the  answer  is 
that  the  intelligence  transmitted  to 
him  by  his  subordinates  is  all  of  the 
same  kind  and  grade  as  that  recorded 
in  his  entries.  Its  trustworthiness  is 
supported  by  the  same  considerations. 
It  is  at  least  as  reliable  fls  salesmen 's, 
drfliymen's,  porters'  or  wharfingers' 
information  conveyed  to  a  bookkeeper, 
-who  makes  the  original  entries  there- 
of. *  *  *  If  every  telegraph  oper- 
ator along  the  line  were  to  come  into 
court,  and  all  testify  to  their  recol- 
lections of  the  position  of  trains  at 
or  near  their  stations  at  a  given  hour 
and  day,  the  result  would  be  neither 
more  certain,  nor  the  truth  clearer, 
than  by  the  use  of  the  original  record 
made  at  the  time  the  events  were  hap- 
pening. In  addition,  to  call  aQ  these 
men  away  from  their  posts  to  the 
court,  to  bring  a  regiment  of  witnesses 
to  prove  minute  details  of  a  status 
more  easily  and  truly  shown  by  a  con- 
temporaneous record,  would  be  to  dis- 
card the  better  for  the  worse,  and  to 
trammel  the  administration  of  jus- 
tice." 

A  street  railway  company  may  be 
permitted  to  show  that  it  keeps  trans- 
portation records,  and  that  such  records 
show  the  passage  of  a  large  number 
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authorize  authenticated  copies  only  when  the  original  is  a  lawfully 
filed  public  record  in  the  certifier's  office.*'  Papers  filed  or  returned 
may  be  admissible  as  fraudulent  representations  with  other  necessary 
proofs-  of  the  fraud.** 

In  some  classes  of  cases  the  ordinary  rule^of  a  preponderance  being 
sufficient  is  supplemented,  as  in  the  cases  between  natural  parties,  with 
a  rule  that  a  clear  case  must  be  made  out;  and  such  an  instance  is 
that  of  a  bill  to  restrain  an  action  of  a  corporation  in  violation  of 
charter  amounting  to  a  public  nuisance.**  The  records  and  minutes 
are  prima  facie  and  not  conclusive  evidence  of  the  corporate  pro- 
ceedings.** The  certificate  of  commissioners  to  receive  subscriptions 
and  to  certify  the  amount  subscribed  is  conclusive  as  to  the  amount 
and  validity  of  the  amount  so  certified,  where  they  were  appointed  by 
and  acting  under  legislative  enactment.*'' 

§  3106.  —  Corporate  existence^  incidents  and  chancto:.  With  the 
mode  of  proving  the  existence  and  character  of  the  corporation  in 
actions  between  other  parties  this  section  has  ndthing  to  do,  though  in 
many  instances  the  rule  might*  be  the  same  whosoever  were  the  par- 
ties.**  The  mode  of  proof  is  to  a  goodly  extent  regulated  by  statute. 
Official  certificates  are  made  conclusive  by  some  statutes,  while  in  other 
states  they  are  prima  facie  only,  and  the  statute  usually  permit  other 


18  The  statute  (Sayle3' Ann.  Civ.  St.      Rep.    140,    102    Pac.    381;    Northland 


1897,  art.  3057)  making  authenticated 
copies  of  instrument^  executed  by  the 
insurance  commissioner  evidence,  re* 
lates  only  to  instruments  required  by 
law  to  be  filed  in  his  office.  South- 
western Surety  Ins.  Co.  v.  Anderson, 
106  Tex.  46,  155  S.  W.  1176,  rev'g 
(Tex.  Civ.  App.),  152  S.  W.  816. 

14  In  order  that  official  returns  or 
filings  shall  be  admissible  as  fraudu- 
lent representations,  it  must  appear 
that  they  were  known  to  the  defrauded 
person.  Fogg  v.  Pew,  10  Gray  (Mass.) 
409,  71  Am.  Dec.  662. 

15  Evidence  must  be  clear  that  there 
will  be  a  nuisance  injurious  to  the 
public.  District  Attorney  v.  Lynn  Ss 
B.  R.  Co.,  16  Gray  (Mass.)  242.  See 
also  chapter3  on  Injunctions;  Forfei- 
ture, etc.,  infra. 

16  Just  V.  Idaho  Canal  &  Improve- 
ment Co.,  16  Idaho  639,  133  Am.  St. 


Produce  Co.  v.  Stephens,  116  Minn. 
23,  133  N.  W.  93;  State  v.  Guertin, 
106  Minn.  248,  130  Am.  St.  Bep.  610, 
119  N.  W.  43;  Woonsocket  Union  B. 
Co.  V.  Sherman,  8  B.  I.  564. 

A  witness  may  testify  as  to  the  de- 
livery of  certain  securities  to  a  cor- 
poration regardless  of  what  appears 
;n  the  minutes.  Fouche  v.  Merchants' 
Nat.  Bank  of  Bome,  110  Ga.  827,  36 
S.  E.  ^56. 

Parol  evidence  to  impeach  or  ex- 
plain or  supplement  them,  see  |  3100, 
supra. 

17  Connecticut  &  P.  B.  E.  Co.  v. 
Bailey,  24  Vt.  465,  58  Am.  Dec.  181, 
and  see  Lane  v.  Brainerd,  30  Conn. 
565;  Litchfield  Bank  v.  Church,  29 
Conn.   137. 

iSSee  as  to  proof  generally,  §§  416- 
440,  supra. 
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evidence  tb  be  received  even  when  a  statutory  mode  of  proof  is  pro- 
vided.^* 

There  are  various  ways  of  proving  corporate  existence  besides  put- 
ting the  articles  in  evidence,*^  and  in  general  it  may  be  said,  that  if 
user  as  a  corporation  be  established,  the  other  necessary  facts  will 
be  supplied  by  presumption  to  make  a  prima  facie  case.*^  The  pre- 
sumptions upon*  this  fact  have  already  been  treated.^  In  actions 
where  de  jure  existence  is  not  a  direct  issue  it  is  ordinarily  sufScient 
to  prove  a  de  facto  existence  or  facts  raising  an  estoppel  conclusive  of 
that  fact,**  and  this  is  the  rule  where  the  issue  of  nul  tiel  is  joined.** 
The  rule  against  collateral  attack  in  a  private  suit  will  exclude  evi- 
dence of  irregularities,  such  as  that  the  articles  were  improperly  al- 
lowed to  be  filed  because  the  name  was  one  which  could  not  lawfully 
be  chosen.**  Where  it  is  only  necessary  to  prove  a  de  facto  existence, 
it  may  be  done  by  proving  assumption  of  corporate  existence  although 
there  was  also  proof  of  de  jure  existence.'^  It  is  said  that  strict  ^oof 
of  de  jure  existence  is  necessary  (a)  in  actions  by  the  state  to  try 
the  very  question,  (b)  proceedings  by  the  corporation  exercising  a 
franchise  in  derogation  of  common  right,  (c)  proceedings  of  a  penal 
character  by  the  corporation,  (d)  actions  on  contracts,  like  subscrip- 
tions, where  corporate  existence  is  the  consideration/,  and  (e)  where 


19  §§438,  440,  supra. 

MA  statement  of  the  court  that 
corporate  existence  must  be  proved 
by  the  articles  of  incorporation  and  in 
no  other  way  is  erroneous.  First  Nat. 
Bank  of  Iowa  City  v.  Walker,  27  I<laho 
199, 148  Pac.  46. 

91  §422,  supra. 

M|§  422-424,  3091,  supra. 

SS  §1417-420,  0upra.  And  see  Trus- 
tees of  First  Presbyterian  Church  of 
Duluth  V.  United  States  Fidelity  & 
Guaranty  Co.,  133  Minn.  429,  158  N. 
W.  709;  Eilpatrick-Koch  Dry -Goods 
Co.  v.  Box,  13  Utah  494,  45  Pac.  629. 

Prima  facie  inet)rporation  is  enough 
when  no  issue  is  made.  MacMillan  Co. 
V.  Stewart,  69  N.  J.  L.  212,  54  Atl. 
240,  aff'd  69  N.  J.  L.  676,  56  Atl. 
1132. 

Assumpsit  on  a  note  to  make  up  a 
fund  subscribed  for  an  endowment  of 
a  professorship  in  defendant's  sem- 
inary  does  not  require   strict  proof. 


Hudson  V.  Green  Hill  Seminary  Cor- 
poration, 113  111.  618.  ' 

Where  pleadings  are  oral  affirma- 
tive proof  that  plaintiff  is  a  corpo- 
ration suffices.  Gillin  Printing  Co.  v. 
Traphagen,  36  N.  Y.  Misc.  774,  74  N. 
Y.  Supp.  900. 

84  Hudson  v.  Green  Hill  Seminary 
Corporation,  113  HI.  618  j  Nelson  Ches- 
man  &  Co.  v.  Singers,  183  HI.  App. 
591;  Dean  &  Son  v.  W.  B.  Conkey  Co., 
180  HI.  App.  162;  Patton  &  Gibson 
Co.  V.  Shreve  &  Kelso,  134  HI.  App. 
271;  Concord  Apartment  Hou3e  Co.  v. 
Alaska  Refrigerator  Co^  78  HI.  App. 
682;  Heaston  v.  Cincinnati  &  F.  W. 
E.  Co.,  16  Ind.  275,  79  Am.  Dec.  430. 

85Yallejo  &  N.  B.  Co.  v.  Reed  Or- 
chard Co.,  169  Cal.  545,  147  Pac.  238 
(choice  of  improper  name);  Heaston 
V.  Cincinnati  &  Ft.  W.  R.  Co.,  16  Ind. 
275,  79  Am.  Dec.  430. 

«6Vallejo  &  N.  R.  Co.  v.  Reed  Or- 
chard Co.,  169  Cal.  545,  147  Pac.  238. 
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power  to  take  by  will  is  in  issue  depending  on  regularity  off  corporate 
origin.*^ 

Direct  testimony  of  an  officer  to  the  fact  suffices  to  prove  that  the 
party  is  a  corporation,*®  or  the  fact  of  a  consolidation,*  if  there  is  no 
objection  to  the  competency  of  such  proof.  , 

Long  user  of  corporate  attributes,**  or  user  coupled  with  proof  of  a 
charter  or  articles  under  a  general  law,*^  or  with  proof  of  organiza- 
tion *•  suffices.  User  may  be  proved  by  election  of  officers,  meetings 
or  business  evincing  corporate  activity.** 

The  proof  may  also  be  made  by  showing  organization  under  a  gen- 
eral law,  or  proof  of  the  charter  and  of  compliance  with  conditions,** 
or  acceptance,**  or  completion  of  organization,**  but  if  the  charter  is 
in  present!  without  conditions,  it  is  enough.*'  If  an  official  act  was 
necessary  to  institute  an  organization  meeting,  proof  of  the  meeting 


S^i^udson  V.  Green  Hill  Seminary 
Corporation,  113  111.  618. 

M  Goldberg,  Bowen  &  Co.  v.  Dim- 
ick;  169  Cal.  187,  146  Pac.  672. 

In  absence  of  objection  testimony 
by  the  president  to  the  direct  fact 
suffices  though  a  statute  provides  for 
a  certificate  as  prima  facie  proof. 
State  V.  Pittam,  32  Wash.  137,  72  Pae. 
1042  (a  criminal  case) ;  Stanford  Land 
Co.  V.  Steidle,  28  V^ash.  72,  68  Pac. 
178.  Thi3  is  also  the  rule  in  actions 
in  general,    f  425,  supra. 

WKinion  v.  Kansas  City,  Ft.  S.  ft 
M.  R.  Co.,  39  Mo.  App.  382. 

30  Daniels  v.  Boanoke  Bailroad  & 
Lumber  Co.,  158  N.  C.  418,  74  S.  E. 
331. 

81  Bamsey  v.  Peoria  Marine  &  Fire 
Ins.  Co.,  55  111.  311;  Dean  &  Son  v. 
W.  B.  Conkey  Co.,  180  111.  App.  162; 
Bank  of  Manchester  v.  Allen,  11  Yt. 
302. 

An  act  for  incorporation  of  a  grand 
lodge,  vesting  it  with  power  to  estab- 
lish local  lodges  as  bodies  corporate, 
and  proof  of  election  of  trustees  and 


'sSMcFarlan  v.  Triton  Ins.  Co.,  4 
Den.  (N.  Y.)  392. 

S3  1439,  supra. 

34  Certified  copy  of  charter  and 
proof  of  compliance  with  conditions 
suffice.  Calor  Oil  &  Gas  Co.  v.  Fran- 
zell,  33  Ky.  L.  Bep.  98,  109  S.  W.  328. 

An  exemplification  of  the  charter 
and  acts  of  user  suffice.  United  States 
Bank  v.  Stearns,  15  Wend.  (N.  Y.) 
314;  Williams  v.  Bank  of  Michigan, 
7  Wend.  (N.  Y.)  539. 

36  Daniels  v.  Boanoke  Bailroad  & 
Lumber  Co.,  158  N.  C.  418,  74  S.  B. 
331. 

86  Where  the  act  of  incorporation 
does  not  ipso  facto  create  the  corpo- 
ration, prima  facie  proof  of  organiza- 
tion or  user  is  necessary  in  addition. 
Wood  V.  Jefferson  County  Bank,  9 
Cow.  (N.  Y.)  194. 

«  Evidence  of  organization  of  relig- 
ious corporation  held  sufficient.  Meth- 
odist Episcopal  Union  Church  v.  Pick- 
et, 23  Barb.  (N.  Y.)  436,  aff'd  19  N. 
Y.  482. 

37  Cahill  V.  Kalamazoo  Mut.  Ins.  Co., 


record  of  that  fact  by  plaintiff  local    .  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457; 
lodge  conformable  to  the  act,  shows      Farmers'  &  Mechanics'  Bank  v.  Troy 
plaintiff's  corporate  existence.    Marsh      City  Bank,  1  Dougl.   (Mich.)   457, 
v.  Astoria  Lodge  No.  112,  I.  O.  O.  F., 
27  HI.  421. 
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alone  is  deficient.'*  In  making  such  proof  the  charter  and  articles 
and  other  writings  may  be  proved  by  copy  according  to  the  usual 
rules.^  The  articles  themselves  with  official  filing  majrks  thereon 
suffice.** 

By  the  doctrine  of  estoppel  to  question  corporate  existence,^  if  a 
fact  be  proved  raising  an  estoppel  against  the  party  who  would  deny 
inco^oration,  it  suffices  until  such  party  overcomes  or  avoids  the 
estoppel.  The  estoppel  is  equivalent  to  the  fact.  An  admission,  too, 
is  equivalent  to  proof  in  its  effect;  and  accordingly,  as  against  the 
corporation  an  acknowledgment  of  its  incorporation  constitutes  an 
admission  of  the  fact,^  which  may  be  by  designating  an  agent  for 
service,**  or  making  the  contract  sued  on.**  Recognition  by  the  other 
party  will  also  suffice  in  favor  of  the  corporation,  e.  g.,  making  a  con- 
tract or  dealing  with  it  as^a  corporation,**  especially  the  one  sued  on,** 


38  A  record  reeiting  a  meeting 
"agreeable  to  a  legal  warrant"  and 
organization  thereat,  does  not  with- 
out proof  of  the  warrant  or  apy  show- 
ing that  it  was  a  legal  warrant  to 
form  a  corporation,  make  out  the 
proof.  McEenney  v.  Bowie,  94  Me. 
397,  47  Atl.  918. 

39  Best  and  secondary  rule,  see 
§$3095-3099,  and  this  section,  supra. 

As  to  copies  of  ofScial  records,  see 
§  440,  supra,  and  this  section,  infra. 

40  Sierra  Land  A  Cattle  Co.  v.  Briek- 
er,  3  Cal.  App.  190,  85  Pac.  665. 

41  Chapter  11,  supra. 

43  A  letter  by  the  corporation  stat- 
ing it  was  such  siftSces.  Marx  ▼. 
Raley  ft  Co.,  6  Cal.  App.  479,  92  Pae. 
519. 

Carrying  on  business  as  a  corpora- 
tion, issuing  stock  and  holding  out  to 
be  such,  suffices.  Holt  v.  Tennent- 
Stribling  Shoe  Co.,  69  HI.  App.  332. 

Doing  business  under  a  name  im- 
porting incorporation  is  sufficient.  Im- 
perial Curtain  Co.  v.  Jacob,  163  Mich. 
72,  127  N.  W.  772,  17  Det.  L.  N.  761. 

Deed  by  corporation  as  such  to  op- 
posite party  suffices.  Anderson  ▼. 
Kanawha  Coal  Co.,  12  W.  Va.  526. 

Appeal  bond  filed  by  defendant  may 
show  its  corporate  existence.  Tran- 
sier  V.  St.  Louis,  K.  C.  &  N.  By.  Co., 


54  Mo.  189;  Hudson  v.  St.  Louis,  K. 
C.  *  N.  By.  Co.,  53  Mo.  525. 

Taking  an  appeal  from  a  lower  court 
as  a  corporation  and  evidence  of  deal- 
ings as  such  suffice.  Anburn  Cycle 
Co.  V.  Foote,  69  HI.  App.  644. 

43  Certified  copy  of  certificate  des- 
ignating agent  for  service,  which  re- 
cites incorporation  in  Oreat  Britain, 
suffices.  AnglO'Califomian  Bank  v. 
Field,  146  Cal.  644,  80  Pac.  1080. 

44  Henry  Weis  Cornice  Co.  v.  J.  B. 
Neevel  &  Sons,  187  Mo.  App.  496,  174 
8.  W.  159;  Real  Estate  Sav.  Instw  v. 
Fisher,  9*  Mo.  App.  593. 

43' Receipt  showing  a  contract  by 
defendtints  with  plaintiff  as  a  corpo- 
ration. Sierra  Land  &  Cattle  Co.  ▼. 
Bricker,  3  Cal.  App.  190,  85  Pac.  665. 

Stipulation  as  to  making  of  assess- 
ments held  an  admission.  Rikhoff  v. 
Brown's  Rotary  Shuttle  Sew.  Mach. 
Co.,  68  Ind.  388. 

A  premium  note  to  the  corporation 
suffices.  Hyatt  v.  Whipple,  37  Barb. 
(N.  Y.)  595. 

Dealings  recognizing  incorporation. 
J.  L.  Smathers  &  Co.  v.  Toxaway  Ho- 
tel Co.,  167  N.  C.  469,  83  S.  E.  844; 
Daniels  v.  Roanoke  Railroad  &  Lum- 
ber Co.,  158  N.  C.  418,  74  S.  E.  331. 

48Tustin  Fruit  Ass'n  v.  Earl  Fruit 
Co.,  121  Cal.  xvin,  53  Pac.  693;  Nel. 
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or  a  contract  "^ath  another  recognizing  it,*''  or  by  admission  of  the 
fact.*^  But  the  dealings  as  proved  must  be  tantamount  to  recognition 
of  its  corporate  character.*®  In  order  to  rebut  an  estoppel  to  deny 
incorporation  the  course  of  the  parties*  dealings  may  be  considered 
as  bearing  on  the  character  it  was  understood  to  have.'® 

A  patent  by  the  United  States  to  the  patentee  as  a  corporation  is 
proof  of  its  character  as  such,  at  least  where  the  land  is  the  siAject 
of  controversy.*^ 

Numerous  statutes  provide  for  proof  by  certified  copy,'*  ,and  such 
certificates  are  not  usually  exclusive  of  other  competent  evidence  but 
are  merely  a  cumulative  mode  of  proof.**    Such  a  statute  was  held 


son  CHeBman  &  Co.  ▼.  Singers,  183  111. 
App.  591. 

The  contract  sued  on  running  to 
plaintiff  by  name  "Continental  In- 
surance Company"  is  sufficient.  Con- 
tinental Ins.  Co.  V.  Richardson,  69 
Minn.  "433,  72  N.  W.  458. 

Same  wh^re  it  sues  on  note  made  to 
its  corporate  name.  Knapp,  Stout  & 
Co.  Company  v.  Joy,  9  Mo.  App.  575; 
Lucas  Market  Sav.  Bank  v.  Goldsoll, 
8  Mo.  App.  595  (mem.  dec). 

Action  based  on  a  deed  which  re- 
cites incorporation.  German  Bank  v. 
Stumpf,  6  Mo.  App.  17.  ' 

47  Recitals  in  a  mortgage.  Anglo- 
Californian  Bank  v.  Field,  146  Cal. 
644,  80  Pac.  1080. 

WForbis  v.  Piedmont  Lumber-  Co., 
165  N.  C.  403,  81  8.  E.  599. 

40  Mere  testimony  that  plaiiitiff 
dealt  with  defendants  a»  a  corpora- 
tion dpes  not  show  that  it  existed 
when  the  other  evidence  shows  no 
organization,  charter  or  existence. 
Ward-Truitt  Co.  v.  Bryan  ft  Lamb, 
144  Ga.  769,  87  S.  E.  1037. 

The  contract  sued  on-  does  not  prove 
it  on  a  plea  nul  tiel  where  the  only 
thing  evincive  of  corporate  character 
in  it  is  plaintiff's  name  containing  the 
word  "company.''  American  Ins.  Co. 
of  Newark,  New  Jersey  v.  McClelland, 
184  ni.  App.   381. 

Admission  of  the  indebtedness  sued 
on   does  not  admit   incorporation    of 


claimant  creditor.  Florsheim  &  Co.  v. 
Fry,  109  Mo.  App.  487,  84  S.  W.  1023. 

50  If  tne  issue  is  whether  plaintiffs 
dealt  with  defendants  as  a  corpora- 
tion, or  as  a  partnership,  evidence  is 
admissible  ajs  to  sales  to  the  partner- 
ship on  the  representation  of  one  of 
the  defendants  that  it  was  a  partner- 
ship, for  the  purpose  of  preventing 
application  of  an  estoppel.  Christian 
&  Craft  Grocery  Co.  v.  Fruitdale  Lum- 
ber Co.,  121  Ala.  340,  25  So.  566. 

81  Galbraith  v.  Shasta  Iron  Co.,  143 
Cal.  94,  76  Pac.  901,  143  Cal.  xviii, 
76  Pac.  1127. 

Patent  to  corporation  reciting  that 
it  is  one  "existing  under  the  laws  of 
the  state ' '  3uffice8.  Southern  Pac.  R. 
Co.  V.  Purcell,  77  Cal.  69,  18  Pac.  886. 

58  §440,  suprtf 

Certificates  held  sufficient.  Reno  v. 
Reno  &  Juchem  Ditch  Co.,  51  Colo.  588, 
119  Pac.  473;  Dowagiac  Mfg.  Co.  v. 
Higinbotham,  15  S.  D.  547,  91  N.  W. 
330. 

53  §440,  p.  947,  supra. 

A  copy  of  certificate  of  incorpora- 
tion made  prima  facie  by  Rem.  &  Bal. 
Code,  §  3682,  is  not  exclusive.  It  may 
also  be  shown  by  the  original  articles 
in  the  regular  form.  State  v.  Su- 
perior Court  for  Clallam  Co.,  62  Wash. 
612,  114  Pac.  444;  State  v.  Pittam,  32 
Wash.  137,  72  Pac.  1042  (criminal 
case);  Stanford  Land  Co.  v.  Steidle, 
28  Wash.  72,  68  Pac.  178. 
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not  to  apply  to  corporations  formed  under  an  earlier  act  without  such 
a  provision.^  Under  statutes  providing  for  ofiKoial  publication  of  a 
list  of  existing  corporations,  the  presence  of  the  corporate  party's 
name  on  such  a  list  suffices.^  Writings  like  certificates  coming  from 
official  sources  must  appear  to  be  records  or  proved  as  copies  of  records 
to  be  admi^ible.*^^  On  proving  a  certificate  or  articles  it  is  not  usually 
necessary  to  prove  the  filing  of  duplicate  copies  in  other  offices,  or 
other  formalities,*''  or  such  steps  as  publication.*^®  Slight  misrecitals 
in  the  officer's  certificate  are  not  a  fatal  objection.*^^    A  certificate  of 


54  Billings  Realty  Co.  v.  Big  Ditch 
Co.,  43  Mont.  251,  115  Pac.  828. 

56  A  published  li3t  in  the  book  of 
statutes  enumerating  certain  corpora* 
tiona  as  existing,  defendant  being 
one,  is  sufficient  by  virtue  of  Shan- 
non'3  Code,  §  2033.  Coal»  Creek  Consol. 
Coal  Co.  V.  East  Tennessee  Iron  & 
Coal  Co.,  105  Tenn.  563,  59  S.  W.  634; 
Tennessee  Automatic  Lighting  Co.  v. 
Massey  (Tenn.  Ch.  App.),  56  S.  W.  35. 

56  An  act  of  incorporation  which 
merely  purports  to  show  that  such  a 
paper,  which  came  from  the  secretary 
of  ftate,  has  been  recorded  is  not  ad- 
missible. Star  Loan  Ass'n  ▼.  Moore, 
4  Pennew.  (Del.)  308,  55  Atl.  946. 

57  It  sufficed  to  show  the  filing  of  a 
certificate  with  the  clerk  of  the  cir- 
cuit court  and  issuance  of  a  license 
without  also  showing  the  filing  of  a 
duplicate  with  the  secretary  of  state. 
Stone  V.  Great  Western  Oil  Co.,  41 
HI.  85. 

Copy  of  articles  certified  by  county 
auditor  and  proof  of  user  suffices 
without  proof  of  filing  with  secretary 
of  state  (Bal.  Code,  |4252).  It  is 
made  ''prima  facie.''  Spokane  Sc  I. 
Lumber  Co.  v.  Loy,  21  Wash.  501,  60 
Pac.  1119,  58  Pac.  672;  Knapp,  Bur- 
rell  Sb  Co.  v.  Strand,  4  Wash.  686,  30 
Pac.  1063. 

Certified  copy  of  articles  or  certifi- 
cate of  incorporation  from  secretary 
of  state  and  certified  copy  of  dupli- 
cate articles  from  county  clerk  suffices. 
Hecht  t.  Acme  Coal  Co.,  19  Wyo.  10, 
113  Pac.  786. 


Proof  of  certificate  recorded  with 
county  clerk  and  user  thereunder  suf- 
fices without  proof  of  recording  in 
banking  departmeiit.  Leonardsville 
,  Bank  v.  Willard,  25  N.  Y.  574. 

Introduction  of  an  exemplified  copy 
of  a  certificate  from  the  secretary  of 
state  showing  formation  of  a  corpora- 
tion of  the  same  name  suffices.  Strict 
proof  of  all  other  formalities  is  not 
essential.  Bemington  Paper  Co.  v. 
O 'Dougherty,  65  N..Y.  570. 

56  Articles  suffice  without  proof  of 
their  publication  and  return  where 
the  only  issue,  if  any,  is  on  corporate 
existence.  Biverside  Sand  &  Cement 
Mfg.  Co.  V.  Hardwick,  16  N.  M.  479, 
120  Pac.  323. 

Under  Laws  1905,  p.  Ill,  amending 
B.  &  0.  Comp.  §  5054,  the  articles, 
without  calling  a  witness  thereto  or 
proving  any  other  steps  in  organiza- 
tion, suffice,  unless  overcome  by  the 
other  party.  Columbia  Valley  Trust 
Co.  V.  Smith,  56  Ore.  6,  107  Pac.  465. 
Bnt  see  Goodale  Lumber* Co.  y.  Shaw, 
41  Ore.  544,  69  Pac.  546,  where  on 
proof  of  articles  by  a  witness  the  re- 
maining steps  were  declared  to  be 
necessary  proof. 

59  A  certificate  from  the  secretary 
of  state  setting  out  a  copy  of  the  ar- 
ticles and  affidavit  is  admissible 
though  it  misnames  the  affidavit  a 
''certificate.*'  Canal  St.  Qravel-Hoad 
Co.  V.  Paas,  95  Mich.  372,  54  N.  W. 
907. 
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intention  to  engage  in  a  business,^  or  an  official  permit  or  certificate 
authorizing  a  business  commonly  done  by  corporatioils,  but  which  an 
individual  might  do,  will  not  tend  to  prove  a  corporation.^^  A  national 
bank  existence  may  be  proved  by  a  copy  of  the  ccwnptroller 's  certificate 
and  supporting  evidence  of  user,**  and  it  is  conclusive  thereof.® 

It  is  not  necessary  to  prove  existence  of  a  foreign  corporation  by 
an  authenticated  copy  of  the  charter  or  the  articles  or  other  formative 
papers  in  connection  with  the  foreign  law,  though  that  is  the  best 
evidence  of  the  fact,  and  is  such  as  to  insure  fuU  faith  and  credit.  By 
common-law  principles  and  also  by  statute  proof  may  be  made  by 
copies  or  even  by  proof  of  user  and  the  doing  of  business  as  a  corpora- 
tion,**  or  by  admission  of  the  foreign  corporation.^  But  it  is  better 
to  prove  more  than  mere  user,  and  there  should  be,  in  addition  to 
user,  proof  of  a  certificate  or  charter  or  a  general  law  for  formation 
of  such  corporations  as  the  party,^  or  if  the  charter  is  proved  it  should 
be  supplemented  with  proof  of  organization  under  it.®''    The  foreign 


MA  certificate  made  and  filed  by 
the  nominal  plaintiff  showing  that  he 
proposed  to  engage  in  banking  under 
a  certain  name,  does  not  tend  to  show 
that  there  was  a  corporation  by  that 
name  of  which  plaintiff  was  presi- 
dent. Hallett  V.  narrower,  33  Barb. 
(N.  Y.)  537. 

-61  Certificates  by  the  insurance  de- 
partment authorizing  doing  of  insur- 
.ance  business  are  not  competent.  Such 
certificates  might  be  issued  to  individ- 
uals. American  Ins.  Go.  of  Newark, 
New  Jersey  v.  McClelland,  184  HI. 
App.  381. 

68  §433,  supra,  and  see  aUo  Han- 
over Nat.  dank  v.  Johnson,  90  Ala. 
549,  8  So.  42;  Mix  v.  National  Bank 
of  Bloomington,  91  HI.  20,  33  Am.  Bep. 
44;  Oarton  y.  Union  City  Nat.  Bank, 
34  Mich.  279;  First  Nat.  Bank  of  Bock 
Island  y.  Loyhed,  28  Minn.  396,  10 
N.  W.  421. 

Organization  certificate  and  comp- 
troller's certificate  to  national  bank 
of  same  place  and  name  &s  plaintiff, 
suffices.  Washington  County  Nat. 
Bank  v.  Lee,  112  Mass.  521. 

Under  general  issue  a  comptroller's 
certificate  for  "West  Biver  National 


Bank  of  Jamaica ' '  proves  existence  of 
West  Biver  NatiouiU  Bank  of  Jamaica, 
Vermont,  the  name  sued  under.  The 
fact  that  it  did  business  before  date 
of  the  certificate  does  not  show  that 
it  was  a  different  corporation. 
Thatcher  y.  West  Biver  Nat.  Bank,  19 
Mich.  196. 

68  I  438,  supra. 

64  See  f  437,  supra,  and  chapter  on 
Foreign  Corporations  generally,  infra. 

66  Designating  an  agent  for  service 
of  process.  Anglo-Calif  ornian  Bank  v. 
Field,  146  Cal.  644,  80-  Pac.  1080. 

66  Copy  of  record  of  incorporation 
certified,  and  proof  of  user.  Concord 
Apartment  House  Co.  v.  Alaska  Be- 
frigerator  Co.,  78  111.  App.  682. 

Proof  of  general  corporation  law  of 
foreign  state  and  of  user  and  of  notes 
given  in  corporate  name,  suffices.  Mi- 
ami Powder  Co.  y.  Hotchkiss,  17  HI. 
App.  622. 

67  The  authenticated  copy  of  an  act 
was  sufficient  to  prove  a  grant  of  a 
charter  to  a  foreign  corporation  and 
its  powers;  but  further  proof  of  or- 
ganization or  action  under  it  wa£  nec- 
essary. Gaines  v.  Bank  of  Mississippi, 
12  Ark.   769. 
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law  need  not  be  proved  in  addition  to  a  charter  from  the  presumptively 
competent  authorities  of  the  foreign  state.®*  If  there  has  been  a 
change  in  its  name  that  must  be  proved  in  connection  with  proof  of 
its  existence.*  The  proof  need  not  show  all  the  organic  steps  which 
woidd  be  required  in  the  state  of  the  forum.''^  A  foreign  act  of  in- 
corporation is  a  foreign  law  and  must  be  proved  as  such.*^  A  foreign 
official  certified  copy  should  be  authenticated  according  to  the  act  of 
congress  unless  there  is  a  statute  admitting  such  certificates  without 
authentication  according  to  the  act  of  congress.*^  A  statute  will  lend 
no  evidentiary  force  to  a  certificate  in  another  state,  and  it  will  be 
rejected*  as  hearsay  when  offered  there.''' 

Nonexistence  from  the  beginning  may  be  shown  by  evidence  that 
the  organic  acts  of  stock  payments,  elections  and  meetings  were  lack- 
ing, and  that  frauds  and  fictions  were,  practiced,''^  and  the  sham  and 
fraud  may  be  shown  by  nonpayment  of  the  incorporation  fee.''*  A 
forfeiture  or  dissolution  extinguishing  the  corporation  must  be  proved 
by  facts  amounting  thereto,  which  will  be  either  an  expiration  by  time 


6SA  charter  from  the  governor  of 
its  state  to  a  foreign  corporation  re- 
citing his  authority  under  the  law  to 
grant  it  need  not  be  supplemented  by 
proof  of  th%  foreign  law.  Legality  of 
his  action  will  be  presumed.  Agnew 
V.  Bank  of  Gettysburg,  2  Harr.  &  G. 
(Md.)  478. 

But  it  has  been  held  that  ordinarily, 
as  to  a  foreign  corporation,  an  authen- 
ticated certificate  should  be  supple- 
mented by  proof  of  a  foreign  law, 
authorizing  the  corporation.  And  even 
de  facto  existence  cannot  be  proven 
unless  a  foreign  law  making  it  de 
jure  possible  is  proven.  Milwaukee 
Gold  Extraction  Go.  v.  Gordon,  37 
Mont.  209,  95  Pac.  995. 

M  Foreign  statutes  of  incorporation 
and  changing  name  held  sufficient. 
West  ▼.  Carolina  Ldfe  Ins.  Co.,  31 
Ark.  476. 

Evidence  consisting  of  certificate3 
held  to  show  foreign  existence  and  reg- 
ular change  of  name.  Cellulose  Pack- 
age Mfg.  Co.  V.  Calhoun,  166  Cal.  513, 
137  Pac.  238. 

70  Certified  copy  of  articles  duly  au- 
thenticated sufficea  though  such  arti- 


cles do  not  state  all  that  would  be-re- 
quired  in  Iowa.  Wardner,  Bushnell 
&  Glessner  Co.  v.  Jack,  82  Iowa  435, 
48  N.  W.  729. 

71  Lewis  V.  Bank  of  Kentucky,  12 
Ohio  132,  40  Am.  Dec.  469. 

79  A  3worn  and  certified  copy  from 
the  office  of  secretary  of  the  foreign 
state  is  admissible.  Paine  v.  Lake 
Erie  &  L.  B.  Co.,  31  Ind.  283. 

A  certificate  from  the  secretary  of 
a  territory  that  an  attached  copy  was 
a  copy  of  articles  is  admissible  only 
when  authenticated  according  to  act 
of  congress  or  when  authenticated  so 
as  to  be  admissible  under  a  state  stat- 
ute. Milwaukee  Gold  ExtractioYi  Co. 
V.  Gordon,  37  Mont.  209,  95  Pac.  995. 
See  also  f  437,  supra. 

TSFish  v.  Smith,  73  Conn.  377,  84 
Am.  St.  Sep.  161,  47  Atl.  711. 

74  The  corporation  was  a  sham  to 
cover  partnership  liability.  Christian 
&  Craft  Grocery  Co.  v.  Fruitdale  Lum- 
ber Co.,  121  Ala.  340,  25  So.  566. 

75  Christian  ft  Craft  Grocwy  Co.  v. 
Fruitdale  Lumber  Co.,  121  Ala.  340, 
25  So.  566. 
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or  condition,  or  an  accepted  surrender  of  the  charter,  or  a  legislative 
dissolution,  or  a  judicial  or  official  forfeiture  and  annulment.  Long 
nonuser  may  afford  evidence  that  one  of  these  has  taken  place.  Ordi- 
narily every  element  of  extinction  must  be  proved,  that  is  to  say,  there 
must  be  proof  not  only  of  ground  for  forfeiture  but  also  that  extinction 
has  followed  by  judicial  decree  or  ofiScial  act.  The  issue  will  not 
ordinarily  arise  directly  in  any  suit  to  which  the  corporation  is  a 
party  except  on  a  plea  in  abatement  for  dissolution,  and  the  matter 
therefore  will  be  deferred  for  convenience  to  a  later  chapter.''*  In 
connection  with  the  statutory  rules  of  proof  by  certificates  by  officials 
it  may  be  noted  that  a  certificate  by  a  secretary  of  state  of  thmgs  done 
in  his  office  will  not  make  out  proof  that  the  governor's  acts,  also 
required  to  complete  an  extinction,  have  been  done.""^ 

Acceptance  of  the  charter  may  be  proved  either  by  a  formal  act  or 
by  an  implication  of  acceptance  consisting  in  organization  under  the 
statute  or  in  exercise  of  the  powers  which  the  statute  confers  or,  in 
the  case  of  a  charter  by  special  act,  by  the  application  for  it ;  but,  in 
the  case  of  a  charter  requiring  acceptance  by  vote  or  in  any  other 
formal  manner,  proof  of  that  kind  of  an  acceptance  is  necessary  J* 
The  corporate  books  and  records,  if  they  show  it,  are  admissible  to 
prove  the  acceptance  of  the  charter,  or  of  an  amendment,  and  are  the 
best  evidence  thereof;  and  secondary  evidence  of  it  or  parol  evidence 
of  it  are  also  sufficient  under  the  ordinary  rujes  of  evidence.'®  Ac- 
ceptance by  an  individual  member  may  be  shown  by  his  having  par- 
ticipated in  the  organization  by  joining  in  a  call  for  a  meeting  for 
that  purpose  or  by  any  similar  act.*^  Acceptance  of  an  amendment 
of  the  charter  in  like  manner  may  be  proved  by  showing  any  corporate 
action  which  assumes  or  affirms  by  necessary  implicatio^  that  it  has 
been  accepted.*^ 

Organization  and  preliminary  proceedings  may  be  proved  by  the 
corporate  books  recording  such  facts,®*  and  also  by  certificates,  copies 
thereof,  articles  and  copies  of  them,  and  other  filings  and  records  and 
documents,  which  are  evidence  because  they  have  an  official  quality  or 


76  See  chapter  on  FoffeYture,  Disso- 
lution and  Winding  Up,  infra. 

Tt  On  the  issue  of  forfeiture  the  cer- 
tificate of  the  secretary  of  state,  while 
evidence  of  the  things  pertaining  to 
his  office  recited  to  have  been  done, 
is  not  evidence  of  the  acts  required 
to  be  done  by  the  governor  and  of 
his  proclamation.  Kehrlein-Swinerton 
Const.  Co.  V.  Bapken,  30  Cal.  App.  11, 


156  Pac.  972.  See  other  cases  chapter 
on  Forfeiture,  etc.,  infra. 

78  §430,  supra. 

70  See  §430,  supra,  also  §3096, 
supra. 

•OGleaves  v.  Brick  Church  Turn- 
pike Co.,  1  Sneed  (Tenn.)  491. 

81  See  chapter  on  Amendment  and 
Bepeal  of  Charter,  infra. 

88  §  431,  jsupra,  also  §  3101,  supra. 
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• 
are  made  evidence  by  statute.*^    A  filed  certificate  of  incorporation  or 
the  like  document  is  not  conclusive  evidence  of  due  organization  ** 
unless  it  is  the  official  act  of  a  public  ofiScer  or  persons  performing  the 
public  function'  of  ascertaining  that  fact  and  recording  the  same.** 

Identity  of  the  corporation  and  its  common  name  may  be  proved 
orally,^  and  similarity  in  name  with  other  evidence  may  show  that 
one  corporation  is  part  of  another,®''  and  that  a  corporation  is  the 
same  in  substance  as  a  preceding  voluntary  association!**  Identity 
of  the  corporation  sued  by  a  wrong  name  may  be  proved  by  its  acts 
done  under  that  name.*® 

The  charter  purposes  and  dbjects  of  the  corporation  are  proved  by 
the  charter  or  articles  or  a  certified  copy  of  them,  and  they  are  the 


Minutes  of  meetings  of  subscribers 
if  identified  and  shown  to  be  correct 
or  authoritatively  made,  are  prima 
facie  evidence  of  the  preliminary  pro- 
ceedings for  incorporation.  Semple  v. 
Glenn,  91  Ala.  245,  24  Am.  St.  Bep. 
894,  9  So.  265,  rev^g  a  So.  46;  Peake 
V.  Wabash  B.  Co.,  18  HI.  88;  Byder  v. 
Alton  &  8.  B.  Co.,  13  111,  516;  Vawter 
V.  Franklin  College,  53  Ind.  88. 

Corporate  book  of  records  is  admis- 
sible to  prove  incorporation  of  church. 
Townsend  v.  Fir3t  Freewill  Bapt. 
Church,  6  Cush.  (Mass.)  279. 

The  original  corporation  book  is  ad*^ 
missible  to  prove  organization.  Grays 
V.  Lynchburg  &  S.  Turnpike  Co.,  4 
Rand.  (Va.)  578. 

Organization  held  sufficiently  proved 
to  exercise  power  of  eminent  domain. 
Williamsport,  N.  &  H.  B.  Co.  v.  Stand- 
ard Lime  &  Stone  Co.,  76  W.  Va.  21, 
84  S.  E.   908. 

8S  SI  432,  433,  supra. 

S4A  governor's  certificate  that  it 
had  the  right  to  take  tolls,  is  not  con- 
clusive of  its  organization.  Buke  v. 
Cahawba  Nav.  Co.,  10  Ala.  82,  44  Am. 
Dec.   472. 

SSDollbear  v.  American  Bell  Tel. 
Co.,  126  U.  S.  1,  31  L.  Ed.  988. 

Certificate  of  commissioners  legis^ 
latively  appointed  to  receive  and  cer- 
tify   subscriptions.      Litchfield    Bank 


V.  Church,  29  Conn.  137;  Tar  Biver 
Nav.  Co.  V.  Neal,  10  N.  C.  520. 

M  A  midister  's  testimony  may  prove 
that  the  corporation  is  the  one  in- 
tended by  a  name  commonly  used  to 
designate  it  but  slightly  inaccurate, 
it  being  the  only  one  in  the  state  so 
known.  Alabama  Conference  M.  E. 
Church  South  v.  Price,  42  Ala.  39. 

•7 << Southern  By.  Co.  in  Kentucky'' 
held  on  evidence  to  be  merely  a  part 
of  *^* Southern  By.  Co."  though  sep- 
arately incorporated.  Southern  B.  Co. 
in  Kentucky  v.  Thomas,  28  Ky.  L.  Bep. 
951,  90  S.  W.  1043. 

88  Evidence  held  insufficient  to  show 
that  defendant  originally  a  voluntary 
association  by  one  name  was  the  same 
as  a  corporation  with  a  variant  name. 
I'irics  v.  First  Bussian  Slavonic  Greek 
Catholic  Benev.  Society,  under  the 
Protectorate  of  Archangel  St.  Michael, 
83  N.  J.  Eq.  29,  89  Atl.  1036. 

89  On  the  issue  that  a  new  company 
was  the  intended  defendant,  merely 
sued  by  a  wrong  name,  evidence  is 
proper  to  show  the  eietinction  of  the 
former  one  by  a  foreclosure,  etc.,  that 
defendant  is  leasee  and  operator, 
that  its  servants  did  the  injury,  and 
that  it  uses  the  property  and  name  of 
the  old  company.  Pennsylvania  Co.  v. 
Sloan,  125  111.  72,  8  Am.  St.  Bep.  337, 
17  N.  B.  37. 


V  Priv.  Corp.— 6 
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sole  evidence  thereof, ••  but  the  plans  of  the  incorporators  and  pro- 
moters,*** and  its  plans  and  purposes  in  furtherance  of  charter  objects 
may  be  proved  by  oral  testimony  of  the  officers.®* 

The  corporate  powers  are  to  be  proved  by  the  charter  or  articles 
which  define 'and  limit  them,**  if  the  issue  is  not  disposed  of  by  the 
presumption  of  power,***  or  by  the  rule  of  estoppel  under  the  ultra 
vires  doctrine  based  on  recognition  of  power  necessary  for  the  trans- 
action.®*  The  charter  of  one  corporation  may  be  admitted  on  the  ques- 
tion of  the  rights  or  powers  of  another  whose  charter  defines  its  rights 
and  powers  by  reference  to  the  one  offered.**® 

§  3107.  Witnesses  in  action  where  corporation  is  party— In  general. 

By  the  rule  which  disqualified  witnesses  having  an  interest,  no  ^stock- 
holder was  competent  if  the  corporation  was  one  for  profit,  though 
he  was  competent  if  the  corporation  was  a  membership  corporation  and 
he  had  no  pecuniary  interest,®''  but  this  rule  is  now  made  obsolete  by 
statutes  in  England  and  all  the  states,  the  only  remnant  of  it  which 
is  here  material  being  that  disqualifying  the  survivor  of  a  transaction 
with  a  deceased  person  to  testify  thereof.**®  Under  some  early  statutes 
where  competency  of  parties  as  witnesses  depended  on  the  mutual  and 
counter  oaths  of  the  parties,  one  could  not  be  his  own  witness  against 
a  corporation  because  it  could  not  make  an  oath  against  him,  the  stat- 


90 1  3096,  3iipra. 

01  The  purpose  which  the  promoters 
and  incorporators  had  in  organizing 
the  particular  corporation  may  be  in- 
quired into  independent  of  the  recitals 
in  the  charter.  First  State  Bank  & 
Trust  Co.  of  Hereford  v.  Southwestern 
Engineering  &  Construction  Co.,  — 
Tex.  Civ.  App.  —,'153  S.  V7.  680. 

98  §  3097,  supra,  and  see  New  York, 
N.  H.  &  H.  R.  Co.  V.  Offield,  78  Conn. 
1,  60  Atl.  740. 

08  §  811,  supra. 

The  charter,  though  unnecessary  to 
prove  corporate  existence  in  an  action 
by  the  corporation  liot  denied  by  an- 
swer, may  be  admissible  as  bearing  on 
issues  of  corporate  power  under  the 
charter.  Taylor  v.  Bank  of  Illinois, 
7  T.  B.  Mon.  (Ky.)  576,  584. 

04  §8  811*  3091,  supra. 

06  Chapter  37,  §  1523  et  seq.,  supra. 


Recognition  by  dealings  will  not 
prove  possession  of  powers  not  ordi- 
narily incident  to  all  corporations. 
Chapman  v.  Colby,  47  Mich.  46,  10  N. 
W.  74. 

06  The  charter  of  a  predecessor  is 
admissible  to  show  what  were  ' '  all  the 
rights,  privileges  and  immunities 
granted  to''  it,  and  by  reference  con- 
ferred on  a  successor.  Southern  By. 
— Carolina  Division  v.  Howell,  79  S. 
C.  281,  60  S.  E.  677. 

071  Greenleaf,  Evidence,  {333,  and 
Brown  v.  First  Nat.  Bank  of  Douglas 
County,  49  Colo.  393,  113  Pac.  483. 

A  director,  who  was  no  longer  a 
stockholder,  was  held  competent.  Ban- 
del  V.  Chesapeake  &  D.  Canal,  1  Harr. 
(Del.)  233. 

081  Greenleaf,  Evidence  [16th  Ed.], 
§  328b.    See  also  §  3108,  infra. 
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utes  n#t  applying  in  such  cases.*®  Neither  was  a  stockholder  a 
** party"  under  such  a  statute.^ 

§  3108.  —  Competency  where  interest  of  a  decedent  is  adverse. 

The  statutes  mentioned  in  the  last  section  are  designed  generally  to 
preserve  ,the  incompetency  of  witnesses  in  so  far  as  they  might  be 
called  to  give  their  versions  of  a  transaction  or  conversation  with  a 
person  since  deceased  by  testifying  where  the  personal  representative 
or  other  legal  successor  of  such  decedent  stands  as  the  opposing  party 
in  litigation.  By  reason  of  the  distinction  between  the  corporation 
and  its  members,  officers  and  agents,  and  the  further  distinctness  of 
their  interests,  though  interrelated,  the  question  arises  whether  under 
these  statutes  persons  may  testify  who  are  such  members,  officers  or 
agents.  It  depends  greatly  on  the  terms  of  the  statutes,  which  vary 
considerably.     Some  statutes  disqualify  parties  only,*  or  *' original 


Walker  v.  Brantner,  59  Kan.  117,  68 
Am.  St.  Bep.  344,  52  Pac.  80.  Sehool 
trustees  or  officers  may  testify  for 
the  school  district.  Mendenhall  v. 
School  DvU  No.  83  of  Jewell  County, 
76  Kan.  173,  90  Pac.  773. 

Miclilgjw.  Corporator^  are  not 
parties.  Bust  v.  Bennett,  39  Mich. 
521. 

New  Jersey.  Directors  an4  officers 
are  not  parties.  New  Jersey  Trust  & 
Safe-Deposit  Co.  v.  Camden  Safe-De- 
posit &  Trust  Co.,  58  N.  J.  L.  196,  33 
Atl.  475. 

OUo.  General  manager  and  officer 
is  not  a  ''party."  Cockley  Milling 
Co.  V.  Bunn,  75  Ohio  St.  270,  116  Am. 
St.  Eep.  741,  9  Ann.  Cas.  179,  79  N. 
E.  478.  , 

Tennessee.  Stockholder  is  not  a 
' '  party  * '  to  the  action.  Grange  Ware- 
house Ass'n  V.  Owen,  86  Tenn.  355,  7 
S.  W.  457.  President  of  corporation  is 
competent.  Nashville  Trust  Co.  v. 
First  Nat.  Bank,  123  Tenn.  617,  134 
S.  W.  311. 

'Wisconsin.  Officer  of  corporation  is 
not  a  party.  Twohy  Mercantile  Co.  v. 
McDonald's  Estate,  108  Wis.  21,  83 
N.  W.  1107.  Agent  of  corporation  is 
not  a  party.  Hanf  v.  Northwestern 
Masonic  Aid  Ass'n^  76  Wis.  450,  45 


Code,  S§  2313,  2^4,  enabling 
plaintiff  to  establish  hi^  ''demand  by 
his  own  oath"  within  a  limit  as  to 
amount,  does  not  apply  to  actions  in 
which  a  corporation  is  party.  It 
could  not  take  the  counter  oath  to 
exclude  such  testimony.  Yonge  v. 
Mobile  &  O.  B.  Co.,  31  Ala.  422. 

Code,  S  2779,'  providing  that  in  cer- 
tain cases  ''either  party  may  be  a 
witness  in  his  own  behalf  •  unless  the 
party  against  whom  the  testimony  is 
offered  sweara  that  the  testimony  pro- 
posed to  be  given  is  untrue,"  has 
no  application  where  one  of  the  parties 
is  a  corporation  and  thujs  incapable  of 
an  oath.  Alabama  &  T.  Bivers  B.  Co. 
V.  Oaks  &  Mills,  37  Ala.  694. 

1  Newcastle  &  B.  B.  Co.  v.  Brum- 
back,  5  Ind.  543. 

8  United  8tate&  A  person  interested 
but  not  a  party  is  competent  under 
y.  S.  Bev.  St.  §858.  Potter  v.  Na- 
tional Bank,  102  TJ.  S.  163,  26  L.  Ed. 
111. 

Axkaaflas.  Manager  of  corporation 
is  not  a  ** party'!  and  may  testify  of 
cautions  given  to  deceased  employee. 
Mosley  v.  Mohawk  Lumber  Co.,  122 
Ark.  227,  183  S.  W.  187. 

KftTMiUfi  Whether  railroad  superin- 
tendent stands  as  "party"  questioned. 
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parties  to  the  contract  or  other  transaction  which  is  the  subject  of 
the  investigation";^  others  disqualify  parties  and  persons  on  whose 
behalf  the  action  is  prosecuted  *  and  others  all  persons  directly  inter- 
ested in  the  event.* 


N.  W.  315.  Pastor,  who  waa  vice  presi- 
dent of  a  church,  is  not  party  in  a 
probate  proceeding  wherein  it  is  leg- 
atee. In  re  Bruendl's  Will,  102  Wis. 
45,  78  N.  W.  169.  Stockholder  is  com- 
petent. Johnson  v.  Fraternal  Reserve 
Ass'n,  136  Wis.  528,  117  N.  W.  1019. 
Laws  1907,  6.  197,  p.  845,  expressly 
made  stockholders,  officers  and  trus- 
tees of  corporations  incompetent.    Id. 

3  Stockholder3  are  neither  parties  to 
the  contract  nor  to  the  suit.  Downes 
V.  Maryland  &  D.  R.  Co.,  37  Md.  100. 

Director  and  stockholder  is  not  a 
party.  Flach  v.  Gottschalk  Co.,  88 
Md.  368,  42  L.  R.  A.  745,  71  Am.  St. 
Rep.  418,  41  Atl.  908. 

President  can  prove  his  corpora- 
tion's claim  against  an  estate  by  testi- 
fying to  transaction  with  decedent.- 
It  is  not  his  claim  (Code,  §758). 
Mitchell  V.  Tishomingo  Sav.  Inst.,  56 
Miss.  444. 

Officer  is  competent  to  state  what 
he  overheard.  Paul  B.  Wolff  Shirt  Co. 
V.  Frankenthal,  96  Mo.  App.  307,  70 
S.  W.  378. 

•  The  negotiating  officer  or  agent  i» 
incompetent.  Others  are  not.  South- 
westfern  R.  Co.  v.  Papat,  67  Ga.  675; 
Central  R.  &  Banking  Co.  v.  Papot,  59 
Ga.  342;  Georgia  Masonic  Mut.  Life 
Ins.  Co.  V.  Gibson,  52  Ga.  640. 

The  secretary  of  a  corporation  who 
negotiated  the  contract  13  "party  to» 
the  contract  or  cause  of  action"  under 
the  statute  (section  6354)  and  is  dis- 
qualified, but  an  attorney  for  it  who 
had  no  interest  was  competent.  Ham 
&  Ham  Lead  &  Zinc  Inv.  Co.  v.  Cath- 
erine Lead  Co.,  251  Mo.  721,  158  S. 
W.  369. 

Contracting  agent  is  incompetent. 
Soeding  v.  Bonner  &  Zollner  Iron  Co., 
35  Mo.  App.  349. 

If  the  stockholder  did  not  negotiate 


the  contract  he  is  eompet^t.  He  is 
competent  unless  the  transaction  was 
between  himself,  as  agent  of  the  cor- 
^poration,  and  deceased.  Banking 
House  of  Wilcoxson  &  Co.  v.  Rood, 
132  Mo.  256,  33  S.  W.  816. 

But  it  has  been  held  that  an  agent 
who  negotiated  the  contract  may  tes- 
tify regarding  it.  First  Nat.  Bank 
v.  Terry's  AdmV,  99  Va.  194,  37  S. 
E.  843  (bank  directors  testifying 
about  a  pledger  to  the  bank).  Mutual 
Life  In^.  Co.  of  New  York  v.  Oliver, 
95  Va.  445,  %8  S.  E.  594  (insurance 
agent). 

4  Stockholder  and  officer  can  testify, 
because  though  interested  he  is  not 
a  party  or  person  on  whose  behalf  the 
action  is  prosecuted.  Merriman  v. 
Wickersham,  141  Cal.  567,  75  Pac. 
180. 

Cashier  and  assistant  cashier  are 
not  parties.  City  Sav.  Bank  v.  Enos, 
135  Cal.  167,  67  Pac.  52. 

t^Oolorado.  Directors,  officers  and 
stockholders  are  disqualified.  Brown 
v.  First  Nat.  Bank  of  Douglas  County, 
49  Colo.  393,  113  Pac.  483;  Gilmour  v. 
Hawley  Merchandise  Co.,  21  Colo. 
App.  307,  121  Pac.  765;  Gilmour  v. 
First  Nat.  Bank  of  Central  City,  21 
Colo.'  Apj).  301,  121  Pac.  767. 

minoia.  Stockholder  is  incompetent 
because  interested  in  the  event.  An- 
thony Ittner  Brick  Co.  v.  Ashby,  198 
HI.  562,  64  N.  E.  1109;  Consolidatfri 
Ice  Mach.  Co.  v.  Keifer,  134  HI.  481, 
10  L.  R.  A.  696,  23  Am.  St.  Rep.  688, 
25  N.  E.  799;  National  Woodenware 
&  Cooperage  Co.  v.  Smith,  108  HI.  App. 
477;  Christiansen  v.  Dunham  Towing 
&  Wrecking  Co.,  75  HI.  App.  267. 
Officer  who  is  not  stockholder  is  compe- 
tent. Casey  v.  Sawyer  Biscuit  Co., 
163  HI.  App.  145;  Southern  Collegiate 
Institute  of  Albion  v.  Avery's  E3tate, 
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157  HI.  App.  568.  A  member  in  a  fra- 
ternal society  bound  to  pay  .assess- 
ments towards  meeting  its  benefit  cer- 
tifieates  is  interested  in  the  rsiult 
and  incompetent.  Cronin  v.  Supreme 
Council  Royal  League,  199  111.  228,  93 
Am.  St.  Rep.  127,  65  N.  E.  323,  rev'g 
101  IlL  App.  479.  The  pastor,  trustees 
and  members  of  a  church,  having 
neither  financial  interest  nor  obliga- 
tion in  it,  are  competent.  Adams  v. 
First  M.  E.  Church  of  Irving  Park,  251 
111.  268,  96  N.  E.  253.  In  Illinois  a 
stockholder  in  a  banking  and  trust 
company  which  was  nominated  as  ex- 
ecutor was  held  incompetent  as  an 
attesting  witness  to  the  will.  The 
atatute  of  wills  permitted  none  but 
"competent"  witnesses  4o  attest  and 
was  construed  as  relaxing  none  of  the 
incompetency  exiating  in  the  statutes 
relating  tp  witnesses  unless  the  wit- 
ness took  an  interest  in  the  estate. 
Scott  V.  O'Connor-Couch,  271  111.  395, 
111  N.  B.  272.  This  reasoning,  though 
technical,   seems   well   established   in 


conflicting  priorities.  Hitt  v.  Sterling- 
Goeld  Mfg.  Co.,  Ill  Iowa  458,  82  N. 
W.  919. 

Minnesota.  A  member  of  a  firm 
which  holds  stock  is  disqualified  by  in- 
terest. Farmers'  Union  Elevator  Co. 
V.  Syndicate  Ins.  Co.,  40  Minn.  152,  41 
N.  W.  547.  A  subsequent  member  of 
a  lodge,  liable  to  no  assessments  be- 
cause of  becoming  a  member  after  de- 
cedent's  death  has  such  a  remote  and 
contingent  interest  that  he  is  not  dis- 
qualified. Perine  v.  Grand  Lodge  A. 
O.  U.  W.,  48  Minn.  82,  50  N.  W.  1022. 

Nebraska*  In  an  action  against  one 
bank  the  stockholder  of  another  is  in- 
competent to  prove  transactions  with 
decedent  where  the  object  is  to  re- 
cover a  deposit,  and  the  judgment 
might  be  competent  in  an  action 
against  the  other  bank  on  the  same 
transaction.  Tecnmseh  Nat.  Bank  of 
Tecumseh  v.  McGee,  61  Neb.  709,  85 
N.  W.  949. 

New  York.  Stockholder  is  incompe- 
tent under  Code  Civ.  Proc.  S  829.    An- 


that  state  by  authority  and  would  af-j^  drews  v.  Beinerjs,  112  App.  Biv.  378, 


ford  a  rule  if  the  stockholder  in  a  cor 
porate    executor    were    called    as    an 
ordinary  witness. 

Tiidlana.  Treasurer  entitled  to  per- 
centage on  collection  of  note  is  dis- 
qualified in  action  on  it.  Modlin  y. 
Northwestern  Turnpike  Co.,  48  Ind. 
492. 

Iowa.  Stockholder  is  interested  in 
the  action  to  enforce  agreement  by 
thijrd  person  to  pay  claims  against 
corporation.  First  Nat.  Bank  of  Bur- 
lington V.  Owen,  52  Iowa  107,  2  N.  W. 
980.  Stockholder  in  a  bank  does  not 
have  a  direct  and  present  interest  in 
a  debt  owing  to  it.  Kyle  v.  Kyle,  175 
Iowa  734,  157  N.  W.  248.  The  stock- 
holder of  a  mortgagor  is  not  dis- 
qualified where  the  action  stands 
between  the  administrator  of  tne  mort- 
gagee  and    other    creditors    claiming 


37  Civ.  Proc.  51,  98  N.  Y.  Supp.  658; 
Keller  v.  West,  Bradley  &  Cary  Mfg. 
Co.,  39  Hun  848.  .Oflcer  and  member 
of  mutual  benefit  association  is  com- 
petent under  Code  Civ.  Proc.  f  829, 
though  he  is  assetfsable  to  make  up 
benefit  fund.  Baab  v.  National  Slav- 
onic Society,  90  Misc.  379,  152  N.  Y. 
Supp.  1033,  on  authority  of  Bopple  v. 
Supreme  Tent  Knights  of  Maccabees' 
of  World,  18  App.  Div.  488,  45  N.  Y. 
Supp.  1096.  Treasurer  of  purely 
charitable  corporation  is  not  disquali- 
fied under  statute.  He  has  no  inter- 
est. Jn  re  O'Bourke,  12  Misc.  248,  34 
N.  Y.  Supp.  45. 

TenneaBee.  On  a  will  contest  in- 
habitants of  a  school  district  legatee 
are  competent  to  testify  of  sanity  of 
testator.  Gass'  Heirs  v.  Gass'  Ex'rs, 
3  Humph.  278. 
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est®  or  disqualifies  a  party  to  ** testify  for  himself/'  or  **in  his  own 
behalf.'"' 

Under  all  of  these  an  officer,  stockholder  or  agent  is  disqualified 
only  when  he  falls  within  the  terms  of  the  statute,  the  footnotes  show- 
ing what  was  decided  in  each  case.  The  effect  of  the  statutes  is  to 
qualify  witnesses  who  before  were  not  qualified,  rather  than  to  dis- 
qualify any.  The  persons  mentioned  are' exceptions  from  the  general 
qualifying  effect  of  the  modem  statutes.* 

Some  statutes  <3ombine  two  or  more  of  the  preceding  factors  of 
disqualification,  and  provide,  for  example,  that  parties  to  the  action 


6  stockholders  of  plaintiff  in  ac- 
counting suit  against  cashier's  estate 
cannot  testify.  Wynn  v.  Tallapoosa 
County  Bank,  168  Ala.  469,  53  So.  228. 

One  to  whom  a  lease  was  executed 
and  who  a3signed  it  to  a  firm  and  it  to 
a  corporation  df  which  he  became 
president  is  a  "  party  in  interest ' '  and 
cannot  testify  of  a  transaction  with 
plaintiff's  testator.  .  Gilmore  y.  H.  W. 
Baker  Co.,  12  Wash.  468,  41  Pac.  124. 

Persons  interested  in  the  result  can- 
not testify  (syllabus  adds,  unless  the 
administrator  and  heirs  are  examined 
in  their  own  behalf).  •  Huntington 
&  K.  Land  Development  Co.  v.  Thorn- 
burg,  46  W.  Va.  99,  33*  8.  E.  108. 

7  Civil  Code  Proc.  I  606,  subd.  2,  dis- 
qualifying any  person  to  "testify  for 
himself,"  etc.,  disqualifies  stockholder 
where  corporation  is  a  party  against 
a  personal  representative.  Storey  v. 
First  Nat.  Bank,  24  Ky.  L.  Rep.  1799, 
72  S.  W.  318.  This  was  followed  in: 
Bagby's  Adm'r  v.  American  Surety 
Co.  of  New  York,  161  Ky.  78,  170  8. 
W.  492  (jshareholders  of  bank  in  suit 
by  its  indemnitor  against  defaulting 
cashier 's  adipinistrator) ;  Leonora  Nat. 
Bank  v.  Bagland's  Adm'r,  32  Ky.  L. 
Bep.  1403,  108  8.  W.  854  (stock- 
holder); Kentucky  Stover  (Jo.  v. 
Bryan's  Adm'r,  27  Ky.  L.  Bep.  136, 
84  S.  W.  537  (stockholders). 

Where  the  representative  of  de- 
cedent gives  evidence  as  to  the  trans- 
action, a  stockholder  may  under  the 
statute   testify   in   rebuttal,  but  not 


otherwise.  Bayless  Stove  Co.  v.  Mc- 
Carthy 's  Assignee,  15  Ky.  L.  Bep. 
364. 

Stockholder  in  bank  which  has  be- 
come insolvent  i;9  disqualified  by  rea- 
son of  interest  arising  from  his  stock- 
holder's  liability  which  success  in  the 
suit  would  lessen.  Farmers'  Bank  of 
Wickliffe  v.  Wickliffe,  134  Ky.  627, 
121  S.  W.  498.      • 

A  policyholder  in  a  mutual  life  in- 
surance company  interested  ^only  in  its 
so-called  profits,  is  competent.  New 
York  Life  Ins.  Co.  v.  Johnson 's  Adm  'r, 
24  Ky.  L.  Bep.  1867,  72  8.  W.  762. 

A  mere  agent  (superintendent) 
might  testify  to  verbal  statements  or 
transactions  but  if  he  was  a  stock- 
holder with  an  interest  he^conld  not. 
Massey's  Adm'r  v.  Pike  Consol.  Coal 
Co.  (Ky.),  116  8.  W.  276. 

When  the  effect  of  testimony  is  to 
change  the  witness,  so  that  the  pre- 
ponderance of  his  interest  is  opposed 
to  his  testimony  he  i^  not  testifying 
''in  his  own  behalf  against  an  ex- 
ecutor," etc.,  and  is  competent.  Thay- 
er V.  El  Plomo  Min.  Co.^  40  111.  4pp. 
344. 

S  Officer  was  qualified  at  common 
law  and  is  also  under  statute.  Even 
a  stockholder  is  disqualified  only  in 
relation  to  transactions  with  decedent. 
Kuhn  V.  Germania  Life  Ins.  Co.,  71 
Mo.  App.  305.  See  also  Fink  v.  Hey, 
42  Mo.  App.  295  (unincorporated  so- 
ciety). ' 
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as  well  as  persons  interested  in  the  event  are  disqualified.^  Another 
type  of  statute  disqualifies  witnesses  where  the  *' adverse  party"  is  an 
executor,  etc.,  or  **  derives  title  by,  through  or  from  any  deceased 
person,"  etc.  This  has  no  application  to  a  transaction  had  between 
the  witness  and  a  since  deceased  agent  of  a  corporation  party,  which 
derived  no  title  from  the  agent.^* 

An  officer  or  **  agent"  of  the  corporation  cannot  testify  to  a  matter 
equally  within  the  knowledge  of  the  'deceased  under  the  Michigan 
statute.  Within  this  term  ** agent"  are  included  only  the  agents  of 
the  corporation  for  the  purpose  involved,^^  and  an  officer  of  a  sub- 
sidiary is  not  an  officer  of  the  principal  corporation.^* 

A  statute  in  Georgia  disqualifies  witnesses  to  testify  of  transactions 
had  with  a  since  deceased  or  since  insane  officer  or  agent  of  a  c6rpora- 
tion  party  adverse  in  interest.  Everl  though  the  transaction  was  in 
the  presence  of  third  persons  they  are  disqualified  by  it,^'  but  they 
may  testify  to  the  fact  of  the  deceased  agent's  authority.^*  The  cor- 
porate officers  and  agents  are  not  disqualified  when  the  opposite  party 
is  deceased,^^  but  under  another  statute  of  that  state  a  person  inter- 


9  See  California  and  Iowa  cases, 
supra.  The  cases  are  collated  to  that 
language  which  controlled  the  decision. 

10  Beaston  v.  Portland  Trust  &  Sav- 
ings Bank,  89  Wash.  627,  Ann.  Cas. 
1917  B  488,  155  Pac.  162. 

11  The  ''finance  keeper"  of  a  local 
lodge  cannot  testify  to  reasons  as- 
signed by  a  deceased  member  for 
dropping  out  of  the  lodge  in  an  action 
to  recover  a  death  benefit.  Edgerly 
V.  Ladies  of  Moderh  Maccabees,  185 
Mich.  148,  151  N.  W.  692. 

A  clerk  employed  by  the  agent  of 
a  lodge  is  not  an  agent.  Bousseau  v. 
Brotherhood  of  American  Toemen,  177 
Mich.  568,  143  N.  W.  626.  To  same 
effect,  a  clerk  of  an  agent  of  an  in- 
fiarance  company  is  con^)etent.  Krause 
V.  Equitable  Life  Aasur.  Society,  105 
Mich.  329,  63  N.  W.  440. 

Fellow  brakemen  and  conductor 
were  not  agents  to  warn  a  brakeman, 
henae  they  can  testify  as  to  warning 
given.  Brennan  v.  Michigan  Cent.  B. 
Co.,  93  Mich.  156,  53  N.  W.  358. 

It  A  local  officer  is  not  an  officer  of 
the  supreme  lodge,  and  if  not  its  agent 


in  the  transaction  in  question  he  is 
competent.  Wallace  v.  Fraternal 
Mystic  Circle,  121  Mich.  263,  80  N. 
W.  6,  Q  Det.  L.  N.  448. 

ISDolvin  v.  American  Harrow  Co., 
131  Ga.  .300,  62  8.  E.  198.  ' 

Indorser  of  note  on  which  a  bank  is 
suing  is  not  a  competent  witne3s 
against  the  bank  ajs  to  a  conversation 
with  its  since  deceased  president. 
Staton  V.  Exchange  Bank  of  Borne,  15 
Ga.  App.  137,  82  S.  E.  784. 

14Dolvin  V.  American  Harrow  Co., 
131  Ga.  300,  62  S.  E.  198. 

15 The  statute  provides  that  "no 
other  exceptions''  to  competency  shall 
be  allowed  but  those  prescribed,  and 
none  is  prescribed  where  a  corpora- 
tion sues  or  defends  against  a  de- 
cedent 's  representative.  Cody  v.  First 
Nat.  Bank,  103  Ga.  789,  30  S.  E.  281 
(eaahier);  Maxwell  v.  Imperial  Fer- 
tilizer Co.,  103  Ga.  108,  29  8.  E.  597 
(agent);  Bosser  v.  Georgia  Pac.  By. 
Co.,  102  Ga.  164,  29  8.  E.  171  (agent) ; 
Bank  of  Southwestern  Georgia  v.  M^- 
Garrah,.  120  Ga.  944,  48  8.  E.  393 
(stockholdei*) ;    XJllman  v.   Brunswick 
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ested  in  the  result  of  4  suit  cannot  testify,  if  as  a  party  he  could 
not.  This,  it  was  held,  disqualified  members  of  a  fraternity  in  a  suit 
involving  title  to  its  property  against  a  decedent's  executors.^* 

Though  a  stockholder  may  be  incompetent  under  a  statute  dis- 
qualifying any  person  to  testify  for  himself  **in  chief,"  this  does 
not  exclude  him  from  being  called  to  prove  a  defense  after  the  case 
in  chief  is  otherwise  made  out.^''  Where  conversations  only  are  ex- 
cluded, a  communication  of  some  other  character  may  be  proved 
unless  it  is  part  of  a  conversation.^* 

Of  course  if  the  testimony  does  not  relate  to  transactions  or  com- 
munications with  decedent  the  statutes  do  not  apply.***  Therefore  the 
witness  may  testifj^to  any  fact  of  which  he  has  independent  knowl- 
edge *•  or  to  facts  subsequent  to  death  though  they  may  be  the  same 
as  those  before ;  **  and  distinction  must  be  made  where  the  elicited 
testimony  is  against  the  corporation  **  or  the  witness.** 

The  relationship  of  the  witness  to  one  of  the  interested  parties 
standing  opposed  to  a  deceased  actor  in  some  transaction  or  the  party 
represented  by  such  deceased  actor  is  a  vital  element  in  the  rule. 
The  possibility  that'  a  corporation  may  incur  a  liability  over  an  event 
of  failure  of  the  suit  or  may  benefit  by  its  success,  and  that  thereby 
the  witness  may  suffer  or  be  benefited  does  not  constitute  a  disqualify- 
ing interest  in  an  action  to^ which  it  is  not  a  party.**   Where  decedent's 


Title  Guarantee  &  Loan  Co.,  96  Ga.      v.  Higginbotham 's  Adm'r,  25  Ky.  L. 


625,  24  S.  E.  409. 

16  Clements  v.  Western  Lodge  No. 
91,  F.  &  A.  M.,  101  Ga.  62,  28  8.  E. 
494. 

17  Western  Di3t.  Warehouse  Co.  v. 
Hayes,  16  Ky.  L.  Rep.  763,  29  S.  W. 
708,  citing  Smith  v.  Owen  ton  Turn- 
pike Co.,  14  Ky.  L.  Rep.  924. 

18  The  statute  disqualifying  a  wit- 
ness to  a  ''conversation"  with  a  de- 
ceased person  applies  to  a  stockholder 
of'the  adverse  party,  and  though  he 
is  a  superintendent  and  gave  a  warn- 
ing to  decedent,  he  canAot  testify  to 
it  if  part  of  a  conversation.  Peter- 
son V.  Merchants'  El.  Co.,  Ill  Minn. 
105,  27  L.  R.  A.  (N.  S.)  816,  137  Am. 
St.  Rep.  537,  126  N.  W.  534. 

•  19  Bank  of  Southwestern  Georgia  v. 
McGarrah,  120  Ga.  944,  48  S.  E.  393. 

Officers  may  prove  that  a  -deceased 
executor  waived  notice  of  claim.   Cox 


Rep.  1057,  76  S.  W.  1079. 

If  the*  question  calls  for  a  disci  J^ure 
of  the  transaction  in  additiop  to  stat- 
ing who  were  the  real  parties  it  ren- 
ders the  witness  incompetent.  Koehler 
V.  Adler,  91  N.  Y.  657. 

SO  Reichenbach  v.  EUerbe,  115  Mo. 
588,  22  S.  W.  573. 

ai  Foster  v.  Collner,  107  Pa.  St*  305. 

S8A  3tockh«lder  may  establish  ex- 
ecution of  an  instrument  against  the 
corporation.  Canandarqua  Academy 
V.  McKechnie,  90  N.  Y.  618. 

28  Thayer  v.  El  Ploma  Min.  Co.,  40 
n.  App.  344. 

M  Chance  of  liability  was  held  too 
remote  where  corporation  h^d  previ- 
ously stopped  business  and  had  all 
assets  sold  by  sheriff.  Talbot  v. 
Laubheim,  188  N.  Y.  421,  81  N.  E. 
163. 

In  a  suit  to  cancel  a  deed  the  in- 
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representative  is  not  a  party  the  statutes  do  not  apply ,^  wlii<3h  is  the 
case  where  a  wife  sues  on  an  insurance  policy  to  which  she  is  entitled 
by  its  terms  and  not  derivativ^y  through  deceased.*®  The  distinction 
has  been  made  that  if  the  agent  was  not  acting  as  such  when  the 
communications  were  had  he  is  not  disqualified.'^  Actions  by  another 
to  the  use  of  the  corporation  are  treated  the  same  as  if  by  the  cor- 
poration for  this  purpose.'* 

The  whole  object  of  the  statute,  says  the  Kentucky  court,  is  to  dis- 
qualify the  living  to  testify  where  the  dead  cannot,  and  to  put  them 
on  equality ;  hence  a  subsequent  parting  with  interest  does  not  remove 
the  disqualification.**  It  depends  greatly  on  the  statutory  language, 
however,  and  other  courts  hold  that  a  subsequent  parting  with  interest 
qualifies  the  witness,**  and  among  them  the  Wisconsin  court  has  held 
that  not  only  may  the  legislature  destroy  competency  pending  trial 
but  also  that  the  person  by  resignation  of  his  office  may  restore  it ;  *^ 
but  certainly  it  has  not  this  effect  if  the  extinction  of  his  interest  is 


debtedneas  of  defendant  to  a  bank 
does  not  disqujilify  its  stockholders. 
Kyle  V.  Kyle,  175  Iowa  734,  157  N. 
W.  248. 

M  Porter  v.  P.  M.  Davies  &  Co.,  223 
Fed.  465,  appeal  dismissed  223  Fed. 
1022  (mem.  dec),  rehearing  denied 
224  Fed.  451. 

MHamill  v.  Supreme  Council  of 
Boyal  Arcanum,  152  Pa.  St.  537,  25 
Atl.  645. 

S7  Bailroad  superintendent  talking 
to  an  injured  locomotive  driver  whose 
widow  afterwards  sued  for  wrongful 
death.  Walker  v.  Brantner,  59  Kan. 
117,  68  Am.  St.  Bep.  344,  52  Pac.  80; 
Wallace  v.  Fraternal  Mystic^Circle,  121 
Mich.  263,  80  N.  W.  6,  6  Det.  L.  N.  448, 
where  statute  disqualified  "agents" 
of  corporation. 

M  Stockholder  suing  for  use  of  the 
corporation  on  a  bond  cannot  testify, 
and  the  fact  that  a  surety  for  defend- 
ant's  intestate  is  alive  does  not  make 
any  exception  under  the  statute. 
Oree  v.  Becker,  49  Colo.  268,  112  Pac. 
783. 

S9  Parting  with  his  shares  after  the 
communication  and  before  testifying 
does  not  remove  disqualification.  Bag- 


by 's  Adm'r  v.  American  Surety  Co. 
of  New  York,  161  Ky.  78,  170  S.  W. 
492;  Leonora  Nat.  Bank  v.  Bagland's 
Adm'r,  32  Ky.  L.  Rep.  1403,  108  S. 
W.  854. 

A  shareholder  whose  bank  has  been 
reimbursed  for  a  defalcation'  by  its 
bonded  cashier  is  not  thereby  made 
competent  in  a  suit  by  the  cashier's 
surety  against  his  administrator.  Bag- 
by 's  Adm'r  v.  American  Surety  Co.  of 
New  York,  161  Ky.  78,  170  S.  W.  492. 

80  Isenberg  v.  Huntingdon.  Millwork 
&  Lumber  Co.,  62  Pa.  Super.  Ct.  491; 
Searle  v.  First  Nat.  Bank,  2  Walk. 
(Pa.)  395. 

A  witness  who  was  stockholder  for 
a  short  time  during  which  a  transac- 
tion was  had,  but  who  ceased  to  be 
such,  was  not  incompetent.  Teeumseh 
Nat.  Bank  of  Teeumseh  v.  McGee,  61 
Neb.  709,  85  N.  W.  949. 

81  One  who  was  no  longer  an  officer 
was  held  competent,  though  he  re- 
signed to  qualify  himself  because  of 
a  disqualifying  statute  passed  pending 
trial.  In  re  McNaughton's  Will,  138 
Wis.  179,  118  N.  W.  997,  aff'd  on  re- 
hearing 120  N.  W.  288. 
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incomplete  and  partial.'*  It  is  a  question  of  fact  whether  an  assign- 
ment is  bona  fide  or  merely  colorable  to  qualify  the  witness.**  A 
relation  to  the  corporation  formed  after  the  communication  is  not  a 
disqualifying  one  according  to  one  statute.** 

Objection  to  such  testimony  may  be  made  after  the  witness  is  sworn 
in  chief  and  before  giving  the  objectionable  testimony.**  It  is  error 
sufficient  for  reversal  to  admit  a  witness  for  all  purposes  over  objec- 
tion, where  he  may  have  been  incompetent  by  reason  of  participation 
in  the  transaction.**  Error  in  excluding  or  admitting  a  witness  may, 
however,  be  harmless  because  of  the  verdict  or  other  cause.*'' 

§  3109.  Subpoenas  and  notices  to  produce  or  to  allovr  inspection. 

The  witnesses  are  summoned  into*  court  by  the  same  means  as  in  any 
other  actions,  but  a  question  arises  whether  a  witness  can  be  required 
by  subpoena  duces  tecum  to  bring  in  corporate  books  and  papers. 
The  better  rule  is  th^t  an  officer  who  has  them  in  custody  may  be  so 
compelled,  even  where  the  corporation  is  not  a  party,**  and  a  mere 


88  Limitations  barring  3tockhoIder  's 
liability  and  an  assignment  which  was 
only  partial  held  not  to  exclude  pos- 
sibility of  liability  of  stockholder, 
who  was  also  liable  on  a  collateral  con- 
tract. Gunster  v.  Jessup,  196  Pa.  St. 
548,  46  Atl.  940. 

SSOne  who  had  transferred  his 
stock  and  testified  at  a  former  trial 
and  then  taken  a  retransfer  of  it,  and. 
again  transferred  it  to  the  same  person 
was  allowed  to  testify.  The  appellate 
court  declined  to  interfere  with  this 
ruling,  but  observed  that  the  inference 
was  strong  of  a  bare  assignment  to 
enable  the  witness  to  testify.  Chris- 
tiansen V.  Dunham  Towing  &  Wreck- 
ing Co.,  75  111.  App.  267. 

•4  Ferine  v.  Grand  Lodge  A.  O.  U. 
W.,  48  Minn.  82,  50  N.  W.  1022. 

86Gilmour  v.  Hajvley  Merchandise 
Co.,  21  Colo.  App.  307,  121  Pac.  765, 
explaining  and  limiting  an  earlier  case 
which  held  objection  waived  if  not 
made  on  the  voir  dire. 

86  Banking  House  of  Wilcoxson  & 
Co.  V.  Bood,  132  Mo.  256,  33  8.  W.  816. 

87  Ham  &  Ham  Lead  &  Zinc  Inv.  Co. 
V.  Catherine  Lead  Co.,  251  Mo.  721, 158 


S.  W.  369;  Johnson  v^  Fraternal  Re- 
serve Ass'n,  136  Wis.  528,  117  N.  W. 
1019. 

Where  other  proof  established  the 
fact.  Edgerly  v.  Ladies  of  Modem 
Maccabees,  185  Mich.  148,  151  N.  W. 
692. 

88  President  and  secretary  can  be 
compelled  to  produce  corporate  books 
and  papers  in  a  federal  equity  suit  to 
which  the  corporation  is  not  a  party. 
Wertheim  v.  Continental  Railway  & 
Trust  Co.,  15  Fed.  716.  In  this  case 
which  was  a  New  York  case  the  fed- 
eral court  declined  to  follow  the  later 
New  York  cases,  holding  the  contrary 
doctrine,  and  followed  Bank  of  TJtiea 
V-  Hillard,  5  Cow.  (N.  Y.)  153,  making 
the  distinction  that  a  clerk  could  not 
be  so  compelled  but  an  officer  might. 

The  president  of  a  corporate  party 
may  be  compelled  by  subpoena  duces 
tecum  to  produce  evidence  in  his  pot- 
session  consisting  of  metal  patterns  at 
well  as  paper  writings.  Johnson  Steel 
Street-Rail  Co.  v.  North  Branch 
Steel  Co.,  48  Fed.  195.  So  the  gen- 
eral manager  may  be  compelled.  John- 
son   Steel    Street-Rail   Co.   v.    North 
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clerk  or  agent  who  has  them  not  cannot  be  so  compelled ;  but  softie 
early  cases  denied  that  either  officer  or  clerk  was  compellable.'^  The 
courts  cannot  compel  the  attendance  and  examination  of  an  officer 
beyond  the  reach  of  its  process  by  ordering  the  corporation  to  pro- 
duce him,  which  it  also  has  no  x>ower  to  compel  or  any  legal  duty  to 
do.**  When  a  corporation  is  one  of  the  parties,  a  notice  to  produce 
addressed  to  the  corporation  and  not  a  subpoena  duces  tecum  to  Its 
officer  is  the  pn>per  practice  to  bring  its  books  into  court.*^  The 
matter  is  now  largely  regulated  by  statutes.**  The  notice  may  be 
served  on  the  attorney  of  the  corporation  who  has  appeared  for  it.** 
The  notice  should  be  reasonably  certain  as  to  what  books  and  papers 


Branch  Steel  Co.,  48  Fed.  191.  See 
also  Edi3on  Elec.  Light  Go.  v.  United 
States  Elec.  Lighting  Co.,  44  Fed.  294, 
where  an  officer  was  compelled  to  pro- 
duce them. 

In  New  York  production  may  now 
be  required  by  subpoena  duces  tecum 
"in  like  manner  as  if  it  waa  in  the 
handSy  or  under  control  of  a  natural 
person. ''  It  is  directed  to  "the  presi* 
dent  or  other  head  of  the  corporation, 
or  to  the  officer  in  control  of"  the 
books.    N.  Y.  Code  Civ.  Proc.  S  868. 

9B  A  clerk  without  control  over  the 
books  cannot  be  required  on  a  sub- 
poena duces  tecum  to  produce  them. 
Bank  of  Utiea  v.  Hillard,  5  Cow.  (N. 
Y.)  153. 

Individual  defendants  cannot  be  re- 
quired to  produce  books  of  a  corpora- 
tion not  party  and  of  which  they  have 
no  control  save  as  its  agents.  Opdyke 
V.  Marble,  18  Abb.  Pr.  (N.  Y.)  266. 

Corporate  officers  or  agents  cannot 
be  compelled  in  an  action  between 
strangers  to  produce  its  books  on  a 
subpoena  duces  tecum.  (There  is  a  dic- 
tum in  the  opinion  that  the  only  way 
to  get  such  books  even  if  it  was  a 
party  is  by  motion  for  statutory  dis- 
covery.) Morgan  v.  Morgan,  16  Abb. 
Pr.  N.  S.  (N.  Y.)  291,  39  Barb.  (N.  Y.) 
20;  La  Farge  v.  La  Farge  Fire  Ins. 
Co.,  14  How.  Pr.  (N.  Y.)  26. 

40 The  court  said:  "We  know  of  no 
legal  duty  imposed  upon  a  corporation 


to  produce  its  officer  as  a  witness  when 
the  process  of  the  court  cannot  reach 
him.  The  duty  of  an  officer  of  a  cor- 
poration is  prescribed  by  law,  or  by 
the  articles  of  incorporation,  or  the 
by-laws  of  the  corporation.  The  power 
of  a  corporation  over  its  officers  has 
respect  only  to  the  duties  to  the  cor- 
poration  which  the  law  imposes.  We 
know  of  no  legal  duty  imposed  upon  an 
officer  of  a  corporation  to  appear  as  a 
witness  against  that  c<»rporation,  ex- 
cept in  obedience  to  the  writ  of  sub- 
poena of  a  court  duly  served  upon 
him.  We  know  of  no  power  in  the 
corporation,  or  any  duty  devolving 
upon  it,  to  compel  its  officer  to  ap- 
pear as  a  witness  before  a  court.  We 
know  of  no  right  in  a  court  to  compel 
a  corporation  to  produce  its  officer  as 
an  adverse  witness.''  Central  Grain 
&  Stock  Exchange  v.  Board  of  Trade 
of  Chicago,  125  Fed.  463. 

41  Since  the  corporation  has  the  cus- 
tody of  its  books  and  papers  a  sub- 
poena duces  tecum  to  its  clerk  would 
be  improper.  Westcott  v.  Atlantic 
Silk  Co.,  3  Mete.  (Mass.)  282,  290. 

tt  See  I  3110,  infra,  and  consult  the 
local  statutes  generally  on  the  sub- 
ject. 

4S  Notice  to  the  attorney  of  record 
for  the  corporation  is  the  proper  prac- 
tice. Thayer  v.  Middlesex  Mut.  Fire 
Ins.  Co.,  10  Pick.  (Mass.)  326. 
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ar6  desired,  and  must  not  call  for  a  large  number  of  unnecessary 

44 


ones/ 


§  3110.  DiBCoveiry,  inspection  and  examination  or  deposition.  Un- 
der the  chancery  practice  it  is  proper  to  join  ^officers  or  agents  as 
parties  with  the  corporation  for  the  purpose  of  a  discovery  by  them  ** 
and  the  answers  made  by  them  to  the  interrogatories  on  oath  may  be 
used  as  evidence.^  In  a  chancery  discovery  the  officers  make  and 
swear  to  their  own  answers  and  not  to  that  of  the  corporation,  unless 
it  goes  only  to  writings  which  are  pleaded  or  specified  in  the  inter- 
rogatories.*'' A  statutory  proceeding  of  more  or  less  similar  scope 
is  now  in  use  in  many  states  for  the  same  purpose,  or  for  the  purpose 
of  eliciting  necessary  disclosures  before  trial,  or  for  use  as  evidence,** 
and  a  similar  method  is  now  in  force  in  federal  equity  courts  under 
the  New  Equity  Rules.**    Such  statutes  should  be  liberally  construed 


44  Notice  set  ou^  and  held  bad. 
Branan  v.  Najshville,  C.  &  St.  L.  B. 
Co.,  119  Ga.  739,  46  8.  E.  882. 

45  See  §S  2945,  3026,  supra. 

There  can  be  discovery  only  by 
joining  officers.  Kirby  v.  Lake  Shore 
&  M.  S.  R:  Ct).,  14  Fed.  261;  Brumly 
V.  West  Chester  County  Mfg.  Society, 
1  Johns.  CM.  (N.  Y.)  366. 

46  §  3111,  infra. 

47  Brumly  v.  West  Chester  County 
Mfg.  Society,  1  Johns.  Ch.  (N.  Y.) 
366. 

By  statute  in  New  York  it  was  pro- 
vided that  discovery  might  be  re- 
quired in  certain  cases  although  the 
corporation  would  be  subjected  to  for- 
feiture. Robinson  v.  Smith,  3  Paige 
(N.  Y.)  222,  24  Am.  Dec.  212. 

48  Apperson  v.  Mutual  Ben.  Life  Ins. 
Co.,  38  N.  J.  L.  272. 

If  a  paper  or  receipt  showing  de- 
livery of  goods  to  a  railroad  hai^  been 
turned  over  to  its  claim  departme^it, 
the  production  of  such  paper  may  be 
obtained  by  complying  with  Rev.  St. 
1899,  §§  737,  738,  740  (Ann.  St.  1906, 
p.  729  et  seq.  Evans  v.  St.  Louis,  I. 
M.  &  8.  R.  Co.,  149  Mo.  App.  166,  129 
S.  W.  1050. 

The  right  to  examine  "a  party" 


(Code  Civ.  Proc.  1 870),  includes  cor- 
porations which  are  examined  through 
their  officers.  The  chancery  doctrine 
of  discovery  against  officers  of  de- 
fendant is  adapted  under  the  statute. 
People  v.  Mutual  Gas  Light  Co.,  64 
How.  Pr.  (N.  Y.)  286. 

4^If  any  party  is  a  private  corpo- 
ration ''any  opposite  party"  may  ap- 
ply for  an  order  to  file  interrogatories 
''to  be  answered  by  any  officer  of  the 
corporation."  New  Equity  Rule  58. 
See  full  text  of  rule  226  TJ.  S.  Appx. 

The  new  method  now  provided  by 
Rule  58  for  procuring  discovery  sup- 
plant3  the  old  method.  Pittsburgh 
Water  Heater  Co.  v.  Beler  Water 
Heater  Co.,  222  Fed.  950. 

The  word  "discovery"  in  the  rule 
is  not  used  in  the  old  technical  sense. 
The  interrogatories  should  not  go  to 
the  extent  of  calling  on  an  officer  to 
inquire  of  officers  of  a  subsidiary  and 
supposedly  controlled  foreign  corporar 
tion.  It  is  not  to  be  used  to  harass 
and  vex  but  to  facilitate  trials  by 
making  useless  production  'of  evidence 
avoidable.  If  the  evidence  could  be 
produced  by  deposition  of  the  foreign 
corporation's  agents,  the  defendant's 
officer   ought   not  to   be   required   to 
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but  will  not  be  extended  to  permit  examination  of  members  of  the 
corporation  beyond  the  terms  of  the  statute.*®  The  terms  of  the  stat- 
utes are  various,  but  in  New  York  and  California,  which  may  be  taken 
as  typical  of  the  code  states,  there  is  a  provision  for  inspection  of 
papers  and  booker  and  in  a  distinct  statute  for  taking  the  deposi- 
tion of  an  officer  as  a  witness  before  trial.  Besides  these  is  a  subpoena 
duces  tecum  which  will  bring  in  the  books  and  papers  for  use  in 
examining  a  witness.  They  are  all  distinct.  It  is  a  fair  statement  of 
the  rule  of  all  the  stattltes,  that  discovery  or  examination  is  proper 
where  the  information  is  material,  indispensable  to  complainant  in 
prosecution  of  the  suit,  within  defendant's  knowledge,  and  not  other- 
.wise  available.*^  Such  affidavit  as  the  statute  requires,  generally  with 
a  showing  that  the  books  or  papers  are  necessary  and  material,  must 
be  made  with  the  motion  or  petition.**  Under  a  statute  allowing  the 
(filing  of  interrogatories  in  the  case  of  a  corporation,  it  must  be  shown 
that  the  opposite  party  is  a  corporation.**  Where  the  examination 
may  by  statute  be  had  at  any  time  before  trial,  delay  caused  by  the 
opposing  party's  resistance  will  not  be  accounted  as  laches.**  The 
order  or  notice  of  inspection  may  be  served  on  the  attorney  of  record 
for  the  corporation  if  the  statute  designates  no  other  person.** 

The  New  York  statute,  set  out  below,  ha$  been  built  up  by  amend- 
ments evoked  by  decisions.**  Formerly  officers  could  not  be  exam- 
ined in  that  state  because  none  but  ^'parties"  were  examinable  under 


gather  it  &b  hearsay  and  state  it  in 
his  answers.  Union  Sulphur  Co.  v. 
Freeport  Texas  Co.,  234  Fed.  194. 

ftOThe  officers  of  defendant  are  not 
"any  party  to  the  action"  and  can- 
not be  examined  (Practice  Act,  §159). 
Apperson  v.  Mutual  Ben.  Life  Ins.  Co., 
38  N.  J.  L.  272. 

ftl  King  V.  Livingston  Mfg.  Co.,  180 
Ala.  118,  60  8o.  143. 

The  proper  practice  to  ascertain 
whether  plaintiff  is  a  foreign  or  domes- 
tic corporation  is  to  propound  inter- 
rogatories under  the  statute.  Head  v. 
J.  M.  Robinson,  Norton  &  Co.,  191 
Ala.  352,  67  So.  976.  Bee  also  cases,  , 
this  section,  infra. 

>$If  corporate  books  are  at  a  dis- 
tance the  affidavit  should  show  that 
there  were  material  entries  in  them, 
and  that  a  request  for  copies  of  such 
entries   had   been    made.     Beaver   y. 


Hartsville  University,  34  Ind.  245. 
See  also  New  York  cases,  supra. 

MGen.  St.  c.  129,  §50.  Qott  v. 
Adams  Exp.  Co.,  100  Mass.  320. 

54  Boyle  v.  Consolidated  Gas  Co.,  46 
N.  Y.  Misc.  191,  94  N,  Y.  Supp.  27. 

5ft  An  order  for  inspection  of  books 
may  be  served  on  the  attorney  who 
has  appeared  for  the  corporation.  It 
is  an  ''ordinary  proceeding''  in  the 
action.  So  as  to  one  striking  the  an- 
swer for  disobedience.  Bossner  v. 
New  York  Museum  Ass  'n,  20  Hun  (N. 
Y.)  182. 

56  In  New  York  the  deposition  may 
be  taken  of  a  party  (Code  Civ.  Proc. 
§870)  or  "a  person  not  a  party" 
(section  871). 

'  *  If  the  party  sought  to  be  examined 
is  a  corporation,  the  affidavit  shall 
state  the  names  of  the  officers  or  di- 
rectory thereof  or  any  of  them  whose 
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the  statutes,*''  which  had  the  effect  of  making  corporations  not  examin- 
able until  the  statute  was  amended ;  *^  and  the  statute  making  officers 
and  directors  examinable  does  not  include  agents  and  servants.*^  The 
proper  practice  before  the  code  amendment  was  to  proceed  for  an 
inspection  and  discovery  of  books  and  papers,  and  to  call  the  officers 
as  witnesses  on  the  trial,*^  which  it  was  compelled  to  produce  on 
penalty  of  having  its  answer  stricken  out.*^  Under  the  New  York 
statute  for  the  i)roduction  of  books  and  papers  on  order  for  use  in  con- 
nection with  deposition  of  an  officer  such  bookls  must  be  necessary  and 
the  application  show  it;  and  therefore  mi  examination  will  not  be 
ordered  if  it  appears  that  by  means  of  subpoena  duces  tecum  all  that 
is  necessary  can  be  produced  at  the  trial,®'  or  at  all  when  they  are 
not  necessary  for  examination  of  the  witness  whose  deposition  is  to 
be  taken.^    Neither  can  they  be  produced  for  taking  the  deposition 


testimony  is  necessary  and  material, 
or  the  books  and  papers  as  to  the  con- 
tents of  which  an  examination  or  in- 
spection is  desired."  N.  Y.  Code  Civ. 
Proc.  §872,  subd.  7. 

There  is  a  separate  proceeding  for 
discovery  and  inspection  of  books  on 
petition,  verified  by  affidavit  and 
order.  N.  Y.  Code  Civ.  Proc.  S§  803- 
809. 

Production  of  books  without  sub- 
poena may  be  ordered  on  an  .examina- 
tion for  use  of  the  witness  in  the  ex- 
amination (Code  Civ.  Proc.  §872, 
subd.  7),  but  a  technical  inspection 
of  books  is  regelated  by  other  laws 
(sections  803-809).  Bruen  v.  Whitman 
Co.,  106  N.  Y.  App.  Div.  248,  94  N.  Y. 
Supp.'304;  In  re  Sands,  98  N.  Y.  App. 
Div.  148,  90  N.  Y.  Supp.  749;  Boyle  v. 
Consolidated  Gas  Co.,  46  N.  Y.  Misc. 
191,  94  N.  Y.  Supp.  27. 

The  order  need  not  comply  with  re- 
quirements of  the  separate  statute 
(sections  803-809)  for  inspection  of 
books.  Mauthey  v.  Wyoming  County 
Co-op.  Fire  Ins.  Co.,  76  N.  Y.  App.  Div. 
579,  78  N.  Y.  Supp.  596. 

57  Goodyear  v.  Phoenix  Bubber  Oo,, 
4*^Barb.  (N.  Y.)"  522. 

ftS  Before  amendment  there  was  no 
way  to  examine  a  corporation  before 
trial.     Boorman  v.  Atlantic  &  P.  B. 


Co.,  78  N.  Y.  599;  People  v.  Mutufil 
Gas  Light  Co.,  74  N.  Y.  434;  Boorman 
V.  Atlantic  &  P.  R.  Co.,  17  Hun  (N. 
Y.)  555,  aff  M  78  N.  Y.  599. 

50  A  provision  that  the  affidavit  shall 
state  the  names  "of  the  officers  or 
directors''  whose  testimony  is  neces- 
sary, etc.,  excludes  agents  and  serv- 
ants. They  cannot  be  examined  be- 
fore trial  (Code  Civ.  Proc.  §872). 
Beichmann  v.  Manhattan  Co.,  26  Hun 
(N.  Y.)  433. 

60  Goodyear  v.  Phoenix  Bubber  Co., 
48  Barb.  (N.  Y.)  522. 

01  La  Parge  v.  La  Farge  Fire  Ins. 
Co.,  14  How.  Pr.  (N.  Y.)  26. 

OSIhe  N.  Y.  Code,  §868,  was  so 
amended  that  subpoena  duces  tecum 
will  issue  to  produce  a  book  or  paper 
belonging  to  a^cofporation;  and,  t^iat 
being  possible,  the  examination  of 
books  and  papers  of  defendant  before 
trial  will  be  denied  on  an  application 
merely  showing  ungrounded  belief 
that  material  matter  will  be  disclosed. 
Central  Crosstown  B.  Co.  v.  Twenty- 
.  Third  St.  By.  Co.,  53  How.  Pr.  (N.  Y.) 
45. 

08  Wood  V.  J.  L.  Mott  Iron  Wwks, 
114  N.  Y.  App.  Div.  108,  99  N.  Y. 
Supp.  677;  De  Brunoff  v.  McClure- 
Tissot  Co.,  83  N.  Y.  App.  Div.  640,  82 
N.  Y.  Supp.  38. 
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of  a  witness  under  some  other  part  of  the  statute,**  or  the  oflBee  of  a 
subpoena  duces  tecum  interchanged  with  that  of  an  order  for  produc- 
tion of  the  books.®*  When  they  appear  to  be  necessary  in  examining 
the  witness  production  will  be  ordered.**  When  the  order  denies  the 
application  to  bring  them  in,  but  afterwards  it  appears  necessary  to 
have  them  in  connection  with  examination  of  the  witness  they  may 
then  be  brought  in  by  subpoena  duces  tecum.*^  The  name  of  the 
o£Scer  must  be  stated  in  the  application  and  it  must  appear  that  he 
is  an  officer  in  the  application  under  the  present  statute  of  that 
state.**  If  necessity  and  materiality  of  the  books  and  papers  be  stated 
on  information  and  belief  the  grounds  thereof  ought  to  be  stated.** 
In  New  York  (and  in  other  states)  the  order  is  for  examination  of 
the  corporation,  and  the  officers  are  named  to  make  it  for  the  cor- 
poration.''* 

The  California  statute  is  much  simpler.    It  merely  provides  for  the 
taking  of  depositions  of  witnesses,  making  the  statute  applicable  when 


It  cannot  be  resorted  to  to  gain  tes- 
timony which  is  not  necessary  because 
of  public  record.  Muldoon  v.  New 
•York  Cent.  &  H.  River  B.  Co.,  98  N. 
Y.  App.  Div.  169,  91  N.  Y.  Supp.  66. 

Production  of  books  will  not  be  re- 
quired when  not  needed  to  examine 
witness  but  party  will  be  relegated  to 
tVe  regular  proceeding  to  produce 
books  for  inspection.  Byan  v.  New 
York  Cent.  &  H.  River  R.  Co.,  124 
N.  Y.  App.  Div.  34,  108  N.  Y.  Supp. 
371. 

64  They  can  be  brought  in  only  to 
aid  in  examination  of  a  witness  called 
under  the  particular  subdivision. 
Hart  V.  American  Cotton  Co.,  41  N. 
Y.  Misc.  436,  84  N.  Y.  Supp.  1065. 
And  see  In  re  Thompson,  95  N.  Y. 
App.  Div.  542,  89  N.  Y.  Supp.  4. 

6»Searle  v.  Halstead  &  Co.,  67  N. 
Y.  Misc.  560,  124  N.  Y.  Supp.  811. 

66  Thompson  v.  Alden,  135  N.  Y. 
App.  Div.  57,  119  N.  Y.  Supp.  742; 
Strodl  v.  Farish-Stafford  Co.,  63  N.  Y. 
Misc.  54,  110- N.  Y.  Supp.  670. 

•7  If  they  are  not  ordered  and  are 
needed  a  subpoena  duces  tecum  to 
bring  them   may  issue.     Gibbons  v. 


San  Luis  Min.  Co.,  125  N.  Y.  App. 
Div.  741,  110  N.  Y.  Supp.  96  j  Ryan 
V.  New  York  Cent  &  H.  River  R.  Co., 
124  N.  Y.  App.  Div.  34,  108  N.  Y. 
Supp.  371. 

6SHerzig  v.  Washington  Fire  Ins. 
Co.,  144  N.  Y.  App.  Div.  174,  128  N. 
Y.  Supp.  988;  Turk  v.  Koehler  &  Co., 
144  N.  Y.  App.  Div.  53,  128  N.  Y. 
Supp.  809. 

68  Should  show  the  sources  and 
grounds  thereof  by  something  more 
than  mere  inference.  Central  Cross- 
town  R.  Co.  V.  Twenty-Third  St.  R. 
Co.,  53  How.  Pr.  (N.  Y.)  45. 

70  The  examination  is  nominally  of 
the  corporation  through  its  officer 
ordered  to  be  examined  for  that  pur- 
pose and  not  of  the  officer  as  such. 
Meade  v.  Southern  Tier  Masonic  Re- 
lief Ass'n,  119  N.  Y.  App.  Div.  761, 
104  N.  Y.  Supp.  623;  Shumaker  v. 
Doubleday,  Page  &  Co.,  116  N.  Y.  App. 
Div.  302,  101  N.  Y.  Supp.  857;  Jacobs 
V.  Mexican  Sugar  Refining  Co.,  112  N. 
Y.  App.  Div.  657,  98  N.  Y.  Supp.  542. 
But  see  DonaldBon  v.  Brooklyn  Heights 
R.  Co.,  119  N.  Y.  App.  Div.  513,  104  N. 
Y.  Supp.  178. 
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a  corporation  is  a  party  and  the  witness'  is  an  oflScer  or  member^' 
Then  there  is  another  statute  for  the  inspection  of  writingsj^ 

In  Indiana  where  the  order  is  for  the  corporation  to  be  examined 
on  interrogatories,  it  should  select  an  agent  who  has  knowledge  to 
answer  for  it J^ 

The  Massachusetts  proceeding  is  given  the  same  scope  as  a  discovery 
and  goes  so  far  as  to  require  the  officer  to  answer  interrogatorieis  call- 
ing on  him  to  make  inquiries  of  other  officers  and  agents  of  the 
corporation  in  order  to  disclose  the  information  thus  gained.''*  Deposi- 
tions may  be  taken  against  a  corporation  in  the  ordinary. way  in  most 
of  the  states,"'*^  after  it  is  in  court  by  summons  or  appearance.''^  The 
statutory  proceedings  for  examination  of  witnesses  or  the  adverse 
party  before  trial  also  result  in  a  deposition  by  the  terms  of  many  of 
the  statutes,  and  sometimes,  as  in  California,  the  deposition  serves  both 
purposes.  The  local  statutes  musv.  be  carefully  consulted  with  the 
decisions  thereon;  for  it  would  be  impossible  to  fully  treat  the  matter 
^  here  without  far  departing  from  the  scope  of  this  chapter.''^  The  re- 
quired notice  of  the  taking  of  depositions  is  said  to  be  especially 

71  Testimony  of  a  witness  may  be      509.     And  ^ee  Louisville,  N.  A.  &  G. 

By.  Co.  v«  Henly,  88  Ind.  535.  , 

74  The  statutory  examination  under 
Pub.  8t.  e.  167,  §  53,  is  not  confined  to 
his  own  knowledge  but  the  interroga- 
tories may  require  him  to  make  inquiry 
of  officers  and  agents  and  to  disclose 
the  information  gained.  Toland  v. 
Paine  Furniture  Co.,  I't9  Mass.  501, 
61  N.  E.  52,  following  Gunn  v.  New 
York,  N.  H.  &  H.  B.  Co.,  171  Mass. 
417,  So  N.  E.  1031*  Followed  in  Rob- 
bins  V.  Brockton  Bt.  By.  Co.,  180  Mass. 
51,  61  N.  E.  265,  with  examples  of 
interrogatories  held  proper. 

76  Depositions  on  notice  may  be 
taken  against  a  corporation,  and  dedi- 
mus  or  agreement  are  npt  the  only 
methods.  Eastman  v.  Coos  Bank,  1 
N.  H.  23. 

76 The  defendant  corporation's  sub- 
sequent voluntary  appearance  did  not 
cure  this.  Oxford  Iron  Co.  v.  Quin- 
chett,  44  Ala.  487. 

77  See  this  section,  infra,  as  to  stat- 
utory examinations  before  trial. 


taken  by  deposition  **at  any  time 
after  the  service  of  the  summons  or 
the  appearance  of  the  defendant,  and 
in  a  'special  proceeding  after  a  ques- 
tion of  fact  has  arisen  therein.  ♦  '  *  * 
When  the  witness  is  an  officer  or  mem- 
ber of  a  corporation  which  is  a  party. ' ' 
Cal.  Code  Civ.  Proc.  §  2021. 

The  procedure  is  by  serving  notice 
of  intention  to  take  the  deposition 
with  a  copy  of  affidavit  that  the  case 
is  within  the  statute.  See  Cal.  Code 
Civ.  Proc.  §  2031.  The  examination  is 
by  question  and  answer  as  other  de- 
positions.   Gal.  Code  Civ.  Proc.  §  2032. 

72  Under  Cal.  Code  Civ.  Proc.  §  1000, 
9n  notice  an  order  may  be  made  for 
inspection  of  book.s  and  papers  and 
to  permit  taking  of  copies.  This  is 
in  addition  to  other  methods  of  pro- 
ducing them  by  witnesses. 

78  The  corporation  should  select  an 
agent  who  knows  the  facts  to  answer 
for  it  and  he  should  answer  without 
evasion.  Cleveland,  C,  C.  &  St.  L.  B. 
Co.  V.  Miller,  165  Ind.  381,  74  N.  B. 
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requisite  against  a  corporate  party  J*  Such  notice  should  be  given  to 
the  agent  served  with  summons,  if  a  legal  agent  therefor,  or  to  some 
other  agent  or  officer  competent  to  receive  service,'*  or  an  officer,**  or 
under  statutes  on  an  agent  of  the  kind  described.*^ 


§  3111.  DepositionB,  affidavits  and  answers  aa  evidence.  There  is 
no  difference  between  the  evidentiary  use  and  force  of  an  ordinary 
deposition  in  corporation  cases  and  in  other  cases;  and  under  the  stat- 
utes which  have  supplanted  older  forms  of  discovery  the  result  of  the 
examination  of  an  officer  or  of  the  inspection  of  books  may  generally 
be  used  in  evidence  as  well  as  in  preparation  for  trial.**  In  Indiana 
and  Massachusetts  the  statute  makes  the  answers  admissible  as  evi- 
dence against  the  corporation,**  while  in  Wisconsin  answers  made  by 
an  officer  are  admissible  but  those  by  a  mere  agent  are  not.*^    In 


78  If  the  corporation  has  not  ap- 
peared or  been  le^all^  served  a  deposi- 
tion of  the  other  party  taken  without 
notice  or  a  showing  to  excuse  }t  that 
the  corporation '3  domicile  or  its  agent 
was  not  in  the  county  to  whom  notice 
could  be  given,  is  invalid  and  will  be 
suppressed.  Oxford  Iron  Co.  v.  Quin- 
ehett,  44  Ala.  487.^ 

79  Oxford  Iron  Co.  v.  Quinchett,  44 
Ala.  487.  Notice  may  be  served  on. 
same  agent  on  whom  summons  was 
served.  Katzenstein  v.  Baleigh  &  G. 
R.  Co.,  78  N.  C.  286. 

80  In  the  absence  of  a  statute  the 
clerk  or  some  principal  officer  should 
be  served  with  notice  of  taking.  It 
is  invalid  if  served  on  a  mere  member. 
Great  Falls  Mfg.  Co.  v.  Mathes,  5  N. 
H.  574. 

President.  Eastman  v.  Coos  Bank, 
1  N.  H.  23. 

81 A  station  agent  is  not  the 
'* agent  or  attorney  of  record"  (Code 
Civ.  Proc.  f  352)  on  whom  notice  of 
taking  may  be  served.  Atchison,  T.  & 
S.  F.  B.  Co.  V.  Sage,  49  Kan.  524,  31 
Pac.'140. 

Code  Civ.  Proc.  f  378.  Atchison,  T. 
&  a  F.  R.  Co.  V.  Meek,  49  Neb.  295, 
6S  N.  W.  509. 

Notice  may  be  served  on  the  local 


agent.  Missouri  Pac.  Ry.  Co.  v.  Col- 
lier, 62  Tex.  318, 

88  Answers  to  interrogatories  pro- 
pounded under  the  statute  may  be 
read  on  the  issue  of  corporate  ^exist- 
ence. Folsom  V.  Star  Union  Line  Fast 
Freight  Line,  54  Iowa  490,  6  N.  W. 
702. 

A  deposition  taken  in  a  former  suit 
by  plaintiff  may  be  received,  the  wit- 
ness being  3ince  deceased,  to  prov^ 
the  corporate  seal  on  a  contract,  also 
because  of  the  admission  implied  by 
relying  thereon  in  that  suit.  Phila> 
delphia,  W.  &  B.  R.  Co.  v.  Howard, 
13  How.  (U.  8.)  307,  14  L.  Ed.  157. 

88  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Henly,  88  Ind.  535. 

Interrogatories  answered  by  its  vice 
president  in  an  action  for  services  are 
evidence  to  show  an  agent '3  authority 
or  want  of  it,  in  an  action  against  the 
corporation,  but  not  so  far  as  he  states 
his  opinion  or  conclusion  as  to  what 
the  agent  was  authorized  to  do.  Par- 
rot V.  Mexican  Cent.  R.  Co.,  207  Mass. 
184,  34  L.  R.  A.  (N.  S.)  261,  93  N.  E. 
590. 

84  The  deposition  of  an  officer  taken 
under  the  statute  is  admissible  as  evi- 
dence though  he  be  present  in  court. 
Johnson  v.  St.  Paul  &  W.  Coal  Co.,  126 
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New  York  and  California  the  examination  of  the  witness  aided  by 
the  produced  corporate  books  is  a  deposition.** 

Affidavits  made  ex  parte  are  receivable  in  proof  usually  only  on 
certain  motions,  and  not  then  unless  the  facts  are  sufficiently  averred,** 
or  to  verify  the  issues  or  pleadings.*''  An  ex  parte  affidavit  is  not  ad- 
missible to  prove  incorporation.** 

The  effect  of  the  answer  in  chancery  is  to  afford  evidence  if  made 
under  oath  by  an  officer  **  and  if  made  by  the  corporation  under  its 
seal  has  the  same  evidentiary  force  that  an  unsworn  answer  has.** 
Under  the  chancery  parctice  less  evidence  was  required  to  overcome 
the  answer  of  a  corporation,  not  sworn  to,  than  was  required  ordi- 
narily in  other  cases.**  In  federal  equity  courts  the  evidence  is  now 
taken  in  open  court  except  as  otherwise  provided,**  and  such  is  be- 
lieved to  be  the  general  rule  now  in  chancery  dourts. 


Wis.  492,  105  N.  W.  1048.     But  not 
that  of  its  mere  employee.    Hughes  v. 
Chieago,  St.  P.,  M.  &  O.  B.  Co.,  122 
Wis.  258,  99  N.  W.  897. 
86  See  §  3110,  supra. 

86  In  a  special  proceeding  alleging 
petitioner's  corporation  an  opposing 
affidavit  denying  it  on  want  of  in- 
formation and  belief  amounts  to  noth- 
ing. In  re  New  York,  L.  &  W.  R.  Co. 
V.  Union  Steam-Boat  Co.,  99  N.  Y.  12, 
1  N.  E.  27. 

87  By  whom  affidavits  and  verifica- 
tions are  to  be  made,  see  §S  2984,  3083, 
supra. 

88Bowyer'8  Adm'r  v.  Giles,  F.  Sc  K. 
Turnpike  Co.,  9  Gratt.  (Va.)  109. 

88  The  sworn  answer  of  an  officer 
joined  as  co-defendant  is  admissible 
against  it.  McKim  v.  Odom,  3  Bland 
(Md.)  407. 

The  officer,  provided  his  answer  i» 
separate  from  the  corporation's,  may 
be  U3ed  by  plaintiff  and  cross-examined 
by  the  corporation,  or  it  may  disprov.e 
his  statements.  Vermilyea  v.  Fulton 
Bank,  1  Paige  (N.  Y.)  37.  But  see 
Wright  V.  Bame,  1  Mete.  (Mass.)  237. 

A  corporation  cannot  answer  under 
oath,  and  an  answer  sworn  by  its  of- 
ficer is  not  evidence,  it  seems,  but  cer- 
tainly not  to  prove  an  affirmative  de- 


fense.   Coca  Cola  Co.  v.  Gay-Ola  Co., 
200  Fed.  720.       ' 

90  6ouldin  v.  Baltimore,  15  Md.  18; 
Maryland  &  N.  Y.  Coal  &  Iron  Co.  v. 
Wingert,  8  Gill  (Md.)  170. 

A  corporate  answer  in  chancery,  be- 
ing not  sworn,  is  not  evidence  but  in 
so  far  as  responsive  presents  issues  of 
fact  devolving  on^  plaintiff  the  bur- 
den of  proof.  So  held  on  motion  to 
dissolve  an  injunction  on  bill  and  an- 
swer. Baltimore  &  O.  R.  Co.  v.  Wheel- 
ing, 13  Gratt.  (Va.)  40.  See  also 
Haight  V.  Morris  Aqueduct,  4  Wa^h. 
C.  C.  601,  Fed.  Caa.  No.  5,902. 

Answer  under  seal  will  defeat  or  dis- 
solve injunction  on  the  equity  of  the 
bill,  though  for  ^ant  of  an  oath  it  is 
not  evidence.  Haight  v.  Morris  Aque- 
duct, 4  Wash.  C.  C.  601,  Fed.  Cas.  No. 
5,902. 

91  State  Bank  v.  Edwards  &  Walke, 
20  Ala.  512. 

M  By  New  Equity  Rule  46  it  is  pro- 
vided, "In  all  trials  in  equity  the  tes- 
timony of  witnesses  shall  be  taken 
orally  in  open  court^  except  as  other- 
wise provided  by  statute  or  by  these 
rules, ' '  etc.  Depositions  may  be  taken 
(Rule  47  et  seq.)  and  discovery  may 
b6  had  according  to  the  mode  provided 
by  Rule  58. 
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vn.  trial  and  its  incidents 

§  3112.  In  general.  The  cases  reveal  no  principles  of  trial  practice 
that  are  essentially  peculiar  to  corporation  actions  beyond  the  few 
which  appear  hereinafter.  In  New  York,  and  other  states,  certain 
actions  may  be  assigned  to  a  preferred  or  special  calendar .•*  The 
issues  in  abatement  and  dilatory  issues  are  triable  in  the  same  man- 
ner as  such  issues  are  in  all  other  actions.  Generally  it  is  discretionary 
under  present  practice  to  try  them  separately  and  before  the  main 
issues,^^  and  a  case  standing  on  such  issues  is  ready  for  trial  without 
further  notice,  unless  notice  is  required  generally  to  put  the  cause  on 
the  calendar.^  When  such  a  plea  is  tpied  separately  the  merits  will 
not  be  gone  into.^''  Issues  of  the  corporate  existence  should  be  tried 
on  the  pleadings  in  the  regular  manner,  and  not  by  motion.*®  The 
right  to  open  and  close,^  the  mode  of  conducting  examination  of  wit- 
nesses, including  the  right  to  cross-examine  members  of  the  corpora- 
tion as  hostile  witnesses,^  and  the  rules  regulating  arguments  and 


MCode  Civ.  Proc.  §791,  subd.  8, 
*  providing  for  a  preference  on  the  cal- 
endar of  an  action  against  a  corpora- 
tion on  a  note  does  not  require  an 
order,  since  the  right  appears  by  the 
complaint.  Eastern  Nat.  Bank  v. 
Brunswick  Chemical  Works,  18  Abb. 
N.  Cas.  (N.  Y.)  473. 

A  preference  on  the  calendar  to  ac- 
tions on  a  ''contract,  note,  or  other 
evidence  of  debt,"  does  not  in<;lade 
actions  on  a  policy  of  insurance. 
Anonymous,  6  Cow.  (N.  Y.)  41. 

An  irregularity  in  notice  to  put  a 
ease  on  the  short  cause  calendar  is 
-waived  by  affidavit  denying  that  the 
party  to  have  been  served  is  a  corpo- 
ration. Auburn  Cycle  Co.  v.  Foote, 
69  HI.  App.  644. 

W  A  plea  to  the  jurisdiction  In  that 
the  attachment  process  could  not  iasuo 
against  a  corporation  xrithin  the 
state  may  be  tried  w5th  the  main  is- 
sues or  separately.  Hence  it  was  not 
error  to  try  their  separately.  VosbT  ▼. 
Evans  Marble  Co.,  101  fll.  App.  378. 

OQ  When  an  answer  co»&tains  nothing 
but  mattei  of  abat^mmt  the  ease 
utands  for  hearing  thereon,  and  defend- 


ant must  be  present.  No  further 
notice  to  answer  to  the  merits  is  due 
to  it.  Curfman  v.  Fidelity  ft  Deposit 
Co.  of  Maryland,  167  Mo.  App.  507, 
152  8.  W.  126. 

87  Hence  where  jurisdiction  de- 
pended on  liability  of  co-defendant  in 
whose  residence  venue  was  laid,  the 
merits  of  his  liability  must  be  left  to 
trial  of  the  main  issue.  Central  of 
Georgia  By.  Co.  v.  Brown,  113  Ga. 
414,  84  Am.  St.  Bep.  250,  38  8.  E.  989. 

M  Exceptions  to  corporate  existence 
and  capacity  of  plaintiff  cannot  be 
tried  on  motion  to  dismiss  for  want  of 
jurisdiction,  but  only  on  the  exceptions 
themselves.  Carondelet  Canal  &  Navi- 
gation Co.  V.  First  Chevere  Tedesco, 
37  La.  Ann.  100.« 

M  Where  the  admission  of  making 
the  note,  sued  on  also  admits  corporate 
existence,  though  there  is  elsewhere 
a  denial  of  it,  the  prima  facie  case  so 
made  entitles  defendant  to  open  and 
close.  E.  Van  Winkle  Gin  &  Machine 
Works  V.  Mathews,  2  Ga.  App.  249,  58 
8.  E.  396. 

1  One  of  the  owners  of  a  defendant 
corporation  ^vhen  called  by  the  oppos- 
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conduct  of  the  counsel,  are  according  to  general  practice.  The  rule 
is  well  settled  that  in  addressing  the  jury  appeals  to  prejudice  against 
corporations,  like  any  other  such  appeals,  will  be  ground  for  reversal 
if  any  prejudice  results.  This  is  a  general  principle  of  trial  practice, 
however,  and  not  one  of  corporation  law.*  It  is  permissible  to  com- 
ment on  the  want  of  any  substantial  difference  between  two  corpora- 
tions, where  the  case  fairly  presents  the  existence  of  two  and  one  of 
them  is  liable.*  In  keeping  with  the  right  of  the  court  to  regulate  the 
order  of  proof,  evidence  may  be  received  in  judicial  discretion  out  of 
order  to  cure  deficiencies  in  the  case  made  in  chief.*  A  question  arises 
where  it  is  moved  to  exclude  from  the  court  room  all  witnesses  but 
the  one  under  examination.  Generally  a  corporate  oflBcer  whose  knowl- 
edge necessarily  requires  his  presence  will  be  allowed  to  remain, 
especially  where  the  statute  exempts  parties  from  such  a  rule  or  order, 
the  officer  being  a  ** party"  under  such  a  statute.*  It  is  discretionary 
to  a  large  extent,*  and  in  one  case  the  corporation  was  required  to 
elect  which  of  two  might  remain.'' 


ing  party  may  by  leave  of  court  be 
examined  as  on  cross-examination. 
North  American  Bestaurant  &  Oyster 
House  V.  McEIligott,  227  111.  317, 
81  N.  £.  388,  aff'g  129  111.  App. 
498. 

«  Abbott,  CHvil  Jury  Trjals,  p.  627; 
38  Cyc.  1499. 

3  Mere  comment  of  counsel  that 
there  is  no  difference  between  defend- 
ant and  another  corporation  of  simi- 
lar name,  not  stating  any  fact  in  evi- 
dence, is  not  error.  Armour  Packing 
Co.  V.  Viet ch -Young  Produce  Co. 
(Ala.),  39  So.  680. 

To  characterize  as  "fake''  and 
fraudulent  a  defense  that  the  wrong 
corporation  had  been  sued,  was  not 
unwarranted  where  %  the  evidence 
showed  two  owned  by  the  same  per- 
sons and  no  plain  distinction  between 
them.  North  American  Bestaurant  & 
Oyster  House  v.  McEUigott,  227  111. 
317,  81  N.  B.  388. 

4  The  failure  to  prove  corporate  ex- 
istence in  chief  may  be  cured  by  leave 
to  put  it  in  before  closing  evidence. 
Emerson  Co.  of  West  Virginia  v. 
Nimoeks,  88  Fed.  280. 


ft  Lenoir  Car  Co.  v.  Smith,  100  Tenn. 
127,  42  8.  W.  879. 

But  it  has  been  held  that  the  chief 
officer  is  not  a  party  entitled  to  re- 
main under  the  statute,  and  it  was  not 
an  abuse  of  discretion  to  exclude  him 
where  no  special  reason  for  his  re- 
maining wa^  shown.  Kentucky  Union 
Lumber  Co.'s  Assignee  v.  Abney,  17 
Ky.  L.  Bep.  401,  31  8.  W.  279. 

An  officer  of  a  (municipal)  corpora- 
tion is  not  a  party  entitled  to  remain, 
and  when  a  witness  may' be  excluded 
unless  he  has  some  special  knowledge 
or  information  concerning  the  case 
which  renders  it  necessary  that  he  re- 
main. Trotter  v.  Stay  ton,  45  Ore.  301, 
77  Pac.  395. 

6  It  was  not  an  abuse  of  discretion 
to  exclude  defendant's  conductor,  its 
only  agent  present,  from  the  court 
room  during  trial  of  an  action  for 
negligence  in  train  management,  re- 
sulting in  plaintiff's  injury.  Central  1 
Bailroad  &  Banking  Co.  v.  Phillips,  91 
Ga.  526,  17  8.  E.  952;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Bruce  (Tex.  Civ.  App.),  24 
8.  W.  927. 

7  It  was  not  error  to  put  one  of  two 
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§  3113.  Oonduct  and  control;  compromise  and  discontmiiAnce^-  The 

general  control  of  actions  resides  in  the  directors,®  delegatqd'  a^  a 
managerial  function  to  proper  oflScers.*  Incident  to  the  control  •tvi^r 
suits  is  the  authority  to  make  compromises  which  may  be  in  the  direct- 
tors  or  by  the  managerial  oflBcer  within  the  limits  of  his  delegated 
authority. ^^  An  executive  committee  of  the. directors  may  move  for 
dismissal  (of  an  appeal)  without  a  formal  vote  by  the  directors  and 
against  the  dissent  of  the  president,  and  although  the  directorate  is 
de  facto  only  and  not  de  jure  in  office.^^  The  right  to  control  or  dis- 
continue the  action  arises  not  infrequently  in  stockholders'  suits, 
where,  it  must  be  remembered,  the  action  does  not  stand  wholly  in 
the  right  of  the  directors  but  sounds  in  the  right  of  the  whole  body 
of  the  stockholders  represented  by  the  plaintiff.  In  such  actions  all 
the  rights  of  the  corporation  and  the  stockholders  will  govern  the 
propriety  of  the  proposed  control  or  disposal  of  the  suit.^*  There  may 
be  an  implied  discontinuance  as  to  individuals  where  the  action  in 
form  against  them  was  tried  as  one  against  a  corporation  composed  of 
them.^*  The  propriety  of  dismissing  or  discontinuing  the  suit  invol- 
untarily is  discussed  in  a  later  section.** 

§  3114.  Judge  and  jmy.  About  the  only  question  which  arises  in 
this  connection  is  that  of .  membership  or  interest  in  the  corporation 
or  bias  or  prejudice  as  disqualifying  the  judge  or  the  juror.  The 
right  to  a  jury  trial  depends  on  the  general  law  of  juries  and  is 
primarily  governed  by  the  legal  or  equitable  character  of  the  suit, 
rather  than  by  any  principles  of  corporation  law.  The  common-law 
principles  by  which  relationship  or  pecuniary  interest  or  prejudice 


officers,  both  being  witnesses,  under 
the  rule  and  allow  the  other  to  remain, 
the  corporation  to  elect  which.  At- 
lanta Terra  Cotta  Co.  v.  Georgia  Ry.  & 
Elee.  Co.,  132  Ga.  537,  64  S.  E.  563,  an 
eminent  domain  ca^e. 

8  §  1988,  supra. 

9  Authority  of  officers  and  agents 
with  respect  to  actions  and  suits,  see 
ii2051,  2054,  2055  (president);  2131, 
2130  (general  manager);  2155,  2158 
(bank  cashier),  supra. 

10112051  (president),  2131  (gen- 
eral manager),  2155  (bank  cashier), 
3upra.  .  And  see  Northern  Liberty 
Market  Co.  v.  Kelly,  113  U.  S.  199, 
28   L.  Ed.  948;   First  Nat.  Bank  of 


Charlotte  v.  National  Exch.  Bank  of 
Baltimore,  92  U.  S.  122,  23  L.  Ed.  679; 
Farmers'  Mut.  Ins.  Co.  v.  Meese,  49 
Neb.  861,  69  N..  W.  113;  Moss  v.  Aver- 
ell,  10  N.  Y.  449;  In  re  Norwich  Provi- 
dent Ins.  Soc,  8  Ch.  Div.  334. 

11  Young  V.  Schenck,  64  Wash.  90, 
116  Pac.  588. 

IS  See  chapter  on  Stock  and 
Stockholders,  subd.  Remedies  of  Stock- 
holders, etc.,  infra. 

13  It  is  discontinued  as  to  them  and 
becomes  one  against  it.  White  v. 
Equitable  Nuptial  Ben.  Union,  76  Ala. 
251,  52  Am.  Rep.  325. 

14  §  3118,  infra. 
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•     *      • 

or  bi^  w%A  determined  are  now  enacted  into  statutes,  or  new  statu- 
tory tb^ts  are  established,  in  most  jurisdictions.  This  is  so  both  as 
to»%lie  judge  and  the  jurors.^*  In  the  federal  courts  the  qualifications 
•jPor  and  exemptions  of  jurors  are  the  same  as  in  the  highest  court  of 
law  in  the  states  respectively  at  the  time  when  summoned  for  service.^* 
Generally  speaking  any  interest  will  render  the  judge  incompetent.*'' 
''The  interest  need  not  be  large,  but  it  must  be  real" ;  *•  hence  a  stock- 
holder or  member  is  disqualified  to  act  as  judge  because  of  his  interest 
in  the  corporate  party.**  Being  related  to  oflBcers,  stockholders  or 
members  does  not  disqualify  a  judge  aa  being  related  to  a  party ;  sinfce 


15  Third  degree  of  consanguinity  dis- 
quaUfies.  Cal.  Code  Civ.  Proc.  §  170; 
Texas  Bev.  St.  art.  1138. 

Disqualification  of  a  federal  district 
judge  occurs  by  readon  of  being  ''in 
any  way  concerned  in  interest,"  or 
having  been  ' '  of  counsel, ' '  or  being  a 
''material  witness,"  or  "so  related 
to  or  connected  with  either  party  as 
to  render  it  improper,  in  his  opinion, 
for  him  to  sit  on  the  trial"  and  is  a 
ground  for  calling  in  another  judge. 
Judicial  Code,  §  20.  The  same  shall  be 
done  and  the  same  procedure  had, 
when  "a  party  to  any  action  or  pro- 
ceeding *  *  *  3hall  make  and  filo 
an  affidavit  that  the  judge  *  ♦  • 
has  a  personal  bias  or  prejudice  either 
against  him  or  in  favor  of  any  opposite 
party."     Judicial   Code,   §21. 

16  U.  S.  Judicial  Code,  §  275. 

17  Judge  who  is  director  and  legal 
adviser  of  bank  cannot  sit  on  trial 
of  action  by  bank's  debtor  where  re- 
covery of  debt  will  depend  contingent- 
ly on  plaintiff's  success  in  the  action. 
Jones  V.  American  Cent.  Ins.  Co.,  83 
Kan.  44,  109  Pac.  1077. 

Judge  holding  3tock  in  rival  bank 
which  lost  heavily  by  failure  of  de- 
fendant 's  bank,  wrecked  by  defendant, 
should  not  try  indictment  for  false 
swearing  in  making  an  official  report 
of  the  failed  bank.  Anderson  v.  Com. 
(Ky.),  117  S.  W.  364. 

Judge  who  was  a  stockholder  at  the 
time  of  a  dedication  by  a  corporation 


is  disqualified  to  sit  afterwards  when 
validity  of  the  dedication  is  disputed. 
State  V.  CaU,  59  Fla.  610,  51  So.  537. 

18  Judge,  who  as  stockholder  of 
old  and  insolvent  corporation  had  a 
right  to  come  into  a  reorganization 
scheme  on  payment  of  a  sum  certain 
per  share,  wa3  not  interested  in  a  for- 
mer subsidiary  corporation  after  all  its 
stock  had  been  sold  on  foreclosure,  so 
that  his  corporation  had  no  interest. 
People  V.  Whitridge,  144  N.  Y.  App. 
Div.  493,  129  N.  Y.  Supp.  300. 

Not  disqualified  by  the  fact  that  he 
and    one    of    the    parties    are    stock- 
holders in  a  corporation  not  interested 
in  the  suit.    Hyde  Park  Lumber  Co.  v. " 
Shepardson,  72^  Vt.  188,  47  Atl.  826. 

Judge  who  is  not  a  lot  owner  is  not 
disqualified  because  his  father  and 
other  relatives  are  buried  in  defendant 
corporation 's  cemetery.  Houston  Cem- 
etery Co.  V.  Drew,  13  Tex.  Civ.  App. 
536,  36  S.  W.  802. 

W  Stockholder.  Adams  v.  Minor, 
121  Cal.  372,  53  Pac.  815,  holding  the 
smallness  of  interest  not  material; 
King  V.  Thompson,  59  Ga.  380;  Queens- 
Nassau  Mortg.  Co,  V.  Graham,  157  N. 
Y.  App.  Div.  489,  142  N.  Y.  Supp.  589; 
Wa^shington  Ins.  Co.  v.  Price,  1  Hopk. 
Ch.  (N.  Y.)  1 ;  Bank  of  North  America 
v.  Fitzsimons,  2  Bin.  (Pa.)  454  (judge 
who  was  stockholder  declined  to  sit). 

Stockholder  and  director. .  In  re 
Reddish,  49  Hun  (N.  Y.)  612,  2  N.  Y. 
Supp.  259. 
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the  corporation  and  not  its  members  is  the  party.*®  A  contrary  ruling 
was  made  where  the  judge's  wife  was  a  stockholder,  and  there  appears 
to  be  a  sound  distinction  to  support  it.*^  Even  if  relationship  dis- 
qualifies when  within  the  prohibited  degree,  it  has  no  such  effect  if 
it  is  a  remoter  degree.""  If  the  relatives  of  a  judge  have  a  right  to 
become  parties,  for  example  in  a  representative  action  by  citizens  of 
a  municipality  against  the  corporation,  but  have  not  done  so,  the  judge 
is  not  disqualified  by  relationship  to  one  of  the  parties."^  A  former 
holding  of  stock  in  one  of  the  parties,"*  or  a  former,  but  since  can- 
celed subscription,"*  or  a  holding  of  stock  in  a  corporation  which  is 
no  longer  interested  in  the  outcome  of  the  action,"*  or  a  directorship 
at  the  time  the  contract  sued  on  was  made  with  the  corporation,  but 
since  ceased,"^  constitutes  no  disqualification  by  reason  of  interest  but 
it  is  preferable  that  the  judge  decline  to  sit  where  the  transfer  has 
been  recent."*    A  sale  of  his  interest  by  the  ju(|ge  pending  considera- 


Director  of  national  bank  and  hence 
required  by  law  to  own  ten  shares. 
Winiams  v.  City  Nat.  Bank  of  Quanah 
(Tex.  Civ.  App.),  27  S.  W.  147. 

to  In  re  Dodge  &  Stevenson  Mfg.  Co., 
77  N.  Y.  101,  33  Am.  Rep.  579,  rev'g 
14  Hun  (N.  Y.)  440;  Lansingburgh 
Bank  v.  McKie,  7  How.  Pr.  (N.  Y.) 
360;  Lewis  v.  Hillsboro  Boller-MUl 
Co.  (Tex.  Civ.  App.),  23  8.  W.  338; 
Ex  parte  Tinsley,  37  Tex.  Cr.  517,  66 
Am.  St.  Rep.  818,  40  S.  W.  306;  Wise 
County  Coal  Co.  v.  Carter  Bros.  &  Co., 
3  Willson  Civ.  Cas.  Ct.  App.  (Tex.) 
5  306;  Searsburgh  Turnpike  Co.  v.  Cut- 
ler, 6  Vt.  315. 

SI  Disqualified  because  wife  was 
stockholder.  First  Nat.  Bank  of 
Rapid  City  v.  McGuire,  12  S.  D.  226, 
47  L.  R.  A.  413,  76  Am.  St.  Rep.  598, 
80  N.  W.  1074.   . 

MA  judge  married  to  a  stock- 
holder 's  cousin  is  related  in  the  fourth 
degree  as  degrees  are  reckoned  in  Cali- 
fornia, and  so  is  not  disqualified  by 
Code  Civ.  Proc.  §  170,  which  reaches 
only  the  third  degree  8»  a  disqualifica- 
tion. Robinson  v.  Southern  Pac.  Co., 
105  Cal.  526,  28  L.  R.  A.  773,  38  Pac. 
94. 

S3  Persons  who  might  but  have  not 


come  in  as  co-parties  in  a  representa- 
tive action  are  not  parties  adverse  to 
the  corporation,  though  conceivably 
interested  in  a  property  sense.  Inter- 
national &  G.  N.  Ry.  Co.  V.  Ander3on 
County  (Tex.  Civ.  App.),  174  S.  W. 
305. 

MScadden  Flat  Gold  Min.  Co.  v. 
Scadden,  121  Cal.  33,  53  Pac.  440; 
Palmer  v.  Lawrence,  5  N.  Y.  389,  alf' g 
5  N.  Y.  Super.  Ct.  161;  Henderson  v. 
Tillamook  Hotel  Co.,  76  Ore.  379,  149 
Pac.  473,  148  Pac.  57;  Nicholson  v. 
Sho waiter,  83  Tex.  99,  18  S.  W.  326. 

SB  Judge  who  canceled  subscription 
and  took  no  stock  is  competent  though 
corporation  is  interested.  Andes  v. 
Ely,  158  U.  S.  312,  39  L.  Ed.  996. 

56  Stockholder  in  corporate  creditor 
of  the  corporation  is  qualified  where 
debt  is  paid  or  assigned  without  re- 

^  course  before  judgment,  even  though 
for  the  purpose  of  qualifying  him. 
Nicholson  v.  Showalter,  83  Tex.  99, 
18  S.  W.  326. 

57  Johnson  v.  Marietta  &  N.  G.  R. 
R.  Co.,  70  Ga.  712. 

SSTwo  days.  Henderson  v.  Tilla- 
mook Hotel  Co.,  76  Ore.  379,  149  Pac. 
473,  148  Pac.  57. 
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tion  of  the  case  does  not  restore  competency  to  sit.*^  Administration 
and  insolvency  proceedings  *•  and  eminent  domain  proceedings  *^  are 
governed  by  the  same  rules  as  above  mentioned  for  civil  actions  gen- 
erally.   Where  the  disqualification  exists  it  cannot  be  waived.** 

Since  a  fair  and  impartial  jury  is  a  matter  of  right,  and  the  jurors 
must  stand  impartially  between  the  parties,  members  *•  or  stockhold- 
ers in  any  corporation  for  profit  are,  by  reason  of  their  direct  pecuni- 
ary interest  and  relation  to  it,  incompetent  to  sit  as  jurors  in  a  case 
where  the  corporation  is  a  real  or  beneficial  party,**  and  it  is  said 
that  the  corporation  is  bound  to  know  and  raise  the  objection  for 
the  protection  of  its  own  interest  in  the  proceeding.**  The  distinction 
has  been  made,  that  in  a  nonpecuniary  corporation,  members  may 
be  competent;  thus  a  member  of  the  Masonic  fraternity  having  no 
pecuniary  interest  in  it  is  competent  though  it  is  a  party.**    In  an- 

89  Sale  after  submission  and  pending      pay  losses  are  incompetent  because  of 


decision  does  not  qualify  the  judge. 
Adams  v.  Minor,  121  Gal.  372,  53  Pac. 
815. 

30  Stockholder  in  bank  is  disquali- 
fied to  approve  its  claim  against  a  de- 
cedent's  estate  pending  before  him. 
State  V.  Mack,  26  Nev.  430,  69  Pac. 
862. 

A  proceeding  on  the  assignment  of 
the  corporation  for  benefit  of  creditors 
was  held  a  civil  proceeding  which  may 
be  transferred  to  another  judge  if  the 
regular  one  is  a  stockholder  and  of- 
ficer. Kittridge  v.  Kinne,  80  Mich. 
200,  44  N.  W.  1051. 

81  Gregory  v.  Cleveland,  C.  &  C.  B. 
Co.,  4  Ohio  St.  675. 

88  Such  disqualification  being  juris- 
dictional cannot  be  waived.  Adams  v. 
Minor,  121  Cal.  372,  53  Pac.  815; 
People  V.  Whitridge,  144  N.  Y.  App. 
Div.  493,  129  N.  Y.  Supp.  300;  First 
Nat.  Bank  of  Bapid  City  v.  McGuire, 
12  S.  D.  226,  47  L.  B.  A.  413,  76  Am. 
St.  Bep.  598,  80  N.  W.  1074. 

Judgment  held  erroneous  where 
judges  who  were  stockholders  ap- 
pointed appraisers  to  condemn  land. 
Gregory  v.  Cleveland,  C.  &  C.  B.  Co., 
4  Ohio  St.  675. 

88  Policyholders  in  a  mutual  insur- 
ance company  who  are  assessable  to 


interest  in  an  action  on  a  policy.  Mar- 
tin V.  Farmers'  Mut.  Fire  Ins.  Co., 
139  Mich.  148,  102  N.  W.  656. 

So  are  members  of  a  fraternal  bene- 
fit society  sued  on  a  benefit  certificate. 
Sovereign  Camp  W.  O.  W.  v.  Ward, 
196  Ala.  327,  71  So.  404;  Woodmen  of 
World  V.  Wright,  7  Ala.  App.  255,  60 
So.  1006. 

84  So  held  in  a  condemnation  pro- 
ceeding. It  was  also  held  that  the  ae-< 
tion  of  such  jury  in  locating  the  road 
and  assessing  damages  was  wholly 
voidable  on  objection  of  claimants, 
who  were  ignorant  of  the  disqualifying 
facts,  which  the  corporate  officers 
knew,  and  that  objection  could  be 
made  to  confirmation  of  the  report. 
Peninsular  By.  Co.  v.  Howard,  20 
Mich.  18. 

The  juror  is  directly  interested 
where  he  is  a  stockholder  and  as  such 
is  liable  under  the  statute  for  costs 
which  may  be  awarded  against  the 
corporation.  But  his  ownership  by 
assignment  of  a  contract  to  purchase 
stock  would  not  disqualify  him.  Flee- 
son  V.  Savage  Min.  Co.,  3  Nev.  157. 

85Penin3ular  By.  Co.  v.  Howard, 
20  Mich.  18. 

86Burdine  v.  Grand  Lodge  of  Ala- 
bama, 37  Ala.  478. 
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other  case  it  was  ruled  that  unless  the  venireman  was  a  members  of 
the  local  lodge  which  was  the  litigant  party  he  was  competent.''' 

If  the  corporation  is  not  a  party,  and  is  not  subject  to  liability  in  the 
event  of  the  action,  its  stockholder  is  competent  when  free  from  actual 
bias  or  prejudice ;  *•  hence,  the  stockholders  or  employees  of  one  cor- 
poration are  competent  as  jurors,  unless  they  have  a  pecuniary  inter- 
est, in  an  action  where  another  is  party,  though  the  corporations 
stand  as  lessor  and  lessee,*'  principal  and  subsidiary,*^  or  insurer  and 
insured  against  liability,*^  or  as  co-insurers.**  The  same  result  was 
declared  where  a  stockholder  of  one  damage  claimant  sat  on  a  jury  to 
award  condemnation  damages  to  another  claimant.** 


But  that  church  members  are  dis- 
qualified in  an  action  by  trustees  of 
one  chureh  for  possession  of  the  church 
house  and  lot  against  trustees  of  an- 
other church,  see  Oleage  v.  Hyden,  6 
Heisk.  (Tenn.)  73. 

87  Odd  Fellows  society.  Delaware 
Lodge  No.  1,  I.  O.  O.  F.  v.  Allmon,  1 
Pennew.  (Del.)  160,  39  Atl.  1098. 

88Thu3  a  stockholder  in  a  turnpike 
company  may  sit  in  an  action  to  re- 
cover a  penalty  from  a  toll  gatherer 
for  closing  the  gate  and  collecting 
tolls  when  the  road  was  out  of  repair, 
the  company  not  being  liable  for  such 
penalty,  though  it  would  have  been 
liable  under  another  part  of  the  stat- 
ute for  extortion  by  him.  Williams 
V.  Smith,  6  Cow.  (N.  T.)  166. 

Stockholder  in  bank  whose  teller 
alone  was  sued  is  competent.  Steven- 
son V.  Moore  (Ky.),  118  S.  W.  951. 

The  fact  that  an  individual  party 
and  a  juror  are  both  stockholders  in 
one  corporation  is  not  objectionable. 
Brittain  v.  Allen,  13  N.  C.  120. 

As  a  further  illustration:  Policy- 
holders in  an  insurance  company  are 
not  incompetent  on  a^  jury  of  inquiry 
into  the  cause  of  a  fire  which  they  re- 
ported was  set  for  the  purpose  of  de- 
frauding the  insurer.  Com.  v.  Wil- 
liams, 54  Pa.  Super.  Ct.  545. 

89  Augusta  Southern  B.  Co.  v.  Mc- 
Dade,  105  Ga.  134,  31  S.  E.  420. 

The  smallest  pecuniary  interest  dis- 


qualifies. Thus  a  stockholder  in  one 
road,  operated  on  a  pooling  arrange- 
ment with  another,  cannot  sit  as  a 
condemnation  juror  when  the  latter 
is  the  condemnor.  Page  v.  Contoo- 
cook  Val.  R.  R.,  21  N.  H.  438. 

40  Stockholder  in  corporation  which 
owned  the  stock  of  defendant  corpo- 
ration was  disqualified  by  interest. 
McLaughlin  v.  Louisville  Elec.  Light 
Co.,  100  Ky.  173,  24  L.  B.  A.  812,  37 
8.  W.  851. 

41  Stockholders,  officers,  agents  and 
servants  of  an  insuring  liability  cor- 
poration held  subject  to  challenge  for 
cause  of  interest  in  a  personal  injury 
suit.  Citizens'  Light,  Heat  &  Power 
Co.  V.  Lee,  182  Ala.  561,  62  So.  199. 

Within  judicial  discretion  the  juror 
may  be  asked  if  he  is  interested  in  an 
insurance  company  as  stockholder,  etc. 
M.  O'Connor  &  Co.  v.  Gillaspy,  170 
Ind.  428,  83  N.  E.  738,  and  cases  there 
cited;  Featherstone  v.  f Lowell  Cotton 
Mills,  159  N.  C.  429,  74  S.  E.  918. 

48  Policyholders  in  mutual  com- 
panies-with  a  co-insurance  clause  held 
not  to  have  a  pecuniary  interest  dis- 
qualifying them  as  jurors  in  an  action 
on  a  policy  of  another  insurer.  Cit- 
izens' Sav.  Bank  &  Trust  Co.  v.  Fitch- 
burg  Mut.  Fire  Ins.  Co.,  86  Vt.  267, 
84  Atl.  970. 

43  Com.  V.  Boston  &  M.  B.  B.,  3 
Cush.  (Mass.)  25. 
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•A  prejudice  against  all  companies  in  defendant's  business  is  a  dis- 
qualification, even  if  removable  by  evidence.** 

According  to  a  very  well-known  rule  it  is  not  reversible  error  to 
overrule  a  challenge  for  cause  and  thus  force  the  challenger  to  exclude 
the  objectionable  juror  by  resort  to  peremptory  challenge,  unless 
prejudice  therefrom  is  pointed  out.** 

The  methods  for  the  calling  and  formation  of  common-law  juries 
are  determined  by  the  local  statutes  applicable  alike  in  all  actions.*® 
In  the  formation  of  juries  not  according  to  common  law,  as  for  in- 
stance in  eminent  domain  proceedings,  the  general  law  of  such  actions 
governs  unless  the  charter  establishes  a  rule  peculiar  to  the  particular 
corporation.*' 

§  3115.  Qnefltions  of  law  and  fact.  Whether  a  particular  issue  is 
one  of  law  or  of  fact  depends  on  the  nature  and  qualities  of  the 
issue  as  a  matter  of  substance;  and  accordingly  each  will  be  found 
treated  in  various  portions  of  this  work  where  the  subject-matter 
of  the  issue  is  treated.  A  few  illustrative  cases  are  here  cited,  how- 
ever, in  connection  with  references  to  other  contexts.  Examples  are : 
the  questions  of  jurisdiction   and   venue,**   of  exi^ence,*^  and  of 


44  Against  all  insurance  companies. 
Winnesheik  Ins.  Co.  v.  Schueller,  60 
HI.  465,  holding,  however,  that  no  prej- 
udice resulted. 

Against  all  railroad  companies. 
Shane  v.^tte  Elec.  By.  Co.,  37  Mont. 
599,  97  Fac.  958.  In  the  foregoing 
case  it  was  pointed  out  that  the  stat- 
utory modification  of  this  rule  applied 
only  in  criminal  eases.  And  see  Atchi- 
son, T.  k  8.  F.  R.  Co.  V.  Chance,  57 
Kan.  40,  45  Pac.  60,  where  the  juror 
required  "continual  effort"  to  over- 
come such  prejudice;  St.  Louis  &  S. 
F.  R.  Co.  V.  Hooser,  44  Tex.  Civ.  App. 
229,  97  8.  W^.  708,  where  juror  *' could 
not  help  being  influenced." 

46  Not  all  peremptory  challenges 
were  exhausted.  Martin  v.  Farmers' 
Mut.  Fire  Ins.  Co.,  139  Mich.  148,  102 
N.  W.  656;  Fleeson  v.  Savage  Min.  Co., 
3  Nev.  157;  Norris  v.  Holt-Morgan 
MiUs,  154  N.  C.  474,  70  S.  E.  912; 
Blevins  v.  Erwin  Cotton  Mills  Co.,  150 
N.  C.  493,  64  8.  E.  428.  (Many  other 
authorities  on  this  point  will  be  found 


in  general  works  on  Juries  and  Ap- 
peals.) 

But  if  all  were  exhausted  the  error 
is  reversible.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Chance,  57  Kan.  40,  45  Pac.  60; 
Shane  v.  Butte  Elec.  Ry.  Co.,  37  Mont. 
599,  97  Pac.  958;  St.  Louis  &  S.  F;  R. 
Co.  V.  Hooser,  44  Tex.  Civ.  App.  229, 
97  S.  W.  708. 

46  See  local  statutes  and  general 
works  on  trial  practice. 

47  The  charter  prevails  over  the  gen- 
eral law  limited  to  companies  formed 
under  it.  Cairo  &  F.  R.  B.  Co.  v. 
Trout,  32  Ark.  17. 

48 Jurisdictional  fact  of  plaintiff's 
residence  was  for  jury.  Gundlin  v. 
Hamburg-American  Packet  Co.,  8  N. 
Y.  Misc.  291,  28  N.  Y.  Supp.  572. 

48  Existence  of  a  particular  corpo- 
ration is  a  question  of  fact.  Cheraw 
&  C.  R.  Co.  V.  Garland,  14  S.  C.  63; 
Cheraw  &  C.  R.  Co.  v.  White^  14  S.  C. 
61. 

If  the  evidence  of  a  foreign  corpo- 
ration rest;3  in  an  authenticated  copy 
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the  identity  of  a  corporation  named  as  defendant,*^  its  foreign 
or  domestic  character,**  its  powers,**  the  construction  and  terms 
of  by-laws,*'  the  personnel  of  its  officers,  agents  and  members  or 
stockholders,**  the  question  whether  it  or  another,  or  its  officers, 
made  a  given  contract,  or  did  an  act,**  or  adopted  a  promoter's  con- 
tract,** the  authority  of  its  officers  and  agents,*'  notice  to  or  knowl- 


of  the  record  entitled  to  ful^  faith  and 
cl;^dit,  no  question  of  fact  is  pre- 
sented. Bennington  Iron  Go.  v.  Ruth- 
erford, 18  N.  J.  L.  105,  35  Am.  Dec. 
528. 

*0  It  was  for  the  jury  to  say  whether 
a  new  corporation  was  the  intended 
defendant,  merely  sued  by  a  wrong 
name,  or  whether  it  was  introduced 
into  the  case  as  successor  of  the  old 
one  whose  name  was  used.  Pennsyl- 
vania Co.  v.  Sloan,  125  111.  72,  8  Am. 
St.  Rep.  337,  17  N.  E.  37. 

51  Whether  corporation  is  foreign  or 
domestic  is  question  of  la^  depend- 
ent on  its  charter.  Atlantic  Coast 
Line  B.  Co.  v.  Spencer,  166  N.  C.  522, 
82  8.  E.  851. 

M  Whether  use  of  a  barge  was  intra 
vires  a  foreign  corporation  formed  to 
operate  steamboats  and  carry  goods 
on  a  certain  river,  held  a  jury  ques- 
tion. Tennessee  Biver  Transp.  Co.  v. 
Kavanaugh,  93  Ala.  324,  9  So.  395. 

Purchase  of  hotel  furniture  by  a 
brewing  corporation  is  not  as  matter 
of  law  ultra  vires,  Keating  v.  Amer- 
ican Brewing  Co.,  62  N.  Y.  App.  Div. 
501,  71  N.  Y.  Supp.  95. 

58 1  499,  supra. 

Construction  of  by-laws  is  for  the 
court.  Tennessee  Biver  Transp.  Co. 
V.  Kavanaugh,  93  Ala.  324,  9  So.  395. 

54  See  generally  Chap.  42,  supra, 
as  to  Officers  and  Agents; ^shapter  on 
Stock  and  Stockholders,  infra. 

Whether  a  stockholder  is  also  an 
agent  is  a  fact  question.  Billings 
Bealty  Co.  v.  Big  Ditch  Co.,  43  Mont. 
251,  115  Pac.  828. 

55  See  {11492-1494,  supra,  in  con- 
nection with  the  discussion  of  the  ad- 


mij9sibility  of  parol  evidence  on  the 
question. 

Which  of  two  corporations  of  sim- 
ilar name  made  a  contract  was  a  jury 
question  where  there  was  a  doubt. 
United  Press  v.  A.  S.  Abell  Co.,  58 
N.  Y.  App.  Div.  611,  68  N.  Y.  Supp. 
613. 

Whether  sale  was  to  defendant  or 
to  its  manager  who  negotiated  con- 
tract.    O.  M.  Cockrum  Co.  v.  Klein, 

165  Ind.  627,  74  N.  E.  529. 
Whether  an  officer  in  making  a  con- 
tract, intended  to  bind  himself  or  his 
corporation,  where  his  promise  was 
expressed  in  first  person  singular. 
McGowan  Commercial  Co.  v.  Midland 
Coal  &  Lumber  Co.,  41  Mont.  211,  108 
Pac.  665. 

The  meaning  of  a  letter  was  for  tlie 
jury  where  that  depended  on  the  ques- 
tion whether  the  writer  was  then  act- 
ing for  the  corporation  or  for  others. 
Nashua  Iron  &  Brass  Foundry  Co.  v. 
Chandler  Adjustable  Chair  &  Desk  Co., 

166  Mass.  419,  44  N.  E.  348. 

Where  the  grant  was  to  one  person 
to  be  a  corporation  and  to  associate 
others  ^dth  him,  and  it  does  not  ap- 
pear whether  his  acts  were  individual 
or  corporate,  such  is  a  question  of 
fact  for  proof.  Penobscot  Boom  Cor- 
poration V.  Lamson,  16  Me.  224,  3S 
Am.  Dec.  656. 

56  What  constitute  adoption  of  a 
promoter's  contract  is  a  question  of 
law,  but  whether  on  the  evidence  it 
was  adopted  is  a  question  of  fact. 
Moriarity  v.  Meyer,  21  N.  M.  521, 
L.  B.  A.  1916  E  1165,  157  Pac.  652. 

57  Authority  of  officers  and  agents 
is  generally  a  question  of  fact  for  the 
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edge  by  the  corporation.*'  The  issues  of  misnonier  and  other  matters 
in  abatement,  including  nul  tiel  corporation  when  pleaded  in  abate- 
ment, were  not  jury  issues  at  common  law,  for  all  such  pleas  were 
concluded  under  a  verification  and  not  to  the  country ;  but  under  the 
modern  practice  this  is  regulated,  no  doubt,  by  the  general  practice 
for  the  trial  of  dilatory  issues.** 

§  3116.  Instructions  and  direction  of  verdict  or  nonsuit.  Little  can 
be  written  profitably  in  this  connection  on  instructions  to  thg  jury. 
The  subject  is  one  that  does  not  readily  admit  of  collateral  or  inci- 
dental treatment,  and  should  be  studied  in  a  general  work  on  instruc- 
tions.^®  The  substance  of  an  instruction  as  a  correct  statement  of 
law  itlust  be  tested  by  the  law  on  the  particular  subject-matter  of 
the  instruction.  As  to  that  reference  must  be  had  to  the  other  parts 
of  this  treatise.  The  verbal  form  in  which  a  correct  instruction  must 
be  put  so  as  not  to  raisleatJ  the  jury  or  commit  to  it  matters  belonging 
to  the  province  of  the  court,  the  manner  of  formulating  requests  for 
desired  instructions,  and  the  practice  in  making  objections  to  the 
instructions  or  the  giving  or  refusal  of  them,  do  not  depend  on  cor- 
poration law.  To  attempt  to  single  out  the  corporation  cases  wherein 
the  general  law  in  these  respects  has  been  applied  would  be  more  con- 
fusing because  of  its  incomplete  nature  than  it  could  be  helpful.'*    The 


jury,  unless  it  depends  on  the  con- 
struction of  writings  such  as  the  ar- 
ticles or  by-laws.     §  1945,  supra. 

What  authority  a  railroad  general 
manager  had  during  an  attempted  dis- 
missal of  him.  Mobile,  J.  &  K.  C.  B. 
Co.  V.  Hawkins,  163  Ala.  565,  51  So. 
37. 

Apparent  authority  of  a  department 
^superintendent  to  purchase  supplies 
for  his  department.  Brace  v.  North- 
ern Pac.  Ry.  Co.,  63  Wash.  417,  38  L. 
R.  A.  (N.  S.)  1135,  115  Pac.  841. 

88  Whether  a  statutory  notice  to  in- 
itiate a  duty  and  liability  of  the  cor- 
poration was  in  fact  given  was  for 
the  jury.  Weymouth  v.  Penobscot  Log 
Driving  Co.,  71  Me.  29. 

Whether  corporation  knew  of  or 
directed  acts  of  servants  tortious  in 
nature.  Ex  parte  Birmingham  Realty 
Co.,  183  Ala.  444,  63  So.  67. 


Questions  of  law  and  fact  as  to  true 
valuation  of  thing  taken  in  payment 
for  stock  or  against  which  it  was  is- 
sued, see  chapter  on  Stock  and  Stock- 
holders, subd.  Watered  and  Fictitiously 
Paid  Up  Stock,  infra. 

69  The  existence  of  a  foreign  record 
of  the  act  of  incorporation  cannot  be 
put  in  issue  on  a  conclusion  to  the 
country  as  a  jury  question  of  fact, 
since  the  record  if  properly  authen- 
ticated is  entitled  to  full  faith  and 
credit.  Bennington  Iron  Co.  v.  Ruth-, 
erford,  18  N.  J.  L.  105,  35  Am.  Dec. 
528.  • 

60  Consult  Blashfield's  Instructions 
to  Juries;  Sackett's  Instructions  to 
Juries. 

61  See  forms  adopted  to  various  ac- 
tions in  2  Blashfield  on  Instructions 
(2nd  Ed.),   S§  2165-2180. 
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• 

following  examples  on  a  few  questions  will  illustrate  this,  and  pos- 
sibly help  to  direct  a  search  for  additional  precedents.  The  jury  may 
be  charged  in  proper  terms 'that  no  distinction  should  be  made  because 
one  of  the  parties  is  a  corporation,  but  that  the  case  should  be  decided 
as  one  between  individuals.**  The  general  rule,  that  the  instructions 
should  be  limited  by,  conformable  to,  and  complete  upon  the  issues, 
has  been  applied  in  the  manner  shown  in  the  footnotes  in  respect  to 
instructions  on  organization  and  existence,^  on  name  and  identity 
of  the  corporation,**  corporate  power  or  want  of  power,**  the  theory 
on  which  the  corporation  is  liable  on  contract,**  and  the  responsibility 
of  the  corporation  for  the  act  or  contract  of  its  agents.*''  Similarly 
the  general  requirement  that  they  must  be  correct  in  law,  certain  in 
application,  and  intelligible  in  meaning  to  laymen  has  been  applied 
to  instructions  on  the  use  of  technical  terms,  like  **de  jure"  and  '*de 
facto,''  without  explaining  and  defining  their  meaning  in  common 
words,**  estoppel  to  deny  incorporation  admitted  by  an  appearance,*® 
the  use  of  oral  evidence  in  proof,  explanation  or  contradiction  of  min- 


n  A  requested  charge  that  the  action 
should  be  decided  like  one  between 
two  individuals  making  no  distinction 
because  the  party  is  a  corporation  in 
correct;  but  when  coupled  with  ^ob- 
jectionable languag^e  should  be  re- 
fused. Chicago  &  £.  I.  B.  Go.  v.  Bur- 
ridge,  211  ni.  9,  71  N.  B.  838,  rev'g 
107  ni.  App.  23. 

63  An  instruction  on  compliance 
with  formaUties  of  organization  was 
rightly  refused  where  the  pleadings 
at  most  made  no  issue  beyond  exist- 
ence of  the  corporation.  Biverside 
Sand  &  Cement  Mfg.  Co.  v.  Hardwick, 
16  N.  M.  429,  120  Pac.  323. 

64  An  instruction  must  not  ajssume  a 
difference  between  corporations  where 
there  was  merely  a  change  in  name. 
Wilson  V.  Chesapeake  &  O.  B.  Co.,  21 
Gratt.  (Va.)  654.  Such  either  passes 
on  a  matter  of  evidence  or  else  rules 
erroneously  as  a  matter  of  law  that 
suits  must  be  in  the  original  name. 
Id. 

65  XiuBtruction  on  ultra  vires  should 
not  be  given  when  not  in  issue  by  spe- 
cial allegation.    Conowingo  Land  Co. 


of  Cecil  County  v.  McGaw,  124  Md. 
643,  93  Atl.  222. 

66  Where  the  case  will  support  either 
recovery  on  a  contract  made  by  a 
director  claimed  to  have  lacked  au- 
thority, or  on  a  quantum  meruit  for 
services,  the  instruction  should  not  ig- 
nore either.  Gulf  &  I.  By.  Co.  of 
Texas  v.  Campbell  (Tex.  Civ.  App.), 
108  8.  W.  972. 

67  Instruction  as  to  validity  of  con- 
tract dependent  on  officer's  authority 
must  not  overlook  possibility  that  it 
wa3  ratified.  Alabama  Securities  Co. 
V.  Dewey,  156  Ala.  530,  47  So.  55. 

66  Charges  involving  use  of  words 
de  jure  and  de  facto  without  explain- 
ing them  held  to  have  been  mislead- 
ing. C.  Aultman  Sb  Co.  v.  Connor,  25 
HI.  App.  654. 

69  An  instruction  is  correct  that  if 
defendant  appeared  and  defended  the 
suit  and  appealed  from  the  judgment 
of  the  justice  to  the  county  court  it 
was  estopped  to  deny  corporate  exist- 
ence. Burlington  ft  M.  B.  B.  Co.  v. 
Burch,  17  Colo.  App.  491,  69  Pac.  6. 
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« 

utes/®  the  effect  of  fraud  on  a  resolution  by  directors,^^  liability  .on 
promoters'  contracts,''*  or  those  with  stockholders,''*  the  existence  of 
an  agency  for  the  corporation,''*  and  the  agent's  authority  J*  And 
as  in  all  other  cases,  an  instruction  or  the  refusal  of  one,  though 
erroneous,  may  be  harmless  and  hence  not  a  ground  for  reversal  or 
a  new  trialJ* 

Any  issue  or  the  whole  case  may  be  taken  from  the  jury,  or  must 
be  taken  from  it,  according  to  the  rules  which  are  of  general  applica- 
tion."''' Therefore  if  any  essential  proof  is  lacjiing,  such  as  a  juris- 
dictional fact  including  the  facts  of  venue,  where  that  goes  to  the 
jurisdiction  of  the  case  and  cannot  be  waived,''*  or  the  fact  of  cor- 


70  Where  minutes  were  in  evidence 
calling  for  explanation,  a  charge  that 
''oral  testimony  in  the  case  for  the 
purpose  of  varying  or  modifying"  the 
minutes  could  not  be  comsidered,  was 
properly  refused  and  one  given  that 
minutes  could  be  so  explained  but  not 
changed.  Indian  Befining  Co.  v.  Buhr- 
man,  220  Fed.  426. 

Charge  on  admissibility  of  oral  evi- 
dence as  depending  on  whether  arti- 
cles required  a  record  held  incorrect 
and  misleading.  Bu  Quoin  Star  Coal 
Min.  Co.  V.  Thorwell,  3  111.  App.  394. 

71  Charge  on  nonbinding  effect  of  a 
resolution  of  directors  made  in  fraud 
and  at  an  illegal  meeting,  held  cor- 
rect. Goodwin  v.  United  States  An- 
nuity &  Life  Ins.  Co.,  24  Conn.  591. 

7a  Instructions  as  to  liability  on  pro- 
moter's  contracts  held  correct  and  not 
misleading.  Belgamo  v.  Middle  West 
Portland  Cement  Co.,  93  Kan.  654, 145 
Pac.  823. 

78  Charge  on  issue  that  services 
were  rendered  to  stockht)lderB  and  not 
to  corporation,  held  correct.  Vincent 
V.  S.  Alexander's  Sons  Co.,  85  Conn. 
512,  8f  Atl.  84. 

74  A  charge  that  the  agent  served 
was  such  if  he  was  "  transacting  busi- 
ness for  defendant"  is  too  vague  and 
is  misleading,  where  he  was  a  corre- 
spondent in  the  brokerage  business 
and  was  paid  by  commissions.  Equi- 
table Produce  &  Stock  Exchange  v. 
Keyes,  67  Dl.  App.  460. 


It  is  error  to  charge  that  until  ''no- 
tice to"  plaintiff  the  agent  remains 
competent  for  service.  Equitable 
Produce  &  Stock  Exchange  v.  Keyes, 
67  111.  App.  460.  See  also  §  3002,  su- 
pra. 

75  Instruction  as  to  authority  of 
secretary  and  credit  man  to  make  con- 
tract held  to  have  properly  presented 
law  on  effect  of  previous  representa- 
tion without  dissent  from  corporation. 
Fuller  V.  Tootle-Campbell  Dry  Goods 
Co.,  189  Mo.  App.  514,  176  S.  W.  1091. 

76^3125,  infra. 

77  It  was  not  error  to  instruct  that 
plaintiff  was  a  corporation  de  facto 
and  thus  take  the  question  of  nul  tiel 
corporation  away  from  the  jury,  if 
on  the  evidence  there  was  no  other 
possible  conclusion.  Woodland  Social 
Entertainment  Ass'n  v.  Anderson,  187 
111.  App.  507. 

78  Under  the  statute  the  judgment 
is  *  *  utterly  void ' '  if  the  wrong  venue 
be  chosen;  hence  a  correct  one  must 
appear  or  be  proven.  Southern  By.  Co. 
V.  Brock,  115  Ga.  721,.  42  S.  E.  65. 

Nonsuit  is  proper  where  neither  by 
evidence  nor  admission  is  there  shown 
the  facts  essential  to  support  the 
venue  in  an  action  for  injuries.  Tatum 
V.  Seaboard  Air-Line  By.,  128  Ga.  813, 
58  S.  E.  465. 

On  such  failure  of  proof  judgment 
for  plaintiff  cannot  be  sustained.  At- 
lantic Coast  Line  B.  Co.  v.  Bu  Pont, 
122  Ga.  251,  50  S.  E.  103. 
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porate  existence,'*  or  of  corporate  power,®^  or  of  agency  for  the 
corporation,®^  the  court  should  dispose  of  the  case  by  nonsuit  or  direc- 
tion of  the  verdict  conformably  to  proper  practice.  Instances  abound 
of  taking  the  case  from  the  jury  on  the  failure  to  prove  some  part  of 
the  substance  of  the  cause  of  action,  for  example  in  actions  for  injuries 
from  negligence  by  the  servants  of  the  corporate  defendant,  but  in 
siich  actions  the  general  rules  are  applied  without  being  in  the  slight- 
est way  influenced  by  the  fact  that  the  corporation  is  a  party.  The 
objection  for  want  of  proof  of  an  essential  corporate  fact  may  be 
made  at  any  time  before  the  case  goes  to  the  jury.®*  A  motion  to 
take  the  case  from  the  jury  for  failure  to  prove  corporate  existence 
should  not  be  made  and  granted  in  a  way  which  will  prevent  supply- 
ing the  proof  if  it  be  possible.®*  The  admission  in  a  superseded  de- 
murrer cannot  meet  the  requirements  of  proof,  when  failure  is  urged 
on  a  demurrer  to  the  evidence  for  failure  to  prove  incorporation.®* 

§  3117.  Verdict  and  findings.  Nothing  about  the  law  of  verdicts 
and  findings  needs  to  be  differentiated  or  varied  as  applied  in  cor- 
poration actions.  In  those  cases  where  the  corporation  is  a  co-party 
with  others,  a  general  verdict  applies  to  all  of  thexa.**  If  it  be  against 
the  corporation  sued  with  its  oflScers  for  tort,  and  in  their  favor,  it  is 
good  as  a  verdict  notwithstanding  error  in  the  implied  findings 
might  be  assigned  thereon  for  a  new  trial.®®    The  verdict,  and  like  it 


Verdict  for  plaintiff  is  contrary  to 
evidence  if  snch  proof  be  lacking. 
Southern  By.  Go.  v.  Brock,  115  Ga.  721, 
42  S.  £.  65. 

79  Nonsuit  for  failure  to  prove  in- 
corporation will  not  be  granted  where 
no  objection  was  made  at  the  trial  and 
the  parties  assumed  that  plaintiff's 
assignor  was  incorporated.  Kennedy 
V.  Cotton,  28  Barb.  (N.  Y.)  59. 

MPheniz  Bank  v.  Curtis,  14  Conn. 
437,  36  Am.  Bee.  492. 

nMay  be  directed  where  issue  of 
agency  for  corporation  is  not  .^s- 
tained  by  any  proof  thereof.  Hassell 
A  Powell  V.  Woodstock  Iron  Works, 
137  Ga.  636,  73  S.  E.  1052. 

Si  Want  of  proof  of  an  essential 
corporate  power.  Pheniz  Bank  v.  Cur- 
tis, 1^  Conn.  437,  36  Am.  Dec.  492. 

WlViilure  to  prove  corporate  exist- 
ence should  be  challenged  by  nonsuit, 


admitting  of  leave  to  make  proof,  and 
not  by  demurrer  to  evidence.  Gilham 
V.  State  Bank,  3  111.  248,  35  Am.  Dec. 
105. 

M  Cannot  be  supplied  from  a  gen- 
eral demurrer  to  the  complaint  after 
it  was  overruled  and  defendant  an- 
swered. Jackson  v.  Bank  of  Marietta, 
9  Leigh  (Va.)  240. 

85  A  general  verdict  for  plaintiff  is 
one  againat  both  the  corporate  and 
the  individual  defendants.  Lewis  v. 
Gove  County  Tel,  Co.,  95  Kan.  136, 
Ann.  Cas.  1916  B  1035,  147  Pac.  1122. 
Great  numbers  of  precedents  on  this 
point  may  be  found  in  general  treat- 
ises on  practice. 

S6  Verdict  against  corporation  only 
when  sued  with  officers  for  tort  is 
valid  on  appeal  but  might  ^have  been 
urged  as  ground  for  new  trial.  Bing- 
ham V.'  Lipman,  40  Ore.  363,'  67  Pac. 
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the  award  in  condemnation  proceedings,  is  valid  if  the  corporation  be 
identified  thereby,  though  a  slight  variance  in  its  name  appears. •*" 
The  verdict  is  supported  by  a  presumption  that  incorporation,  if  neces- 
sary to  be  proved,  was  proved ;  ••  but  when  it  is  contrary  to  the  evi- 
dence on  the  issue  of  corporate  existence,  it  cannot  be  sustained  on 
the  theory  that  it  responded  to  another  equally  unproved  plea.** 

A  finding  on  incorporation  is  improper  if  it  is  not  in  issue.®*  A 
finding  will  not  be  construed  to  produce  a  repugnancy .•*  When  in 
issue,  an  implied  finding  that  a  corporation  existed  overcomes  one 
that  there  was  no  proof  of  it.** 

Vra.   JUDGMENT  AND  ENFORCEMENT;  APPEAL  AND  REVIEW 

§  3118.  Judgment  in  general  The  judgment  must  be  in  the  cor- 
porate name  or  by  certqin  reference  identify  it  as  the  party  to  the 
judgment.**  The  general  word  ** defendants'*  will  include  all  of 
them,  the  corporation  with  the  others,  and  the  word  ** defendant*'  may 
suffice  on  the  principle  that  the  singular  includes  the  plural,**  but 
the  word  ''defendants"  used  in  this  way  was  held,  unsoundly  it  would 


98.  Many  other  cases  on  this  point 
may  be  found  in  general  treati3e8  on 
practice  in  new  trial  and  appeal. 

S7  A  misnomer  in  the  verdict  against 
the  only  defendant  in  the  case  is 
harmless,  it  seems.  Atlanta  Terra 
Cotta  Co.  V.  Georgia  By.  &  Elec.  Co., 
132  Ga.  537,  64  S.  E.  563. 

A  variance  in  name  in  an  award  in 
condemnation  proceedings  which 
nevertheless  leaves  the  corporation 
identified  is  immaterial.  Peirce  v. 
Bomersworth,  10  N.  H.  369. 

See  generally  the  doctrine  of  mis- 
nomer,  §§  743,  3041',  supra. 

M  After  verdict  for  plaintiff  it  is 
presumed  that  its  incorporation  wa& 
proved.  Girls'  Industrial  Home  v. 
Fritchey,  10  Mo.  App.  344. 

•9  A  verdict  apparently  based  on  an 
issue  of  nul  tiel  corporation  when 
there  was  de  facto  existence  shown, 
will  not  be  sustained  on  another  un- 
proved plea.  C.  Aultman  &  Co.  v. 
Connor,  25  111.  App.  654. 

•0  Where  incorporation  stands  ad- 
mitted or  not  in  issue  a  findiilg  there- 


on is  improper.  Moynihan  v.  Brobaz, 
.124  Cal.  212,  71  Am.  St.  Bep.  46,  56 
Pac.  1026. 

91  Findings  that  the  corporation  did 
not  and  that  the  president  did  a  thing, 
held  to  mean  that  he  did*  it  without 
authority.  E.  W.  McLellan  Co.  v.  East 
San  Mateo  Land  Co.,  166  Cal.  736, 
137  Pac.  1145. 

98  A  finding  in  action  on  a  judgment 
that  plaintiff,  "a  corporation,  had  and 
recovered"  the  judgment  on  a  day 
certain  implies  that  plaintiff  is  a  cor- 
poration and  is  inconsistent  with  a 
finding  there  was  no  proof  of  incor- 
poration. Yankton  Nat.  Bank  v.  Ben- 
son, 33  S.  D.  399,  Ann.  Cas.  1916  B 
1011,  146  N.  W.  682, 

M  Sufficiency  of  complaint  to  name 
and  describe  it,  see  §  3041,  supra. 

94  Although  the  caption  of  the  judg- 
ment entry  describes  a  co-defendant 
corporation  only  by  the  abbreviation, 
''et  al.,"  this  is  sufficient  to  bind  it, 
where  the  record  elsewhere  sho^s  that 
it  was  ruled  to  plead  and  did  so,  and 
the  judgment  runs  against  "defend- 
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seem,  not  to  include  a  corporation  against  which  no  process  had  been 
issued.®*  A  recital  that  a  corporation  was  made  a  defendant  will 
be  construed  to  mean  that  it  was  so  made  with  respect  to  such  rights 
as  warranted  its  being  a  party.®®  The  statute  may  require  that  the 
record  show  the  facts  of  incorporation.®''  The  rule  that  the  name  may 
import  a  corporation  without  express  description  as  such,  also  applies 
to  judgments,®'  and  other  parts  of  the  record  may  supply  the  fact  of 
incorporation  to  such  a  judgment.®®  The  name  should  conform  to  that 
in  the  process  and  pleadings.*  Under  the  general  doctrine  a  slight  and 
not  misleading  error  in  name  does  not  vitiate  the  judgment.*  The  same 
rule  applies  to  a  judgment  before  a  justice.*  An  abbreviation  of  the 
corporate  name  in  the  minute  entry  is  made  certain  by  the  full  name 
appearing  elsewhere  in  the  judgment  roll.*  A  variance  in  name  or 
misnomer  is  immaterial  where  the  corporation  appeared  to  the  name 


ants."  Union  Trust  Co.  v.  Atchison, 
T.  &  S.  F.  B.  Co.,  8  N.  M.  159,  42 
Pac.  '89. 

In  an  earlier  writ  of  error  in  the 
'  same  ease  by  the  co-defendant  the  word 
"defendant"  was  held  to  describe 
both  defendants  under  the  statutory 
rule  that  the  singular  may  be  read 
as  plural.  Madden  v.  New  Mexico  & 
S.  P.  R.  Co.  (N.  M.),  34  Pac.  50. 

MA  record  of  judgment  against 
"defendants"  reciting  an  appearance 
by  "defendants"  without  any  suffi- 
cient process  against  one  of  them,  a 
corporation,  imports  no  jurisdiction 
over  it,  and  "defendants"  is  to  be 
construed  as  describing  other  defend- 
ants. De  Wolf  V.  Mallett's  Adm'r, 
3  Dana  (Ky.)   214. 

It  is  not  apparent  why  the  corpora- 
tion might  not  have  appeared  volun- 
tarily as  recited  regardless  of  any 
process. 

M  Eecital  that  a  corporation,  which 
pleaded  itself  to  be  a  consolidation  em- 
bracing defendant,  "has  been  duly 
made  a  party  defendant, ' '  means  that 
it  was  made  so  83  a  successor  in  inter- 
est. Haynes  v.  Backman,  97  Cal. 
xvii,  31  Pac.  746. 

07  Under  a  statute  it  must  ttppear 
somewhere    in    the    record    that    the 
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plaintiff  is  a  corporation,  and  of  what 
state  or  country,  else  judgment  can- 
not be  entered.  C.  J.  Toerring  Co.  v. 
R.  E.  Moore  Co.,  1  Boyce  (Del.)  269, 
75  Atl.  786. 

B8  Winner  v.  Weems,  77  Miss.  662, 
27  So.  618. 

99  Judgment  against  it  by  name  is 
valid  against  the  corporation,  though 
not  described  as  such,  the  fact  appear- 
ing elsewhere  in  the  record.  C.  M. 
Carrier  &  Son  v.  Poulas,  87  Miss.  595, 
40  So.  164. 

1  Bank  of  Metropolis  v.  Orme,  3  Gill 
(Md.)  443;  Agnew  v.  Bank  of  Gettys- 
burg, 2  Harr.  &  G.  (Md.)  478.  See 
§  3041,  supra,  as  to  pleading  name, 
§  3085,  supra,  as  to  variance  in  name. 

S  §  743,  supra,  also  f  3085,  supra. 

Omission  of  the  words  "of  Kan- 
3as,"  is  not  fatal.  King  v.  Wilson, 
86  Kan.  227,  Ann.  Cas.  1913  B  1246, 
120  Pac.  342. 

8  A    mere    misrecital    of    the    com- 
pany's name  in  a  justice's  judgment 
does  not  vitiate  it.    Wilton  Town  Co.  ' 
V.  Humphrey,  15  Kan.  372. 

4  Such  an  abbreviation  of  the  cor- 
porate name  is  a  mere  irregulvity. 
Lampkin  v.  Louisville  &  N.  B.  Co., 
106  Ala.  287,  17  So.  448. 
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in  the  judgment,'  and  the  judgment  may  be  entered  in  that  name 
by  which  it  did  appear.^  Judgment  against  a  de  facto  corporation 
is  binding  on  it  even  as  against  rights  derived  from  it  later  after 
acquiring  a  de  jure  existence.''  If  lacking  in  jurisdiction  recited  or 
presumable,  it  is  collaterally  assailable  by  the  purported  parties!' 
Becitals  or  findings  that  all  parties  appeared  include  by  necessary  con- 
struction the  corporate  parties  in  the  case.^  Enough  must  appear 
in  thg  record  somewhere  to  support  the  jurisdiction,  where  the  suit 
is  against  a  foreign  corporation,^'  but  details  and  particulars  of  juris- 


5  Variance  in  name  of  defendant  is 
met  if  the  one  named  in  the  judgment 
appeared  and  averred  a  consolidation 
showing  identity  of  the  two.  Haynes 
V.  Backman,  97  €al.  xvii,  31  Pac. 
746. 

Judgment  by  dn  incorrect  name  is 
good  if  the  corporation  appeared 
thereto  and  waived  the  mi3nomer.  Ac- 
cordingly an  indemnitor  against  such 
judgments  wajs  bound  and  could  not 
escape  liability.  American  Surety  Co. 
of  New  York  v.  Maryland  Casualty 
Co.,  97  Kan.  275,  155  Pac.  59. 

Judgment  against  Algona  College  on 
a  record  showing  the  name  Trustees 
of  Algona  College  and  acceptance  of 
service  by  Algona  College  is  good. 
Misnomer  was  waived.  Wilson  v. 
Baker,  52  Iowa  423,  3  N.  W.  481. 

Misnomer  consisting  in  use  of 
* '  Railroad ' '  for  * '  Railway ' '  in  corpo- 
rate title  held  waived  where  defendant 
properly  served  allowed  the  case  to 
go  to  default  "without  objection.  Ala- 
bama &  V.  By.  Co.  V.  Bolding,  69  Miss. 
255,  3  Am.  St.  Rep.  541,  13  So.  844. 

Decree  is  binding  though  in  former 
name  of  defendant  which  answered  to 
that  name  without  objection.  Young 
V.  South  Tredegar  Iron  Co.,  85  Tenn. 
189,  4  Am.  St.  Rep.  752,  2  S.  W.  202. 

6  Where  a  corporation  wrongly 
named  answers  by  its  right  name  the 
judgment  may  be  entered  accordingly. 
Mahon  v.  San  Rafael  Turnpike  Road 
Co.,  49  Cal.  269. 

On  appeal  to  merits  from  justice 
judgment  may  be  entered  in  correct 


corporate  name  appearing  of  record. 
Leftwick  v.  Thornton,  18  Iowa  56. 

Misnomer  in  indictment  held  to  have 
been  corrected  so  that  judgment  by 
correct  name  against  corporation  was 
not  impeachable  for  variance.  Clary- 
ville,  6.  L.  &  B.  Turnpike  Co.  v.  Com., 
32  Ky.  L.  Rep.  861,  1167,  107  S.  W. 
327. 

7  Judgment  against  a  corporation  de 
facto,  which  afterwards  perfects  its 
incorporation  so  as  to  become  one  de 
jure,,  is  good  from  the  time  of  its  ren- 
dition as  against  subsequent  liens. 
Bergen  v.  Porpoise  Fishing  Co.,  41  N. 
J.  Eq.  238,  3  Atl.  404. 

•  §  3124,  infra. 

A  special  form  of  process  allowable 
under  the  charter  must  be  shown  in 
the  record.  Miami  Exporting  Co.  v. 
Brown,  6  Ohio  535. 

Record  held  to  show  return  of  per- 
sonal service  and  judicial  finding 
thereof.  Humphrey  v.  Coquillard 
Wagon  Works,  37  Okla.  714,  49  L.  B. 
A.  (N.  S.)  600,  132  Pac.  899. 

B Recital,  ''all  parties  appearing" 
means  that  a  corporate  party  appeared 
as  well  as  the  others.  Forty-Acre 
Spring  Live  Stock  Co.  v.  West  Texas 
Bank  &  Trust  Co.  (Tex.  CSv.  App.), 
Ill  S.  W.  417. 

10  Personal  judgment  against  for- 
eign corporation  requires  showing  in 
the  record  that  it  was  engaged  in  busi- 
ness in  the  state,  but  it  need  not  be 
shown  by  return  to  summons.  St. 
Clair  V.  Cox,  106  U.  S.  350,  27  L.  Ed. 
222;  Farrell  v.  Oregon  Gold  Min.  Co., 
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diction  are  not  required.**  The  record  should  show  the  facts  sustain- 
ing a  venue  at  a  place  other  than  the  place  where  the  corporation 
is  ordinarily  suable.** 

The  judgment  is  erroneous  if  the  record  shows  a  cause  of  action 
on  which  the  corporation  could  not  be  bound.*'  As  in  all  other  stages 
of  the  action  the  corporation  and  the  members  are  distinct^  so  that 
nothing  can  be  adjudged  for  or  against  one  on  a  suit  by  or  against 
the  other,**  and  a  judgment  for  it  is  not  to  be  taken  as  one  for  an 
individual  trading  under  the  same  name.**  When  the  corporation  is 
sued  with  others,  the  judgment  must  be  joint  or  may  be  several  accord- 
ing to  the  nature  of  the  cause,  though  under  some  statutes  it  is  per- 
missible to  enter  judgment  on  a  joint  liability  against  part  of  the 
defendants  reserving  the  question  of  the  liability  of  the  others  for  fur- 
ther proceedings,  and  other  statutes  permit  dismissal  of  those  not  liable 
•  and  judgment  against  the  remaining  defendants.*^  Without  such  stat- 
utes on  a  joint  cause  of  action  against  the  corporation  and  others  a 
necessity  of  dismissing  as  to  one  entails  dismissal  as  to  all.**'   Judgment 


31  Ore.  463,  49  Pae.  876,  rehearing  de- 
nied 50  Pac  186. 

11  The  record  showing  service 
throij^h  the  state  auditor  need  not 
jshow  whether  defendant  was  a  for- 
eign corporation  or  tlie  details  of  serv- 
ice, no.  particular  form  being  required. 
A  simple  indorsement  of  acceptance 
with  the  date  was  enough.  S.  M. 
Smith  Ins.  Agency  v.  Hamilton  Fire 
Ins.  Co.,  69  W.  Va.  129,  71  8.  E.  194. 

IS  On  direct  attack  the  judgment 
record  should  show  grounds  for  suing 
a  domestic  corporation  elsewhere  than 
the  eonuty  of  its  principal  place  of 
business.  That  it  had  a  branch  where 
sued  must  appear.  Beal-Dojie  Dry 
Goods  Go.  V.  Odd  Fellows  Bldg.  Co., 
109  Ark.  77,  158  S.  W.  955. 

18  Judgment  on  a  record  showing  a 
writing  signed  by  the  president  for 
payment  of  money,  but  not  under  cor- 
porate seal,  is  bad,  it  being  legally 
unable  to  contract  without  seal.  Me- 
Bean  ▼.  Irvine's  Ex'x,  4  Bibb  (Ey.) 
17. 

14  Judgment  for  or  against  individ- 
ual members  Of  corporate  parties  ia 


erroneous.    Campbell  v.  Brunk,  25  HI. 
225. 

Individual  judgment  on  process  and 
pleadings  against  the  corporation  is 
bad.  McBean  v.  Irvine 's  Ex  'r,  4  Bibb 
(Ky.)  17. 

Judgment  in  action  against  the  cor- 
poration and  its  officer  for  wrongful 
discharge  from  employment  by  it  can 
only  be  against  the  corporation  and 
not  include  a  lien  on  the  officer 's  prop- 
erty. Hampton  v.  Buchanan,  51  Wash. 
155,  98  Pac.  374. 

Judgment  against  individual^  will 
not  support  levy  against  corporation. 
Lillard  v.  Porter,  2  Head  (Tenn.)  177. 

IB  Judgment  as  for  a  corporation  is 
not  a  judgment  for  an  individual  trad- 
ing under  the  same  name.  McCourt 
V.  Grove,  162  Mo.  App.  621,  142  S.  W. 
768. 

10  Consult  the  local  statutes  and 
books  of  practice.  See  Black  on  Judg- 
ments, §208. 

17  Where  the  corporation  and  its 
stockholders  are  ^ed  jointly  on  an  ob- 
ligation sealed  by  it,  but  not  3ealed- 
by  them  and  therefore  barred  as  to 
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should  be  against  all  defendant  corporations  if  all  of  them  are  liable.^* 

Judgment  will  be  treated  as  one  on  the  issues  where  it  disposed  of 
them  togethjBr  with  a  motion.** 

A  motion  in  arrest  will  not  reach  failure  to  allege  incori>oration  of 
plaintiff,'^  or  that  the  contract  was  not  in  the  form  required  by  the 
statute  for  corporate  contracts^'*  or  a  misnomer.**  Though  the  judg- 
ment is  ordinarily  limited  by  the  issues  and  the  verdict  thereon,  yet  in 
case  of  a  dissolution  plainly  apparent  the  court  may  interfere  after 
verdict.** 

The  record  of  the  judgment  and  the  docketing  and  indexing  of  it 
will  be  governed  by  ordinary  rules,  and  the  statutes,  if  any,  which 
regulate  such  matters;  but  it  is  to  be  noted  that  a  default  judg- 
ment against  a  corporation  requires  a  showing*  on  the  record  of  the 
acquisition  of  jurisdiction  somewhat  more  particularized  than  would 
be  necessary  to  default  a  natural  person.**  The  warrant  or  attorney 
to  appear  for  the  corporation  need  no  longer  be  spread  on  the  record, 
since  the  record  of  the  appearance  by  the  attorney  for  the  corporation, 
coupled  with  the  presumption  that  he  was  authorized,  sufficiently  shows 
his  authority.** 

Notice  of  assignment  of  the  judgment,  it  was  held,  may  be  given  to 
defendant  through  its  attorney  in  the  action  who  remains  its  attorney 
at  the  time  of  the  notice.** 


§8119.  Defaults  and  oonfessions.    Like  any  other  form  of  judg- 
ment, a  default  judgment  must  have  been  before  a  competent  court 


them,  the  action  must  be  dismissed  as 
to  all.  Somers  v.  Florida  Pebble  Phos- 
phate Co.,  50  Fla.  275,  39  So.  61. 

18  White  V.  Pecos  Land  &  Water  Co., 
18  Tex.  Civ.  App.  634,  45  S.  W.  207. 

19  Judgment  granting  the  motion 
and  sustaining  the  answer  on  hearing 
on  a  motion  to  dismiss  because  the 
writ,  describing  defendant  as  a  corpo- 
ration, failed  to  show  whether  by  for- 
eign or  domestic  law,  and  on  hearing 
simultaneously  on  an  answer  "in 
abatement,"  alleging  that  it  was  a 
foreign  corporation  not  within  the 
state,  will  be  regarded  as  judgment  on 
the  answer.  Young  v.  Providence  & 
8.  S.  8.  Co.,  150  Mass.  550,  23  N.  E. 
679. 

80  Motion  in  arrest  will  not  lie  for 
plaintiff's  failure  to  aver  incorpora- 


tion. Wilson  V.  Sprague  Mowing-Ma- 
chine  Co.,  55  Ga.  672. 

SlEenner  v.  Lexington  Mfg.  Co., 
91  N.  C.  421. 

n  Misnomer  cannot  be  urged  in  ar- 
rest of  judgment.  East  Tennessee,  V. 
ft  G.  B.  B.  Co.  V.  Evans,  6  Heisk. 
(Tenn.)   607. 

88  Eagle  Chair  Co.  v.  Eelsey,  23 
Kan.  632. 

84  §3119,  infra. 

81^  The  warrant  of  attorney  need  not 
appear  in  the  record.  The  former  rule 
requiring  it  is  obsolete.  Gaines  v. 
Tombeckbee  Bank,  Minor  (Ala.)  50. 
8ee  also  f  {  2934,  3046,  supra. 

86  Notice  of  assignment  of  a  judg- 
ment against  a  foreign  corporation. 
Daniels  v.  Pratt,  2  Tenn.  Ch.  116. 
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and  between  parties  before  it  in  respect  of  a  cause  of  action,  all  of 
which  must  in  some  manner  be  ascertainable  of  record  or  presumed^ 
The  judgment  roll  or  record  except  in  the  features  hereafter  men- 
tioned consists  of  the  same  papers  and  is  made  up  like  all  other  eases. 
There  is  nothing  x>ecDliar  to  corporation  actions.*'  The  term  default 
is  here  used  in  two  senses,  first,  where  after  service  or  appearance 
to  the  action  the  defendant  fails  to  plead  or  attend  at  the  trial,  and 
second,  where  it  fails  to  plead  in  a  manner  sufBcient  under  the  law 
to  make  any  issue.  The  second  is  analogous  to  the  chancery  practice 
of  taking  the  bill  pro  confesso,  and  is  illustrated  by  those  cases 
wherein  by  law  the  answer  must  be  verified  or  an  affidavit  put  in  to 
save  the  issue  and  prevent  a  default.  In  a  previous  section  ^  it  has 
been  seen  that  the  practice  in  many  states  requires  affidavit  or  verifica- 
tion or  an  order  for  trial  of  issues  to  prevent  default  as  upon  issues 
taken  as  confessed.  If  the  issue  has  not  been  preserved  in  this  man- 
ner the  practical  eflfect  is  a  default,  though  not  in  the  same  sense  as 
where  service  has  been  had  and  defendant  fails  to  appear. 

The  corporation  defendant  to  a  default  judgment  must  have  been 
a  party ;  hence  where  one  of  two  was  extinct  and  the  other  not  a  party, 
default  against  either  was  bad.**  And  where  it  had  not  yet  been 
formed  the  default  is  invalid.'*  Undef  statutes  it  may  also  be  neces- 
sary that  the  record  show  in  some  way  the  fact  of  incorporation.*^ 

A  requisite  of  particular  importance  in  taking  default  against  a  cor- 
poration is  that  the  record  shall  contain  enough  to  show  tlie  acquisi- 
tion of  jurisdiction.  True,  it  must  appear  to  support  any  default,  but 
the  methods  of  gaining  jurisdiction  over  the  corporation  are  so  much 
regulated  by  statute  that  great  care  must  be  taken  to  see  that  the 
record  is  complete.  For  want  of  a  record  of  any  necessary  jurisdic- 
tional fact  it  may  be  impeached  collaterally.**  It  must  therefore  show 
an  appearance  to  the  action  and  a  default  in  pleading  to  the  com- 

87  See  {3118,  supra,  as  the  general      drix  &  Go.  v.  Collins  Mfg.  Co.,  69  Ga. 
requisites  of  judgment.  751. 


S  3083,  supra.  8^  If  it  does  not  appear  in  the  title 
89  Judgment  by  default  against  an  of  the  3uit  that  plaintiff  is  a  corpora- 
extinct  corporation  sued  by  an  alias  tion  or  in  the  affidavit  of  demand  or 
of  a  new  corporation  not  party,  and  elsewhere  in  the  record  of  what  state 
in  favor  of  the  new  corporation,  were  or  country  it  is  a  corporation,  judg- 
both  bad.  Shamokin  Valley  &  P.  B.  ^  ment  cannot  be  entered.  C  J.  Toer- 
Co.  V.  Malone,  85  Pa.  St.  25.  ring  Co.  v.  B.  E.  Moore  Co.,  1  Boyce 

to  Default  while  corporation  was  yet  (Del.)   269,  75  Atl.  786. 

unformed  is  void,  and  is  assailable  by  82  §  3124,  infra, 
affidavit  of  illegality.    Bartram,  Hen- 
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plaintj^*  or  else  a  service  of  process  and  return  or  other  proof  thereof  ** 
on  one  of  the  persons  made  competent  for  service  by  the  statute,** 
though  it  is  not  essential  that  all  facts  supporting  service  be  shown  by 
return  to  service  if  they  otherwise  appear  of  record.'*  If  the  officer 
served  was  disqualified  by  interest  to  be  served  for  the  corporation, 
the  default  cannot  be  entered.*'^  In  Alabama  proof  to  the  court  is 
additionally  required  that  the  person  served  bore  the  purported  rela- 
tion to  the  corporation,  and  the  court  must  so  find.  Nothing  short  of 
this  will  suffice.**  In  Texas  proof  must  be  made  where  the  name  of 
the  agent  is  not  alleged  in  the  petition  with  a  request  that  citation 
be  served  on  him,*^  and  the  proof  and  finding  does  not  dispense  with 


88  As  to  appearance  and  effect  there- 
ofy  and  acknowledgments  of  service, 
see  §§3017-3019,  supra. 

84Beturn  in  record  must  show  legal 
service.  Willamette  Falls  Canal, 
Milling  &  Transportation  Go.  v.  Wil- 
liams, 1  Ore.  112.  See  also  §3.012, 
supra. 

86  Statutory  per3on  must  have  been 
served.  Aiken  v.  Quartz  Bock  Mari- 
posa Gold  Min.  Co.,  6  Gal.  186. 

If  the  return  does  not  show  the 
person's  relation  to  the  corporation, 
and  no  other  part  of  the  record  sup- 
plies it^  a  default  judgment  is  bad.  Su- 
preme Buling  of  Fraternal  Mystic  Gir- 
cle  V.  Sommers,  108  Miss.  54,  66  So. 
322. 

A  recital  in  the  default  judgment 
that  defendant  had  been  duly  and 
legally  served  will  not  supply  such 
deficiency.  Watkins  Machine  &  Foun- 
dry Go.  V.  Gincinnati  Rubber  Mfg.  Go., 
96  Miss.  610,  52  So!  629.  As  to  persons 
who  may  be  served,  see  §  2991,  supra. 

86  El  Paso  &  S.  W.  B.  Go.  v.  Kelly 
(Tex.  Giv.  App.),  83  S.  W.  855. 

87  Buck  V.  Ashuelot  Mfg.  Go.,  4 
Allen  (Ma^s.)  357.  See  also  §  3011, 
supra. 

88  The  settled  rule  requires  proof 
and  a  record  showing  thereof  that  the 
person  served  was  the  person  legally 
authorized  thereto.  The  return  to 
process  is  not  enough.  There  must  be 
a  judicial  inquiry  and  finding.  Bar- 
den  Mercantile  Go.  v.  Hart,  186  Ala. 


513,  65  So.  327*;  Ex  parte  National 
Lumber  Mfg.  Go.,  146  Ala.  600,  41  So. 
10;  Manhattan  Fire  Ins.  Go.  v.  Fowler 
&  Go.,  76  Ala.  372;  Oxford  Iron  Go.  v. 
Quinchett,  44  Ala.  487;  Talladega  Ins. 
Go.  V.  McGullough,  42  Ala.  667. 

The  same  is  necessary  as  to  a  decree 
pro  confesso.  Southern  Home  Build- 
ing &  Loan  Ass'n  v.  Gillespie,  121 
Ala.  295,  25  So.  564. 

Similar  inquiry  and  proof  is  made 
where  default  is  taken  after  volun- 
tary>  acknowledgment  of  service  by 
an  agent  or  officer.  Talladega  Ins.  Go. 
V.  Woodward,  44  Ala.  287. 

It  will  be  presumed  that  it  did  so 
where  the  decree  recites  the  fact  that 
the  court  so  found.  Boman  v.  Morgan, 
162  Ala.  133,  50  So.  273. 

Neither  the  sheriff 's  return,  nor  the 
clerk's  statement,  nor  the  plaintiff's 
affidavit  will  supply  this  finding. 
Montgomery  &  E.  B.  Go.  v.  Hartwell, 

43  Ala.  508;  Southern  Exp.  Go.  v.  Gar- 
roll,  42  Ala.  437;  Oxford  Iron  Go.  v. 
Spradley,  42  Ala.  24;  Wetumpka  So  G. 
B.  Go.  V.  Gole,  6  Ala.  655. 

A  register's  recital  that  "it  was 
made  known"  that  the  proper  person 
was  served  will  not  suffice.  Boyett 
V.  Frankfort  Ghair  Go.,  152  Ala.  317, 

44  So.  546. 

89  Proof  of  proper  service  mu3t  be 
made  if  petition  does  not  allege  name 
of  agent  and  citation  directs  service 
on  him.    Galveston,  H.  ft  S.  A.  B.  Go.  v. 


Gage,   63   Tex.   568;    Miller   v.   First 
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a  return  of  service.*^  If  a  special  or  summary  jurisdiction  is  invoked 
that  must  appear  of  record  to  have  been  obtained.** 

The  service  must  have  'been  in  season  to  have  allowed  time  to  plead 
to  the  complaint  before  the  default  was  taken.** 

A  cause  of  action  pertaining  to  the  corporation  must  also  be  stated 
in  the  pleadings,  and  appear  of  record.** 

In  chancery  the  bill  is  taken  for  confessed  if  there-  is  no  denial  or 
traverse  of  its  sworn  allegations  in  the  answer,  or  if  the  answer  is 
insufficient  as  such.**  The  sustaining  of  exceptions  to  an  answer  de- 
stroys defendant's  proofs  and  leaves  the  bill  stand  as  confessed ;  but  this 
rule  does  not  apply  where  a  corporation  answers  under  seal,  for  no 
exceptions  can  be  taken  thereto,  it  not  being  evidence.**  Failing  to 
answer  a  bill,  moreover,  confesses  only  what  is  alleged;  and  if  a 
necessary  fact  is  not  alleged  a  decree  pro  confesso  cannot  stand.** 
•  There  must  be  a  showing  on  the  record  that  the  default  occurred  *'' 
and  was  declared. 

State  Bank  &  Trust  Co.  of  Santa  Anna      McWalker    v.   Branch   Bank,    3    Ala., 
(Tex.  Civ.  App.),  184  8.  W.  614. 

When  the  petition  avers  the  exist- 
ence  and  name  of  a  local  agent  and 
the  citation  directs  service  on  him,  a 
judgment  by  default  can  be  taken 
without  proof  that  he  was  an  agent. 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Gage, 
63  Tex.  568;  Houston  &  T.  C.  B.  Co. 
v.  Burke,  55  Tex.  323,  40  Am.  Bep. 
808. 

40  To  sustain  default  the  return  to 
process  must  show  legal  service  even 
though  also  recited  in  the  judgment. 
Miller  v.  First  State  Bank  &  Trust' 
Co.  of  Santa  Annii  (Tex.  Civ.  App.), 
184  8.  W.  614. 

41  Crawford  v.  Planters*  &  Mer- 
chants' Bank,  6  Ala.  289. 

4*  There  must  have  been  such  serv- 
ice that  time  to  answer  had  passed 
for  the  corporation.  Modes  of  service 
explained.  Dock  v.  Elizabethtown 
Steam  Mfg.  Co.,  34  N.  J.  L.  312.  This 
is  a  matter  in  which  general  law  gov- 
erns and  the  local  statutes  and  deci- 
sions must  be  followed.  See  also 
S  3009,  supra. 

48  When  founded  on  a  note  to  the 
cashier,  some  indorsement  or  investi- 
ture of  title  in  the  bank  must  appear. 


153. 

When  signature  by  defendant  is 
alleged  and  a  contract  bearing  the 
alleged  name  without  that  of  any  offi- 
cer 83  the  executing  officer,  it  will,  sup- 
port a  default  judgment.  Bock  Island 
Lumber  ft  Manufacturing  Co.  v.  Pair- 
mount  Town  Co.,  51  Kan.  394,  32  Pac. 
1100.  See  generally  §3038  et  seq., 
supra,  especially  §§  3041,  3045,  3056. 

44  Where  an  answer  of  individuals 
is  filed  which  does  not  suffice  for  the 
corporation  and  time  is  past,  default 
may  be  taken  by  procedure  on  the 
bill  as  confessed.  Thoroughgood  y. 
Georgetown  Water  Co.,  9  Del.  Ch.  84, 
77  Atl.  720. 

«  Code,  §  4407,  entitling  plaintiff  to 
take  his  bill  pro  confesso  on  sustain- 
ing of  his  exceptions  to  the  answer, 
hajs  no  application  where  exceptions 
are  improperly  made  to  a  corporation 's 
answer  under  its  seal.  Smith  v.  St. 
Louis  Mut.  Life  Ins.  Co.,  2  Tenn.  Ch. 
599. 

46  Allegation  of  corporate  power. 
Frye  V.  Bank  of  Ulinoia,  10  111.  332. 

47  A  recital  that  defendants  being 
called  came  not  means,  as  to  a  corpo- 
rate defendant,  that  it  was  present 
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After  the  default  an  inquest  of  damages  or  amount  must  be  taken 
unless  a  liquidated  contract  sum  is  due,**  calling  the  corporate  oflScers 
for  that  purpose,  as  may  be  allowed  by  the  statutes.**  The  manner  of 
taking  an  inquest  of  damages  or  amount  due  is  usually  regulated  by 
statute  or  rule  of  court,  and  reference  to  the  local  practice  must  be 
had  in  this  respect.**  ^The  common-law  practice,  to  which  modem 
methods  are  like  in  their  operation,  was  to  enter  the  judgment  that 
there  was  a  default  and  thereupon  issue  a  writ  of  inquiry  of  damages 
on  the  incoming  of  which  final  judgment  was  entered.*^  In  New  York, 
where  the  practice  is  to  require  an  order  for  trial  of  issues  and  the 
interposition  of  an  answer  within  a  limited  time  in  actions  of  certain 
kinds,  judgment  may  be  taken  without  further  application  for  the 
amount  due  on  the  cause  of  action ;  *•  but  this  does  not  apply  where 
the  action  is  in  tort  for  an  unascertained  amount  of  damages,  and  in 
such  a  case  an  application  is  necessary.** 

As  an  incident  to  the  capacity  to  sue  and  be  sued,  a  corporation 
has  the  power  to  confess  judgment,**  and  it  may  also  execute  a  note 
containing  or  having  therewith  a  power  to  confess  judgment  on  non- 


nelther  itself  nor  by  attorney.    Union      quired  where  the  action  is  in  tort  as 


Pac.  By.  Co.  v.  Horney,  5  Kan.  340. 

48  An  insurance  policy  requiring  ad- 
justment of  loss  is  not  a  *  *  writing  for 
the  payment  of  money"  (Code,  f  3285) 
on  which  ^^fault  can  be  taken  and 
judgment  entered  without  inquest  of 
damages.  Commercial  Union  Assur. 
Co.  V.  Everhart's  Adm'r,  88  Va.  952, 
14  ».  E.  836. 

49  0n  a  reference  under  a  foreclos- 
ure decree  pro  confesso  plaintiff  cor- 
poration's  officers  and  clerks  may  be 
examined  to  ascertain  the  amount  due 
(2  R.  8.  187,  §  128).  Ontario  Bank  v. 
Strong,  2  Paige  (N.  Y.)  301. 

50  Inquest  may  be  taken  against  de- 
fendant corporation  under  Circuit 
Court  Bule  99  where  no  affidavit  of 
merits  is  filed.  Grand  Rapids  Furni- 
ture Mfg.  Co.  V.  Burnham,  34  Mich. 
29. 

BlBouvier's  Law  Diet.,  ''Judg- 
ment," citing  Tidd's  Pract.  Forms, 
165-170.  See  also  Cyclopedic  Law 
Diet.  "Judgment,"  "Default." 

M  S  3083,  supra. 

M  Application   for  judgment  Ui  re- 


against  a  carrier.  Flynn  v.  Hudson 
River  R.  Co.,  6  How.  Pr.  (N.  T.)  308. 

S4  AxlzoiUL  Shute  v.  Keyser,  29  Pac. 
386. 

District  of  Oolnmbia.  United  States 
Elec.  Lighting  Co.  v.  Leiter,  19  App. 
Cas.  575. 

NebraidEa.  Solomon  v.  C.  M.  Schnei- 
der &  Co.,  56  Neb.  680,  77  N.  W.  65. 

New  Jeney.  Stratton  v.  Allen,  16 
N.  J.  Eq.  229. 

PeniisylTaiiiA.  Prouty  v.  Prouty  & 
Barr  Boot  &  Shoe  Co.,  155  Pa.  St.  112, 
25  Atl.  1001. 

Corporation  may  confess  judgment 
like  any  person  (Code  Civ.  Proc. 
8  §433-437).  Solomon  v.  C.  M.  Schnei- 
der ft  Co.,  56  Neb.  680,  77  N.  W.  65; 
Stebbins  v.  East  Society  M,  E.  Church, 
12  How.  Pr.  (N.  Y.)  410,  dUcusses  con- 
fession by  a  church  corporation  with- 
out question  of  its  power.  See  also 
§§2055,  2084,  2136,  supra,  as  to  au- 
thority of  particular  officers  to  confess 
judgment,  for  cases  pecessarily  imply- 
ing that  the  corporation  could  have 
confessed  it  by  it3  proper  agencies. 
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payment.**  Furthermore  the  corporation  may  consent  to  the  kind  of 
judgment  to  be  entered.*^  A  confession  cannot  be  made  when  the 
effect  of  it  is  a  fraudulent  preference  of  creditors,  and  some  few 
authorities  even  hold  in  obedience  to  the  '* trust  fund  doctrine*'  that 
a  corporation  cannot  at  all  make  a  preference.*/  The  authority  of  an 
officer  to  confess  judgment  or  execute  a  warrant  of  attorney  to  confess 
it  depends  on  the  nature  of  the  authority  possessed  by  him  rather 
than  on  his  titular  office.  If  the  scope  of  his  authority  expressly  or  as 
an  incident  to  general  authority  includes  such  matters  the  confession 
or  warrant  is  good ;  otherwise  not.**  It  has  been  said  that  a  confession 
of  judgment  by  an  officer  upon  whom  valid  seryice  of  process  might 
have  been  made  is  valid,  because  if  service  had  been  made  upon  him, 
he  might  have  suffered  judgment  to  be  taken  by  default,  and  the  judg- 
ment should  be  no  less  binding  where  he  has  made  appearance  for  the 
purpose  of  permitting  judgment.*®  There  is  a  distinction  between 
confessing  judgment  in  an  action  begun  and  executing  an  executory 
agreement  to  confess  it,  or  a  warrant  to  an  attorney  to  confess  it. 
As  to  either  of  the  latter  the  authority  of  an  officer  is  less  easily  im- 
plied.*®   A  warrant  to  confess  is  not  an  instrument  that  requires  the 


U  Holmes  v.  St.  Joseph  Lead  Co., 
84  N.  Y.  Misc.  278,  147  N.  Y.  Supp. 
104,  aff 'd  163  N.  Y.  App.  Div.  886,  147 
N.  Y.  8upp.  1117.  And  see  Ford  v. 
Hill,  92  Wis.  188,  53  Am.  St.  Bep.  902, 
66  N.  W.  115. 

M  Forty- Acre  Spring  Live  Stock  Co. 
V.  West  Texas  Bank  ft  Trust  Co.  (Tex. 
Civ.  App.),  Ill  S.  W.  417. 

ftTAs  to  the  power  to  make  prefer- 
ential transfers^  see  chapter  on  In- 
solvency, infra. 

Confessed  judgment  by  president 
under  authority  held  valid  even  though 
corporation  was  known  to  be  insol- 
vent. Kilgore  v.  Nicholson,  26  La. 
Ann.  633.- 

MSee  SI  2055  (president),  2084 
(secretary),  2136  (general  manager), 
supra. 

The  power  of  a  general  manager  to 
confess  judgment,  or  to  execute  a  war- 
rant of  attorney  to  confess  it,  has 
been  denied  .in  Stokes  v.  New  Jersey 
Pottery  Co.,  46  N.  J.  L.  237. 

MManley  v.  Mayer,  68  Kan.  377, 
1  Ann.  Cas.  825,  75  Pac.  550. 


Acting  president  wa3  competent  to 
confess  judgment  in  action  begun  by 
service  on  him.  Chamberlin  v.  Mam- 
moth Min.  Co.,  20  Mo.  96. 

A  just  doubt  may  be  permitted  as 
to  the  logic  of  this  reasoning.  There 
is  certainly  a  distinction  between  suf- 
fering a  default  by  the  inaction  of  the 
corporation  after  its  officer  has  been 
served  and  actively  confessing  judg- 
ment by  the  3am e  officer,  especially 
where,  as  may  be  done  in  many  states, 
a  minor  agent  may  be  served. 

60  The  president  having  extensive 
XM)werB  of  general  management  may 
execute  a  power  of  attorney  to  con- 
fess judgment  as  incident  to  giving 
the  corporate  note.  Ford  v.  Hill,  92 
Wis.  188,  53  Am.  St.  Bep.  902,  66  N. 
W.  115. 

The  presidejit,  secretary  or  treasurer 
can  execute  a  power  of  attorney  to 
confess  judgment  only  when  30  au- 
thorized by  the  board.  They  have  no 
such  power  by  virtue  of  office.  Joel 
J.  Bailey  &  Co.  v.  Snyder  Bros.,  61 
111.  App.  472. 
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corporate  seal  under  the  modem  doctrines,  unless  a  statute  or  the 
law  of  the  corporation  so  provides.®^  The  effect  of  such  a  warrant  is 
to  waive  service.** 

The  confession  should  be  in  the  name  of  the  corporation  and  not 
that  of  the  officer  who  makes  it  for  the  corporation.^  Statutes  regula- 
tive of  judgment  by  confession  must  be  complied  with;  and  when 
they  require  the  authority  to  be  conferred  and  evidenced  in  a  given 
manner  it  is  indispensable  that  it  so  appears.*^  In  Illinois  when  con- 
fessed on  a  warrant  not  under  seal  proof  of  authority  of  the  officers 
should  be  filed  with  the  cognovit.®* 


§  3120.  Kind  of  judgment,  relief  or  damages.  Judgments  on  pleas 
in  abatement  and  to  the  jurisdiction  are  sometimes  without  prejudice 
and  sometimes  in  final  bar,  depending  on  who  prevails  and  on  the 
nature  of  the  matter  pleaded.  The  rule  at  common  law  is  that  if 
the  plea  is  decided  for  the  plaintiff,  when  tried  on  the  merits,  final 
judgment  ensues  and  the  corporate  defendant  cannot  have  leave  to 
plead  over.  If  not  tried  on  the  merits  but  on  a  demurrer,  or  if  defend- 
ant prevails  on  the  merits,  the  judgment  should  be  respectively  that 
defendant  answer  over  or  that  the  writ  and  action  abate.**    But  by  far 


61  See  generally  f  751  et  seq.,  supra, 
as  to  seal  and  necessity  for  it. 

A  power  of  attorney  executed  by 
the  president  to  confess  judgment 
need  not  have  the  corporate  seal  at- 
tached. Ford  V.  Hill,  92  Wis.  188,  53 
Am.  St.  Rep.  902,  66  N.  W.  115. 

W  Millard  v.  St.  Francis  Xavier  Fe- 
male Academy,  8  III.  App.  341. 

68  A  confession  by  the  president  de- 
scribing himself  by  a  variant  name  of 
the  corporation  is  bad.  In  re  Cape 
Sable  Co.,  3  Bland  (Md.)  606. 

Confession  against  president  does 
not  affect  corporation  though  he  de- 
scribes himself  as  president  of  it. 
Davidson  v.  Alexander,  84  N.  C.  621. 

64  Confession  without  action  mu3t 
accord  with  the  statute,  and  hence 
must  state  the  claim  a^d  show  legal 
authority  to  the  officer  confessing  for 
the  corporation  conferred  at  a  meeting 
held  on  notice.  A  certificate  of  the 
resolution  should  be  filed.  Nimocks 
V.  Cape  Fear  Shingle  Co.,  110  N.  C. 
20,  14  S.  E.  622. 


66  When  confessed  on  judgment 
notes  signed  without  the  corporate 
flcal,  and  by  the  president  and  secre- 
tary, there  should  be  filed  with  the 
cognovit  proof  that  the  president  and 
secretary  had  authority  to  sign  the 
power  of  attorney  to  confess  the 
judgment.  Joel  J.  Bailey  &  Co.  v. 
Snyder  Bros.,  61  111.  App.  472. 

Affidavit  of  execution  of  notes  and 
power  of  attorney  to  confess  judg- 
ment is  good  though  sworn  to  before 
the  corporation 's  attorney  as  a  notary 
public.  Evans  v.  Schriver  Laundry 
Co.,  57  lU.  App.  150. 

66  If  the  plea  be  in  abatement  prop- 
er, plaintiff  mu3t  reply  or  demur  to  it. 
When  he  replies  and  tries  the  issues, 
prevailing  thereon,  there  will  be  a 
final  judgment  for  him.  When  he  de- 
murs and  prevails,  judgment  will  be 
that  defendant  answer  over.  But  if 
judgment  be  for  defendant  on  such  a 
plea,  either  on  issue  of  fact  or  on  is- 
sue of  law,  it  must  be  that  the  writ  or 
bill  be  quashed.    This  does  not  strictly 
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the  most  common  of  the  pleas  of  this  nature  interposed  by  corpora- 
tions is  that  to  the  jurisdiction  over  the  corporation  for  want  of 
regular  and  sufScient  service.  While  this  objection  is  made  in  many 
jurisdictions  by  motion  to  quash  service  and  return,  resulting  in  a 
mere  continuance  of  the  action  after  such  quashal,  yet  in  others  it 
must  be  made  by  plea.^''  Such  a  plea  would  not  have  been  regarded 
as  a  technical  one  in  abatement  at  the  common  law,  but  as  one  in  the 
nature  of  such  a  plea.  On  it,  if  sustained,  the  resultant  judgment  is 
'  either  that  the  service  be  quashed,  leaving  the  action  standing  for 
further  service  if  possible,  or  if  it  be  not  sustained  that  the  defendant 
answer  over .••  The  Tennessee  court,  however,  makes  no  distinction 
between  this  kind  of  a  plea  and  the  technical  plea  in  abatement,  and 
gives  judgment  on  the  merits  without  leave  to  answer  if  the  plea  is 
found  in  favor  of  the  service.^  On  sustaining  a  plea  in  the  nature  of 
abatement  to  the  jurisdiction  of  the  person  for  want  of  proper  service 
on  a  competent  corporate  oflBcer,  it  is  technically  proper  to  adjudge 
that  plaintiff  take  nothing  and  not  that  the  suit  be  dismissed.''®  The 
technicalities  of  the  form  of  the  judgment  on  a  plea  in  abatement,  do 
"  not  often  arise  under  the  codes,  where  the  issues  are  frequently  all 
tried  together.  If  the  plea  was  sustained  a  dismissal  without  preju- 
dice or  on  the  merits  would  be  the  form  corresponding  to  the  common 
law  judgment;  and  if  not  sustained  the  decision  on  the  main  issues 
would  dispose  of  the  case,  all  being  tried  together,  or  the  case  would 
be  continued  for  better  service  or  for  answer  to  the  merits  if  the 
issues  in  abatement  were  tried  separately.''^    The  more  common  prac- 


apply  to  a  so-called  plea  in  abatement     son  v.  East  Tennessee,  V.  k  G.  By. 


by  whieh  agency  of  the  person  served 
is  traversed,  for  snch  was  not  among 
the  known  common-law  pleas  in  abate- 
ment. On  its  being  found  against  the 
corporation  so  pleading  it,  leave  to 
answer  to  the  merits  should  be  given. 
Equitable  Produce  ft  Stock  Exchange 
V.  Keyes,  67  Bl.  App.  460.  8ee  also 
Mineral  Point  B.  Co.  v.  Keep,  22  Dl. 
9,  74  Am.  Dec.  124. 

6f^See  f  I  3014,  3060,  supra. 

68  See  notes  66,  67,  preceding. 

M  Where  the  plea  in  abatement  for 
want  of  service  on  a  competent  agent 
is  tried  on  the  merits,  judgment 
against  defendant  carries  the  right 
to  have  damages  assessed,  and  leave 
to  plead  over  is  not  allowable.    Simp- 


Co.,  89  Tenn.  304,  15  S.  W.  735,  disap- 
proving the  dictum  and  implied  deci- 
sion to  the  contrary  in  J.  Q.  Battelle 
ft  Co.  V.  Youngstown  Boiling  Mill  Co., 
16  Lea  (Tenn.)  355,  where  the  plea 
was  sustained. 

70HartzeIl  v.  Maryland  Casualty 
Co.,  139  111.  App.  366. 

71  See  Atlanta  ft  C.  Air-Line  By.  Co. 
V.  Harrison,  76  Ga.  757;  Bobinson  v. 
Oceanic  Steam  Nav.  Co.,  112  N.  Y. 
315,  2  L.  B.  A.  636,  19  N.  E.  625; 
Davidsburgh  v.  Knickerbocker  Life 
Ins.  Co.,  90  N.  Y.  526;  Gundlin  v. 
Hamburg-American  Packet  Co.,  8  N. 
Y.  Misc.  291,  28  N.  Y.  Supp.  572;  Perry 
V.  Erie  Transfer  Co.,  28  Abb.  N.  Cas. 
(N.  Y.)  430,  19  N.  Y.  Supp.  239. 
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tiee  and  tendency  is  to  continue  the  case  so  that  service  may  be  per- 
fected, or  so  that  defendant  may  plead  over;  and  not  to  dismiss  finally 
if  the  adjudication  of  the  rights  of  parties  on  the  merits  would  be  pre- 
vented thereby.'*  A  justice  of  the  peace  has  no  power  to  so  continue 
it,  however,  unless  the  statute  confers  it,  and  the  action  will  stand 
abated  or  discontinued  ipso  facto  if  the  service  is  defective.'''  It  would 
be  error  to  dismiss  in  limine  for  want  of  jurisdiction  in  the  particular 
venue,  where  it  was  dependent  on  the  existence  of  the  cause  pleaded 
which  could  only  be  known  as  result  of  a  trial.'*  Where  want  of 
jurisdiction  over  the  foreign  cbrporation  and  consequently  over  the 
cause  of  action  appears  under  the  New  York  statutes  a  dismissal  must 
ensue.'^  A  plea  will  result  in  judgment  as  to  that  defendant  who 
made  it,  and  not  as  to  others.'^ 

In  the  federal  courts  the  case  will  be  dismissed  or  remanded,  if  it 
appears  that  federal  jurisdiction  does  not  exist  or  that  the  case  was 
wrongly  removed.''  After  removal  if  the  service  be  quashed  and  the 
federal  court  lacks  power  to  issue  any  alias  summons  which  will  reach 
defendant,  a  dismissal  is  necessary."    A  case  will  be  dismissed  and 


78  If  service  is  defective  and  can  be 
perfected  the  case  should  be  continued 
to  allow  it.  Atlanta  &  C.  Air-Line  Ry. 
Co.  V.  Harrison,  76  Ga.  757. 

By  failure  to  serve  the  president  of 
an  express  company,  the  agent  having 
been  served  instead,  the  suit  will  not 
abate  on  plea  with  judgment  accord- 
ingly, but  time  to  serve  the  president 
and  thus  perfect  the  service  will  be 
given.  Conner  v.  Southern  Exp.  Co., 
37  Ga.  397.  See  also  the  Illinois  cases 
last  cited,  note  66,  3upra. 

78  If  too  short  time  after  service  is 
given  in  justice's  court  the  action 
will  abate  or  stand  discontinued,  un- 
less statutes  give  power  to  continue. 
Michigan  Southern  &  N.  L  B:  Co.  v. 
Shannon,  13  Ind.  171.  Code  1852  (2 
R.  S.  454,  S  22)  gave  such  power.    Id. 

74  On  an  exception  to  jurisdiction  ex 
ratione  personae  averring  simply  a 
domicile  in  another  parish,  a  petition 
showing  either  a  trespass  or  trespass 
on  the  case  should  not  have  been  dis- 
missed in  limine  on  evidence  that  the 
act  was  done  under  public  authority, 
but  should  >have  gone  to  trial  where 


the  existence  of  such  cause  of  action 
and  consequently  of  jurisdiction  could 
be  decided.  Butean  v.  Morgan's  Lou- 
isiana ft  T.  B.  &  S.  8.  Co.,  121  La. 
807,  46  So.  813. 

76  Bobinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  2  L.  B.  A.  636,  19 
N.  B.  625;  Davidsburgh  v.  Knicker- 
bocker Life  Ins.  Co.,  90  N.  Y.  626; 
Gundlin  v.  Hamburg-American  Packet 
Co.,  8  N.  Y.  Misc.  291,  28  N.  Y.  Supp. 
572;  Perry  v.  Erie  Transfer  Co.,  28 
Abb.  N.  Cas.  (N.  Y.)  430,  19  N.  Y. 
Supp.  239. 

76  Dismissal  for  want  of  allegation 
and  proof  of  authority  of  the  presi- 
dent to  bring  the  j9uit  is  error  as  to  a 
defendant  which  did  not  except  there- 
to, though  others  did,  and  which  ex- 
cepted only  on  a  distinct  ground  and 
was  overruled  on  that.  Pardee  Co.  v. 
H.  Alfrey  Heading  Co.,  129  La.  749, 
56  So.  660. 

77  See  §1  2965,  2976,  3069,  3076,  su- 
pra. 

78Stowe  V.  Santa  Fe  Pac.  B.  Co^ 
117  Fed.  368. 
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not  remanded  if  it  was  commenced  by  garnishee  process  ineffectual 
for  an  action  of  that  kind.''' 

So  far  as  the  merits  go,  the  judgment  against  or  for  a  corporation 
and  the  relief  appropriate  to  the  action  or  the  measure  of  damages 
will  necessarily  be  governed  by  the  general  law,  and  reference  thereto 
is  required.  Some  causes  of  action  peculiar  to  corporations,  especially 
those  between  it  and  the  officers  and  members,  are  treated  elsewhere 
in  this  treatise,  and  the  proper  judgment  or  relief  is  therewith  dis- 
cussed.*® In  equity  the  decree  will  be  molded  to  the  necessities  of 
the  case,  and  as  in  ordinary  cases  may  include  equitable  relief  and 
damages  accessory  thereto.'^  If  judgment  is  given  for  a  plaintiff  suing 
representatively  for  other  stockholders,  it  should  decree  application 
of  available  funds  to  those  who  should  come  in  under  the  decree.®* 
Damages  for  refusal  to  transfer  shares  is  the  value  of  them  at  the  time 
of  refusal  or  within  a  reasonable  time  afterwards,  or,  in  case  of 
transfer  for  security,  the  amount  of  the  debt  and  interest  lost  thereby .•• 
A  similar  measure  of  compensation  is  allowable  for  conversion  of  his 
stock.**  Compensatory  damages  may  be  awarded  for  expulsion  of 
plaintiff  from  membership  or  denial  of  his  rights  as  such,  as  well  as 
equitable  or  coercive  remedies  for  reinstatement,**  or  for  refusal  to 
permit  a  participation  in  an  allotment  of  new  stock,**  and  compensa- 


79  The  ^rnishees  are  not  neeesBarir 
parties  requiring  a  remand  as  to  them. 
Macurda  v.  Globe  Newspaper  Co.,  165 
Fed.  104. 

30  As  to  damages,  see  generally 
Sutherland  on  Damages. 

As  to  relief  between  corporation 
and  officenB,,  or  corporation  and  mem- 
bers, see  Chap.  42,  supra,  chapter  on 
Stock  and  Stockholders,  infra. 

As  to  relief  in  equity  or  in  extra^ 
ordinary  proceedings,  see  chapters  on 
Execution  and  Creditors'  Bills;  In- 
junction; Beeeivers;  Forfeiture,  Dis- 
solution and  Winding  Up;  Stock  and 
Stockholders;  Quo  Warranto;  and 
Mandamus,  infra. 

And  see  general  workB  on  equity, 
e.  g.,  Fletcher  Eq.  PI.  &  Pr,;  Pomeroy, 
Eq.  Juris.,  3rd  f^d. 

81  Damages  may  be  awarded  against 
the  corporation  and  injunction  against 
it  and  its  co-defendant  officers  and 
agents,    as    equity    requires.      Cedar 


Lake  Hotel  Co.  v.  Cedar  Creek  Hy- 
draulic Co.,  79  Wis.  297,  48  N.  W.  371. 

S8  Where  the  suit  13  by  a  stockholder 
on  behalf  of  himself  and  all  others 
who  may  come  in  to  recover  preferred 
dividends,  the  proper  relief  was  to 
decree  application  of  net  earnings  to 
dividends  allowing  the  other  holders 
to  come  in  and  prove  their  rights  un- 
der the  decree.  Prouty  v.  Michigan 
Southern  &  N.  I.  B.  Co.,  4  Thomps. 
&  C.  (N,  Y.)  230. 

88  See  chapter  on  Stock  and  Stock- 
holders, subd.  Befusal  to  Transfer 
Shares,  infra,  where  it  will  •  be  seen 
that  another  rule  allowing  the  highest 
subsequent  value  attained  by  the 
shares  will  be  allowed  by  a  few  courts. 

84  Chapter  on  Stock  and  Stockhold- 
ers, infra. 

86  Chapter  on  Stock  and  Stockhold- 
ers, infra. 

86  Chapter  on  Stock  and  Stockhold- 
ers, infra. 
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tion  in  damages  may  be  awarded  to  one  who  has  been  defrauded  by 
the  issuance  of  fictitious  stock  which  has  come  into  his  hands.'^  In 
tort  actions  against  the  corporation  the  ordinary  measure  of  dam- 
ages applies,  including  in  pix>per  cases  the  liability  for  exemplary 
damages.'* 

§3121.  Costs  and  aUowaacee^  and  seciirity  for  costs.  The  decisions 
exhibit  few  variations  from  the  general  law  of  costs  and  allowances, 
which  are  due  to  the  corporate  nature  of  one  of  the  parties.  In  some 
actions  affecting  corporations  exceptional  rules  and  principles  are 
applied  in  taxing  costs.  Thus,  in  a  stockholders'  suit  a  recovery  of 
a  fund  for  the  corporate  benefit  is  had  and  costs  and  fees  are  allowed 
to  plaintiff  on  the  theory  of  benefit  to  a  trust  fund,  but  this  is  based 
on  an  exception  to  the  law  of  costs  arising  out  of  a  principle  of  equity 
rather  than  out  of  corporation  law,*®  and  the  general  principle  of 
chai^ng  all  costs  to. the  trust  fund  benefited  by  the  action,  is  applied 
in  corporation  actions  of  that  general  nature.*^  A  statutory  rule 
that  costs  shall  be  disallowed  to  a  party  who  recovers  in  a  superior 
court  a  sum  within  the  jurisdiction  of  an  inferior  one  where  he  might 
have  sued,  does  not  apply  to  a  suit  against  a  foreign  corporation  which 
was  not  amenable  to  any  process  that  the  inferior  court  might  have 
issued.®*  Useless  costs  of  an  examination  of  corporate  books  at  the 
instance  of  an  adverse  party  may  b^  charged  specially  to  the  person 
responsible  for  incurring  them.®'  In  like  manner  motion  costs  were 
taxed  to  a  party  which  caused  another  to  make  an  unsuccessful  motion 
for  an  ulterior  purpose  of  getting  corporate  books  into  court,  where 

S7  Chapter  on  Stock  and  Stockhold-  factions,     the     costs     were     charged 

ers,  infra.  against   the   trust   fund.     WisweU   v. 

88  See  chapter  on  Torts,  infra.  First  Congregational  Church,  14  Ohio 

89  See  chapter  on  Stock  and  Stock-  St.  31. 

holder;;,  infra.     And  see  also  Burley         91  The   prevailing   plaintiff   against 

Tobacco  Co.  v.  Vest^  165  Ky.  762,  178  a  foreign  corporation  may  have  costs 

S.  W.  1102.  in  the  circuit  court  though  he  xeeov- 

Where  several  corporations  in  com-  ers  less  than  $100,  there  being  no  way 

mon  interest  filed  a  joint  answer  and  of  serving  such  corporation  in  justice 's 

had  combion  officers,  but  all  costs  ex-  court.    Reath  v.  Western  U.  Tel.  Co., 

cept  a  trifle  were  charged  to  one  cor-  89  Mich.  22,  50  N.  W.  817. 
poration   which  incuiYed  them,  there  92  Costs  of  a  fruitless  examination 

was  no  error  in  dismissing  the  other  of  corporate  books  at  the  instance  of 

two  without  costs.     Mountain  Water-  an     intervener     should     have     been 

works  Const.  Co.  v.  Holme,  49  Colo,  charged  against  him,  and  it  was  error 

412,  113  Pac.  501.  to  include  it  in  the  general  costs.    G. 

90  On  a  cross-petition  whereby  all  W.  Jones  Lumber  Co.  v.  Wisarkana 
the  property  of  defendant  church  was  Lumber  Co.,  125  Ark.  65,  187  S,  W. 
administered   for    the    benefit    of   aU  1068. 
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they  might  have  been  examined.*'  Motion  costs  unnecessarily  made 
on  a  useless  motion  for  leave  to  take  default  will  be  denied.**  A  cor- 
porate garnishee  may  be  charged  with  costs  if  the  fund  is  sufficient 
for  them  and  the  judgment.**  A  court,  though  it  dismisses  a  case  for 
want  of  jurisdiction  over  the  parties  and  the  cause  of  action,  may 
notwithstanding  have  jurisdiction  to  tax  costs  against  the  loser  and 
for  the  prevailing,  party .••  None  can  be  awarded  against  an  extinct 
corporation  on  abating  the  action  against  it*^  Under  statutes  counsel 
fees  may  be  recovered  in  actions  against  corporations  •• 

Various  statutes  require  the  plaintiff  if  a  nonresident,**  or  if  not 
a  freeholder  *  or  otherwise  responsible,  to  give  security  for  costs.  And 
some  statutes  expressly  require  it  of  corporations*  or  foreign^  cor- 

n  Plaintiffs  who  caused  a  receiver,         M  Under  a  statute  allowing  attor- 


appointed  in  another  action  and  ex- 
tended to  theirs,  to  move  for  a  sur- 
render of  books  and  papers  of  the  cor- 
poration, the  purpose  really  being  to 
discover  evidence  for  all  the  creditors, 
may  be  taxed  with  motion  costs  when 
nnaaecessful.  Interior  Conduit  ft  In- 
sulation Co.  v.  Alexander,  Barney  & 
Chapin,  27  N.  Y.  Misc.  598,  59  N.  Y. 
Supp.  126. 

M  Motion  costs  on  application  for 
leave  to  take  default  for  want  of  an 
order  for  trial  of  issues  served  with 
the  answer  will  be  denied  where  the 
application  was  unnecessary.  Hutson 
V.  Morrisania  Steamboat  Co.,  64  How. 
Pr.  (N.  Y.)  268,  12  Abb.  N.  Cas.  (N. 
Y.)   278. 

•5  Baltimore,  O.  &  C.  B.  Co.  v.  Tay- 
lor, 81  Ind.  24. 

96  On  dismiasing  a  case  for  want  of 
jurisdiction  over  the  parties  because 
they  are  foreign,  the  court  has  suf- 
ficient jurisdiction  to  award  costs  to 
the  prevailing  party.  Day  v.  Sun  Ins. 
Office,  40  N.  Y.  App.  Div.  305,  57  N. 
Y.  Supp.  1033,  aff'd  167  N.  Y.  543, 
60  N.  B.  1110,  on  opinion  below;  Mc- 
Mahon  v.  Mutual  Ben.  Life  Ins.  Co., 
8  Abb.  Pr.  (N.  Y.)  297.  Contra,  Har- 
riott V.  New  Jersey  B.  Co.,  8  Abb.  Pr. 
(N.  Y.)  284. 

97  Combes  v.  Keyes,  89  Wis.  297, 
27  L.  B.  A.  369,  46  Am.  St.  Bep.  839, 
62  N.  W.  89. 


ney's  fees  in  cases  for  killing  animals 
on  railways,  such  fees  in  court  below 
were  properly  included  in  judgment 
by  the  district  court  on  appeal  from 
the  justice.  Missouri  Biver,  Ft.  S.  & 
G.  B.  Co.  V.  Shirley,  20  Kan.  660. 

The  statute  giving  counsel  fees  to 
plaintiff  or  the  corporation  according 
to  whether  less  or  more  is  recovered 
than  was  claimed,  provided  notice  is 
given  for  a  time  certain  before  com- 
mencing action  (Oen.  Laws,  c.  187, 
S  34)  entitles  plaintiff  to  such  allow- 
ance where  the  verdict  was  in  a  sec- 
ond suit  commenced  after  such  time 
though  there  was  an  earlier  writ  never 
entered.  Smallwood  v.  New  York,  N. 
H.  &  H.  B.  Co.,  26  B.  I.  451,  59  Atl. 
314. 

99  Nonresident  receivers  of  a  corpo- 
ration must  give  security  if  demanded. 
N.  Y.  Code  Civ.  Proc.  S  3268;  Myers 
V.  Stephens,  52  N.  Y.  Misc.  632,  102 
N.  Y.  Supp.  929. 

lA  statute  requiring  security  of 
persons  not  freehalder3  applies  only 
to  natural  persons.  Dunmore  Mfg. 
Co.  V.  Morton,  Bray  ton  (Vt.)  18. 

8  Bevision,  S  3442,  subjects  domestic 
as  well  as  foreign  corporations  to  this 
necessity.  D.  M.  V.  Live  Stock  Ins. 
Co.  V.  Henderson,  38  Iowa  446. 

The  Kentucky  statute  is  imperative. 
If  the  corporation  does  not  g^ve  this 
security,  dismissal  must  follow.    Bank 


4799 


§  3121] 


Private  Cobporations 


[Ch.47 


porations'  which  shall  bring  any  action  or  suit.*  A  national  bank 
doing  business  within  the  jurisdiction  has  been  held  to  be  a  foreign 
corporation  within  such  a  statute.*  The  affidavit  asking  for  security 
need  not  state  that  plaintiff  is  a  corporation  if  it  so  describes  itself 
in  the  complaint.®  A  motion  to  require  security  or  to  dismiss  should 
be  made  if  no  proper  cost  bond  is  filed.''  When  the  statute  commands 
a  dismissal  for  failure  to  give  such  security,  error  in  denying  a  motion 
for  it  will  reverse  the  judgment.®  Under  the  practice  requiring  an 
indorsement  on  the  writ  of  security  for  costs,®  one  who  indorsed  in 
the  corporate  name  **by"  himself  was  held  personally  liable.*® 

§3122.  Enforcement.  Ensuing  chapters  will  separately  treat  of 
the  means  and  procedure  by  which  the  judgment  is  to  be  enforced 
either  by  execution  or  other  final  process,  or  by  coercive  process,  or 
by  equitable  remedies.** 

§3123.  Amendment,   vacation  or  other  relief  from  judgment 

Amendments  may  be  allowed  to  make  the  judgment  correctly  describe 
and  name  the  corporation,*®  but  the  corporation  cannot  thereby  bo 
inducted  into  the  case  and  subjected  to  the  judgment  without  service,*® 


of  Columbia  v.  Bush,  3  Ky.  L.  Rep. 
692.  To  the  same  effect  construing 
Alabama  Code,  §  2398,  see  Alabama 
&  T.  R.  R.  Co.  V.  Harris,  25  Ala.  232. 

8  N.  Y.  Code  Civ.  Proc.  §  3268,  re- 
lating to  the  New  York  city  court, 
does  not  require  a  domestic  corpora- 
tion to  give  security.  Edward  Thomp- 
son Co.  V.  Lobenthal,  24  Civ.  Pr.  (N. 
Y.)  247,  33  N.  Y.  Supp.  417. 

Under  the  statute  a  cost  bond  froiA 
a  foreign  corporation  must  be  given 
** before"  commencing  action  or  dis- 
missal will  ensue,  unless  defendant 
consents  (Gen.  St.  c.  26,  §§  3,  5). 
Portsmouth  Foundry  &  Machine 
Works  V.  Iron  Hills  Furnace  &  Min- 
ing Co.,  11  Bush  (Ky.)   47. 

4  A  proceeding  on  motion  to  enforce 
a  stockholder's  subscription  by  judg- 
ment is  a  "suit."  Alabama  &  T.  R. 
R.  Co.  V.  Harris,  25  Ala.  232. 

•  National  Park  Bank  v.  Gunst,  1 
Abb.  N.  Cas.  (N.  Y.)  292. 

eD.  M.  V.  Live  Stock  Ins.  Co.  v. 
Henderson,  38  Iowa  446. 

7  Not  triable  on  motion  to  dissolve 


injunction.  Owen  County  Burley  To- 
bacco Society  v.  Brumback,  128  Ky. 
137,  107  S.  W.  710. 

8  Steamboat  Empire  v.  Alabama 
Coal  Min.  Co.,  29  Ala.  698. 

OWant  of  a  proper  indorsement  for 
security  on  the  writ  is  waived  if  no 
objection  is  made  at  the  fiigst  term. 
Gilbert  v.  Nantucket  Bank,  5  Mass. 
97. 

10  One  who  indorsed  a  writ  in  the 
corporate  name  "by"  himself  is  li- 
able for  costs  without  an  addition  that 
he  was  agent  of  the  corporation.  Mid- 
dlesex Turnpike  Corporation  v.  Tufts, 
8  Mass.  266. 

*  11  See  chapters  on  Attachment  and 
Garnishment;  Bankruptcy;  Receivers; 
Contempt;  Mandamus,  infra. 

12  Where  judgment  was  in  names  of 
individual  corporators  such  names 
were  stricken  out  and  the  cause  al- 
lowed to  proceed  in  corporate  names. 
Campbell  v.  Brunk.  25  111.  225. 

18  A  default  judgment  without  serv- 
ice on  it  cannot  be  corrected  nunc  pro 
tunc    by    striking    out    the    corporate 
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If  co-defendants  (receivers)  are  secondarily  liable  for  its  debt,  a 
general  judgment  against  it  and  them  may  be  amended  to  state  how 
and  when  they  shall  be  liable.**  Relief  from  a  judgment  or  default 
is  ordinarily  either  by  motion  to  open  it,  or  by  an  appeal  if  invalid, 
or  by  a  direct  action  for  relief.*^  Under  the  modem  practice  relief 
by  opening  the  judgment  and  also  by  amending  it  is  governed  very 
largely  by  statutes  enabling  such  relief  or  amendm-ent  to  be  admin- 
istered by  motion  in  the  same  court  for  a  limited  time  after  rendition 
and  entry  and  even  after  term.  In  a  general  way  such  statutes  cover 
the  same  grounds  which  would  have  sustained  a  bill  in  equity,  as  well 
as  those  which  the  law  courts  entertained  within  their  limited  powers 
at  common  law.**  In  various  states  there  are  statutes  entitling  de- 
faulted defendants  to  have  the  default  opened  as  of  right  within  a 
limited  time  on  motion  and  offer  of  a  defense.  These  statutes  apply 
only  to  such  judgments  as  are  within  their  terms,  and  which  were 
rendered  on  the  kind  of  service  described.*''^  Aside  from  them  a  de- 
fault will  usually  be  opened  on  motion  if  matter  of  excuse  is  shown^ 
similar  to  that  recognized  in  equity  as  a  ground  for  relief,**  or  if  the 
record  fails  to  show  a  valid  service.**    Where  there  was  no  bindini^ 


name  and  snbfltituting  it  in  a*  cor- 
rected form.  Brown  v.  Terre  Hante 
ft  I,  B.  Co.,  72  Mo.  567. 

1*  Judgment  against  the  corpora- 
tion and  its  receivers  jointly  was 
amended  to  read  against  them  to  be 
satisfied  out  of  assets  in  their  hands. 
Proctor  V.  Missonri,  K.  ft  T.  By.  Co., 
42  Mo.  App.  124. 

IS  Motion  is  the  correct  procedure  to 
vacate  a  judgment  by  default  for 
want  of  service,  but  action  is  neces- 
sary when  fraud  not  apparent  on  the 
face  of  the  record  is  the  ground. 
Simmons  v.  Defiance  Box  Co.,  148  N. 
C.  344,  62  8.  E.  436. 

A  petition  in  the  nature  of  a  bill  of 
review  will  lie  only  when  the  corpo- 
ration defendant  was  not  regularly 
summoned  in  personam  and  did  not  ap- 
pear (Bev.  St.  1899,  1777),  and  not 
to  review  the  truth  of  a  return  that 
it  was  so  served.  It  lies  on  con/itruc- 
tive  service  by  publication.  Fraternal 
Bankers  of  America  v.  Wire,  150  Mo. 
App.  89,  129  8.  W.  765. 

Under  the  statute  the  proper  course 


in  Justice's  court  wlMve  the  thirty 
days  is  not  given  to  defendant  having 
its  office  outside  the  state,  and  witere 
the  action  was  not  contianed  but  went 
to  judgment  ai  on  default,  was  either 
to  open  the  judgment  on  application 
or  vacate  it  by  a  direct  preeeeding  or 
appeal.  Michigan  Southern  ft  N.  I.  B. 
Co.  ▼.  Shannon,  13  Ind.  171. 

l^Seo  generally  Black  on  Judg- 
ments; Treeman  on  Judgments;  and 
consult  local  statutes. 

HThe  right  to  come  in  within  a 
year  and  make  defense  if  "not  per- 
sonally served''  applies  in  favor  of 
a  corporation  served  only  on  the 
county  auditor,  fuid  not  on  the  desig* 
nated  agents  or  officers.  Brooka  v. 
Orchard  Land  Co.,  21  Idaho  218^  121 
Ptac.  101. 

iSSCe  cases  infra. 

19  Default  win  be  set  aside  where 
return  of  service  on  managing  agent 
did  not  show  why  superior  officer  was 
not  served.  Ozark  Marble  Co.  v.  Still, 
24  Okla.  559,  IDS  Pae.  686. 
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service  the  court  is  without  discretion  to  deny  relief.*^  A  case  insuffi- 
cient as  a  matter  of  right  may  be  enough  to  obtain  relief  as  a  f avor.'^ 
The  court  of  its  own  motion  may  quash  a  default  where  it  appears 
on  the  record  that  it  was  impossible  to  have  had  jurisdiction."  Belief 
must  be  sought  in  season  and  will  be  lost  by  delay,  especially  where 
the  objection  to  the  summcHis  and  service  is  technical.*' 

While  neglect  or  delinquency  of  its  own  officers  affords  no  ground 
for  relief  or  for  opening  defaults,  being  imputable  to  the  corporation 
as  its  own  want  of  diligence,^  the  rule  does  not  bar  relief  against 
such  a  judgment  procured  by  the  plaintiff's  fraud  in  conjunction  with 
an  officer ;  ^  and  it  may  not  be  a  bar  to  relief  where  the  circumstances 
are  such  that  the  fault  is  not  imputable  to  the  corporation  but  to 
the  voluntary  act  of  the  agent  in  assuming  to  decide  on  the  propriety 


so  Where  the  person  served  was  not 
an  agent,  default  must  be  3et  aside. 
Elatte  V.  McEeand,  95  S.  C.  219,  78 
S.  E.  712. 

U  Vacation  of  default  taken  after 
seryiee  on  de  facto  officer  will  not  be 
granted  as  matter  of  right  or  after 
long  delay,  though  a  motion  addressed 
to  the  favor  of  the  court,  it  seems, 
might  present  a  different  aspect.  Still- 
man  V.  Associated  Lace  Makers'  Co., 
14  N.  Y.  Miac.  503,  35  N.  Y.  Supp. 
1071. 

On  application  of  a  receiver  ap- 
pointed pendente  lite  and  not  brought 
into  the  suit,  default  may  be  opened 
as  a  matter  of  favor.  Enauer  v.  Globe 
Mut.  Life  Infl.  Co.,  46  N.  Y.  Super. 
Ct.  370. 

MDillard  v.  Central  Virginia  Iron 
Co.,  82  Va.  734,  1  S.  E.  124. 

8S  By  delay  and  acquiescence  the  ob- 
jection that  the  agent  served  and  who 
appeared  was  not  authorized  may  be 
waived.  Cowden  v.  Wild  Goose  Hin- 
ittg  ft  Trading  Co.,  199  Fed.  561. 

Four  months'  delay  in  moving  to 
vacate  service  and  conducting  negoti- 
ations for  settlement  held  fatal  to  mo- 
tion based  wholly  on  incapacity  of 
person  served  and  with  no  showing  of 
merits.  Coast  Land  Co.  v.  Oregon  Col- 
onization Co.,  44  Ore.  483,  75  Pac.  884. 

Default   will   not  be   opened   after 


long  delay  merely  because  summons 
was  addressed  to  president  and  gen- 
eral agent  by  their  names  with  addi- 
tion of  the  corporation's  name,  they 
having  known  that  it  was  intended  as 
defendant  and  having  been  such  ofS- 
cers  as  described  and  been  well 
served.  Clark  v.  Porcelain  Mfg.  Co., 
8  S.  C.  22. 

M  Failure  of  the  agent  served  to 
notify  the  corporate  officers  no  de- 
fense was  made.  Cazort  &  McGehee 
Co.  V.  St.  Louis  &  S.  F.  B.  Co.,  100 
Ark.  395,  140  S.  W.  277. 

Forgetf ulness  of  an  ofScer  who  was 
served  and  a  stockholder  who  was  to 
procure  counsel.  Union  Hide  & 
Leather  Co.  v.  Woodley,  75  HI.  4S5. 

Belief  could  not  be  granted  where 
any  explanation  the  corporation  might 
offer  must  necessarily  show  negligence 
of  the  secretary  who  was  served  in 
lieu  of  the  president.  Billingham 
V.  Miller  &  Teasdale  Commission  Co., 
115  Mo.  App.  154,  89  S.  W.  856.  * 

Papers  became   mislaid  after  they 
were  transmitted  to  defendant.    Ap- 
pelbaum  v.  Star  Fire  Ins.  Co.,  115  N.» 
Y.  App.  Div.  117,  100  N.  Y.  Supp.  747. 

M  Fraud  of  the  officer  served  in 
faiUng  to  inform  the  corporation. 
Allen  V.  Dallas  &  W.  B.  Co.,  3  Woods 
318,  Fed.  Ca«.  No.  231. 

Fraud   by   plaintiif   by   which   the 
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of  heeding^  the  stimmoiis,^  or  to  an  agent's  mistake  in  sending  papers 
to  the  wrong  snperior,*^  or  to  a  public  ofiSeiars  omission  to  forward 
copies  after  being  served  ex  officio.^  It  will  not  foe  set  aside  because 
of  a  misnomer,  since  tendering  a  proposed  answer  would  neutralize 
the  effect  thereof.* 

The  motion  or  application  and  afiSdavit  should  show  with  certainty 
that  the  service  was  bad,  and  traverse  the  facts  in  the  record  showing 
that  it  was  good,^  and  make  further  showing  that  is  essential  to  the 
relief :  •*  but  it  may  be  helped  out  by  other  papers  in  the  case,**  and 


president  appeared  before  trial  day 
and  consented  to  judgment  a^inst  de- 
fendant. Babeoek  Hardware  Go.  ▼. 
Farmers'  ft  Drovers'  Bank,  54  Kan. 
273,  38  Pac.  266. 

M  Service  was  had  on  the  business 
agent  of  a  corporation.  Upon  the  ad- 
vice of  his  attorney  he  paid  no  atten- 
tion to  the  service.  No  notice  of  the 
service  came  to  the  corporation  until 
after  judgment  had  been  entered  by 
default.  Boberts  v.  Wilson,  3  Gal. 
App.  32,  84  Pac.  216. 

tTThe  mistake  of  the  served  agent 
in  pending  the  copy  to  the  wrong  ofS- 
cer  of  the  company  who  misplaced  it, 
whence  delay  in  answering,  is  ground 
for  relief  if  a  meritorious  defense  is 
proposed.  Houston  ft  T.  G.  B.  Go.  v. 
Burke,  55  Tex.  323,  40  Am.  Bep.  808. 

SSMay  be  opened  for  unavoidable 
casualty  or  misfortune  consisting  in 
want  of  notice  due  to  insurance  com- 
missioner's failure  to  forward  copy 
by  mail.  Ghicago  Life  Ins.  Go.  v. 
Bobertson,  147  Ky.  61,  143  S.  W.  740. 

St  Misnomer  long  known,  and  where 
the  answer  was  made  to  the  incorrect 
name.  Bate  Befrigerating  Go.  v.  Gil- 
lett,  31  Fed.  809. 

Failure  to  aver  a  change  of  name 
cannot  'be  objected  to  by  motion  to 
quash  an  execution  on  the  judgment 
rendered  for  the  corporation.  Water 
Lot  Co.  V.  Bank  of  Brunswick,  53  Ga. 
30. 

Will  not  be  set  aside  for  misnomer 
in  summons  and  return  to  which  no 
plea  in  abatement  was  made,  the  stat- 


ute (Gode  1906,  |  3867)  providing  that 
only  when  defendant  pleads  to  issue 
shall  it  be  opened.  Yamey  ft  Evans 
V.  Hutchinson  Lumber  ft  Manufactur- 
ing Co.,  64  W.  Va.  417,  63  S.  £.  20i, 

50  The  affidavit  of  illegality  like  a 
pleading  should  be  construed  against 
its  author;  hence,  it  not  denying  that 
the  person  served  was  an  oificer  and 
it  appearing  that  service  was  at  its 
place  of  business,  the  affidavit  was  in- 
sufficient as  against  a  good  return.  Mt. 
Airy  Hotel  Go.  v.  Bobert  Mitehell 
Furniture  Co.,  73  Ga.  94. 

An  objection  for  illegality  of  serv-, 
ice  because  the  president  was  not 
served  will  be  dismissed  where  after 
opportunity  to  amend  the  affidavit  so 
that  it  would  show  president's  amen- 
ability to  service,  it  was  not  amended. 
Southern  Exp.  Co.  r.  Skipper,  85  Ga. 
565, 11  S.  B.  871. 

A  showing  that  the  agent  designated 
for  service  by  a  foreign  corporation 
had  at  tim6  of  service  eeased  to  bo 
officer  or  stockholder,  as  he  was  orig- 
inally, and  was  sick,  and  that  the  cor- 
X>oration  had  no  knowledge  of  the 
suit,  held  sufficient  to  sustain  an  order 
opening  a  default.  Humphreys  v.  Ida- 
ho Gold  Mines  Development  Co.,  21 
Idaho  126,  40  L.  B.  A.  (K  S.)  817, 120 
Pac.  823. 

51  A  showing  must  be  made  under 
the  Idaho  practice,  if  default  is  opened 
because  service  was  not  personal. 
Brooks  V.  Orchard  Land  Co.,  21  Idaho 
212,  121  Pac.  101. 

S8  Disqualification  of  an  agent  to  be 
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the  showing  may  be  met  by  eounter-Affidavits.''  The  presumptions 
are  in  favor  of  the  servioe  as  returned.'^  A  motion  to  open  default 
(or  a  proceeding  equivalent  thereto)  based  only  on  defective  service 
will  not  be  allowed  if  there  is  no  showing  of  a  meritorious  defense,*^ 
but  a  judgment  based  upon  fraudulently  acquired  jurisdiction  may 
be  set  aside,  although  there  'be  no  showing  that  the  corporation  had  a 
good  defense  to  the  suit  or  that  the  decree  rendered  was  unjust.*^ 
When  the  service  was  bad  the  judgment  ought  to  be  opened  letting  the 
ease  stand  continued.'^  A  mere  suggestion  that  the  judgment  lacked 
jurisdiction  will  not  serve  the  office  of  a  motion  to  suspend  it  and  carry 
it  over  to  the  next  term.** 

Equitable  relief  will  not  be  granted  if  the  legal  methods  of  review 
are  open  and  available.**  No  relief  will  be  granted  in  equity  for 
technical  defects  such  as  the  failure  of  plaintiff  to  allege,  in  con- 
formity with  the  fact,  that  it  was  a  corporation.**    It  wttl  not  be  set 


lerved  in  suit  on  a  policy  payable  to 
him  in  e'ate  of  loss  aoeording  to  his 
intMrest,  i«  tni&ciently  «hown  oa  mo- 
tion to  open  default  by  affidavit  of  Us 
interest  and  by  an  intervention  in  the 
suit  by  him;  even  if  the  petition  al- 
leging it  and  asking  that  he  be  cited 
was  not  sufficient  to  show  it.  North 
British  k  Mercantile  Ins.  Oo,  v. 
Storms,  6  Tex.  av.  App.  659,  24  S.  W. 
1122. 

M  Counter-affidavits  may  be  read  on 
the  question  of  the  agency  of  the  per- 
son served.  Gilchrist  Transp.  Oo.  v. 
Northern  Grain  Go^  204  lU.  510,  68  N. 
£.  558. 

S4]t  will  be  presumed  that  the  per- 
son returned  served  as  president  was 
such,  especially  when  there  is  no  de- 
nial of  it.  Vadnais  v.  East  Butte  Ex- 
tension Co|^7  Min.  Co.,  42  Mont.  543, 
113  Pac-  747. 

S5  Affidavit  of  illegality  showing 
knowledge  of  the-  suit  and  not  show^ 
ing  meritorious  defense  ijs  bad  when 
based  only  on  defect  in  return  whioh 
was  dictated  by  defendants'  presi- 
dent. Mt.  Airy  Hotel  Co.  v.  Bobert 
Mitchell  Furniture  Co.,  73  Ga.  94. 

Proposed  answer  held  to  supply  as- 
signed defleiencles  of  complaint.  Storer 


V.  Graham,  43  Mont.  344,  116  Pac. 
1011. 

96  Fox  V.  Bobbii^s  (Tex.  Civ.  App.), 
62  8.  W.  815,  where  the  court  held, 
also,  that  a  college  corporation  will 
not  be  charged  with  laches  in  not  be- 
ginning a  suit  to  have  set  a^ide  a  de- 
cree in  foreclosure  against  it  during 
the  incumbency  of  the  secretary  and 
acting  president  who  have  fraudulent- 
ly accepted  service  of  process  in  an 
action,  since  such  officers  were,  during 
the  time,  the  parties  by  whom  the  ac- 
tion should  have  been  instituted. 

•7  Millard  v.  St.  Francis  Xavier  Fe- 
male Academy,  8  HI.  App.  341. 

S8  A  suggestion  that  jurisdiction  was 
lacking  with  nothing  about  absence  of 
defendant  from  hearing  will  not  sus- 
pend the  judgment  and  carry  it  over 
to  the  next  term,  as  a  motion  to  va- 
cate would  do.  Curf man  v.  Fidelity  k 
Deposit  Co.  of  Maryland,  167  Mo>  App. 
507,  152  8.  W.  126. 

M  Injunction  will  not  be  allowed 
against  a  void  justice's  judgment  if 
certicnrari  will  reverse  it.  Kanawha  k 
O.  By.  Co.  V.  Byan,  31  W.  Va.  364,  13 
Am.  St.  Bep.  865,  6  S.  E.  924. 

40  In  equity  if  it  appears  that  plain- 
tiff wa^  a  corporation,  no  relief  will 
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aside  beeanae  of  want  of  anthority  in  counsel  who  assumed  to  repre- 
sent tbe  corporatiom,  if  prejudice  to  the  other  party  will  result  and 
if  the  corporation  can  be  protected  by  recourse  on  the  counsel.*^  The 
complaint  or  bill  for  relief  should  allege  tbe.  jurisdictional  defects 
and  also  that  the  judgment  is  unjust^ 

§8124.  ConoliudTe&tM  and  effaot;  collateral  attack.  The  cafiea 
here  considered  are  merely  exemplary  of  the  general  law,  which  may  be 
applied  more  easily  with  the  aid  of  tbem  as  illustrations.  The  judg- 
ment either  for  or  against  a  oorporati(»i  constitutes  an  estoppel  of 
record  to  deny  the  corporate  exis^tence,^  and  identity.**  Thus,  in 
action  on  a  judgment  it  will  be  conclusive  evidence  of  plaintiff's  cor- 
porate existence  on  the  day  it  was  rendered.*^  A  judgment  against 
the  corporation  does  not  bind  the  members  as  parties  but  for  certain 
purposes  it  concludes  the^  as  to  some  of  the  facts  decided;  *®  ^nd  in 
all  ri^ts  which  they  work  out  or  liabilities  which  they  sustain  solely 
by  or  through  the  corporation,  they  are  bound,*''  but  it  has  neither 


be  granted  from  a  juc^ment  recovered 
by  it  in  a  name  importing  incorpora- 
tion, but  lacking  an  allegation  thereof. 
St.  Oecilia's  Aeademy  v.  Hardin,  78 
Ga.  39,  3  S.  E.  305. 

4llt  will  net  be  set  aside  to  ^e 
prejudiee  of  the  other  party,  unless  it 
is  necessary  by  reason  of  the  attor- 
ney's irresponsibilitj  or  similar  rea- 
son. Amerioan  Ins.  Co.  v.  Oakley,  9 
Paige  (N,  T.)  496,  38  Am.  Deo.  561. 

48  In  action  to  enjcnn  colle^^tion  of 
a  judgment  because  of  alleged  want 
of  service,  the  jurisdictional  defects 
must  be  alleged  which  vitiate  it  (e,  g., 
that  the  road  did  not  run  through  the 
county)  ai^d  also  that  the  judgment  is 
not  just.  Baltimore  &  Q.  B.  Co*  v. 
Brant,  132  Ind.  37,  31  N.  E.  464. 

48  I  355,   supra. 

44  The  judgment  is  coneln3ive  of 
identity  of  defendant  corporation  an,d 
the  one  which  pleaded  to  aad  defended 
the  action.  Mobile  &  M.  By.  Co.  v. 
Yeates,  67  Ala.  164. 

4»Tankton  Nat.  Bank  v.  Benson,  33 
8.  D.  399,  Ann.  Cas.  1916  B  1011,  146 
N.  W.  582. 

SSJud^noMnt    based    on    return    of 


service  made  on  J.  Q.  as  president  held 
binding  on  him  in  suit  to  enforce 
stockholder  'fi  liability,  the  evidenoe  in 
tkt  latter  suit  diovring  that  he  was 
in  fact  such  officer.  Wilson  v.  Cali- 
fornia Wine  Co.,  95  Mich.  117,  54  N. 
W.  643.  For  the  distinction  between 
the  bar  of  an  entire  cause  or  defense 
by  former  judgment  and  the  conclu- 
siveness of  the  former  judgment  on 
some  single  fact  or  facts  therein  de- 
cided, and  the  further  distinction 
between  the  conclusiveness  of  a  judg- 
ment on  a  fact  decided  and  the  effect 
of  the  judgment  as  prima  facie  evi- 
dence of  a  fact,  see  generally  Black 
on  Judgments;  Freeman  on  Judg- 
ments. 

47  Hale  v.  Hardon,  95  Fed.  747;  Mu- 
tual Fire  Ins.  Co,  v.  Phoenix  Furniture 
Co.,  108  Mich.  170,  34  L.  R.  A.  694,  62 
Am.  St.  Bep.  693,  66  N.  W.  1095. 

Judgment  against  corporation  for  a 
debt  is  conclusive  of  its  amount  and 
validity  on  a  creditors'  bill  against  a 
stockholder  to  reach  corporate  assets. 
Singer  v.  Hutchinson,  183  111.  606,  75 
Am.  St.  Bep.  133^  56  N.  E.  388. 

Conclusive    against    stockholder    of 
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conclusive  nor  prima  facie  effect  against  officers  or  directors  sued  later 
under  a  statute  imposing  liability  for  official  defaults  or  misconduct.^ 
A  defarult  judgment  is  equally  a  bar  with  one  rendered  on  a  contest 
by  the  corporation,^  and  includes  all  the  facts  confessed  by  the  de- 
fault.'*  A  foreclosure  decree  on  the  corporate  property  covered  by 
a  corporate  mortgage  to  secure  its  notes,  bonds  or  debts  is  conclusive 
of  the  facts  therein  expressly  or  impliedly  deterlhined  and  of  nothing 
not  so  determined.**  The  purchasers  are  protected  by  its  conclusive- 
ness upon  the  fact  of  corporate  power  ••  the  legal  execution  of  the 
mortgage,**  aud  the  taking  of  all  requisite  steps  to  its  validity.**  The 
state,  which  as  a  lienholder  junior  to  the  mortgage  was  inter^ted,  is 
not  bound  merely  because  the  attorney  general  appeared  in  the  fore- 
closure suit ;  and  when  not  bound  it  may  thereafter  assert  its  contract 
right  to  take  possession  of  the  property  for  the  protection  of  its  lien.** 
Applying  the  general  rule  that  there  must  be  an  identity  of  parties 
and  subject-matter  to  make  a  judgment  a  bar  in  another  action, 
and  the  rule  that  the  present  party  must  have  been  a  party  to  the 
judgment  pleaded  or  offered  as  an  estoppel,  the  corporation  and  its 
stockholders  are  not  bound  by  an  ex  parte  order  to  which  they  were 
strangers;**  the  right  to  register  increased  stock  is  not  barred  by 
judgment  on  other  stock  disposing  of  a  similar  demand ;  *''  a  stock- 
plaintiff  'a  right  to  be  paid  out  of  any-        M  A   eorporation   claiming  as  pnr- 


corporate  assets.  Damon  v.  Webber, 
111  Me.  473,  89  Atl.  734.  See  fall 
treatment  of  the  doctrine  that  a  jndg^ 
ment  against  the  corporation  con- 
cludes the  stockholders  in  proceedings 
to  enforce  their  3tock  or  statutory  lia- 
bility, chapter  Stock  and  Stockholders, 
infra. 

48  See  Chap.  42,  supra. 

49Becord  showing  process  duly 
served  shows  corporation  bound 
whether  or  not  it  was  in  court  at  time 
of  judgment.  Walker  v.  Shclbyville 
&  B.  Turnpike  Co.,  80  Ind.  452. 

60  Default  confesses  that  contract 
sued  on  was  that  of  defendant  corpo- 
ration though  signed  by  individuals. 
Bowe  V.  Table  Mountain  Water  Co., 
10  Cal.  441. 

«1  Simmons  v.  Taylor,  23  Fed.  849; 
and  see  1 1392,  supra. 

M  Hunter  v.  Burnsville  Turnpike  Co., 
56  Ind.  213. 


chaser  at  foreclosure  of  a  mortgage  by 
a  predecessor  can  rely  on  the  foreclos- 
ure decree  as  an  adjudication  that  the 
former  corporation  legally  executed 
the  mortgage.  Walker  v.  Shelby ville 
&  B.  Turnpike  Co.,  80  Ind.  452. 

•4  Hunter  v.  Burnsville  Turnpike 
Co.,  56  Ind.  213;  Denike  v.  New  York 
ft  B.  Lime  Cement  Co.,  80  N.  T.  599. 

56  Ex  parte  Dunn,  8  Bich.  (8.  C.) 
207. 

66  An  ex  parte  order  to  take  posses- 
3ion  of  corporate  property  in  which  the 
public  had  an  interest  does  not  con- 
clude rights  of  the  corporation  or 
stockholders  not  parties  thereto.  Moore 
V.  Schoppert,  22  W.  Va.  282. 

67  Judgment  on  a  demand  to  regis- 
ter certain  stock  to  a  transferee  is  not 
a  bar  in  action  to  compel  registration 
of  other  increased  stock  coming  to 
same  person  by  allotment  of  subscrip- 
tion   rights.     Bates   v.    United   Shoe 
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holder  claiming  title  in  a  different  right  is  not  1»rred  by  an  adjudica- 
tion of  title  in  a  corporate  action ;  ••  a  creditor's  suit  in  another  court 
does  not  bar  garnishment ;  ^  a  suit  to  impeach  a  receivership  for 
fraud  is  not  barred  by  denial  of  a  motion  against  other  parties  to 
vacate  it;  ^  and  henee  neither  the  corporation  nor  the  property  in  its 
possession  is  bound  by  a  judgment  against  its  former  receiver,  unless 
a  statute  makes  it  so  or  some  lien  was  impressed.^^ 

The  full  faith  and  credit  due  to  a  foreign  judgment  may  entitle  it 
to  some  binding  force,  though  it  was  rendered  after  the  corporation 
was  dissolved  in  the  domicile  and  when  acccMrdingly  there  was  no 
corporate  party  existing;  but  such  conclusiveness  extends  only  to  the 
assets  within  the  jurisdiction  had  in  the  suit  in  the  foreign  state.^ 

While  suing  to  judgment  against  the  corporation  may  work  an 
estoppel  to  regard  the  individuals  as  liable,^  no  such'  bar  results  where 
the  judgment  results  in  favor  of  the  corporation.** 

The  most  frequent  collateral  attack  on  corporation  judgments  is 
that  based  on  the  want  of  service  sufficient  to  give  the  jurisdiction 
requisite  to  taking  a  default  The  general  rule  is  that  any  judgment 
may  be  assailed  in  a  collateral  proceeding  for  want  of  jurisdiction 
over  the  imrty  asserted  to  have  been  bound  there?by,  or  because  the 
jurisdiction  was  obtained  by  fraud.^    In  a  direct  proceeding  vices 


Mach.  Co.,  216  Fed.  140,  aff'g  206 
Fed.  716. 

5t  Judgment  in  trespass  to  try  title 
18  not  eonelusive  against  an  agent 
and  stockholder  claiming  by  a  different 
title.  Bank  of  South  Carolina  v.  Bobo, 
11  Kich.  (S.  C.)  697. 

M  Smith  V.  Durbridge,  26  La.  Ann. 
531. 

60Qoodale  Phonograph  Co.  v.  Val- 
entine, 69  Wash.  263,  124  Pae.  691. 

SI  In  cases  to  which*  Act  of  March 
19,  1889,  does  not  apply,  a  judgment 
rendered  against  a  receiver  after  his 
discharge  does  not  bind  the  corpora^ 
tion  or  the  property  late  in  the  re- 
ceiver's custody.  Texas  ft  P.  By.  Co. 
V.  Watson  (Tex.  Civ.  App.),  24  8.  W. 
952. 

MA  foreign  judgment  against  a 
domestic  corporation  during  its  exist- 
ence continued  after  dissolution  under 
a  statute  of  the  foreign  state  will  be 
given   fuH  faith  and  credit  only  as 


operating  on  its  foreign  assets,  and  not 
as  operating  on  assets  in  the  domicile 
where  it  had  alrea^  become  extinct. 
Bodgers  v.  Adriatic  Fire  Ins.  Co.,  148 
N.  T.  34,  42  N.  E.  515,  aff'g  87  Hun 
384,  34  N.  Y.  Bupp.  323. 

63  Judgment  against  a  corporation 
as  fraudulent  transferee  is  a  suiBcient 
protection  to  its  members  from  being 
charged  as  partners  for  the  same 
cause,  they  having  incorporated  the 
firm  and  turned  over  its  assets  as  ap- 
pears by  the  record.  Holloway  ft  Me- 
Baney  Co.  v.  Brame,  83  Miss.  335,  86 
So.  1. 

64  Judgment  for  defendant  corpora- 
tion will  not  bar  suit  against  individ- 
uals who  assumed  to  represent  it. 
Frankfort  Bank  v.  Anderson,  8  A.  K. 
Marsh.  (Ky.)  1. 

66  Impeachable  for  firaud  consisting 
in  turning  over  the  copy  of  summons 
and  complaint  to  the  adverse  x>arty's 
attorney   for   attention,   the   adverse 
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and  defects  may  be  urged  that  would  not  be  open  to  collateral  inquiry ; 
but  the  rules  determining  which  are  direct  and  which  are  collateral 
are  not  precise  and  uniform  in  all  jurisdictions.^  An  invalid  fore> 
closure  decree  may  be  attacked  on  a  bill  to  redeem.^  It  has  already 
been  stated  that  the  return  or  proof  of  service  must  show  a  service 
confcHmiable  to  law  on  a  person  competent  under  the  law,  and  the 
record  must  contain,  enough  to  support  the  jurisdiction,^*  and  accord- 
ingly the  failure  to  show  these  things  when  the  judgment  depends  on 
jurisdiction  by  process  may  be  urged  collaterally.^  Mere  formal 
defects  in  the  return  are  concluded  by  the  judgment  and  will  not  sup- 
port a  collateral  attack*'®  An  immaterial  misnomer  is  not  a  ground 
for  collateral  attack,''*  nor  is  the  failure  to  substitute  ™  the  true  cor- 


psrty  being  one  of  tKe  trustees.  Whit- 
tlesey V.  Delaney,  73  N.  Y.  571.  See 
generally  Black  on  Judgments;  Free- 
man on  Judgments;  Van  Fleet  on  Col- 
lateral Attack.  There  may  also  be  re- 
lief  on  equitable  grounds  of  fraud. 
See  I  3123,  supra,  and  general  treat- 
ises. 

MSee  generally  Black  on  Judg- 
ments; Freeman  oA  Judgments;  Van 
Fleet  on  Collateral  Attack. 

A  decree  of  condemnation  eanaot  be 
impeaehed  collaterally,  in  so  far  as 
it  requires  fencing,  on  the  ground  that 
the  relief  goes  beyond  money  dam- 
ages. If  so  it  was  mere  error  to  be 
corrected  on  appropriate  direct  re- 
view. Union  Pao.  By.  Co.  y.  MeCaitj, 
8  Kan.  125. 

In  a  '^ direct"  aotson  to  enforce  a 
judgment  by  default  it  is  not  eonelu- 
s^e  that  one  found  to  have  been  an 
agent  of  defendant  and  served  as  sueh 
was  ageni.  In  a  collateral  proceed- 
ing it  would  be.  International  k  G. 
N.  R.  Co.  V.  Moore  (Tex.  Civ.  Ajip.), 
32  S.  W.  379. 

But  being  presumably  true  bm  found, 
the  proofs  must  by  legal  evidence 
show  clearly  that  a  receivership  was 
legal  which  is  supposed  to  have  ter* 
minated  his  former  agency  and  that 
he  was  not  an  agent  of  the  corpora- 
tion.   Id. 

67  Default  on  bm  unauthorised  ac- 


ceptance of  service.  Bridgeport  Sav. 
Bank  v.  Eldredge,  28  Conn.  556,  73 
Am.  Dec.  688. 

6i§§3012,  3118,  supra. 

»Void  if  '* agent"  served  was  not 
in  fact  an  agent.  People  v.  Tilden, 
121  N.  Y.  App.  Div.  352,  106  N.  Y. 
Supp.  247. 

Judgment  is  void  collaterally  if  re- 
turn shows  no  reason  why  superior  was 
not  served.  Ravia  Granite  Ballast  Co. 
v.  Wilson,  22  Okla.  689,  98  Pac.  949. 

Judgment  according  to  a  process 
jkresoribed  by  the  charter  must  have 
the  process  shown  in  the  record,  or 
will  be  void.  Miami  Exporting  Co.  v. 
Brown,  6  Ohio  535. 

70  Crawford  v.  Bank  of  Wilmington, 
61  N.  C.  136. 

71  Mere  misnomer  of  intended  cor- 
poration when  property  served  is  not 
a  fatal  vice  in  the  judgment  (munici- 
pal cdrporation).  Hoffield  v«  Board 
of  Education,  38  Kan.  644,  7  Pae.  216. 

Judgment  against  it  by  its  com- 
monly used  name  which  was  correct 
except  that  the  words^  "of  Kansas," 
were  omitted  is  not  collaterally  assail- 
able. King  V.  Wilson,  86  Kan.  227, 
Ann.  Cas.  1913  B  1246,  120  Pac.  342. 

78  Failure  to  show  substitution  of 
the  corporate  name  for  that  of  "John 
Doe"  by  which  name  it  was  served, 
does  not  impeach  a  Judgment  reciting 
Tegular^ervice.    Crouch  v.  H.  L.  Mil- 
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porate  name  for  a  fictitiouB  name  uader  whidk  it  was  served  and 
brought  into  the  caae, 

A  finding  of  jurisdiction  may  be  impeaobed  primarily  by  other 
portions  of  the  record  and,  files  in  the  case,  or  aeeondarily  by  parol 
eyidence  of  their  contents,*'^  thoo^  some  oases  hold  tbat  the  rec(»rd 
and  findings  of  jurisdiction  are  condusive,^^  and  one  case  holds  that 
the  judgment  is  conclusive  as  to  the  competency  of  the  person  served, 
where  the  corporation  was  estopped  to  deny  it ;  but  if  estopped  there  is 
no  reason  to  invoke  the  conclusiveness  of  the  judgment  on  that 
fact.''*  A  sound  distinction  has  been  made  that  a  finding  of  service 
may  be  conclusive  as  to  mere  defects,  but  hot  as  to  a  total  lack  of  legal 
service.''*  A  finding  of  jurisdiction  contrary  to  the  fact  shown  by 
the  process  and  return  in  the  record  will  not  save  the  judgment  from 
collateral  attack,''^  and  a  presumption  will  yield  to  the  contrary  fact 
appearing  in  the  record.*''  There  is  a  minority  doctrine  that  jurisdic- 
tional recitals  and  findings  will  prevail  over  the  record  of  the  sum- 
mons and  return  or  any  inferences  to  be  drawn  from  them ;  but  this 
need  only  be  mentioned  in  a  cautionary  way,  and  a  study  of  the 
general  law  of  collateral  attack  should  be  made  in  all  instances  before 


ler  &  Co.,  169  Cal.  341,  146  Pac.  880. 
7SA  recital  that  service  was  had 
can  be  eontradieted  by  the  files  in  the 
ease,  and  seoondaiily,  if  they  are 
lost,  by  parol  evidence.  Bminenee 
Land  &>  Mining  Go.  v.  Current  Biver 
Land  &  Cattle  Co.,  187  Mo.  420,  86 
8.  W.  145.  See  also  eases  cited  in 
notes  77,  78,  infra. 

74  Conclusive  that  person  served 
was  qualified.  Montgomery  v.  United 
States  Fidelity  &  Guaranty  Co.,  90  8. 
C.  283,  73  8.  E.  182,  71  S.  E.  1084. 

75  Is  oonclusive  83  to  capacity  of 
one  to  be  served  as  stockholder  where 
at  the  time  the  corporation  was 
estopped  to  deny  it.  Stratten  v. 
Lyons,  53  Vt.  130. 

76  While  a  finding  of  service  may  be 
binding  when  merely  defective,  it  does 
not  exclude  objection  that  there  was 
no  jurisdiction  because  no  legal  serv- 
ice. State  Ins.  Co.  v.  Waterhouse,  78 
Iowa  674,  43  N.  W.  611. 

77  Where  the  record  recites  due  and 
regular  service,  but  the  process  and 


return,  being  part  of  it,  rebut  it,  the 
judgment  is  collaterally  void.  Boyle 
V.  Oro  Plata  Mining  Sq  Milling  Co., 
14  Ariz.  484,  131  Pac.  155. 

Justice's  docket  reciting  service  is 
impeachable  by  return  showing  it  void. 
Horn  V.  Mississippi  Biver  &  B.  T.  B. 
Co.,  88  Mo.  App.  469. 

A  finding  of  publication  ''duly  ex- 
ecuted as  to  the  defendants"  do.es 
not  prevail  over  a  record  showing  that 
the  corporation  was  not  one  of  them. 
Styles  V.  Laurel  Fork  Oil  &  Coal  Co., 
45  W.  Va.  374,  32  8.  E.  227,  dis- 
tinguishing Shafer  v.  O'Brien,  31  W. 
Va.  601,  8  S.  E.  298^  where  the  record 
showed  nothing. 

78  It  is  presumed  collaterally  that 
authority  to  appear  for  a  corporate 
defendant  to  the  judgment  wa3  prop- 
erly proved  before  judgment  was 
entered;  but  no.  presumption  against 
the  fact  is  indulged  where  the  au- 
thority unsealed  appears  of  reeord. 
In  re  Cape  Sable  Co.,  3  Bland  (Md.) 
606. 
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venturing  mnch  assurance  thereon.''*  In  an  earlj  New  York  eafie 
it  was  held  that  the  service  and  return  gave  jurisdiction  regardless 
of  the  truth  of  the  return,  restricting  the  party  to  appeal  or  to  an 
action  for  false  return.^  A  clerk's  alBSdavit  that  ^'defendants"  was 
an  alteration  by  him  from  the  singular  term  '^ defendant,"  will  not 
avail  the  corporate  defendant  seeking  thereby  to  be  excluded  trom  the 
terms  of  the  decree.*^  A  recital  that  the  plaintiff  corporation  con- 
sented to  the  decree  is  conclusive  without  expressing  that  the  consent 
was  by  attorney." 

§  3125.  Appeal  and  review.  Nothing  more  than  a  few  of  the  im- 
portant applications  of  the  general  law  of  appellate  review  can  be 
treated  of  with  propriety  in  this  connection,  but  it  is  proper  to  do  so 
/  as  a  complement  of  other  principles  involved  in  this  chapter.  Spring- 
ing from  the  general  right  to  sue  or  defend  as  natural  persons  is  the 
right  of  the  corporation  to  take  or  its  subjection  to  the  adversary's 
right  to  take  an  appeal,  or  a  writ  of  error,  or  certiorari,  and  the  right 
is  not  denied  merely  because  the  corporation  is  incapable  of  taking 
one  of  the  procedural  steps  for  an  appeal.**  Where  the  special  charter 
essays  to  fix  the  right  of  appeal  none  can  be  taken  except  as  therein 
provided.** 

As  in  all  other  stages  of  litigation  the  corporation  and  its  members 
are  distinct,  and  they  cannot  appeal  for  it ;  but  if  it  fails  unduly  or 
refuses,  they  should  proceed  as  on  a  stockholders'  suit  either  by 
original  action  for  appropriate  relief  or  by  petition  to  intervene,  as 
the  nature  and  stage  of  the  case  will  admit.**    The  writ  of  error  is 


79  See  Black  on  Jadgments;  Pree- 
man  on  Judgments;  Van  Fleet  on  Col- 
lateral Attack. 

SO  A  justice's  jurisdiction  being 
founded  on  the  fact  of  service  as  re- 
turned and  not  on  the  truth  of  such 
return  cannot  be  impeached  collater- 
ally by  denying  the  return.  New  York 
&  E.  B.  Co.  V.  Purdy  A;  Adams,  18 
Barb.  (N.  Y.)  574.  If  false  the  reme- 
dy is  in  the  trial  court  or  by  appeal  or 
by  action  for  false  return.    Id. 

•1  Union  Trust  Co.  v.  Atchison,  T. 
&  8.  F.  R.  Co.,  8  N.  M.  159,  42  Pac.  89. 

«t  Union  Pac.  By.  Co.  v.  McCarty,  8 
Kan.  125. 

88  When  the  statute  allows  appeals 
to  all,  but  requires  recognizance  of 
bail  which  a  corporation  cannot  give, 


it  may  appeal  without.  Carpentier  v. 
Delaware  Ins.  Co.,  2  Binney  (Pa.) 
264. 

84  A  provision  in  a  special  charter 
for  an  arbitration  and  award  that 
''the  award  shall  remain  in  force  and 
judgment  be  rendered  thereon ' '  denies 
any  appeal  to  the  company  though 
another  provision  seems  to  have  con- 
templated an  appeal  by  either  party. 
Darge  v.  Horicon  Iron  Mfg.  Co.,  22 
Wis.  417. . 

86  Where  a  corporation  was  errone- 
ously substituted  for  its  president 
sued  as  an  individual,  it  can  appeal 
but  he  cannot  since  he  i3  not  a  party. 
Ziegler  v.  George  Schleicher  Co.,  56 
N.  Y.  Misc.  582,  107  N.  Y.  Supp.  85. 
8ee  also  Dunbar  v.  American  Casket 
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sometimes  differently  regarded  and  a  stockholder  aggrieved  by  the 
judgment,  though  not  a  party,  may  sue  it  out.^  And  in  circumstances 
like  the  case  last  cited,  it  would  seem  that  any  form  of  appeal  open 
to  persons  aggrieved  and  not  only  to  parties  aggrieved,  might  be  avail- 
able to  a  stockholder.  It  may  appeal  separately  from  co-defendant 
stockholders  in  a  receivership  suit,  where  the  statute  allows  separate 
appeals.*^  The  rule  against  appeals  by  defaulting  parties  applies  to 
a  corporation  which  has  put  in  a  pleading  which  is  a  nullity.^  If 
the  corporation  was  so  misnamed  that  it  was  not  brought  into  courts 
it  has  no  standing  to  sue  out  error,**  but  if  the  service  was  bad  because 
the  person  served  was  not  competent  the  corporation  may  appeal.** 
It  has  been  seen  that  dissolution  pendente  lite  abates  the  action, 
with  an  exception  of  those  corporations  which  by  statutes  have  an 
extended  existence  thereafter  for  the  purpose  of  winding  up,  and 
with  a  further  exception  of  those  where  by  statute  the  affairs  are 
devolved  on  ofScers  or  liquidators  to  close  up';  and  furthermore  that 
abatement  arrests  all  proceedings  until  a  proper  substitution  is  had, 
but  ordinarily  does  not  annul  a  judgment  already  made.*^  If  the 
dissolution  occurs  before  the  suit  is  begun  the  right,  if  one  survives, 
is  devolved  on  the  legal  successors  in  right  of  the  corporation.**  It 
accordingly  follows  that  a  dissolved  corporation  cannot  be  either 

Co.,  19  Ohio  Cir.  Ct.  585,  10  Ohio  Cir.  U  Appeal  will  be  dismissed  when 
Dec.  S84.  taken  by  corporation  which  was  in  de- 
Stockholders  cannot  take  an  appeal  fault  because  its  answer  in  chancery 
because  the  interest  is  not  theirs;  the  was  a  nullity  having  no  seal.  B. 
corporation  must  do  so.  Their  remedy  Frank  Williams  Co.  v.  United  States 
was  to  eaU  on  the  corporation  or  its  Baking  Co.,  86  Md.^475,  38  Atl.  990. 
officers  ^or  action.  Levert  v.  Shirley  tS  Defendant,  the  named  railroad 
Planting  Co.,  135  La.  929,  66  So.  301.  with  addition  of  the  word  ''Com- 
See  chapter  on  Stock  and  Stockhold-  pany, ' '  cannot  sue  out  a  writ  of  error 
ers,  subd.  Bemedies  of  Stockholders,  to  a  judgment  on  pleadings  against 
etc.,  infra.  the  Q.  O.  ft  K.  C.  "Bailroad."  If  the 
MIf  judgment  is  erroneous  because  misnomer  was  material  the  service  on 
the  corporate  defendant  was  extinct  defendant  did  not  bring  it  into  court, 
when  action  begun,  a  stockholder  sub-  Brassfield  v.  Quincy,  O.  &  K.  C.  B. 
ject  to  levy  on  it  may  sue  out  writ  of  Co.,  109  Mo.  App.  710,  83  S.  V7.  1032. 
error.  Bankin  v.  Sherwood,  33  He.  M  Appeal  lies  from  judgment  taken 
509.  against  corporation  on  service  on  one 
t7  On  a  receivership  suit  by  stock-  who  had  ceased  to  represent  it.  Gross- 
bolders  against  the  corporation  and  man  Bros,  ft  Bosenbaum  v.  Atlas 
other  stockholders,  the  •  corporation  Const.  Co.,  110  JT.  Y.  Supp.  164. 
may  under  the  Practice  Act  sue  out  01  See  ii  2954,  2955,  supra, 
the  writ  alone  from  decree  against  it.  MSee  chapter  on  Forfeiture,  Disso- 
8t.  Louis  ft  8.  Coal  ft  Mining  Co.  v.  lution  and  Winding  Up,  infra. 
Edwards,  103  Bl.  472. 
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appellant  or  appellee,  but  the  appeal  or  writ  of  error  must  be  in  the 
name  of  its  substituted  successor,  unless  by  virtue  of  such  a  statute 
as  mentioned  its  existence  is  extended  or  its  liquidator  has  authority 
to  use  its  name  when  he  is  substituted  for  it.®*  According^  to  the  more 
modern  and  more  logical  rule,  where  the  appeal  does  not  open  the 
case  a  dissolution  pending  it  will  not  work  an  abatement  of  the 
action.**  Consolidation  pending  the  appeal  does  not  prevent  plaintiff 
in  error  from  proceeding  against  the  original  corporation,  if  no  extinc- 
tion is  thereby  accomplished  and  no  consequent  abatement.** 

Under  statutes  dividing  jurisdiction' of  appeals  according  to  sub^ 
jects  involved,  a  dissolution  decree  involves  a  franchise  and  goes  to 
that  court  which  has  jurisdiction  of  such.** 

A  special  and  limited  appeal  will  not  exclude  other  modes  of  review, 
if  not  appearing  to  have  been  a  substitute  for  them.*^    Denial  of  a 


M  If  the  suit  hai  abatect  bj  dissolu- 
tion of  the  <iorporate  defendant,  a  writ 
of  error  cannot  be  sued  out  against 
it.  Venable  Bros.  v.  Southern  Granite 
Co.,  135  Ga.  908,  32  L.  R.  A.  (N.  S.) 
446,  69  8.  £.  822;  Life  Ass^n  of 
America  V.  Fassett,  102  HI.  315. 

A  biU  of  review  cannot  be  main- 
tained against  defendant  dissolved 
legislatively  after  the  judgment  was 
rendered.  Board  of  Councilmen  City 
of  Frankfort  v.  Dej^osit  Bank  of 
Frankfort,  120  Fed.  165,  aflP^d  124 
Fed.  is: 

But  under  the  statute,  where  it  i3 
continued  for  the  purpose  of  being 
sued  on  prior,  liabilities,  it  may  sue 
out  writ  of  error'  to  the  resultant 
judgment.  Singer  &  Talcott  Stone  Cd. 
V.  Hutchinson,  176  Til.  48,  51  N.  E. 
622,  rev  'g  72  HI  App.  366. 

Receivers  may  prosecute  writ  of  er- 
ror in  name  of  corporation  after  its 
dissolution,  it  being  a  Michigan  cor- 
poration continued  by  statute  for 
three  years  for  purpose  of  suing  or 
defending.  Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  HI.  561, 
73  N.  E.  430. 

Dissolution  receivers  may  take  an 
Appeal.  People  v.  Troy  Steel  &  Iron 
Co.,  82  Hun  (N.  t.)  303,  31  N.  Y. 
8upp.  337. 


In  Rankin  v.  Sherwood,  33  Me.  509, 
a  stockholder  was  allowed  to  sue  out 
error  on  a  judgment  in  an  action  be- 
gun against  a  dissolved  corporation,  he 
being  aggrieved  because  under  the 
statute  execution  might  have  issued 
against  him. 

MAn  appeal  merely  arrests  enforce- 
ment of  judgment  and  does  not  open 
the  action  to  abatement  by  dissolution 
pending  it.  Steinhauer  v.  Colmar,  11 
Colo.  App.  494,  56  Pac.  291.  But  it 
has  been  held  that  appeal  abates  by 
dissolution  and  the  suit  with  it.  Rider 
V.  ITelson  ft  Albemarle  Union  Factory, 
7  Leigh   (Va.)  154,  30  Am.  »ec.  495. 

96  Shackleford  v.  Mississippi  Cent. 
R.  Co.,  5^  Miss.  159.  See  also  {(  2954, 
2955,  supra,  chapter  on  Coiisolidation 
and  Merger,  infra. 

Wig  reviewable  by  the  supreme 
court.  St.  Louis  &  S.  Coal  Sb  Mining 
Co.  V.  Edwards,  103  111.  472. 

97  A  summary  proceeding  for  judi- 
cial hearing  of  an  order  to  revoke 
license  of  a  foreign  insurance  com- 
pany, on  petition  of  the  company  and 
providing  for  an  appeal  if  the  decree 
"is  adverse  to  the  petitioning  com- 
pany, '  •  does  not  exclude  power  to  send 
up  reserved  questions.  Employers' 
Liability  Assur.  Corporation  v.  Mer- 
rill, 155  Mass.  404,  29  N.  E.  529. 
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petition  for  removal  to  the  federal  courto  may  be  reviewed  hy  vrrit 
of  error  to  the  state  court,  although  it  mif;fat  have  been  i^emoved  by 
filing  the  reeord  and  invoking  the  power  of  the  federal  courts  to 
protect  the  juriBdietion.^ 

The  statutes  generally  r^uire  some  f6rm  of  seeuri^y,  at  least  to 
prosecute  the  appeal  and  for  costs,  or  for  a  supersedeas  and  stay,*^ 
but  a  recognizance  of  bail  was  dispensed  with  in  an  earfy  case  as 
something  that  a  corporation  was  ineapaUe  of  giving.^ 

The  appeal  papers  should  run  in  tiM  name  of  the  corporation,  ov  its 
regularly  substituted  successor.'  The  writ  may  run  in  the  name  of  the 
successor  of  the  nominal  defendant  in  error,  if  the  eourt  judicially 
knows  their  succession**  A  petition  or  application  for  review  should 
plainly  show  that  the  corporation  and  not  its  officer  seeks  the  review.* 

Corporate  officers  and  agents  are  oempetent  to  make  the  necessary 
affidavits,^  to  execute  append  bonds  and  undertakings,^  and  to  take  such 


MChe3apeake  k  O.  U.  Oo.  v.  Me^ 
Cabe,  213  tf.  S.  207,  53  L.  Xd.  766. 

M  The  statute  (Aet  of  1817)  requires 
bail  on  error  by  a  eorporatioa  only 
when  it  is  to  work  a  supersedeas,  thtu 
putting  H  on  the  same  basis  ss  a 
natural  person.  Savings  lastw  v.  Cknltk, 
7  Pa.  St,  291. 

Appeals  from  arbitrators  uader  the 
Arbitration  Aet  of  Jane  16,  1836,  are 
subject  to  the  Aet  of  1S17  and  the 
bail  must  be  absolute.  Morris  v.  Bel- 
aware  ft  B.  Canal,  4  Watts  k  S.  (Pa.) 
461.  So  on  appeal  from  referees  in  a 
charter  form  of  proceeding*  Scbayl- 
kin  Nav.  Co.  "T,  Thomas,  18  Serg.  ft 
B.  (Pa.)  431.  So  on  appeal  from  an 
alderman  though  as  to  him  natural 
persons  must  ^ve  special  bail.  Ger- 
mantown  ft  P.  Turnpike  Co.  v»  Kaglee, 
0  Serg.  ft  It.  (Pa.)  t2T.  The  act 
applies  to  all  corporations.  Washing- 
ton ft  P.  Tumplk«  Oo.  V.  CaBen,  8 
Serg.  ft  B.  (Pa.)  917. 

1  (Jarpentier  t.  Belawate  las.  Co.,  2 
Binn.   (Pa.)  264. 

SEfTeet  of  dissolution,  see  this  see- 
tion,  supra.  See  also  chapters  on  Be- 
ceivers;  Forfeiture,  IMssolutiott'  and 
Winding  Up,  inf^a. 

t  A  writ  of  error  from  a  judgment 
maaing  ia  the  name  of  the  Southern 


Pacific  B.  B.  Co.  may  be  taken  against 
the  Texas  and  Paeille  B.  (^.,  wtare 
the  public  statutes  enable  the  court 
to  know  that  it  ia  tke  fonner'a  sne- 
eesaor*  Stephenson  v»  Texaa  ft  P.  By. 
Oe.,  42  Tex.  168. 

4  A  petition  for  oertaovari  Meiting 
the  oorporation  as  aggrieved  by  the 
judgment  and  praying  for  the  writ  for 
its  rdieif,  but  also  reeiUng  that  the 
signer  is  president  of  the  eovporaiioa 
aad  also  asking  pro|>er  relief  for  him, 
ke  having  Tetified  it  by  eath^  is  a  suftl- 
eient  petltien  by  it.  Ex  parte  HeAia, 
54  Ala.  05. 

e  An  agent  thoai^  not  spociaJay  dep- 
utized may  make  affidavit  far  a  writ 
of  error.  Academy  of  Fine  Arts  v. 
Power,  14  Pa.  448. 

Aa  agent  not  being  named  in  tke 
statate  cannot  make  the  oath.  Wa^i- 
iagtoa  ft  P.  Turapika  Oo.  v.  Oullea,  8 
4ierg.  ft  B.  (Pa.)  617. 

•  Appeal  bond  signed  in  eorporate 
name,  by  its  president  and  aatssted 
by  its  seal  presumes  al!  neoessaty  au- 
tfaority.  Union  €k>ld  Min.  Ce#  ▼.  Bank, 
2  Oole.  226. 

Thto  general  manager  may  exeeote 
tuek  a  bond.  Sarmiento  v.  Davis  Boait 
ft  Oar  Co.,  105  Mieh.  300,  K  Am.  St. 
Bep.  446,  63  N.  W.  205. 
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steps  as  are  necessary  t<nr  a  party  to  do  in  taking  an  appeaL^  The  ioad 
will  be  regarded  as  that  of  the  corporate  party  though  signed  by  its 
agent.*  If  a  corporation  signs  the  bond  as  surety,  it  must  do  so 
in  a  way  to  be  a  good  execution  of  a  general  writing  of  that  kind.* 

Subject  to  the  statutory  exceptions  in  favor  of  appeals  from  other 
orders,  the  judgment  must  be  final ;  ^*  and  a  non  prosequitur  entered 
on  overruling  demunier  to  plea  to  the  juriadictiony^^  or  the  setting 
aside  of  a  good  service,^  is  finaL  The  effect  of  appeal  or  error  to 
suspend  or  supersede  the  judgment  is  now  almost  wholly  determined 
by  statutes,  which  generally  allow  a  suspension  if  the  requisite  se- 
curity is  given  though  some  judgments  are  by  their  nature  suiq>ended.^' 

An  appeal  from  an  order  refusing  to  dissolve  an  injunction  against 
the  holding  of  meetings,  or  the  voting  of  stock,  or  the  decision  of  its 
validity,  may  be  dismissed  on  its  motion  where  it  is  a  party  and  in- 
terested and  no  notice  of  appeal  was  served  on  it.^^  Prop«*  officers  of 
the  corporation  may  cause  the  appeal  to  be  dismissed,  although  others 
dissent.^*    Ordinarily  incapacity  of  the  corporation  should  be  urged 


7  The  offieer  or  agent  of  the  eorpo- 
ration  who  is  in  eharge  of  the  ease 
before  a  justice  may  enter  an  appeal; 
and  it  need  not  be  recited  in  the  record 
that  he  was  managing  the  case  to  sup- 
port the  appeal  so  taken.  Orumm  v. 
J.  P.  AUen  ft  Oo.,  11  Ga.  App.  208,  75 
S.  E.  108. 

iAn  appeal  bond  reciting  that  the 
corporation  shall  pay  is  its  obligation, 
although  signed  by  its  agent.  GolUns 
V.  Hammock,  59  Ala.  448. 

9  Bond  signed  with  corporate  name 
and  scroll  inclosing  letters  '*L.  8."  is 
corporate  b(md  but  a  surety  company 
was  not  bound  where  its  corporate 
seal  was  impressed,  but  the  signature 
was  not  by  an  officer  but  only  by  one 
describing  himself  as  "attorney  in 
fact."  Foley  ft  Williams  Mfg.  Go.  ▼. 
Ben  ft  HarreU,  4  Ga.  App.  447,  61  8. 
E.  860. 

10  Denial  of  leave  to  bring  forfei- 
ture proceeding  in  name  of  the  state 
is  not  appealable  by  it.  8tate  ▼.  Ore- 
gon Cent.  B.  Co.,  2  Ore.  255.  Under 
the  statute  a  judgment  on  plea  in 
abatement  for  matter  of  law  appar- 
ent on  the  record  (Pub.  8t.  e.  152,  (  10 


and  e.  153,  18)  is  not  appealable 
whether  the  objection  was  formal  or 
substantial.  Toung  v.  Providence  ft 
a  8.  8.  Ca,  150  Mass.  550,  23  N.  £. 
579. 

11  Appealable  by  plaintiff.  Hender- 
son V.  Maryland  Home  Fire  In3.  Ca, 
90  Md.  47,  44  Atl.  1020. 

19  Setting  aside  a  good  return  to 
summons  held  final.  FrankUn  Coal  Co. 
V.  Pennsylvania  Water  Co.,  25  Pa. 
Super.  Ct,  628. 

19  Motion  in  error  filed  in  receiver- 
ship proceeding  suspends  execution  of 
the  judgment  therein.  Catlin  v.  Bald- 
win, 47  Conn.  173.  Consult  the  local 
statutes. 

UWillard  v.  Fisher,  36  Wash.  229, 
78  Pac.  917. 

1(  An  executive  committee  of  the  di- 
rectors will  be  heard  to  ask  dismissal 
of  an  appeal,  they  representing  the 
desire  of  the  whole  directorate,  though 
without  a  formal  vote  and  the  presi- 
dent alone  opposing.  Toung  v. 
Schenck,  64  Wash.  90,  116  Pac.  588. 

It  need  not  be  that  such  directors 
are  de  jure  and  regularly  qualified. 
De  facto  ones  have  the  power.    Id. 
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below  and  not  by  motion  to  dismiss  the  appeal  by  it.^'  A  substitution 
of  parties  may  be  made  on  abatement  pending  the  appeal,  and  the 
practice  in  the  trial  courts  will  not  necessarily  apply .^"^  If  the  appeal 
abates  and  the  action  with  it  the  proper  practice  is  to  certify  the 
facts  as  found  to  the  trial  court  for  the  proper  entry  therein.^*  Power 
of  the  appellate  court  to  allow  amendments  may  admit  of  amending 
a  misnomer  which  the  lower  court  deemed  it  could  not  allow.** 

The  record  on  appeal,  case  or  return  of  the  transcript  must  be  made 
up  so  as  to  present  the  decision  or  ruling  which  it  is  desired  to  review, 
showing  by  the  bill  of  exceptions  or  its  equivalent  such  matters  as 
stricken  pleas  in  abatement,**  the  evidence  as  to  competency  of  the 
person  served,"  and  the  facts  as  to  doing  business  within  the  state.** 
Matters  of  evidence  or  procedure  not  a  part  of  the  record  proper  are 
sent  up  only  when  the  appellant  party  (or  the  appellee)  takes  proper 
stepe  to  have  them  included,  e.  g.,  evidence  as  to  corporate  existence.** 
The  dissolution  of  the  corporation  cannot  affect  the  judgment  when 
not  in  issue  by  the  pleadings,  and  therefore  the  preservation  of  evi- 
dence of  dissolution  in  the  bill  of  exceptions  will  avail  nothing.** 

Except  the  jurisdictional  and  other  essential  facts,**  and  even  in  aid 


19  Doubted  if  nonpayment  of  fran- 
chise tax  can  be  urged  by  motion  to 
dismlBs  appeal.  J.  T.  Stark  Grain  Co. 
V.  Harry  Bros.  Co.,  57  Tex.  Civ.  App. 
529,  122  S.  W.  947.  Bee  also  f  §  2949, 
3048,  supra. 

17  Where  abatement  occurs  pending 
appeal  a  party  should  be  substituted; 
and  it  need  not  be  done  within  the 
one  year  (L.  O.  L.  { 38)  which  ap- 
plies in  trial  courts.  Service  ft  Wright 
Lumber  Co.  v.  Sumpter  Valley  R.  Co., 
81  Ore.  32,  152  Pac.  262,  rehearing 
of  67  Ore.  63,  149  Pac.  531,  135  Pac. 
539. 

ItBider  v.  Nelson  &  Albemarle 
Union  Factory,  7  Leigh  (Va.)  154,  30 
Am.  Dec.  495. 

IVBullard  y.  Nantucket  Bank,  5 
Mass.  99. 

SO  To  review  the  striking  out  of  a 
pleading,  as  a  plea  in  abatement,  it 
must  be  jsaved  in  the  record  by  a  bill 
of  excej^tions.  Smith  v.  State,  140 
Ind.  343,  89  N.  E.  1060. 

tl  To  review  a  ruling  that  the  presi- 
dent of  defendant,  a  foreign  corpora- 


tion, was  properly  served,  the  evidence 
must  be  preserved  by  bill  of  excep- 
tions. Caldwell  Furnace  Foundry  Co. 
V.  Peck- Williamson  Heating  ft  Venti- 
lating Co.,  27  Ohio  Cir.  Ct.  665. 

MThe  question  of  fact  whether  a 
foreign  corporation  was  doing  busi- 
ness within  the  state,  and  therefore 
was  subject  to  its  Jurisdiction,  is  con- 
clusive on  appeal  unless  the  evidence 
is  brought  up  in  a  bill  of  exceptions. 
Tt  cannot  be  reviewed  on  affidavits  ac- 
companying the  transcript  of  the  judg- 
ment roll.  Farrell  v.  Oregon  Oold-Min. 
Co.,  31  Ore.  463,  49  Pac.  876,  rehearing 
denied  50  Pac.  186. 
*  M  On  a  certiorari  to  a  justice  where 
the  affidavit  did  not  specify  want  of 
proof  of  corporate  existence,  the  re- 
turn need  not  include  evidence  there- 
on. Lake  Superior  Bldg.  Co.  v.  Thomp- 
son, 32  Mich.  293. 

MAgnew  V.  Bank  of  Gettysburg,  2 
Harr.  A  G.  (Md.)  478. 

85  Transcript  on  appeal  from  justice 
must  show  a  return  of  service  accord- 
ing to  statute.    The  recital  of  the  jus- 
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of  them,'^  the  tJungs  not  shown  will  be  presamed  in  fovor  of  the 
judgment.*^  In  federal  courts  if  the  jurisdiction  does  not  appear  on 
the  record  reversal  follows.*^ 

Findings  of  fact  as  to  eosaipetmicy  of  the  person  served,**  or  the 
faets  to  fix  venue  are  conclusive  on  appeaL**  A  matter  of  judicial 
knowledge  rq>oeed  exclusively  in  the  trial  court  as  to  the  corporate 
existence  of  the  party  ascertained  from  local  records  cannot  be  re- 
viewed on  appeaL*^  The  authority  of  the  agent  and  the  responsibility 
of  the  c(Mrporation  are  questiona  of  fact,  and  will  not  be  reached  by  a 
review  for  errors  of  law  only.**  Reserved  or  certified  questions  aris- 
ing on  a  special  plea  will  reach  the  propriety  of  allowing  such  plea 
to  be  filed.** 


tice  eaxmot  supply  proof  of  his  juria- 
diction.  Powell  v.  St.  Louis,  I.  M.  & 
8.  By.  Co.,  —  Mo.  App.  — ,  178  8.  W. 
212. 

16  Presumed  to  support  judgmsut 
that  speeial  appearauee  foUowed  gen- 
eral, the  contrary  not  appearing.  Has- 
sell  Sd  Go.  ▼.  Daniels'  Boanoke  Biver 
Line  Steamboat  Oo^  168  N.  C.  296, 
84  S.  B.  363. 

Venue  is  presiuned  right  to  support 
the  judgment.  Zindorf  ▼.  Western 
American  Oo.,  26  Wash.  695,  67  Pae. 
335. 

Vt  If  nothing  appears  in  a  transcript 
originating  with  a  justice  to  show  in 
what  state  the  corporation  was  formed, 
and  it  appears  that  it  had  a  general 
office  in  Topeka,  it  is  presumably  a 
domestic  corporation.  H.  Parker 
Grain  Co.  v.  Chicago,  B.  L  &  P.  By. 
Ca,  70  Kan.  168,  78  Pac.  406. 

U  Brock  ▼.  Northwestern  Fuel  Co., 
130  U.  S.  341,  32  L.  Ed.  905, 

M  Whether  the  person  tierved  as 
president  was  flo  in  fact  is  for  the  trial 
court,  whose  decision  will  net  be  re- 
versed on  appeal.  J.  L.  Mott  Lron 
Workji  V.  West  Coast  Plumbing  Supply 
Co.,  113  Cal.  341,  45  Pac.  683. 

50  Finding  of  fact  of  residence  to 
fix  venue  is  conclusive.  Watson  y. 
North  Carolina  B.  Co.,  152  N.  C.  215, 
67  S.  E.  502. 

51  Whether    there    was    a    certain 


drainage  corporation  or  *  not  is  ex- 
pressly made  by  statute  a  question  for 
the  judicial  knowledge  of  the  trial 
eourt  and  its  decision  wiU  be  presumed 
right  on  appeaL  Herod  v.  Bodman, 
16  Ind.  241. 

Under  su<^  a  statute,  the  judge  must 
determine  from  the  county  records  if 
the  corporation  has  been  legally  or- 
ganized, and  there  being  no  provision 
for  bringing  the  records  to  the  supreme 
court,  the  judge's  action  will  be  pre- 
sumed correct.  Delawter  v.  Sand 
Creek  Ditching  Co.,  26  Ind.  407. 

A  9tatute  requiring  courts  of  the 
county  in  which  articles  of  association 
are  recorded  to  take  judicial  notice  of 
the  existence  of  such  corporations  (1 
G.  &  H.  303)  does  not  require  supreme 
court  to  take  judicial  notice  of  such 
fact.  Cicero  Hygiene  Draining  Co.  v. 
Craighead,  28  Ind.  274. 

SS  Since  a  corporation  is  liable  for 
trespass  by  its  agent,  if  in  fact  such 
agent  committed  it  under  superior  di- 
rection, a  certiorari  to  a  justice 's  judg- 
ment will  not  reach  the  question,  b«ing 
one  of  fact  whether  the  corporation 
was  liable.  Chicago  ft  B.  I.  B.  Go.  v. 
Fell,  22  ni.  333. 

SS  Writ  of  error  to  a  judgment  on  a 
reserved  question  reaches  the  propri- 
ety of  allowing  a  special  plea  of  nul 
tiel  in  bar  to  be  filed,  on  which  plea 
the  reserved  question  arose,  the  plea 
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la  order  to  obtain  a  review  of  a  firen  question,  except  a  fondamental 
and  incurable  defect  in  ttie  proceedings,  proper  and  specific  objections 
must  be  made  below  and  saved  for  the  reviewing  court  thereby,  for 
example,  jurisdictional  objections,**  insufficient  time  for  answer,** 
sufficiency  of  pleadings  of  the  corporate  existence,**  the  question  of 
existence  and  acceptance  of  charter,*^  a  misnomer,**  capacity  of  a 
corporation  to  claim  a  certain  right,**  and  admissibility  of  a  certified 
copy  of  the  records.** 

The  rule  against  reversal  for  error  which  is  harmless  to  appellant 


being  demurrable  and  therefore  not 
aUowable.  Northumberland  County 
Bank  v.  Bjrer,  eo  Pa.  St.  43«. 

MBefeetiTe  eerriee  is  waived  if  set 
arged  below  by  defendant  whieh  ap- 
peared. fiheMntdoah  Valley  B.  Cb.  ▼. 
Griffith,  76  Va.  013. 

Juriedietienal  errevs  sneb  aa  defee- 
tive  service  need  not  be  saved  for  re- 
view  by  motion  for  new  trial.  Pond 
V.  National  Kortgage  ft  Debenture  €a, 
<  Kaa.  App.  718,  60  Pae.  973. 

The  everrnling  of  a  motion  to  ^oadi 
the  return  for  want  of  any  shewing 
that  tiiere  was  a  proper  aervioe  of  the 
■UBuueas  may  be  saved  by  exception, 
notwithstaading  aabaequent  aaawer. 
8t.  Louis  4b  8.  F.  B.  Co.  v.  Beed,  — 
Okla.  — ,  158  Pae.  899. 

Plaintiff  in  error  need  net  have 
moved  for  relief  belsw  where  the 
terviee  was  ineffieiaat  to  give  any 
jurisdiction.  (It  does  not  appear 
whether  this  was  a  defanlt  case  or 
whether  the  objection  was  properly 
saved.)  Btepheaeon  Ins.  Ce.  v.  Dmin, 
45  111.211. 

MOb  appeal  action  wiU  not  be  dis- 
missed for  faalnre  to  afiaw  proper  time 
after  service,  or  eentiniied  as  might 
have  been  done  below,  where  the  on^ 
objection  below  waa  by  motioa  to  dis- 
■liss.  Miciiigaa  Southern  4b  N.  I.  B. 
Co.  V.  Shannon,  13  Ind.  17L 

M  Sufficiency  of  replication  to  plea 
of  wad  tiel  caaaot  be  raised  en  appeal 
after  aUowing  plaintiff  to  put  in  proof 
it.     Bene  v.  Bono  4b  Jnohem 


IMteh  Co.,  51  Colo.  588,  119  Pac.  473. 

37  Acceptance  of  charter  will  not  be 
first  questioned  on  appeal  after  incor- 
poration was  alleged  and^net  denied. 
Beilly  v.  Union  Protestant  Infirmary, 
87  Md.  664,  40  Atl.  894. 

88  Suing  by  wrong  name  cannot  be 
first  challenged  on  appeal.  Bichwine 
V.  Presbyterian  Church  of  Noblesvflle, 
135  ind.  80,  36  N.  £.  737.  Suing  tiie 
B.  4b  O.  B.  Co.,  as  the  B.  A  W.  B.  Co., 
is  not  objectionable  on  appeal  by  the 
corporation  which  appeared  and 
pleaded  to  the  erroneous  name  with- 
out objection.  Keeeh  v.  Baltimore  4b 
W.  B.  Co^  17  Md.  82. 

Objection  first  made  on  appeal  that 
defendant  and  appeDant  is  misnamed 
is  frivolous.  Louisville,  N.  4b  G.  8.  B. 
Co.  V.  Beidmond,  11  Lea  (Tean.)  205. 

38  Whether  a  corporation  can  under 
the  statute  claim  a  mechanics'  lien 
win  net  be  considered  where,  the  Hen 
claim  is  abandoned  and  suit  prose- 
cuted for  a  money  judgment.  Pacific 
Iron  4b  Steel  Works  v.  Ooerig,  55 
Wash.  149,  104  Pac.  151. 

40  Under  a  general  objection  it  can- 
not be  urged  on  appeal  that  a  copy 
of  a  resolution  should  have  been  ex- 
cluded beeause  the  certificate  of  the 
secretary '  aiq>eaded  thereto  did  not 
date  that  he  was  the  keeper  df  the 
reoords  and  oAeial  papers  of  the  cor- 
poration as  required  by  Bev.  St.  c.  51, 
i  16  (J.  4b  A.  Ann.  St.  1 5533).  Caat- 
weU  V.  Welch,  187  lU.  275,  58  N.  B. 
414. 
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or  has  been  eured  is  illustrated  in  many  ways:  A  wrong  veiiiie,^  over- 
ruling a  plea  nul  tiel  where  plaintiff  had  to  prove  existence  as  part  of 
his  case,^  or  the  matter  was  presented  under  another  plea  or  the 
proofs  show  that  it  would  have  been  insupportable,**  defective  allega- 
tions of  an  admitted  authority,**  error  in  receiving  evidence  of  an 
admitted  existence,**  or  one  otherwise  proved,**  or  not  put  in  issue,*'' 
suing  stockholders  jointly  where  the  decree  held  them  secondarily 
liable,**  giving  verdict  for  its  agent  sued  with  it  as  a. tort  feasor,** 
refusing  to  enter  judgment  against  one  of  several  co-defendant  cor- 
porations, all  being  one  and  the  same,**  have  all  been  held  harmless 
under  the  circumstances  shown  in  the  footnotes. 


« Blackford  v.  Lehigh  Valley  B. 
Co.,  53  N.  J.  L.  56,  20  Atl.  735. 

Choosing  the  wrong  venue  for  aetion 
of  trespass  to  lands  v  cured  by  trial 
without  objection.  The  case  also  ques- 
tions whether  the  statute  did  not  make 
defendant  suable  at  its  place  of  busi- 
ness though  the  trespass  was  in  an- 
other county.  Edwards  v.  Union  Bank, 
1  Fla*  136. 

42  Harmless  where  the  issue  of  cor- 
porate organization  and  existence  is 
essential  to  the  cause  of  action  and 
mu3t  be  proved  by  the  corporation. 
Shick  V.  Citisens'  Enterprise  Co.,  15 
Ind.  App.  329,  57  Am.  St.  Bep.  230, 
44  N.  E.  48. 

48  Where  a  plea  nul  tiel  was  errone- 
ously quashed  but  other  pleas,  at- 
tempting to  plead  a  forfeiture  for  non- 
compliance with  statute,  showed  that 
the  corporation  was  still  in  existence, 
the  error  was  harmless.  Henssler  v. 
A.  O.  Wiese  Drug  Co.,  133  111.  App. 
539. 

44  Insufficiently  particularized  alle- 
gations 83  to  the  agent  who  made  a 
contract  and  its  terms,  held  harmless 
because  of  admissions  made.  Georgia, 
¥,  &  A.  B.  Co.  V.  Parsons,  12  Ga.  App. 
180,  76  S.  E.  1063. 

45  Admission  of  proof  of  corporate 
existence  is  harmless  where  appear- 
ance has  admitted  that  fact.  A. 
Gauthier  Decorating  Co.  v/  Ham,  3 
Colo.  App.  559,  34  Pac.  484. 


46  Admission  of  a  variant  charter  is 
harmless  where  corporate  existence 
was  fully  proved  by  recognition  in 
contract  with  corporation.  Spreyne  v. 
Garfield  Lodge  No.  1  of  United  Sla- 
vonian Benev.  Society,  117  111.  App. 
253. 

47  Improper  evidence  of  incorpora- 
tion is  harmless  where  that  was  not 
properly  put  in  issue.  Park  Bank  v. 
Tilton,  15  Abb.  Pr.  (N.  Y.)  384. 

Admission  of  evidence  on  question 
of  corporate  existence  is  harmless 
where  general  denial  makes  ao  issue 
on  that  fact.  Willoburn  Banch  Co.  v. 
Tegen,  49  Mont.  101,  140  Pac.  231. 

Where  no  i«sue  was  made  on  the 
question  of  corporate  exitftenee,  ad- 
mission of  secondary  evidence  was  im- 
material, Kingston  Carriage  Co.  v. 
Hutton,  26  N.  Y.  Civ,  Pr.  68,  34  N.  Y. 
Supp.  1101. 

46  Overruling  the  demurrer  of  mem- 
bers sued  with  the  corporation  as 
jointly  liable  under  the  statutes  for 
its  debts  is  harmless,  if  erroneoujB, 
where  judgment  was  against  it  pri- 
marily and  them  secondarily.  Marion 
Tp.  Union  Draining  Co.  v.  Norris,  37 
Ind.  424. 

40  Moore  v.  Fitchburg  B.  Corpora- 
tion, 4  Gray  (Mass.)  465,  64  Am.  Dec. 
83. 

MIf  several  corporations  are  sued 
as  substantially  one  and  it  is  expressly 
so  alleged,  a  refusal  to  enter  judgment 
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• 
AlBSmiaiioe  as  to  one  corporation  and  reversal  as  to  a  corporate 
co-party  may  be  made  on  a  judgment  a^nst  both/^  Bemand  should 
be  made  where  amendment  might  supply  allegations  of  the  juris- 
diction,**  or  more  perfect  service  be  made.**  Reversal  will  be  with 
directions  to  plead,  if  a  defective  service  be  made  good  by  the  gen- 
erJBil  appearance  which  is  involved  in  suing  out  the  writ  of  error.*^^ 
Keinstatement  will  be  directed  on  reversing  an  order  whidi  set  aside 
a  valid  service.**  Reversal  affects  the  corporation  only  when  it  is 
an  appellant  or  when  the  judgment  is  joint  and  inseparable.** 

IX.  ARBITRATIONS 

§8126.  In  generaL  it  is  well  settled  that  the  corporation  may 
agree  to  submit  matters  in  dispute  to  arbitration.*'^  Such  an  agree- 
ment may  be  entered  into  by  counsel  in  court,  and  it  is  not  impaired 
by  the  fact  that  no  resolution  authorizing  it  was  shown.**    The  agree- 


against  one  is  not  hamif ul  to  plaintiff 
who  recovers  judgment  against  the 
others.  White  v.  Pecos  Land  &  V^ater 
Co.,  18  Tex.  Civ.  App.  634,  45  S.  W. 
207. 

ftl  Where  one  corporation  defend- 
ant's motion  to  dismiss  was  erroneous- 
ly overruled  and  the  demurrer  of  the 
other  was  overruled,  whiefa  would  have 
been  proper  had  the  former  been  dis- 
missed, judgment  against  both  may  be 
reversed  as  to  the  former  and  affirmed 
as  to  the  latter.  Johnson  v.  Benning- 
ton 4b  N.  A.  St.  B.  Co.,  87  Vt.  519,  90 
Atl.  507. 

MA  cause  will  be  sent  back  for 
amendment  to  aver  jurisdictional 
facts,  and  if  it  be  not  done  to  be  dis- 
missed, rather  than  to  reverse  with 
final  judgment  where  such  facts  are 
lacking.  Lexington  Mfg.  Co.  v.  Dorr, 
2  Litt.  (Ky.)  256. 

U  Where  there  was  such  service  as 
might  be  made  good  by  amending  re- 
turn, the  case  will  be  remanded. 
O'Hara  v.  Independence  Lumber  & 
Implement  Co.,  42  La.  Ann.  226,  7  So. 
533.  Where  the  service  is  utterly 
wanting  remand  to  perfect  it  will  not 


be  made.    Municipality  No.  1  v.  Christ 
Church,  3  La.  Ann.  453. 

»4Drew  Lumber  Co.  v.  Walter,  45 
Fla.  252,  34  So.  244. 

ftft  Pond  V.  National  Mortgage  &  De- 
**benture  Co.,  6  Kan.  App.  718,  50  Pac. 
973. 

MBeversal  as  to  one  codefendant 
held  not  a  reversal  as  to  the  corporate 
defendant  sued  as  joint  tort  feasors, 
the  latter  not  having  joined  in  the 
writ  of  error.  Union  Trust  Co.  v. 
Atchison,  T.  &  8.  F.  B.  Co.,  8  N.  M. 
159,  42  Pac.  89;  Madden  v.  New 
Mexico  &  S.  P.  B.  Co.  (N.  M.),  34 
Pac.  50. 

S7  {  816,  supra.  And  see  Alexandria 
Canal  Co.  v.  Swann,  5  How.  (U.  S.) 
83,  12  L.  Ed.  60;  Boston  &  L.  B.  Cor- 
poration V.  Nashua  &  L.  B.  Corpora- 
tion, 139  Mass.  463,  31  N.  E.  751;  Mor- 
viUe  V.  American  Tract  Society,  123 
Mass.  129,  25  Am.  Bep.  40;  Beming- 
ton  Paper  Co.  v.  London  Assur.  Cor- 
poration, 12  N.  Y.  App.  Div.  218, 
43  N.  Y.  Supp.  431;  Brady  v.  City  of 
Brooklyn,  1  Barb.  (N.  Y.)  584;  Day 
v.  Essex  County  Bank,  13  Vt.  97. 
.  fti  Alexandria  Canal  Co.  v.  Swann,  5 
How.  (U.  S.)  83,  12  L.  Ed.  60. 
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ment  will  be  comtraed  m  one  fer  that  form  of  arbitrslioii  wbioli  is 
liad  under  the  laws  of  the  f oram ;  and  aecordingly  a  Virgiiiia  eorpora- 
tion  suing  in  the  District  of  C!olumbia  agreed  to  such  an  arbitration 
as  that  provided  by  the  statutes  of  Maryland  extended  by  act  «f  con- 
gress over  the  district.**  The  award  ineludes  only  those  matters 
which  were  submitted,  and  does  not  affeet  the  agreement  of  aubmiflaion 
as  to  what  should  follow  the  award  by  way  of  eomplianf>r  with  it.^ 

5S  Although  a  statutory  arbitratioa  erned  bj  Maryland  lAvm  tho  ref  erenee 

given  by  the  laws  of  Maryland  could  proceeded     aecordingly.      Alexandria 

not  apply  in  a  forum  governed  by  the  Canal  Go.  v.  Bwann,  5  How.  (U.  S.) 

practice  of  Virginia,  yet  the  corpora-  S3,  12  L.  Ed.  60. 

tion  having  power  to  be  sued  could  60  Alexandria  Canal  Co.  y.  Swann, 

also  submit;  aad  when  it  did  so  after  5  How;  (¥.  &)  83,  IB  L»  tkU  60. 
transfer  of  the  ease  to  the  forum  goT- 


s 
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CHAPTER  48 

Attachment,  Garnishment,  Execution,  CftSDrroRs'  BiU£  and 

Supplementary  PROOttBDiKeB 

I.  ATTAOHHINT,  0ARNI8HHXNT  AND  ESXCOTKfS 

A.  By  and  Against  CorporationB  Ctoneralljr 

§3127.  B7  corporations. 

i  3128.  Against  domestic  corporations. 

8  3129.  Against  foreign  corporations — ^Attachment  in  general. 

f  3130.  —  Attachment  proceedings  in  federal  courts. 

I  3131.  —  Garnishment. 

§  3132.  Against  corporations  chartered  in  more  than  one  state. 

*  B.  Property  and  Interests  Subject  *in  General 

I  3133.  Property  subject  in  general. 

I  3134.  Franchises. 

I  3135.  Property  or  money  in  hands  of  of&eet  or  a^ent. 

f  3136.  Deposits  with  state  officials. 

i  3137.  Property  of  foreign  corporation. 

I  3138.  Exemption  laws. 

0.  Stock  and  Stockholders  and  Corporate  Bonda 

3139.  Shares  of  stock — ^At  common  law. 

3140.  — Under  statutes. 

3141.  — Situs  of  stock;  domicile  of  corporation. 

3142.  — Effect  of  sale  or  transfer  as  security. 

3143.  —Right  to  dividends. 

3144.  — Mode  of  levy. 

3145.  Enforcement  of  statutory  or  siibseriptiMi  liability  of  iftoekholder^Ia  gea- 
eraL 

3140.  — As  a  statutory  remedy  generally. 

3147.  — Proceedings  on  motion* 

3148.  — Notice  and  proceedings  thereon. 

3149.  — Return  to  execution  against  corporation. 

3150.  — Showing  exhaustion  of  corporate  property. 

3151.  — Limit  and  extent  of  liability  and  lien. 

3152.  — Necessity  of  assessment  or  call. 
315.3.  — Time  of  fixing  of  stockholder's  liability. 

3154.  — Stock  issued  as  full  paid. 

3155.  —  Set-off  of  claim  against  corporation. 
3150.  — Effect  of  death  of  stockholder. 
3157.  Corporate  bonds. 
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D.  Particular  Glasses  of  Ck)rporatioii8 

1 3158.  Banks — In  general. 

§  3159.  —  Deposits  generally. 

§  3160.  — Deposits  by  agents,  officers  or  trtistees. 

f  3161.  —  Certificates  of  deposit. 

§  3162.  —  Paper  deposited  for  collection. 

I  3163.  —  Specific  property  on  deposit. 

§  3164.  National  banks — ^Attachment. 

f  3165.  —  Execution. 

1 3166.  — Garnishment. 

§  3167.  Insurance  companies — On  life  policy. 

f  3168.  —  On  fire  policy  generally. 

§  3169.  —  On  fire  policy  containing  option  to  rebuOd. 

§  3170.  — On  employer's  liability  policy. 

§  3171.  Public  service  corporations  generally. 

§  3172.  Bailroad  companies — ^Property  generally. 

{3173.  — Boiling  stock. 

{3174.  —  Goods  in  carrier 's  possession — ^In  general. 

13175. Necessity  of  notice  to  shipper. 

i  3176.  — Garnishment  of  debt  due  by  company. 

£.  Insolvency,  Dissolution  and  Beceivership 

I  3177.  Effect  of  insolvency. 

i  3178.  Effect  of  dissolution  or  forfeiture  of  charter. 

1 3179.  Effect  of  receivership — Levy  under  process  before  appointment  of  receiver. 

i  3180.  —  Levy  after  appointment  of  receiver. 

{  3181.  —  Property  in  other  states. 

1 3182.  —  Property  taken  out  of  state. 

{  3183.  —  Property  of  foreign  corporation. 

F.  Practice  and  Procedure 
{  3184.  Process. 
I  3185.  Attachment  bond. 
(  3186.  Venue. 

{  3187.  Grounds  of  attachment — In  general. 
1 3188.  —  Transfer  of  property  in  fraud  of  creditors. 
§  3189,  Affidavits — ^Attachment  by  corporation — ^Who  may  make. 

§3190. Sufficiency. 

§3191.  — Attachment  against  corporation — In  general. 

§3192. Foreign  corporation. 

§  3193.  —  Garnishment. 

§  3194.  Service  or  levy — ^In  general. 

§  3195.  —  On  domestic  corporation. 

§  3196.  —  On  foreign  corporation — In  general. 

§  3197. Effect  of  appearance. 

§3198.  Beturn  of  service. 

§  3199.  Disclosure  or  answer  in  gamiahment — In  general. 

§3200.  —Necessity  for  seal. 

§3201.  —Verification. 
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G.  Wrongful  Attaehmetit 
I  3202.  Liability  of  eorporation. 

H.  Bedemption  of  Property 
1 3203.  Bight  of  stocUiolder. 

n.  CBKDITOKS '  BIXiLS  AND  BILLS  IN  AID  01*  BX80UTI0N 

I  3204.  Definition  and  distinction. ' 

{  3205.  Bight  of  ereditor  to  maintain  bill. 

I  3206.  Conditions  precedent. 

I  3207.  Parties. 

III.   SUPPUCMENTAST  PROCKEDINGS 

I  3208.  Statutory  provisions. 

I  3209.  Proceedings  as  collateral  or  independent. 

$  3210.  Purposes  for,  and  conditions  under  which,  proceedings  allowed. 

I  3211.  Necessity  of  valid  judgment. 

I  3212.  Procedure.  « 

I  3213.  Beceivers. 

{  3214.  Transfer  of  property  by  debtor. 

S  3215.  Vacating  or  abatement  of  order. 

L  attachment,  garnishment  and  execution 
A,    By  and  Against  Corporations  Generally 

§3127.  By  corporations.  The  statutes  which  permit  process  by 
attachment  or  garnishment  against  corporations,  also  generally  au- 
thorize such  process  in  a  suit  instituted  by  a  corporation,^  and  this  by 
a  domestic  corporation,*  or  by  a  foreign  corporation  which  has  ac- 
quired the  right  to  do  business  in  the  state. 

When  a  foreign  corporation  has  failed  to  comply  with  statutory  con- 
ditions prerequisite  to  its  doing  business  in  the  state,  it  is  in  no  posi- 
tion to  obtain  a  lien  by  attachment,  especially  if  the  statute  in  terms 
declares  that,  on  failure  to  comply  with  the  statutes,  a  foreign  corpo- 
ration cannot  maintain  any  action  or  suit  in  any  of  the  courts  of  the 
state.'   Some  statutes,  however,  provide  merely  that  a  foreign  oorpora- 

1  Norton  v.  Norton,  43  Ohio  St.  509,  56  N.  E.  1106,  aif'g  86  111.  App.  76; 

3  N.  E.  348.  Bradley,  Metcalf  ft  Co.  ▼.  Armstrong, 

« Trenton    Banking    Co.    v.    Haver-  9  8.  D.  267,  68  N.  W.  733. 

stiek,  11  N.  J.  L.  171;  Union  Bank  v.  The  omission   of  the  ori^nal  peti- 

United      States     Bank,     4     Humph,  tion,  in  an  attachment  ^uit  by  a  for- 

(Tenn.)  369.  eign  corporation,  to  allege  facts  show- 

S J.  Walter  Thompson  Co.  v.  White-  ing  plaintiff's  right  to  transact  busi- 

head,  185  Dl.  454,  76  Anu  St.  Bep.  51,  nesa  and  sue  in  the  state  may  be  snp- 
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tion  not  so  admitted  to  do  btimneas  in  the  state  shall  not  maintain  an 
action  on  a  contract  made  within  the  state>  And  under  such  a  statute, 
and  another  statute  authorizing  foreign  corporations  to  bring  actions 
in  the  same  manner  as  domestic  corporations,  a  foreign  corporation 
may  sue  in  attachment  on  a  contract  not  made  in  the  state,  without 
showing  that  it  had  procured  a  license  to  do  business  in  the  state.' 

A  constitutional  provision  restraining  the  legislature  from  granting 
to  a  certain  class  of  corporations,  such  as  banks,  exclusive  facilities  in 
the  collection  of  their  debts,  does  not  deprive  such  corporations,  in 
common  with  other  creditors,  of  the  benefit  of  process  by  attachment.® 

In  the  case  of  an  execution  when  a  corporation  is  plaintiff,  the  chief 
officer  of  the  corporation  may  make  the  affidavit  required  by  statute 
to  entitle  the  plaintiff  to  take  out  an  execution  against  the  body  of  the 
defendant,  and  the  execution  debtor  is  estopped  from  denying,  on 
habeas  corpus,  the  existence  or  corporate  capacity  of  the  plaintiff  in 
whose  name  judgment  against  him  was  recovered.'' 

§  3128.  Agaixurt  domestic  oorporatioiifl.  The  property  of  a  domes- 
tic corporation  is  not  subject  to  attachment  or  garnishment,  unless 
provision  therefor  is  made  by  statute.* 


plied  by  amendment  ^o  as  to  support 
the  attachment.  Woldert  v.  Nedder- 
hut  Packing  Provision  Co.,  18  Tex. 
Civ.  App.  002,  46  6.  W.  378. 

^Herzberg  v.  Boie^en,  63  N.  Y. 
Supp.  256,  holding  further  that  the  as- 
signee of  a  claim  from  a  foreign  cor- 
poration takes  no  greater  rights  than 
his  assignor,  and  if  his  assignor  failed 
to  file  the  certificate  required  by  the 
statute,  and  thereby  could  not  enforce 
a  provisional  remedy,  the  assignee 
cannot  resort  to  it. 

In  Box  Board  &  Lining  Go.  v.  Vin- 
cennes  Paper  Co.,  45  N.  Y.  Misc.  1, 
M  N.  Y.  Supp.  836,  it  wa«  held  that 
where  the  papers  do  not  disclose  the 
fAct  that  the  contract  was  .made  with- 
in the  state,  it  is  not  necessary  to 
aver  compliance  with  the  statutory 
eonditfton  in  the  matter  of  the  cer- 
tificate, for  the  purposes  of  an  at- 
tachment. But  when  the  attachment 
is  sought  on  a  cause  of  actios  arising 
within  the  etate^  the  mecving  papers 


in  attachment  must  show  that  the 
corporation  had  complied  with  the 
statute  to  authorize  it  to  do  business; 
and  this  is  so  though  the  complaint 
shows  a  good  cau3e  of  action.  Sawyer 
Lumber  Co.  v.  BusseU^  84  Hun  (N. 
Y.)  114,  31  N.  Y.  Supp.  1107.  See 
also  Reedy  Elevator  Co.  v.  American 
Grocery  Co.,  24  N.  Y.  Misc.  678,  63 
N.  Y.  Snpp.  989;  and  23  N.  Y.  Misc. 
520,  51  N.  Y.  Supp.  874,  rev'g  48  N. 
Y.  Supp.  619. 

6  Batchelder  ic  Lincoln  Co.  v. 
Knopf,  54  N.  Y.  App,  Div.  329,  66  N. 
Y.  Supp.  513. 

6 Planters'  ft  Merchants'  Bank  v. 
Andrews,  8  Port.   (Ala.)  404. 

7£x  parte  Sergeant,  17  Vt.  425. 

9  Delaware.  Holland  v,  Leslie,  2 
Harr.  306. 

Georgia.  Bives  v.  Boulware,  Dud- 
ley 153. 

Iowa.  Taylor  v.  Burlington  ft  M. 
R.  Co.,  S  Iowa  114. 

MaflMtchnaetta.    National   Bank    of 
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It  is  generally  held  that  corporations  are  * '  persons ' '  witMn  the  mean- 
ing  of  attachment  and  garnishment  statutes,*  unless  the  language  of 
the  statute  indicates  that  the  word  w^  employed  in  a  more  limited 
sense,^*  and  it  has  been  said  that  the  word  ''process''  in  a  statute  is 
sufficiently  comprehensive  to  apply  to  the  service  of  writs  of  attach- 
ment on  a  corporation  as  garnishee.** 

A  statute  authorizing  an  .attachment  on  the  property  of  domestic 
corporations  in  counties  other  than  the  home  office  of  the'  corporation, 
is  an  enlargement  of  the  remedy,  and  does  not  operate  to  repeal,  by 
implication,  a  statute  authorizing  attachment  against  a  domestic  cor* 
poration  as  against  individuals  for  the  causes  therein  specified*** 

A  reference  in  a  statute  as  to  a  cause  to  be  set  out  in  an  affidavit, 
that  one  sufficient  cause  shall  be  that  the  defendant  is  a  foreign  oorpo* 
ration,  does  not  exclude  the  remedy  against  domestic  corporations. 
While,  as  against  foreign  corporations,  that  fact  alone  is  sufficient  to 


Gommeree  v.  Huntington,  129  Mass. 
444;  Union  Turnpike  Road  v.  Jen- 
kins, 2  Mass.  37. 

Pensiylvaaiia.  Bidge  Turnpike  Co. 
V.  Peddle,  4  Pa.  St.  490. 

Wisconsin.  Everdell  v.  Sheboygan 
&  F.  B.  Co.,  41  Wis.  395;  BalMon  Spa 
Bank  y.  Marine  Bank,  18  Wis.  490. 

Under  a  statute  making  ' '  the  prop- 
erty of  any  corporation,  •  •  • 
liable  to  attachment  on  mesne  jnroeeif 
and  levy  ott  exeeution  for  debts  of  the 
corporation  in  the  manner  prescribed 
by  law, ' '  the  real  property  of  a  manu- 
facturing corporation  is  liable  to  at- 
tachment on  mesne  process. 

Poor  V.  Chapin,  97  Me.  296,  54  Atl. 
753,  wherein  the  court  said  that  un- 
der a  previous  statute,  providing  that 
an  officer  having  aa  execution  agaiuet 
a  corporation  eould  not  levy  upon  its 
real  estate,  until  he  certified  thereon 
that  he  waa  ui^ible  to  And  personal 
property  of  the  corporation,  it  may 
be  doubted  whether  an  attachment  of 
land  eould  be  made  on  mesne  process. 

A  statute  anthoriziag  attachment 
against  foreign  eorporations*  ete.,  or 
when  ''Bueh  corporation  or  person  has 
removed,  or  is  about  to  remove,  any 
of  his  or  its  property  f  r<|m  this  state, 
with  intent  to  defraud  his  or  its  cred- 


itors,'' does  not  authorize  an  attach- 
ment on  a  domestic  corporation.  Fer- 
liet  v.  American  QIass  Silvering  Co., 
34  How.  Pr.  (N.  Y.)  496. 

9  TTnitod  States.  Gokey  v.  Boston  Ss 
M.  B.  Co.,  130  Fed.  994. 

Connecticut.  Knox  v.  Protection 
Ins.  Co.,  9  Conn.  430,  25  Am.  Bee.  3d. 

BUnodia.  Mineral  Point  B4  Go.  v. 
Keep,  22  111.  9,  74  Am.  Dec.  124. 

MtesafllitiMtti.  Lewis  v.  Dennoy, 
4  Cush.  588. 

Pennsylvaiila.  Bushel  v.  Common- 
wealth Ins.  Co.,  15  Serg.  &  B.  173. 

Tennessee.  Adams  v.  Memphis,  3 
Tenn.  Cas.  392. 

ViXginiSk  Baltimore  4b  O.  B.  Co.  v. 
Gallahue'0  Adm'rs»  12  Gratt.  655,  65 
Am.  Dec.  254. 

In  South  Carolina  B.  Co.  v.  McDon- 
ald, 5  Ga.  591|.  ths  court  said  that  the 
words  ''person,"  ''party/'  "defend- 
ant," "debtofi"  include  1^  corpora- 
tion. 

10 Planters'  A  Merchants'  Bank  v. 
Andrews,  8  Port  (Ala.)  464. 

It  Boyd  V.  Chesapeake  4b  O.  Canal 
Co.,  17  Md.  195,  79  Am.  Dee.  646. 

iSGreacen  v.  Bnckley  4b  Douglas 
Lumber  Qo.,  167  Mich.  569,  133  N.  W. 
538;  Michigan  Dairy  Co.  v.  Bunntis, 
96  Mich.  109,  55  N.  W.  617, 
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authorize  the  writ,  in  a  suit  against  a  domestic  corporation  some  other 
ground  specified  in  the  statute  should  be  set  out.^ 

The  granting  of  a  charter  to  a  foreign  corporation  in  the  state  of 
the  forum  is  not  a  mere  license  to  do  business,  but  the  corporation 
thereupon  becomes  a  domestic  corporation  and  is  not  liable  to  attach- 
ment as  a  nonresident^^ 

Where  a  statute  authorizes  an  attachment  against  a  domestic  cor- 
poration *'wh'en  the  principal  place  of  business  is  not  within  the  city  of 
New  York,"  a  certificate  of  incorporation  is  not  conclusive  as  to  the 
principal  place  of  business.^ 

When  such  process  against  a  corporation  is  authorized,  it  can  be 
used  only  against  an  existing  corporation,  as  a  corporation  is  not  a 
person  in  law  until  after  the  grant  of  its  charter,  and  a  summons  of 
garnishment  served  on  one  as  president  of  a  corporation,  pending  an 
application  for  a  charter,  is  void.^* 

A  judgment  creditor  of  a  private  corporation  may  issue  an  execu- 
tion, levy  the  same  upon  and  sell  the  property  of  the  corporation  to  the 
same  extent  as  if  it  were  a  natural  person.^'' 

And  if  two  corporations  consolidate  under  the  name  of  an  execution 
defendant  corporation,  and  the  consolidated  company  supersedes  the 
old  corporation,  assuming  all  the  liabilities,  and  succeeding  to  all  its 
rights  and  privileges,  such  execution  against  the  old  binds  the  personal 
property  of  the  new  corporation.** 

§3129.  Against  foireign  oorporationa^^ttachmfflit  in  general 

While  the  courts  of  a  state  may  not  obtain  jurisdiction  over  a  foreign 
corporation  by  service  of  process  in  such  a  way  as  to  give  a  judgment 
in  personam,  the  jurisdiction  of  every  state  and  government  over 
property  having  its  situs  within  its  territory  is  indisputable.**  In  a 
leading  case,  Mr.  Justice  Field  said :  ' '  The  state,  through  its  tribunals, 
may  subject  property  situated  within  its  limits  owned  by  nonresidents 

19  Michigan  Dairy  Oo.  v.  Bunnels,  it  Shipman  Ooal-Min.  &  Mfg.  Co.  ▼. 

96  Mich.  109,  55  K.  W.  617.  Pfeiffer,  11  Ind.  App.  445,  39  N.  £. 

UBernhart  v.  Brown,  119  N.  G.  506,  291. 

36  L.  B.  A.  402,  26  S.  E.  162.  19  0oldmark  v.  Magnolia  Metal  Co., 

15  Rothschild     v.    Dithredge    Flint  65  N.  J.  L.  341,  47  Atl.  720. 

GlasB  Co.,  20  N.  T.  Supp.  373,  distin-  A  proceeding  by  attachment  of  the 

gui3hing  Blnmenthal  v.  Hudson  Boot  property  of  a  person  nonresident  or 

Sc-  8hoe  Mfg.  Co.,  15  N.  Y.  Supp.  826.  absent  from  the  state  in  which  the 

16Bartram,  Hendrix  ft  Co.  v.  Col-  proceeding  is  instituted  is  known  a^ 

lins  Mfg.  Co.,  69  Oa.  751.  "foreign  attachment."     Hannibal  ft 

17  8ee  I  3133,  infra.  St.  J.  B.  Co.  ▼.  Crane,  102  111.  249,  40 

But  as  to   the  property  of  public  Am.  Bep.  581;  Biddle  v.  Gir&rd  Nat. 

service  corporations,  see  {  3134,  infra.  Bank,  109  Pa.  St.  349;  Boyer  v.  Bnl- 
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to  the  payment  of  the  demands  of  its  own  citizens  against  them,  and 
the  exercise  of  this  jurisdiction  in  no  respect  infringes  upon  the 
sovereignty  of  the  state  where  the  owners  are  domiciled.  Every  state 
owes  protection  to  its  own  citizens,  and  when  nonresidents  deal  with 
them,  it  is  a  legitimate  and  just  exercise  of  authority  to  hold  and  ap- 
propriate any  property  owned  hy  such  nonresidents  to  satisfy  the 
claims  of  its  citizens.  It  is  in  virtue  of  the  state's  jurisdiction  over 
the  property  of  the  nonresident  situated  within  its  limits  that  its 
tribunals  can  inquire  into  the  nonresident's  obligations  to  its  own  citi- 
zens, and  the  inquiry  can  then  be  carried  only  to  the  extent  necessary 
to  control  the  disposition  of  the  property.  If  the  nonresident  have  no 
property  in  the  state,  there  is  nothing  upon  which  the  tribunals  can 
ad judlcate. "  ••  Accordingly,  if  a  corporation  has  real  or  personal 
property  in  another  state  than  that  by  which  it  was  created,  it  may  be 
proceeded  against  in  such  other  state  by  attachmeijt  of  the  property, 
as  in  case  of  any  other  nonresident,  for  the  proceeding  is  in  rem,  and 
it  is  not  necessary  that  the  court  shall  acquire  jurisdiction  over  the 
corporation.  In  this  respect  a  foreign  corporation  and  a  nonresident, 
natural  person  occupy  the  same  legal  status.*^  And  it  is  now,  in 
eflFect,  generally  so  provided  by  statute.** 

The  remedy  by  attachment  was  unknown  to  the  common  law,  a;id 
derives  its  existence  from  statutory  enactment,  and  in  consideration  of 


lard,  102  Pa.  St.  555 ;  Megee  v.  Beirne, 
39  Pa.  8t.  50;  Fiteh  v.  Ross,  4  Serg.  & 
B.  (Pa.)  557. 

At  common  law,  foreign  corpora- 
tions could  not  be  subjected  to  attach- 
ment as  to  their  property  to  compel 
their  appearance;  whenever  and  wher- 
ever process  can  be  served  upon  the 
property  of  a  foreign  corporation,  the 
authority  to  do  so  results  either  from 
si>ecial  custom,  or  from  statute. 
Clarke  v.  New  Jersey  Steam  Nav.  Co., 
1  Story  531,  Fed.  Cas.  No.  2,859. 

«0  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  "Rd.  565. 

81  Bocky  Mountain  Oil  Co.  v.  Cen- 
tral Nat.  Bank,  29  Colo.  129,  57  Pac. 
153;  Albright  V.  United  Clay  Produc- 
tion Co.,  5  Pennew.  (Del.)  198,  62  Atl. 
726;  Wilson  v.  Danforth,  47  Ga.  676; 
Hannibal  &  St.  J.  B.  Co.  v.  Crane,  102 
ni.  249,  40  Am.  Bep.  581;  Mineral 
Point  B.  Co.  V.  Keep,  22  HI.  9,  74  Am. 


Dec.  124;  Voss  v.  Evans  Marble  Co., 
101  HI.  App.  373;  Iroqujoia  Furnace 
Co.  V.  Wilkin  Mfg.  Co.,  77  111.  App. 
59,  rev'd  181  111.  582,  54  N.  E.  987. 

M  Louisiana.  Martin,  Pleasants  & 
Co.  v.  Branch  Bank  of  Alabama,  14 
La.  415. 

SCaflsacboaettfl.  National  Bank  of 
Commerce  v.  Huntington,  129  Mass. 
444;  Andrews  v.  Michigan  Cent.  B.  Co., 
99  Mass.  534,  97  Am.  Dec.  51;  Black- 
stone  Mfg.  Co.  V.  Blackstone,  13  Qray 
488;  Ocean  Ins.  Co.  v.  Portsmouth  Ma- 
rine By.  Co.,  3  Mete.  420. 

Michigan.  Daniels  v.  Detroit,  6. 
H.  &  M.  B.  Co.,  163  Mich.  468,  128 
N.  W.  797. 

MlaaiflSippL  Lamb  v.  Bussell,  81 
Miss.  382,  32  So.  916. 

MiflSonrL  St.  Louis  Perpetual  Ins. 
Co.  V.  Maguirei,  10  Mo.  141;  St.  Louis 
Perpetual  Ins.  Co.  v.  Cohen,  9  Mo. 
421. 
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its  harshnegs  and  eztraordiiuiry  character  courts  are  geQerally,  in 
the  abseojce  of  any  statutotry  provisioa  regulatiiig  their  conatruction, 
inclined  to  con&true  the  statutory  proviaioms  oreating  it  strictly  in 
favor  of  those  against  whom  it  zoay  be  employed.  And  on  account  of 
its  origin  the  jurisdiction  of  tha  courts  to  enforce  this  remedy  is  placed 
upon  the  same  footing  with  courts  of  special  or  limited  jurisdiction, 
with  no  presumption  in  favor  of  their  jurisdiction  in  cases  arising 
under  the  attachment  laws.^  Deriving  its  existence  from  statute,  its 
scope  and  effect  must  be  measured  by  the  law  of  its  creation.** .  And 
being  in  derogation  of  the  common  law  and  summary  in  its  effects, 
l^nd  liable  to  be  abused  and  used  oppressively,  its  application  is  care- 
fully gu^irded,  and  confined  strictly  within  the  limits  prescribed  by 
the  statute.^  Thus  where  it  is  provided  by  the  statutes  of  a  state 
that  an  action  against  a  foreign  corporation  may  be  maintained  by  a 
resident  of  the  state  or  by  a  domestic  corporation  for  any  cai^se  of 
fUition,  but  that  an  action  against  a  foreign  corporation  may  be 
maintained  by  another  corporation,  or  by  a  nonresident  only 
when  the  action  is  brought  to  recoyer  damages  for  the  breach 
of  a  contract  made  within  the  state,  or  relating  to  property  situ- 
ated  within   the   state,    at   the   time   of   the   making   thereof,   or 


Kew  Banpihirs.  Libb^  v.  Hodg- 
don,  9  N,  H.  394. 

Kew  Jersey.  Goldmark  v.  Magno- 
lia Metol  Co.,  65  N.  J.  L.  341,  47  AtL 
720. 

Kew  Toxk.  Coolidge  y.  American 
Bealty  Co.,  91  App.  Div.  14,  86  N.  Y. 
Supp.  318;  India  Rubber  Co.  v.  Katz, 
65  App.  Div.  349,  72  N.  Y.  Supp.  658  j 
American  Trading  Co.  v.  Bedouin 
Steam  Nav.  Co.,  48  Misc.  624,  96  N. 
Y.  Supp.  271;  Box  Board  &  Lining  Co. 
V.  Yincennes  Paper  Co.,  45  Misc.  1, 
90  N.  Y.  Supp.  836;  Travis  v.  Railway 
Educational  Ass'n,  33  Misc.  577,  68 
N.  Y.  Supp.  893. 

Peimsylyaiila.  Bushel  v.  Common- 
wealth Ins.  Co.,  15  Serg.  ft  B.  173. 

South  Carolina.  Chitty  v.  Pennsyl- 
vania By.  Co.,  62  S.  C.  526,  40  S.  B. 
944. 

Tennessee.  Union  Bank  v.  United 
States  Bank,  4  Humph.  369. 

Vermont.  Hawley  v.  Hiird,  72  Vt. 
122,  52  L.  R.  A.  195,  82  Am.  St.  Rep. 
922,  47  Atl.  401. 


Watfilngton.  Hunter  v.  Wenatohee 
Land  Co.,  36  Wash.  541,  79  Pac.  40. 

In  Com.  V.  A.  B.  Baxter  &  Co.,  235 
Pa.  179,  42  L.  R.  A.  (N.  S.)  484,  84 
Atl.  136,  it  was  held  that  the  basis  of 
foreign  attachment  was  the  custom  of 
the  city  of  London,  and  that  statutes 
extending  the  writ  to  all  actions  ex 
contractu  must  be  deemed  as  making 
it  applicable  to  foreign  corporations. 

A  Louisiana  stockholder  in  a  cor- 
poration, '^ domiciled"  in  Mississippi 
has  the  same  right  to  enforce  a  debt, 
owing  him  by  the  corporation,  by  at- 
taching corporate  property  in  Louisi- 
ana as  any  other  corporate  creditor 
would  have.  Painter  v.  Bank  of  Osy- 
ka,  140  La.  457,  73  So.  266. 

SS  Pullman  Palace  Car  Co.  v.  Harri- 
son, 122  Ala.  149,  82  Am.  St.  Rep.  68, 
25  So.  697. 

S4:Exchange  Nat.  Bank  of  Spokane 
v.  Clement,  109  Ala.  270,  19  So.  814. 

MDelaplain  &  Co.  v.  Armstrong  & 
Ulrich,  21  W.  Va.  211. 
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wlwre  tli#  cause  of  action  ajxwe  witliia  the  state,  and  the  at- 
tadiinent  act  proivides  that  to  entitle  the  plaintiff  to  the  proeess  of 
attaefamant  the  jurisdietioQai  faets  muat  appear  by  affidavit,  unlesa 
■aoh  affidavit  ahows  that  the  ease  ie  within  the  statute,  there  is  no  right 
to  the  attachment^  and  if  issaed  it  will  be  void.^  Under  such  a 
statnte,  where  the  cause  of  aetion  does  not  appear  to  have  arisen  in  the 
state,  and  the  affidavit  does  not  state  that  the  plaintiff  is  a  resident 
of  the  state,  the  oourt  has  no  juris^ction,*^ 

*When  the  attachment  aot  of  a  state  subjects  a  ''nonresident  per- 
son," or  a  ''nonresident  debtor"  of  the  state  to  its  process,  and  there 
is  no  legislation  relieving  a  corporation  created  by  the  laws  of  a  foreign 
state  from  such  process,  a  foreign  corporation  having  property  within 
the  jurisdiction  of  that  state  is  regarded  as  am^iable  to  such 
process.** 

The  cause  of  actiom  on  which  the  suit  was  brought,  and  in  which  the 
attachment  of  property  is  sought,  must  be  one  of  which  the  court  has 
juriadiction,**  and  generally  in  ord^  that  plaintiffis  may  proseeute 
attachment  against  foreign  corporations,  th^  must  diow  either  that 
they,  the  plaintiffis,  are  residents,  or  that  the  cause  of  action  arose 
within  the  state.** 


tSCooHdge  r.  Amorioan  B«aHy  Oo^ 
91  N.  T.  App.  Uv.  14,  8C  N.  Y.  Svpp. 
318;  Ladenberg  v.  Commercial  Bank, 
87  Hun  (N.  Y.)  269,  33  N.  Y.  Supp. 
8S1;  Gremhis  v.  East  Lake  Woolen 
Co.,  2S  N.  Y.  GiT.  Proe.  806,  41  K.  Y. 
finpp.  BOS;  Beiser  Broe.  Oo.  v.  Potter 
Produee  Co.,  23  N.  Y.  Oiv.  Piree.  848, 
30  N.  Y.  Supp.  294. 

•7  Oliver  v,  Walter  Heywood  Chair 
Mfg.  Co.,  57  Hun  (N.  Y.)  688,  10  N. 
Y.  Sopp.  771. 

M  CTenneotlcat  Bray  ▼.  WalHag- 
lord,  20  Conn.  416. 

Ckorgla.  South  Caxpliaa  B.  Co.  ▼• 
McDonald.  5  6a.  531. 

minoia.  Hannibal  4b  St,  J.  B.  Co. 
V.  Crane,  102  HI.  249,  40  Am.  Bep. 
581;  Mineral  Point  B.  Co.  v.  Keep,  82 
IlL  9,  74  Am.  Dee.  124;  Voas  y.  Evans 
Marble  Co.,  101  IlL  App.  873;  Iroquoia 
iMrnace  Co.  v.  Wilkin  Mfg.  Co.,  77 
HL  App.  69;  Wabash  B.  Co.  v.  Dou- 
gan,  41  HL  App.  543,  aff'd  142  HI. 
248,  34  Am,  St  Bep.  74,  81  N.  £.  594. 


FaanqrlTaiiia.  Beal  ^  SlmodM  y, 
Toly  Valley  Supply  Co.,  2  Pa.  Dist. 
671;  Bushel  v.  Commonwealth  In^. 
Co.,  15  Serg.  4  B.  173*. 

Tennessee.  Union  Bank  ▼.  United 
States  Bank,  4  Humph.  368. 

Vteglnia. .  Cowardin  y.  Universal 
Life  Ins.  Co.,  32  Oratt.  445;  Bank  ef 
United  States  v.  Merchants'  Bank,  1 
Bob.  573. 

M  Pullman  Palace  Car  Co.  y.  Harri- 
son, 122  Ala.  149,  82  Am.  St.  Bep.  68, 
25  Bo.  697. 

30Coolidge  v.  American  Bealty  Co.« 
91  N.  Y.  App.  Div.  14,  86  N.  Y.  Supp. 
318;  Bank  ef  Commerce  v.  Butland 
ic  W.  B.  Co.,  10  How.  Pr.  (N.  Y.)  1. 

The  New  Jersey  act  permits  the  at- 
tachment of  the  property  ef  a  foreign 
corporation  in  the  state,  though  it 
has  no  office  or  place  of  busine^as  in 
the  state  and  transacts  no  business 
therein  and  though  the  cause  of  ac- 
tion arose  outside  of  the  state.  No 
distinction  is  made  in  the  coq3true- 
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There  are,  of  course,  statutory  variations  of  the  eonditimifi  whioh 
will  give  a  court  jurisdiction  in  such  eases.  On  the  one  hand,  under  a 
statute  providing  that  a  nonresident  may  bring  suit  agaiiist  a  foreign 
corporation,  ''when  the  cause  of  action  has  arisen,  or  the  subject  of  the 
action  shall  be  situated  in  this  state,"  a  nonresident  plaintiff  may 
maintain  an  attachment  in  a  state  against  property  and  credits  situ* 
ated  therein  and  belonging  to  a  foreign  corporation,'^  while  on  the 
other  hand,  when  a  court  has  noN  jurisdiction  of  a  cause  of  aiatim. 
which  has  arisen  in  another  state,  a  resident  of  the  state  cannot  sue  out 
an  attachment  upon  the  property  of  a  foreign  corporation  found  in  the 
state,  in  a  suit  on  a  tort  committed  by  such  corporation  in  another 
state.'*  And  so  statutes  generally  authorizing  such  process  against 
absent  debtors  apply  to  foreign  corporatiohs,**  though  it  has  been  held 
that  a  statute  relating  to  absent  and  absconding  debtors  applied  to 
natural  persons  only  and  not  to  foreign  corpwations.**  Where  it  is 
provided  by  statute  that  a  foreign  corporation  may  be  sued  by  a  non- 
resident of  the  state  when  the  cause  of  action  shall  have  arisen  in  the 
state,  or  when  the  subject  of  the  action  is  situated  within  the  state, 
and  the  remedy  by  attachment  in  such  state  is  only  a  provisional 
remedy  in  aid  of  an  action,  and  the  statute  providing  therefor  con* 
tains  no  restriction  upon  the  right  of  a  nonresident  to  sue  a  foreign 
corporation,  the  attachment  of  the  property  of  a  foreign  corporation 
in  such  state  does  not  give  the  court  jurisdiction  of  an  action  by  a 
nonresident  against  such  foreign  corporation.** 

An,  attachment  will  lie  against  a  foreign  corporation  having  prop- 
erty in  the  state,  even  though  it  be  not  doing  business  therein,  a  statute 
authorizing  attachments  against  such  corporations  doing  business  in 
the  state  being  accumulative  only  and  intended  to  allow  the  writ  of 
attachment  against  a  foreign  corporation,  notwithstanding  it  has  A 
place  of  business  in  the  state  and  may  therefore  be  sued  by  ordinary 
process.'*    And  so  generally,  the  appointment  under  a  statute,  of  an 

tion  of  the  act  between  debts  arising  M  Voss  v.  Evans  Marble  Co.,  101  HI. 

within  the  state  and  those  arising  out-  App.   373;    Bushel  v.   Commonwealth 

side,  and  the  act  confers  the  right  to  Ins.   Co.,   15  Serg.   &  B.    (Pa.)    173; 

use  the  writ  on  any  creditor,  without  Bank  of  United  States  y.  Merchants' 

limitation  or  qualification.     Goldmark  Bilnk,  1  Bob.  (Va.)  573. 

V.  Magnolia  Metal  Co.,  65  N.  J.  L.  Si  McQueen    v.    MSddletown    Mfg. 

341.  47  Atl.  720.  Co.,  16  Johns.  (N.  Y.)  6. 

81  Hodgson  V.  Southern  Building  &  S5  Central  Bailroad  &  Banking  Co. 

Loan  Ass'n  of  Knoxville,  Tennessee^  v.  Georgia  Const.  &  tnv.  Co.,  32  8.  C. 

91  Md.  439,  46  Atl.  971.  319,  11  S.  E.  192. 

38Punman  Palace  Car  Co.  v.  Harri-  S«  Wilson  v.  Banforth,  47  Ga.  676; 

son,  122  Ala.  149,  82  Am.  St.  Bep:  68,  Cincinnati,  N.  O.  &  T.  P.  B.  Co.  v. 

25  So.  697.  Pleas  &  Slade,  3  Ga.  App.  400,  60  S. 
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agents  upon^  whom,  process  may  be  served  does  not  relieve  a  foreign 
corporation  from  liability  to  attachment,*''  though  there  is  authority 
for  the  view  that  a  foreign  corporation  which  is  doing  business  in  the 
state  pursuant  to  license,  or  has  appointed  an  agent  in  the  state  upon 
whom  process  may  be  served,  is  not  a  nonresident  whose  property  is 
subject  to  attachment  upon  the  grounds  of  nonresideney.*'  This 
question,  however,,  as  many  other  questions  upon  attachment  statutes, 
depends  upon  the  language  of  the  particular  statute*  Thus^  it  has 
been  held  that  a  clause  in  a  statute  which  provides  as  one  of  the 
grounds  for  attachment  ^^that  defendant  is  a  corporation  whose  chief 
o£9ee  or  place  of  business  is  out  of  the  state''  does  not  apply  to  a  cor- 
poration whose  principal  place  of  business  is  within  the  state  although 
its  chief  office  may  be  without  the  firtate,  the  court  saying  that,  to 
carry  out  the  evident  intent  of  the  statute,  the  word  ''and"  should 
be  substituted  for  the  word  ''or."*^  Where  a  foreign  corporation  owns 
property  in  a  state  and  transacts  business  therein,  but  does  not  trans- 
act business  under  legislative  authority  and  has  failed  to  comply  with 
a  statute  providing  for  certain  conditi(ms  upon  compliance  with  which. 


£.  8;  Pacifie  Belling  Co.  v.  Albright- 
Prior  Co.,  3  Ga.  App.  143,  59  S.  £. 
468;  Jennings  v.  Idaho  Baalway, 
Li^t  k  Power  Co.,  26  Idaho  703,  L. 
B.  A.  1915  D  115,  Ann.  Cas.  1916  B 
359,  146  Pac.  101 ;  India  Bubber  Co.  v. 
Katz,  65  N.  T.  App.  Div.  349,  72  N. 
Y.   Supp.  658. 

37AIbrig1it  V.  United  Clay  Produc- 
tion Co.,  5  Pennew.  <Del.)  198,  62  AtL 
726;  D.  8.  Cook  k  Son  Hin.  Co.  r. 
Thompson,  110  Va.  369,  66  S.  E.  79; 
Cowardin  y.  Universal  Life  Ins.  Co.; 
32  Oratt.  (Va.)  445;  Savage  v.  Peo- 
pled Building,  Loan  &  Savings  Ass'n, 
45  W.  Va.  275,  31  8.  £.  991;  Quesen- 
berry  v.  People's  Building,  Loan  is 
Savings  Ass'n,  44  W.  Va.  512,  30  8. 
E.  73. 

ttOoldmark  v.  Magnolia  Metal  Co.» 
65  N.  J.  L.  341,  47  AU.  720. 

In  Illinois  the  deciMons  are  eonfliet* 
ing.  In  one  decision  the  holding  of 
the  eourt  was  in  aeeord  with  the  rule 
laid  down  in  the  text.  Bnrr  ▼.  Co- 
operative Const.  Co.,  162  111.  App.  512. 
See  also  Hannibal  ft  St.  J.  B.  Co.  v. 


Crane,  102  IllJ  249,  40  Am.  Bep.  581. 

But  in  an  earlier  decision,  an  at- 
tachment against  a  foreign  corpora- 
tion admitted  to  do  and. doing  busi- 
ness in  the  state  and  having  an  office 
and  property  therein  was  sustained 
against  its  contention  that  it  was  a 
resident.  Voss  v.  Evans  Marble  Co., 
101  m.  App.  373. 

Where  a  statute  providing  that 
sueh  foreign  corporations  as  comply 
with  the  statutory  provi,sions  shall  not 
be  subject  to  attachment,  contains  a 
proviso  excepting  certain  classes  of 
corporations  from  the  operation  of 
the  statute,  a  foreign  corporation 
within  an  excepted  class  cannot,  by 
voluntarily  and  unnecessarily  comply- 
ing with  the  statutory  provision^*  re- 
lieve itself  of  liability  to  attachment 
as  a  foreign  corporation.  Bigalow 
Frait  Co.  V.  Armour  Car  Lines,  74 
Ohio  St.  168,  78  N.  E.  267. 

89Bocky  Mountain  Oil  Co.  v.  Cen- 
tral Nat.  Bank,  29  Colo.  129,  67  Pae. 
153. 
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foreign  corporations  maj  transact  basineai  in  the  state,  it  will  not  be 
exempt  from  attachment  against  its  property  situate  in  sueh  state.^ 
It  is  indispensable  to  give  a  court  jurisdiction  in  attachment  pro- 
ceedings against  a  foreign  corporaticm,  that  there  should  be  personal 
service  of  the  summons  in  the  action  upon  the  defendant,  or  that  the 
process  of  attachment  be  levied  upon  property  of  the  defendant  within 
the  limits  of  the  state,  or  that  the  process  of  garnishment  should  be 
served  upon  a  garnishee  having  property  in  his  posMSsioo  belonging 
to  the  defendant,  or  who  is  indebted  to  such  defendant.  Where  there 
has  been  no  personal  service  in  an  action,  nor  a  waiver  thereof  by  the 
general  appearance  or  otherwise,  and  no  property  of  the  defendant 
seized  under  an  attachment^  and  no  proj^riy  or  credits  bdoniping  to 
the  defendant  seized  by  process  of  garnishment,  the  court  acquires  no 
jurisdiction  of  the  person  or  property  of  the  def endanti  and  any 
proceedings  taken  in  the  cause  are  coram  non  judice,  and  void.^ 

§  3130.  —  Attachment  proceedings  in  federal  courts.  The  Revised 
Statutes  of  the  United  States  provide  that  **in  common  law  causes  in 
the  circuit  and  district  courts  the  plaintiflF  shall  be  entitled  to  similar 
remedies  by  attachment  or  other  process,  against  the  property  of  the 
defendant,  which  are  now  provided  by  the  laws  of  the  state  in  which 
such  court  is  held  for  the  courts  thereof;  and  sueh  circuit  and  district 
courts  may,  from  time  to  time,  by  general  rules  adopt  such  state  laws 
as  may  be  in  force  where  they  are  held  in  relation  to  attachments  and 
other  process:  Provided  that  similar  preliminary  affidavits  or  proofs, 
and  similar  security,  as  required  by  such  state  laws,  shall  be  first 
furnished  by  the  party  seeking  such  attachment  or  other  remedy/'^ 

Prior  to  the  enactment  of  this  statute  in  1872,  it  was  held  that  the 
right  to  attach  property  to  Compel  the  appearance  of  persons,  could 
properly  be  used  only  in  cases  in  which  persons  were  amenable  to  the 
process  of  the  court,  in  personam ;  that  is,  where  they  were  inhabitants, 
or  found  within  the  United  States,  and  not  where  they  were  aliens,  or 
citizens  resident  abroad,  at  the  commencement  of  the  suit,  and  had  no 
habitaney  in  the  United  States,  and  even  in  a  case  of  a  perscm  amen- 

tOQoldmark  v.  Magnolia  Metal  Co.,  federal  circuit  courts  are  now  abol* 

65  N.  J.  L.  341,  47  Atl.  720.  iahed   and   the   district   court  vested 

41  Central    Loan    ft    Trust    Co.    v.  with   the   jurisdiction   formerly  exer- 

Campbell  Conmistion  Co.,  5  Okla.  896,  cised  by  the  circuit  courts. 

49   Pac.  48,  rev  'd  on  other  grounds  Attachments  of  property,  upon  proc- 

178  TJ.  8.  84,  48  L.  Sd.  623.  ess  instituted  in  federal  courts,  are 

4S  U.  8.  Rev.  (9t.  §  915,  Act  Congress  dissolved    in    conformity   with    stato 

June  1, 1872.  c.  255,  |  6,  17  TT.  8.  8tat.  laws.    U.  8.  Ber.  8t.  1 988,  1  Fed^  BL 

1m  197,  4  Fed.  8t.  Ann.  p.  577.    The  Ann.  p.  615. 
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able  to  process  in  personanii  an  attachment  against  his  property  could 
not  be  issued  against  him  except  as  part  of  or  together  with  process 
to  be  served  upon  his  person.^ 

This  exemption  from  process  of  attachment,  however,  was  a  i>ersonal 
privilege  or  exemption  which  it  wag  competent  for  the  party  to  waive, 
and  it  was  held  that  appearing  and  pleading  to  the  merits  would  pro- 
duce such  waiver.^ 

§3131.  —  Oarnislunent.  The  great  weight  of  authority,  almost 
unanimous  in  this  country,  establishes  the  doctrine  that  a  nonresident 
temporarily  in  the  state  may  be  summoned  and  compelled  to  answer 
as  garnishee,  but  if,  upon  his  answer,  it  be  established  that  he  is  a 
nonresident,  he  cannot  be  subjected  to  further  proceedings  in  the 
cause,  for  want  of  jurisdiction,  unless  when  he  is  garnished  he  have  in 
his  possession  or  be  bound  to  pay  the  defendant  money  or  deliver  to 
him  property  within  the  state.^  This  principle  which  forbids  garnish- 
ment of  a  nonresident  individual  temporarily  within  the  state  applies 
to  foreign  corporations,  and  according  to  the  weight  of  authority 
foreign  corporations  and  nonresident  indivijluals  stand  upon  the  same 
footing  in  respect  to  garnishment,  except  that  the  former  are  subject 
'to  garnishment  when  doing  business  in  the  state  in  which  the  garnish- 
ment issues  in  such  sense  and  to  such  extent  as  to  have  become  domi- 
ciled therein.** 

Thus  a  foreign  corporati(m  cannot  maintain  in  the  courts  of  a  state 

tf  Toland  v.  Spngae,  12  Pet.   (U.  Bogen,  5  Maaon    (U.  S.)    555,  Fed. 

8.)  300,  9  Lk  Ed.  1093.  Cas.  No.  11,033;  Green  v.  Farmers'  & 

M  Irvine  v.  Lowry,  14  Pet.  (XT.  8.)  C^tizena'  Bank,  25  Conn.  452;  Smith 

293, 10  L.  Ed.  462;  Toland  t.  Sprague,  v.  Eaton,  36  Me.  298,  58  Am.  Dee. 

12  Pet.  (U.  8.)  300,  9  L.  Ed.  1093 ;  746;  Lovejoy  v.  Albee,  33  Me.  414,  54 

Pollard  ▼.  Dwight,  4  Cra^ell  (U.  8.)  Am.  Dee.  630;  Nye  v.  Lipacombe,  21 

421,  2  L.  Ed.'  666.  Piek.  (Mass.)  263 ;  Hart  v.  Anthony, 

tf  Pennsylvania  B.   Co.   ▼.   Bogem,  15  Pick.  (Mass.)  445;  Ray  v.  Under- 

52  W.  Va.  450,  62  L.  B.  A.  178,  44  8.  wood,  S  Pick.  (Mass.)  302;  Lawrence 

£.  300.  V.  J9mith,  45  N.  H.  533,  86  Am.  Dec. 

It  is  said  that  the  first  announce-  183;  Toung  v.  Boss,  31  N.  H.  201; 

ment  of  this  doctrine  in  this  country  Sawyer     v.     Thompson,     24     N.     H. 

waa   made  by   the   Supreme  Judicial  510;   Jonea  v.  Winchester,   6   N.   H. 

Court   of  Massachusetts.     Pennsylva-  497;  Squair  v.  Shea,  26  Ohio  St.  645; 

nia  B.  Co.  v.  Bogers,  52  W.  Ya.  450,  Bindge  v.  Oreen,  52  Vt.  204;  Peck  v. 

62  L.  B.  A.  178,  44  8.  E.  300.     See  Bamum,  24  Vt.  75;  Baxter  v.  Vincent, 

also  Tingley   v.    Bateman,   10   Maas.  6  Vt.  614. 

343,  where  the  reason  given  for  hold-  M  Pennsylvania  B.    Co.   v.   Bogers, 

ing  that  a  nonresident  cannot  be  sub-  52  W.  Va.  450,  62  L.  B.  A.  178,  44  8. 

jected  to  garnishment  is  stated.    See  K.  300. 
further  in  this  connection,  Peters  v. 
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an  action  against  another  foreign  corporation  began  by  suing  out  an 
Mtaehment  which  was  never  levied  upon  any  property  of  the  defend- 
ant, and  which  the  plaintiff  had  not  sought  to  make  effectual  other- 
wise than  by  causing  summons  of  garnishment  to  be  served  upon  a 
person  not  himself  indebted  to  the  defendant,  but  who  was  the  agent  of 
a  third  foreign  corporation,  a  debtor  of  the  def endant,  not  having  an 
office  or  transacting  any  business  in  such  state.^''  Nor  unless  expressly 
authorized  by  statute,  can  a  foreign  corporation  be  summoned  as  gar- 
nishee or  by  trustee  process,  although  the  principal  offloers  of  such  cor- 
poration reside  in  the  state,^  although  it  is  doing  business  in  the  state 
in  conformity  with  state  statutes,^  or  although  it  is  a  foreign  railroad 
corporation  in  possession  of  leased  railroads  in  the  state.^^  The  fact 
that  a  foreign  corporation,  having  no  property  or  effects  in  the  state, 
has  members  and  officers  resident  in  the  state  and  keeps  books  and 
records  therein,  does  not  render  it  subject  to  such  process.** 

If  a  foreign  corporation  is  not  doing  business  in  a  state,  it  is  not 
subject  to  garnishment  to  reach  a  debt  due  by  it  to  another.** 

There  are,  however,  two  cases,  both  of  which  have  been  vigorously 
condemned  by  textwriterg  and  courts,  which  completely  ignore  the 
principle  that  a  nonresident  cannot  be  held  as  garnishee  when  it  is 
shown  that  he  is  a  nonresident  and  has  no  effects  of  the  debtor  in  his 
possession  within  the  state  and  owes  him  no  debt  payable  within  the 
state.** 

Both  of  these  decisions  fail  to  distinguish  garnishment,  which  is  a 
special  limited  statutory  proceeding,  from  proceedings  in  which  the 
courts  exercise  general  jurisdiction  and  in  which  strict  compliance 
with  the  requirements  in  matters  of  foreclosure  is  not  ordinarily 
jurisdictional,  as  it  is  in  attachment  and  garnishment  Where  the 
action  is  in  personam,  jurisdiction  of  the  person  of  the  defendant  is 
plenary  jurisdiction,  giving  the  court  full  power  for  all  purposes  of 
the  action.  But  in  garnishment,  jurisdiction  of  the  person  is  gener- 
ally held  to  be  only  partial  jurisdiction.  No  attention  whatever  was 
paid  to  this  distinction  in  the  two  cases  in  question.*^ 


47  Associated  Press  v.  United  Pressi 
104  6a.  51,  29  8.  £.  869. 

M  National  Bank  of  Commerce  v. 
Huntington,  129  Mass.  444. 

49Larkin  v.  Wilson,  106  Mass.  120. 

60  Gold  V.  Housatonic  B.  Co.»  1  Gray 
(Mass.)  424. 

61  Danf orth  ^  v.  Penny,  3  Mete. 
(Mass.)  564. 

68  Associated  Press  t.  United  Press, 


104  Ga.  51,  29  S.  E.  869 ;  Biter-Conley 
Mfg.  Co.  y.  Msdk,  23  Ohio  Gir.  Ct. 
164.  ' 

68  Molyneux  v.  Sejmoiir,  Fanning 
&  Co.,  30  Ga.  440,  76  Am.  Dec.  662; 
Morgan  v.  Neville,  74  Pa.  St.  52. 

64  Pennsylvania  B.  Co.  v.  Bogers,  52 
W.  Va.  450,  62  L.  B.  A.  178,  44  S.  E. 
300. 
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Some  statutes  in  express  terms  authorize  garnishment  proceedings 
against  foreign  corporations,^*  and  statutes  generally  permit  the  use 
of  such  process  to  reach  a  debt  due  to  the  defendant  in  the  original 
suit  by  a  foreign  corporation  doing  business  in  the  state.^ 

Great  conflict  and  confusion  characterize  the  decisions  of  the  courts 
of  the  several  states  respecting  the  right  to  proceed  by  garnishment 
against  debts  due  from  foreign  corporations  to  nonresidents,  and  con- 
tracted or  payable  in  a  foreign  jurisdiction.  Many  of  the  decisions 
rest  on  the  theory  that  the  debt  follows  the  person  of  the  creditor,  and 
can  be  subjected  only  in  the  jurisdiction  in  which  he  resides .•'  More- 
over, it  has  been  held  by  the  Supreme  Court  of  Alabama  '^that  a  debt 


M  GrinBell  v.  Niagara  Fire  Ins.  Co., 
127  Mich.  19,  86  N.  W.  435. 

M  tJnited  States. .  Qundry  y.  Bea- 
kirt,  173  Fed.  167;  Mooney  v.  Buford 
&  Oeorge  Mfg.  Co.,  72  Fed.  32. 

Georgia.  Sehmidlapp  &  Go.  v.  La 
Confidance  Ins.  Co.,  71  Ga.  246  (hold- 
iDg  that  a  foreign  insurance  company 
doing  business  in  adjoining  states  is 
not  liable  to  garnishment  by  seryice 
of  proee38  on  an  agent  who  attends 
to  the  business  in  those  states  and 
resides  but  does  no  business  in  the 
state  in  which  attempt  was  made  to 
garni  A  the  company). 

Illinois.  Gloyer  v.  Wells,  40  HI. 
App.  350,  affM  140  111.  102,  2§  N.  £. 
680;  0.  M,  Henderson  &  Co.  v.  Schaas, 
35  HI.  App.  155;  Boche  v.  Bhode  Is- 
land Ins.  Ass'n,  2  111.  App.  360. 

Missouri.  McAllister  v.  Pennsylva- 
nia Ins.  Co.,  28  Mo.  214. 

Kew  Hampsbire.  Steer  v.  Dow,  75 
N.  H.  95,  20  L.  B.  A.  (N.  S.)  263,  71 
Atl.  217. 

Wast  Virgliiia.  Pennsylvania  B. 
Co.  V.  Bogers,  52  W.  Va.  450,  62  L,  B. 
A.  178,  44  8.  £.  300. 

A  statute'  providing  that  **all  cor- 
porations may  be  summoned  as  trus- 
tees" is  intended  to  put  corporations 
on  the  same  footing  as  individuals, 
and  when,  under  the  law,  a  nonresi- 
dent individual  ifi  not  chargeable  by 
the  trustee  process,  although  found  in 
the  state  and  served  with  process,  a 


foreign  corporation  cannot  be  charged 
as  trustee.  Gold  v.  Housatonic  B.  Co,, 
1  Gray  (Mass.)  424. 

The  fact  that  a  foreign  corpora- 
tion is  exempt  from  prooe$s  of  gar- 
nishment under  the  laws  of  its  home 
state  will  not  exempt  it  from  such 
process  in  another  state  in  which  it 
is  doing  business.  FiT3t  Nat.  Bank 
of  Detroit  v.  Burch,  80  Mich.  242,  45 
N.  W.  93. 

It  is  not  necessary  affirmatively  to 
show  that  the  garnishee  has  complied 
with  the  statutes  imposing  conditions 
upon  which  foreign  corporation3  may 
do  business  in  the  state;  compliance 
is  presumed  in  the  absence  of  a  show- 
ing to  the  contrary.  Krafve  v.  Boy 
&  Boy,  98  Minn.  141,  116  Am«  St. 
Bep.  346,  107  N.  W.  966, 

i7See  Minor,  Conflict  of  Laws, 
§  126,  where  the*  various  theories  re- 
garding the  subject  are  diseussed. 
Professor  Minor  cites  many  casea  to 
sustain  the  correctness  of  the  view 
that  the  situs  of  a  debt,  for  purposes 
of  garnishment,  is  not  only  at  the 
domicile  of  the  debtor,  but  in  any 
state  in  which  the  garnishee  may  be 
found,  provided  the  municipal  law  of 
that  state  permits  the  debtor  to  be 
garnished,  and  provided  the  court  ac- 
quires jurisdiction  over  the  garnishee, 
through  his  voluntary*  appearance  or 
actual  service  of  process  upon  him 
within  'the  state. 
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due  to  a  nonresident  defendant,  by  a  nonresident  oorporation,  for  an 
obligation  neither  made  nor  to  be  performed  in  this  state,  is  not  within 
the  jurisdiction  of  domestic  courts,  and,  without  personal  service  on 
the  defendant  debtor,  cannot  be  subjected  to  the  plaintiff's  debt  by 
judgment  against  the  garnishee  corporation/'** 

According  to  the  weight  of  authority  a  debt  due  by  a  foreign  cor- 
poration may  be  garnisheed  in  a  state,  if  it  could  have  been  subjected 
to  suit  therein  for  such  debt  by  the  person  to  whom  it  was  indebted, 
provided  the  laws  of  such  state  permit  the  garnishment  of  a  debtor 
of  the  principal  debtor.**  The  Supreme  Court  of  the  United  States 
has  considered  the  various  views  concerning  the  situs  of  the  debt  for 
the  purpose  of  garnishment,  and  declared,  what  seems  to  be  the  most 
reasonable  and  logical  doctrine,  that  it  is  not  material  that  the  prin- 
cipal debtor  and  garnishee  are  both  nonresidents,  or  that  the  debt 
was  contracted  and  payable  in  another  state,  and  in  a  state  by  the 
laws  of  which  it  would  be  exempt  from  garnishment,  and  that  pcfirer 
over  the  person  of  the  garnishee  confers  jurisdiction  on  the  courts 
of  the  state  where  the  writ  issues,  and  that  if  there  be  a  law  of  the 
state  providing  for  the  garnishment  of  the  debt  then  the  presence 


M  Louisville  &  N.  B.  Co.  v.  Mc- 
Carty,  195  Ala.  150,  70  So.  91,  declin- 
ing to  follow  Louisville  k  N.  B.  Co. 
V.  Deer,  200  U.  S.  176,  50  L.  Ed.  426; 
Harris  v.  Balk,  198  U.  S.  215, 49  L.  £d. 
1023,  3  Ann.  Cas.  1084,  and  thereby 
depart  from  the  rule  laid  down  in 
earlier  Alabama  decisions.  The  Su- 
preme Court  of  the  United  States, 
however,  finding  itself  concluded  by 
liOuisville  &  N.  B.  Co.  v.  Deer  and 
Harris  v.  Balk,  supra,  and  Chicago, 
B.  L  &  P.  B.  Co.  V.  Sturm,  174  U.  8. 
710,  43  L.  Ed.  1144,  held,  in  a  case  de- 
cided prior  to  Louisville  &  N.  B.  Co. 
V.  MeCarty,  supra,  that  under  the  full 
faith  and  credit  clause  of  the  Federal 
Constitution,  a  judgment  of  garnish- 
ment against  a  railroad  company,  ow- 
ing wages  to  the  nonresident  judg- 
ment debtor,  which  was  rendered,  as 
^'as  permitted  by  the  state  statute, 
without  service  of  process  upon,  or 
formal  notice  to  such  debtor,  notice 
actually  having  been  given  him,  how- 
ever,   by    the    railroad    company,    is 


available  to  the  company  in  a  suit 
against  it  for  wages  brought  by  the 
judgment  debtor  in  the  state  of  his 
residence.  Baltimore  &  O.  B.  Co.  v. 
Hostetter,  240  U.  S.  620,  60  L.  Ed. 
829. 

MArkaoflaa.  Kansas  City,  P.  &  G. 
B.  Co.  V.  Parker,  69  Ark.  401,  86  Am. 
Bep.  205,  63  S.  W.  996. 

lUlnoiB.  Hunter  W.  Finch  &  Co.  v. 
Zenith  Furnace  Co.,  245  HI.  586,  92 
N.  E.  521;  Lancashire  Ins.  Co.  v.  Cor- 
betts,  165  111.  592,  36  L.  B.  A.  640, 
56  Am.  St.  Bep.  275,  46  N.  £.  631, 
rev'g  62  111.  App.  236. 

Kentucky.  Pittsburgh,  C,  C.  &  St. 
L.  By.  Co.  v.  Bartels,  108  Ey.  216,  21 
Ky.  L.  Bep.  1670,  56  S.  W.  152. 

TeoiMweOb  Mobile  &  O.  B.  Co.  v. 
Barnhill,  91  Tenn.  395,  30  Am.  St. 
Bep.  889,  19  S.  W.  21. 

West  Virginia^  Baltimore  &  O.  B. 
Co.  V.  Allen,  58  W.  Va.  388,  3  L.  B. 
A.  (N.  S.)  608,  112  Am.  St.  Bep.  975, 
52  S.  E.  465. 
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of  the  garnishee  within  the  state  gives  the  court  jurisdiction  to  make 
judgment  against  him  upon  garnishment  proceedings,  even  though 
such  presence  be  temporary,  if  during  such  temporary  presence  the 
principal  debtor  could  have  sued  the  garnishee  in  such  state  to  re- 
cover the  debt.  The  court,  speaking  through  Mr.  Justice  Peckhaip, 
said*:  ** Attachment  is  the  creature  of  the  local  law;  that  is,  unless 
there  is  a  law  of  the  state  providing  for  and  permitting  the  attach- 
ment, it  cannot  be  levied  there.  If  there  be  a  law  of  the  state  pro- 
viding for  the  attachment  of  the  debt,  then,  if  the  garnishee  be  found 
in  that  state,  and  process  be  personally  served  upon  him  therein,  we 
think  the  court  thereby  acquires  jurisdiction  over  him,  and  can  gar- 
nish the  debt  due  from  him  to  the  debtbr  of  the  plaintiff,  and  condemn 
it,  provided  the  garnishee  could  himself  be  sued  by  his  creditors  in 
that  state.  We  do  not  see  how  the  question  of  jurisdiction  vel  non 
can  properly  be  made  to  depend  upon  the  so-called  original  situs  of 
the  debt,  or  upon  the  character  of  the  stay  of  the  garnishee,  whether 
temporary  or  permanent,  in  the  state  where  the  attachment  is  issued. 
Power  over  the  person  of  the  garnishee  confers  jurisdiction  on  the 
courts  of  the  state  where  the  writ  issues.  *  *  *  If,  while  tempo- 
rarily there,  his  creditor  might  sue  him  there  and  recover  the  debt, 
then  he  is  liable  to  process  of  garnishment,  no  matter  where  the  situs 
of  the  debt  was  originally.  We  do  not  see  the  materiality  of  the  ex- 
pression 'situs  of  the  debt'  when  used  in  connection  with  attachment 
proceedings.  If  by  situs  is  meant  the  place  of  the  creation  of  the 
debt  that  fact  is  immaterial.  If  it  be  meant  that  the  obligation  to  pay 
the  debt  can  only  be  enforced  at  the  situs  thus  fixed,  we  think  it 
plainly  untrue.  The  obligation  of  the  debtor  to  pay  his  debt  clings 
to  and  accompanies  him  wherever  he  goes.  He  is  as  much  bound  to 
pay  his  debt  in  a  foreign  state  when  therein  sued  upon  his  obligation 
by  his  creditor,  as  he  was  in  the  state  where  the  debt  was  contracted. 
We  speak  of  ordinary  debts,  such  as  the  one  in  this  case.  It  would  be 
no  defense  to  such  suit  for  the  debtor  to  plead  that  he  was  only 
in  the  foreign  state  occasionally  or  temporarily.  His  obligation  to  pay 
would  be  the  same  whether  he  was  there  in  that  way  or  with  intention 
to  remain.  It  is  nothing  but  the  obligation  to  pay  which  is  garnished 
or  attached.  This  obligation  can  be  enforced  by  the  courts  of  the 
foreign  state  after  personal  service  of  process  thereon,  just  as  well 
as  by  the  courts  of  the  domicile  of  the  debtor.  If  the  debtor  leave 
the  foreign  state  without  appearing,  a  judgment  by  default  may 
be  entered,  upon  which  execution  may  issue,  or  the  judgment  may  be 
sued  upon  in  any  other  state  where  the  debtor  might  be  found.  In 
such  case  the  situs  is  unimportant.    It  is  not  a  question  of  possession 
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in  a  foreign  state,  for  possession  cannot  be  taken  of  a  debt  or  of  the 
obligation  to  pay  for  it,  as  tangible  property  might  be  taken  posses- 
sion of."  «• 

A  state  court  has  jurisdiction  to  render  a  judgment  in  garnishment 
of  a  debt  due  by  a  foreign  corx)oration,  doing  business  therein  and 
permanently  liable  to  service  and  suit  in  such  state,  to  a  nonresident, 
who  was  served  by  such  publication  as  the  "laws  of  such  state  pre- 
scribe.'*  Thus  it  was  held  that  where  a  foreign  corporation  has  com- 


60  Harris  y.  Balk,  198  U.  S.  215,  49 
L.  Ed.  1023,  3  Ann.  Gas.  1084,  cited 
approvingly  in  E.  Swindell  &  Co.  v. 
Bainbridge  State  Bank,  3  Ga.  App. 
364,  60  8.  E.  13. 

61Loai8ville  ft  N.  B.  Co.  ▼.  Deer, 
200  U.  a  176,  50  L.  Ed.  426. 

In  National  Bank  of  Wilmington  ft 
Brandjwine  v.  Furtick,  2  Marv. 
(Del.)  35.  44  L.  B.  A.  115,  69  Am.  St. 
Bep.  99,  42  Atl.  479,  the  eourt  said: 
"The  court  in  this  case  review  the 
federal  and  state  decisions,  and  show 
that  a  large  majority  of  the  states 
have  followed  the  principle  that,  for 
purposes  of  jurisdiction  in  attach- 
ment proceedings,  the  situs  of  a  debt 
is  at  the  domicile  of  the  creditor,  un- 
less otherwise  stipulated.  An  excep- 
tion to  this  rule  appears  to  be  where 
the  garnishee  is  a  resident  of  the  state 
where  the  proceedings  are  instituted, 
and  is  under  the  exclusive  jurisdic- 
tion of  that  state,  and  as  a  conse- 
quence under  its  power  to  determine 
for  itself  the  rights  and  bbligations 
arising  from  his  contracts,  and  mode 
of  enforcing  them;  and  possibly  an- 
other exception  is  where  a  foreign 
corporation  is  doing  business  in  a 
state,  and  the  debt  arose  in  respect 
to  such  business,  and  where  the  cor- 
poration submits  or  subjects  itself  to 
the  law  of  the  state  in  the  same  man- 
ner and  to  the  same  extent  in  respect 
to  such  business  as  it  would  be  bound 
to  were  it  a  corporation  created  by 
the  state.  We  avoid  expressing  an 
opinion  upon  these  cases.  The  pro- 
ceeding here  is  not  based  upon  any 


cause  of  action  that  originated  in  this 
state,  nor  to  enforce  any  contract  or 
agreement  entered  into  with  any  of 
its  citizens,  or  in  reference  to  any 
subject-matter  within  the  state.  It  is 
a  case  of  nonresident  defendant  and 
nonresident  garnishee.  True,  the  gar- 
nishee is  a  corporation  doing  business 
in  this  state,  but  the  debt  due  the 
defendant  arose  from  its  contract  for 
insurance  made  through  its  agency  in 
South  Carolina,  with  the  defendant, 
a  citizen  of  that  state,  and  concern- 
ing property  situated  there,  and  was 
payable  there  under  the  custom  of 
the  company;  and  it  was  payable 
there  in  accordance  with  the  prin- 
ciple of  law  that,  in  the  absence  of 
a  place  fixed  by  the  contract,  a  debt 
is  payable  at  the  domicile  of  the  cred- 
itor (Central  Trust  Co.  of  New  York 
v.  Chattanooga,  B.  ft  C.  B.  Co.,  68 
Fed.  685),  and  is  not  such  a  credit  or 
property  within  this  state  as  will  con- 
fer jurisdiction  in  this  proceeding, 
even  if  service  had  been  made  upon 
the  statutory  officer.  To  take  any 
other  view  would  be  to -hold  that  it 
existed,  had  its  situs,  and  was  liable 
to  attachment  in  every  state  in  this 
Union  where  the  defendant  happened 
to  have  an  officer  upon  whom  process 
could  be  served,  as  a  condition  prece- 
dent to  its  being  permitted  to  do  busi- 
ness in  such  state.  That  this  is  true 
is  shown  by  the  fact  that  an  attempt 
was  made  to  attach  this  very  same 
debt  by  a  creditor  in  the  state  of  New 
York.  Upon  motion,  the  court  there 
vacated    the    attachment    upon    the 
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plied  with  the  conditions  precedent  to  its  doin^  business  in  a  state 
and  appointed  an  agent  therein  upon  whom  process  in  any  proceedings 
in  the  courts  of  such  state  may  be  served,  it  becomes  subject  to  gar- 
nishment proceedings  in  such  state.^ 

In  a  suit  against  a  nonresident,  a  foreign  corporation  is  subject 
to  garnishment  when  the  cause  of  action  arose  in  the  state  and  the 
subject  of  the  action  is  situated  in  the  state.^  A  debt  due  from  one 
foreign  corporation  to  another  foreign  corporation,  arising  out  of  a 
contract  entered  into  in  the  state  at  an  agency  of  the  debtor  corpora- 
tion, maintained  therein  for  the  transaction  of  its  business,  is  subject 
to  garnishment  in  an  action  in  such  state  by  a  resident  plaintiff 
against  the  creditor  corporation,  although  the  latter  maintains  no 
agency  therein  for  the  transaction  of  business,  or  otherwise.**  And 
under  the  rule  that  the  situs  of  a  debt  due  by  a  third  party  to  the 
principal  defendant  is  in  any  state  in  which  the  garnishee  may  be 
found,  a  debt  due  from  a  foreign  corporation  to  a  nonresident  who 
is  only  constructively  served  with  process  is  subject  to  garnishment 


groundB  we  have  just  stated.  We  be- 
lieve this  view  to  be  based  upon  rea- 
3on  and  supported  by  authority,  and 
to  be  the  only  doctrine  consistent  with 
proper  protection  of  citizens  of  other 
states.  If  it  is  not  the  situs  of  the 
defendant  that  gives  jurisdiction,  as 
is  held  in  Insurance  Co.  v.  Ghambera, 
53  N.  J.  Eq.  468,  and  if  it  could  be 
granted  tharf;  service  was  had  upon 
the  statutory  officer,  we  would  stiU 
hold  that  the  attachment  in  the  case 
should  be  dissolved.  The  statute  pro- 
vides  that,  before  foreign  insurance 
companies  shaU  be  permitted  to  do 
business  in  this  state,  they  must  ap«. 
point  an  agent  upon  whom  process 
may  be  served.  The  condition  has  re- 
lation to  the  permission  given.  The 
presumption  is  that  only  such  juris- 
diction is  claimed  as  is  necessary  to 
deal  with  litigation  arising  out  of  the 
business  that  v  done  under  this  per* 
mission.  'Statutes  by  which  the  juris- 
diction is  assumed  should  be  con- 
strued strictly,  and  ahould  not,  unless 
their  language  is  explicit,  be  held  to 
confer  jurisdiction  beyond  that  which 


is  required  to  enable  the  courts  to 
take  cognizance  of  matters  arising 
out  of  business  done  within  the  state, 
or  eke  to  protect  and  enforce  the 
rights  of  the  residents  of  their  own 
state  against  foreign  corporations.'  " 

M  Glover  v.  Wells,  40  HI.  App.  360, 
aff'd  140  HI.  102,  29  N.  E.  680;  Roche 
V.  Bhode  Island  Ins.  Ass'n,  2  HI. 
App.  360;  McAllister  v.  Pennsylvania 
Ins.  Co.,  28  Mo.  214;  Kennedy  v.  Agri- 
cultural Ins.  Co.,  165  Pa.  8t.  179,  30 
Atl.  724;  Neuf elder  v.  German  Ameri- 
can Ins.  Co.,  6  WajBh.  336,  22  L.  B.  A. 
287,  36  Am.  St.  Bep.  166,  33  Pac.  870; 
Dittenhoofer  v.  Cour  d'Alene  Cloth- 
ing Co.,  4  Wash.  519,  30  Pac.  660. 

69  Lancaster  y.  Bpotswqod,  41  N.  Y. 
Misc.  19,  83  N.  Y.  Bupp.  572;  Good- 
win V.  Clayton  137  N.  C.  224,  67  L. 
B.  A.  209,  107  Am.  St.  Bep.  479,  49 
8.  E.  173;  Weed  Sew.  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Bep.  821; 
Brauser  v.  New  England  Fire  Ins. 
Co.,  21  Wis.  506. 

64Krafve  v.  Boy  ft  Boy,  98  Minn. 
141,  116  Am.  St  Bep.  346,  107  N.  W. 
966. 
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in  a  state  in  which  such  corporation  does  business,^*  although  the 
debt  did  not  arise  out  of  business  transacted  in  that  state  and  is  not 
payable  therein.^  So  a  debt  due  to  a  foreign  corporation,  which  has 
never  transacted  any  business  in  a  state,  nor  complied  with  the  laws 
of  such  state  prescribing  certain  conditions  prerequisite  to  its  doing 
business  in  such  state,  may  be  reached  by  garnishment,  where  the 
garnishee  is  subject  to  the  process  of  the  courts  of  such  state.^  But 
where  the  rule  is  maintained  that  the  situs  of  a  debt  is  at  the  domicile 
of  the  creditor  andvUot  that  of  the  debtor,  a  debt  due  from  a  foreign 
corporation  to  a  nonresident  on  a  cause  of  action  arising  out  of  the 
state  is  not  subject  to  garnishment.** 

In  a  suit  against  a  foreign  corporation,  garnishment  cannot  be 
served  upon  a  person  not  himself  indebted  to  the  defendant,  but  who 
is  an  agent  of  another  foreign  corporation,  a  debtor  of  the  defendant, 
not  having  an  office  or  transacting  any  business  in  the  state.**  The 
person  garnishing  is,  in  his  relation  to  the  garnishee,  merely  substi- 
tuted to  the  rights  of  his  own  debtor,  and  can  recover  only  where  the 
principal  defendant  could  recover.''* 

§3132.  AgainBt  corporatians  duurt^red  in  more  than  one  state. 
Where  a  corporation  has  been  incorporated  in  two  or  more  states, 
either  as  a  single  corporation  incorporated  within  several  states,  or 
as  several  corporations  consolidated,  the  situs  of  indebtedness  on  joint 
or  consolidated  business,  for  the  purpose  of  garnishment,  is  in  any 
one  of  those  states,''^  and  such  a  corporation  is  subject  to  garnishment 


W  Pittsburgh,  C,  C.  &  St.  L.  By. 
Co.  V.  BartelB,  108  Ky.  216,  21  Ky.  L. 
Rep.  1670,  56  8.  W.  162. 

W  Stone  V.  Drake,  79  Ark.  384,  96 
S.  W.  197;  Harvey  v.  Thompaon,  2  Ga. 
A  pp.  569,  60  S.  E.  11;  Sutton  v.  Hein- 
zle,  84  Kan.  756,  34  L.  R.  A.  (N.  8.) 

238,  115  Pac.  660,  rehearing  de- 
nied 85  Kan.  332,  34  L.  B.  A.  (N.  S.) 

239,  116  Pac.  614 ;  Burlington  &  M.  R. 
Ry.  Co.  V.  Thompson,  31  Kan.  180,  47 
Am.  Rep.  497,  1  Pac.  622;  Baltimore 
&  O.  R.  Co.  V.  AUen,  58  W.  Va.  388, 
3  L.  R.  A.  (N.  S.)  608,  112  Am.  St. 
Rep.  975,  62  S.  E.  465. 

67  Hunter  W.  Finch  &  Co.  v.  Zenith 
Furnace  Co.,  245  111.  586,  92  N.  E.  621. 

68  Louisville  &  N.  R.  Co.  v.  Steiner, 
128  Ala.  353,  30  So.   741;   Louisville 


k  N.  R.  Go.  ▼.  Nash,  118  Ala.  477,  41 
L.  R.  A.  331,  72  Am.  St.  Rep.  181,  23 
So.  826;  Ambama  Great  Southern  R. 
Co.  y.  Chumley,  92  Ala.  317,  9  So. 
286;  Louisville  &  N.  R.  Co.  v.  Dooley, 
78  Ala.  524 ;  Myer  v.  Liverpool,  L.  & 
G.  Ins.  Co.,  40  Md.  695;  Straus  v.  Chi- 
cago Glycerine  Co.,  46  Hun  (N.  T.) 
216,  aff  'd  108  N.  Y.  654,  15  N.  B.  444. 

69  Associated  Press  v.  United  Press, 
104  Ga.  51,  29  S.  E.  869. 

70  Lancashire  Ins.  Co.  v.  Corbetts, 
166  111.  692,  36  L.  R.  A.  640,  56  Am. 
St.  Rep.  275,  46  N.  E.  631,  rev  'g  62  HI. 
App.  236. 

71  Johnson  v.  Union  Pac.  R.  Co.,  146 
Fed.  249;  Georgria  &  A.  Ry.  Co.  v. 
Stollenwerck,  122  Ala.  539,  26  So.  258; 
Johnson  v.  Union  Pac.  R.  Co.,  29  R.  L 
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by  a  citizen  of  one  of  the  states  in  the  courts  of  that  state,  although 
the  debt  sought  to  be  reached  is  due  to  a  nonresident,  and  was  con- 
tracted in  one  of  the  other  states  where  the  company  is  chartered^' 

B.    Property  and  Interests  Subject  in  General 

§  3133.  Property  subject  in  general.  The  property,  real  and  per- 
sonal, of  strictly  private  corporations,  such,  for  instance,  as -manu- 
facturing, mining,  and  trading  companies,  is  liable  to  be  taken  on 
attachment  or  execution,  precisely  as  the  property  of  an  individual 
debtor,''*  differing  in  this  respect  from  the  property  of  so-called  public 
service  corporations,  as  is  shown  hereafter,''^*  unless  the  statutes  pre- 
scribe the  particular  kinds  of  property  or  interests  which  are  subject 
to  such  process.'* 

A  corporation  cannot  claim  that  its  funds  are  exempt  from  the 
process  of  its  creditors,  because  it  needs  them  for  the  repair  of  its 
property  or  has  by  resolution  set  them  apart  for  that  purpose.'* 

In  actions  against  corporations,  attachment  or  execution  cannot,  of 
course,  be  levied  on  the  individual  property  of  stockholders,''  unless 
there  is  statutory  authority  therefor,  nor  can  the  creditors  of  stock- 


80,  132  Am.  St.  Rep.  799,  69  Atl.  298; 
Pierce  v.  Chicago  &  N.  W.  By.  Co.,  36 
Wis.  283. 

7S  Mobile  &  O.  B.  Co.  v.  BarnhiU, 
91  Tenn.  395,  30  Am.  St.  Bep.  889,  19 
S.  W.  21 ;  Holland  v.  Mobile  &  O.  B. 
Co.,  84  Tenn.  414. 

T8  Gardner  v.  Mobile  &  N.  W.  B. 
Co.»  102  Ala.  635,  48  Am.  St.  Bep.  84, 
15  So.  271;  Overton  Bridge  Co.  v. 
Means,  33  Neb.  807,  29  Am.  St.  Bep. 
514,  51  N.  W.  240;  Gooch  v.  McGee, 
83  N.  C.  59,  35  Am.  Bep.  558. 

The  court,  in  a  suit  begnn  by  trus- 
tee process,  will  not  compel  perform- 
ance of  an  executory  contract  be- 
tween a  foreign  corporation  and  its 
local  agent  for  the  purpose  of  subse- 
quently bringing  into  the  agent's 
hands  property  which  may  be  reached 
by  3uch  process.  Hopedale  Mfg.  Co. 
V.  CUnton  Cotton  Mills,  224  Mass.  193, 
112  N.  E.  879. 

74  See  13171,  infra. 

In  Pennsylyania  statutes  provide 
for     different    kinds    of    executions 


against  corporations,  the  property  of 
a  private  corporation  having  no  public 
duties  to  perform,  being  subject  to  an 
ordinary  writ  of  fieri  facias,  while  the 
property  of  a  public  3ervice  corpora- 
tion is  made  subject  to  a  special  fieri 
facias.  East  Side  Bank  v.  Columbus 
Tanning  Co.,  170  Pa.  St.  1,  32  Atl. 
539;  Beynolds  v.  Beynolds  Lumber 
Co.,  169  Pa.  St.  626,  47  Am.  St.  Bep. 
935,  32  Atl.  537. 

7I(  International  Coal  Min.  Co.  v. 
Pennsylvania  B.  Co.,  152  Fed.  561; 
Smith  V.  United  States  Fire  Ins.  Co., 
126  Tenn.  435,  45  L.  B.  A.  (N.  S.) 
266,  Ann.  Cas.  1913  E  196,  150  S. 
W.  97. 

76B6ed  V.  Penrose's  Ex'x,  36  Pa, 
St.  214,  2  Grant  (Pa.)  472;  Fox  v. 
Beed,  3  Grant  (Pa.)  81. 

77Tregre  k  Shexnayder  v.  Carter 
Packet  Co.,  132  La.  293,  45  L.  B.  A. 
(N.  S.)  189,  61  So.  379;  Adams  v. 
Wiscasset  Bank,  1  Greenl.  (Me.)  361, 
10  Am.  Dec.  88;  State  y,  Marshall,  69 
Miss.  486,  13  So.  668. 
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holders  levy  such  process  on  a  specific  part  of  the  property  of  the 
corporation,^*  and  shares  of  paid-up  stock  of  individual  stockhcdders 
are  at  no  time  subject  to  levy  and  seizure  for  the  debts  of  the  cor- 
poration.''* 

§  3134.  Franchises.  The  franchise  of  an  ordinary  private  corpora- 
tion cannot  be  levied  upon  and  sold  under  a  common-law  execution 
issued  upon  a  judgment  at  law  nor  taken  by  attachment,  unless  under 
some  positive  provision  of  law  which  points  out  the  mode  and  method 
by  which  the  sale  and  transfer  may  be  effected.*^  And  this  is  so  also 
as  to  the  franchises  of  public  service  corporations^  the  rule  having 
been  applied  to  those  of  railroad  companies,*^  of  turnpike  or  plank 
road  companies,**  of  ferry,**  bridge,**  or  canal  companies,**  or  of 
water  companies,**  or  of  a  market  house  association.*'' 


78  Williamson  Sjndiea  v.  8moot,  7 
Mart.  (La.)  31,  12  Am.  Dee.  494; 
North  Carolina  Mnt.  In^.  Co.  ▼.  Hicks, 
*  48  N.  C.  58. 

7S  Johnson  ▼.  United  B7B.  Co.,  247 
Mo.  326,  152  S.  W.  362. 

See  f  3154,  infra. 

•0  Keystone  Bank  v.  DonneUy,  106 
F0d.  832;  New  Orleans,  8.  F.  ft  L.  B. 
Co.  V.  Delamore,  34  La.  Ann.  1225; 
Stewart  v.  Jones,  40  Mo.  140;  State 
V.  Turnpike  Co.  of  Middletown,  65 
N.  J.  L.  73,  46  AtL  569. 

ai  Hatcher  v.  Toledo,  W.  ft  W,  B. 
Co.,  62  lU.  477;  Arthur  v.  Commercial 
&  Bailroad  Bank,  9  Smedes  ft  M. 
(Miss.)  394,  48  Am.  Dec.  719;  West- 
ern Pennsylvania  By.  Co.  v.  Johnston, 
69  Pa.  St.  290. 

A  statute  authorizing  the  attach- 
ment upon  mesne  process,  and  the  sale 
upon  execution,  or  warrant  of  distress, 
of  the  franchises  of  corporations  au* 
thorized  to  receive  toll,  so  far  as 
those  franchises  relate  to  receiving 
toll,  though  not  expressly  mentioning 
railroad  corporations,  includes  a  rail- 
road corporation  authorized  to  receive 
toll.  Simmons  v.  Worthington,  170 
Mass.  203,  49  N.  £.  114. 

And  in  Lawrence  v.  Morgan's  Lou- 
isiana ft  T.  B.  ft  8.  8.  Oo^  39  La. 


Ann.  427,  4  Am.  St.  Bep.  265,  2  80. 
69,  it  was  held  that  the  franchise  of 
a  railroad  company  is  transferred  at 
a  United  States  marshal's  sale  of  the 
railroad  and  all  of  its  franchises  to 
the  purchaser,  even  if  he  is  a  natural 
person. 

MOftllfoxnla.  Wood  v.  Truckee 
Turnpike  Co.,  24  Cal.  474. 

Kentucky*  Winchester  ft  L.  Turn- 
pike Bead  Co.  v.  Vimont,  5  B.  Mon.  1. 

Michigan.  James  v.  Pontiac  ft  G. 
Plank  Bead  Co.,  8  Mich.  91. 

Ohio.  Seymour  v.  Milford  ft  C. 
Turnpike  Co.,  10  Ohio  476. 

Pennsylvania.  Ammant  v.  New  Al- 
exandria ft  P.  Turnpike  Boad,  13 
Serg.  ft  B.  210,  15  Am.  Dec.  593. 

Tenneesee.  Baxter  v.  Nashville  ft 
H.  Turnpike  Co.,  78  Tenn.  488. 

M  Thomas  v.  Armstrong,  7  CaL  286; 
Munroe  v.  Thomas,  5  Cal.  470. 

M  Covington  Draw  Bridge  Co.  v. 
Shepherd,  21  How.  (U.  S.)  112,  16  L. 
£d.  698. 

M  Que  V.  Tide  Water  Canal  Co.,  24 
How.  (U.  8.)  257,  16  L.  Bd.  635 ;  Sus- 
quehanna Canal  Co.  v.  Bonham,  9 
Watts  ft  8.  (Pa.)  27,  42  Am.  Dec.  315. 

ae  City  Water  Co.  v.  State,  88  Tex. 
600,  32  S.  W.  1033. 

97  Palestine  v.  Barnes,  50  Tex.  538. 
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When  a  statute  authorizes  the  sale  of  the  franchise  of  a  corpora- 
tion to  satisfy  a  judgment,  the  authority  is  derived  entirely  from  the 
statute,  and  the  sale  cannot  be  made' in  any  other  mode  than  that 
pointed  out  by  the  statute.** 

A  statute  recognizing  the  rights  of  purchasers  of  the  franchises, 
and  providing  that  they  may  constitute  a  body  poUtic,  has  reference 
to  a  purchase  in  the  manner  theretofore  authorized,  that  is,  under  a 
decree  in  equity,  and  not  under  a  common-law  execution.** 

On  an  execution  sale  of  the  franchise  of  a  corporation,  unauthorized 
and  void  because  not  made  in  the  manner  and  under  the  conditions 
prescribed  by  the  statute,  the  acquiescence  of  the  stockholders,  and 
the  expenditure  of  money  by  the  purchaser  in  improving  the  property, 
with  their  knowledge,  will  not  confirm  and  render  valid  such  a  sale.** 


§  3136.  Property  or  money  in  hands  of  Mew  at  agoit.  While 
there  is  not  wanting  authority  for  the  view  that  money  or  property 
in  the  possession  of  a  person  as  officer  or  agent  of  the  defendant  cor- 
poration may^be  reached  by  garnishment,*^  according  to  the  apparent 


M  James  v.  Pontiac  A  G.  Flank 
Boad  Co.,  8  Mich.  91;  Taylor  v.  Jer- 
kiiui,  51  N.  C.  316. 

Where  there  was  a  judgment  at  law 
against  a  bridge  company,  under 
which  the  toUs  were  sold  in  exeeu- 
tion,  a  court  of  equity  has  power  to 
eause  possession  to  be  taken  of  the 
bridge,  to  appoint  a  receiver  to  col- 
lect tolls,  and  pay  them  into  court, 
to  the  end  of  dischargring  the  judg- 
ment at  law.  Covington  Draw  Bridge 
Co.  v.  Shepherd,  21  How.  (U.  S.)  112, 
16  L.  Ed.  698. 

Under  the  statute  for  the  regula- 
tion of  turnpike  companies,  an  exe- 
cution cannot  be  levied  upon  the  right 
of  a  company  to  take  tolls  unless  no- 
tice has  first  been  given,  according  to 
the  provisions  of  the  act,  to  some  re- 
ceiver of  toll  on  the  road.  Seymour 
V.  Milford  &  C.  Turnpike  Co.,  10  Ohio 
476. 

•9  State  V.  Turnpike  Co.  of  Middle- 
town,  65  N.  J.  L.  73,  46  Atl.  669. 

•0  James  v.  Pontiac  &  G.  Plank 
Boad  Co.,  8  Mich.  91. 

91  Littleton  Nat.  Bank  v.  Portland 


k  O.  B.  B.,  58  N.  H.  104,  42  Am.  Bep. 
584;  Jepson  v.  International  Fraternal 
Alliance,  17  B.  L  471,  23  Atl.  15; 
Bverdell  v.  Sheboygan  &  F.  B.  Co.,  41 
Wis.  395. 

''The  oifieerB  or  agents  of  public 
corporations,  or  quasi-public  officers, 
are  not  liable  to  the  proceeding  in 
respect  to  money  in  their  hands  as 
such  upon  grounds  of  public  policy, 
but  it  cannot  be  fairly  said  that  the 
liability  of  an  officer  or  agent  of  a 
private  corporation  is  affected  by  any 
such  considerations  any  more  than 
that  of  an  agent  of  a  natural  person 
in  a  similar  case.  *  *  *  When 
the  officer  has  the  actual  possession 
and  the  physical  control  of  the  money 
of  the  corporation,  it  would  seem  to 
be  an  unsubstantial  refinement  to 
deny  the  remedy  because  the  debtor 
himself  has  a  right  to  control  the 
application  and  use  of  the  funds. 
The  language  of  the  statute  is  very 
broad,  and  it  is  a  remedial  one  and 
should  be  liberally  construed.  There 
can  be  no  sound  reason  for  holding 
that    a    private    corporation,    as    a 
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weight  of  authority,  it  is  not  subject  to  garnishment  or  trustee  process 
in  an  ordinary  action  by  a  creditor  against  the  company ;  his  possession 
of  »snch  property  or  money  as  an  officer  or  agent  is  possession  by  the 
company .••  And  the  fact  that  a  corporation  has  directed  its  treasurer 
to  pay  out  of  its  funds  a  specified  sum  to  the  defendant  in  the  attach- 
ment suit,  as  a  mere  gratuity  for  the  benefit  of  third  parties,  will 
not  render  the  treasurer  liable  to  the  process,  of  garnishment,  nor 
would  it  render  the  corporation  thus  liable.**  This,  of  course,  as  in 
all  matters  relating  to  garnishment,  is  liable  to  be  controlled  by 
statute,  as  has  been  done  in  the  case  of  a  special  statute  for  the  en- 
forcement of  a  judgment  against  a  railroad  by  motion  against  an 
agent  for  money  in  his  hands.*^  And  in  some  jurisdictions  a  general 
statute  is  considered  so  broad  in  terms  as  to  cover  such  a  case,  as,  for 
instance,  a  statute  which  authorizes  the  execution  of  an  attachment 
**by  summoning  any  person  indebted  to,  or  having  in  his  possession, 
or  under  his  control,  property  belonging  to  the  defendant.'*    Under 


debtor,  is  entitled  to  put  its  moneys  burgh,  Ft.  W.  &  C.  B.  Co.,  35  Pa.  St. 
or  property  into  the  hands  of  one  of 
its  officers  or  agents,  and  enjoy  an 
immunity  from  the  proceedings  of 
creditors  to  reach  it  by  garnishee 
process,  denied  to  a  natural  person, 
who  puts  his  money  or  property  in 
the  hands  of  his  agent.  The  objec- 
tion that  sustaining  the  garnishment 
in  question  is  to  sustain  a  proceeding 
which  is  practically  a  garnishment  of 
the  debtor  defendant  is  really  quite 
technical  and  without  substantial 
merit."  Mayo  v.  Hansen,  94  Wis. 
610,  36  L.  R.  A.  561,  69  N.  W.  344. 

•8  Georgia.  Macon  Nav.  Co,  v. 
Bchofield,  111  Ga.  881,  36  S.  E.  965. 

Kentucky.  Wilder  v.  Shea,  13 
Bush  128. 

Maine.  Pettingill,  Andrews  &  Go. 
V.  Rangely  Light  &  Power  Co.,  109 
Me.  87,  83  Atl.  697 ;  Donnell  v.  Port- 
land &  0.  B.  Co.,  73  Me.  567;  Sprague 
V.  Steam  Nav.  Co.,  52  Me.  592;  Pet- 
tingill V.  Androscoggin  R.  Co.,  51  Me. 
370. 

Missouri.  Mueth  v.  Schardin,  4  Mo. 
App.  403. 

PennsFl^vaiUa.    Fowler      v.      Pitts- 


22. 

Tenneesee.  McGraw  v.  Memphis  & 
O.  R.  Co.,  45  Tenn.  434. 

Wasbington.  Marx  v.  Parker,  9 
Wash.  473,  43  Am.  St.  Rep.  849,  37 
Pac.  675. 

Thus  the  treasurer  of  a  corporation 
cannot  be  charged  as  trustee  for  cor- 
porate funds  pledged  to  him  to  se- 
cure an  indebtedness  of  the  company 
to  him.    Bowker  v.  Hill,  60  Me.  172. 

WNeuer  v.  O 'Fallon,  18  Mo.  277, 
59  Am.  De^.  313. 

W  Chicago  &  S.  E.  R.  Co.  v.  Witt, 
160  Ind.  680,  67  N.  E.  519;  LduisvUle, 
N.  A.  &  C.  Ry.  Co.  v.  Thompson,  62 
Ind.  87;  Ft.  Wayne,  M.  ft  C.  R.  Co. 
V.  Clark,  59  Ind.  191;  Logansport,  C.  & 
S.  W.  Ry.  Co.  V.  Byrd,  51  Ind.  526; 
Chicago  &  S.  E.  Ry.  Co.  v.  Browers, 
27  Ind.  App.  628,  61  N.  E.  958;  Chi- 
cago ft  8.  £.  R.  Co.  V.  Adam«,  26  Ind. 
App.  443,  59  N.  E.  1087 ;  Chicago  ft  8. 
E.  Ry.  Co.  V.  Harris,  19  Ind.  App.  137, 
46  N.  E.  1010;  Chicago  ft  S.  E.  R.  Co. 
V.  Coulter,  18  Ind.  App. '512,  48  N.  E. 
388;  Chicago  ft  8.  E.  Ry.  Co.  v. 
Adams,  12  Ind.  App.  317,  39  N.  E. 
877. 
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such  a  statute,  it  has  been  held  that  where  the  president  of  a  corpora- 
tion, at  the  time  he  was  served  as  garnishee  in  an  action  against  the 
corporation  had,  in  his  custody,  in  a  safety  deposit  box,  over  which 
he  had  exclusive  control,  money  which  belonged  to  the  corporation, 
the  money  was  in  his  possession  under  the  letter  of  the  statute,^  and 
that  process  of  garnishment  lies  against  the  keeper  of  a  tollgate 
belonging  to  an  incorporated  plank  road  company,  to  subject  the 
money  in  his  hands  as  the  property  of  the  company .•• 

An  o£Scer  or  agent  may  be  gamisheed  if  he  holds  anything  as  an 
individual  belonging  to  the  company  or  if  he  is  indebted  to  the 
company .•^  And  it  has  been  held  that  property  or  funds  belonging  to 
a  private  corporation,  in  possession  of  a  stockholder  and  not  in  his 
hands  as  a  dividend,  is  subject  to  garnishment  by  a  creditor  of  the 
corporation.** 

§  3136.  Deposits  with  state  officials.  The  statutes  of  a  number  of 
states  provide  that  no  insurance,  investment  or  other  like  corporation 
which  has  not  been  incorporated  under  the  laws  of  such  state  shall 
carry  on  its  business  within  such  state  until  it  shall  have  deposited 
with  some  designated  state  official  either  securities  or  money  of  a 
specified  cash  value,  and  provision  also  is  usually  made  for  the  return 
of  such  deposit  to  the  f6reign  corporation  when  it  ceases  to  carry  on 
its  business  within  the  state  and  its  liability  to  citizens  of  the  state 
have  been  satisfied  or  ternjinated.** 

The  question  whether  a  foreign  creditor  can  subject  such  deposit 
to  the  process  of  foreign  attachment  after  the  corporation  has  ceased 
to  do  business  in  the  state,  and  its  liabilities  to  citizens  of  the  state 
have  been  satisfied  and  terminated,  has  been  before  the  courts  for 
determination,  and  it  is  held  that  such  deposit,  if  in  the  form  of  se- 
curities, cannot  be  reached  by  attachment  proceedings,  but  that  such 
deposit  must  be  returned  by  the  state  official  to  the  corporation.* 

§  3137.  Property  of  foreign  oorporation.  The  statute  authorizing 
the  attachment  of  property  usually  provides  that  the  writ  of  attach- 
ment be  levied  upon  the  r^al  and  personal  property  of  the  defendant, 

M  Clark  v.  Minge,  187  Ala.  97,  65  M  Hughes  v.  Oregonian  B.  Co.,  11 

Bo.  832.    8ee  also  Ilrst  Nat.  Bank  v.  Ore.  158,  2  Pae.  94. 

Dayenport  ft  Bt.  P.  B.  Co.,  45  Iowa  99  See  chapter  on  Foreign  Corpora- 

120.  tions,  infra. 

M  Central   Plankroad    Co.   v.   Sam-  iBollo  v.  Andes  Ins.  Co.,  23  Oratt. 

mons  ft  Dotes,  27  Ala.  380.  (Va.)  509,  14  Am.  Bep.  147. 

97  Macon  Nav.  Co.  v.  Schofield,  111 
Ga.  881,  36  8.  E.  965. 
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and  in  the  absence  of  any  limitation  aa  to  the  species  of  property 
which  may  be  levied  upon,  all  tangible  property  of  the  corporation, 
which  is  within  the  limits  of  the  state,  is  subject  to  attachment.' 
This  rule  applies,  even  though  the  corporation  has  a  large  amoimt  of 
visible,  tangible  property  within  the  state.' 

§3138.  Exemption  laws.  In. some  jurisdictions,  statutes  exempt 
certain  kinds  of  property  and  obligations  from  attachment  and  gar- 
nishment, and  such  statutes  are,  of  course,  to  be  given  operation.  A 
statute  exempting  the  wages  of  employees  of  railroad  companies  from 
the  process  of  garnishment  is  repealed  by  a  statute  exempting  the 
wages  of  persons  generally,  and  a  provision  in  the  later  statute  limit- 
ing the  right  of  »uch  exemption  to  married  persons,  or  persons  having 
to  provide  for  the  entire  support  of  a  family,  is  as  applicable  to  railroad 
employees  as  to  any  other  persons.*  Where  household  goods,  exempt 
from  garnishment)  were  levied  on  after  being  delivered  to  a  railroad 
company  for  shipment,  and  not  shipped,  but  neither  the  plaintiff, 
the  officer  nor  the  company  knew  that  such  property  was  exempt, 
and  the  goods  were  forwarded  as  soon  as  the  officer  learned  that  they 
were  exempt,  it  was  held  that  there  was  no  right  of  action  for  the 
delay  against  either  the  plaintiff,  the  c^cer  or  the  company .•  Execu- 
tion cannot  issue  against  the  exempt  property  of  a  charitable  corpora- 
tion, sued  in  tort,  notwithstanding  the  rendition  of  a  judgment  against 
such  corporation.' 

Laws  which  exempt  certain  classes  of  persons  or  of  property  from 
the  operation  of  attachment  or  garnishment  statutes  are  not  part  of 
the  contracts.  They  pertain  to  the  remedy  and  are  subject  to  the 
law  of  the  forum,  and  have  no  force  outside  the  state.  Consequently, 
in  the  case  of  an  attachment  against  a  foreign  corporation  for  a  debt 
created  in  another  state,  the  exemption  laws  of  that  state  cannot  be 
applied,^  and  in  a  garnishment  suit  it  is  immaterial  that  the  principal 


S  South  Carolina  B.  Co.  v.  McDon- 
ald, 5  Ga.  581;  Poor  v.  Chapin,  97  Me. 
295,  54  Atl.  753;  Bushel  v..  Common- 
wealth Ins.  Co.,  15  Serg.  in  B.  (Pa.) 
173. 

SSprague  v.  Universal  Voting 
Mach.  Co.,  134  111.  App.  379 ;  McClop- 
key  v.  Snowden,  212  Pa.  249,  108  Am. 
St.  Bep.  867,  61  Atl.  796;  Madden  v. 
Penn  Elec.  Light  Co.,  181  Pa.  St.  617, 
38  L.  B.  A.  638,  37  Atl.  817. 

4Burlander  v.  Milwaukee  &  St.  P. 
B.  Co.,  26  Wis.  76. 


SHynds  v.  Wjmn,  71  Iowa  593,  33 
N.  W.  78. 

6 Woman's  Christian  Nat.  Library 
Ass'n  V.  Fordyce,  73  Ark.  625,  86  8. 
W.  417, 

7  Stone  v.  Drake,  79  Ark.  384,  96  8. 
W.  197. 

In  Pierce  v.  Chicago  &  N.  W.  By. 
Co.,  36  Wis.  283,  it  was  held  that 
where  a  corporation  existing  under 
the  laws  of  two  states  has  been  gar- 
nished in  one  state  in  an  attachment 
suit  against  a  resident  of  the  other 
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debtor  and  garnishee  are  both  nonresidents,  and  that  the  debt  gar- 
nisheed  was  contracted  and  is  payable  elsewhere,  and  in  a  state  by 
the  laws  of  which  it  would  be  exempt  from  garnishment,  when  a 
statute  fixes  the  situs  oi  the  debt  at  the  residence  of  the  garnishee.* 


C.  Stock  and  Stockholders'  and  Corporate  Bonds 

§3139.  Shares  of  stock— At  common  law.  By  the  common 
law,  shares  of  stock  in  a  corporation,  being  intangible  property  in- 
capable of  manual  seizure,  are  not  subject  to  attachment  or  execu- 
tion,^  nor  can  they  be  subjected  to  garnishment  process.^®  It  is  only 


state,  and  has  suffered  and  satisfied 
a  judgment  against  it  as  garnisheey 
and  is  afterwards  sued  in.  the  other 
state  by  the  attachment  defendant 
for  the  same  property  or  indebted- 
ness for  which  it  was  thus  garnished, 
it  must  be  treated  in  sueh  action  as  a 
domestic  corporation,  and  presumed  to 
know  the  exemption  laws. 

•  Harvey  v.  Thompson,  2  Ga.  App. 
569,  60  S.  E.  11;  Baltimore  &  0.  B. 
Co.  V.  Allen,  58  W.  Va.  388,  3  L.  R. 
A.  (N.  S.)  608,  112  Am.  St.  Rep.  975, 
52  S.  E.  465. 

An  answer  of  a  garnishee  that  it 
was  indebted  upon  a  policy  of  insur- 
ance upon  the  homestead  of  the  d^t- 
or  in  Wisconsin,  and  that  by  the  laws 
of  that  state  such  insurance  was  ex- 
empt from  attachment  and  garnish- 
ment, and  that  since  the  commence- 
ment of  garnishment  proceedings  it  had 
been  compelled  by  judgment  of  a  court 
of  competent  jurisdiction  in  that  state 
to  pay  the  amount  of  such  insurance 
to  the  debtor,  was  insufficient;  the 
exemption  law  of  Wisconsin  could 
have  no  force  without  that  state. 
Roche  V.  Rhode  Island  Ins.  Ass'n,  2 
III  App.  360. 

9JMSKDB8A.  Deutschman  v.  Byrne, 
64  Ark.  Ill,  40  8.  W.  780. 

Cknmactlcat.  Barber  v.  Morgan,  84 
Conn.  518,  Ann.  Cas.  1912  D  951,  80 
Atl.  791. 

Delaware.  Fowler  v.  Dickson,  1 
Boyee  113»  74  Atl.  601. 


Kentucky. N  Husband  v.  Linehan, 
168  Ky.  804,  Ann.  Cas.  1917  D  954, 
181  S.  W.  1089. 

Maryland.  United  6tates  Exp.  Co. 
y.  Hurlock»  120  Md.  107,  Ann.  Cas. 
1915  A  566,  87  Atl.  834. 

Michigan .  Van  Norman  v.  Jackson 
Circuit  Judge,  45  Mich.  204,  7  N.  W. 
796;  Blair  v.  Compton,  33  Mich.  414. 

MiBSOUXt  Foster  v.  Potter,  37  Mo. 
525. 

Kew  York.  Benton  v.  Livingston, 
9  Johns.  96,  6  Am.  Dec.  264. 

Kortli  Oarollna.  Cooper  v.  Dismal 
Swamp  Canal  Co.,  6  N.  C.  195. 

Tennasaee.  Nashville  Bank  v. 
Ragsdale,  Peck  296. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  R.  A. 
670,  107  Am.  St.  Rep.  938,  49  8.  E. 
392. 

10  Alabama.  Planters'  &  Mer- 
chants '  Bank  v.  Leavens,  4  Ala.  753. 

Gtooxgla.    Ross  v.  Ross,  25  6a.  297. 

minolB.  Pease  v.  Chicago  Crayon 
Co.,  235  HI.  391,  18  L.  R.  A.  (N.  S.) 
1158,  14  Ann.  Cas.  263,  85  N.  E.  619, 
aflP'g  138  m.  App.  513;  Netter  v. 
Board  of  Trade  of  Chicago,  12  111. 
App.  607  (a^  to  certificates  of  mem- 
bership in  a  board  of  trade). 

MissonrL  Armour  Bros.  Banking 
Co.  V.  St.  Louis  Nat.  Bank.  113  Mo. 
12,  35  Am.  St.  Rep.  691,  20  S.  W.  690. 

Texas.  3ierchants'  Mut.  Ins.  Co. 
V.  J.  H.  Brower  &  Co.,  38  Tex.  230. 
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when  clearly  authorized  by  statute  that  shares  of  stock  can  be  sub- 
jected to  such  process.** 


§3140.  — Under  statutes.  Shares  of  stock  are  now  generally 
made  liable  by  statute  to  process  of  execution,  attachment  and  gar- 
nishment or  trustee  process.*'  To  be  within  the  operation  of  such 
statutes,  however,  it  is  generally  considered  that  they  should  be  clearly 
within  the  terms  used  in  the  statute.  If  the  statute  does  not  expressly 
authorize  a  levy  upon  shares  of  stock,  nor  attempt  to  prescribe  any 
method  by  which  a  levy  can  be  made,  they  are  not  subject.** 

Stock  has  been  held  not  to  be  an  ''indebtedness"  of  the  corporation 
to  thQ  stockholder,*^  And  in  some  cases  it  has  been  hdd  not  to  be 
within  a  statute  subjecting  ''personal  property"  to  such  process,** 
though  the  better  opinion  seems  to  be  that  stock  is  included  in  statutes 


li  Barber  v.  Morgan,  84  Conn.  618, 
Ann.  Ca3.  1912  D  951,  80  Atl.  791; 
Armour  Brofk  Banking  Co.  v.  St.  Louis 
Nat.  Bank,  113  Mo.  12,  35  Am.  St. 
Bep.  691,  20  &.  W.  690  j  Poster  v.  Pot- 
ter, 37  Mo.  525. 

IS  AUcaasas.  Deutsehman  ▼.  Byrne, 
64  Ark.  Ill,  40  S.  W.  780. 

Delaware.  HoUand  v.  Leslie,  t 
Harr.  306. 

Xentaeky.  Husband  v.  Linekan, 
168  K:y.  304,  Ann.  Cas.  1917  D  954, 181 
S.  W.  1089. 

MsHBttchnsattS.  Van  Tine  v.  Morse, 
104  Mass.  275 ;  Howe  v.  Starkweather, 
17  Mass.  240. 

New  Jersey.  '  Castle  v.  Carr,  16  N. 
J.  L.  394. 

New  TMc.  Pardee  ▼.  Leitch»  6 
Lans.  303. 

Ohio.  National  ^  Bank  v.  Lake  Shore 
&  M.  S.  By.  Co.,  21  Ohio  St.  221. 

Pemuorlvaala.  Eby  v.  Ouest,  94 
Pa.  St.  160;  Weaver  ▼.  Huntingdon  A 
B.  T.  M.  Bailroad  ft  Coal  Co.,  50  Pa. 
St.  314;  Lex  ▼•  Potters,  16  Pa.  St. 
295. 

TeonesBee.  Nashville  Trust  Co.  ▼. 
Weaver,  102  Tenn.  66,  50  S.  W.  763; 
Memphis  Appeal  Pub.  Co.  v.  Pike,  56 
Tenn.   697. 

Waahixigton.       Hardin     v.     White 


Swan  Mining  ft  MUling  Co.,  26  Wash. 
583,  67  Pac.  236. 

The  interest  of  a  legatee  in  shares 
can  be  attached  in  an  ordinary  trus- 
tee process,  and  upon  such  a  process 
the  executors  can  be  charged  as  his 
trustees;  when  so  charged,  it  would 
be  their  duty,  on  being  called  on  by 
the  officer,  to  divest  themselves  of 
the  formal  title,  and  to  make  such  a 
transfer  as  the  by-laws  of  the  cor- 
poration might  require,  in  order  to 
place  the  shares,  on  the  books,  in  the 
name  of  the  legatee.  Van  Tine  v. 
Morse,  104  Mass.  275. 

Shares  of  stock  owned  by  an  eze- 
cdtion  defendant  in  an  irrigation  cor- 
poration are  not  appurtenant  to  the 
lands  owned  by  such  execution  de- 
fendant, although  he  irrigates  such 
lands  with  water  from  a  canal  owned 
by  such  corporation,  and  do  Jdot  pass 
with  the  lands  under  execution  sale. 
Wells  V.  Price,  6  Idaho  490,  66  Pac. 
266. 

iSBhea  v.  Powell,  24  HI.  App.  77; 
Van  Norman  v.  Jackson  Circuit 
Judge,  45  Mich.  204,  7  N.  W.  796. 

14  Ross  V.  Boss,  25  Oa.  297. 

15  Haley  v.  Beid,  16  Ga.  437;  Foster 
V.  Potter,  37  Mp.  525. 
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authorizing  a  levy  to  be  made  on  personal  property  generally.^®  The 
words  '^ rights"  and  '^effects"  in  a  statute  authorizing  the  levy  of 
an  attachment  or  garnishment  include  the  interest  of  a  stockholder  in 
a  corporation,^''  as  also  do  the  words  '  ^  choses  in  action, ' '  ^*  and  as 
well,  of  course,  when  they  are  referred  to  in  express  language,  such  as 
''stocks,  or  interest  in  stocks/'^* 

The  interest  of  a  member  of  a  co-operative  bank,  who,  under  the 
charter  and  statutes,  has  a  right  to  demand  back  the  money  he  has 
paid  to  th^  corporation,  together  with  any  profits  which  may  have 
accrued,  deducting  fines  and  his  share  of  losses,  is  ''money,  due  by 
the  defendant,"  subject  to  be  taken  by  trustee  process;  the  relation 
between  the  C(Mrporation  and  member  is  that  of  debtor  and  creditor, 
or  at  least  constitutes  a  contractual  or  quasi  contractual  obligation 
to  pay  money .•• 

When  liable  to  be  taken  on  execution,  shares  of  stock  are  subject 
to  be  taken  also  on  attachment.'^ 

The  right  given  by  statute  to  levy  on  and  sell  shares  of  stock  under 
execution  is  limited  to  the  shares  of  stock  in  the  particular  class  or 
classes  of  corporations  designated  in  the  statute.'' 

And  w^ere  a  statute  authorizes  the  attachment  or  garnishment  of 
an  equitable  interest  in  property,  the  interest  in  shares  of  corporate 
stock  may  be  attached  although  such  shares  stand  on  the  books  of  the 
corporation  in  the  name  of  another.** 

16  Edwards  v.  Bengnot,  7  Cal.  162;  ttLyon  v.  Denison,  80  Mich.  371,  8 

Pease  v.  Chieago  Crayon  Co.,  236  HI.  L.  B.  A.  358,  45  N.  W.  368. 

3»1,  18  L.  B.  A.  (N.  S.)  1168,  14  Ann.  as  United  States.     New  York  Com- 

Cas.  263,  86  N.  E.  619,  aff'g  138  lU.  mercial  Co.  v.  Francis,  83  Fed.  769. 

App.  613;  Old  Second  Nat.  Bank  of  Cfolonulo.    See  Pullen  v.  Headberg, 

Bay  City  v.  WilUams,  112  Mich.  664,  63   Colo.  602,  127   Pac.   964,  holding 

71  N.  W.  160;  Puget  Sound  Nat.  Bank  further  that  such  trust  can  be  estab- 

of  Everett  v.  Mather,  60  Minn.  362,  lished  only  by  judgment,  in  an  action 

62  N.  W.  396 ;  Banning  v.  Sibley,  3  to   which    the    record   holder   of  the 

Minn.  389.  stock  is  a  party,  and  that  a  certificate 

n  Union  Nat.  Bank  of  Chicago  v.  ^^     ^he  treasurer  of  the  corporation 

Byram,    131    111.    92,   22   N.    E.   842;  ^^^^  ^^^^^  ^^^^.                  ^^^  y^^^^ 

Evans  v.  Monot,  67  N.  0.  227.  ^   ^^^  ^^^^  ^^  ^^^^^^^  ^   ^  ^^^^ 

19  Lipscomb's  Adm'r  v.  Condon,  66  ,,,.     a.      ^^      *v              x-        j 

W.  Va   416,  67  L.  B.  A.  670,  107  Am.  ^''^^  ^'J   '^''  '^   '^"JTT'I     !" 

St.  Bep.  938,  49  S.  E.  392.  *^°^*^*'  ^^^^  ^^*  .«/**^^^^^  ^^l  *''?"*' 

W  Norton   v.   Norton,  43   Ohio   St.  "<>'  ^  ^^^  ^^^  aid  in  the  coUecUon 

509,  3  N.  E.  848.  ^^  *^e  creditor's  demand. 

•0  Atwood  V.  Dumas,  149  Mass.  167,  Ooonecticiit.  Middletown  Sav.  Bank 

8  L.  B.  A.  416,  ^1  N.  B.  236.  ▼•  Jarvis,  33  Conn.  372  (under  a  sUt- 

•1  Thompson  v.  Wells,  67  111.  App.  ute  authorizing  an  attachment  to  be 

436.  levied  on  ''the  rights  or  shares  which 
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Though  a  corporation  has  a  lien  on  stock  to  the  amount  of  debts 
due  it  by  the  person  holding  the  stock,  yet,  if  it  deliver  the  stock,  a 
creditor  of  the  holder  may  obtain  an  attachment  thereon,**  or  the 
corporation  itself,  its  lien  being  lost  by  the  delivery  of  the  certificate, 
may  levy  an  attachment  for  unpaid  instalments  due  thereon.^ 

And  when  a  corporation  is  given  a  lien  on  its  stock  for  debts  due 
from  the  stockholders,  and  no  special  remedy  is  provided  for  the  en- 
forcement of  the  same,  it  m«y  proceed  by  attachment^  where  a  statute 
allows  the  attachment  of  stock.* 

And  on  the  principle  that  the  certificate  of  stock  is  not  the  stock  itself, 
but  evidence  of  its  ownership,  and  that  a  right  to  have  certificates  of 
stock  issued  by  the  corporation  is  incident  to  the  ownership  of  the 
shares,  shares  of  stock  owned  by  a  defendant  in  attachment  for  whieh 
certificates  have  not  been  issued,  may  be  reached  by  garnishment  in  the 
hands  of  the  (Corporation,  and  then  the  issuance  of  certificates  and  the 
disposition  of  them  controlled  by  the  court.*^ 

When  a  corporation  has  purchased  its  own  stock,  under  a  statute, 
at  a  sate  for  delinquent  assessments,  it  has  no  interest  therein  which 
it  could  sell  and  dispose  of,  as  it  is  held  subject  to  the  control  of  the 
stockholders,  and  therefore  it  cannot  be  levied  on  under  an  execution 
against  the  corporation.** 

A  sheriflP  is  entitled  to  access  to  the  books  of  the  corporation  to 
transfer  stock  to  one  to  whom  he  has  sold  such  stock  on  execution.** 


any   person   may   own    in   the   stock, 

etc."). 
Micliigan.        Gypsum      Plaster      & 

Stucco  Go.  V.  Kent  Circuit  Judge,  97 

Mich.  631,  57  N.  W.  191. 

Miaaooxl  Tufts  v.  Volkening,  122 
Mo.  631,  27  8.  V^.  522,  aflf'g  51  Mo. 
App.  7;  Foster  v.  Potter,  37  Mo.  525. 

Ohio.  National  Bank  v.  Lake  Shore 
&  M.  8.  By,  Co.,  21  Ohio  St.  221. 

See  §3142,  infra. 

Where  a  statute  provides  that  "in 
attaching  shares  of  3tock,  or  the  in- 
terest of  a  stockholder  in  any  cor- 
poration organized  under  the  laws  of 
this  state,  the  levy  shall  be  made  in 
the  manner  provided  by  law  for  the 
seizure  of  such  property  on  execu- 
tion,'' and  the  statute  on  executions 
confines  the  right  to  levy  to  case^ 
where  the  debtor's  3tatu8  is  that  of 


stockholder  and  legal  poBeessor  of  the 
interest,  an  attachment  cannot  be 
levied  on  an  equitable  or  beneficial 
interest  of  the  debtor.  Van  Norman 
V.  Jack3on  Circuit  Jadge,  45  Mich. 
204,  7  N.  W.  796. 

M  Kyle  &  Co.  v.  Montgomery,  73  Oa. 
337. 

MLankershin  Banch,  Land  & 
Water  Go.  v.  Herberger,  S2  Cal.  600, 
23  Pac.  134. 

seSabin  v.  Bank  of  Woodstook,  21 
Vt.  353. 

Vf  Illinois  Anglo- Ammcan  Storage 
Battery  Co.  v.  Long,  41  111.  App.  333. 

58  Robinson  v.  Spaulding  Qold  & 
Silver  Min.  Co.,  72  Cal.  32,  13  Pac. 
65. 

59  State  V.  First  Nat.  Bank,  S9  Ind. 
302.  * 
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.§3141.  — Situ  of  stock;  domioile  ol  oorporation.  The  general 
rule  is  that  the  situs  of  stoek^  for  the  purpose  of  exeeation  and  at- 
tachmenty  is  in  the  state  wherein  the  corporation  was  organized  and 
of  which  it  remains  a  resident,  and  that  place  only;'^  and  by  the 
weight  of  authority  it  is  held,  therefore,  that  stock  cannot  be  levied 
upon  in  another  state,  and  that  it  makes  no  difference  that  the  debtor 
resides  there,  or  that  the  certificates  of  stock  are  found  there.'^ 


90  United  States.  Gundry  v.  Bea- 
kirt,  173  Fed.  1S7. 

Coiuiectlcat.  WinglQW  v.  Fletcher, 
53  Coim.  390,  55  Am.  Bep.  122,  4  Atl. 
250. 

Illinois.  Beid  Ice  Cream  C<K  v. 
Stephens,  62  HI.  App.  334. 

Ksntncky.  New  Jersey  Sheep  & 
Wool  Co.  V.  Traders'  Deposit  Bank, 
104  Ky.  90,  46  8.  W.  677. 

SCusrlaod.  United  States  Exp.  Ck>. 
V.  Hurloek,  120  Md.  107,  Ann.  Qa«. 
1915  A  566,  87  Atl.  834. 

MiSBOnrl.  Caffery  v.  Choctaw  Coal 
Sg  Mining  Co.,  95  Mo.  App.  174»  68  S. 
W.    1049. 

As  to  the  residence  of  corporations, 
see  Chap.  13. 

81  United  States.  Pinney  v.  Ne- 
vills,  86  Fed.  97. 

Oonnecticat.  Winslow  v.  Fletcher, 
53  Conn.  390,  55  Am.  Bep.  122,  4  Atl. 
250. 

lUlnoiflL  Beid  lee  Cream  Co.  v. 
Stephens^  62  111.  App.  334. 

Indiana.  Smith  v.  Downey,  8  Ind. 
App.  179,  52  Am.  St.  Bep.  467,  35  N. 
£.  568,  34  N.  E.  823. 

Kentucky.  New  Jersey  Sheep  ft 
Wool  Co.  V.  Traders'  Deposit  Bank, 
104  Ky.  90,  46  S.  W.  677. 

Maryland.  Morton  v.  Grafflin,  68 
Md.  545,  15  Atl.  298,  13  Atl.  341. 

Mlsaonxl.  Armour  Bros.  Banking 
Co.  Y.  &U  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S,  W.  690. 

Kew  York.  Plimpton  v.  Bigelow, 
93  N.  Y.  592. 

PennsylTaniA.  Christmas  ▼.  Biddle, 
13  Pa.  223, 

Bliode   Hdaad.    Ireland     v.    Globe 


Milling  is  Beduction  Co.,  19  B.  I.  180, 
29  L.  B.  A.  429,  61  Am.  St.  Bep.  756, 
32  Atl.  921. 

Tenneisee.  Moo^e  v.  Gennett,  2 
Tenn.  Ch.  375. 

''The  general  rule  of  law  is  that 
shares  of  stock  in  a  foreign  corpora- 
tion owned  by  a  non-resident  defend- 
ant are  not  subject  to  attachment." 
Pinney  v.  Nevilte,  86  Fed.  97. 

In  a  New  York  ease  it  was  said 
that  a  statute  allowing  the  attach- 
ment of  shares  of  stock,  ''has  an 
appropriate  application  to  shares  in 
domestic  corporations.  Such  corpora- 
tions are  completely  subject  to  the 
jurisdiction  of  our  courts,  and  may 
be  compelled  to  recognize  a  title  to 
corporate  shares  derived  under  pro- 
ceedings by  attachment.  In  respect 
to  foreign  corporations  such  power 
do'es  not  exist,  and  it  could  3carcely 
be  expected  that  the  courts  of  an- 
other state  would  recognize  a  title  to 
corporate  stock  in  one  of  its  own 
corporations,  founded  upon  a  sale 
under  an  attachment  issued  by  our 
courts  against  a  non-resident,  when 
the  only  3emblance  of  jurisdiction 
over  the  property  was  the  service  of 
notice  in  the  attachment  proceedings, 
upon  an  officer  or  agent  of  the  corpo- 
rations here.  ♦  *  *  The  abstract 
entity — the  corporation — ^is  the  owner 
and  only  owner  of  the  property.  We 
do  not  doubt  that  shares  for  the 
purpose  of  attachment  proceedings 
may  be  deemed  to  be  in  the  posses- 
sion of  the  corporation  which  issued 
them,  but  only  at  the  place  where  the 
corporation  by  intendment  of  law  al- 
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Stock  in  a  domestic  corporation,  tinder  statutes  generally,  is  subject 
to  attachment,  garnishment  or  execution,  whether  owned  by  resid^its 
or  nonresidents,''  it  being  immaterial  that  the  certificates  of  stock 
are  not  within  the  jurisdiction  of  the  court.** 

A  statute  authorizing  a  levy  on  shares  of  stock  in  a  domestic  corpo- 
ration cannot  be  extended  to  the  ownership  of  shares  in  a  foreign 
corporation,*^  and  statutes  authorizing  the  attachment  of  shares  of 


ways  remains,  to  wit,  in  the  state  or 
country  of  its  creation.  In  all  other 
places  it  is  an  alien.  It  may  send 
its  agents  abroad  or  transact  business 
abroad  as  any  other  inhabitant  may 
do,  without  passing  personally  into 
the  foreign  jurisdiction  or  changing 
its  legal  residence."  Plimpton  v. 
Bigelow,  93  N.  Y.  592. 

In  a  Connecticut  case  it  was  said  of 
certificate^  of  stock  in  a  foreign  cor- 
poration: "A  share  of  stock  in  a 
corporation  consists  of  a  set  of  rights 
and  duties  between  the  corporation 
and  the  owner  of  the  share.  These 
rights  and  duties  are  in  fact  and  law 
quite  distinguishable  from  the  cer- 
tificates and  the  power  to  transfer 
those  rights  and  duties.  The  certifi- 
cate is  evidence  that  the  person 
therein  named  possesses  those  rights 
and  IB  subject  to  those  duties,  but  is 
not  in  law  the  equivalent  of  those 
rights  and  duties.  They  are  muni- 
ments of  title,  but  not  the  title  it- 
self; much  less  the  real  property. 
While  these  certificates  are  in  them- 
selves valuable  for  some  purposes, 
and  to  some  extent  may  properly  be 
regarded  as  property,  yet  they  are 
distinct  from  the  holder's  interest  in 
the  capital  stock  of  the  corporation, 
and  are  not  goods  and  effects  within 
the  meaning  of  the  statute  relating 
to  foreign  attachment.  They  are  no 
more  3ubjeet  to  an  attachment  or  a 
trustee  process  than  a  promissory 
note.  The  debt  is  subject  to  attach- 
ment, but  the  note  itself,  which  is 
simply  evidence  of  the  debt,  is  not. 
So    with    stock.      That    may   be    at- 


tached, but  the  certificates  cannot 
be."  Winslow  v.  Fletcher,  53  Conn. 
390,  55  Am.  Bep.  122,  4  Atl.  250.  See 
also  Pinney  v.  Nevilte,  86  Fed.  97; 
Armour  Bros.  Packing  Co.  v.  St. 
Louis  Nat.  Bank,  113  Mo.  12,  35  Am. 
St.  Bep.  691,  20  S.  W.  690;  Christmas 
v.  Biddle,  13  Pa.  223. 

ttWaif  v.  Kern  Biver  Hining, 
Milling  &  Development  Co.,  157  CiU. 
16,  106  Pac.  98;  Barber  v.  Morgan, 
84  Conn.  618,  Ann.  Cas.  1912  D  951, 
80  Atl.  791;  Chesapeake  &  O.  By.  Co. 
V.  Paine  ft  Co.,  29  Gratt.  (Va.)  502. 

as  Bowman  v.  Breyfogle,  145  Ey. 
443,  Ann.  Cas.  1914  B  938,  140  8.  W. 
694;  Cord  v.  Newlin,  71  N.  J.  L.  438, 
59  Atl.  22. 

Td.  the  latter  case  it  was  said;  ' '  The 
certificate  is  only  Evidence  of  title  to 
the  right.  The  substance  of  the 
right  is  at  the  domicile  of  the  corpo- 
ration. Even  if  the  situs  rei  were 
deemed  to  be  attendant  upon  the  per- 
son of  the  owner  outside  of  the  state, 
that  Would  not  necessarily  defeat  the 
levy  of  an  attachment.  *  ♦  *  When 
corporate  stock  is  so  far  subject  to 
the  control  of  tho  corporation  that 
its  formal  transfer  cannot  be  per- 
fected without  the  action  of  the  cor- 
poration, process  of  garnishment  may 
be  effectually  served  upon  the  cor- 
poration at  ii^  domicile.  Such  process 
warns  the  corporation  not  to  perfect 
any  transfer  without  the  permission 
of  the  court,  and  thus  subjects  that 
matter  to  the  jurisdiction  of  the 
court.'* 

M  Gundry  v.  Beakirt,  173  Fed.  167; 
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stock  in  corporations  apply  to  domestic  and  not  to  foreign  corpora- 
tions, especially  when  the  provisions  as  to  the  manner  of  making  the 
levy  show  that  it  could  probably  be  made  only  on  a  domestic  corpora- 
tion, and  one  within  the  jurisdiction  of  the  court.*^  Such  a  statute 
is  to  be  construed  in  view  of  the  fundamental  principle  upon,  which 
all  attachment  proceedings  rest,  that  the  res  must  be  actually  or  con- 
structively within  the  jurisdiction  of  the  court  issuing  the  attach- 
ment.**  Some  courts,  however,  recognize  the  right  to  levy  attachment, 
garnishment  or  execution  upon  shares  of  stock  in  a  foreign  corpora- 
tion ^  which  has  its  chief  o&ce,  transacts  its  business,  and  exercises 
all  its  corporate  franchises  and  functions  in  the  state  of  the  forum ;  '* 
in  such  a  case,  it  is  a  foreign  corporation  only  in  the  sense  that  it  has 
been  created  in  another  state,  but  for  all  practical  purposes  it  is  a 
corporation  of  the  state  in  which  it  does  business,  and  may  be  treated 
as  a  domestic  corporation.*^ 

Thus  it  was  held  in  Tennessee  that  since,  under  the  statutes  of  that 
state,  a  foreign  corporation  becomes  a  domestic  corporation  upon  com- 
plying with  the  statutes  for  the  purpose  of  doing  business  there,  shares 
of  stock  in  such  a  corporation,  which  has  complied  with  such  statutes, 
are  subject  to  attachment  in  Tennessee,  although  the  debtor  ^nd  owner 
of  the  shares  is  a  nonresident,  and  the  certificates  of  stock  are  in  his 
possessio]^  beyond  the  limits  of  the  state.^   But  stock  in  a  foreign 


Daniel  v.  Oold  Hill  Min.  Co.,  28  Wash. 
411,  68  Pae.  884. 

SftWinslow  v.  Fletcher,  53  Conn. 
390»  55  .Am.  Bep.  122,  4  Atl.  250 ; 
United  States  Exp.  Co.  v.  Hurlock, 
120  Md.  107,  Ann.  Cas.  1915  A  566,  87 
Atl.  834;  Armour  Bros.  Banking  Co. 
V.  8t.  Louis  Nat.  Bank,  113  Mo.  12, 
35  Am.  St.  Bep.  691,  20  S.  W.  690. 

S6  Ireland  v.  Globe  Milling  &  Be- 
auction  Co.,  19  B.  I.  180,  29  L.  B.  A. 
429,  61  Am.  St.  Bep.  756,  32  Atl.  921. 

87  See  Puget  Sound  Nat.  Bank  of 
Everett  v.  Mather,  60  Minn.  362,  62 
N.  W.  396;  Young  v.  South  Tredegar 
Iron  Co.,  85  Tenn.  189,  4  Am.  St.  Bep. 
752,  2  S.  W.  202. 

'•Bowman  ▼.  Breyfogle,.  145  Ey. 
443,  Ann.  Cas.  1914  B  938,  140  S.  W. 
604;  Dean  Bapid  Tel.  Co.  v.*  Howell, 
162  Mo.  App.  100,  144  8.  W.  135; 
Smith  V.  Pilot  Min.  Co.,  47  Mo.  App. 
409. 


S9  Wait  V.  Eem  Biver  Mining,  Mill- 
ing &  Development  Co.,  157  Cal.  16, 
106  Pac.  98. 

40Toung  V.  South  Tredegar  Iron 
Co.,  85  Tenn.  189,  4  Am.  St.  Bep.  752, 
2  S.  W.  202.  Lurton,  J.,  speaking  for 
the  cotirt,  said:  ''In  a  very  able 
opinion  by  the  supreme  court  of  New 
York,  to  which  we  have  been  referred 
by  counsel,  and  to  which  much  weight 
seems  attached,  it  was  held  that 
the  situs  of  the  stock  of  a  non-resi- 
dent corporation  was  determined  by 
the  fiction  as  to  the  residence  of  the 
corporation,  and  that  although  the 
corporation  was  carrying  on  business 
in  New  York,  and  its  officers  and 
property  were  within  that  state,  yet 
it  was,  in  theory  of  law,  a  foreign 
corporation,  and  its  3tock  not  subject 
to  the  attachment  laws  of  that  state. 
Plimpton  V.  Bigelow,  93  N.  Y.  592. 
But  this  very  ease  concedes  that  if 
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corporation  cannot  be  levied  on  merely  by  reason  of  the  fact  that  its 


the  corporation,  by  having  its  offi- 
cersy  and  by  transacting  business,  in 
a  state  other  than  it^  domicile  of 
origin,  is  deemed  to  be  itself  present 
as  an  entity  in  such  foreign  state 
to  the  same  extent,  and  in  the 
same  sense,  as  it  is  present  in  the  state 
which  created  it,  it  may  be  conceded 
that  its  shares  might  be  properly  at- 
tached in  such  foreign  jurisdiction. 
It  is,  in  the  view  we  take  of  this 
case,  unnecessary  to  determine 
whether  the  fiction  aa  to  the  situs  of 
the  corporate  entity  ought  not  to 
yield,  in  the  interest  of  justice,  to  the 
actufal  facts  shown  in  this  case  as  to 
the  business  and  property  of  the  cot* 
poration.  The  supreme  court  of  the 
United  States,  in  the  case  of  Bail* 
road  Co.  v.  Harris,  say:  *Nor  do  we 
see  any  reason  why  one  state  may  not 
make  a  corporation  of  another  state, 
fM  then  organized  and  conducted,  a 
corporation  of  its  own,  quoad  hac, 
and  property  within  its  jurisdiction. 
That  this  may  be  done,  was  distinctly 
held  in  Ohio  ib  M.  B.  Co.  v.  Wheeler^ 
1  Black  297.'  *  *  *  Has  the  legis- 
lature of  Tennessee  determined  upon 
what  terms,  and  to  what  extent,  a 
foreign  corporation  may  exercise  its 
power  in  Tennessee?  Whatf  is  the 
status  of  the  defendant  corporation 
under  the  policy  and  legislation  of 
this  state?  The  act  of  1877  (chapter 
31)  carried  into  Code  Mil.  &  Ver. 
§11992-2003,  inclusive,  provides,  in 
substance,  that  every  corporation 
created  by  the  laws  of  any  other 
state  for  the  purpose  o¥  engaging  in 
the  business  of  manufacturing  metal, 
timber,  cotton,  or  wood  or  wool,  or 
mining  ore  or  coal,  desiring  to  carry 
on  business  in  this  state,  must  firert 
file  with  the  secretary  of  state  a  copy 
of  its  charter,  and  cause  an  abstract 
of  same  to  be  registered  in  the  county 
in    which  it  proposes   to   engage   in 


business.  By  a  subsequent  section  it 
is  expressly  declared  that  'such  cor- 
porations shall  be  deemed  and  taken 
to  be  corporations  of  this  state,  and 
shall  be  subject  to  the  jurisdiction  of 
the  courts  of  this  state,  and  may  sue 
and  be  3ued  therein  in  the  mode  and 
manner  that  is  or  may  be  by  law 
directed  in  the  case  of  corporations 
created  or  organized  under  the  laws 
of  this  state.'  We  do  not  think  that 
a  foreign  corporation  of  the  character 
defined  in  this  act,  they  being  mining 
and  manufacturing  corporations,  are 
authorized  to  carry  on  business  in 
this  state,  except  upon  compliance 
with  this  act,  and  upon  the  terms 
of  thi3  act.  It  is  not,  in  our 
judgment,  optional  with  such  cor- 
poration3  as  to  whether  they  will  or 
will  not  become  domestic  corpora- 
tions, as  required  by  this  act.  Bound 
reasons  of  public  policy,  in  view  of 
the  rapid  increase  in  4he  number 
of  corporations,  and  the  vast  amount 
of  wealth  engaged  in  corporate  busi- 
ness, demanded  legislative  regulation 
as  to  the  terms  upon  which  corpora- 
tions of  other  states  ehould  be  suffered 
to  carry  on  business  within  this  state. 
The  legislation  by  which  corpora- 
tion3  of  other  states  are  made  cor- 
porations of  this  state  is  clearly  with- 
in the  legislative  power.  «  *  * 
In  view  of  all  these  facts  concerning 
the  actual  situs  of  the  business  and 
property  of  this  company,  and  in 
view  of  the  character  of  the  corporate 
acts  that  they  have  been  exercising 
in  Tennessee,  we  can  but  presume,  in 
the  absence  of  proof  to  the  contrary, 
that  this  corporation  has  filed  its 
charter  with  the  secretatry  of  state, 
and  that  it  is  lawfully,  and  not  un- 
lawfully, exercising  its  faculties 
within  thi3  fftate,  under  the  very 
terms  of  the  legislative  permission  by 
which  it  is  here  adopted;  and  while 
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officers  are  carrying  on  corporate  business  within  the  state,^  through 
general  *•  or  local  agents.** 

Shares  of  stock  in  a  foreign  corporation  owned  by  a  nonresident 
are  not  ordinarily  considered  subject  to  attachment  or  garnishment,** 
and  under  some  statutes  it  has  beto  held  that  the  shares  of  stock 
owned  by  a  n<}president  in  a  foreign  corporation  cannot  be  gamisheed 
though  they  are  in  possession  of  a  person  within  the  state  of  the 
forum,**  in  trust,**  or  as  security  for  a  loan,*^  though,  on  the  other 
hand,  it  has  been  held  that  shares  of  stock  actually  within  the  state, 
owned  by  nonresidents  in  foreign  corporations,  are  subject  to  gar- 
nishment under  statutes  authorizing  the  levy  of  such  process  on  per- 
sonal property.** 


a  foreign  corporation  in  one  senBe,  yet 
by  legislative  power,  it  is  likewise  a 
domestic  corporation.  The  fiction 
that  the  corporate  entity  is  in  Mis- 
souri is  overthrown  by  the  fact  that 
it  is  likewise  a  domestic  corporation, 
and  stands  in  all  particulars  as  other 
domestic  corporations.  The  situs  of 
the  stock  of  this  corporation  i3  there- 
fore Tennessee,  and  it  was  subject  to 
attachment  as  stock  of  a  corporation 
originally  created  by  this  stute." 

41  Giindry  v.  Beakirt,  173  Fed.  167; 
Plimpton  V.  Bigelow,  93  N.  T.  592y 
rev'g  29  Hun  (N.  Y.)  362,  afl'g  63 
How.  Pr.  (N.  Y.)  484;  Ireland  v. 
Globe  Milling  &  Reduction  Co.,  19  B. 
I.  180,  29  L.  B.  A.  429,  61  Am.  St. 
Kep.  756,  32  Atl.  921. 

tt  United  States  Exp.  Co.  v.  Hur- 
lock,  120  Md.  107,  Ann.  Gas.  1915  A 
566,   87  Atl.  834. 

48  New  Jersey  Sheep  &  Wool  Co.  v. 
Tradezss'  Deposit  Bank,  104  Ky.  90, 
46  S.  W.  677. 

44  Ashley  v.  Quintard,  90  Fed.  84; 
Pinney  v.  Nevills,  86  Fed.  97. 

4»Maertens  v.  Scott,  33  B.  I.  866, 
80  Atl.  369. 

40  Smith  V.  Downey,  8  Ind.  App. 
179,  52  Am.  St.  Bep.  467,  35  N.  B. 
568,  34  N.  E.  823. 

47Winslow  v,  Fletcher,  63  Conn* 
390,  55  Am.  Bep.  122,  4  Atl.  250. 


4SPuget  Sound  Nat.  Bank  of 
Everett  v.  Mather,  60  Minn.  362,  62 
N.  W.  396;  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  Y.  193,  57  L. 
B.  A.  796,  68  N,  E.  896,  aff  'g  47  N.  Y. 
App.  Div.  17,  61  N.  Y.  Supp.  1033. 

In  Puget  Sound  Nat.  Bank  of  Eve- 
rett V.  Mather,  60  Minn.  362,  62  N. 
W.  396,  Collins,  J.,  said:  ''We  may 
concede,  without  determiiiingy  that, 
at  common  law,  stock  itself,  whether 
in  a  domestic  or  foreign  corporation, 
was  not  subject  to  levy  by  writ  of  at- 
tachment or  on  execution;  yet,  when 
we  examine  the  reason  given  for  such 
rule  in  the  authorities,  it  is  certainly 
very  doubtful  if  it  would  be  applied 
where  the  certificates  of  stock  were 
capable  of  actual  seizure  under  the 
writ.  ♦  ♦  •  Mor.  Priv.  Corp.  1 225. 
Such  certificates,  whether  the  corpora- 
tion be  domestic  or  foreign,  are  bought 
and  sold  in  the  markets  of  the  world  as 
personal  property.  Those  held  by  the 
garnishee  in  this  ease  were  pledged 
to  it  as  personal  property,  and  were 
held  83  such.  If  occasion  required, 
replevin  could  be  brought  for  their 
recovery,  or,  in  caae  of  a  conversion, 
an  action  would  lie  for  their  value. 
Certainly  they  are  property  subject 
to  ganiishment,  under  section  167,  c. 
66,  Gen.  St.  1878  (section  5309,  Gen. 
St.  1894),  unless  the  faet  that  th^ 
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§8142.  — Effect  of  sale  or  trmafer  as  Becvrity.  By  virtue  of  an 
attachment  of  shares  of  stock,  the  attachment  creditor,  acquires  a 
claim  superior  to  that  of  a  subsequent  bona  fide  purchaser  of  those 
shares  for  value  without  notice  of  the  attachment.^ 

Under  statutes  generally,  and  especially  in  the  absence  of  a  statute, 
charter  provision,  or  by-law  providing  an  exclusive  method  of  trans- 
ferring shares  of  stock,  a  stock  owner  has  a  right  to  transfer  such 
property  to  a  purchaser  or  to  a  pledgee  as  security  for  a  debt  by  the 
delivery  of  the  stock  certificate  with  a  written  assignment  thereof, 
and  the  title  of  a  bona  fide  purchaser  or  pledgee  will  not  be  divested 
by  a  subsequent  levy  on  the  stock  under  execution  or  attachment.^ 


are  eertifieates  of  stock  in  a  foreign 
corporation    changes   their   character, 
and,  by  reason  of  the  change,  we  are 
compelled   to   distingni^h    them   from 
like  instruments  issued  by  home  cor- 
porations.    Two   cases   are   cited,   as 
leading  cases,  by  appellant's  counsel 
in    jiupport    of    his    position.     One, 
Plimpton  T.  Bigelow,  93  N.  T.  592,  is 
not  in   point,  as  will  be   seen  at  a 
glance.      The     other,     Winslow     v. 
Fletcher,  53  Conn.  390,  4  Atl.  250,  may 
be,    although    the    question    at   issue 
grew  out  of  an  attempt  to  reach  a 
nonresident    pledgor's    equitable    in- 
terest in  stock  certificates  issued  by 
a    foreign    corporation    by    what    is 
known  in  Connecticut  as  the  'process 
of  foreign  attachment.'    But,  if  this 
ease  was  exactly  in  point,  we  should 
not    be    inclined    to    follow    it.     We 
ought  not  to  adopt  any  rule  of  law 
which  would  result  in  discrimination 
between  stock   certificates  issued  by 
domestic  and  foreign  corporations  in 
favor  of  the  latter;  nor  to  announce 
any  doctrine  which  will  permit  a  per- 
son to  bring  within  our  borders  cer- 
tificates of  stock  in  a  foreign  corpo- 
ration, sell  or  hypothecate  them,  to 
treat  them  as  personal  property  when 
seeking  redress  in  our  courts  for  an 
unlawful    Interference    with    or    ap- 
propriation of  the  same,  and  then  to 
insist   that  they  are  not  within  our 
statute  which  provides  that  'property' 


shall  be  subject  to  garnishment,  or 
within  other  statutes  relating  to  the 
seizure  of  property  by  virtue  of  writs 
of  attachment  or  execution." 

iB  Shenandoah  Valley  B.  Co.  v. 
Griffith.  76  Va.  913. 

Mirnttad  States.  Scott  v.  Pequon- 
nock  Nat.  Bank  of  Bridgeport,  Con- 
necticut, 15  Fed.  494. 

Azkansas.  Hudson  v.  Bank  of  Pine 
Bluff,  75  Ark.  493,  87  S.  W.  1177. 

Delaware.  Allen  v.  Stewart,  7  Bel. 
Ch.  287,  44  AtL  786. 

Idaho.*  Mapleton  Bank  v.  Standrod, 
8  Idaho  740,  67  L.  B.  A,  656,  71  Pac. 
119. 

MaaBadnuetts.  Athol  Sav.  Bank  v. 
Bennett,  203  Mass.  480,  89  N.  E.  632 ; 
Clews  V.  Friedman,  182  Mass.  555,  66 
N:  £.  201;  Boston  Music  Hall  Ass'n 
V.  Cory,  129  Mass.  435. 

MLchigan.  Van  Norman  v.  Jackson 
Circuit  Judge,  45  Mich.  204,  7  N.  W. 
796;  Newberry  v.  Detroit  &  L.  S. 
Iron  Co.,  17  Mich.  141. 

Kebraaka.  Farmers'  ft  Merchants' 
Nat.  Bank  of  Galva  v.  Mosher,  68  Neb. 
713.  100  N.  W.  133,  94  N.  W.  1003, 
aff'g  63  Neb.  130,  88  N.  W.  552. 

Hew  York.  Weller  v.  J.  B.  Pace 
Tobacco  Co.,  2  N.  Y.  Supp.  292. 

Pemuiylvaiiia.  United  States  v. 
Vaughan,  3  Binn.  394,  5  Am.  Dec.  375. 

Teza&  Tombler  v.  Palestine  Ice 
Co.,  17  Tex.  Civ.  App.  596,  43  S.  W. 
896. 


4856 


Ch.48] 


Attachment,  Gabnishment,  Etc. 


[§  3142 


And  certainly  when  on  a  sale  or  pledge,  the  shares  have  been  trans- 
ferred on  the  books  of  the  company  to  the  purchaser  or  pledgee,  they 
cannot  be  levied  on  under  execution  or  attachment  so  as  to  affect  the 
rights  of  the  purchaser  or  pledgee.'^ 

In  many  of  the  cases,  under  statutes  requiring  a  transfer  of  cor- 
porate stock  to  be  evidenced  in  a  certain  manner,  as  by  having  the 
transfer  recorded  on  the  books  of  the  corporation,  or  in  the  ofSce  of 
the  county  clerk,  it  is  held  that  a  transfer  to  a  purchaser  or  pledgee 
vrithout  a  compliance  with  such  statutory  provisions  does  not  transfer 
title  as  against  a  subsequent  levy  under  execution  or  of  an  attach- 
ment.** 


/ 


In  Illinois,  in  People '3  Bank  of 
Bloomington  v.  Gridley,  91  111.  457,  ifr 
was  held  that  the  provisions  of  the 
statute  making*  shares  of  stock  in  a 
private  corporation  subject  to  levy 
and  sale  on  execution,  contemplate 
that,  as  against  a  judgment  creditor, 
the  title  to  stock  in  3uch  corporation 
can  only  pass  by  transfer  on  the  bookB 
of  the  company.  The  statute  was 
subsequently  amended,  and  in  a  later 
case,  Bice  v.  Gilbert,  173  111.  348,  50 
N.  E.  1087,  aff'g  72  Bl.  App.  649,  the 
court  said:  ''There  is  but  one  ra- 
tional conclusion  a^  to  the  meaning 
and  purpose  of  that  amendihent,  and 
that  is,  that  it  was  to  give  more  com- 
mercial freedom  to  transfers  of  stock 
for  purposes  of  collateral  security 
than  existed  before,  and  therefore  the 
foundation  for  the  holding  in  Peo- 
ple's Bank  v.  Gridley,  91  111.  457,  no 
longer  exists,  *  *  and  held  that  a  pledge 
of  stock  by  mere  delivery  of  the 
same,  with  notice  to  the  corporation, 
passed  the  title  to  the  pledgee  as 
against  an  execution  subsequently 
levied  upon  it.  See  also  Alderton  v. 
Conger,  78  111.  App.  533. 

One  who  purchases  at  execution 
sale  shares  of  a  corporation,  standing 
on  the  books  of  the  corporation  in  the 
name  of  the  judgment  debtor,  is  en- 
titled to  have  the  certificate  of  such 
shares  reissued  to  him  as  such  pur- 
chaser, if  at  the  time  of  the  purchase 


he  acts  in  good  faith,  and  without  no- 
tice that  the  outstanding  certificate 
has  been  assigned  or  pledged  to  some 
person  other  than  the  judgment 
debtor.  West  Coast  Safety  Faucet 
Co.  V.  Wulff,  133  Cal.  315,  86  Anu  St. 
Bep.  171,   65  Pac.  622. 

Shares  of  stock  in  a  corporation 
are  not  bound  by  the  delivery  of  a 
fieri  facias  against  their  owner  to  the 
sheriff,  but  may  be  transferred  before 
an  actual  levy.  Princeton  Bank  v. 
Crozer,  22  N.  J.  L.  363,  53  Am.  Dec. 
254. 

SlNabring  v.  Bank  of  Mobile,  58 
Ala.  204;  Feige  y.  Burt,  118  Mich. 
243,  74  Am.  St.  Bep.  390,  77  N.  W. 
928 ;  Lippitt  v.  American  Wood  Paper 
Co.,  15  B.  I.  141,  2  Am.  St.  Bep.  886, 
23  Atl.  Ill;  Beckwith  v.  Burrough, 
13  B.  I.  294. 

Under  a  statute  which  provides  that 
a  transfer  of  shares  in  a  corporation 
is  not  valid,  except  as  between  the 
parties  thereto,  until  it  is  regularly 
entered  on  the  books  of  the*  company, 
an  entry  by  the  secretary  of  the  com- 
pany in  the  stock  book  that  the 
shares  had  been  assigned  as  collateral 
security,  was  sufGlcient  to  defeat  a 
subsequent  levy  of  an  execution  upon 
them  by  the  creditor  of  the  assignor. 
Moore  v.  Marshalltown  Opera-House 
Co.,  81  Iowa  45,  46  N.  W.  750. 

58  Trimble  v.  Vandegrift,  7  Houst. 
(Del.)    451.  32  Atl.  632. 
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A  distinction  is  emphasized  in  some  of  the  cases  between  the  effect 
of  general  statutory  or  charter  provisions  and  provisions  in  by-laws 
requiring  transfers  of  stock  to'  be  made  on  the  books  of  the  corpora- 
tions. And  so  it  has  been  held  that  when  a  statute  or  charter  declares 
that  stock  shall  be  transferred  only  at  the  principal  office  of  the  com- 
pany and  on  its  books,  they  can  only  be  thus  effectually  transferred 
as  against  a  creditor  of  the  vendor  or  pledgor,^  and  this,  although 
notice  of  the  transfer  had  been  given  to  the  custodian  of  the  books 
prior  to  the  levy.** 

On  the  other  hand,  a  by-law  declaring  that  the  shares  of  stock  are 
transferable  only  on  the  books  is,  by  a  number  of  courts,  considered 
merely  an  arrangement  of  the  corporation  for  its  own  convenience  or 
protection,  and  though  there  be  such  a  by-law,  a  transfer  by  assign- 
ment and  delivery  of  the  certificates,  without  any  transfer  on  the 
books  of  the  corporation,  is  good  as  against  a  creditor  who  attached 
the  shares  before  notice.**  But  under  a  statute  providing  that  stock 
shall  be  deemed  personal  property,  and  may  be  transferred  in  such 


Though  the  attaching  creditor  had 
notice  of  the  transfer  of  the  stock, 
the  transferee  cannot  hold  the 
stock  when  the  transfer  had  not  been 
deposited  with  the  county  clerk.  Fahr- 
ney  v.  KeUy,  102  Fed.  403;  Scott  v. 
Houpt,  73  Ark.  78,  83  S.  W.  1057. 

In  Ma9ury  v.  Arkansas  Nat.  Bank, 
93  Fed.  603,  ley'g  87  Fed.  381,  the 
court  said  that  the  Arkansas  statute 
providing  for  the  registration  of 
stock  transfers  on  the  books  of  the 
county  clerk  did  not  in  express  terms 
refer  to  transfers  by  way  of  pledge, 
and  probably  should  be  limited  to 
cases  of  absolute  sales,  but  held  that 
under  such  a  statute  an  attaching 
creditor  cannot  appropriate  stock  as 
against  a  pledgee,  especially  when 
actual  notice  of  the  pledge  was  given 
to  the  attaching  creditor  prior  to  hia 
purchase  of  the  stock  at  the  execution 
sale. 

MBlanchard  v.  Dedham  Gaslight 
Co.,  12  Gray  (Mass.)  213;  Fisher  v. 
Essex  Bank,  5  Gray  (Mass.)  373. 

S4 Abels  V.  Planters'  &  Merchants' 
Ins.  Co.,  92  Ala.  382,  9  8o.  423;  Fiske 
V.  Carr,  20  Me.  301. 


U  Sargent  v.  Essex  Marine  By.  Co., 
9  Pick.  (Mass.)  202;  Beilly  v.  Absecon 
Land  Co.,  75  N.  J.  Eq.  71,  71  Atl. 
248;  Broadway  Bank  v.  Mc£lrath,13 
N.  J.  Eq.  24. 

When,  under  such  a  by-law,  the  as- 
signee of  shares  tendered  them  to  the 
company's  officers  for  transfer  and 
demanded  a  new  certificate,  it  was 
the  duty  of  the  company  then  to  enter 
the  assignment,  and  an  attachment 
could  not  be  levied  by  the  company 
itself  on  the  shares  for  a  debt  due  by 
the  assignor  to  the  company.  Sargent 
V.  Franklin  Ins.  Co.,  S  Pick.  (Mass.) 
90,  19  Am.  Dec.  306. 

In  Comeau  v.  Guild  Farm  Oil  Co., 
3  Daly  (N.  Y.)  218,  it  was  held  that 
an  attachment  cannot  be  made  on 
shares  of  stock  as  the  property  of  the 
assignor  when  the  sale  and  assign- 
ment has  been  attended  by  a  delivery 
of  the  certificate,  notwithstanding  a 
provision  in  the  certificate  that  the 
stock  was  transferable  only  upon  the 
bookji  of  the  company. 
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manner  as  may  be  provided  in  the  by-laws,  the  right  of  a  purchaser 
has  been  held  not  to  be  affected  by  a  subsequent  sale  on  execution,  even 
though  the  transfer  was  not  made  on  the  books  of  the  company .•• 

In  a  number  of  cases  it  has  been  held  that,  while  the  right  of  a 
pledgee  of  stock  cannot  be  affected  by  a  subsequent  attachment  or 
garnishment,  yet  the  pledgor's  reversionary  interest  may  be  held  by 
the  levy  of  such  a  writ,*'  unless  the  statutes  have  not  displaced  the 
common-law  rule  that  an  equitable  right  or  interest  in  personal  prop- 
erty is  not  attachable.** 

The  question  whether  a  transfer  was  made  in  fraud  of  creditors 
cannot  be  tried  by  a  writ  of  mandamus,  as  the  proper  remedy  is  by  a 

> 

suit  at  law  or  a  bill  in  equity ,*•  and  the  good  faith  cannot  be  attacked 
by  an  execution  or  attachment  plaintiff  until  he  has  established  the  re- 
lation of  debtor  and  creditor  between  himself  and  the  defendant.®* 
When  the  owner  of  stock  has  transferred  certain  shares  to  another 
for  the  purpose  of  enabling  him  to  raise  money  thereon,  the  transferee 
is  made  the  apparent  owner,  and  his  creditors  are  thereby  deceived, 
and  an  execution  may  be  levied  on  such  shares  as  the  property  of  the 
transferee.**  But  when  shares  of  stock  have  b^en  pledged  and  stand 
in  the  name  of  the  pledgee,  and  are  delivered  by  the  pledgee  to  the 
pledgor  to  be  exchanged  for  new  shares,  the  pledgor  is  acting  merely 
as  the  agent  of  the  pledgee,  and  the  new  shares  are  not  subject  to 
attachment  as  the  property  of  the  pledgor.** 


M  George  B.  Barse  Live-Stock  Co. 
V.  Bange  Valley  Cattle  Co.,  16  Utah 
59,  50   Pac.  630. 

STMapleton  Bank  v.  Standrod,  S 
Idaho  740,  67  L.  B.  A.  656,  71  Pac. 
119;  Foster  v.  Potter,  37  Mo.  525; 
Simpson  V.  Jersey  City  Contracting 
Co.,  165  N.  Y.  193,  55  L.  B.  A.  796, 
58  N.  E.  896,  aff  'g  47  N.  Y.  App.  Div. 
17,  61  N.  Y.  Supp.  1033;  In  re  Early 
&  Lane's  Appeal,  89  Pa.  St.  411. 

Shares  of  stock  transferred  to  a 
creditor  as  security  mav  be  attached 
by  trustee  process  in  the  hands  of  the 
transferee  who  may  be  charged  as 
the  trustee  of  the  debtor  for  any  sur- 
plus in  his  hands  after  discharging  his 
o^vn  claim.  New  England  Marine  Ins. 
Co.  V.  Chandler,  16  Majss.  275. 

58Beckwith  v.  Burrough,  13  B.  T. 
294. 

The  assignee  has  only  an  equitable 


interest,  not  subject  to  attachment, 
when  shares  have  been  assigned  with- 
out being  transferred  on  the  books, 
under  a  charter  which  provides  that 
the  shares  shall  be  transferred  in  such 
manner  as  shall  be  prescribed  by  the 
by-laws,  and  a  by-law  declares  that 
the  stock  shall  be  assignable  only  on 
the  books  of  the  company.  Lippitt  v. 
American  Wood  Paper  Co.,  15  B.  L 
141,  2  Am.  St.  Bep.  886,  23  Atl.  111. 
*•  State  v.  Warren  Foundry  &  Ma- 
chine Co.,  32  N.  J.  L.  439. 

60  Campbell  &  Zell  Co.  v.  Boss,  187 
HI.  553,  58  N.  E.  596,  afP'g  86  Til. 
App.  356. 

61  Le  Page  v.  Por6e,  3  Bob.  (La.) 
439. 

6«McClung  V.  Col  well,  107  Tenn. 
592,  89  Am.  St.  Bep.  961,  64  S.  W. 
890; 
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§3143.  —  Bigbt  to  dividencUk  An  attachment  or  garnishment 
of  shares  of  stock  takes  with  it  the  dividends  thereon  as  well  as  the 
corpus  of  the  stock.** 

It  has  been  held  that  merely  prospective  dividends  which  have  not 
been  declared  cannot  be  attached,**  but,  by  the  weight  of  authority, 
a  levy  of  a  writ  of  attachment  or  service  of  a  writ  of  garnishment 
creates  a  lien  on  the  dividends  made  and  not  paid,**  and  also  on  the 
dividends  accruing  from  the  date  of  levy  or  service ;  **  dividends  upon 
the  stock,  declared  while  the  proceedings  are  pending,  are  im- 
pounded.*^ 

§3144.  — Mode  of  levy.  When  statutes  authorize  the  levy  or, 
service  of  writs  of  execution,  attachment,  or  garnishment,  on  shares  of 
stock  in  corporations,  there  must  be  a  particular,  or  at  least  a  sub- 
stantial, compliance  with  statute  providing  how  the  levy  or  service 
can  be  made.  As  shares  of  stock  are  intangible  and  invisible,  and 
cannot  be  actually  seized  by  an  o£Scer,  there  can  be  no  visible  change 
of  possession,  and  to  overcome  this  difficulty,  statutes  provide  for  a 
constructive  seizure.**  ^ 

A  provision  in  a  statute  which  can  apply  only  where  there  is  an 
attachment  of  goods  by  actual  seizure  of  them,  is  not  applicable  in 
case  of  an  attachment  of  shares  of  stock.** 


6S  Jacobus  V.  Monongahela  Nat. 
Bank  of  Brownsville,  35  Fed.  395. 

M  Bowman  v.  Brejfogle,  145  K7. 
443,  Ann.  Gas.  1914  B  938,  140  S.  W. 
694. 

6ft  Jacobus  V.  Monongahela  Nat. 
Bank  of  Brownsville,  35  Fed.  395; 
Norton  v.  Norton,  43  Ohio  St.  509, 
3  N.  E.  348. 

M  Union  Nat.  Bank  of  Chicago  v. 
Byram,  131  HI.  92,  22  N.  E.  842. 

67  Farmers'  &  Merchants'  Nat. 
Bank  of  Oalva  v.  Moeher,  68  Neb. 
713,  100  N.  W.  133,  94  N.  W.  1003, 
aff 'g  63  Neb.  130,  88  N.  W.  552. 

BSArkanaaA.  Scott  v.  Houpt,  73 
Ark.  78,  83  S.  W.  1057;  H.  B.  Claflin 
Co.  V.  Bretzfelder,  69  Ark.  271,  62  S. 
W.  905;  Beutschman  v.  Byrne,  64 
Ark.  Ill,  40  8.  W.  780. 

California.  West  Coast  Safety  Fau- 
cet Co.  V.  Wulff,  133  Cal.  315,  85  Am. 
St.  Rep.  171,  65  Pac.  622. 


Ckmnacticnt.  Stamford  Bank  v. 
Ferris,  17  Conn.  259. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

Idaho.  Wells  v.  Price,  6  Idaho  490, 
56  Pac.  266. 

Illlnols.  Union  Nat.  Bank  of  Chi- 
cago V.  Byram,  131  111.  92,  22  N.  E. 
842. 

Iowa.  Commercial  Nat.  Bank  v. 
Farmers'  &  Traders'  Nat.  Bank,  82 
Iowa  192,  47  N.  W.  1080. 

Miclilgan.  Blair  v.  Compton,  33 
Mich.  414. 

liiasoorl.  Foster  v.  Potter,  37  Mo. 
525. 

Texas.  Harrell  v.  Mexico  Cattle 
Co.,  73  Tex.  612,  11  S.  W.  863. 

WlBconsin.  O.  L.  Packard  Mach. 
Co.  V.  Laev,  100  Wis.  644,  76  N.  W. 
596. 

69Athol  Sav.  Bank  y.  Bennett,  203 
Mass.  480,  89  N.  E.  632. 
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Some  of  the  statutes  require  notice  to  be  given  to  certain  ofScers  of 
the  corporation  or  to  the  custodian  of  the  books  of  transfer,''^  and  when 
such  is  the  case,  neither  the  corporation  nor  the  officers  can  waive  the 
formal  requirements  of  the  statute.''^  Such  statutes  generally  require 
a  written  notice  or  a  copy  of  the  warrant  or  writ  to  be  served  upon 
the  officer  of  the  corporation  designated  by  the  statute/'  but  when  the 


70  Alabama.    Abels  ▼.  Planters'  is     Bretzf elder,   69   Ark.   271,   62   S.   W. 


Merdiants'  Ins.  Co.,  92  Ala.  382,  9 
So.  423. 

Azkanaas.  H.  B.  Claflin  Co.  v. 
Bretzf elder,  69  Ark.  271,  62  B.  W.  905. 

Oolondo.  Pollen  v.  Headberg,  53 
Colo.  509,  127  Pae.  954. 

Delawaie.  Fowler  v.  Dickson,  1 
Bojce  113,  74  Atl.  601. 

niinols.  People  v.  Gobs  &  Phillips 
Mfg.  Co.,  99  HL  355,  rev  'g  4  111.  App. 
510. 

Iowa.  Moore  y.  Marskalltown  Op- 
era-House  Co.,  81  Iowa  45,  46  N.  W. 
750. 

Looiwiana.  Harris  v.  Bank  of  Mo* 
bile,  5  La.  Ann.  538. 

Kew  Wamptdilre.  Abbott  v.  Kim- 
ball, 68  N.  H.  303,  38  AtL  1051. 

Kew  York.  Mechanics'  &  Traders' 
Bank  y.  Bakin,  50  Barb.  587,  33  How. 
Pr.  316,  rev'd  51  N.  Y.  519. 

Tenneeaee.  Memphis  Appeal  Pub. 
Co.  y.  Pike,  56  Tean.  697. 

Texa&  Wagner  y.  Marple,  10  Tex. 
Ciy.  App.  505,  31  8.  W.  691. 

It  is  not  a  sufficient  leyy  on  stock 
to  make  an  inyentory  of  it,  and  re- 
turn it  with  the  fieri  faoia3,  but  to 
bind  it  the  sheriif  must  notify  the  de- 
fendant and  also  some  proper  officer 
of  the  company  of  the  levy.  Prince- 
ton Bank  v.  Crozer  ft  Moore,  22  N.  J. 
L.  383,  53  AuL  Dec.  254. 

The  notice  cannot  be  directed  to  the 
officer  indiyidually;  it  must  be  direct- 
ed to  the  corporation  and  seryed  on 
an  officer  designated  in  the  statute. 
Mooar  y.  Walker,  46  Iowa  164. 

71  Fowler  y.  Dickson,  1  Boyce 
(Del.)  113,  74  Atl.  601. 

TaAikaaaaa.    H.  B.  daflin  Co.   y. 


905. 

Colorado.  Pullen  y.  Headberg,  53 
Colo.  502,  127  Pac.  954. 

XUinolB.  Union  Nat.  Bank  of  Chi- 
cago y.  Byram,  131  111.  92,  22  N.  £. 
842. 

Iowa*  Moore  y.  Marshalltown  Op- 
era-House  Co.,  81  Iowa  45,  46  N.  W. 
750. 

Kew  Hampehlre.  Abbott  y.  Kim- 
ball, 68  N.  H.  303»  38  AU.  1051. 

Kew  York.  Mechanics'  &  Traders' 
Bank  y.  Dakin,  50  Barb.  587,  33  How. 
Pr.  316,  rey  'd  51  N.  Y.  519. 

Wisconsin.  O.  L.  Packard  Mach. 
Co.  y.  Laey,  100  Wis.  644,  76  N.  W. 
596. 

The  word  ''clerk,"  in  the  statute, 
means  the  officer  haying  the  custody 
of  the  books  and  records  of  the  com- 
pany, and  as  the  secretary  is  but  an- 
other name  for  the  same  officer,  he  is 
a  proper  officer  of  the  company  with 
whom  to  leaye  a  copy  of  an  execu- 
tion by  the  sheriff,  in  order  to  effect 
a  leyy  upon  the  shares  of  a  stock- 
holder in  the  company.  The  statute 
requiring  an  attested  copy  of  an  ex- 
ecution to  be  deliyered  to  the  clerk 
of  the  corporation  does  not  require 
the  clerk  of  the  court  to  yerify  such 
copy,  and  attest  it  by  the  seal  of  the 
court;  the  sheriff  holding  the  execu- 
tion may  properly  certify  to  the  cor- 
rectness of  the  copy.  People  y.  Goes 
&  PhiUips  Mfg.  Co.,  99  111.  355,  rey  'g 
4  HL  App.  510. 

The  leyy  of  an  attachment  is  not 
good  if  the  warrant  is  left  with  a 
person  not  an  officer  or  managing 
agent,   who   forwards  it  by   mail   to 
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statute  does  not  require  that  written  notice  or  copy  shall  be  given, 
oral  notice  has  been  deemed  sufficient.'* 

If  a  statute  requires  the  corporate  officer  to  give  the  sheriff  a  cer- 
tificate or  make  disclosure  of  the  number  of  shares  of  stock  which  the 
defendant  owns,  this  is  in  order  to  enable  the  sheriff  to  intelligently 
levy  his  writ,*^^  but  this  requirement  forms  no  part  of  the  service  of 
the  process,  and  therefore  the  omission  of  the  sheriff  to  request  a  cer- 
tificate does  not  invalidate  an  attachment  of  the  stock/*  and  the  refusal 
of  an  officer  to  certify  to  the  shares  held  by  an  execution  defendant 
in  no  way  affects  the  lien  acquired  by  a  valid  levy  thereon.'® 

A  general  statute  prescribing  the  mode  of  attaching  and  selling  on 
e:k:ecution  shares  in  incorporated  companies,  applies  to  any  corporation 
where  no  mode  is  prescribed  in  its  charter,''  but  when  a  charter  pre- 
scribes a  particular  manner  in  which  the  shares  of  stock  may  be  levied 
on  and  sold,  such  charter  provision  supersedes  the  general  law  on  the 
same  subject.'* 

When  the  certificate  of  stock  is  in  the  possession  of  a  third  person, 
such  as  a  pledgee,  it  is  not  sufficient  to  serve  the  warrant  of  attachment 
or  summons  in  garnishment  upon  such  third  person  only ;  such  notice 
must  be  served  upon  the  corporation  '•  unless  the  stock  is  that  of  a 
foreign  corporation  and  is  owned  by  a  nonresident,  in  which  case  it 
may  be  levied  upon  by  service  of  notice  upon  the  person  within  the 
state  who  has  possession  of  the  certificate.** 

§  3146.  Enforcement  of  rtatutory  or  snbBcription  liability  of  stock- 
holder— ^In  general    An  action  against  a  director  to  enforce  his 


such  an  agent,  by  whom  it  is  re- 
ceived. Pardee  v.  Leitch,  6  Laii^.  (N. 
Y.)  803. 

W  Abels  V.  Planters'  &  Merchants' 
Ins.  Co.,  92  Ala.  382,  9  So.  423. 

74  Mann  v.  Peer,  4  Pennew.  (Del.) 
279,  65  Atl.  335;  Thompson  t.  WeHs, 
57  HI.  App.  436. 

7ft  Barber  v.  Morgan,  84  Conn.  618, 
Ann.  Cas.  1912  D  961,  80  Atl.  791. 

The  statute  does  not  make  it  the 
duty  of  the  sheriff  to  return  the  cer- 
tificate required  by  statute  of  the 
officer  of  the  corporation,  who  is  the 
keeper  of  the  record  or  accounts  of 
the  ^shares  or  interest  of  the  stock- 
holders, along  with  his  return  of  the 
manner  in  which  he  executed  the  writ. 
Thompson  v.  Wells,  67  111.  App.  436. 


76  Pullen  V.  Headberg,  63  Colo.  602, 
127  Pac.  964. 

77HuB8ey  V.  Manufacturers'  &  Me- 
chanics' Bank,  10  Pick.  (Mass.)  416. 

78Titcomb  y.  Union  Marine  &  Fire 
103.  Co.,  8  Mass.  326. 

78  Presnall  v.  Stockyards  Nat.  Bank 
(Tex.  Civ.  App.),  151  8.  W.  873;  Lips- 
comb's Adm'r  v.  Condon,  50  W.  Va. 
416,  67  L.  R.  A.  670,  107  Am.  St.  Rep. 
938,  49  S.  E.  392;  O.  L.  Packard 
Mach.  Co.  V.  Laev,  100  Wis.  ^^,  76 
N.  W.  696. 

80  Simpson  v.  Jersey  City  Contract- 
ing Co.,  165  N.  Y.  193,  66  L.  R.  A. 
796,  68  N.  B.  896,  aff 'g  47  N.  Y.  App. 
Div.  17,  61  N.  Y.  Supp.  1033;  Lowen- 
thal  V.  Hodge,  120  N.  Y.  App.  Div. 
304,  106  N.  Y.  Supp.  120. 
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statutory  liability  for  an  excess  of  indebtedness  over  the  amount  of 
capital  stock  paid  in,  assented  to  by  him,  may  be  commenced  by  gar- 
nishment or  trustee  process  under  a  statute  authorizing  such  process  in 
aetions  founded  on  a  contract,  express  or  implied.**  And  under 
statutes  generally,  an  unpaid  subscription  for  stock,  or  a  balance  due 
thereon,  is  assets  of  the  corporation  liable  for  its  debts,  and  accessible 
to  the  process  of  garnishment,^  notwithstanding  it  is  not  enforceable 
by  the  corp(»ration  itself  because  payable  in  property  at  a  fictitious 
valuation  in  violation  of  a  constitutional  provision.^ 

The  assignee  of  an  insolvent  corporation  may  sue  out  an  attach- 
ment  in  a  proper  case  to  collect  an  unpaid  subscription,^  and  a  resi- 
dent  creditor  of  a  foreign  corporation  may  subject  the  liability  of  a 
resident  stockholder  for  a  balance  due  on  his  stock  subscription.^ 

The  fact  that  the  plaintiff  is  himself  a  defaulting  stockholder  does 
not  prevent  him  from  subjecting  another  stockholder  to  the  amount 
of  his  unpaid  subscription.^ 

A  statute  garnishment  of  subscriptions  does  not  have  a  retrospective 
effect  so  as  to  authorize  such  a  proceeding  in  a  suit  commenced  before 
its  passage.*'' 

The  liability  being  for  an  amount  due  on  the  original  subscription, 
it  is  immaterial  what  amount  one  purchasing  from  the  original  holder 
paid ;  he  is  not  liable  in  garnishment  at  the  suit  of  a  creditor  of  the 
corporation  unless  the  original  holder  has  not  fully  paid  for  it.** 

A  charter  providing  for  the  forfeiture  of  stock  for  omission  to  pay 
the  balance  certainly  does  not  worka  release  of  the  stockholder  when  the 
company  had  not  claimed  the  forfeiture,  as  such  a  provision  is  a  means 
which  the  law  gives  to  the  company  to  protect  itself,**  and  it  is  doubt- 

81  Field  V.  Haines,  28  Fed.  919.  86  McNelus  v.  Btillman,  172  N.  Y. 

8S  Alabama.    Davis  v.  Montgomery  App.  Div.  307,  158  N.  Y.  Supp.  428; 

Fnrnace  &  Chemical  Co.,  8  8o.  496;  Doak  v.  Stahlman   (Tenn.  Ch.  App.)y 

Wooldridge  v.  Holmes,  78  Ala.  568.  58  S.  W.  741;   Mountain  Lake  Land 

Illinois.    Pease     v.     Underwriters'  Co.  v.   Blair,  109   Va,  147,  63   8.  E. 

Union,  1  III.  App.  287;  751. 

Mtsrtlippt    King     ▼.     Elliott*     5  .      86  Sohaeffer  v.  Phoenix  Brewery  Co., 

Bmedes  ft  M.  428.  4  Mo.  App.  115. 

Korth    Carolina..    Cooper    v.    Adel  87De,Mony  y.  Johnston,  7  Ala.  51; 

Security  Co.,  122  N.  C.  463,  30  S.  E.  Bingham  v.  Rushing,  5  Ala.  403. 

348.  88  Trotter  Bros.  v.  Blount,  162  Ala. 

PamssrlVBiila.    Peterson  v.  Sinclair,  289,  50  So.  130. 

83  Pa.  8t.  250.  89Brode   v.  Firemen '«  Ins.   Co.   of 

88  Joseph    V.   Davis    (Ala.),   10    So.  New  Orleans,  10  Rob.  (La.)  440. 
830. 

8«Kohler  v.  Agassiz,  99  Cal.  9,  33 
Pae.  741. 
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ful  whether  a  forfeiture  declared  b^  the  company  could  prejudice 
the  rights  of  creditors.*® 

Where  the  subscription  is  made  with  the  privilege  of  discharging 
the  same  by  the  conveyance  of  certain  specified  property,  then  owned 
by  the  subscriber,  when  called  for  by  the  board  of  directors,  but  after 
making  the  subscription  the  subscriber  disposes  of  all  of  the  specified 
property,  a  creditor  of  the  corporation  may,  by  garnishment,  subject 
the  unpaid  subscription  to  the  payment  of  the  debt  due  such  creditor, 
under  a  statute  making  subscriptions  to  capital  stock  payable  in 
money,  or  in  labor  or  property  at  its  money  value,*^  but  where  a  stock- 
holder conveyed  property  to  a  corporation  in  payment  for  stock,  he 
is  not  liable  on  garnishment  when  there  remained  no  unpaid  sub- 
scription, and,  without  proof  of  consideration,  the  court  could  not  say 
that  the  stock  was  fictitious  or  in  violation  of  the  constitution  or 
statute."*  And  when  one,  over  his  own  signature,  agreed  to  take  cer* 
tain  shares  of  the  capital  stock  of  a  corporation  "to  be  paid  by" 
another,  he  may  be  made  personally  liable  to  the  creditors  of  the  cor- 
poration on  process  of  garnishment,  under  the  rule  that  when  one  in 
writing  contracts  in  his  own  name  for  the  act  of  another,  he  becomes 
thereby  i>ersonally  bound,  unless  it  appears  from  the  contract  itself 
that  he  did  not  intend  to  bind  himself  x>ersonally.'*  The  California 
Constitution  makes  each  stockholder  pr<^[>ortionately  liable  for  the  cor- 
poration's  debts,  and  an  action  against  a  stockholder  to  enforce  the 
liability  thereby  imposed  upon  him  is  an  action  upon  a  "contract" 
within  the  meaning  of  the  attachment  statute.^ 

An  execution  cannot  be  issued  against  a  stockholder  after  the  judg- 
ment against  the  corporation  has  become  dormant.^ 

In  garnishment  against  a  stockholder,  the  creditor  has  the  burden 
of  showing  that  there  is  still  something  due  on  the  stock.^ 

§8146.  — As  a  statatory  remedy  generally.  Concurrent  remedies, 
by  motion  for  execution  and  by  action  at  law,  are  sometimes  provided 
by  statutes,  and  these  have  been  held  not  to  be  exclusive  of  an  action 
in  equity  to  reach  an  unpaid  subscription,^  though,  on  the  contrary, 

•eCneuIlii  ▼.  TJnion  Ins.  C6.,  2  Bob.  97  CaL  93,  33  Am.  St  Bep.  163,  31 

(La.)   571.  Par.  846. 

U  Enslen  v.  Nathan,  136  Ala.  412,  M  Chenaiilt  ▼.  ChappeD,  8  Kan.  App. 

34  8o.  929.  S07,  57  Pac  553. 

M  Roman  v.  Bimmick,  1S3  Ala.  366.  M  Trotter  Bros.  ▼.  Bloimi.  162  Ala. 

26  So.  814.  289.  50  So.  130. 

•SLanjT^ord     v.     Ottnmwa     Water-  97  Shields  ▼.  Hobart,  172  Mo.  491, 

Power  Co.,  59  Iowa  283, 13  N.  W.  303.  95  Am.  St.  Bep.  529,  72  &  W.  609; 


94  Kennedy  ▼.  Calif omia  Sav.  Ban^E,      Steam  Stone-Catter  Co.  ▼.  Scott,  157 
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it  has  been  held  that  a  statute  giving  a  special  and  particular  remedy 
is  exclusive  of  all  other  remedies,  legal  and  equitable,  and  must  be 
pursued** 

Some  statutes  give  a  remedy  to  enforce  the  personal  liability  of 
stockholders  by  suit  and  not  by  motion,  while  other  statutes  give  such 
a  remedy  by  motion,  dependent  in  some  instances  upon  the  classes  of 
corporations  to  which  the  statutes  refer.**  Still  other  early  statutes 
authorized  the  arrest  of  stockholders  as  a  remedy  for  the  collection 
of  claims  against  certain  classes  of  insolvent  corporations.^ 

Under  a  statute  making  stockholders  liable  to  creditors  of  a  corpo- 
ration to  the  extent  of  their  unpaid  stock,  to  be  proceeded  against  "at 
the  same  time,"  as  in  cases  of  garnishment,  it  is  not  essential  that 
stockholders  should  be  proceeded  against  at  the  same  time  the  suit 
is  brought  against  the  corporation,  as  in  garnishee  proceedings  under 
the  attachment  act,  but  the  intention  of  the  act  is  to  give  the  remedy 
as  ample  and  complete  as  in  cases  of  garnishment,  including  the 
process  after  judgment.* 

The  provisions  of  a  general  statute,  authorizing  executions  to  issue, 
under  certain  circumstances,  as  against  stockholders,  when,  by  law, 
such  stockholders  are  personally  liable  for  the  debts,  or  a  portioi^  of 


Mo.  520,  57  S.  W.  1076;  Rood  v.  Cro- 
cus Hill  Min.  Co.,  157  Mo.  App.  405, 
139  B.  V7.  222. 

MHaskins  v.  Harding,  Fed.  Cas. 
No.  6,196a,' 

If  the  remedy  it  hj  scire  facias, 
that  must  be  followed.  Whitney  ▼. 
Hammond,  44  Me.  305. 

Under  a  charter  providing  that  the 
persons  and  property  of  the  members 
of  a  corporation  should,  at  all  times* 
be  liable  for  all  debts  due  by  said 
corporation,  on  a  return  of  nulla  bona 
to  an  execution  against  the  corpora- 
tion, scire  facias  will  not  lie,  as  the 
members  are  original  debtors,  and 
liable  in  the  same  manner  as  though 
there  had  been  no  incorporation. 
Southmayd  y.  Buss,  3  Conn.  52. 

99Ha8kins  ▼.  Harding,  2  Dill.  99, 
Fed.  Cas.  No.  6,196. 

1  Southmayd  v.  Buss,  3  Conn.  52; 
Richmond  ▼.  Willis,  13  Gray  (Mass.) 
182;  Leland  v.  Marsh,  16  Mass.  389; 
Nichols  V.  Thoma3,  4  Mass.  232;   In 


re  Penniman,  11  B.  I.  333,  aif'd  103 
U.  S.  714,  26  L.  Ed.  602. 

8  Coalfield  Co.  v.  Peck,  98  HI.  139, 
rev'g  3  HI.  App.  619.  See  also  Pease 
V.  Underwriters'  Union,  1  HI.  App. 
287,  wherein  it  was  held  that  if  the 
cause  is  commenced  and  conducted  ac- 
cording to  the  statute,  simultaneously 
with  the  suit,  the  whole  proceed- 
ing will  constitute  but  one  case, 
and  upon  the  trial  of  the  issues  formed 
upon  the  answers  of  the  garnishees,  the 
court  will  take  judicial  notice  of  the 
judgment  agsunst  the  principal  debt- 
or; but  where  the  creditor,  having  ob- 
tained judgment  against  the  corpora- 
tion, seeks  to  enforce  the  liability  of 
the  stockholder  by  a  subsequent  inde- 
pendent proceeding  of  garnishment  in 
the  usual  manner  upon  such  judgment, 
the  proceeding  is  essentially  different, 
and  proof  of  the  judgment  originally 
obtained  against  the  corporation  mujst 
be  made  upon  the  trial  of  the  issues 
against  the  garnishee. 
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the  debts,  of  the  corporation,  may  be  resorted  to  in  all  cases  when  the 
stockholders  are  personally  liable  under  the  charter,  unless  some  spe- 
cific and  exclusive  mode  is  otherwise  provided  by  the  charter.'  Such 
a  statute  is  not  unconstitutional  by  reason  of  the  exemption  from  its 
operation  of  cases  where  the  suit  is  for  labor,  and  the  action  is  brought 
by  the  person  who  performed  the  labor ;  the  statute  is  general  in  its 
application  to  the  class  to  which  it  is  intended  to  apply .^ 

When  a  statute  incorporating  a  cpmpany  contains  a  personal  lia- 
bility clause  as  to  stockholders  therein,  a  later  general  statute  to 
facilitate  the  collection  of  debts  against  corporations  and  the  stock- 
holders thereof,  does  not  repeal  the  charter  provisions.'  But  a  statute 
requiring  an  action  to  be  brought  against  the  stockholder  supersedes 
a  previous  statute  authorizing  stockholders  to  be  brought  in  on  scire 
facias.^ 

A  constitutional  liability  of  stockholders  in  a  corporation  on  a 
judgment  obtained  against  the  corporation,  is  not  self -executing,  but 
requires  legislative  action  to  provide  a  remedy  for  its  enforcement, 
and  consequently  a  statute  providing  for  the  appointment  of  a  re- 
ceiver on  the  issue  of  an  execution  and  its  return  nulla  bona  is 
exclusive  of  any  other  remedy,  and  on  a  return  of  nulla  bona  to  an 
execution  against  the  corporation,  an  execution  cannot  be  issued 
against  a  stockholder.^ 


§  3147.  —  Proceedings  on  motion.  In  some  cases  it  is  said  that 
a  motion  for  execution  against  a  stockholder  is  independent  in  its 
nature,*  the  debtor  corporation  not  being  a  necessary  party  to  the 
motion,*  and  that  it  is  a  civil  action  within  the  meaning  of  the  statute 
of  limitations.** 

Under  other  statutes  such  a  proceeding  is  considered  as  not  an 
original  but  a  supplemental  one,  and  is  regarded  as  a  substitute  for 
a  suit  in  equity  to  accomplish  the  same  end,  and  the  proceeding  there- 
under must  follow,  as  near  as  may  be,  the  equity  practice.** 


S  Heard  v.  Sibley,  52  Ga.  310. 

4  Ripley  v.  Evana,  87  Mich.  217,  49 
N.  W.  504. 

5  Force  Bros,  ft  Co.  v.  Dahlonega 
Tanning  ft  Leather  Mfg.  Co.,  22  Ga. 
86. 

«  Bayliss  v.  Swift,  40  Iowa  648 ;  Don- 
worth  V.  Coolbangh,  5  Iowa  300. 

7  Henley  v.  Stevenson,  67  Kan.  4,  72 
Pac.  518. 

S  United  States  Nat.  Bank  of  Atchi- 


son V.  Magnnaon,  57  Kan.  573,  47  Pae. 
518;  Howell  v.  Manglesdorf,  33  Kan. 
194,  5  Pac.  759;  Fox  ^  First  Nat. 
Bank,  9  Kan.  App.»18,  57  Pac.  241. 

9  Fox  ▼.  First  Nat.  Bank,  9  Kan. 
App.  18,  57  Pac.  241. 

lOCriflsey  v.  Morrill,  125  Fed.  878. 

11  Faxon  v.  Talmage,  87  Mo.  13, 
aff'g  14  Mo.  App.  585;  Erskine  v. 
Loewenstein,  82  Mo.  301,  aff 'g  11  Mo. 
App.  595;   Bood  v.  Crocus  Hill  Min. 
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On  a  motion  for  execution,  the  sto<^older  is  csonsidered,  xmdeac 
some  statutes,  so  far  a  privy  in  law  that  he  may  bring  error  to  reverse 
it,^  such  a  proceeding  being  distinguishable  in  this  respect  from  an 
attachment,  as  a  stockholder  whose  property  has  been  attached  does 
not  thereby  become  a  party  to  the  main  suit.^* 

The  motion  can  only  be  made  in  the  court  where  the  judgment 
against  the  corporation  was  rendered,  and  from  which  execution  on 
such  judgment  might  issue,^^  and  the  proceeding  is  summary.^^ 

A  motion  is  sufficient  which  shows  the  rendition  of  a  judgment 
against  the  corporation,  the  issue  of  execution  thereon,  a  return  of 
such  execution  nulla  bona,  and  the  name  of  a  stockholder,  with  the 
amount  of  stock  held  by  him  in  such  corporation,  and  written  notice 
to  the  stockholder.^® 

When  the  motion,  treated  as  a  petition,  has  been  amended  without 
exception,  the  defendant  cannot  subsequently  object  that  the  amend- 
ment changed  the  cause  of  action.^^ 

If  the  person  against  whom  the  execution  is  issued  is  not  in  fact 
the  holder  of  stock  on  which  there  is  an  unpaid  subscription,  or  if  the 
execution  is  for  an  amount  in  excess  of  the  unpaid  subscription,  he 
may  have  relief  under  a  statute  providing  for  testing  the  legality  of 
executions.** 

§3148.  — Notice  and  proceedings  thereon.  In  this  summary 
proceeding  to  enforce  the  individual  liability  of  stockholders,  some 
statutes  require  notice  to  be  served  upon  one  against  whom  an  order 
for  execution  is  sought,**  while  under  other  statutes  no  service  of 


Co.,  157  Mo.  App.  405,  139  8.  W.  222; 
Bonet  Const.  Co.  v.  Central  Amuse- 
ment Co.,  153  Mo.  App.  185,  132  S.  W. 
270;  OUesheimer  v.  Thompson  Mfg. 
Co.,  44  Mo.  App.  172;  Coqnard  v. 
Prendergast,  35  Mo.  App.  237;  Faxon 
V.  Talmage,  14  Mo.  App.  585,  aff'd 
87  Mo.  13;  Marks  v.  Hardy,  12  Mo. 
App.  596;  Schaeffer  v.  Phodnix  Brew- 
ery Co.,  4  Mo.  App.  115. 

UCame  v.  Brigham,  39  Me.  35; 
Bankin  ▼.  Bherwood,  33  Me.  509;  Mer- 
rill V.  Suffolk  Bank,  31  Me.  57, 50  Am. 
Dec.  649. 

18  Bankin  v.  Sherwood,  33  Me.  509; 
Whitman  v.  Cox,  26  Me.  335. 

14MeClelIand  v.  Cragun,  54  Kan. 
599,  38  Pae.  776;  Paxon  v.  Talmage, 


87  Mo.  13,  aff 'g  14  Mo.  App.  585. 

15  Hood  V.  French,  37  Fla.  117,  19 
So.  165. 

16  Hood  V.  French,  37  Fla.  117,  19 
So.  165. 

17  Nichols  V.  Stevens,  123  Mo.  96, 
45  Am.  St  Bep.  514,  27  S.  W.  613, 
25  S.  W.  578,  aff'd  157  U.  S.  370,  39 
L.  Ed.  736. 

18  Armour  Fertilizer  Works  v.  Par- 
rish  Vegetable  &  Fruit  Co.,  63  Fla. 
64,  58  So.  231.  See  also  Force  Bros. 
&  Co.  V.  Dahlonega  Tanning  4k  Leath- 
er Mfg.  Co.,  22  Ga.  86. 

18  Wilson  V.  Seligman,  144  U.  & 
41,  36  L.  Ed.  338,  aff'g  36  Fed.  154; 
Warner  v.  Imbeau,  63  Kan.  415,  65 
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process  upon,  or  notice  of  the  snit  to^  the  stockholders  is  required  or 
necessary.^  Under  these  latter  statutes^  the  stockholder  is  deemed 
charged  with  knowledge  that  under  the  statute,  upon  the  return  of 
nulla  bouB  upon  an  execution  issued  against  the  corporation,  an  execu- 
tion may  be  issued  against  him  for  the  unpaid  subscription  to  the  stock 
he  holds.** 

When  notice  is  required,  it  partakes  of  the  nature  of  an  original 
process,  and  a  proper  service  thereof  is  essential,^  and  it  may  be 
served  on  a  stockholder  in  any  county  in  the  state,^  but  the  service 
of  such  notice  beyond  the  jurisdiction  of  the  court,  and  outside  the 
state,  will  not  confer  jurisdiction  upon  ^he  court,  nor  support  an 
order  charging  him  with  personal  liability,**  nor  authorize  it  to  award 
an  execution  against  the  property  of  the  stockholder  that  may  be 
found  within  the  state.** 

A  notioe  of  such  a  motion,  which  fairly  apprises  the  person  sought 
to  be  charged  with  the  nature  and  terms  of  the  order  to  be  applied  for, 
the  names  of  the  parties  to  the  proceeding,  the  court  before  whom  the 
application  is  to' be  made,  the  time  and  place  of  such  application, 
signed  by  the  attorneys  for  the  moving  party,  and  duly  served  by  a 
constable,  is  sufiScient.*^ 

Sever^  sex>arate  judgments  held  by  one  creditor  against  a  corporar 
tion  cannot  be  included  in  one  notice  to  a  stockholder.*^  And  a  stock- 
holder notified  of  an  application  for  an  order  for  execution  against 
him,  must  appear  and  defend.** 

Where  the  statute  requires  notice  by  publication  against  the  stock- 


Pae.  64S;  United  States  Nat.  Bank 
of  Atchison  v.  Magnuson,  57  Kan.  573, 
47  Pac.  518;  McCflelland  v.  Oragun, 
64  Kan.  590,  38  Pac.  776;  Welb  v. 
Bobb»  43  Kan.  201,  23  Pac.  148;  How- 
ell V.  Manglesdorf,  33  Kan.  194,  5 
Pac.  759;  Ghaffin  v.  dunminga,  37 
Me.  76;  Wilson  y.  St  Louis  &  6.  F. 
By.  Co.,  108  Mo.  588,  32  Am.  St.  Bep. 
624,  18  S.  W.  286. 

W  Armour  Fertilizer  Works  ▼.  Par- 
rish  Vegetable  &  Fruit  Co.,  63  Fla. 
64,  58  So.  231;  Mason  v.  Force  Bros. 
Co.,  30  Ga,  99. 

•1  Armour  Fertilizer  Works  v.  Par- 
rish  Vegetable  &  Fruit  Co.,  63  Fla. 
64,  58  So.  231. 

88  United  States  Nat.  Bank  of  Atch- 
ison  y.   Magnuson*  57   Kan.   573,   47 


Pac.  518;  Howell  y.  Manglesdorf,  33 
Kan.  194,  5  Pac.  759. 

88  McClelland  y.  Cragun,  54  Kan. 
599,  38  Pac.  776. 

84  Wilson  y.  Seligman,  144  U.  8. 
41,  36  L.  Ed.  338,  aff'g  36  Fed.  154; 
Wilson  y.  St.  Louia  &  S.  F.  B7.  Co., 
108  Mo.  588,  32  Am.  St.  B^.  624,  18 
S.  W.  286. 

86  Howell  y.  Manglesdorf,  33  Kan. 
194,  5  Pac.  759. 

86  McClelland  y.  Cragun,  54  Kan. 
599,  38  Pac.  776;  Wells  y.  Bobb,  43 
Kan.  201,  23  Pac.  148. 

87  United  States  Nat.  Bank  of  Atch- 
ison y.  Magnuson,  57  Kan.  573,  47 
Pac.  518. 

88  Warner  y.  Imbeau,  63  Kan.  415, 
65  Pac.  648. 
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holders,  the  fact  that  notice  was  given  need  not  appear  of  record,  as 
if  it  was  not  given,  the  remedy  is  by  affidavit  of  illegality.'* 

§3149.  — BetOTiL'  to  ezecntion  against  corpraution.  The  return 
of  an  officer  on  the  execution  against  the  corporation  must  be  taken 
as  true,  as  against  the  stockholder  proceeded  against.'" 

Where  there  is  a  demand  upon  an  officer  of  the  corporation  that  he 
point  out  corporate  property  on  which  to  levy,  and  the  officer  refuses, 
these  facts  may  properly  be  ahown  by  the  return  on  the  execution ; 
and  where  the  execution  has  been  lost,  it  is  competent  to  prove  by 
parol  what  the  return  showed,  but  not  to  contradict  the  return  by 
showing  that  no  demand  has  been  made.'^  And,  on  objection  that  the 
officer  serving  the  execution  did  not  make  his  certificate  that  he  eould 
not  find  corporate  property  on  a  first  execution,  the  facta  necessary 
to  render  the  stockholders  personally  liable,  can  as  well  be  ascertained 
and  certified  upon  a  second  execution." 

§3150.  — Showing  exhanBtion  of  corporate  property.  Under  a 
statute  making  a  stockholder  liable,  on  notice,  for  services  rendered 
the  corporation,  upon  return  of  an  execution  against  the  corporation 
nnsatiafied,  a  retnrn  of  nulla  bona  is  sufficient  to  fix  the  liability  of 
a  stockholder  who  had  received  notice." 

When  the  method  of  recovering  an  unpaid  balance  on  stock  is  by  a 
motion  for  execution  against  the  stockholder,  the  issuing  of  an  execu- 
tion against  the  corporation  and  the  return  of  the  same  nulla  bona  is 
a  condition  precedent  to  jurisdiction  of  the  motion,"  and  the  record 

W  Stone  v.  Bavidran,  Se  Oa.  179.  133,   2«   Am.  St   Bep.   405,  17  S.   W. 

WCsme  V.  Brigham,  3»Me.  35;Bip-  644;    Paion   v.   Talmage,   87   Ho.   13, 

\ej  V.  Eviaui,  S7  Mich.  217,  49  N.  W.  afl'g  14  Mo.  App.  5S6. 

504.  In   Marks  v.  Hardy,   12  Mo.  App. 

11  Singer  V.  Given,  61  Iowa  93,  15  595,  it  was  said  that  a  return  of  nulla 

N.  W.  858.     See  also  Btone  v.  David-  bona   on   the   execution   i»  not  necea- 

son,  5$  Ga.  179,  that  the  fact  that  the  sary,  but  that  it  may  ba  shown  by 

president   did   not   give   the   infoTina-  any  competent  evidence  that  the  cor- 

tion  I'eqoired  by  the  statute  may  be  poration  has  no  goods  on  which  a  levy 

■hown  by  affidavit  of  illegality.  could  be  made. 

St  Whitney    v.    Hammond.    44    Me.  A    ati 

305.  should  1 

nCard    V.    Groesbeck,    140    N.    T.  the    cor 

App.  Div.  30,  124  N.  Y.  Supp.  3T2.  holds    t 

MBeers  v.  Banker,  6  Kan.  App.  697,  propert] 

SO  Pac.  505;   ChaflSn  v.  Cummings,  37  amount 

Me.    76;    Washington    S»v.    Bank    v.  witb. 

Butchers'  *  Drovers'  Bank,  107  Mo.  (Mass.) 
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of  the  ease  in  which  the  motion  is  made  must  show  that  the  corporate 
property  has  been  exhansted.^  It  has  been  held,  however,  that  it  is 
not  necessary  that  the  retnm  should  negative  the^existence  of  any 
property  whatever,  bat  that  it  is  sufficient  if  it  is  a  fair  and  substan- 
tial return  nulla  bona,  and,  if  the  officer  make  part  of  the  debt,  and 
return  the  writ  nulla  bona  as  to  the  residue,  that  lays  a  sufficient 
foundation  to  proceed  against  the  sto^holder  for  the  balance.'* 

On  a  garnishment  bill  seelring  to  recover  judgment  against  a  cor- 
poration and  alleging  the  indebtedness  of  a  stockholder  cm  account  of 
an  unpaid  subscription,  it  must  appear  that  the  petitioner  has  ex- 
hausted his  remedy  against  the  corporation.*^ 

Under  another  statute,  however,  authorizing  proceedings  by  judg* 
ment  against  the  individual  stockholders  on  the  return  unsatisfied  of 
an  execution  issued  upon  a  judgment  rendered  against  the  corporation 
to  the  eounty  in  which  its  principal  office  is  situated,  it  is  not  necessary 
to  issue  and  have  returned  unsatisfied  an  execution  to  any  other 
eounty  in  the  state,  although  it  may  appear  that  the  corporation  had 
pnsiperty  or  effects  situate  in  such  other  county.^ 

And  when  a  statute  makes  a  stockholder  directly  liable  to  creditors 
of  the  corporation  for  an  unpaid  balance  on  his  stock,  a  creditor  may 
sue  the  corporation  and  garnish  the  stockholder  at  the  same  time 
without  obtaining  a  judgment  and  having  execution  returned  nulla 
bona,^  and  such  a  statute  has  been  said  to  make  the  stockholders 
liable  as  sureties  to  the  extent  of  the  amount  unpaid  on  the  stock, 
without  regard  to  the  question  whether  or  not  the  corporation  is  in- 
solvent** 


§3151. —Idmit  and  extent  of  lialrilitj  and  Ikn.  The  liability  of 
the  stockholder,  under  the  statute,  is  limited  by  the  amount  of  his 
subscription  unpaid  at  the  time  of  service  of  the  garnishee  summons 
or  return  of  execution  against  the  corporation  unsatisfied,^  and  judg- 


3i  Girey  Lumber  Co.  ▼.  Keal,  3  Kan. 
Ai^.  399,  42  Pac  92a. 

» Marks  ▼.  Hardy,  86  Mo.  232. 

37Doak  V.  Stahlman  (Tenn.  Clu 
App.),  58  p.  W.  741. 

MBipleT  T.  Evana,  87  Mleh.  217, 
49  N.  W.  504. 

Si  Lester  ▼.  Bemis  Lumber  Co.,  71 
Ark.  379,  74  &  W.  51S;  Parmelee  v. 
Price,  208  lU.  544,  70  K.  E.  725,  aff 'g 
105  lU.  App.  271. 

M  Texas,  G.  k  X.  Br.  Co.  v.  Berlin 


(Tex.  Civ.  App.),  165  S.  W.  €2. 

41  Pease  t.  Underwriters'  Union,  1 
HL  App.  287;  Cacnlhi  v.  Union  Ins. 
Co.,  2  Bob.  (La.)  57L 

A  stockholder  of  a  corporation 
wkich  bad  conrered  its  property  to 
a  new  corporation  who,  in  payment 
for  his  stock,  took  stock  in  the  new 
corporation,  and  also  bonds  and  cash, 
is  not  liable  under  the  statute,  iriien 
the  stock  taken  had  no  market  Talue, 
and  the  bonds  and  cash  equaled  the 
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ment  on  a  motion  for  execution  against  a  stockholder  should  not  exceed 
the  liability  of  the  shareholder  on  such  shares,  exclusive  of  interest, 
though  it  will  carry  interest  from  the  date  of  its  rendition.** 

Some  early  statutes  provided  for  an  execution  to  be  levied  upon  the 
property  of  an  owner  of  shares  to  the  amount  of  his  stock,  for  debts 
contracted  during  his  ownership.** 

A  statute  providing  for  the  payment  of  the  debt^  due  to  banks  by 
the  debtors,  even  when  gamisheed,  in  the  notes  of  such  banks,  does  not 
apply  to  the  indebtedness  of  delinquent  stockholders,  for  stock  unpaid 
is  such  indebtedness  as  can  only  be  discharged  in  specie,  whether  to  a 
bank  or  to  a  garnishee.** 

When  the  writ  has  been  served  at  the  time  of  suing  out  sunmions, 
the  service  of  the  writ  upon  the  stockholder  prevents  further  pay- 
ment to  the  corporation  for  such  stock  and  holds  the  same  in  abey- 
ance, to  await  the  result  of  the  trial  of  the  original  cause,**  and  when 
an  attachment  execution  has  been  issued  on  an  unpaid  subscription, 
it  has  been  held  that  the  creditor  has  a  lien  thereon  prior  to  that  of 
an  assignee  in  bankruptcy  appointed  under  subsequent  bankruptcy 
proceedings.**  This  liability,  as  among  the  several  stockholders,  is  sev- 
eral and  not  joint,  and  if  one  is  required  to  pay  more  than  his  propor- 
tionate share  of  the  debt  asserted,  he  may  in  an  action  against  the 
remaining  stockholders  require  them  to  contribute.*'  The  fact  that  a 
garnishment  writ  runs  against  two  or  more  of  them,  does  not  convert 
the  proceedings  into  a  suit  against  them  as  joint  debtors.** 

§3162.  —  Neoesflity  of  assessment  or  call  A  stockholder  is 
liable  to  be  gamisheed  on  a  judgment  recovered  against  the  company, 
when  he  owes  the  company  for  unpaid  stock,  upon  which  a  call  has 
been  made  and  notice  given,**  and  when  due  and  payable,  a  stock 
subscription  may  be  gamisheed  to  the  extent  that  it  is  unpaid,  though 
the  corporation  has  not  insisted  on  the  payment.**  And  it  has  been 

value  of  his  stock  in  the- old  company.  HI.  App.  287;  Brode  v.  Firemen 'a  Ins. 

Thomson-Honston  Elee.  Co.  v.  Dallas  Co.   of   New   Orleans,   8    Bob.    (La.) 

Gonsol.  Traetion  By.  Co.,  54  Fed.  1001.  244;  Cucnllu  v.  Union  Ins.  Co.,  2  Bob. 

iiCoquard  v.  Prenderga^t,  47  Mo.  (La.)   571;  Mountain  Lake  I^uid  Co. 

App.  243.  V.  Blair,  109  Va.  147,  63  8.  E.  751. 

48  Chaffin  V.  Cummings,  37  Me.  76.  4«  Curry  v.  Woodward,  53  Ala.  371. 

MKing  V.  Elliott,  5  Smedes  &  M.  tfFauU   v.   Alaska  Gold   &  Silver 

(Miss.)   428.  Min.  Co.,  14  Fed.  657;  Meints  v.  H&at 

45 Pease  v.  Underwriters'  Union,  1  ^St.  Louis  Co-operative  Bail-Mill  Co., 

HI.  App.  287.  89  ni.  48. 

46  In  re  Glen  Iron  Works,  20  Fed.  BOBohrer  v.  Adair,  61  Neb.  824,  86 

674,  aif 'g  17  Fed.  324.  N.  W.  495. 

47 Pease  v.  Underwriters'  Union,  1 
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held  that  although  the  subscription  is,  by  its  terms,  payable  on  the 
call  of  the  directors,  and  no  such  call  has  in  fact  been  made,  a  balance 
due  may  be  gamisheed,*^  on  the  theory  that  the  subscription  is  to  be 
regarded  as  having  been  payable  on  demand,'*  especially  if  the  ar- 
rangement as  to  payment,  between  the  corporation  and  the  stock- 
holder, would  be  a  fraud  upon  the  creditors  of  the  corporation.*'  The 
weight  of  authority,  however,  seems  to  be  that  where  a  company  has 
no  right  of  action  against  a  stockholder  for  unpaid  stock  without  a 
formal  assessment  or  call,  his  liability  to  third  persons  for  this  portion 
of  the  subscription  cannot  be  enforced  by  the  process  of  garnishment.^ 

Provision  is  made,  by  some  statutes^  for  the  enforcement  of  the 
liability  of  a  stockholder  for  unpaid  stock,  which  is  not  due  according 
to  the  terms  of  his  subscription,  and  for  which  no  calls  have  been 
made,  by  a  special  execution.^  But  where  a  statute  provides  that  a 
creditor  of  a  corporation  may,  by  garnishment,  subject  the  unpaid 
subscription  of  a  stockholder  without  regard  to  whether  the  corpora- 
tion can  maintain  suit  against  the  stockholder  for  such  subscription  or 
not,  this  gives  the  creditor  the  right  to  subject  by  garnishment  the 
"unpaid  subscription  without  regard  to  whether  a  call  had  been  pre- 
viously made  by  the  board  of  directors  or  not.** 

Under  the  prevailing  rule  it  has  been  said  that  upon  insolvency  the 
uncalled  and  unpaid  subscriptions  constitute  a  trust  fund  to  be  ad- 
ministered for  the  benefit  of  all  the  creditors.*' 

§3153.  —  TlmecKf  fbdngof  stoddioldor'slialrili^.    The  liability 

of  the  stockholder  to  the  creditor  of  the  corporation  becomes  fixed  at 

Bl  Seott  V.  Windham,  73  Miss.   76,  U  Hannali  v.  Moberly  Bank,  67  Mo. 

16  So.  206.  678. 

SSMcNelns  v.  Stillman,  172  N.  Y.  To  enforce  the  payment  of  a  sub- 

App.  Div.  307,  158  N.  Y.  Supp.  428.  scription,   for  which   a  call   has   not 

M  In  re  Glen  Iron  Works,  20  Fed.  been  made,  a  creditor  of  the  eorpora- 

674,  aif'g  17  Fed.  324.  tion  may  bring  a  snit  in  the  nature 

M-Alahanuk    Teagne  v.  Le  Grand,  of  a  creditonr'  suit  against  the  cor* 

85  Ala.  493,  7  Am.  St.  Bep.  64,  5  So.  poration    and   the    delinquent   3tock- 

287.  holder,  and,  upon  a  judgment  rendered 

Colorado.    Universal  Fire  Ins.   Co.  against  them,  execution  may  be  issued 

▼.  Tabor,  16  Colo.  531,  27  Pac.  890.  against  the  stockholder.    Washington 

T^rmlfdana.     Brown    ▼.    Union    Ins.  Sav.  Bank  v.  Butchers'  &  Drovers' 

Co.,  3  La.  Ann.  177.  Bank,  107  Mo.  133,  28  Am.  St.  Bep. 

MIflBOiirL    Simpson  v.  Beynolds,  71  405,  17  S.  W.  644. 

Mo.  594;  Hannah  v.  Moberly  Bank,  66£ns1en  v.  Nathan,  136  Ala.  412, 

67  Mo.  678.  34  So.   929;    Curry  v.  Woodward,  53 

Kerada.    McKelvey  v.  Crockett,  18  Ala.  371;  Paschall  v.  Whitsett,  11  Ala. 

Nev.  238,  2  Pac.  386.  472;  Bingham  v.  Bushing,  5  Ala.  403. 

Pennsylvania.    In    re    Lane's    Ap-  57 In  re  Lane's  Appeal,  105  Pa.  St. 

peal,  105  Pa.  St.  49,  51  Am.  Bep.  166.  49,  51  Am.  Bep.  166. 
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the  time,  of  tlie  return  of  the  execution  against  the  corporation  nulla 
boaa,"  and  from  tliat  date  the  stockholder  ceases  to  have  the  power 
to  cast  off  his  liability  by  transferring  his  shares  to  a  third  person.'* 

Under  some  statutes  containing  personal  liability  clauses,  that  lia- 
bility continues  notwithstanding  a  transfer  of  the  stock,  unless  the 
stockholder  ao  transferring  shall  discharge  himself  from  liability  by 
a  compliance  with  the  provisions  of  the  statute,  such  as  publishing  a 
notice  of  the  transfer .'• 

Under  other  statutes  the  question  of  the  liability  of  one  who  has 
transferred  stock  depends  upon  whether  the  transfer  was  hona  fide,  to 
a  solvent  party  and  with  the  assent  of  the  corporation.  And  in  such 
a  case  the  transferee  would  be  liable  and  answerable  if  solvent,  and 
if  insolvent  and  the  corporation  was  insolvent  at  the  time  of  the  trans- 
fer the  transferor  would  be  liable.** 

Where  a  statute  authorizes  the  issue  of  execution  only  against  per- 
sons who  were  stockholders  of  the  corporation  at  the  time  the  execution 
was  returned  nulla  bona,  the  question  whether  a  transfer  of  the  stock 
was  fraudulent  or  not  cannot  be  tried  in  the  summary  proceeding 
provided  for  by  the  statute.** 

§3154.  —Stock  usoed  as  full  paid.  One  who,  in  good  faith, 
purchases  stock  entered  as  full  paid  on  the  records  of  the  corporation, 
in  the  absence  of  anything  to  put  him  on  inquiry,  is  not  liable  to 
creditors  of  the  corporation  as  the  holder  of  unpaid  stock,**  but  a 
transfer  of  stock  known  by  the  transferee  not  to  have  been  fully  paid 
for,  makes  him  liable  as  garnishee  for  the  debts  of  the  corporation.** 

And  in  a  jurisdiction  maintaining  the  distinction  between  actions 
at  law  and  suits  in  equity,  a  garnishment  proceeding  will  not  lie  to 
recover  the  unpaid  balance  on  shares  of  stock  where  the  amount  re- 
ceived as  payment  in  full  was  much  less  than  the  face  value  thereof, 
until  after  the  agreement  to  that  end  has  been  set  aside  by  a  bill  in 
equity." 

Ufflirainkft   v.   Allen,   76   ^o.   384,  nParkiiiEOn    Sugar    G 

rev'g    7    Mo.   App.    434;    Coquard    v.  Bugar   Co.,  8   Kan.   App. 

PrendergaBt,  35  Mo.  App.  237.  331. 

USkrainka   v.   Allen,   76   Mo.    3S4,  eSErakine   v.   Loeweiu 

rev'g  7  Mo.  App.  434.  301,  att'g  11  Mo.  App. 

« Mason  t.  Force  Bros,  ft  Co.,  30  ies'Sav.  Inst.  v.  Potthol 

6a.  MpForee  BroB.  ft  Co.  v.  Bahlon-  674. 

ega  Tanning  t  Leather  Mfg.  Co.,  22  MTrendlcT^  v.  St.  Loul 

Ga.  86.  Transit  Co.,  84  111,  App. 

n  HendeiBOn    v.    Hatfield    Woolen  W  Sangamon  Coal-Uin. 

HillB,  153  Ala.  625,  4S  So.  211.  ardson,  33   Bl.   App.  27^ 
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A  stockholder  who  has  paid  for  the  stock  subscribed  by  him.  in  prop- 
erty at  an  agreed  valuation,  cannot  be  made  liable  as  garnishee  for 
the  difference  between  the  real  value  of  the  property  and  the  face 
value  of  the  stock  subscribed  and  received  by  him,  as  only  such  money 
demands  can  be  subjected  by  process  of  garnishment  as  the  defendant 
in  judgment  could  in  its  own  name  and  right  recover  of  the  garnishee 
in  an  action  of  debt  or  indebitatus  assumpsit.^  But  the  liability  of  a 
paid-up  stockholder  to  the  corporation  for  the  amount  of  an  assess- 
ment which  has  been  levied  upon  his  stock  is  a  debt  founded  on  contract 
and  is  subject  as  such  to  garnishee  process.^'' 

§3166.  — Set-off  of  claim  against  corporation.  In  such  a  pro- 
ceeding, the  stockholder  may  plead,  by  way  of  set-off,  or  in  diminu- 
tion of  his  liability,  any  bona  fide  indebtedness  of  the  corporation  to 
him  existing  at  the  time  when  his  liability  to  the  creditor  became  fixed 
by  the  return  of  the  execution  against  the  corporation  nulla  bona.** 
Before  his  liability  becomes  fixed  he  may  discharge  it  by  a  voluntary 
payment,  to  the  full  extent  of  his  statutory  liability,  of  a  bona  fide 
claim  of  a  creditor  of  the  corporation,**  but  the  liability  so  fixed  cannot 
be  escaped  by  the  subsequent  acquisition  of  a  claim  against  the  cor- 
porationJ*  In  a  federal  court,  however,  where  the  distinctive  remedies 
and  defenses  at  law  and  in  equity  are  maintained,  a  stockholder  cannot 
interpose  as  a  set-off  claim  against  the  corporation  which  does  not 
constitute  a  legal  defense  as  against  the  plaintiff,  but  he  must  proceed 
by  a  bill  in  equity  to  have  the  amount  of  his  set-off  adjudicated  and  de- 
ducted from  the  amount  of  his  liability  as  stockholder^^ 

§3166.  —Effect  of  death  of  stockholder.  The  statute  does 
not  authorize  an  execution  against  the  estate  of  a  stockholder  who 
died  before  the  commencement  of  the  action  against  the  corporation,''* 


66Nicro8i  V.  Irvine,  102  Ala.  648, 
48  Am.  St.  Bep.  92,  15  So.  429. 

When  stock  has  been  issued  as  fuU 
paid,  and  it  is  sought  to  enforce  fur- 
ther liability  of  a  stockholder  upon 
the  ground  that  the  stock  was  in  fact 
isaraed  for  property  at  an  overvalua- 
tion, there  13  no  debt  due  for  which 
an  attachment  will  He  until  an  order 
has  been  made  by  the  court  of  chan- 
cery ascertaining  the  amount  of  the 
stockholder's  liability.  Gilson  v.  Ap- 
pleby, 80  N.  J.  L.  542,  77  Atl.  1084. 

67  Marshall  v.  Wentz,  28  Gal.  App. 
540,  153  Pac.  244. 


68  Hood  V.  French,  37  Fla.  117,  19 
So.  165;  Jerman's  Adm'r  v.  Benton, 
79  Mo.  148;  Bood  V.  Crocus  Hill  Min. 
Co.,  157  Mo.  App.  405,  139  S.  W.  222; 
Merchants'  Ins.  Co.  v.  Hill,  12  Mo. 
App.  148»  aff 'd  86  Mo.  466 ;  Webber  v. 
Ijeighton,  8  Mo.  App.  502. 

66  Hood  V.  French,  37  Fla.  117,  19 
So.  165. 

70Coquard  v.  Prendergast,  35  Mo. 
App.  237. 

TlCrissey  v.  Morrill,  125  Fed.  878. 

78  Child  V.  Coffin,  17  Majss.  64.  See 
also  Bacon  v.  Pomeroy,  104  Mass.  577; 
Dane    v.    Bane   Mfg.    Co.,    14    Oray 
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though,  while  a  motion  and  execution  cannot  be  used  to  enforce  the 
liability  against  the  estate  of  a  deceased  stockholder,''*  the  motion  may 
be  regarded  and  treated  as  a  demand  against  the  estate,  aiid  may  be 
classed  as  suchJ* 

§3157.  Corporate  bonds.  Registered  coupon  bonds  of  foreign 
corporations  actually  located  within  the  state  and  within  the  juris- 
diction of  the  court,  are  property  within  the  meaning  of  the  statute 
and  are  liable  to  attachment''*  But  money  deposited  with  brokers  for 
the  payment  of  certain  interest  coupons  on  corporate  bonds,  is  fixed 
with  an  irrevocable  trust,  and  part  of  the  fund  not  paid  out  by  the 
brokers,  because  some  coupons  have  not  been  presented,  is  not  subject 
to  attachment  as  the  property  of  the  corporation,  though  the  ap- 
propriation and  deposit  of  the  money  to  that  purpose  was  not  known 
to  the  holders  of  the  coupons.''' 

A  statute  which  authorizes  unpaid  subscriptions  for  stock  to  be 
reached  by  garnishment  by  a  creditor  of  the  corporation,  without 
regard  to  whether  the  corporation  can  maintain  suit  against  the  stock- 
holder for  such  subscription  or  not  has  no  applicatipn  to  bonds 
issued  by  the  corporation  and  for  which  it  was  understood  the  stock- 
holder was  not  to  pay  anything,  since  it  cannot  be  pretended  that 
they  constitute  any  part  of  any  unpaid  subscription  of  garnishee's 
stock.'''' 

Corporate  bonds,  not  sold  and  negotiated,  but  merely  pledged  by  it 
as  collateral  security,  when  discharged  and  surrendered  are  not 
property  of  the  company  liable  to  be  reached  by  garnishment  against 
an  ofBcet  of  the  company  receipting  for  the  same,  but  who  in  fact 
never  received  them,  as,  being  its  own  promises,  the  company  had  no 
property  in  the  bonds.''*  But  when  a  company  has  received  a  number 
of  its  own  mortgage  bonds  from  a  debtor  in  the  pajnnent  of  his  debt, 
not  for  the  purpose  of  canceling  the  same,  but  with  the  intention 
of  again  putting  them  in  circulation  as  securities,  thty  are  the  prop- 
erty of  the  company,  and  as  such  are  subject  to  the  levy  of  an 
execution  against  its  property. ''• 

(Mass.)   488;   Bipley  v.  Sampson,  10  Be  Beam,  119  Md.  41<8,  86  Atl.  1049. 

Pick.  (Mass.)  371.  76Boger8    Locomotive    &    Machine 

TSAchenbach    v.   Western   Newspa-  Works  v.  Kelley,  88  N.  T.  234. 

per  Union,  2  Kan.  App.  357,  42  Pac.  77  Roman  y.  Dimmick,  123  Ala.  366, 

734;    CummingB    v.    Wright,    11    Mo.  26  So.  214. 

App.  348.  76  Galena  &  S.  W.  B.  Co.  v.  Stahl, 

74  Marks  v.  Hardy,  86  Mo.  232.  103  HI.  67. 

7»De   Beam    v.   Prince   De   Beam,  79  Hetherington  v.  Haxdon,  11  Iowa 

115  Md.  668,  36  L.  B.  A.  (N.  S.)  421,  335. 
81  Atl.   223.     See  also  De  Beam  v. 
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D.    Particular  Classes  of  Corporations 

§  3158.  Banks — ^In  general.  Under  the  rule  that  property  in  pos- 
session of  a  pledgee  cannot  be  levied  on  under  attachment  for  the 
pledgor's  debts,  where  a  bank  discounted  a  draft  <or  the  price  of 
goods,  to  which  a  bill  of  lading  for  the  goods  was  attached,  the  goods, 
upon  the  refusal  of  the  consignee  to  receive  them,  cannot  be  levied 
on  under  an  attachment  in  favor  of  the  consignor's  creditor,  as  they 
are  in  the  constructive  possession  of  the  bank  as  pledgee ;  the  attach- 
ing creditor  cannot  require  the  bank  to  look  to  other  property  upon 
which  it  has  a  lien  for  the  payment  of  its  debt.*®  And  when  all  debts 
and  credits  of  a  defendant  in  possession  of  another  person  are  attach- 
able by  garnishment,  a  note  held  by  a  bank  as  collateral  security  for 
a  debt  of  a  defendant  in  attachment,  is  a  credit,  and  the  interest  of 
the  defendant  therein  is  attachable  by  garnishment  of  the  bank,  and 
the  lien  of  the  attachment  upon  the  note  transfers  itself  to  the  money 
collected  thereon  by  the  garnishee.*^ 

Where  a  bank,  holding  a  promissory  note  for  collection,  accepts  a 
certified  check  in  payment,  it  is 'chargeable  as  garnishee  for  the 
amount  thereof  less  any  indebtedness  to  it  of  the  payee  of  the  note.** 

§3159.  — Deposits  generally.  Deposits  in  a  bank  may  be  the 
subject  of  garnishment,**  notwithstanding  the  defendant  is  a  nonresi- 


SOSabel  v.  Planters'  Nat.  Bank  of 
Bichmond,  Virginia,  110  K7.  299,  61 
S.  W.  367. 

SI  Deering  &  Co.  v.  Bichardson- 
KimbaU  Co.,  109  CaL  73,  41  Pac.  801. 

W  Midway  Five  Oil  "Co.  v.  Citizens 
Nat.  Bank  of  Los  Angeles,  25  Cal. 
App.  366,  143  Pa«.  800. 

8S  Birmingham  Nat.  Bank  y.  Mayer, 
104  Ala.  634,  16  So.  520;  Caldwell 
Banking  &  Trust  Co.  v.  Porter,  52 
Ore.  318,  95  Pac.  1,  rehearing  denied 
97  Pac  541;  Nichols  v.  Schofield,  2 
B.  I.  123. 

One  indebted  to  a  nonresident  can- 
not place  money  on  deposit  in  a  bank, 
in  defiance  of  his  creditor's  wishes, 
for  the  purpose  of  conferring  juris- 
diction in  aj;tachment  upon  the  court 
where  the  bank  is  located.  Saxony 
Mills  y.  Wagner,  94  Miss.  233,  23  L. 


B.  A.  (N.  S.)  834,  136  Am.  St.  Bep. 
575,  19  Ann.  Cas.  199,  47  So.  899. 

The  plaintiff  in  trustee  process 
against  a  pavings  bank,  where  the  de- 
positor is  the  principal  defendant  i^ 
not  bound  by  a  rule  of  the  bank  that 
"no  payment  wiU  be  made  without 
the  presentation  of  the  deposit  book," 
etc.;  the  statute  does  not  make  the 
liability  of  the  bank  to  be  charged  as 
trustee  depend  upon  the  plaintiff's 
complying  with  the  rules  of  the  bank, 
which  are  intended  to  regulate  the 
conduct  of  a  depositor  in  h]3  relations 
with  the  bank.  Maloney  v.  Casey, 
164  Mass.  124,  41  N.  E.  104. 

A  deposit  by  a  corporation  is  the 
same  as  one  by  an  individual^  and  is 
liable  to  attachment  by  a  creditor  of 
the  corporation.  Farmers'  &  Mechan- 
ics' Nat.  Bank  y.  Byan,  64  Pa.  St.  236. 
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dent,^  and  where  a  writ  of  garnishment  is  served  upon  a  bank,  and 
the  answer  of  the  garnishee  discloses  that  the  defendant  had  made 
a  general  deposit,  the  garnishee  cannot  avoid  liability  on  the  ground 
that  the  plaintiff  had  not  demanded  payment  before  the  issue  of  the 
garnishment.^ 

To  make  the  bank  liable  as  garnishee,  there  must  be  an  actual 
deposit  in  the  bank  subject  t6  the  depositor's  check  at  the  time  of  the 
service  of  the  summons  of  garnishment  on  the  bank,*®  or,  under  some 
statutes,  at  the  time  of  the  answer.*'' 

Where  a  deposit  is  in  the  name  of  a  husband  or  his  wife,  ''or  the 
survivor  of  them,"  and  it  appears  that  one-half  belongs  to  each, 
in  an  action  against  the  husband  the  garnishee  is  chargeable  for  only 
one-half.»» 

In  answer  to  a  garnishment  summons,  a  bank  cannot  retain  money 
on  deposit  to  the  credit  of  the  judgment  debtor,  to  be  applied  on  an 
unmatured  note  executed  by  him,  which  it  holds,  as,  in  an  action  by 
such  defendant  for  his  balance,  the  bank  could  not  set  off  such 
unmatured  indebtedness  against  the  defendant.*^ 

But  when  there  is  a  present  liability  on  the  part  of  the  depositor  to 
the  bank,  the  bank  is  liable  on  such  process  only  for  the  balance 
due  the  depositor,  and  in  the  case  of  the  payment  by  it  of  a  note  of 


M  Presnall  v.  Stockyards  Nat.  Bank 
(Tex.  Civ.  App.),  151  S.  W.  873. 

U  Birmingham  Nat.  Bank  v.  Mayer, 
104  Ala.  634,  16  So.  520. 

86  Foster  v.  Swasey,  2  Woodb.  &  M. 
(IT.  S.)  217,  Fed.  Cas.  No.  4,985;  Bice 
y.  Third  Nat.  Bank,  97  Mich.  414,  56 
N.  W.  776. 

A  credit  on  the  books  of  a  bank  cre- 
ated by  the  formal  discount  of  a  note 
and  bookkeeping  entries  for  conveni- 
ence in  disA)tir8ing  the  money  accord- 
ing to  -a  special  arrangement,  on  which 
the  bank  might  but  was  not  required 
to  honor  the  depositor 's  checks,  did  not 
create  the  relation  of  debtor  and  cred- 
itor, and  the  fund  was  not  liable  to 
garnishment  as  the  property  of  the 
depositor.  McKenna  v.  Rickey,  155 
Wis.  432,  144  N.  W.  991. 

nCortis  y.  Parker  &  Co.,  136  Ala. 
217,  33  So.  935;  B.  C.  Neely  Co.  y. 
Bank  of  Waynesboro,  7  Ga  App.  390, 
66  a  £.  1099. 


If  a  bank,  under  summons  of  gar- 
nishment, receives  deposits  of  the  de- 
fendant and  pays  them  on  his  checks, 
it  is  liable  to  the  garnishing  creditor 
for  the  amount  deposited  up  to  the 
time  o!f  the  filing  of  the  answer,  un- 
der a  statute  making  a  garnishee  an- 
swerable for  '^what  he  has  become 
indebted  to  the  defendant,  or  what 
property  or  effects  of  his  he  has  re- 
ceived or  got  possession  of,  belonging 
to  the  defendant,  between  the  time  of 
the  service  and  the  answer."  Mayer 
&  Lowenstein  v.  Ghattahoeehee  Nat. 
Bank,  51  Oa.  325. 

SSCatlow  v.  Whipple  (B.  I.),  83 
Atl.   753. 

89  First  Nat.  Bank  of  Birmingham 
y.  Minge,  186  Ala.  405,  64  So.  957; 
Birmingham  Nat.  Bank  v.  Mayer,  104 
Ala.  634, 16  So.  520 ;  Elzy  y.  Morrison, 
180  HI.  App.  711;  Presnall  v.  Stock- 
yards Nat.  Bank  (Tex.  Ciy.  App.),  151 
a  W.  873. 
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the  depositor  and  on  which  the  bank's  liability  as  indorser  was  fixed 
by  protest  and  by  the  insolvency  of  the  maker,  it  is  liable  only  for  the 
amount  of  the  deposit  remaining  in  its  hands  after  the  payment  of 
the  note.*^ 

One  bank  is  chargeable  on  trustee  process  for  money  deposited  by 
another  bank  on  an  understanding  that  the  depositor  had  a  right  to 
withdraw  any  balance  which  might  be  due  to  it  upon  giving  fifteen 
days'  notice  of  its  intention  to  do  so;  in  such  case  there  is  a  debt 
absolutely  due,  although  payment  of  it  could  not,  by  the  mere  action 
of  the  depositor,  be  insisted  upon  as  a  right  until  a  future  period.^^ 

But  where  a  depositor  has  placed  money  in  a  bank  to  the  predit  of 
a  creditor  under  an  arrangement  with  him  that  it  should  be  so  de- 
posited and  a  certificate  taken  in  the  name  of  the  creditor,  the  deposit 
is  not  then  subject  to  garnishment  against  the  depositor .••  And  where 
the  rule  of  law  obtains,  that  as  between  the  maker  and  the  holder  of  a 
check,  the  check  transfers  the  deposit  pro  tanto,  and  that  the  holder 
of  the  check  may  maintain  an  action  thereon  against  the  haxik  on  which 
it  was  drawn,  after  a  check  has  been  given  upon  full  consideration, 
the  deposit  is  not  subject  to  garnishment  at  the  suit  of  another  creditor 
of  the  maker.^* 

On  the  principle  that,  while  an  attachment  creates  a  lien,  a  garnish- 
ment does  not,  it  has  been  held  that  the  mere  service  of  a  summons  of 
garnishment  in  a  common-law  suit,  upon  a  bank  in  which  a  corporation 
debtor  had  funds  on  dex)osit,  does  not  create  such  a  lien  on  the  funds 
in  the  hands  of  the  garnishee  as,  ipso  facto,  to  give  him  a  right  of 
priority  of  payment  over  other  creditors  without  regard  to  the  date 
when  their  respective  judgments  should  be  obtained.'* 


§  3160.  —  Depocdts  by  agents^  officers  or  trustees.  Money  depos- 
ited by  an  agent  in  his  own  name  is  subject  to  garnishment  in  an 
action  by  his  creditor,**  unless  the  principal  and  equitable  owner  of 


MBoBenberg  v.  First  Nat.  Bask  of 
Texarkana  (Tex.  Civ.  App.),  27  S. 
W.  897. 

91  Glapp  V.  Hancock  Bank,  1  Allen 
(Mass.)  394. 

MCook  V.  Bobin3on,  194  Fed.  753. 

WFarrington  v.  F.  E.  Fleming  Com- 
mission Co.,  94  Neb.  108,  47  L.  B.  A. 
(N.  S.)  742,  142  N.  W.  297. 

M  Patterson  v.  Beek,  133  Oa.  701, 
66  S.  E.  911. 


95  Jackson  v.  Bank  of  United  States, 
10  Pa.  St.  61.  But  see  Home  Land  & 
Loan  Co.  v.  Bouth,  123  Ark.  360,  Ann. 
Cas.  1917  0  1142,  185  S.  W.  467,  as 
authority  for  the  proposition  that  the 
rule  is  to  the  contrary  where  the  evi- 
dence warrants  the  conclusion  that 
the  deposit  was  made  in  good  faith 
and  it  does  not  appear  the  credit  was 
extended  in  the  belief  that  the  de- 
posit actually  belonged  to  the  agent. 
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the  fund  asserts  his  right  thereto  ••  or  the  bank  and  creditor  have 
notice  of  the  principal's  ownership  of  the  fund,*''  and  if  a  bank,  at 
the  time  of  tlie  service  of  process,  knows  that  a  fund  on  deposit  be- 
longs to  the  principal  defendant,  it  will  be  liable  as  garnishee,  not- 
withstanding the  deposit  stands  in  the  name  of  a  third  person  as 
agent.^ 

-In  a  number  of  cases  it  has  been  held  that  a  deposit  in  a  bank  by 
a  depositor  as  ** agent,'*  is  prima  facie  the  property  of  his  principal, 
and  is  not  liable  to  attachment  for  the  debt  of  the  agent.'^ 

Another  line  of  decisions  lays  down  the  rule  that  a  deposit  in  a 
bank  to  the  credit  of  the  depositor  as  ''agent'*  shows  such  prima 
facie  title  in  him  as  to  authorize  the  service  of  a  writ  of  garnishment,^ 
subject  however  to  claim  and4)roof  on  the  part  of  the  principal  that 
it  is  not  the  money  of  the  agent  and  that  the  writ  of  garnishment 
should  be  discharged.* 

The  question  of  the  actual  ownership  of  the  deposit  can  be  de- 
termined on  an  answer  and  traverse  in  the  garnishment  proceeding.' 

And  where  funds  belonging  to  one  person  are  deposited  in  a  bank 
by  another  person  in  his  own  name  as  ''Trustee,"  and  the  bank  is 
sunmioned  as  garnishee  of  the  depositor,  it  may  submit  to  the  process, 
and  the  owner  of  the  money  has  no  recourse  on  the  bank,  especially 
when  he  had  notice  of  the  garnishment  immediately  after  service  of 
the  writ,  and  thus  had  ample  opportunity  to  appear  and,  maintain 
his  right.* 

§3161.  — Certificates  of  deposit.  A  certificate  of  deposit  pay- 
able on  demand  to  order  is,  after  presentment  and  refusal  of  pay- 
ment, past  due  and  non-negotiable  paper,  and  the  debt  evidenced 


96  Packer  v.  Crary,  121  Iowa  388, 
96  N.  W.  870;  MorriU  v.  Raymond,  28 
Kan.  415,  42  Am.  Bep.  167. 

97  Morrill  v.  Baymond,  28  Kan.  415, 
42  Am.  Bep.  167. 

98  Ferry  v.  Home  Sav.  Bank,  114 
Mich.  321,  68  Am.  8t.  Bep.  487,  72  N. 
W.  181;  Connor  v.  Third  Nat.  Bank  of 
Detroit,  90  Mich.  328,  51  N.  W,  523. 

Money,  the  property  of  a  railroad 
company,  deposited  by  an  officer  to 
hi8  credit  as  "Sbpt."  may  be  gar- 
nisheed  in  a  suit  against  the  railroad 
company.  Gregg  v.  Farmers'  &  Mer- 
chants' Bank,  80  Mo.  251. 


99De8  Moines  Cotton  Mill  Co.  v. 
Cooper,  93  Iowa  654,  61  N.  W.  1084; 
Jones  V.  Bank  of  Northern  Liberties, 
44  Pa.  St.  253 ;  Bank  of  Northern  Lib- 
erties V.  Jones  &  Cole,  42  Pa.  St.  536. 

ISilsbee  State  Bank  v.  French  Mar- 
ket Grocery  Co.,  103  Tex.  629,  34  L. 
B.  A.    (N.  S.)    1207,  132  S.  W.   465. 

9  Ingersoll  &  Co.  v.  First  Nat.  Bank, 
10  Minn.  396;  Proctor  v.  Greene,  14 
B.  I.  42. 

sPettey  v.  Dunlap  Hardware  Co., 
99  Ga.  300,  25  S.  E.  697. 

4Bandan  v.  Way,  111  Ma^s.  506. 
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thereby  is  the  subject  of  garnishment^^  but  where  a  certificate  has 
been  transferred  before  garnishment  against  the  rights  of  then)riginai 
holder  is  served  on  the  bank,  the  process  dote  not  attach.* 

§  3162.  -^  Paper  depoaited  for  ooUectiKm.  Where  a  draft  or  bill 
of  exchange  is  deposited  for  collection  "^  or  bears  a  restrictive  indorse- 
ment retaining  title,*  or  is  deposited  under  an  agreement  that  it*  is 
to  be  charged  back  on  failure  of  collection,*  this  imports  only  a 
limited  ownership,  as  in  case  of  a  bailment,  and  such  paper  is  subject 
to  garnishment  for  the  debts  of  the  customer,  to  the  extent  of  his 
interest  at  the  time  garnishment  notice  is  served. 

And  where  a  bank,  having  received  a  check  from  the  defendant, 
with  authority  to  collect  for  deposit,  and  use,  has  had  the  check 
certified  by  the  bank  on  which  it  is  drawn,  before  the  garnishment, 
it  is  liable  to  the  defendant  for  the  amount  of  the  check,  as  for  money 
had  and  received,  and  that  liability  may  be  reached  by  garnishment.^* 

But  where  a  customer  deposits  a  draft  with  a  bank  for  deposit 
to  his  credit,  and  the  same  is  entered  to  his  credit  and  forwarded  to 
another  bank  for  collection,  under  a  course  of  dealing  whereby  the 
depositor  of  the  draft  has  the  right  to  and  does  check  against  it. 


ft  IZxehange  Bank  ▼.  Gulick,  24  Kan. 
359. 

The  proceeds  of  a  cashier's  check 
made  payable  to  the  sheriff  and,  after 
indorsement  by  him,  deposited  with 
the  clerk*  of  court  for  the  purpose  of 
secaring  the  release  of  seized  prop- 
erty belonging  to  the  person  at  whose 
instance  the  check  was  issued,  are 
not  subject  to  garnishment  by  a 
judgment  creditor  of  such  person. 
Beaston  v.  Portland  Trust  4b  Savings 
Bank,  89  Wash.  627,  Ann.  Cas.  1917  B 
488,  155  Pac  162. 

6Earp  v.  Citizens'  Nat.  Bank  of 
Saginaw,  76  Mich.  679,  43  N.  W.  680. 

A  Louisiana  stockholder  in  a  bank, 
"domiciled"  in  Mississippi,  who  is 
also  a  creditor  of  the  bank  for  money 
deposited  therein,  is  not  estopped  to 
proceed  against  the  bank  or  its  as- 
signees or  receivers  for  the  collection 
of  the  debt  due  him,  or  to  attach  real 
estate  belonging  to  the  bank  and  lo- 
cated in  Louisiana,  by  reason  of  the 


fact  that  he  has  previously  accepted 
a  certificate  of  deposit  in  lieu  of  his 
money  and  consented  to  delay  in  pay- 
ment, when,  by  the  action  of  the 
bank,  in  making  an  assignment  to 
which  be  was  not  an  actual  party,  all 
debts  are  matured,  and  other  cred- 
itors, not  stockholders,  are  left  at  lib- 
erty so  to  proceed  and  attach.  Paint- 
er v.  Bank  of  Osyka,  140  La.  457,  73 
So.  266. 

7  Central  By.  Co.  v.  First  Kat.  Bank, 
73  6a.  383;  Washington  Brick,  Lime 
k  Manufacturing  Co.  v.  Traders'  Nat. 
Bank,  46  Wash.  23,  123  Am.  St.  Bep. 
912,  89  Pac  157. 

•  Freeman  v.  Exchange  Bank  of  Ma- 
con, 87  Gaw  45,  13  S.  £.  160. 

•  W.  J.  Barton  Seed,  Feed  k  Imple- 
ment 06.  V.  Mercantile  Nat.  Bank,  128 
Tenn.  320,  160  &  W.  848. 

It  National  Commercial  Bank  v. 
Miller  k  Co.,  77  Ala.  168.  54  Am. 
Bep.  50. 


4880 


Ch.  48]  AttachmiJnt,  GAENiSHMBiffT,  Etc.  [§  3163 

the  title  to  the  draft  passes  to  the  first  bank,  and  when  collected  by  the 
second  bank  the  proceeds  are  the  property  of  the  first  bank  and  not 
subject  to  garnishment  at  the  instance  of  a  creditor  of  the  depositor.^^ 
Where  a  draft  for  the  purchase  price  of  goods  sold,  to  which  is 
attached  a  non-negotiable  bill  of  lading,  is  discounted  by  a  bank  which 
credits  the  account  of  the  drawer  and  forwards  the  draft  and  bilfi  of 
lading,  the  drawee,  after  paying  the  former  and  receiving  the  latter, 
cannot,  in  an  action  against  the  drawer  for  a  breach  of  warranty  of 
the  goods  sold,  attach  the  proceeds  of  the  draft  in  the  hands  of  the 
collecting  bank  as  the  property  of  the  drawer.** 

Under  the  rule  that  the  situs  of  a  debt  due  to  a  nonresident  is  the 
domicile  of  the  creditor,  unless  a  statute  declares  the  contrary,  where 
a  bank  receives  a  draft  for  collection  from  a.  nonresident,  and  does 
not  retain  the  money  collected  as  a  separate  and  distinct  fund  held 
for  remittance,  but  collects  it  in  the  ordinary  course  of  its  banking 
business  and  intermingles  its  proceeds  with  its  general  funds,  intend- 
ing merely  to  account  to  the  defendant  in  attachment  for  the  amount 
of  the  draft,  then  the  relation  of  debtor  and  creditor  exists  between 
the  bank  and  the  defendant,  and  that  debt  cannot  be  reached  by  at- 
tachment and  garnishment,  for  the  reason  that  it  is  due  and  payable 
to  a  nonresident  of  the  state.  But  if  the  garnishee  bank  keeps  the 
proceeds  separate  and  distinct  as  a  fund  belonging  to  the  nonresident 
defendant,  the  proceeds  are  subject  to  the  writ  of  garnishment.*' 
A  bank  deposit  which  results  from  the  collection  of  a  note  by  the 
bank  and  the  placing  of  the  note's  proceeds  to  the  payee's  account  is 
not  subject  to  garnishment  by  a  creditor  of  the  payee  when  such 
proceeds  are  less  than  the  amount  of  the  payee's  indebtedness  to  the 
bank." 

§3163.  — Specific  property  on  deposit.  Property  deposited  in 
a  safe-deposit  box  of  a  bank,  trust  or  safety  deposit  company  is  the 
depositor's  property  in  the  hands  of  and  in  charge  of  the  company, 
and,  in  an  action  against  the  depositor,  the  company  may  be  garnished 
therefor,  as  *'goods,  chattels,  and  credits,"**  ''personal  property  or 

11  Fourth  Nat.  Bank  of  Cincinnati  Bank  of  Teagne  v.  Setzer,  —  Tex.  Civ. 

V.  Mayer,  89  Ga.  108,  14  8.  E.  891.  App.— ,  185  S.  W.  596. 

IS  American  Nat.  Bank  v.  Warren,  15  Washington  Loan  &  Trust  Co.  v. 

96  N.  Y.  Misc.  265,  160  N.  Y.  Supp.  Susquehanna  Coal   Co.,  26  App.   Cas. 

413.  (D.  C.)   149;   United  States  v.  Graff, 

18  Nashville  Produce  Co.  v.  SeweU,  67  Barb.  (N.  Y.)  304,  4  Hun  (N.  Y.) 

121  Ga.  278,  48  S.  E.  945.  634. 

14  Farmers^     &     Merchants'     State 
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effects, "^*  or  ''deposits  of  money"  of  the  defendant,"  whether  or 
not  any  of  the  officers  of  the  company  were  informed  as  to  the  c<hi- 
tents  of  the  pacl^age  deposited  with  the  company.^^  In  such  a  case, 
the  company  could  be  required  to  disclose  whether  or  not  it  had  in  its 
possession,  or  under  its  control,  a  safe-deposit  box  of  the  defendant.^* 
There  is  authority  to  the  contrary,  however,*^  especially  under  a  stat- 
ute which  authorizes  the  use  of  garnishment  process  when  the  relation 
of  debtor  and  creditor  exists  between  the  principal  defendant  and  the 
garnishee.*^ 

'  §  3164.  National  banks — ^Attadunemt.  An  act  of  congress,  relat- 
ing to  national  banking  associations,  declares  that  ''no  attachment, 
injunction  or  execution,  shall  be  issued  against  such  association  or  its 
property  before  final  judgment  in  any  suit>  action  or  proceeding,  in 
any  state,  county,  or  municipal  court."  ^ 

In  considering  this  statute,  Mr.  Chief  Justice  Waite,  speaking  for  the 
Supreme  Court  of  the  United  States,  said:  "It  is  clear  to  our  minds 
that  [it]  •  •  •  operates  as  a  prohibition  upon  all  attachmentis 
against  national  banks  under  the  authority  of  the  courts.  •  •  • 
It  stands  now  •  •  •  as  the  paramount  law  of  the  land  that  at- 
tachments shall  not  issue  from  state  courts  against  national  banks, 
and  writes  into  all  attachment  laws  an  exemption  in  favor  of  national 
banks.     Since  the  act  of  1873  all  the  attachment  laws  of  the  state 


16  Trowbridge  v.  Spinning,  23  Wash. 
48,  54  L.  B.  A.  204,  83  Am.  St.  Bep. 
S(m,  62  Pac.  125. 

17Bozelle  v.  Bhodes,  116  Pa.  St. 
129,  2  Am.  St.  Bep.  591,  9  Atl.  160. 

18  Tillinghajst  v.  Johnson,  34  B.  I. 
136,  41  L.  B.  A.  (N.  S.)  764,  Ann. 
Cas.  1914  A  960,  82  Atl.  788. 

19  Washington  Loan  &  Trust  Co.  v. 
Susquehanna  Coal  Co.,  26  App.  Cas. 
(D.  C.)  149. 

W  Bottom  V.  Clarke,  7  Cush.  (Mass.) 
487. 

«l  Wood  V.  Edgar,  13  Mo.  451. 

W  U.  S.  Bev.  St.  §  5242,  Act  of  Con- 
gress of  June  3,  1864,  c.  106,  |  57,  13 
Stat.  L.  116,  as  amended  by  Act  of 
March  3,  1873,  c.  269,  H  2,  7  Stat.  L. 
603.  TJ.  S.  Bev.  St.  §  5242,  5  Fed.  St. 
Ann.  p.  188,  is  not  repealed  by  the 
Act  of  July  12,  1882,  |  4,  22  Stat.  L. 
162.    Van  Beed  v.  People 's  Nat.  Bank, 


198  U.  S.  554,  49  L.  Ed.  1161,  3  Ann. 
Cas.  1154,  aff'g  173  N.  Y.  314,  66  N. 
E.  16;  Baynor  v.  Pacific  Nat.  Bank, 
93  N.  Y.  371. 

The  statute  is  valid.  Dennis  v. 
First  Nat.  Bank  of  Seattle,  127  Cal. 
453,  78  Am.  St.  Bep.  79,  59  Pac.  777, 
the  court  saying:  ''If  Congress  has 
power  to  authorize  the  creation  of 
the  national  banks,  it  has  power  to 
protect  them,  and  to  regulate  their 
trade  and  intercourse  with  others,  by 
granting  them  special  immunitietfs,  and 
protecting  them  against  suits  or  pro- 
ceedings in  state  courts  by  which 
their  efficiency  would  be  impaired." 
To  the  same  effect  see  Chesapeake 
Bank  v.  First  Nat.  Bank,  40  Md.  269, 
17  Am.  Bep.  601;  Freeman  Mfg.  Co. 
v.  National  Bank  of  the  Bepublic, 
160  Mass.  398,  35  N.  E.  865. 
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must  be  read  as  if  they  contained  a  provision  in  express  terms  that 
they  were  not  to  apply  to  suits  against  a  national  bank."**  Before 
the  enactment  of  this  amendment  to  the  original  statute  providing  for 
the  incorporation  of  national  banking  associations,  it  had  been  held 
that  the  property  of  a  national  bank  created  imder  the  original  act, 
attached  at  the  suit  of  an  individual  creditor,  after  the  bank  had  be- 
come insolvent,  could  not  be  subjected  to  sale  for  the  payment  of  his 
demand,  against  the  claim  for  the  property  by  a  receiver  of  the  bank 
subsequently  appointed.**  For  some  time  after  the  enactment  of  this 
provision,  it  was  held  by  a  number  of  courts  that  an  attachment  was 
prohibited  if  the  bank  was  insolvent  or  in  contemplation  of  in- 
solvency,** but  it  was  finally  authoritatively  decided  that  an  attach- 
ment on  the  property  of  a  national  bank  cannot  be  issued  out  of  a 
state  court  whether  the  bank  is  solvent  or  insolvent.*®    And  though  the 


nPaeme  Nat.  Bank  v.  Mixter,  124 
U.  S.  721,  31  L.  Ed.  567. 

MSelma  Fuvst  Nat.  Bank  v.  Golby^ 
21  V7aU.  (U.  8.)  609,  22  L.  Ed.  687; 
Cadle  V.  Tracy,  11  Blatchf.  (U.  S.) 
101,  Fed.  Gas.  No.  2^279.  To  the  con- 
traiy^  see  Harvey  v.  Allen,  16  Blatchf. 
(U.  S.)  29,  Ped.  Cas.  No.  6,177;  Tirat 
Nat.  Bank  v.  Colby,  46  Ala.  435, 
rev'd  21  Wall.  (U.  8.)  609,  2Z  L.  Ed. 
687;  Woodward  v.  Ellsworth,  4  Colo. 
580 ;  Cooke  v.  State  Nat.  Bank,  3  Abb. 
Pr.  N.  8.  (N.  Y.)  339,  50  Barb.  (N. 
Y.)  339,  aflP'd  1  Lans.  (N.  Y.)  494; 
Bowen  y.  First  Nat.  Bank,  34  How. 
Pr.   (N.  Y.)   408. 

tt  McDonald  v.  First  Nat.  Bank  of 
Marquette,  41  HI.  App.  368;  Baynor 
V.  Pacific  Nat.  Bank,  93  N.  Y.  371; 
National  8hoe  &  Leather  Bank  v. 
Mechanics'  Nat.  Bank,  89  N.  Y.  467; 
Bobinson  v.  National  Bank,  81  N.  Y. 
385,  37  Am.  Rep.  508,  59  How.  Pr. 
(N.  Y.)  218,  aff'g  19  Hun  (N.  Y.) 
477,  58  How.  Pr.  (N.  Y.)  306;  Mar- 
ket Nat.  Bank  v.  Pacific  Nat.  Bank, 
64  How.  Pr.  (N.  Y.)  1,  rev'd  30  Hun 
(N.  Y.)  50;  People's  Bank  v.  Me- 
chanics' Nat.  Bank,  27  Hun  (N.  Y.) 
53,  aflF'g  02  How.  Pr.  (N.  Y.)  422; 
Holmes  &  Durham  v.  National  Bank, 
18  8.  C.  31,  44  Am.  Bep.  558. 


86  Van  Beed  v.  People's  Nat. Bank, 
198  U.  8.  554,  49  L.  Ed.  1161,  3  Ann. 
Cas.  1154,  aff'g  173  N.  Y.  314,  105 
Am.  St.  Bep.  666,  66  N.  E.  16.  See 
also: 

United  States.  Garner  v.  Second 
Nat.  Bank  of  Providence,  66  Fed.  369. 

Alabama.  Merchants '  Laclede  Bank 
of  St.  Louis,  Missouri  v.  Troy  Gro- 
cery Co.,  144  Ala.  605,  39  So.  476. 

OaUfomla.  Dennis  v.  First  Nat. 
Bank  of  Seattle,  127  Cal.  453,  78  Am. 
St.  Bep.  79,  59  Pac.  777. 

Georgia.  Planters'  Loan  &  Savings 
Bank  v.  Berry,  91  Ga.  264,  18  8.  E. 
137. 

MaaBachnsettB.  Freeman  Mfg.  Co. 
V.  National  Bank  of  Bepublic,  160 
Mass.  398,  35  N.  E.  865. 

Minnesota.  First  Nat.  Bank  of 
Kasson  v.  La  Due,  39  Minn.  415,  40 
N.  W.  367. 

New  Yoxk.  Baynor  v.  Pacific  Nat. 
Bank,  93  N.  Y.  371;  McBride  v.  Hli- 
nois  Nat.  Bank,  128  App.  Div.  503, 
112  N.  Y.  Supp.  794;  Bank  of  Mont- 
real V.  Fidelity  Nat.  Bank,  49  Hun 
607,  1  N.  Y.  Supp.  852,  aflP'd  112  N. 
Y.  667,  20  N.  E.  414;  Bhoner  v.  First 
Nat.  Bank  of  Allentown,  14  Hun  126; 
Central  Nat.  Bank  v.  Bichland  Nat. 
Bank,  52  How.  Pr.  136. 
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statute  does  not  in  express  terms  refer  to  attachments  in  suits  begun 
in  the  circuit  courts  of  the  United  States,  it  nevertheless  operates  as 
such  a  prohibition.^'^  Such  an  attachment  and  seizure  is  void  and  no 
jurisdiction  is  obtained  thereby.**  It  does  not  operate  as  notice  to  the 
defendant,  and  is  insufficient  to  confer  upon  the  court  jurisdiction  of 
the  party  or  subject-matter.** 

A  bond  with  sureties  given  to  dissolve  such  an  attachment  creates 
no  liability  against  the  sureties,  as  it  is  void,**  and  the  giving  of  such 
a  bond  is  not  an  appearance  in  the  attachment  case  so  as  to  make 
valid  a  judgment  entered  upon  the  bond  in  that  case,  against  the 
bank  and  the  sureties  executing  the  bond.*^ 

The  service  of  a  garnishment  summons  or  trustee  writ  upon  a 
third  person,  and  thus  preventing  the  defendant  national  bank  from 
receiving  whatever  may  be  in  the  hands  of  the  garnishee  or  trustee,  is 
in  legal  effect  attaching  its  property.** 

The  act  of  congress  providing  that  the  jurisdiction  of  emits 
brought  by  or  against  any  association  established  under  any  law 


Korth  Carolina.  Willard  Mfg.  Go. 
V.  Geo.  H.  Tierney  &  Co.,  130  N.  C. 
611,  41  S.  E.  871. 

Tennessee.  Rosenheim  Beal  Estate 
Co.  V.  Southern  Nat.  Bank  (Tenn.  Ch. 
App.),  46  S.  W.  1026. 

Vermontw  Safford  v.  First  Nat. 
Bank  of  Plattsburgh,  61  Vt.  373,  17 
Atl.  748. 

In  Searles  v.  Smith  Grain  Co.,  80 
Miss.  688,  32  So.  287,  it  was  held 
that  an  attachment  in  chancery  by  a 
resident  consignee,  after  paying  the 
draft,  against  the  nonresident  con- 
signor and  a  nonresident  national 
bank  which  had  purchased  the  draft 
with  a  bill  of  lading  attached,  to  sub- 
ject the  proceeds  of  the  draft  in  the 
hands  of  a  resident  state  bank  to  his 
demand  for  damages  arising  out  of 
the  consignor's  breach  of  contract  for 
the  sale  of  the  property  consigned,  is 
not  an  attachment  against  the  na- 
tional bank  within  the  meaning  of  the 
federal  statute. 

«7  Pacific  Nat.  Bank  v.  Mixter,  124 
U.  8.  721,  31  L.  Ed.  721. 

W  First  Nat.  Bank  of  Kasson  v.  La 
Due,  39  Minn.  415,  40  N.  W.  367. 


SOSafFord  ▼.  First  Nat.  Bank  of 
Plattsburgh,  61  Vt.  373,  17  Atl.  748. 

In  Norrls  y.  Merchants'  Nat.  Bank 
of  Deadwood,  Dakota,  30  HI.  App.  54, 
it  was  held  that  the  prohibition  is  a 
personal  one  and  may  be  waived  by 
appearance,  but  in  Merchants'  La- 
clede Nat.  Bank  v.  Troy  Grocery  Co., 
144  Ala.  605,  39  So.  476,  the  eourt 
said  that  the  above  case  is  contrary 
to  the  weight  of  authority.  And  in 
Planters'  Loan  &  Savings  Bank  v. 
Berry,  91  Ga.  264,  18  S.  E.  137,  it 
was  held  that  the  giving  of  a  bond  to 
dissolve  an  attachment  is  not  an  ap- 
pearance in  the  attachment  case  30  as 
to  make  valid  a  judgment  entered 
upon  the  bond  in  that  case,  against 
the  bank  and  the  sureties  executing 
the  bond. 

80  Pacific  Nat.  Bank  v.  Mixter,  124 
U.  S.  721,  31  L.  Ed.  721;  Planters' 
Loan  &  Savings  Bank  v.  Berry,  91  Ga. 
264,  18  S.  E.  137. 

81  Planters'  Loan  &  Savings  Bank 
V.  Berry,  91  Ga.  264,  18  S.  E.  137. 

88Safford  v.  First  Nat.  Bank  of 
Plattsburgh,  61  Vt.  373,  17  Atl.  748. 
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providing  for  national  banking  associations  shall  be  the  same  as,  and 
not  other  than,  the  jurisdiction  of  suits  by  or  against  banks  not 
organized  under  any  law  of  the  United  States,  which  db  or  might  do 
banking  business  where  such  national  banking  association  may  be 
doing  business  when  such  suits  may  be  begun,  does  not  enlarge  the 
right  of  attachment  against  national  banks.''  Before  the  passage  of 
this  act  circuit  courts  of  the  United  States  had  jurisdiction  of  suits 
against  national .  banks  because  they  were  corporations  of  federal 
origin.  It  was  the  purpose  of  this  legislation  to  deprive  such  banks 
of  the  right  to  invoke  the  jurisdiction  of  the  federal  courts  simply 
upon  the  ground  that  they  were  created  by  and  exercised  their  powelrs 
under  the  acts  of  congress.**  It  regulated  the  jurisdiction  of  the 
courts  to  entertain  such  actions  against  corporations  of  this  character, 
and  had  nothing  to  do  with  the  kind  and  character  of  remedies  which 
could  be  had  against  them.'' 

§  3165.  —  Execution.  The  above  act  of  congress  prohibits  the  is- 
sue of  attachments  and  executions  '' before  fmal  judgment,"  and 
there  is  nothing  in  the  statutes  exempting  the  tangible  assets  of  a 
national  bank  from  levy  under  execution  upon  final  judgment,  and 
before  the  comptroller  of  the  currency,  under  the  provisions  of  the 
national  banking  act,  has  put  the  bank  into  the  hands  of  a  receiver." 
And  the  shares  of  stock  in  a  national  bank  may  be  levied  upon  and 
sold  under  execution  issued  against  the  owner  thereof,  when  the  levy 
and  sale  will  not  interfere  with  the  operation  of  the  bank  as  a  govern- 
mental agency  .'^ 

§3166.  — Oarmshment.  The  United  States  statute  above  re- 
ferred to  does  not  prohibit  the  garnishment  of  such  a  bank."    And 


M  Van  Heed  v.  People  *8  Nat.  Bank, 
198  U.  8.  554,  49  L.  Ed.  1161,  con- 
struing section  4  of  Act  of  Jnly  12, 
1882,  5  Fed.  St.  Ann.  p.  91. 

S4Van  Seed  v.  People's  Nat.  Bank, 
198  U.  S.  554,  49  L.  Ed.  1161 ;  Con- 
tinental Nat.  Bank  v.  Buford,  191  U. 
8.  119,  48  L.  Ed.  119;  Petri  v.  Com- 
mercial Nat  Bank,  142  U.  S.  644,  35 
L.  Ed.  1144. 

85 Van  Heed  v.  People's  Nat.  Bank, 
198  TJ.  8.  554,  49  L.  Ed.  1161. 

86  Kimball  v.  Dunn,  89  Fed.  782. 

87  01dacre  v.  Butler,  116  Ala.  652, 
23  8o.  3;  In  re  Braden's  Estate,  165 
Pa.  St.  184,  30  Atl.  746. 


88Earle  v.  Conway,  178  IT.  8.  456, 
44  L.  Ed.  1149,  aff'g  Conway  v. 
Chestnut  8t.  Nat.  Bank,  189  Pa.  St. 
610,  42  Atl.  303;  Earle  v.  Pennsylva- 
nia, 178  TJ.  8.  449,  44  L.  Ed.  1146, 
rev'g  on  another  point  Com.  v.  Chest- 
nut St.  Nat.  Bank,  189  Pa.  St.  606, 
42  Atl.  300;  Corn  Exch.  Bank  of  Chi- 
cago V.  Blye,  101  N.  Y.  303,  4  N.  E. 
635. 

In  dowlea  v.  National  Union  Bank 
of  Swanton,  Vermont,  82  Fed.  696,  it 
was  held  that  an  attachment  cannot 
be  levied  on  shares  of  3tock  in  a  na- 
tional bank  when  the  state  statutes 
do  not  cover  such  property,  and  that 
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a  national  bank  may  be  summoned  as  garnishee  in  a  proceeding  in  a 
court  of  the  state  where  it  is  doing  business.^  The  fact  that  the 
bank  has  gone  into  voluntary  liquidation  will  not  relieve  it  from 
liability  to  be  summoned  as  a  garnishee.^  A  receiver  of  such  a  bank 
may  be  gamisheed,  and  may  thus  be  notified,  by  service  upon  him  of 
an  attachment  issued  from  a  state  court,  of  the  nature  and  extent  of 
the  interest  asserted  or  sought  to  be  acquired  by  the  plaintiff  in  the 
attachment  in  the  assets  in  his  custody.^  Such  process,  however, 
does  not  create  any  lien  upon  specific  assets  of  the  bank  in  the  hands 
of  the  receiver,  nor  disturb  his  custody  of  those  assets,  but  the  bank's 
assets  will  be  held  by  the  receiver  and  comptroller  of  the  currency 
subject  to  any  interest  which  the  plaintiff  may  have  legally  acquired 
therein  as  against  his  debtor  under  the  attachment  issued  on  the 
judgment  in  his  favor  in  the  state  court.^  And  with  respect  to  the 
shares  of  stock  in  national  banks,  it  has  been  held  that  as  the  laws 
of  the  United  States  provide  for  their  transfer,  and  what  the  effect  of 
the  transfer  shall  be,  this  might  exclude  any  effect  of  transfer  pro- 
ceedings by  attachment  under  state  laws.^ 

§3167.  Insuraooe  oompaniee — On  life  'pdlioj.    The  amount  due 
on  a  life  insurance  policy  payable  upon  the  death  of  the  assured  to  his 


it  is  very  doubtful  whether  any  at- 
tachment could  opernte  on  such  prop- 
erty in  view  of  the  {n'ovisions  of  the 
federal  statute. 

A  statute  which  exempts  from  at- 
tachment by  trustee  process  negotia^ 
ble  paper  transferred  before  due  to 
a  bank  within  the  state,  does  not 
work  a  discrimination  against  banks 
without  the  state  from  which  they 
are  protected  by  art.  4,  §  2  of  Fed. 
Const,  or  by  art.  14,  { 1  of  Amend- 
ments; the  incidental  discrimination 
touches  only  the  general  business  re- 
lations of  national  banks^  and  does 
not  impair  their  utility  as  agencies 
of  the  federal  government.  Hawley 
V.  Hurd.  72  Vt.  122,  52  L.  B.  A  195, 
82  Am.  St.  Bep.  922,  47  Atl.  401. 

WEarle  v.  Conway,  178  U.  8.  456, 
44  L.  £d.  1149;  Birmingham  Nat. 
Bank  v.  Mayer,  104  Ala.  634,  16  So. 
520;  Corn  Bxch.  Bank  of  Chicago  v. 
Blye,   101  N.  Y.   303,  4  N.  £.   635; 


Conway  ▼.  Chestnut  St.  Nat.  Bank, 
189  Pa.  St.  610,  42  Atl.  303,  aff'd 
Com.  V.  Chestnut  St.  Nat.  Bank,  189 
Pa.  St.  606,  42  Atl.  300,  rev'd  on 
another  point  Earle  v.  Pennsylvania, 
178  U.  S.  449,  44  L.  £d.  1146. 

40  Birmingham  Nat.  Bank  v.  Mayer, 
104  Ala.  634,  16  So.  520. 

41  Earle  v.  Conway,  178  U.  S.  456, 
44  L.  Ed.  1149,  aff'g  Conway  v. 
Chestnut  St.  Nat.  Bank,  189  Pa.  St. 
610,  42  AtL  303. 

42  Earle  v.  Conway,  178  IT.  S.  456, 
44  L.  Ed.  1149,  aff'g  Conway  v. 
Chestnut  St.  Nat.  Bank,  189  Pa.  St. 
610,  42  Atl.  303;  Earle  v.  Pennsylva- 
nia, 178  U.  S.  449,  44  L.  Ed.  1146, 
rev'g  Com.  v.  Chestnut  St.  Nat.  Bank, 
189  Pa.  St.  606,  42  Atl.  300. 

48  Sowles  -V.  National  Union  Bank 
of  Swanton,  Vermont,  82  Ped.  696. 
See  also  Continental  Nat.  Bank  v. 
EUot  Nat.  Bank,  7  Fed.  369. 
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legal  representatives,  is  not  subject  to  garnishment  on  a  judgment 
obtained  against  the  deceased ;  no  action  could  have  been  maintained 
by  the  deceased  in  his  lifetime,  and  the  title  to  the  money  exists  only  in 
the  legal  representatives.**  But  an  interest  in  a  life  insurance  policy 
not  yet  matured  and  on  which  premiums  are  to  bo  paid,  but  which 
under  the  law  has  a  surrender  value,  is  subject  to  attachment.**  And 
the  liability  of  a  domestic  corporation  upon  a  policy  of  life  insurance 
held  by  a  nonresident,  the  policy  being  held  by  a  resident  pledgee  and 
having  a  cash  surrender  value,  is  property  within  the  state,  which 
may  at  law  be  i^ached  by  garnishment  or  trustee  process,  or  in  equity 
by  a  decree  m  the  nature  of  a  judgment  in  rem.*^ 

The  safety  fund  of  a  beneficiary  association  cannot  be  attached  on 
trustee  process  by  claimants  for  death  losses.*^  Nor  can  that  part  of 
the  assets  of  a  corporation  known  as  the  beneficiary  fund  or  mortuary 
fund,  which  is  exempt  from  execution  under  statute,  be  subjected  to 
liability  under  garnishment  process.** 

§  3168.  —  On  fire  polii^  generally.  Where  a  loss  has  been  sus- 
tained by  fire,  and  the  amount  of  the  loss  has  been  ascertained  or 
fixed  by  an  award,  the  amount  due  under  the  policy  thereby  assumes 
the  character  of  a  debt  due  from  the  insurance  company  to  the  as* 
sured;  and  is  subject  to  garnishment  or  trustee  process.*^ 


4ADay  v.  New  England  Life  Ins. 
Co.,  Ill  Pa.  St.  507,  56  Am.  Rep.  297, 
4  Atl.  748. 

45  Kratzenstein  v.  Lehman,  19  N.  Y. 
App.  Div.  228,  46  N.  Y.  Supp.  71. 

46  Li  Columbia  Bank  v.  Equitable 
liife  Assur.  Soc.  of  United  States,  79 
N.  Y.  App.  Div.  601,  80  N.  Y.  Supp. 
428,  it  wajs  held  that  where,  by  the 
express  provisionB  of  a  policy,  it  was 
agreed  that,  previous  to  the  comple- 
tion of  the  tontine  dividend  period, 
the  policy  should  have  no  surrender 
value  in  cash  or  paid  up  policy,  and 
that  neither  the  assured,  nor  those 
for  whose  benefit  the  policy  wBfi 
issued,  could  have  /my  right  to  re- 
ceive anything  from  the  insurer,  but 
should  forfeit  all  premiums  that  had 
been  paid  upon  the  policy,  the  insured 
has  no  attachable  interest  in  the 
policy  untU  the  expiration  of  the  pe- 
riod. 


47  Palmer  v.  Northern  Mut.  Belief 
Ass'n,  175  Mass.  396,  78  Am.  St.  Bep. 
503,  56  N.  E.  828;  Burden  v.  Massa- 
chusetts Safety  Fund  Ass'n,  147 
Mass.  360,  1  L.  B.  A.  146,  17  N.  E. 
874;  Brenizer  v.  Supreme  Council, 
Boyal  Arcanum,  141  N.  C.  409,  6  L. 
B.  A.  (N.  S.)  235,  53  &.  E.  835. 

48  Lake  v.  Minnesota  Masonic  Be- 
lief Ass'n,  61  Minn.  107,  63N.W.263. 

49  Hanover  Pire  Ins.  Co.  v.  Connor, 
20  n.  App.  297;  Swamscott  Mach.  Co. 
V.  Partridge,  25  N.  H.  369  (holding 
further  that  the  insurance  company 
may  retain  the  amount  of  all  sums 
properly  assessed  upon  the  premium 
note  of  the  principal  debtor,  for  losses 
sustained  prior  to  the  time  of  the  dis- 
closure); Boyle  V.  Franklin  Fire  Ins. 
Co.,  7  Watte  &  S.  (Pa.)  76. 

Where  a  company  has  issued  a  pol- 
icy of  insurance  upon  a  vessel  ''for 
whom  it  concerns, ' '  and  a  loss  has  ac- 
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And  a  member  of  a  mutual  fire  insurance  eompanj  may  be  gar- 
nished on  a  judgment  obtained  against  the  company,  when  he  was 
indebted  to  the  company  on  a  premium  note  for  his  proportion  of 
losses  sustained.'^®  But  where  the  amount  recoverable  in  case  of  loss 
is  made  payable  to  the  mortgagee  as  his  interest  may  appear,  the 
same  must  to  that  extent  be  deemed  already  appropriated  for  the 
payment  or  security  of  the  mortgagee,  and  not  subject  to  garnishment 
by  the  creditors  of  the  mortgagor.*^ 

As  insurance  money  on  a  homestead  is  not  subject  to  the  payment 
of  debts  of  a  general  character,  money  due  to  the  ownej  of  a  home- 
stead for  loss  sustained  by  fire  in  the.  destruction  of  the  home  build- 
ing is  not  subject  to  garnishment  by  one  who  held  an  unsatisfied 
mechanic's  lien  on  the  building  before  its  destruction."  And  an  insur- 
ance company  having  sustained  a  loss  in  one  state,  which  has  been 
adjusted  and  is  payable  there,  cannot  be  garnished  in  another  state 
where  it  has  neither  property  nor  money  of  the  debtor  subject  to  the 
process  of  the  court.^ 

In  some  cases  it  is  held  that  a  claim  for  a  loss  on  a  policy  of  in- 
surance, which  is  merely  unadjusted,  is  subject  to  the  process  of 
garnishment  or  foreign  "attachment,**  especially  when  proof  of  loss 
has  been  furnished  to  the  company  and  such  proof  has  not  been 
objected  to,'*  while,  on  the  other  hand,  it  is  held  that  a  claim  which  is 
unliquidated  is  not  chargeable  under  such  process,  as  the  question 
as  to  the  amount  due  on  the  loss  cannot  be  determined  in  such  a  pro- 
ceeding,** and  that  the  judgment  creditor  is  not  entitled  to  a  judg- 


crued,  the  share  of  money  payable 
by  the  company  to  one  of  the  several 
owners,  may  be  held  by  attachment 
on  trustee  process,  by  a  creditor  of 
such  part  owner  of  the  vessel,  al- 
though his  name  is  not  in  the  policy. 
City  BankvV.  A^dams,  45  Me.  455. 

The  proceeds  of  a  policy  of  fire  in- 
surance on  gooda  acquired,  and  used 
in    a    mercantile   business    conducted 

under  the  name  " Company," 

without  a  sign  disclosing  the  real 
.owner,  and  burned  while  in  such  use, 
is  liable  to  garnishment  by  the  credit- 
•ors  of  the  party  conducting  such  busi- 
ness, under  a  atatute  requiring  the 
name  of  the  principal  or  partner  of 
one  trading  as  *  *  agent,  * '  * '  factor ' '  or 
''company"  to  be  disclosed,  other- 
wise the  property  used  or  acquired  to 


be  liable  for  the  debts  of  the  person 
transacting  the  business.  Meridian 
Land  &  Industrial  Co.  v.  Ormond,  82 
Miss.  758,  35  So.  179. 

WHays  V.  Lycoming  Fire  Ins.  Co., 
99  Pa.  St.  621,  98  Pa.  St.  184. 

M  Mansfield  v.  Stevens,  31  Minn.  40, 
16  N.  W.  455. 

68  Cameron  v.  Fay,  55  Tex.  58, 

68  American  Cent.  In«.  Co.  of  St. 
Louis  V.  Hettler,  37  Neb.  849,  40 
Am.  St.  Rep.  522,  56  N.  W.  711. 

64  Knox  V.  Protection  In^.  Co.,  9 
Conn.  430,  25  Am.  Dec.  33;  Sexton  v. 
PhcBuix  Ins.  Co.,  132  N.  C.  1,  43  S.  E. 
479. 

66  Crescent  Ins.  Co.  v.  W.  B.  Moore 
ir.  Co.,  63  Miss.  419. 

6eBucklin  v.  Powell,  60  N.  H.  119; 
McKean  v.  Turner,  45  N.  H.  203. 
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ment  ordering  the  company  to  adjust  the  loss  within  a  given  delay, 
or  else  pay  his  judgment.^^ 

But  though  the  claim  has*  not  been  adjusted  and  is  disputed  by  the 
company,  there  may  be  circumstances  which  will  cause  the  amount 
claimed  to  be  subject  to  garnishment,  as  where  the  conduct  of  the 
adjuster  has  been  such  as  to  constitute  a  waiver  of  the  insurer's  right 
to  demand  an  appraisal.^^ 

And  under  a  statute  providing  that  a  garnishment  binds  the 
effects  of  the  defendant  in  the  possession  of  the  garnishee  at  the 
time  of  the  service  of  the  writ,  or  at  any  other  time,  the  amount  due 
on  a  policy  of  fire  insurance  is  subject  to  such  a  writ,  though  at  the 
time  of  the  attachment  it  was  uncertain  but  was  rendered  certain  at 
the  time  of  the  answer  to  interrogatories.** 

Where  the  indebtedness  which  may  be  garnished  is  one  which  is 
absolute  in  its  nature  and  i>ayable  at  some  time  beyond  any  contin- 
gency, an  amount  claimed  under  ^  policy  of  insurance  is  not  subject  to 
the  process  until  the  provisions  of  the  policy  las  to  notice,  proofs  of  loss, 
etc.,  have  been  substantially  complied  with  or  waived  by  the  insurer,** 
though  even  then  it  has  been  observed  that  the  issuance  of  a  writ,  before 
the  making  of  proof  of  los^  is  not  strictly  speaking  an  action  for  the 
recovery  of  a  debt,  but  is  more  in  the  nature  of  a  bill  of  discovery,  and 
may  be  filed  in  anticipation  that  a  debt  or  other  obligation  will  ma- 
ture at  some  future  time,** 

When  a  mutual  fire  insurance  company  is  divided  into  several 
distinct  and  independent  classes,  an  execution  on  a  judgment  in  favor 
of  a  member  of  a  certain  class  can  run  only  against  the  property 
and  funds  of  the  company  belonging  to  that  class.** 

§  3169.  —  On  fire  policy  containing  option  to  rebuild.  When  a  pol- 
icy gives  the  company  an  option  to  repair,  rebuild  or  replace  the 

i^TKatz  Sb  Barnett  v.  Boreby,  34  La.  MliwlBaippiL    Crescent  Ins., Co.  v.  W. 

Ann.  588.  B.  Moore  &  Co.,  63  Miss.  419. 

MGlen  Falls  Ins.  Co.  v.  Kite,  83  Wisconsin.     Bowlings  v.  Lancashire 

HI.  App.  549.  Ins.  Co.,  89  Wis.  96,  61  N.  W.  76. 

59  Franklin  Fire  Ins.  Co.  v.  West,  8  6iPhenix  Ins.   Co.   of  Brooklyn   v. 

Watte  &  S.  (Pa.)  350.  Willis,    70  Tex.   12,  8  Am.   St.   Bep. 

M  xnilted  Stat6&    Lovejoy  v.  Hart-  566,  6  S.  W.  825. 

ford  Fire  Ins.  Co.,  11  Fed.  63.  BaNaill  v.  Insurance  Co.,  47  Kan. 

tUinolfl.  Hanover  Fire  Ins.  Co.  v.  223,  27  Pae.  854,  rev'g  Kansas  Farm- 
Connor,  20  HI.  App.  297.  ers'  Mut.  Fire  Ino.  Co.  v.  Amick,  45 

Maine.    Niekerson  v.  Nickerson,  80  Kan.  74,  25  Pac.  211;  Kansas  Farm-. 

Me.  100,  12  Atl.  880;  Davis  v.  Davis,  ers*  Mut.  IHre  Ins.  Co.  v.  Amick,  45 

49  Me.  282.  Kan.    738,   26   Pac.   944;   Judkins    v. 

Minnesota.     Oies     v.     Bechtner     &  Union   Mut.  Fire  Ins.  Co.,  39  N.  H. 

Kottman,  12   Minn.  279.  172. 
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property,  it  is  hdd  in  some  cases  that  the  rights  of  the  insured  are 
not  subject  to  garnishment  so  long  as  the  option  has  not  been  exercised 
by  the  company  and  before  the  time  has  elapsed,^  especially  under 
statutes  requiring  that  there  must  be  an  absolute  liability  at  the 
time  of  service,**  while  in  other  jurisdictions  it  is  considered  that 
though  the  company  has  the  option  to  rebuild  the  property,  the  claim 
may  be  garnished,  but  the  attachment  is  subject  to  all  the  equities 
existing  against  the  creditor,^  or,  it  has  been  suggested,  the  court  may 
on  motion  retain  the  case  until  the  expiration  of  the  period  limited 
for  rebuilding.**  ■ 

Where  the  comx>any  determines  to  adjust  a  claim  by  exercising  its 
right  under  the  policy  to  rebuild,  there  is,  of  course,  nothing  due 
which  can  be  the  subject  of  attachment*^ 


§  3170.  —  On  Bmployer's  liability  pcdicy.  Where  by  the  entry 
of  judgment  against  an  employer  in  an  action  for  damages  by  an 
injured  employee,  the  indebtedness  of  an  insurance  company  becomes 
absolute  on  a  policy  insuring  the  employer  against  liability  for  such 
injuries,  such  indebtedness  is  subject  to  garnishment  in  a  subsequent 
garnishment  proceeding.** 

But  under  a  policy  whereby  the  insurer  agrees  to  indemnify  the 
assured  ^'against  loss,''  it  has  been  held  that  there  is  no  claim  against 
the  insurer  until  a  judgment  against  the  insured  has  been  paid,  and 
that  consequently  there  is  nothing  that  can  l>e  the  subject  of  garnish- 
ment proceedings  as  against  the  insurer.*^ 


§  3171.  Public  service  corporations  generally.    Where  a  corpora- 
tion is  charged  with  public  duties,  and  is  in  the  exercise  of  its  franchises 


68  Thorp  V.  Preston,  42  Mich.  511,  4 
N.  W.  227;  Dowling  v.  Lancashire  Ins. 
Co.,  89  Wis.  96,  61  N.  W.  76. 

M  Godfrey  v.  Macomber,  12S  Mass. 
188 ;  Martz  v.  Detroit  Fire  &  Marine 
Ins.  Co.,  28  Mich.  201. 

6ftGirard  Fire  &  Marine  Ina.  Co.  v. 
Field,  Merritt  &  Co.,  45  Pa.  8t.  129. 

Under  such  a  policy,  when  the  prop- 
erty in  question  was  merchandise,  and 
at  the  time  of  service  of  the  writ  the 
option  had  not  been  exercised  by  the 
company,  it  was  held  that  the  indebt- 
edness could  not  be  considered  un- 
certain and  contingent,  and  therefore 
not   subject    to   garnishment^   merely 


because  of  an  option  on  the  part  of 
the  insurer  to  pay  in  merchandiee 
rather  than  in  money.  Hanover  Fire 
Ins.  Co.  V.  Connor,  20  HL  App.  297. 

66  Hurst  V.  Home  Protection  Fire 
Ins.  Co.,  81  Ala.  174,  1  So.  209. 

67  Stone  V.  Mutual  Fire  Ins.  Co.  of 
Montgomery  County,  74  Md.  579,  14 
L.  B.  A.  684,  22  Atl.  1051. 

6SFritchie  v.  Miller's  Pennsylvania 
Extract  Co.,  197  Pa.  401,  47  Atl.  351; 
Hoven  v.  Employers'  Liability  Assur. 
Corporation,.  93  Wis.  201,  32  L.  B.  A. 
388,  67  N.  W.  46. 

69  Allen  v.  Oilman,  McNeil  &  Co., 
137  Fed.  136,  judgment  afdrmed  Allen 
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and  the  performance  of  such  .duties,  it  is  a  general  rule  that  a  judg- 
ment creditor  cannot  levy  upon  and  sell  any  of  its  property  which 
has  been  dedicated  by  it  to  corporate  purposes,  and  which  is  essential 
to  enable  it  to  exercise  its  franchises  and  perform  its  duties  to  the 
public,  unless  the  right  to  do  so  is  expressly  given  by  statute ;  and 
it  is  immaterial  whether  the  property  was  acquired  under  the  power 
of  eminent  domain,  or  by  purchase  or»  donation.^*  This  rule  is  applied 
to  railroads,''^  bridge,''^  canal,''*  turnpike  or  plank-road,^*  and  water 
companies,''^  and  also  to  the  property  of  a  market  house  associa- 


V.  iEtna  Life  Ins.  Co.,  145  Fed.  881, 
7  L.  B.  A.  (N.  S.)  958. 

70  Hart  V.  Burnett,  15  Cb\,  590;  In- 
dianapol^  &  C.  Graveh  Boad  Co.  v. 
State,  105  Ind.  37,  4  N.  E.  316;  Pales- 
tine V.  Barnes,  50  Tex.  538. 

''As  a  general  rule,  the  property  of 
all  private  corporations  ia  as  aubjeet 
to  legal  process  f Or  the  satisfaction  of 
debt  as  i3  the  property  of  natural 
persons.  An  exception  obtains,  how- 
ever, when  the  corporation  is  created 
to  serve  public  purposes,  charged  with 
public  duties,  and  is  in  the  exercise 
of  its  franchise  and  in  the  perform- 
ance of  it3  duties.  Then,  on  consid- 
erations of  public  policy,  without  re- 
gard to  the  nature  or  quality  of  the 
estate  or  interest  of  the  corporation, 
according  to  the  weight  of  authority, 
such  property  as  is  necessary  to  en- 
able it  to  discharge  its  duties  to  the 
public,  and  effectuate  the  objects  of 
its  incorporation,  13  not  subject  to  ex- 
ecution at.  law.  The  only  remedy  of 
a  judgment  creditor  is  to  obtain  the 
appointment  of  a  receiver,  and  the 
sequestration  of  its  income  or  earn- 
ings. •  ♦  *  The  exemption  from 
levy  is  maintainable,  however,  only 
upon  the  theory  that  the  corporation 
is  created  for  the  furtherance  of  pub- 
lic purposes,  of  such  importance  to 
the  public  that  there  must  not  be 
private  interference  with  such  of  the 
corporate  property  83  is  essential  to 
effectuate  these  purposes;  and  pre- 
supposes that  to  these  purposes,  the 
property  is  being  applied.     Property 


not  necessary  to  effectuate  these  pur- 
poses, if  acquired  by  gift  or  purchase, 
may  be  taken  by  legal  process  for  the 
satisfaction  of  debts.  2  Mor.  Priv. 
Corp.  i  1,125.  And  so  may  personal 
property  be  employed,  and  necessarily 
employed  in  the  exercise  of  corporate 
franchises."  Gardner  v.  Mobile  &  N. 
W.  B.  Co.,  102  Ala.  635,  48  Am.  St. 
Bep.  84,  15  So.  271. 

As  to  service  or  levy  of  process  on 
the  franchise  of  a  public  service  cor- 
poration, see  i  3134,  supra.  . 

71  See  §  3172,  infra. 

TEMcPheeters  v.  Merimae  Bridge 
Co.,  28  Mo.  465;  Overton  Bridge  Co.  v. 
Mean9,  33  Neb.  857,  29  AnL  St.  Bep. 
614,  51  N.  W.  240. 

78  Que  V.  Tide- Water  Canal  Co.,  24 
How.  (U.  S.)  257,  16  L.  Ed.  635;  Brady 
V.  Johnson,  75  Md.  445,  20  L.  B.  A. 
737,  26  Atl.  49;  Sherman  County  Irri- 
gation, Water  Power  Sb  Improvement 
Co.  V.  Drake,  65  Neb.  699,  91  N.  W. 
512;  Spear  v.  Allison,  20  Pa.  St.  200; 
Susquehanna  Canal  Co.  v.  Bonham,  9 
Watts  &  S.  (Pa.)  27,  42  Am.  Dee.  315. 

74  Winchester  &  L.  Turnpike  Boad 
Co.  V.  Vimont,  5  B.  Hon.  (Ky.)  1; 
Ammant  v.  New  Alexandria  &  P. 
Turnpike  Boad,  13  Serg.  &  B.  (Pa.) 
210,  15  Am.  Dee.  593;  Baxter  v.  Nash- 
ville &  H.  Turnpike  Co.,  78  Tenn. 
488. 

75  Louisville  Water  Co.  v.  Halnilton, 
81  Ky.  517,  5  Ky.  L.  Bep.  557. 

In  Pennsylvania  such  property  may 
be  sold  under  a  special  writ  of  fieri 
facias,  provided  for  by  statute.    Bell 
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tion/^  and  to  that  of  a  corporation  organized  ' '  to  protect  life  and  prop- 
erty in  or  contiguous  to  burning  buildings,  and  to  remove  and 
take  charge  of  such  property.*' ''''  But  authority  to  sell  such  property 
of  a  corporation  to  satisfy  a  judgment  is  expressly  given  by  statute 
in  some  jurisdictions,^*  and  when  authority  is  given,  it  refers  to  the 
particular  class  or  classes  of  corporations  designated  in  the  statute,''* 
and,  to  avoid  a  dismemberment  of  the  property,  it  should  be  sold  as 
an  entirety.** 

And  it  has  been  held  that  the  interest  of  a  corporation  in  an  electric 
plant,  erected  for  the  use  of  a  city  under  a  contract  which  has  been 
declared  void,  is  not  exempt  from  sale  on  execution  issued  upon  the 
decree  obtained  in  such  suit,  on  the  ground  that  such  plant  is  devoted 
to  public  use.*^  The  statement  of  the  rule  suggests  its  limitation,  and 
indicates  that  property  not  essential  to  the  exercise  of  the  corporate 
franchise  may  be  levied  and  sold  under  execution.** 


§3172.  Railroad  companies-— Property  generally.-  As  has  been 

stated,  the  rule  that  the  property  of  a  public  service  corporation,  neces- 
sary to  enable  it  to  exercise  its  franchises,  is  not  subject  to  execution 
or  attachment,  unless  there  is  special  statutory  authority  therefor, 
is  applied  to  railroad  companies.  This  includes  the  right  of  way,  and 
land  and  buildings  owned  and  actually  used  by  a  railroad  company 
in  the  operation  of  its  railroad.** 


V.  Wood,  181  Pa.  St.  175.  37  Atl.  201; 
Guest  V.  Merion  Water  Co.,  142  Pa.  St. 
610,  12  L.  E.  A.  324,  21  Atl.  1001. 

76  Palestine  v.  Barnes^  50  Tex.  538. 

77  In  re  Boyd  (Pa.),  15  Atl.  736. 
78 Evangelical  Lutheran  St.  John's 

Orphan  Home  v.  Buffalo  Hydraulic 
Ass'n,  64  N.  Y.  561,  aff 'g  4  Hun  (N. 
Y.)  419. 

78  Indianapolis  &  C.  Oravel  Boad 
Co.  V.  State,  105  Ind.  37,  4  N.  E.  316. 

80Vernieule  v.  York  Water  Co.,  112 
Me.  437,  92  Atl.  513. 

81  Campbell  v.  Wertern  Elec.  Co., 
113  Mich.  333,  71  N.  W.  644. 

88  Ammant  v.  New  Alexandria  &  P. 
Turnpike  Road,  13  Serg.  &  B.  (Pa.) 
210,  15  Am.  Bee.  593;  Franklin  &  C. 
Turnpike  Co.  v.  Young,  8  Humph. 
(Tenn.)   103. 

88  United  States.  Ea3t  Alabama  B. 
Co.  V.  Doe,  114  U.  S.  340, 29  L.  Ed.  136; 


(Georgia  v.  Atlantic  &  G.  B.  Co.,  3 
Woods  434,  Fed.  Cas.  No.  5,351. 

Alabama.  Gardner  v.  Mobile  A  N. 
W.  B.  Co.,  102  Ala.  635,  48  Am.  St. 
Bep.  84,  15  So.  271;  Northern  Ala- 
bama B.  Co.  V.  Lowery,  3  Ala.  App. 
511,  57  So.  260. 

Indiaiuk  Louisville,  N.  A.  &  C.  By. 
Co.  V.  Boney,  117  Ind.  501,  3  L.  B.  A. 
435,  20  N.  E.  432. 

MarjrUuid.  McColgan  v.  Baltimore 
Belt  B.  Co.,  85  Md.  519,  36  Atl.  1026. 

Michigan.  Hackley  v.  Mack,  60 
Mich.  591,  27  N.  W.  871. 

North  Caiolliuk  Oooch  v.  McGee, 
83  N.  C.  59,  35  Am.  Bep.  558,  overrul- 
ing State  V.  Bives,  27  N.  C.  297. 

Pemisylvaiiia.     YoungmAn  v.  Elmira. 
&  W.  B.  Co.,  65  Pa.  St.  278;  Leedom  v. 
Plymouth  B.  Co.,  5  Watts  &  S.  265. 

When  the  property  and  revenues  of 
a   railroad   company   are  pledged  by 
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Land  occupied  by  a  railroad  as  an  easement  only,  is  not  subject 
to  sale  under  execution**  separate  from  the  franchise."  Property 
of  a  railroad  is  not  exempt  from  execution  or  attachment,  however, 
when  not  in  actual  use,"  nor  is  such  property  as  is  not  necessary  to 
enable  it  to  exercise  its  franchise  and  perform  its  duties  to  the 
public*'^ 

Land  owned  by  a  railroad  company  and  not  dedicated  to  or  ne\5es- 
sary  for  railroad  purposes,"  and  the  portion  of  a  railroad,  owned  in 
fee,  which  the  company  has  abandoned  for  any  purpose  of  public 
service,  is  subject  to  levy  of  execution." 

And  where  a  railroad  company  has  become  inert,  and  has  ceased 
all  use  of  its  franchises  and  all  performance  of  its  public  duties,  lands 
owned  by  it  in  fee,  as  a  right  of  way  or  otherwise,  are  subject  to  be 
levied  upon  under  an  execution  at  law." 

BaUroad  ties,  rails,  lumber,  water  pipe,  iron  pipe  and  other  personal 
property,  necessary  to  be  kept  in  stock  for  emergency  purposes,  it 


mortgage  to  secure  the  payment  of 
certain  outvtanding  bonds,  and  the 
eamingB  of  the  road  are  insnfieient 
to  discharge  the  interest  as  it  accrues 
thereon,  the  revenues  so  pledged  are 
not  subject  to  attachment  or  execu- 
tion bj  the  other  judgment  creditors 
of  the  corporation,  and  an  attach- 
ment or  execution  of  the  same  wiU  be 
restrained  by  injunction  on  applica- 
tion to  a  court  of  equity.  Dunham  y. 
Iset^  15  Iowa  284 

M  Western  Pennsylvania  By.  Co.  v. 
Johnston,  59  Pa.  6t.  290. 

SB  East  Alabama  B.  Co.  ▼•  Doe^  114 
IT.  a  340,  29  L.  Ed.  136. 

ts  LouisviUe,  K.  A.  &  C.  By.  Go.  ▼• 
Honey,  117  Ind.  501,  3  L.  B.  A.  435, 
20  N.  E.  432;  Overton  Bridge  Co.  v. 
Means,  33  Keb.  857,  29  Am.  St.  Bep^ 
514,  51  K.  W.  240;  Johnson  Co.  v. 
Miller,  174  Pa.  St.  605,  52  Am.  St. 
Bep.  833,  34  AtL  316;  Beynolds  v. 
Bejnolds  Lumber  Co.,  169  Pa.  St.  626, 
47  Am.  St.  Bep.  935,  32  Atl.  537. 

nr  United  States.  Farmers'  Loan  & 
Trust  Co.  V.  St.  Joseph  &  D.  C.  B.  Co., 
3  Dill  412,  Fed.  Cas.  No.  4,669. 

XndlaoA.    Louisville,  N.  A.  &  C.  By. 


Co.  V.  Boney,  117  Ind.  501»  3  L.  B.  A. 
435,  20  N.  E.  432. 

Mtchigaii.  Hackley  v.  Mack,  60 
Mich.  591,  27  N.  W.  871. 

New  York.  Beardeley  &  Eirkland 
V.  Ontario  Bank,  31  Barb.  619. 

Ohio.  Lane  v.  Baughman,  17  Ohio 
St.  642,  93  Am.  Dee.  653;  Coe  v.  Pea- 
cock, 14  Ohio  St.  187;  Coe  v.  Knox 
County  Bank  of  Mount  Vernon,  10 
Ohio  St.  412;  Coe  v.  Columbus,  P.  &  I. 
B.  Co.,  10  Ohio  St.  372,  75  Am.  Dec. 
518. 

Pennsylvania.  In  re  Philadelphia  & 
B.  Bw  Co.,  3  AtL  838. 

M  Shamokin  Valley  B.  Co.  v.  Liver- 
more>  47  Pa.  St.  465,  86  Am.  Dec.  552 
(town  lots). 

A  canal  basin  is  not  a  legitimate  in- 
cident to  a  railroad  having  no  author- 
ized canal  connection,  and  may  be 
levied  on  and  sold.  Plymouth  B.  Co. 
V.  Colwell,  39  Pa.  St.  337,  80  Am. 
Dec.  526. 

88  Benedict  v.  Heineberg,  43  Vt. 
231. 

90  Gardner  v.  Mobile  &  N.  W.  B. 
Co.,  102  Ala.  635,  48  Am.  St.  Bep.  84, 
15  So.  271. 
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has  been  held,  cannot  be  levied  on  under  execution,*^  but  otherwise 
as  to  rails  purchased,  but  not  used  and  not  needed  for  present  use.^* 

Though  on  a  somewhat  different  principle  it  has  been  held  that 
electric  goods  and  supplies,  and  fbreproof  safes  owned  by  a  street 
railway  company,  are  subject  to  attachment  or  execution,  although 
necessary  to  operations  under  the  franchise,  as  such  properly  does 
not  emanate  mediately  or  immediately  f  roax  the  state.* 

Where  an  attachment  was  properly  levied  on  land  owned  by  a 
railroad,  the  fact  that  the  property  was  subsequently  purchased  by 
a  railroad  company  and  used  as  part  of  its  railroad  property  does  not 
release  the  property  from  the  attachment,  as  the  purchaser  took  it 
cum  onere,  an^  a  creditor  who  has  attached  railroad  property,  and 
who  has  bid  upon  the  property  of  the  railroad  under  a  mortgage  cov- 
ering its  property  in  another  state,  is  not  estopped  to  insist  upon  his 
attachment  lien.** 

Statutes  in  some  states  authorize  the  sale  of  railroad  property 
under  execution  in  the  same  manner  as  the  property  of  individuals,** 
or  under  the  con*ditions,  in  the  particular  manner  or  class  of  actions 
prescribed  by  the  statute.** 


91  Margo  V.  Pennsylvania  B.  Co.,  213 
Pa.  468,  110  Am.  St.  Bep.  559,  5  Ann. 
Cas.  511,  62  AtL  1081. 

w  Johnson  Co.  v.  MOler,  174  Pa.  St, 
605,  52  Am.  St.  Bep.  833,  34  Atl.  316. 

93  R]3don  Iron  &  Locomotive  Works 
V.  Citizens'  Traction  Co.,  122  Cal.  94, 
68  Am.  St.  Bep.  25,  54  Pac.  529. 

In  Northern  Pac.  B.  Co.  v.  Shimmell» 
6  Mont.  161,  9  Pac.  889,  it  was  held 
that  an  oflice  safe  at  a  depots  in  which 
the  agent  deposits  and  keeps  his  daily 
receipts  and  valuable  papers,  cannot 
be  seized  on  execution. 

04Gl)apman  v.  Pittsburg  ft  S.  B. 
Co.,  26  W.  Va.  299. 

95  Arthur  v.  Commercial  &  Bailroad 
Bank,  9  Smedes  &  M.  (Miss.)  394,  48 
Am.  Dec.  719. 

96  Atlanta  v.  Grant,  Alexander  & 
Co.,  57  Ga.  340;  Hart  v.  Benton-Belle- 
fontaine  By.  Co.,  7  Mo.  App.  446 ;  Good 
V.  Sherman,  37  Tex.  660;  Weddington 
V.  Carver,  45  Tex.  Civ.  App.  68,  100 
S.  W.  786. 

A  judgment  creditor  may,  under 
statute,  obtain  an  execution  levy  on 


the  franchise  of  a  street  railway  eom- 
panj  and  the  rights  and  privileges  of 
the  company  thereunder,  "so  far  as 
they  relate  to  the  receiving  of  toll," 
and  upon  "all  other  corporate  prop- 
erty real  and  p^rsonaL"  Williams  v. 
East  Wareham,  O.  B.  &  P.  I.  St.  By. 
Co.,  171  Mass.  61,  50  N.  E.  646;  Ward 
V.  Salem  St.  By.  Co.,  108  Mass.  332. 

A  street  railway  company  is  a  "cor- 
poration  authorized  to  receive  toll" 
within  the  meaning  of  a  statute 
which  provides  for  the  sale  on  execu- 
tion of  the  property  and  franchise  of 
such  a  corporation.  McKee  v.  Grand 
Bapids  &  L.  St.  By.  Co.,  41  Mich.  274, 
50  N.  W.  469,  1  N.  W.  873. 

In  Pennsylvania,  property  of  a  rail- 
road company,  necessary  to  enable  it 
to  perform  its  duties  to  the  public, 
cannot  be  ^old  under  an  ordinary  writ 
of  fieri  facias,  but  such  property  may 
be  sold  under  a  special  writ  of  fieri 
facias  provided  for  by  statute.  Margo 
V.  Pennsylvania  B.  Co.,  213  Pa.  468, 
110  Am.  St.  Bep.  559,  5  Ann.  Cas. 
511,  62  Atl.  1081;  Smith  v.  AltoonalK; 
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f  3173.  — Boiling  rtodc  The  weight  of  anthority  recognizes  the 
rolling  stock  of  a  railroad  company  to  be  personal  property  and  sub- 
ject as  such  to  levy  and  sale  under  execution  ^  unless  the  company 
has  become  insolvent  or  has  mortgaged  its  property.** 

Under  a  statute  which  declares  the  rolling  stock  to  be  a  fixture,  a 
judgment  is  a  lien  from  the  time  it  is  rendered,  upon  a  railroad  and 
upon  the  rolling  stock,  and  upon  a  bill  in  equity  a  decree  for  a  sale 
to  satisfy  the  judgment  passes  title  to  the  purchaser.**  And  such 
property  is  subject  to  the  process  of  attachment  or  garnishment,  in 
the  cases  provided  for  by  statute,  and  when  not  in  actual  use.* 

A  statute  making  such  property  liable  to  attachment  against  a 
mortgagor  on  a  claim  for  an  injury  sustained  on  the  railroad  by 
negligence  of  the  corporation,  or  for  services  rendered,  or  materials 
furnished  to  keep  the  road  in  repair,  or  to  operate  the  same,  or  for 
liabilities  as  a  common  carrier,  gives  no  right  to  attach  such  property 
of  a  railroad  company  upon  a  claim  against  a  lessee  of  the  railroad.* 

The  question  whether  the  attachment  of  cars  belonging  to  a  foreign 
corporation  and  temporarily  within  the  state  in  the  course  of  inter- 
state transportation,  is  a  burden  upon  interstate  commerce,  or  in 
conflict  with  the  interstate  commerce  acts,  is  one  upon  which  the  state 


P.  C.  E.  Co.,  182  Pa.  St.  139,  37  Atl. 
930;  Greensburg  Fuel  Co.  v.  Irwin 
Natural  Gas  Co.,  162  Pa.  St.  78,  29 
Atl.  274;  In  re  Philadelphia  k  B.  0. 
R.  Co. '8  Appeal,  70  Pa.  St.  365;  Lee- 
dom  V.  Plymouth  B.  Co.,  6  Watte  k  S. 
(Pa.)  265. 

A  sale  of  the  franchise  and  prop- 
erty of  a  railroad  under  ordinary  writ 
of  fieri  fa<!ias  will  be  set  aside  upon 
the  application  of  a  party  in  interest 
if  made  at  the  proper  time,  but  after 
confirmation  by  the  court,  it  cannot 
be  attacked  and  overturned  collater- 
ally years  afterward.  In  re  Lusk's 
Appeal,  108  Pa.  fit.  152. 

rr  Louisville,  N.  A.  &  C.  By.  Co.  v. 
Boney,  117  Ind.  501,  3  L.  B.  A.  435, 
20  N.  E.  432;  Hoyle  v.  Plattsburgh  & 
M.  B.  Co.,  54  N.  Y.  314,  13  Am.  Rep. 
595;  Bandall  v.  Elwell,  52  N.  T.  521, 
11  Am.  Bep.  747;  Beard^ley  &  Kirk- 
land  V.  Ontario  Bank,  31  Barb.  (N. 
T.)  619 ;  Coe  v.  Columbus,  P.  k  I.  B. 
Co.,  10  Ohio  St.  372,  75  Am.  Dec.  518. 


••  Central  Trust  Co.  of  New  York  v. 
Horan,  56  Minn.  188,  29  L.  B.  A.  212, 
57  N.  W.  471;  Loudenschlager  v.  Ben- 
ton, 3  Grant  (Pa.)  384. 

99  Milwaukee  k  M.  B.  Co.  v.  James, 
6  Wall.  (U.  S.)  750,  18  L.  Ed.  854. 

IRisdon  Iron  k  Locomotive  Works 
T.  Citizens'  Traction  Co.,  122  Cal.  94, 
68  Am.  St.  Rep.  25,  54  Pac.  529;  Hall 
V.  Carney,  140  Mass.  131,  3  N.  E.  14; 
Boston,  C.  &  M.  B.  B.  y.  Gilmore,  37 
N.  H.  410,  72  Am.  Dec.  336. 

An  act  making  a  demand  by  the  of- 
ficer for  other  property  upon  which 
to  make  the  attachment  prerequisite 
to  the  right  to  attach  engines  and 
cars  in  transit  or  about  to  be  placed 
in  transit  applies  also  to  the  attach- 
ment of  such  engines  and  cars  by 
trustee  process.  Cox  v.  Central  Ver- 
mont R.  Co.,  187  Mass.  596,  73  N.  E. 
885. 

tCox  V.  Central  Vermont  B.  Co., 
187  Mass.  596,  73  N.  E.  885. 
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courts  have  entertained  different  views.  Some  of  the  state  courts 
have  been  of  the  opinion  that  the  attachment  and  garnishment 
statutes  could  have  no  operation  upon  such  cars,'  while  other  state 
courts  have  maintained  that  the  levy  of  such  process  on  such  property 
is  not  a  burden  upon  interstate  commerce  or  its  agencies.*  The  ques- 
tion has  been  set  at  rest,  however,  by  the  Supreme  Court  of  the  United 
States,  which  has  held  that  the  attachment  or  garnishment  of  such  a 
car  can  be  considered  only  an  occasional  and  temporary  interference 
with  interstate  commerce,  and  that  a  sudden  assertion  of  the  laws  of 
the  state  can  be  met  after  short  delay  and  without  much,  if  any,  em- 
barrassment to  the  continuity  of  transportation.*  As  consistent  with 
this  rule,  it  has  been  held  that  a  car  belonging  to  a  foreign  railroad 
company  which  is  in  possession  of  a  railroad  company  in  the  state 
under  an  agreement  for  continuing  transportation  or  for  return  trans- 
portation is  not  subject  to  garnishment,  the  rights  of  the  domestic 
company  to  the  use  of  the  car  being  superior  to  the  right  of  an  at- 
taching creditor,^  and  that  a  garnishee  railroad  is  under  no  obligation 
to  bring  to  the  state  and  deliver  to  an  attaching  ofSeer  a  railroad  car 
on  a  sidetrack  in  another  stated 


8  United  States.  Johnson  v.  Union 
Pac.  B.  Co.,  145  Fed.  249. 

lUinolfl.  Michigan  Cent.  B.  Co.  v. 
Chicago  &  M.  L.  S.  B.  Co.,  1  111.  App. 
399. 

Massadiusetts.  Koontz  v.  Baltimore 
&  O.  B.  Co.,  220  Mass.  285,  L.  B.  A. 
1915  D  838,  107  N.  E.  973. 

Minnesota.  Connery  v.  Quincy,  O. 
&  K.  C.  B.  Co.,  92  Minn.  20,  64  L.  B. 
A.  624,  104  Am.  St.  Bep.  659,  2  Ann. 
Cas.  347,  99  N.  W.  365. 

Bhode  lalaiid.  Johnson  v.  Union 
Pac.  B.  Co.,  29  B.  I.  80,  132  Am.  St. 
Bep.  799,  69  Atl.  298. 

South  Carolina.  Seibels  v.  North- 
ern Cent.  B.  Co.,  80  8.  C.  133,  16  L.  B. 
A.  (N.  S.)  1026,  61  S.  E.  435;  Shore 
&  Bro.  V.  Baltimore  &  O.  B.  Co.,  76  S. 
C.  472,  11  Ann.  Cas.  909,  57  S.  E.  526. 

West  Virginia.  Wall  v.  Norfolk  & 
W.  B.  Co.,  52  W.  Va.  485,  64  L.  B.  A. 
601,  94  Am.  St.  Bep.  948,  44  S.  E.  294. 

WisconslxL  Chicago  &  N.  W.  By. 
Co.  V.  Forrest  County,  95  Wis.  80,  70 
N.  W.  77. 


4  Southern  B.  Co.  v.  Brown,  131  Ga. 
245,  62  S.  E.  177;  Southern  Flour  & 
Grain  Co.  v.  Northern  Pac.  By.  Co., 
127  Ga.  626,  9  L.  B.  A.  (N.  S.)  853, 
119  Am.  St.  Bep.  356^  9  Ann.  Cas.  437, 
56  S.  E.  742;  Cavanaugh  v.  Chicago, 
B.  I.  &  P.  B.  Co.,  75  N.  H.  243,  72  AtL 
694 ;  De  Bochemont  v.  New  York  Cent. 
&  H.  Biver  B.  B.,  75  N.  H.  158,  29  L. 
E.  A.  (X.  S.)  529,  139  Am.  St.  Bep. 
673,  71  Atl.  868.  See  also  Koontz  v. 
Baltimore  &  O.  B.  Co.,  220  Mass.  285, 
L.  B.  A.  1915  D  838,  107  N.  E.  973. 

5  Davis  V.  Cleveland,  C,  C.  &  St.  L. 
B.  Co.,  217  U.  S.  157,  54  L.  Ed,  708, 
27  L.  B.  A.  (N.  8.)  823,  18  Ann.  Cas. 
907. 

6  Southern  Flour  A  Grain  Co.  v. 
Northern  Pac.  By.  Co.,  127  Ga.  626,  9 
L.  B.  A.  (N,  S.)  853,  119  Am.  St.  Bep. 
356,  9  Ann.  Cas.  437,  56  S.  E.  742. 

7  Cox  V.  Central  Vermont  B.  Co., 
187  Mass.  596,  73  N.  E.  885. 


4896 


Ch.48] 


AtTAOHMENT,   GABNISHMElT^Ty  EtG. 


[§  3174 


8*3174.  — Goods  in  carrier's  possesjaoxir— In  general  Goods  in 
|ft)S8ession  of  a  common  carrier  are  subject  to  attachment  ^  or  garnish- 
ment as  the  property  of  the  owner*?  As  a  condition  to  taking  the 
property  from  the  carrier  under  such  process,  the  transportation  and 
other  charges  of  the  carrier  must  be  paid.*^  The  property  must  be 
within  the  jurisdiction  of  the  court,*^  and  so,  property  actually  out- 
side of  the  state,  in  the  custody  of  a  common  carrier  which  is  a 
domestic  'corporation,  cannot  be  reached  by  garnishing  the  carrier 
within  the  state.^'  So  also,  it  has  been  held  that  a  carrier  engaged  in 
interstate  commerce,  having  in  its  possession  for  shipment  goods  to 
be  delivered  to  the  consignor  or  upon  his  order,  cannot  be  garnisheed 
when  the  notice  of  garnishment  is  served  while  the  goods,  in  actual 
transit,  are  in  a  foreign  county  although  still  within  the  state.^'  It 
is  generally,  however,  only  when  the  goods  are  not  in  course  of  trans- 
portation that  such  process  can  be  levied  upon  them,  that  is,  when 
the  transit  has  not  yet  begun  or  is  completed,^*  though  there  are 


S  Hause  &  Bon  v.  Judson,  34  Ky.  7, 
29  Am.  Dec.  377;  Hett  v.  Boston  & 
M.  B.  B.,  69  N.  H.  139,  44  Atl.  910; 
Livingston  v.  MiUer,  48  Hun  (N.  Y.) 
232. 

In  Western  By.  Co.  v.  Thomaa  & 
Prescott,  60  Ga.  313,  27  Am.  Bep.  411, 
the  agent  of  a  railroad  company  ob- 
structed an  officer  in  levying  an  attach- 
ment upon  goods  loaded  upon  one  of 
tke  trains  of  the  company,  and  re- 
moved the  good3  out  of  the  state  hj 
running  out  the  train;  and  it  was  held 
that  there  was  no  cause  of  action 
against  the  company  at  the  in«tance 
of  the  plaintiff  in  attachment.  'The 
agent  was  guilty  of  i^  penal  offense, 
and  if  the  officer  could  have  made  the 
levy  had  there  been  no  resistance, 
then,  in  contmnplation  of  law,  he 
could  have  made  it  in  spite  of  the  re- 
sistance. He  can  command  assistance, 
and  must  do  it  at  his  peril  when  he 
10  in  a  situation  to  require  it. 

•  Stiles  V.  Davis  &  Barton,  1  Black 
(U.  S.)  101,  17  L.  Ed.  33;  Malott  v. 
Johnson,  37  Ind.  App.  678,  77  N.  £. 
866;  Boeenbush  v.  Bernheimer,  211 
Mass.  146,  Ann.  Cas.  1913  A  1317,  97 
N.  E.  984;  Letts-Spencer  Orocer^  Co. 


V.  Missouri  Pac.  B.  Co.,  138  Mo,  App. 
352,  122  S.  W.  10. 

10  Thompson  v.  Bose,  16  Conn.  71« 
41  Am.  Dec.  121;  Clifford  v.  Brockton 
Transp.  Co.,  214  Mass.  466,  Ann.  Cas. 
1914  B  909,  101  N.  E.  1092;  Wolfe  v. 
Crawford,  54  Miss.  514. 

11  Illinois  Cent.  B.  Co.  v.  Cobb,  48 
HI.  402;  Pittsburgh,  C,  C.  &  St.  L. 
By.  Co.  V.  Cox,  36  Ind.  App.  291,  114 
Am.  St.  Bep.  377,  73  N.  E.  120;  Landa 
V.  Hoick,  129  Mo.  663,  50  Am.  St. 
Bep.  459,  31  S.  W.  900. 

IS  Montrose  Pickle  Co.  v.  Dodson 
&  Hills  Mfg.  Co.,  76  Iowa  172,  2  L.  B. 
A.  417,  14  Am.  St.  Bep.  213,  40  N. 
W.  705. 

l«Dart  Mfg.  Co.  v.  Carr,  174  Iowa 
471,  L.  B.  A.  1916  E  449,  156  N.  W. 
714. 

HHlinois.  Hlinois  Cent.  B.  Co.  v. 
Cobb,  48  HL  402. 

Indiana.  Pittsburgh,  C,  C.  &  St.  L. 
By.  Co.  V.  Cox,  36  Ind.  App.  291,  114 
Am.  St.  Bep.  377,  73  N.  E.  120. 

Minnesota.  Cooley  v.  Minnesota 
Transfer  By.  Co.,  53  Minn.  327,  39  Am. 
St.  Bep.  609,  55  N.  W.  141. 

Ml860uit  Landa  v.  Hoick,  129  Mo. 
663,  50  Am.  St.  Bep.  459,  ^1  S.  W. 
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authorities  holding  that  a  common  carrier  may  be  summoned  in  gar- 
nishment in  action  against  the  owner  of  the  goods  actually  in  transit.^ 
And  to  relieve  the  carrier  from  liability  to  the  owner,  the  levy  or 
seizure  must  have  been  made  without  laches,  connivance,  or  collusion 
on  its  part,*®  and  on  a  valid  writ**' 


900;  A.  0.  L.  Haaoe  &  Sons  Fish  Co.  v. 
Merchants'  Dispatch  Transp.  Co.,  143 
Mo.  App.  42,  122  S.  W.  362. 

New  Mezloo.  Santa  F6  Pae.  B.  Ck>. 
V.  Bossut,  10  N.  M.  322,  62  Pae.  977. 

WLsconsin.  Bates  v.  Chicago,  M.  & 
St  P.  By.  Co.,  60  Wi3.  296,  50  Am. 
Rep.  369,  19  N.  W.  72. 

A  garnishment  cannot  be  levied  so 
aa  to  bind  a  foreign  railroad  company 
as  to  a  passenger  >  trunk  at  the  time 
en  route  with  the  passenger  by  service 
of  the  process  upon  the  agent  at  the 
starting  point  unless  it  is  made  to 
appear  that  the  agent  at  that  place 
had  authority  to  control  the  custody 
or  disposition  of  the  trunk  at  the 
point  of  destination.  V^estern  By. 
Co.  V.  Thornton  &  Acee,  60  Ga.  300. 

Goods  in  a  train  already  made  up, 
standing  on  a  siding  at  the  place  of 
shipment,  are  not  liable  to  garnish- 
ment. Stevenot  v.  Eastern  By.  Co.,  61 
Minn.  104,  28  L.  B.  A.  600,  63  N.  W. 
256.  And  in  Baldwin  v.  Great  Northern 
By.  Co.,  81  Minn.  247,  51  L.  B.  A.  640, 
83  Am.  St.  Bep.  370,  83  N.  W.  986,  it 
was  held  tha/t  property  loaded  on  a  car, 
standing  on  a  siding  but  not  placed  on 
a  train,  is  not  subject  to  such  process. 
In  this  case  the  court  said:  "The  con- 
tract between  the  parties  for  trans- 
portation had  been  completed,  the'biU 
of  lading  had  been  delivered  to  the 
consignors,  cind  it  was  the  privilege. 
of  the  carrier,  under  the  statute  last 
cited  (Gen.  St.  1894,  §5325),  to 
retain  the  consigned  property  and  ful- 
fill its  contract  with  the  shippens 
which  alone  entitled  it  to  compensa- 
tion for  carriage.  For  this  reason  the 
plaintiff's  creditor  in  the  garnishee 
suit  could  not  arrest  it  by  that 
process  so  as  to  deprive  the  defend- 


ant of  its  right  under  Bnch  contract.'' 
But  in  Malott  v.  Johnson,  37  Ind.  App. 
678,  77  N.  £.  866,  it  was  held  that  a 
car  of  goods  awaiting  shipment,  bnt 
not  yet  placed  on  a  train,  is  subject 
to  garnishment. 

l5Bosenbush  v.  Bemheimer,  211 
Mass.  146,  Ann.  Cas.  1913  A  1317,  97 
N.  £.  984;  Adam«  y.  Scott,  104  Mass. 
164. 

16  Western  &  A.  B.  Co.  v.  Ohio  Val- 
ley Banking  &  Trust  Co.,  107  Ga.  512, 
33  S.  £.  821. 

If  a  carrier  accepts  property  npon 
agreement  to  transport  it  to  a  certain 
destination,  and  divert^  the  shipment 
to  a  different  point  in  another  state 
where  the  property  is  attached  upon 
an  alleged  claim  against  the  shipper, 
and  the  shipper  thereby  loaegs  the 
property,  the  carrier  is  liable  therefor 
as  for  conversion.  Lincc^ln  Grain  Co. 
V.  Chicago,  B.  &  Q.  B.  Co.,  91  Neb. 
203,  135  N.  W.  443. 

•  Where  goods  owned  by  defendants 
were  fraudulently  consigned  by  third 
parties  to  such  third  parties  as  con- 
signees in  order  for  such  owners  to 
ev^de  legal  proceedings,  but  the 
garnishee  railroad  company  knew 
nothing  of  such  facta  but  supposed 
^uch  third  parties  were  the  real  own- 
ers, collusion  by  such  company  is  not 
shown.  Pittsburgh,  C,  C.  &  St.  L.  By. 
Co.  r.  Cox,  36  Ind.  App.  291,  114  Am. 
St.  Bep.  377,  73  N.  E.  120. 

17  Georgia  Southern  &  F.  B.  Co.  v. 
Knight,  11  Ga.  App.  489,  75  S.  E.  823 ; 
Simpson  v.  Dufour,  126  Ind.  322,  22 
Am.  St.  Bep.  590,  26  N.  E.  69;  Merz  v. 
Chicago  &  N.  W.  By.  Co.,  86  Minn.  33, 
90  N.  W.  7;  Automatic  Merchandis- 
ing Co.  V.  Delaware  &  H.  Co.,  233  Pa. 
581,  ,82  Atl.  939. 
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Goods  are  not  attachable  as  the  property  of  the  consignor  ^en 
the  bill  of  lading  with  draft  has  been  transferred  to  a  bona  fide 
holder  for  value.^*  And  when  the  goods,  under  the  conditions  of  the 
transportation,  become  the  property  of  the  carrier,  they  are  not  sub- 
ject to  attachment  as  being  the  property  of  the  consignee.^^ 

The  levy  of  an  attachment  or  service  of  a  writ  of  garnishment  in 
sach  a  casie  does  not  constitute  an  interference  with  interstate  com- 
merce,^ and  a  statute  authorizing  such  process  does  not  impair  the 
obligation  of  contracts^  nor  deprive  the  carrier  of  its  property  right 
secured  by  the  contract  without  due  process  of  law.'^ 

§3175. Necessity  of  notice  to  shipper.    It  is  the  duty  of 

the  carrier^  in  case  of  seizure  under  process,  to  notify  the  shipper 
promptly  of  the  pendency  of  the  legal  proceedings  in  order  to  enable 
him  to  make  a  proper  defense.'^ 

Under  some  authorities,  on  failure  of  the  carrier  to  notify  the 
shipper,  it  becomes  absolutely  liable  for  failure  to  transport  and 
deliver  the  goods  under  its  contract,  but  whether  this  be  so  or  not, 
it  at  least  assumes  the  burden  of  proving  the  regularity  of  all  the 
proceedings  on  which  the  attachment  rested.^  But  when  notice  has 
been  given  by  the  carrier  to  the  shipper  or  owner,  it  may  suppose 
that  the  owner  will  take  all  the  steps  necessary  to  protect  his  rights 
in  the  property.** 

§  3176.  —  Garaishment  of  debt  due  by  company.  A  foreign  rail- 
way company  doing  business  in  the  state  ntay  be  gamisheed  on  a 


!•  Western  &  A.  B.  Co.  v.  Ohio  Val- 
ley Banking:  &  Trust  Co.,  107  Ga.  512^ 
33  a  £.  821;  Neill  v.  Sogers  Bros. 
Produce  Co.,  41  W.  Va.  37,  23  S.  B. 
702. 

Unless  a  statute  has  declared  a 
through  bill  of  lading  to  be  non-nego- 
tiable as  in  the  case  of  the  uniform 
bills  of  lading  act.  Boeenbush  v. 
Bemheimer,  211  Mass.  146,  Ann.  Cas. 
1913  A  1317,  97  N.  E.  984. 

The  negotiation  and  delivery  by  a 
consignor  to  his  own  order  of  the  bill 
of  lading  with  draft  attached  to  a 
bank  vests  the  legal  title  to  the  3hip- 
ment  in  the  bank,  which  cannot  be 
defeated  by  a  garnishment  on  the 
part    of    a    creditor   of    the    shipper 


against  the  purchaser.  Beed  v.  Bacine 
Boat  Co.,  156  Iowa  12,  137  N.  W.  458. 

19  Hamilton  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  103  Iowa  325,  72  N.  W.  536. 

MBosenbush  v.  Bemheimer,  211 
Mass.  146,  Ann.  Cas.  1913  A  1317,  97 
N.  E.  984;  Landa  v.  Hoick,  129  Mo. 
663,  50  Am.  8t.  Bep.  459,  31  S.  W.  900. 

tl  Bosenbush  v.  Bemheimer,  211 
Mass.  146,  Ann.  Cas.  1913  A  1317,  97 
N.  E.  984. 

WMerz  V.  Chicago  &  N.  W.  B.  Co., 
86  Minn.  33,  90  N.  W.  7. 

WTaugher  v.  Northern  Pac.  B.  Co., 
21  N.  D.  Ill,  129  N.  W.  747. 

MJewett  V.  Olsen,  18  Ore.  419,  17 
Am.  8t.  Bep.  745. 
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debt  due  and  payable  in  the  state  to  a  nonresident  who  has  been 
served  by  such  publication  as  the  statutes  of  the  state  prescribe,** 
and  when,  by  statute,  the  residence  of  the  debtor  of  the  principal 
defendant  governs  without  regard  to  the  place  the  debt  was  con- 
tracted or  is  payable,  a  foreign  railroad  corporation,  owning  and 
operating  a  railroad  in  the  state,  may  be  proceeded  against  as  gar- 
nishee without  reference  to  the  jurisdiction  in  which  debtee  due  from 
it  were  contracted  or  are  payable.** 

But  a  foreign  railroad  company,  operating  no  railroad  in  the 
state  and  doing  no  business  therein  other  than  maintaining,  jointly 
with  other  railroads,  an  agency  relating  to  through  freight  service, 
and  for  the  soliciting  of  freight  for  such  company,  to  be  handled  on 
its  lines  without  the  state,  is  beyond  the  territorial  jurisdiction  of  the 
courts  of  the  state  within  which  such  agency  is  located  and  not  sub- 
ject to  garnishment.*^ 

And  it  has  been  held  that  a  foreign  railroad  company  having  its 
principal  place  of  business  outside  the  state,  does  not  reside  within 
the  state  of  the  forum  within  the  meaning  of  the  statute  though  it 
operates  a  line  of  railway  therein,  and  cannot  be  charged  as  garnishee 
in  respect  of  a  debt  due  the  principal  defendant  for  services  rendered 
wholly  in  another  state  and  payable  there.** 

Money  collected  by  a  local  railroad  company,  belonging  to  a 
foreign  railroad  company,  is  subject  to  garnishment,  though  it  may 
have  been  collected  in  the  course  of  interstate  commerce.** 


25  Louisville  &  N.  B.  Co.  v.  Deer, 
200  U.  S.  176,  50  L.  Ed.  426;' St.  Louis 
Southwestern  B.  Co.  v.  Vanderberg, 
91  Ark.  252,  120  S.  W.  993;  Kansas 
City,  P.  &  G.  R.  Co.  v.  Parker,  69  Ark. 
401,  86  Am.  St.  Hep.  205,  63  S.  W. 
996;  Holt  v.  Ladd,  71  Vt.  204,  44  Atl. 
69. 

Under  a  statute  which  does  not  rec- 
ognize the  right  to  garnishee  a  for- 
eign corporation,  a  foreign  railroad 
corporation  cannot  be  charged  by 
trustee  process,  though  it  has  leases 
of  railroads  in  the  state.  Gold  v. 
Housatonic  B.  Co.,  1  Gray  (Mass.) 
424. 

86  Harvey  v.  Thompson,  128  Ga. 
147,  9  L.  B.  A.  (N.  S.)  765,  57  S.  E. 
104;  Harvey  v.  Thompson,  2  Ga.  App. 
569,  60  S.  E.  11;  Baltimore  &  O.  B.  Co. 


V.  Allen,  58  W.  Va.  388,  3  L.  B.  A. 
(N.  S.)  608,  112  Am.  St.  Bep.  975,  52 
S.  E.  466. 

S7  Penn3ylvania  B.  Co.  v.  Rogers, 
52  W.  Va.  450,  62  L.  B.  A.  178,  44  & 
E.  300. 

«•  Craig  V.  Gunn,  67  Vt.  92,  27  L. 
B.  A.  511,  30  AtL  860;  Towle  v. 
Wilder,  57  Vt.  622. 

*•  Davis  V.  Cleveland,  C;  C.  &  St. 
L.  B.  Co.,  217  U.  8.  157,  54  L.  Ed. 
708,  27  L.  B.  A.  (N.  S.)  823,  18  Ann. 
Cas.  907,  rev'g  146  Fed.  403;  Johnson 
V.  Union  Pac.  B.  Co.,  145  Fed.  249,  dis- 
tinguishing Philadelphia  &  S.  8.  Co. 
v.  Pennsylvania,  122  U.  S.  326,  30 
L.  Ed.  1200;  Johnson  v.  Union  Pac. 
B.  Co.,  29  B.  I.  80,  132  Am.  St.  Bep. 
799,  69  Atl.  298. 
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The  superintendent  of  a  railroad  which  is  the  property  of  the  stale 
is  not  subject  to  garnishment  process,'^ 


E.  Insolvency f  Dissclviion  and  Receivership 

§3177.  Effect  of  insolyeiicy.  By  the  great  weight  of  authority, 
the  mere  fact  that  a  corporation  is  insolvent  does  not  prevent  a 
creditor  who  is  aware  of  such  insolvency,  and  in  the  absence  of 
fraud  or  irregularity,  from  obtaining  a  lien  over  other  creditors  by 
issuing  and  levying  an  execution  or  attachment,'^  even  though  such 
creditor  occupies  a  fiduciary  relation  to  the  corporation,^  unless 
there  is  some  express  statutory  regulation  in  that  regard.''  It  has 
been  held  to  be  so  even  when  the  attachment  was  suggested  by  di- 
rectors of  the  corporation  who  had  guaranteed  the  claims  of  such 
creditor.**  This  rule  is  generally  based  upon  the  principle  that  in 
the  absence  of  equity  jurisdiction,  lawfully  assumed,  the  assets  of 
an  insolvent  corporation  do  not  constitute  a  trust  fund  for  pro  rata 
distribution  among  all  its  creditors."    Such  a  lien,  when  perfected. 


M  Dobbin  v.  Orange  &  A.  B.  Co., 
37  Ga.  240. 

n  United  Stafcea  White/ Potter  & 
Paige  Mfg.  Co.  v.  Henry  B.  Pettes 
Importing  Co.,  30  Fed.  864. 

Colorado.  Breen  v.  Merchants'  & 
Mechanics'  Bank,  11  Colo.  97,  17  Pac. 
280. 

Ssntacky.  Iioai3ville  Banking  Co. 
V.  Etiieridge  Mfg.  Co.,  43  8.  W.  169. 

Penn^lvaaiia.  Be7nold3  v.  Beynolds 
Lumber  Co.,  169  Pa.  8t.  626,  47  Am. 
St.  Bep.'  935,  32  Atl.  537;  Beed  v. 
Penrose's  Ez'x,  36  Pa.  8t.  214,  2 
Grant  472. 

Temff.  Moon  Bros.  Carriage  Co.  v. 
Waxahaehie  Grain  &  Implement  Co., 
89  Tex.  511,  35  8.  W.  1047,  aff 'g  13 
Tex.  Civ.  Ak>.  103,  35  8.  W.  337;  Orr 
k  Lindfflej  Shoe  Co.  v.  Thompson,  89 
Tex.  501,  35  8.  W.  473;  lifallette  v. 
Ft.  Worth  PharmaSey  Co.,  21  Tex. 
Civ.  App.  267,  51  8.  W.  859;  Amerieanr 
Nat.  Bank  of  Dallas  v.  Dallas  Tin- 
ware Mfg.  Co.,  15  Tex.  Civ.  App.  631, 
39  8.  W.  955;  Farmers  &^  Merchants 
Nat.  Bank  v.  Waco  Electric  Bailway 
k  Light  Co.  (Tex.  Civf  App.),  36  8. 


W.  131 ;  Bogers  v.  East  Line  Lumber 
Co.,  11  Tex.  Civ.  App.  108,  33  8.  W. 
312;  Plorsheim  Bros.  Dry  Goods  Co. 
V.  Wettermark,  10  Tex.  Civ.  App.  102, 
30  8.  W:  505;  Harrigan  v.  Quay  (Tex. 
Civ.  App.),  27*8.  W.  897. 

Wlflconflln.  Ballin  v.  Merchants' 
Exch.  Bank,  89  Wis.  278,  27  L.  B.  A. 
357,  46  Am.  8t.  Bep.  834,  61  N.  W. 
1118. 

38  Title  Insurance  &  Trust  Co«  v. 
California  Development  Co.,  171  CaL 
173,  152  Pac.  542.       ^ 

S8  White,  Potter  &  Paige  Mfg.  Co. 
V.  Henry  B.  Pettes  Importing  Co.,  30 
Fed.  864;  Bidge  Turnpike  Co.  v.  Ped- 
dle, 4  Pa.  8t.  490. 

84  Emanuel  v.  Barnard,  71  Keb.  756, 
99  N.  W.  666. 

36  Jones  V.  Bank  of  Leadville,  10 
Colo.  464,  17  Pac.  272;  Moon  Bros. 
Carriage  Co.  v.  Waxahaehie  Grain  & 
Implement  Co.,  89  Tex.  511,  35  8.  W. 
1047,  aff'g  13  Tex.  Civ.  App.  103,  35 
8.  W.  337 ;  Ballin  v.  Merchant's  Exch. 
Bank,  89  Wis.  278,  27  L.  B.  A.  357,  46 
Am.  8t.  Bep.  834,  61  N.  W.  1118. 
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entitles  the  creditor  acquiring  it  to  a  preference  over  other  unse- 
cured creditors.^® 

A  lien  by  execution  or  attachment,  however,  cannot  ordinarily  be 
obtained  by  a  director  to  the  exclusion  of  or  preference  over  other 
creditors  of  the  corporation,  as  the  directors  of  an  insolvent  corpo- 
ration are  usually  regarded  as  trustees  of  the  assets  for  the  benefit 
of  creditors,*''  though  it  has  been  held  that  a  director  may  obtain 
such  a  preference  by  attachment  under  special  circumstances,  as 
where  he  had  recently  become  a  director  and  had  loaned  the  company 
money,  and,  while  knowing  of  its  failing  circumstances,  was  in  no  way 
responsible  therefor.'*  One  of  the  courts,  in  a  very  recent  case,  has 
even  gone  so  fas  as  to  declare  that  **the  law  seems  too  well  settled 
that  until  a  corporation  becomes  not  only  insolvent,  but  has  likewise 
ceased  to  be  a  going  concern,  it  has  the  power  to  prefer  its  creditors 
by  executing  a  mortgage  or  otherwise,  and  that  a  diligent  creditor  of 
such  corporation,  although  he  be  a  director,  can  in  good  faith  secure 
suck  preference  over  other  creditors  by  attachment  or  garnishment, 
etc/'W 

If,  after  service  of  a  writ  of  garnishment,  the  garnishee  corpora- 
tion goes  into  voluntary  liquidation,  it  cannot  avoid  liability,  since  the 
plaintiff  is  entitled  to  judgment  for  the  amount  which  the  garnishee 
owed  the  defendant,  though  he  can  only  share  ratably  in  the  assets 
of  the  garnishee  in  collecting  the  judgment.*® 


MBoseboom  v.  Whittaker,  132  HI. 
81,  23  N.  E.  339,  aff 'g  33  lU.  App.  442; 
Louisville  Banking  Co.  v.  Etheridge 
Mfg.  Co.  (Ky.),  43  8.  W.  169. 

87  La  Grange  Butter-Tub  Co.  v.  Nar 
tional  Bank  of  Commerce,  122  Mo. 
154,  43  Am.  St.  Bep.  55S,  26  6.  W. 
710 ;  Tennant  v.  Appleby  (N.  J.  Ch.), 
41  Ail.  110. 

Where  a  foreign  corporation  doing 
business  in  the  state  is  financially  em- 
barrassed to  the  actual  knowledge  of 
its  president,  and  such  corporation, 
through  the  latter,  negotiates  with  the 
lotal  attorneys  of  certain  of  its  gen- 
eral creditors  and  urges  that  no  legal 
action  be  taken  against  it  pending 
efforts  of  its  stockholders'  committee 
to  reorganize  its  affairs  and  repre- 
sents that  if  sufficient  capital  is  not 
raised  to  pay  its  debts,  its  affairs  will 
be  liquidated,  the  local  attorneys  for 
the    corporation    to    whom,    pending 


such  negotiations,  the  president  as- 
eigne  his  unsecured  claim  against  the 
corporation  for  collection  for  his  ac- 
count, cannot,  by  attachment,  secure 
a  preferential  lien  upon  all  of  the  tan- 
gible assets  of  the  corporation  in  the 
state  as  against  the  other  infer vening 
general  creditors.  McCormick  v.  Cor- 
nell &  Wardlaw,  —  Tex.  Civ.  App.  — , 
193  S.  W.  1083. 

8S  Rollins  V.  Shaver  Wagon  &  Car- 
riage Co.,  80  Iowa  380,  20  Am.  St.  Bep. 
427,  45  N.  W.  1037. 

89  McCormick  v.  Cornell  &  Ward- 
law,  —  Tex.  Civ.  App.  — ,  193  S.  W. 
1083.  See  also  Title  Insurance  &  Tru3t 
Co.  V.  California  Development  Coji 
171  €al.  173, 152  Pac.  542;  A.  B.  Frank 
Co.  V.  Berwind,  — -  Tex.  Civ.  App.  — , 
47  S.  W.  681. 

40  Birmingham  Nat.  Bank  v.  Mayer, 
104  Ala.  634,«16  So.  520. 
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On  the  other  hand,  in  some  jurisdictions  no  race  of  diligence  is 
permitted  between  creditors  of  an  insolvent  corporation,  under  a  rule 
constituting  the  assets  of  an  insolvent  corporation  a  trust  fund  for 
the  benefit  of  all  its  creditors,  and  an  attachment  by  a  creditor  having 
knowledge  of  the  condition  of  the  corporation  may  be  set  aside,  al- 
though insolvency  proceedings  had  not  been  instituted.** 

Even  though,  as  has  been  stated,  according  to  the  rule  laid  down  in 
some  jurisdictions,  mere  insolvency  does  not  prevent  a  creditor  from 
obtaining  a  preference  by  execution  or  attachment,  yet  it  is  generally 
considered  that  when  an  insolvent  corporation  suspends  business^ 
makes  an  assignment,  or  does  any  other  overt  act  indicating  positive 
and  assured  insolvency;  its  assets  become  so  far  a  trust  fund  for  the 
benefit  of  all  its  creditors  that  one  of  them  cannot  obtain  a  preference 
over  others  by  such  process.** 

§  3178.  Effect  of  dissolution  or  forfeiture  of  charter.  At  common 
law,  upon  the  dissolution  of  a  corporation,  an  execution  on  a  judg- 
ment theretofore  obtained  by  or  against  it  cannot  be  issued.**  It  is 
only  by  virtue  of  some  statute  authorizing  it  or  some  principle  of 
equity  requiring  it  that  this  result  may  be  avoided,  or  that  pending 
proceedings  may  be  further  prosecuted,  or  judgments  already  ren- 
dered enforced.**    When,  however,  execution  has  been  levied  and 


4i  Walker  v.  MiUer,  59  Fed.  869; 
Washington  Liquor  €o.  v.  AUadis  Caf6 
Co.,  28  Wash.  176,  68  Pac.  444;  Comp- 
ton  V.  Schwabacher  Bros.  &  C6.,  15 
Wash.  306,  46  Pac.  338. 

48Voightman  &  Co.  v.  Sbuthern  B. 
Co.,  123  Tenn.  452,  Ann.  Cas.  1912  C 
211,  131  S.  W.  982;  Memphis  Barrel 
&  Heading  Co.  v.  Ward,  99  Tenn.  172, 
63  Am.  St.  Rep.  825,  42  S.  W.  13; 
McClaren  v.  Union  Roller  Mill  &  Ele- 
vator Co.,  95  Tenn.  696,  35  8.  W.  88 ; 
Levins  v.  W.  O.  Peoples  Grocery  C(>. 
(Tenn.  Ch.  App.),  38  S.  W.  733.  And 
see  the  cases  above  cited.  See  also 
Calnmet  Paper  Co.  v.  Haskell  Show 
Printing  Co.,  144  Mo.  331,  66  Am.  St. 
Rep.  425,  45  S.  W.  1115,  that  the 
property  of  a  corporation  is  not  sub- 
ject to  garnishment,  when  the  corpo- 
ration is  hopelessly  insolvent,  and  has 
turned  the  property  over  to  a  bailee 


in  trust  for  the  benefit  of  its  cred- 
itors and  stockholders. 

48MacRae  v.  Kansas  City  Piano 
Co.,  69  Kan.  457,  77  Pac.  94;  May  v. 
State  Bank  of  North  Carolina,  2  Rob. 
(Va.)  56,  40  Am.  Dec.  726. 

Though  as  a  general  rule  a  judg- 
ment against  a  defunct  corporation. is 
void,  yet  the  persons  who  own  the 
stock  and  continue  the  business,  and 
appear  in  and  defend  a  suit  brought 
against  the  corporation  in  its  corpo- 
rate name,  are  estopped  to  object  to 
a  sale  of  property  to  satisfy  the  judg- 
ment rendered  therein.  Droege  v. 
Emery  (Ky.),  105  S.  W.  374. 

A  judgment  in  favor  of  a  corpora- 
tion, if  properly  assigned,  may  be 
enforced  after  the  corporation  has 
ceased.    Leach  v.  Thomas,  27  HI.  457. 

44  Macrae  v.  Kansas  City  Piano  Co., 
69  Kan.  467,  77  Pac  94. 
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property  taken  at  the  suit  of  a  corporate  plaintiff  before  the  termina- 
tion of  ita  corporate  existence,  the  proceeding  does  not  abate.^ 

This  rule  as  to  the  abatement  of  proceedings  by  and  against  a 
dissolved  corporation  applies  where  the  corporate  existence  has  been 
terminated  by  the  expiration  or  forfeiture  of  its  charter,  and  there 
can  be  no  attachment  for  debt  against  it.** 

And  the  dissolution  of  a  corporation  by  expiration  or  repeal  of  its 
charter  or  a  decree  of  forfeiture  of  its  charter,  rendered  pending 
attachment  proceedings  against  it  as  defendant  and  before  judgment 
therein,  dissolves  the  attachment,^  and  this  has  been  held  to  be  so  as 
■to  both  foreign  and  domestic  corporations.^ 

To  obtain  a  lien  by  an  attachment  of  the  property  of  the  corpora- 
tion, it  must  appear  that  the  levy  was  made  prior  to  a  judgment 
dissolving  the  corporation.** 

A  deibt  due  a  corporation  is  not  subject  to  garnishment  after  the 
dissolution  or  forfeiture  of  franchise,'^*  but  where  a  corporate  defend- 
ant had  a  legal  existence  at  the  time  the  garnishee  was  summoned, 
it  does  not  affect  the  rights  of  the  plaintiff  that  the  charter  of  the 
defendant  has  expired  when  a  motion  is  made  to  discharge  the 
gamishee.^1 

And  it  has  been  held  that  where  a  statute  provides  that  upon  disso- 
lution of  a  corporation  a  proceeding  shall  be  by  the  name  of  its 
directors  or  managers  as  trustees  of  the  corporation,  such  a  writ 
cannot  be  issued  against  a  debtor  of  the  corporation  on  a  judgment 
rendered  against  the  corporation,  when  the  corporation  had  been  dis- 


46  Boyd  V.  Hankinson,  92  Fed.  49, 
rev'g  83  Fed.  876;  Kimball  v.  Grafton 
Bank,  20  N.  H.  347. 

,  46  Stiles  y.  Laurel  Fork  Oil  &  Goal 
Co.,  47  W.  Va.  838,  35  S.  E.  986. 

47  Wilcox  V.  Continental  Life  In|i. 
Co.,  56  Conn.  468, 16  Atl.  244;  Bowker 
V.  Hill,  60  Me.  172;  Farmers'  &  Me- 
chanics' Bank  v.  Little,  8  Watts  ^  8. 
(Pa.)  207,  42  Am.  Dec.  293. 

48  Morgan  v.  New  ToVk  Nat.  Build- 
ing &  Loan  Ass'n,  73  Conn.  151,  46 
AtL  877. 

In  Hammond  ▼.  National  Life 
Ass'n,  58  N.  Y.  App.  IMv.  453,  69  N. 
Y.  Supp.  685,  aflf 'g  31  N.  Y.  Misc.  182, 
65  N.  Y.  Supp.  407,  it  was  held  that 
though    a    foreign    corporation    may 


have  been  dissolved  by  judgment  in 
its  home  ^tate,  and  a  receiver  ap- 
pointed, this  does  not  take  away  the 
title  of  the  corporation  to  its  asvets 
in  the  state  of  the  former  so  far  as 
to  deprive  the  courts  of  the  latter 
state  of  the  right  to  control  the^e 
assets  for  the  benefit  of  domestie 
creditorsL  For  such  purpose  the  court 
may  ]3sue  a  writ  of  attachment. 

40  People  V.  Mutual  Ben.  Life  Ass  ^n, 
86  Hun  (N.  Y.)  219,  33  N.  Y.  Supp. 
191. 

50  Curry  v.  Woodward,  53  Ala.  371 ; 
Paschall  v.  Whitsett,  11  Ala.  472. 

SlLindell  ▼•  Benton  ft  Kennerly,  6 
Mo.  361. 
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solved  by  operation  of  law  prior  to  the  rendition  of  the  judgment  and 
without  substitution  of  proper  parties  as  trustees.*^' 

§3179.  Effect  of  receivership— Levy  under  process  before  ap- 
pointment of  receiver.  The  appointment  of  a  receiver  does  not 
affect  liens  in  so  far  as  they  give  priority,  acquired  by  execution, 
attachment,  or  garnishment  before  the  application  for  the  receiver,'^' 
nor  is  the  creditor's  lien  affected  by  the  appointment  of  a  receiver 
before  the  issue  of  execution,  where  the  execution  is  issued  before  the 
receiver  files  his  bond  and  takes  possession ; '^^  nor  is  the  lien  of  a 
judgment  postponed  to  the  rights  of  the  receiver  because  it  was 
entered  after  the  filing  of  a  bill  for  his  appointment,  if  the  entry  of 
the  judgment  preceded  the  service  of  process  in  the  receivership  pro- 
ceeding,^ unless  by  express  statute' such  an  appointment  has  the  effect 
of  dissolving  attachments  and  levies  of  execution  made  within  a 
specified  time  prior  to  the  appointment  or  commencement  of  the  suit,** 
such  a  statute  applying  to  attachments  of  real  estate  in  proceedings 
begun  in  the  federal  as  well  as  in  the  state  courts.'^'' 

A  statute  prohibiting  an  insolvent  corporation  or  its  officers  from 
making  any  transfer  of  its  property  in  contemplation  of  insolvency 
or  any  discrimination  among  its  creditors,  does  not  require  such  cor- 

MMacBae  V.Kansas  City  Piano  Co.,  ville  Lumber  Co.,  123  N.  C.  596,  68 

69  Kan.  457,  77  Pac.  94.  Am.  St.  Bep.  837,  31  S.  E.  855;  Kru- 

M  Illinois.    Life  Ass'n  of  America  gei*  v.  Bank  of  Commerce  of  Buffalo, 

V.  Faesctt,  102  DL  315.  New  York,  123  N.  C.  16,  31  S.  E.  270. 

Ifaasacbnaetts.     Garham  v.  Mutual  Pennsylvania.    Hays    ▼.    Lycoming 

Aid  Society,  161  Mass.  357,  37  N.  E.  Fire  Ins.  Co.,  99  Pa.  St.  621  (in  which 

447;  Folger  v.  Columbian  Ins.  Co.,  99  case  the  court  said  that  the  receiver 

Mass.  267,  96  Am.  Dec.  747,  afl'd  20  could  show  what  the  corporation  could 

Wall.  (U.  8.)  1,  22  L.  Ed.  307.  show,  if  not  dissolved,  for  the  pur- 

New  Jersey.    Squire   v.   Princeton  pose  of  defeating  the  attachment). 

Lighting  Co.,  72  N.  J.  Eq.  883,  15  L.  Wadiington.    State      v.      Superior 

B.  A  (N.  S.)  657,  68  Atl.  176;  Van  Court   of  Chehalis  County,   8   Wash. 

Steenberg  v.  E.  B.  Parsil  Button  Co.  659,  35  Pac.  1092,  8  Wash.  210,  25  L. 

(N.  J.  Ch.),  34  Atl.  135.  B.  A.  354,  35  Pac.  1087. 

K«w  York.    Walling  v.  Miller,  108  ft4In  re  Lewis  A  Fowler  Mfg.  Co., 

N.  Y.  173,  2  Am.  St.  Bep.  400,  15  N.  89  Hun  (N.  Y.)  208,  34  N.  Y.  Supp. 

E.  65;   Chautauque  County  Bank  v.  983. 

Bidey,  19  N.  Y.  369,  75  Am.  Dec.  347;  W  Wheeler  v.  Walton  &  Whann  Co., 

Bennett  v.  Complete  Elec.  Coxust.  Co.,  65  Fed.  720. 

8  App.  Div.  301,  40  N.  Y.  Supp.  1139;  W  Hubbard    v.    Hamilton    Bank,    7 

Patten   v.   Accessory   Transit   Co.,   4  Mete.   (Mass.)   340. 

Abb.  Pr.  139,  rev  'd  4  Abb.  Pr.  235,  W  Morgan  v.  New  York  Nat.  Build- 

13  How.  Pr.  502.  ing  ft  Loan  Ass'n,  73  Conn.  151,  46 

KoTth  OaroUna.    Pelletier  v.  Green-  Atl.  877. 
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poration  to  defend  any  suit  brought  against  it  for  the  sole  purpose 
of  defeating  a  preference.'*    . 

The  property  or  funds  attached  or  levied  on  are  usually  delivered 
or  paid  over  to  the  receiver  by  the  order  of  the  court  without  preju- 
dice to  the  rights  of  the  attaching  parties,  the  receiver  taking  the 
property  subject  to  all  valid  attachments.** 

And  when  an  attachment  has  been  issued  before  the  appointment 
of  a  receiver,  but  thereafter  an  amended  attachment  affidavit  is  filed, 
the  attachment  lien,  as  to  the  rights  of  the  receiver,  dates  from  the 


issuing 


60 


§  3180.  —  Levy  after  appointment  of  receiver.  When  a  receiver 
has  been  appointed  for  a  corporation  by  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties,  and  the  court,  by  the  receiver, 
has  taken  actual  or  constructive  possession  of  the  property  of  the  cor- 
poration, the  property  is  in  the  custody  of  the  law,  and  is  not  subject 

to  execution,  attachment  or  garnishment  by  creditors  of  the  corpora- 
tion.w 

The  order  appointing  a  receiver  places  the  property  in  the  juris- 
diction of  the  court  so  as  to  prevent  a  lien  attaching  by  execution  or 
attachment,**    An  attachment  of  the  property  or  the  levy  of  an  exe- 


58Varnum  v.  Hart,  119  N.  Y.  101, 
23  N.  E.  183. 

MBiflbee  v.  Mt.  Battle  Mfg.  Co., 
107  Me.  185,  77  Atl.  778;  Cobb  v. 
Camden  Sav.  Bank,  106  Me.  178,  20 
Ann.  Cas.  547,  76  Atl.  677;  Kittredge 
V.  Osgood,  161  Ma38.  384,  37  N.  £. 
369;  In  re  Atlas  Iron  Const.  Co.,  19 
N.  Y.  App.  Div.  415,  46  N.  Y.  Supp. 
467.  But  see  Bennett  v.  Complete 
Elec.  Const.  Co.,  8  N.  Y.  App.  Div. 
301,  40  N.  Y.  Supp.  1139,  holding  that 
the  possession  is  in  the  sheriff  and 
not  in  the  receiver. 

60Breene  v.  Merchants'  ft  Mechan- 
ics' Bank,  11  Colo.  97,  17  Pac.  280. 

eixmitM  StatOB.  Moore  v.  South- 
ern States  Land  &  Timber  Co.,  83  Fed. 
399. 

Ctoorgla.  Morglin  v.  Gibian,  115 
Ga.  145,  41  S.  E.  495. 

nilaolB.  Boseboom  v.  Whit  taker, 
132  111.  81,  23  N.  B.  339,  aff'g  33 
111.  App«  442;  Richards  v.  People,  81 
111.  551. 


E^anaaa.  Missouri  Pac.  By.  Co.  v. 
Love,  61  Kan.  433,  59  Pac.  1072.- 

Montana.  Gardner  v.  Caldwell,  16 
Mont.  221,  40  Pftc.  590. 

New  York.  In  re  Christian  Jensen 
Co.,  128  N.  Y.  550,  28  N.  E.  665;  Bob- 
inson  v.  Columbia  Spinning  Co.,  23 
App.  Div.  499,  49  N.  Y,  Supp.  4; 
Thomas  v.  Merchants'  Bank,  9  Paige 
216. 

North  Oarolina.  Skinner  v.  Max- 
well, 68  N.  C.  400. 

Tezaa  Beianer  v.  Gulf,  C.  &  S.  F. 
By.  Co.,  89  Tex.  656,  33  L.  B.  A.  J71, 
59  Am.  St.  Bep.  84,  36  8.  W.  53; 
Texas  Trunk  By.  Co.  r.  Lewis,  81 
Tex.  1,  26  Am.  St.  Bep.  776,  16  S.  W. 
647. 

esMaynard  v.  Bond,  67  Mo.  315; 
In  re  Christian  Jensen  Co.,  128  N.  Y. 
550,  28  N.  E.  665 ;  Moeher  v.  Supreme 
Sitting  of  Iron  Hall,  88  Hun  (N.  Y.) 
394,  34  N.  Y.  Supp.  816;  Skinner  v. 
Maxwell,  68  N.  C.  400;  Beisncr  v. 
Gulf,  C.  &  S.  P.  B.  Co^  89  Tox.  656, 
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cution  in  such  a  nase  is  a  contempt  of  court,  and  cannot  be  regarded 
as  creating  a  lien.^* 

Although  a  creditor  may  have  a  paramount  lien  on  land  or  other 
property  of  a  corporation  by  virtue  of  a  judgment  recovered  before 
the  appointment  of  a  receiver  of  the  property  of  the  corporation,  or 
even  by  virtue  of  an  execution  levied  before  the  appointment  of  the 
receiver,  he  cannot  sell  the  property  after  the  appointment,  without 
leave  of  the  court.**  The  court  will  grant  leave,  however,  when  it  is 
equitable  to  do  so.** 

§3181.  — Property  in  other  states*  The  courts  of  the  state  in 
which  the  receiver  was  appointed  will  not  necessarily  recognize  and 
give  eflFect  to  attachments  and  executions  levied  in  other  states  after 
the  appointment  of  the  receiver.  Where  a  receiver  of  a  corporation 
is  appointed  in  the  state  of  the  corporation's  domicile,  and  creditors 
are  enjoined  from  proceeding  against  it  in  other  states,  or  even  with- 
out an  injunction,  and  a  creditor  who  is  a  citizen  of  the  state,  or  who, 
although  not  a  citizen,  is  within  the  jurisdiction,  goes  into  another 
state,  and  there  attaches  property  of  the  corporation,  the  court  by 
which  the  receiver  was  appointed  may  punish  him  for  contempt,  or 
compel  him  to  relinquish  the  advantage  so  obtained,  or  both.** 

Where  a  receiver  is  appointed  for  a  corporation,  a  nonresident 
creditor  who  has  attached  property  of  the  corporation  in  another 
state  before  appointment  of  the  receiver,  may  avail  himself  of  the 
benefit  of  the  security  thus  obtained,  and,  if  it  proves  insufficient  to 
satisfy  his  claim  in  full,  he  may  present  his  claim  for  the  balance  in 


33  L.  B.  A.  171,  59  Am.  St.  Rep.  84, 
36  S.  W.  53. 

88 Farmers'  Loan  &  Trust  Co.  v. 
Bankers'  &  Merchants'  Tel.  Co.,  148 
N.  Y.  315,  31  L.  B.  A.  403,  51  Am.  St. 
Bep.  690,  42  N.  E.  707. 

64  WUwall  V.  Sampson,  14  How.  (U. 
8.)  52, 14  L.  Ed.  322;  Wheeler  v.  Wal- 
ton &  Whann  Co.,  65  Fed.  720;  Wall- 
ing V.  Miller,  108  N.  Y.  173,  2  AM. 
8t.  Bep.  400,  15  N.  E.  65 ;  Chautauque 
County  Bank  v.  Bisley,  19  N.  Y.  369, 
75  Am.  Dec.  347;  Pelletier  v.  Green- 
viUe  Lumber  Co.,  123  N.  C.  596,  68 
AnL  St.  Bep.  837,  31  S.  E.  855;  Skin- 
ner V.  MarweU,  68  N.  C.  400;  Ellis 
V.  Vernon  lee,  Light  &  Water  Co., 
86  Te;i.  109,  23  S.  W.  858. 


86  Pelletier  v.  Greenville  Lumber 
Co.,  123  N.  C.  596,  68  Am.  St.  Bep. 
837,  31  S.  E.  855. 

88  United  States.  Vermont  &  C.  B. 
Co.  V.  Vermont  Cent.  B.  Co.,  46  Fed. 
792. 

lUinolB.  Sercomb  v.  Catlin,  128  111. 
556,  15  Am.  St.  Bep.  147,  21  N.  E.  606, 
aff' gr  30  m.  App.  258. 

Maisachnsetts.  Dehon  v.  Foster,  4 
Allen  545. 

New  York.  Farmers '  Loan  &  Trust 
Co.  y.  Bankers'  &  Merchants'  Tel. 
Co.,  148  N.  Y.  315,  31  L.  B.  A.  403, 
51  Am.  St.  Bep.  690,  42  N.  E.  707. 

Rhode  Island.  Chafee  v.  Quidnlck 
Co.,  13  B.  L  442. 
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the  same  manner  as  any  other  creditor.  In  such  a  case  the  net  pro- 
ceeds are  all  for  which  he  is  accountable  in  reduction  of  his  demand. 
If,  however,  the  attachment  was  levied  and  the  property  sold  after 
the  appointment  of  the  receiver,  and  with  actual  or  constructive  notice 
thereof,  the  creditor  will  be  allowed  to  come  in  and  share  with  other 
creditors  only  after  he  renounces  the  benefit  of  the  attachm^it,  and 
accounts  for  the  property,  the  measure  of  his  liability  in  such  case 
being  the  value  of  the  property  at  the  time  of  the  attachment,  with 
interest. 

In  some  states  the  statutes  expressly  dissolve  attachments  made 
within  a  certain  time  prior  to  the  appointment  of  the  receiver;  but 
these  statutes  do  not  apply  to  attachments  in  other  states.^'' 

§  3182.  —  Property  taken  out  of  state.  If  the  property  of  a  cor- 
poration within  a  state  has  come  into  the  actual  or  constructive  posses- 
sion of  a  receiver  appointed  by  the  courts  of  such  state,  and  is  taken 
temporarily  out  of  the  state  in  the  course  of  business  carried  on  by  the 
receiver,  it  cannot  be  attached  or  taken  on  execution  in  the  other  state. 
By  comity,  the  courts  of  the  latter  state  will  recognize  and  protect  the 
possession  and  title  of  the  receiver.**  The  same  is  true  where  property 
in  the  possession  of  a  receiver  is  fraudulently  or  illegally  taken  out  of 
the  state.** 

§3183.  — Property  of  foreign  corporation.  Wh3n  a  foreign  cor- 
poration has  property  within  a  state,  creditors  of  that  state  may 
reach  and  subject  the  same  to  the  payment  of  their  claims  by  execu- 
tion, attachment  or  garni^ment,  notwithstanding  the  fact  that  a 
receiver  of  the  property  of  the  corporation  has  been  appointed  in 
the  state  of  its  domicile.''* 


•7  Ward  V.  Connecticut  Pipe  Mfg. 
Co.,  71  Conn.  345,  42  L.  B.  A.  706, 
71  Am.  St.  Eep.  207,  41  Atl.  1057. 

68  Pond  V.  Cooke,  45  Conn.  126,  29 
Am.  Bep.  668;  Chicago,  M.  ft  fit.  P.' 
B.  Co.  V.  Keokuk  Northern  Line 
Packet  Co.^  108  111.  317,  48  Am.  Bep. 
657.  But  see  Humphreys  v.  Hopkins, 
81  Cal.  551,  6  L.  B.  A.  792,  15  Am. 
St.  Bep.  76,  22  Pac.  892,  holding  the 
contrary,  on  the  ground  that  property 
found  within  the  state  may  be  at- 
tached to  enforce  a  demand  of  a  cit- 
izen of  the  state  against  the  owner. 


69  Paradise  v.  Farmers^  &  Mer- 
chants' Bank,  5  La.  Ann.  710. 

TOAxkailMUk  Choctaw  Coal  ft  Min- 
ing Co.  y.  Williams-Echols  Drjr  Goods 
Co.,  75  Ark.  365,  5  Ann.  Cas.  569,  87 
S.  W.  632.  * 

niinols.  Chicago,  M.  ft  St.  P.  B. 
Co.  V.  Keokuk  Northern  Line  Packet 
Co.,  108  HI.  317,  48  Am.  Bep.  557. 

Indiana.  Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  8  L.  B.  A.  62, 
IS  Am.  St  Bep.  338,  24  N.  E.  250; 
Gray  v.  Covert,  25  Ind.  App.  561,  81 
Am.  St.  Bep.  117,  58  N.  E.  731. 
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But  where  a  temporary  receiver  of  a  foreign  corporation  has  been 
appointed  in  a  state  in  which,  sneh  Qorporation  has  property  and 
assets,  such  state  not  being  the  state  of  domicile  of  the  corporation, 
the  property  in  that  state  is  not  subject  to  such  process  after  the 
appointment  of  the  temporary  receiver,''^  and  the  court  appointing  a 
receiver  of  the  assets  within  the  state  of  a  foreign  corporation  may 
forbid  any  levy  upon  the  property  at  the  suit  of  a  resident  creditor^* 

The  rule  that  courts  which  have  appointed  receivers  over  property 
situated  in  a  foreign  jurisdiction  may  either  restrain  or  punish  per- 
sons who  interfere  with  tiie  receiver's  possession  of  such  property,  even 
though  the  interference  consists  in  attaching  it  under  process  obtained 
from  some  court  in  the  foreign  state,  is  usually  applied  only  to  such 
person  as  was  either  a  party  to  the  litigation  in  which  the  receiver 
has  been  appointed,  or  in  privity  with  a  party,  or  was  otherwise  sub- 
ject to  the  jurisdiction  of  the  court  by  virtue  of  his  residence  or 
citizenship.'*  Consequently,  courts  have  refused  to  sustain  attach- 
ments or  garnishments  by  a  citizen  of  the  state  in  which  the  receiver 
was  appointed,  and  who,  with  other  creditors,  was  enjoined  by  the 
court  from  prosecuting  suits  against  the  corporation,''*  unless  there 
is  a  statute  in  the  state  in  which  the  attachment  is  issued  recognizing 
the  right  to  issue  and  levy  process  in  such  a  case ;  ''^  and  under  the 

Ettitacky.    Zaeher  v.  Fidelity  Trust  71  Mosher  v.  Supreme  Sitting  Order 

ft  Safety-Vault  Co.,  109  Kj.  441,  59  of  Iron  Hall,  88  Hun  (N.  Y.)  394,  34 

S.  W.  493.  N.  Y.  Supp.  816. 

Haina.    Hunt  v.  Columbian  Ins.  Co.,  78  Woerishoffer     v.     North     Qiver 

55  Me.  290,  92  Am.  Dee.  592.  Const.  Co.,  99  N.  Y.  398,  2  N.  E.  47. 

BCMaAdnuetta.    Taylor    v.    Colum-  78  Schindelholz  v.   Cullum,  55  Ped. 

bian  Ins.  Co.,  14  Allen  353.  885. 

New  York.    WiUitts  v.  Waite,  25  74Bagby  v.  Atlantic,  M.   &  O.  R. 

N.  Y.  577.  Co.,  86  Pa.  St.  291;  Oilman  v.  Keteh- 

PomsFlTaiiiA.    Bagby   v.   Atlantic,  am,  84  Wis.  60,  23  L.  B.  A.  52,  36 

M.  &  O.  B.  Co.,  86  Pa.  St.  291.  Am.  St.  Bep.  899,  54  N.  W.  395. 

When,  under  a  statute,  a  creditor  When  creditors  were  not  enjoined, 

files  a  bill  and  sues  out  an  attach-  the  mere  appointment  of  a  receiver  of 

ment    against    an    insolvent    foreign  a  foreign  corporation  by  a  court  of 

corporation  for  the  purpose  of  wind-  its  home   state   does  not  prevent   a 

ing  it  up,  such  creditor  obtaine  no  citizen  of  that  state  from  attaching 

priority    over    other    creditors;    and  its  property   in  another  state.     City 

when  the  court  comes  to  administer  Ins.  Co.  of  Providence  v.  Commercial 

the  assets    they   are   distributed   pro  Bank  of  Bristol,  68  111.  346. 

rata,   or   according   to   the   lien«    or  7ft  Bank  v.  Motherwell  Iron  &  Steel 

preferences  existing  by  contract,   or  Co.,  95  Tenn.  172,  29  L.  B.  A.  164, 

such  other  lien«  as  exist  upon  them,  31  S.  W.  1002. 
and  thus  to  all  creditors  alike,  resi- 
dent and  nonresident.    Taylor  v.  Life 
Ais'n  of  Ameiicai  13  Fed.  493. 
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general  rule  of  comity,  the  courts  of  one  state  will  assist  a  foreign 
receiver  of  a  foreign  corporation,  an<J  will  not  permit  property  in  the 
state  and  in  possession  of  such  foreign  receiver  to  be  levied  on  at  the 
suit  of  a  creditor  resident  in  a  third  stateJ^  Of  course,  the  appoint- 
ment of  a  receiver  of  a  foreign  corporation  in  its  home  state  cannot 
affect  ttie  lien  of  an  execution  or  attachment  levied  prior  to  the 
appointment,''^  and  if  an  attachment  has 'been  levied  on  the  property 
of  a  foreign  corporation,  the  lien  is  not  displaced  by  the  subsequent 
appointment  of  a  receiver  by  a  court  of  the  district  in  which  the 
property  is  situated.''* 


F.  Practice  and  Procedure 

§3184.  Process.  Where  the  action  is  against  a  foreign  corpora- 
tion, the  warrant  for  attachment  stating  that  the  defendant  is  a  for- 
eign corporation  need  not  further  state  that  the  cause  of  action  arose 
within  the  state  or  that  the  plaintiff  is  a  resident  thereof.'" 

Notice  of  garnishment  must  be  in  writing  and  delivered  to  the 
garnishee,*®  and  when  a  garnishment  is  ex  parte,  without  service  on 
or  notice  to  the  defendant,  the  garnishee  corporation,  in  order  to 
protect  itself,  should  notify  the  defendant  and  request  him  to  defend.** 

A  summons  of  garnishment  or  citation  addressed  to  a  certain  person 


76  Merchants'  Nat.  Bank  of  Boston 
V.  Pennsylvania  Steel  Co.,  57  N.  J.  L. 
S36,  30  Atl.  545. 

77  Life  Ass'n  of  America  v.  Fas- 
sett,  102  in.  315;  Hunt  v.  Columbian 

*  Ins.  Co.,  55  Me.  290,  92  Am.  Dec.  592; 
Taylor  v.  Columbian  Ins.  Co.,  14  Al- 
len   (Mass.)    353. 

78  Cole  V.  Oil-Well  Supply  Co.,  57 
Fed.  534. 

70  Maury  v.  American  Motor  Co., 
25  N.  Y.  Misc.  657,  56  N.  Y.  Supp. 
316,  aff'd  38  N.  Y.  App.  T>rv.  623,  57 
N.  Y.  Supp.  1142,  holding  that  such 
latter  averments  are  proper  for  the 
affidavit. 

When  the  defect  in  a  writ  of  at- 
tachment against  a  corporation  is  one 
that  may  be  cured  by  amendment, 
^  the  defendaiit  is  not  entitled  to  a 
dismissal  of  the  writ  as  against  a  mo- 
tion for  leave  to  amend.  Kittredge 
V.  Fairbanks  Co.,  —  Vt.  — ,  99  Atl. 
1016. 


SO  Mosher  v.  Banking  House  of  Bar- 
tholow,  Lewis  &  Co.,  6  Mo.  App.  599. 

' '  A  notice  of  garnishment  should  be 
directed  to  the  person,  firm,  or  cor- 
poration having  possession  of  prop- 
erty of,  or  owing  a  debt  to  the 
defendant  named  in  the  writ  of  attach- 
ment, warning  the  garnishee  that 
such  goods  and  chattels  x>t  ehoses  in 
action  are  attached  and  gamisheed 
to  answer  the  plaintiff's  demands, 
when  evidenced  by  a  judgment.  A 
notice  of  garnishment  to  attach  a  debt 
due  from  a  corporation  should,  like  a 
summons  or  any  other  process,  warn 
such  artificial  being  that  a  sum  of 
money  due  from  it,  or  to  mature  in 
favor  of  a  defendant  in  an  action, 
has  been  attached  and  gamisheed." 
Edwards  v.  Case,  78  Ore.  220,  152  Pac. 
880. 

81  Pierce  v.  Chicaga  &  N.  W.  By. 
Co.,  36  Wis.  283! 
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as  an  officer  or  agent  of  a  corporation,  is  not  sufficient.  Though  a 
citation  may  be  served  upon  the  officer  of  a  corporation  designated  for 
that  purpose,  it  must  be  addressed  to  the  corporation.^*  And  an 
execution  is  void  which  runs  against  a  corporation  by  the  name  of  the 
president,  directors  and  company,  etc.*' 

A  writ  of  execution  must  follow  the  judgment.  The  name  of  the 
corporation  is  of  its  very  essence,  and  a  change  of  name  in  the  fieri 
facias  from  that  by  which  it  is  sued  and  judgment  entered  up  against 
it,  is  a  material  variance.  Though  such  a  variance  may  be  amendable, 
the  levy  must  fall.** 

And  a  writ  designicting  the  defendant  in  attachment  as  ''of  the 
State  of  Maine,"  may  be  amended  by  striking  out  those  words  and 
inserting  a  statement  that  it  was  organized  under  the  laws  of  another 
state." 

§3186.  Attachment  bond.  On  attachment  by  a  corporation,  the 
issuing  magistrate  must  ascertain  the  authority  of  the  person  execut- 
ing the  bond  on  behalf  of  the  corporation,  and,  on  appeal  from  the 
order  denying  defendant's  motion  to  dissolve,  set  aside,  and  dismiss 
the  attachment,  it  will  be  presumed  that  the  magistrate  did  his  duty 
in  this  regard.** 


as  united  States.  Lewis  v.  Smith, 
2  Cranch  C.  C.  571,  Fed.  Caa.  No. 
8,332. 

Qeorgla.  Varnell  v.  Speer,  55  Ga. 
132. 

Iowa.  .  Mooar  v.  W^alker,  46  Iowa 
164. 

Louifliana.  Bank  of  Monroe  v. 
Ouachita  Valley  Bank,  124  La.  798, 
134  Am.  St.  Bep.  518,  50  So.  718. 

Mlawmri.  Neuer  v.  O 'Fallon,  18 
Mo.  277,  59  Am.  Dec.  313. 

Oregon,  Edwards  v.  Ca3e,  78  Ore. 
220,  152  Pac.  880. 

Texas.  Insurance  Go.  of  North 
America  ▼.  Friedman  Bros.,  74  Tex. 
56,  11  S.  W.  1046;  Sun  Mut  Life  Ins. 
Co.  V.  Seeligson,  59  Tex.  3. 

Under  a  statute  authorizing  all  suits 
against  a  bank  to  be  brought 
''against  the  president  thereof,"  and 
in  a  gamiAhment  to  which  an  answer 
was  made  by  one  "as  president''  of 
the  bank,   a   judgment   against   him, 


(t 


president  of  such  bank,  will  be 
treated  as  a  clerical  mistake  and  as 
intended  to  run  against  him  "as  pres- 
ident."   Sturgi3  V.  Bogers,  26  Ind.  1. 

83  Nichols  V.  Thomas,  4  Mass.  232. 

84  Bradford  v.  Water  Lot  Co.,  58 
Ga.  280,  holding  that  when  a  judg- 
ment is  against  the  "Water  Lot  Com- 
pany of  the  City  of  Columbus,"  and 
the  execution  against  the  "Water  Lot 
Company,"  the  execution  does  not 
follow  the  judgment. 

86Mar8ton  v.  F.  C.  Tibbetts  Mer- 
cantile Co.,  110  Me.  533,  87  Atl.  220. 

88  J.  W.  Copeland  Co.  v.  Brown,  103 
S.  C.  177,  87  S.  E.  1002. 

The  authority  of  the  secretary  and 
treasurer  of  a  corporation  to  sign  an 
attachment  bond  in  its  name  need  not 
have  been  filed  with  the  bond  where 
it  is  made  to  appear  by  affidavit  on 
the  hearing  before  the  issuing  magis- 
trate that  such  officer  was  duly  au- 
thorized to  sign  the  bond  in  the  name 
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Where  an  affidavit  to  obtain  an  attachment  on  behalf  of  a  corpora- 
tion was  made  by  its  president,  and  he  executed  the  attachment  bond 
on  behalf  of  his  principal  and  also  signed  it  individually  as  surety, 
this  created  a  liability  on  the  attachment.*^  And  where  an  attachment 
bond  was  given  to  the  receiver  of  a  corporation  in  his  official  capacity 
and  his  successors,  in  an  action  brought  by  the  receiver  in  his  official 
capacity,  an  action  on  the  bond  may  be  maintained  by  the  real  obligee 
who  has  succeeded  under  the  forms  of  law  to  the  position  of  the  re- 
ceiver, when  the  corporation  has  been  substituted  for  the  receiver  by 
amendment.** 

§3186.  Venue.  The  general  law  and  statutes  with  respect  to 
venue  apply  with  respect  to  attachments  and  garnishments  by  and 
against  corporations.**  Therefore  the  practice  that,  when  a  judgment 
has  been  rendered,  process  of  garnishment  can  be  sent  to  any  county 
in  the  state  where  the  garnishee  may  be  found,  applies  to  corporations 
as  well  as  to  natural  persons,**  and  under  a  statute  providing  that 
garnishment  proceedings  may  be  brought  in  a  county  in  which  the 
garnishee  resides,  a  corporation  is  to  all  intents  and  purposes  a  resi- 
dent of  any  county  in  which  it  does  business  and  has  an  agent,  and 
such  a  proceeding  may  he  brought  therein.*^ 

A  foreign  corporation  transacting  business  in  the  state  may  be  gar- 
nished for  a  debt  it  may  owe  anywhere  in  the  state  where  suit  for  such 
debt  may  be  brought** 

In  some  jurisdictions  the  statutes  or  charters  make  special  provieiion 
as  to  the  place  in  which  such  suits  may  be  brought.  To  illustrate,  a 
special  statute  has  been  applied  which  provides  that  a  writ  of  attach- 
ment may  issue  against  a  domestic  corporation  in  the  county  of  its 
location,  that  is,  other  than  the  home  county,  in  favor  of  one  also  a 
resident  of  the  county,  in  like  cases  as  in  suits  between  individuals.** 
Unless  expressly  or  clearly  exclusive,  however,  they  do  not  abridge  the 


of  the  corporation  on  the  day  of  its 
date.  J.  W.  Gopeland  Co.  v.  Brown, 
supra. 

87  Levin  v.  American  Furniture  Co., 
133  Ga.  670,  66  S.  E.  888. 

88  American  Surety  Co.  of  New 
York  V.  Campbell  &  Zell  Co.,  138  Fed. 
531,  aff'g  129  Fed.  491. 

88  In  Smith  v.  Durbridge,  26  La. 
Ann.  531,  the  court  said  that  the  fact 
that  a  corporation  cannot  be  sued  in 
a   certain    court   on    original   process 


does  not  prevent  its  being  brought 
into  that  court  on  a  writ  of  garnish- 
ment. 

90  Toledo,  W.  &  W.  B.  Co.  v.  Bey- 
nolds,  72  111.  487. 

•1  Alamo  Fire  Ins.  Co.  v.  Hethering- 
ton  (Tex.  Civ.  App.),  39  S.  W.  958. 

MSelma,  B.  &  D.  B.  Co.  v.  Tyson, 
48  Ga.  351. 

88  Michigan  Dairy  Co.  v.  Bunnels, 
96  Mich.  109,  55  N.  W.  617. 
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issue  attachments  or  garnishment  process  in  suits  brought  in 

er  jurisdiction  under  the  general  law.     And  so,  the  right 

on  a  bank,  of  suing  out  an  attachment  in  the  county  of  its 

,  is  a  privilege  conferred  on  it,  and  does  not  abridge  the  power 

ously  possessed  of  suing  out  attachments  in  the  county  of  the 

<ie  of  the  def endant.** 


§ 


a 


to  ^ 

the 


actio 


7.  Ghrounds    of    attachment— In  general     There    must,    of 

exist  the  statutory  ground  upon  which  an  attachment  against 

may  be  issued.    The  one  most  generally  invoked  is  that 

^ves  the  right  to  attach  the  property  within  the  state  belonging 

nresident  defendant,  and,  as  applied  to  corporations,  this  gives 

hty  in  an  action  against  a  foreign  corporation,  to  attach  the 

of  such  corporation  found  within  the  state.    And  so,  in  an 

against  a  foreign  corporation  for  the  conversion  of  its  own 

«n  attachment  will  lie.^    This  general  ground  of  attachment  is. 


But. 

in 
ne 


Arson    V.   Gayle,   11    Ala.   278. 
Lewis    V.    Denney,    4    Cush. 
^  ^  688,  it  waj9  held  that  trustee 
against  a  bank  must,  under 
^tute,  be  brought  in  the  county 
^3h  it  has  its  usual  place  of  busi- 


9& 


6vx 


ichigan   Dairy   Co.  v.  Bunnels, 
th.  109,  55  N.  V^.  617;  Condourifl 
erial  Turkish  Tobacco  &  Ciga- 
CJo.,  3  N.  y.  Misc.  66,  22  N.  Y. 
•      695. 
ere  a  corporation  was  organized 
the  laws  of  a  foreign  state,  it 
be   regarded  as   a   nonresident 
In  the  meaning  of  the  attachment 
^      Title  Insurance  &  Truest  Co.  v. 
bmia  Development  Co.,  171  Cal. 
>  152  Pac.  542. 
^^be  classification  of  a  corporation 
foreign  or  domestic  depends  upon 
question  of  the  state   under  the 
V7B  of  which  it  was  organized,  and 
•^^  statement  irf  a  writ  of  attachment 
^^ainst  a  corporation  that  the  defend- 
^>it  hajs  its  principal  office  in  a  named 
^ity    in    a   designated    foreign    state 
Prima  facie  establishes  its  status  as 
t)iat  of  a  foreign  and  nonresident  cor- 
poration.   Kittredge  v.  Fairbanks  Co., 
--  Vt.  — ,  99  Atl.  1016. 


For  purposes  of  attachment,  it  has 
been  held,  under  subdivision  18  of 
section  3343  of  the  New  York  Code  of 
Civil  Procedure,  providing  that  **a 
'domestic  corporation'  is  a  corpora- 
tion *  *  *  located  in  the  state, 
and  created  by  or  under  the  laws  of 
the  United  States.  •  *  ♦  Every 
other  corporation  is  a  'foreign  corpo- 
ration'," in  regard  to  a  railroad  cor- 
poration, organized  under  the  laws  of 
the  United  States,/  chartered  or  li- 
censed to  do  business  under  the  laws 
of  different  foreign  states,  and  oper- 
ating a  line  of  road  from  a  point  in 
Texas  to  a  point  in  California,  the 
federal  charter  of  which  corporation 
"makes  no  provision  for  the  location 
of  its  main  office:  (1)  That  its  main 
office  is  located  at  the  seat  of  the  cor- 
poration's  government,  i.  e.,  at  the 
regular  meeting  place  of  the  board  of 
directors;  (2)  that  a  corporation  is  lo- 
cated in  the  state  of  New  York  if  its 
principal  office  or  main  office  is  there 
located ;  (3)  that,  irrespective  of  what 
constitutes  the  main  office,  a  corpora- 
tion which  holds  its  stockholders' 
and  directors '  meetings,  maintains  its 
executive  offices,  and  keeps  its  slock 
certificate   books   and   corporate   rec- 
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of  course,  discussed  more  or  less  throughout  this  article,  but  especially 
in  the  division  on  foreign  corporations.®* 

§  3188.  —  Transfer  of  property  in  ftaud  of  creditors.  A  general 
ground  of  attachment  prescribed  hy  statute,  and  which  may  be  ap- 
plied to  a  corporation  is  that  it  has  assigned  its  property  in  fraud  of 
creditors.'*'  An  attachment  on  this  ground  will  lie  where  an  insolvent 
corporation  has  made  a  secret  bill  of  sale,  delivered  in  escrow,  and  a 
secret  mortgage  to  be  recorded  under  certain  conditions,**  or  when, 
while  holding  out  deceptive  assurances  to  a  creditor,  it  is  distributing 
its  net  assets  among  its  stockholders.** 

Where  a  corporation  cannot  make  a  valid  assignment  of  all  its  assets 
for  the  purpose  of  securing  equitable  division  of  assets  among  its 
creditors,  or  to  prevent  one  creditor  by  diligence  gaining  an  advantage 
over  another,  an  attempt  by  a  corporation  to  make  such  a  transfer  is 
proof  of  an  intent  to  deprive  its  creditors  of  the  fruits  of  their  dili- 
gence, and  is  such  an  intent  to  defraud  the  creditors  as  to  authorize 
the  issue  of  an  attachment.^  But  when  there  is  no  law  prohibiting 
preferences,  and  under  the  rule  that  to  warrant  the  issue  of  an  attach- 
ment on  this  ground  there  must  be  actual  or  intended  fraud,  instruc- 
tions to  an  attorney  to  settle  first  the  debts  of  the  corporation,  for 
which  the  directors  were  personally  liable,  were  held  not  to  be  suffi- 
cient on  which  to  base  an  attachment  in  the  absence  of  actual  fraud.* 

The  threat  of  a  corporation  to  give  a  preference  to  certain  creditors 
does  not  indicate  such  a  fraudulent  purpose  as  will  sustain  a  warrant 
of  attachment,*  nor  does  the  fact  that  a  corporation,  being  insolvent, 
is  trying  to  have  a  receiver  appointed,  and  that  a  suit  is  pending  for 
that  purpose,  sustain  an  allegation  of  an  intent  to  defraud  creditors.^ 
And  the  fact  that  a  person  took  charge  of  the  company  as  manager  of 
the  business  for  some  time,  does  not  show  him  to  have  been  an  officer 


ords  all  in  the  state  of  New  York,  U 
located  in  the  state  within  the  mean- 
ing of  subdivision  18  of  section  3343 
of  the  Code  of  Civil  Procedure." 
Gould  V.  Texas  &  P.  B.  Co.,  176  N. 
Y.  App.  Div.  818,  163  N.  Y.  Supp.  479. 

96  See  I  3129,  supra. 

97  Louisville  Banking  Co.  v.  £the- 
ridge  Mfg.  Co.  (Ky.),  43  S.  W.  169. 

W  McNeil  &  Higgins  Co.  v.  Plows 
ft  Co.,  83  111.  App.  186. 

99  Wyeth  v.  Bentz-Bowles  Co.  (Ky.), 
66  8.  W.  825.  * 


XBicknell  v.  Speir,  45  N.  Y.  St. 
Bep.  651,  18  N.  Y.  Supp.  590. 

SWallabout  Bank  v.  Military  Club, 
36  N.  Y.  App.  Div.  156,  55  N.  Y.  Supp. 
422. 

SMcLoughlin  v.  Consumers'  Brew- 
ing Co.,  20  N.  Y.  Misc.  144,  45  N.  Y. 
Supp.  716. 

4Shuler  v.  Birdsall,  Waite  &  Perry 
Mfg.  Co.,  17  N.  Y;  App.  Div.  288,  45 
N.  Y.  Supp.  725;  J.  Walter  Thompson 
Co.  V.  Queen  City  Cycle  Co.,  16  N.  Y. 
App.  Div.  522,  44  N.  Y.  Supp.  1049. 
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of  the  company,  under  a  statute  prohibiting  an  officer  from  obtaining 
by  attachment  a  preferential  lien  on  the  corporate  assets.*^ 

Under  the  rule  tiiat  the  intent  to  defraud  must  exist  as  a  fact,  and 
will  not  be  sustained  by  the  evidence  of  a  constructive  fraud,  or  a 
fraud  in  law,  the  fact  that  a  corporation  has  mortgaged  substantially 
all  its  property  to  its  president,  though  the  mortgage  is  ineffectual  and 
may  be  set  aside,  will  not  support  an  attachment  on  the  ground  that 
the  corporation  has  disposed  of  its  property  with  intent  to  defraud 
its  creditors,  the  evidence  of  the  corporation  that  it  was  executed  in 
good  faith,  and  for  money  advanced,  not  being  overcome.* 

And  the  fact  that  a  corporation,  tliough  insolvent,  has  made  a  trans-  ' 
fer  of  its  property  to  its  officers,  who  are  bona  fide  creditors,  which 
mortgage  is  contrary  to  the  provisions  of  a  statute  and  therefore  void, 
does  not  show  an  intent  to  defraud  its  creditors  so  as  to  authorize  the 
issue  of  an  attachment^ . 

Though  on  the  other  hand,  on  the  principle  that  directors  of  an 
insolvent  corporation  are  trustees  of  its  funds  for  the  benefit  of 
creditors,  it  has  been  held  that  a  sale  of  personal  property  by  an 
insolvent  corporation  to  creditors,  one  of  whom  is  a  director,  in  satis- 
faction of  an  antecedent  debt,  is  invalid  as  a  breach  of  trust,  where 
all  the  vendees  have  knowledge  of  the  facts,  and  may  be  set  aside  at 
the  instance  of  attaching  creditors.*  And  so,  where  a  corporation,  as  a 
going  concern,  sold  some  of  its  property  in  an  attempt  to  tide  over  a 
temporary  embarrassment  and  without  interfering  with  the  operations 
of  the  plant,  this  cannot  be  considered  as  conferring  an  unfair  prefer- 
ence or  as  a  fraudulent  transaction,  so  as  to  authorize  an  attachment.* 
And  if  a  corporation,  as  distinguished  from  its  property,  is  not  re- 
moving from  the  state,  and  is  solvent,  there  is  no  indication  of  an 
intention  to  hinder,  delay,  and  defraud  its  creditors  in  the  fact  that 
it  changed  the  location  of  its  factory.^* 

Where  a  corporation  transferred  its  property  to  a  newly-formed 
corporation  for  the  purpose  of  hindering,  delaying  and  defeating  the 
creditors  of  the  former  company,  this  forms  a  sufficient  ground  of 

5  Bicknell  v.  Speir,  45  N.  Y,  St,  Eep.  785,   11  L.   R.  A.    (N.  S.)    1007,  122 

651,  18  N.  Y.  Supp.  590.  Am.  St.  Bep.  417,  67  Atl.  77. 

6Trebilcoek    v.   Big  Missouri  Min.  9Poiteveiit  &  Favre  Lumber  Co.  v. 

Co.,  9  8.  D.  206,  68  N.  W.  330.  Standard   Planing  Mills   &  Manuf  ac- 

7  Lexow  V.  St.  Lawrence  Marble  Co.,  turing  Co.,  49  La.  Ann.  72,  21  So.  194. 

16  N.  Y.  Misc.  133,  38  N.  Y.  Supp.  lODavi3  v.  Beflex   Camera  Co.,  97 

831,  aff'd  5  N.  Y.  App.  Div.  624,  3&  N.  Y.  App.  Div.  73,  89  N.  Y.  Supp. 

N.  Y.  Supp.  412.  587. 

•  Schmidt  v.  Perkins,  74  N.  J.   L. 
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attachment  by  such  creditors  of  the  property  transferred,  as  assets  to 
pay  the  debts  of  the  former  company.^* 

An  attachment  cannot  be  sustained  on  an  affidavit  charing  an 
officer  of  the  corporation  with  fraud  in  disposing  of  his  individual 
property.**  And  the  fraud,  to  authorize  an  attachment,  must  be  an 
act  of  fraud  on  the  part  of  the  corporation,  and  not  an  act  in  fraud 
of  the  corporation,  therefore  the  fact  that  an  officer  of  the  corporation 
drew  out  large  sums  of  money  for  his  own  use,  does  not  make  the 
corporation  chargeable  with  fraui*' 

§  3189.  Affidavits — ^Attaduneot  by  corporation*-Wli0  may  make. 

As  an  affidavit  cannot  be  mad-e  by  a  corporation,  the  facts  and 
conditions  upon  which  an  attachment  is  sought  to  be  obtained  by 
the  corporate  plaintiff  may  be  shown  on  the  oath  of  an  officer  or 
agent  of  the  plaintiff,**  and  such  an  affidavit  may  be  made  by  an 
attorney  for  the  plaintiff,  when  he  acts  under  the  authority  of  the 
corporation,  and  has  the  requisite  information."  And  in  an  action 
by  the  receiver  of  a  corporation,  an  affidavit  for  an  attachment  may 
properly  be  made  by  an  officer  of  the  corporation,  who  has  knowledge 


llBuckwalter  v.  Whipple,  115  Ga. 
484,  41  S.  E.  1010. 

W  Central  Nat.  Bank  of  Troy  v. 
Pt.  Ann  Woolen  Co.,  24  N.  Y.  Supp. 
640,  affM  76  Hun  (N.  Y.)  610,  27  N. 
Y.  Supp.  1114,  143  N.  Y.  624,  37  N.  E. 
827. 

13  Shuler  v.  Birdsall,  Waite  &  Perry 
Mfg.  Co.,  17  N.  Y.  App.  Div.  228,  45 
N.  Y.  Supp.  725.  But  in  Senour  Mfg. 
Co.  V.  Clarke,  96  Wis.  469,  71  N.  W. 
883,  it  was  held  that  a  fraudulent  in- 
tent was  shown  when  it  appeared  that 
the  president  owned  most  of  the  stock 
and  managed  the  affairs  of  the  cor- 
poration; kept  no  books  of  account; 
did  not  know  its  financial  condition; 
ran  his  private  and  corporate  bu3ineBS 
together  and  confused  its  assets;  ap- 
plied corporate  funds  to  his  private 
use  while  he  knew  or  ought  to  have 
known  that  the  corporation  was  in- 
solvent, and  incurred  corporate  in- 
debtedness and  used  its  assets  re- 
gardless of  the  rights  of  the  corporate 
creditors. 

H  Central  Nat,  Bank  of  Troy  v.  Pt. 


Ann  Woolen  Co.,  24  N.  Y.  Supp.  640, 
aff'd  76  Hun  (N.  Y.)  610,  27  N.  Y. 
Supp.  1114,  143  N.  Y.  624,  37  N.  E. 
827;  Blyth  &  Fargo  Co.  v.  Swensen, 
7  Wyo.  303,  51  Pac.  873. 

The  provision  of  a  statute  that  a 
state  bank  and  its  branches  are 
fieveraUy  authorized  to  take  out  at- 
tachments on  the  application  of  any 
indorser  or  surety  to  a  bill,  note  or  de- 
mand, and  on  satisfactory  showing  of 
such  indorser  or  surety,  on  oath  or 
otherwi3e,  that  either  of  the  grounds 
specified  in.  the  act  exists,  does  not 
require  an  officer  of  the  bank  to  re- 
affirm or  verify  again  the  ground 
stated  by  the  indorser  or  surety;  but 
if  the  showing  is  satisfactory  to  the 
bank,  and  the  oath  or  affirmation  is 
sufficient  in  point  of  form,  and  made 
before  a  proper  officer,  the  bank  may 
take  out  an  attachment  thereon,  as 
provided  by  the  first  section.  Faver 
y.  Bank  of  State,  10  Ala.  616. 

15  Trenton  Banking  Co.  v.  Haver- 
stick,  11  N.  J.  L.  171. 
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of  the 

temis 


16 


his 
of 

the  AS'e 

An 
trtxe. 


ple&d: 


tile 
time 


As,  however,  an  oath  is  personal,  the  affidavit  must  in 

that  of  the  officer  or  agent  making  it.^^ 

a  statute  requiring  an  affidavit  to  be  made  by  the  plaintiff, 

or  attorney,  and  where  another  statute  prescribes  the  duties 

js^Ksretary  of  a  corporation  which  do  not  include  the  making  of 

affidavit,  an  attachment  cannot  be  issued  on  an  affidavit 

a  secretary,  as  such  an  officer  is  not,  by  virtue  of  his  office, 

"t  of  the  plaintiff  for  the  purpose  of  making  such  an  affidavit.^^ 

£Lfi6davit  made  by  an  officer  that  all  the  material  allegations  are 

his  personal  knowledge,  is  sufficient  though  it  does  not  in 

-fc-fite  that  he  was  an  officer  of  the  corporation  at  the  time  the 

sued  on  was  made,^^  and  under  a  statute  providing  that  a 

by  a  c^n>oration  must  be  verified  by  the  chief  officer  or 

affidavit  by  a  vice  president  has  been  deemed  sufficient,  in 

of  an  averment  by  the  defendant  that  he  was  not  at  the 

chief  officer  in  the  coimty.*^ 


§ 

cause 
dtdy  a 

signed 

sostaixi. 
It  i 


simply 
from 

infoma 

positi 

over 


—  Suffioiencj.    An  affidavit  must  show  the  legal  capac- 
't^Ii.e  plaintiff  to  sue,^^  and  an  affidavit  by  the  assignee  of  the 
&ction,  from  a  foreign  corporation,  that  the  corporation  was 
'f^h.orized  to  transact  business  within  the  state,  and  duly  as- 
claim  to  the  plaintiff,  is  sufficient  without  alleging  facts  to 
€  averment.** 

enouifh  for  the  officer  or  agent  to  make  the  statement 

on  information  and  belief,  without  showing  whence  and 

m  his  information  was  derived,  and  why  the  affidavits  of 

were  not  produced,**  but  an  affidavit  by  an  officer  stating 

that  the  plaintiff  is  entitled  to  recover  the*  sum  mentioned, 

Jtbove  all  counterclaims  known  to  the  plaintiff,  is  sufficient.*^ 


Bn  Ga.x^s 
T.)  641, 

sen,  7 
that  aix 
ing  tli 

abovd 

p08M 


«.  LaCompagnie  UniverBeUe 

^nteroceanique,  41  Hun  (N. 

N.  Y.  8t.  Eep.  612. 

lyth  ft  Fargo  Co.  v.  Swen- 

o.  303,  51  Pac.  873,  holding 

davit  for  attachment,  stat- 

'' Plaintiff    in    the    action 

ed»  being  duly  sworn,  de- 

Bays,"    etc.,   and    signed 

ft  Fargo  Co.,  by  Sherman 

^^jiaging  Agent,"  was  insuffi- 

Bueh  a  paper   was   neither 

^Mt  of  the  corporation  nor 


'^^'^^^  Penn  Iron   Co.  v.  Boyce, 


71  N.  J.  L.  434,  58  AtL  1094. 

WE.  ft  H.  T.  Anthony  ft  Co.  v.  Fox, 
53  N.  T.  App.  Div.  200,  65  N.  Y.  Supp. 
806,  rev'g  64  N.  Y.'  Supp.  273. 

50  Kentucky  Jean^  Clothing  Co.  v. 
Bohn,  104  Ky.  387,  47  S.  W.  250. 

51  Citizens'  Bank  v.  Corkings,  9  S. 
D.  614,  62  Am.  St.  Bep.  891,  70  N.  W. 
1059. 

SSLumley  v.  Anatron  Chemical  Co., 
56  N.  Y.  App.  Div.  174,  67  N.  Y.  Supp. 
663. 

SS  Marine  Nat.  Bank  v.  Ward,  35 
Hun  (N.  Y.)  395. 

M  National    Park    Bank    v.    Whlt- 
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And  an  affidavit,  aa  to  the  cause  of  action,  is  sufficient  when,  as  an 
officer  of  the  corporation,  the  affiant  states  that  his  knowledge  is  based 
on  the  books  and  papers  of  the  corporation,  and  on  information 
acquired  by  him  as  such  officer  from  such  sources  and  from  conversa- 
tions with  employees.** 

§3191.  — Attadiment  againrt  oorporati(m--In  genoraL  Generally, 
the  fact  that  the  defendant  is  a  corporation  should  be  alleged  in  an 
affidavit,  unless  under  the  method  of  pleading  followed  in  the  par- 
ticular jurisdiction  it  is  considered  unnecessary  to  allege  that  a  plain- 
tiff or  defendant  is  a  corporation.** 

When  a  ground  of  attachment  is  set  out  which  would  authorize  the 
issue  of  a  writ  against  a  domestic  corporation,  th^  affidavit  need  not 
state  that  the  corporation  is  a  domestic  one.*^ 

And  with  respect  to  the  ground  of  the  application  for  an  attach- 
ment, it  must  clearly  appear  from  the  affidavit  to  be  based  upon  a 
corporate  act  or  conduct,  and  consequently  the  issue  of  an  attach- 
ment against  a  corporation  has  been  refused  on  an  affidavit  which 
nowhere  charged  any  fraudulent  act  of  the  company,  but  charged  the 
president  and  largest  stockholder  with  making  a  fraudulent  disposi- 
tion of  his  individual  property.** 

§3192. Foreign  corporation.     The  statutes  providing  for 

attachment  of  the  property  of  a  foreign  corporation  usually  require 
that  the  facts  conferring  jurisdiction  of  the  proceedings  by  attach- 
ment shall  be  set  forth  in  an  affidavit.  Unless  such  facts  sufficiently 
appear,  the  court  obtains  no  jurisdiction,  and  the  proceeding  is  in- 
valid.**  In  order  to  obtain  a  warrant  of  attachment  against  a  foreign 

more,  40  Hun  (N.  Y.)  499,  afl'd  104      agauist  a  foreign  corporation  that  it 


N.  Y.  297,  10  N.  E.  624;  Central  Nat. 
Bank  of  Troy  v.  Ft.  Ann  Woolen  Co., 
24  N.  Y.  Supp.  640,  aff'd  76  Hun  (N. 
Y.)  610,  27  N.  Y.  Supp.  1114, 143  N.  Y. 
624,  37  N.  B.  827. 

86  Lee  V.  LaCompagnie  Universelle 
Du  Canal  Interoceanique,  41  Hun  (N. 
Y.)  641,  2  N.  Y.  St.  Rep.  612 ;  Yellow 
Pine  Co.  v.  Atlantic  Lumber  Co.,  21 
N.  Y.  Misc.  164,  47  N.  Y.  Supp.  79. 

86  Mississippi  Cent.  B.  Co.  v.  Plant, 
58  Ga.  167. 

87  Central  Min.  &  Mfg.  Co.  ▼.  Ste- 
ven, 45  Ala.  594,  in  which  case  the 
court  said  that  it  is  only  when  is3ued 


is  necessary  to  allege  when  the  cor- 
porate capacity  was  derived,  in  order 
that  due  publication  may  be  made. 

88  Central  Nat.  Bank  of  Troy  v.  Ft. 
Ann  Woolen  Co.,  24  N.  Y.  Snpp.  640, 
aff'd  76  Hun  (N.  Y.)  610,  27  N.  Y. 
Supp.  1114,  143  N.  Y.  624,  37  N.  E. 
827. 

89  Crane  v.  Hibbard,  66  Ark.  282, 
50  S.  W.  503;  Coolidge  v.  American 
Realty  Co.,  91  N.  Y.  App.  Div.  14,  86 
N.  Y.  Supp.  318;  People  v.  St.  Nich- 
olas Bank,  44  N.  Y.  App.  Div.  318, 
60  N.  Y.  Supp.  719;  Ladenburg  v. 
Commercial   Bank,   87   Hun    (N.  Y.) 
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corporation,  it  is  necessary  for  plaintiff  to  show,  not  merely  allege, 
that  the  defendant  is  a  foreign  corporation.  Such  fact  may  be  said 
to  be  shown  if  it  is  positively  alleged  by  some  person  who  may  be 
deemed  to  have  personal  knowledge  upon  the  subject,  so  that  his 
statement  can  be  accepted  as  evidence  of  the  fact.^  An  affidavit 
against  a  certain  corporation,  statiiig  that  it  is  an  incorporation  not 
incorporated  by  the  laws  of  the  state,  but  is  transacting  business 
within  the  state,  sufficiently  states  a  ground  for  attachment  against 
it  as  a  nonresident,  without  stating  that  such  corporation  is  a  non- 
resident of  the  state,^*  though,  on  the  other  hand,  it  is  not  necessary 


269,  33   N.   Y.   Supp.   821;   Oliver   v. 

Walker  Heywood  Chair  Mfg.  Co.,  57 

Hun  (N.  Y.)  588,  10  N.  Y.  Supp.  771 ; 

American    Trading    Co.    v.    Bedouin 

Steam  Nav.  Co.,  48  N.  Y.  Miso.  624, 

96  N.  Y.  Supp.  271;  Cremin«  v.  East 

Lake  Woolen  Co.,  25  N.  Y.  Civ.  Proc. 

365,  41  N.  Y.  Supp.  202;  Sewer  Bros. 

V.  Potter  Produce  Co.,  23  N.  Y.  Civ. 

I*roe.  348,  30  N.  Y.  Supp.  294. 

30  American  Trading  Co.  v.  Bedouin 
Steam  Nav.  Co.,  48  N.  Y.  Misc.  624, 
96  N.  Y.  Supp.  271;  Box  Board  &  Lin- 
ing Co.  V.  Vineennes  Paper  Co.,  45  N. 
^'.  Misc.  1,  90  N.  Y.  Supp.  836. 

An  affidavit  from  which  it  appears 
t;hat  the  defendant  corporation  exists 
In  another  state,  that  the  transaction 
eut   of  which   the  action  arose  took 
place  in  that  state,  and  that  a  paper 
purporting   to   have   been  signed   by 
the  defendant  is  signed  by  it  as  a 
corporation  of  that  state,  is  sufficient 
to  raise  a  presumption  that  the  de- 
fendant is  a  foreign  corporation.  Ran- 
dolph   V.    Susquehanna    Water-Power 
&  Paper  Co.,  12  N.  Y.  A^).  Div.  479, 
42  N.  Y.  Supp.  411.     And  so  in  an 
affidavit  averring  in  ternvs  that   the 
defendant   is    a   foreign    corporation, 
that   it   was    organized    and    existed 
under  the  laws  of  another  state,  and 
that   deponent    obtained   information 
from  corporation  directories  and  from 
the  secfjetary  of  state.     Steele  v.  B. 
M.  Gihnour  Mfg.  Co.,  77  N.  Y.  App. 
Div.  199,  78  N.  Y.  Supp.  1078.     See 


also  Stiner  v.  Tennessee  Copper  Co., 
176  N.  Y.  App.  Div.  ^09,  161  N.  Y. 
Supp.  986. 

To  the  contrary  is  the  case  of 
George  Norris  Co.  v.  S.  H.  Levin's 
Sons,  81  S.  C.  36,  61  S.  £.  1103,  hold- 
ing that  an  affiant  need  not  state  the 
source  of  his  information  that  "de- 
fendant is  a  foreign  corporation, ' '  and 
that  such  an  affidavit  is  not  contro- 
verted by  a  denial  on  information 
and  belief. 

In  American  Trading  Co.  v.  Bedouin 
Steam  Nav.  Co.,  48  N.  Y.  Mi^c.  624, 
96  N.  Y.  Supp.  271,  it  was  said  that 
an  averment  by  the  affiant  that  he 
was  in  the  employ  of  the  plaintiff 
and  was  manager  of  its  hemp  depart- 
ment, and  that  he  had  personal  knowl- 
edge of  the  purchase  of  hemp  and  its 
shipment  from  Manila,  lent  no  color 
to  hitf  statement  that  he  had  personal 
knowledge  of  the  fact  and  place  of 
incorporation  of  the  owner  of  the 
steamship,  and  that  such  a  mere  state- 
ment was  improbable. 

3iParramore  v.  Alexander,  132  Ga. 
642,  131  Am.  St.  Bep.  207,  64  S.  £. 
660;  Turner's  Chapel  African  M.  £. 
Church  V.  Lord  Lumber  Co.,  121  Ga. 
376,  49  S.  E.  272;  Mississippi  Cent. 
B.  Co.  V.  Plant,  58  Ga.  167. 

On  a  statutory  ground  for  an  at- 
tachment that  it  is  not  a  corporation 
created  or  recognized  as  a  corpora- 
tion of  the  state,  an  affidavit  stating 
that  tho  defendant  is  nonresident  is 
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to  aver  that  the  defendant  was  chartered  in  the  state  of  its  alleged 
residence  when  it  is  alleged,  in  conformity  to  statute,  that  the  defend- 
ant is  not  a  resident  of  the  state,  and  it  is  further  shown  that  its 
residence  is  that  of  a  designated  state.'*  Ordinarily,  an  affidavit  is 
not  sufficient  which  alleges  merely  that  the  defendant  is  a  foreign 
corporation,  without  stating  that  the 'defendant  has  no  agent  in  the 
state  upon  whom  service  of  summons  can  be  had,'*  though  when  a 
statute  prescribes  the  form  of  an  affidavit  it  has  been  held  that  it  is  ' 
not  necessary  that  it  should  aver  that  an  agent  has  not  been  appointed, 
but  the  burden  is  upon  the  corporation  to  show  that  it  had  complied 
with  the  statute  relative  to  the  appointment  of  agents  upon  whom 
service  of  process  may  be  made,**  The  affidavit  in  such  a  case  must 
allege  that  the  plaintiff  is  a  resident  of  the  state,  or,  if  the  plaintiff 
is  a  nonresident  or  foreign  corporation,  that  the  cause  of  action 
accrued  within  the  state  or  relates  to  property  situated  therein.** 

§3193.  — Oamishment.  Usually,  the  fact  that  a  garnishee  is  a 
corporation  should  be  stated  in  the  affidavit,**  and  an  affidavit  for  a 
writ  of  garnishment  against  two  companies,  which  does  not  state 
whether  either  company  is  a  corporation,  joint  stock  association,  or 
corporation,  is  not  sufficient,*''  though,  if  in  this  respect  conformity 
to  statutory  requirements  generally  is  shown,  it  is  not  objectionable 
that  the  affidavit  does  not  allege  that  the  garnishee  was  ''duly"  in- 
corporated.** And  if  an  affidavit  for  garnishment  process  is  in  the 
usual  form  prescribed  by  statute  and  is  against  a  certain  named  com- 
pany, it  has  been  held  prima  facie  sufficient  to  show  that  the  party 
garnished  is  a  corporation,  that  fact  being  implied  in  the  name.** 

An  affidavit  which  describes  the  garnishee  as  a  corporation,  without 
stating  that  it  is  a  foreign  corporation,  has  been  held  not  to  be  fatally 
defective,**  and  it  is  not  necessary,  in  an  affidavit  to  subject  a  foreign 


insufficient.  Brand  v.  Auto  Service 
Co.,  75  N.  J.  L.  230.  67  Atl.  19. 

88  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582,  54  N.  B.  987, 
rev'g  77  111.  App.  59. 

38  Crane  v.  Hibbard,  66  Ark.  282,  50 
8.  W.  503. 

34  Bradley  v.  Interstate  Land  &  Ca- 
nal Co.,  12  S.  D.  28,  80  N.  W.  141. 

85  People  y.  St.  Nicholas  Bank,  44 
N.  Y.  App.  Div.  313,  60  N.  Y.  Supp. 
719;  Maury  y.  American  Motor  Co., 
25  N.  Y.  Mi3C.  657,  56  N.  Y.  Supp. 
316,  aff'd  38  N.  Y.  App.  Diy.  623,  57 


N.   Y.   Supp.   1142;    Cremins   y.   East 
Lake  Woolen  Co.,  41  N.  Y.  Supp.  202. 

86  Underwood  y.  First  Nat.  Bank 
of  Honey  Groye  (Tex.  Civ.  App.),  62 
S.  W.  943. 

87  Insurance  Co.  of  North  America 
V.  Friedman  Bros.,  74  Tex.  56,  11  S. 
W.   1046. 

88  First  Nat.  Bank  of  Morgan  v. 
Brown,  42  Tex.  Civ.  App.  584,  92  8, 
W.  1052. 

89Brau3er    v.    New    England    Fife 
Ins.  Co.,  21  Wis.  506. 
40  Grinnell  v.  Niagara  Fire  Ins.  Co., 
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corporation  to  gamiabmenty  to  state  that  it  owns  property  in  the  state, 
nor  that  the  canse  of  action,  in  respect  to  it,  arose  therein,  it  being 
sufScient  if  it  is  i|i  the  usual  form  prescribed  by  statute.*^  To  allege 
in  an  application  for  garnishment  that  the  gamisheed  corporation  has 
a  local  agent  at  a  certain  place  is  sufficient  compliance  with  a  statute 
requiring  such  an  application  to  state  the  residence  of  the  garnishee, 
a  local  agent  being  deemed  to  reside  in  the  territory  over  which  his 
agency  extends  and  the  residence  of  such  an  agent  being  the  residence 
of  the  corporation  for  purposes  of  venue  and  service  of  writs  under 
the  statute.** 

In  a  garnishment  proceeding  against  a  stockholder  in  a  suit  against 
the  corporation,  under  a  statute  making  each  stockholder  liable  for 
the  debts  to  the  amount  unpaid  upon  his  stock,  some  statutes  make  a 
difference  between  such  a  garnishment  sought  at  the  time  of  com- 
xnencing  the  suit  against  the  corporation,  and  one  applied  for  after 
Judgment  and  execution,  an  affidavit  not  being  required  in  the  former 
oase.** 

An  allegation  that  an  officer  or  agent  of  the  company  is  indebted 
'to  the  defendant  is  not  sufficient  to  hold  the  company  as  a  garnishee.** 


\ 


§3194.  Service  or  levy— In  gemeral.  The  service  of  process  on 
^Lttachment  or  garnishment  must  be  made  in  accordance  with  the  direc- 
t:ion  of  the  statutes.**  When  there  is  a  statute  designating  the  par- 
t;icular  officers  of  a  corporation  upon  whom  such  process  may  be 
served,  there  must  be  service  according  to  the  direction  of  the  statute, 

the  method  provided  f 6r  the  general  service  of  ordinary  legal  process 


a  27  Mich.  19,  86  N.  W.  435,  in  which 
oase  the  writ  was  served  on  an  agent 
of  the  company,  an  agent  appeared  in 
Answer  to  the  summons  of  garnish- 
xnent  and  made  disclosure,  and  on  a 
later  day  the  defendant  was  repre- 
sented by  counsel. 

41Brauser    v.    New    England    Fire 
Xns,  Co.,  21  Wis.  506. 

4«C.  E.  Harris  &  Co.  v.  C.  B.  Co- 

zart  Grain  Co.,  —  Tex.  Civ.  App.  — » 

178  S.  W.  733.    See  also  Dickerson  v. 

Central  Texas   Grocery   Co.,  —  Tex. 

Civ.  App.  — ,  147  S.  W.  6^;  Lash  v. 

Morris  County  Bank,  — Tex,  Civ.  App. 

— ,  54  S.  W.  806. 

4a World's  Fair  Excur^sion  &  Trans- 


portation Boat  Co.  y.  Gasch,  162  111. 
402,  44  N.  E.  724,  rev'g  59  HI.  App. 
391. 

44  Bowers  v.  Continental  Ins.  Co., 
65  Tex.  51,  holding  further  that  an 
appearance  by  the  company  and  fil- 
ing answer  might  waive  an  imperfect 
writ,  but  it  would  not  cure  a  vital 
defect  in  the  affidavit. 

46  Service  of  the  writ  of  attachment 
on  a  corporation  sought  to  be  gar- 
nisheed  cannot  be  predicated  on  the 
reading  of  the  writ  to  an  officer  of 
the  corporation  over  the  telephone. 
Sharpless  Separator  Co.  v.  Brilhart, 
129  Md.  82,  98  AtL  484. 
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&n  corporations  is  not  then  sufficient.^  It  is  not  like  the  service  of 
ordinary  process.*''  *  A  statute  providing  a  mode  of  serving  attach- 
ment process  on  corporations  in  certain  cases  is  to  be  understood,  how- 
ever, as  not  superseding  service  of  such  process  in  the  mode  otherwise 
provided  in  a  general  attachment  statute,  but  as  furnishing  an  addi- 
tional mode  of  service.**  The  fact  that  the  officers  of  a, corporation 
may  have  known  of  the  issuance  of  a  writ  of  gamiidiment  does  not 
dispense  with  the  regular  service  as  provided  by  statute.** 


*•  Fowler  v.  Dickson,  1  Boyce  (Del.) 
113,  74  Atl.  601. 

Under  Georgia  Civil  Code  1910, 
§5270,  providing  that  ''service  of  a 
summon^  of  garnishment  upon  the 
agent  in  charge  of  the  office  or  busi- 
ness of  the  corporation  in  the  county 
or  district  at  the  time  of  service  shall 
be  sufficient,"  personal  service  upon 
the  ticket  agent  of  the  railroad  com- 
pany garnisheed  will  be  sufficient, 
notwithstanding  the  fact  that  such 
ticket  agent  is  also  employed  by  the 
three  other  railroad  companies  using 
the  union  station  in  which  such  agent 
has  his  office,  and  that  the  freight 
which  was  the  subject  of  the  garnish- 
ment was  more  directly  under  the 
charge  of  another  agent  of  the  gar- 
nishee at  another  office  in  the  same 
city.  Seaboard  Air-Line  By.  v.  Brow- 
der,  144  Ga.  322,  87  S.  E.  6. 

47  Clark  V.  Chapman,  45  Ga.  486. 

4S  Gokey  v.  Boston  &  M.  B.  Co.,  130 
Fed.  994.   See  also  §S  3195,  3197,  infra. 

«Harrell  v.  Mexico  Cattle  Co.,  73 
Tex.  612,  11  S.  W.  863. 

"To  acquire  jurisdiction,  upon  a 
suggestion,  to  direct  payment  of 
money  or  appropriation  of  the  prop- 
erty in  the  hands  or  under  the  control 
of  one  other  than  the  judgment 
debtor,  in  satisfaction  of  the  lien  of 
an  execution,  the  process  must  be 
served  on  the  person  having  such 
money  or  property  in  his  custody,  or, 
if  it  be  a  foreign  or  nonresident  do- 
mestic corporation,  upon  the  auditor. 
Acceptance  of  service  by  either  will 
not  suffice. ' '    First  Nat.  Bank  of  New 


Cumberland  v.  Smith,  —  W.  Va.  — , 
93  S.  E.  755  (headnote  by  the  court). 
Beference  to  Atkins  v.  Evans,  76  V7. 
Va.  17,  84  S.  E.  901,  which  the  court 
held  to  be  controlling,  clarifies  the 
meaning  not  only  of  the  above  state- 
ment, but.  also  of  the  opinion  in  First 
Nat.  Bank  of  New  Cumberland  v. 
Smith,  supra,  which  is  equally  ob- 
scure. In  Atkins  v.  Evans,  supra,  the 
court  held  that  "though  the  garnishee 
appears,  his  mere  appearance  does  not 
bring  in  the  thing  sought  to  be  affect- 
ed in  his  hands.  It  can  only  be 
brought  under  the  power  of  the  court 
by  being  attached  by  the  law,  just  as 
is  prescribed  in  the  statute.  With  us, 
what  is  it  that  attaches  the  property 
or  debt  in  the  hands  of  the  garnishee 
and  brings  the  same  under  the  power 
of  the  court  f  It  is  the  swearing  out 
of  a  valid  writ  of  attachment,  the  des- 
ignation thereon  of  a  person  as  being 
indebted  to  the  defendant,  or  as  hav- 
ing in  his  hands  effects  of  the  defend- 
ant, and  the  serving  of  the  writ  of 
attachment,  endorsed  with  such  desig- 
nation, on  the  party  so  designated. 
Code  1913,  ch.  106,  see.  5.  Only  in 
this  way  is  the  debt  or  property  in 
the  hand^  of  the  garnishee  reached 
so  that  the  court  may  make  any  or- 
der affecting  it.  Actual  service  of 
such  writ  on  the  garnishee  is  prima- 
rily essential  to  the  court's  jurisdic- 
tion to  act  in  relation  to  the  debt  or 
property  sought  to  be  affected." 

Irregularities  in  the  service  of  the 
writ  of  attachment  on  the  corporation 
sought  to  be  garnisheed  are  not  waived 
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Where  the  law  authorizes  the  service  of  a  gamidee  snmmons  upon 
an  officer  of  a  corporation  who  has  not  in  his  actual  possession  the 
property  or  money  sought  to  be  reached  by  such  process,  but  such  prop- 
erty or  money  with  which  to  pay  the  debt  is  in  the  ^possession  of 
some  other  officer  or  employee  of  the  company,  and  such  other  officer 
or  employee  delivers  such  property  or  money  to  a  person  authorized  to 
receive  the  same,  before  he  can,  with  reasonable  diligence  on  the  part 
of  the  officer  served,  be  notified  to  retain  the  possession  thereof,  such 
service  is  not  sufficient  to  charge  the  corporation  as  garnishee;  the 
officer  served  with  process  is  bound  to  use  reasonable,  but  not  extraor- 
dinary, diligence.*^ 

Service  may  be  made  upon  a  de  facto  officer,  and  this  includes  a  per- 
son who  has  been  illegally  elected  an  officer  of  the  corporation,*^  but 
service  of  a  writ  of  garnishment  upon  one  not  an  officer,  but  who  was 
elected  to  the  office  after  the  service,  is  not  valid  service  upon  the 
corporation.*^  Under  a  statute  requiring  service  to  be  made  on  the 
president,  director,  manager,  pr  other  officer  of  the  corporation,  an 
attorney  of  the  company  is  not  one  of  the  officers  within  the  meaning 
of  the  statute,^  and  an  attorney  appointed  under  a  statute  on  whom 
process  may  be  served  for  the  purpose  of  commencing  actions  upon 
any  liability  or  indebtedness  incurred  or  contracted,  is  not  one  upon 
whom  garnishment  notice  may  be  served,  as  garnishment  process  is 
not  an  action  commenced  upon  any  such  liability  or  indebtedness.^ 


by  the  appearance  of  an  attorney  for 
the  individuals,  connected  with  the 
corporation,  upon  whom  service  was 
claimed  to  have  been  made.  Sharp- 
less  Separator  Co.  v.  Brilhart,  129 
Md.  82,  98  Atl.  484. 

MLyon  v.  Bussell,  72  Me.  519;  Wil- 
liams V.  Eenney,  98  Mass.  142 ;  Spoon- 
er  V.  Bowland,  4  Allen  (Mass.)  485; 
Bates  V.  Chicago,  M.  &  St.  P.  By.  Co., 
60  Wis.  296,  50  Am.  Bep.  369,  19  N. 
W.  72. 

When  a  writ  of  garnishment  has 
been  duly  served  upon  an  agent  of  a 
corporation,  payment  by  the  treasurer 
of  the  garnishee  to  the  defendant  in 
ignorance  of  the  fact  that  the  writ 
has  been  served  upon  an  agent,  does 
not  affect  the  liability  of  the  gar- 
nishee. McFaddin  v.  Texas  &  N.  O. 
B.  Co.  (Tex.  Civ.  App.),  129  S.  W. 
634. 


51  Barthell  v.  Hencke,  99  Wis.  660, 
75  N.  W.  952. 

Service  of  a  summons  of  garnish- 
ment upon  the  chief  clerk  of  the 
agent  of  a  railroad  oompaify  is  good 
service  upon  the  company  under  sec- 
tions 2260  and  5270  of  the  Qeorgia 
Civil  Code  of  1910,  when  at  the  time 
of  the  service  the  agent  is  absent 
from  the  office  and  the  chief  clerk  is 
in  entire  charge  and  control  thereof 
and  of  the  business  of  the  company 
there  transacted.  Central  of  Georgia 
By.  Co.  V.  BUis,  17  Ga.  App.  536,  87 
S.  E.  815. 

MHarrell  v.  Mexico  Cattle  Co.,  78 
Tex.  612,  11  a  W.  863. 

BS  Northern  Cent.  B.  Co,  v.  Bider, 
45  Md.  24. 

M  Moore  v.  Wasme  Circuit  Judge, 
55  Mich.  84,  20  N.  W.  801. 
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A  statute  requiring  an  instrument  for  the  payment  of  money  to  be 
taken  possession  of  by  an  attaching  officer  does  not  apply  to  a  policy 
of  fire  insurance,  and  in  such  a  case  levy  may  be  made  by  serving  a 
copy  of  the  warrant  of  attachment  on  the  proper  officer  of  the 
gamishee.'^'^  A  common  carrier  cannot  surrender  property  to  an 
officer  on  a  telegram  from  another  officer  instructing  him  to  stc^  the 
property  and  stating  that  he  holds  an  attachment ;  and  the  subsequent 
appearance  by  the  second  officer  with  the  attachment  will  not  validate 
the  first  illegal  surrender.^  Negotialble  mortgage  coupon  bonds  cannot 
be  attached  or  garnisheed  by  service  of  process  on  the  issuing  cor- 
poration; title  to  such  bonds  passes  by  delivery  and  they  can  be 
reached  only  by  service  of  the  process  on  the  holder.*'' 

The  levy  of  an  execution  must  follow  the  method  prescribed  by 
statute.**  With  respect  to  executions,  the  property  of  a  corporation 
must  be  sold  under  the  statutory  provisions  applicable  to  corporations, 
if  there  are  such,  and  not  under  the  provisions  of  the  general  law.** 
And  on  a  motion  to  revive  a  judgment  and  for  leave  to  issue  execution 
against  a  corporation,  the  ''personal  service"  required  by  the  statute 
is  in  contradistinction  to  that  given  by  publication,  and  under  the 
statute  with  respect  to  service  of  process  generally  may  be  served 
upon  one  of  certain  designated  officers.*^ 

Acceptance  of  service  must  show  the  qualification  of  the  person  to 
accept,*^  and  admission  of  service  by  an  attorney,  upon  whom  valid 
service  cannot  be  made,  can  have  no  greater  effect  than  actual  service 
upon  him.** 


§3195.  — On  domiestic  corporation.    In  the  case  of  an  attach- 
ment or  garnishment  against  a  domestic  corporation,  the  process  must 


5ft  Trepagnier  &  Bres  v.  Bose,  155  N. 
Y.  637,  49  N.  E.  1105,afP'g  18  N.  Y. 
App.  Div.  393,  46  N.  Y.  Supp.  397. 

66Niekey  v.  St.  Louis,  I.  M.  &  8. 
By.  Co.,  35  Mo.  App.  79. 

S7  Husband  v.  Linehan,  168  Ky.  304, 
Ann.  Cas.  1917  D  954,  181  S.  W.  1089. 

MIron  Oity  Nat.  Bank  of  Pitts- 
burgh y.  Biemens-Anderson  Steel  Co., 
14  Fed.  150;  Fox  v.  Hempfield  B.  Co.» 
2  Abb.  151,  Fed.  Cae.  No.  5,011;  Loring 
V.  Maysville  Creamery  Ass'n,  70  Mo. 
App.  54;  In  re  Bayard,  72  Pa.  St.  453. 

The  proTision  of  the  charter  of  a 
mutual  fire  insurance  company,  that 
no    execution    shall    issue    upon    any 


judgment  against  it  until  three 
months  after  the  rendition  thereof, 
will  be  enforced  by  the  court,  al- 
though the  judgment  be  founded  upon 
a  foreign  judgment  rendered  more 
than  three  months  before.  Judkins  v. 
Union  Mut.  Fire  Ins.  Co.,  39  N.  H. 
172. 

M  Vermeule  v.  York  Water  Co.,  112 
Me.  437,  92  Atl.  513. 

60  Bush  V.  Halcyon  Steamboat  Co.» 
84  N.  C.  702. 

61Hebel  v.  Amazon  Ins.  Co.,  33 
Mich.  400. 

68  Northern  Cent.  B.  Co.  v.  Bider, 
45  Md.  24. 
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nistft. 


ed  upon  an  officer  who  is  designated  for  service  in  the  statute.^ 

there  is  no  special  statute  prescribing  the  mode  of  levying  or 

an  attachment  writ  or  garnishment  summons,  a  general  statute 

g  to  the  service  of  process  may  be  followed,  as  the  term  *'proc- 

y  be  understood  to  include  attachment  and  garnishment.^ 

n  a  general  statute  prescribing  the  mode  of  attaching  on  mesne 

and  selling  on  execution  provides  that  a  sale  made  in  the  man- 

3-escribed  only  shall  be  good,  this  repeals  a  previous  charter 

ion  prescribing  a  different  mode.^ 

term  ''general  or  special  agent,"  in  a  statute  permitting  gar- 

ent  summons  to  be  served  on  ''the  president,  cashier,  secretary, 

,  general  or  special  agent,  superintendent,  or  other  principal 

,"  is  very  indefinite,  but  employed  as  it  is  in  association  with 

terms  designating  the  principal  officers  of  the  corporation,  it 

tly  refers  to  agents  who  either  generally  or  in  respect  to  some 

ular  department  of  the  corporate  business  have  a  controlling 

rity,  general  or  special,  and  does  not  mean  every  man  who  is 

ted  with  a  commission  or  an  employment.^ 

en  a  statute  requires  service  upon  a  "managing  agent,"  in  the 

ce  of  the  president  and  cashier  of  a  bank,  service  may  be  made 

the  bookkeeper  as  the  only  person  in  the  bank  upon  whom 

e  could  be  made.®'' 

der  a  statute  providing  that  service  may  be  made  upon  the 

in  charge  of  the  office  or  business  of  a  corporation,  it  cannot 

lly  be  made  upon  any  other  agent  of  the  company ,••  and  the 

^ent  of  a  bank,  as  its  chief  executive  officer,  in  the  absence  of  a 

to  the  contrary,  will  be  presumed  to  be  the  agent  in  charge 

affairs,  and  service  on  him  is  prima  facie  sufficient.®^    Service 

mmons  of  garnishment  upon  the  agent  of  a  railroad  company, 

•  fiuch  a  statute,  is  sufficient.''* 


ier 


Co-, 


a- 


Qsenbergf    v.    First    Nat.    Bank 
Civ.  App.),  27  S.  W.  897  (cash- 

a  bank), 
oyd  V.  Chesapeake  &  O.  Canal 
7  Md.  195»  79  Am.  Dec.  646. 

o^e  V.  Starkweather,  17  Mass. 

^^ake  Shore  ft  M.  S.  By.  Co.  v. 

^   _  39  Mich.  469. 
^^^rst  Nat.  Bank  of  Blue  HiU  v. 
«r,  30  Neb.  80,  46  N.  W.  290. 
^argis  V.  East  Tennessee,  V.  A 
^^.  Co.,  90  Ga.  42,  15  S.  E.  631. 


88  Third  Nat.  Bank  of  Atlanta  v. 
McCullough,  108  Ga.  249,  33  S.  E.  848. 

70  Central  of  Georgia  B.  Co.  v.  Dick- 
erson,  15  Ga.  App.  293,  82  S.  E.  942. 

Service  of  notice  of  garnishment  on 
a  depot  agent  of  a  railroad  company 
in  a  county  other  than  that  in  which 
the  company  has  i1^  chief  office  for 
business,  is  not  notice  to  the  com- 
pany, it  not  appearing  that  it  grew 
out  of  the  business  of  the  agency, 
and  no  reason  being  assigned  for  fail- 
ing to  serve  it  on  the  president,  sec- 
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Under  a  statute  authorizing  all  suits  against  a  bank  to  be  brought 
against  the  president  thereof,  the  president  is  the  only  proper  person 
to  answer  to  a  process  of  garnishment,''^  and  when  a  statute  requires 
a  garnishment  summons  to  be  served  upon  the  president,  his  tempo- 
rary absence  will  not  warrant  service  upon  a  subordinat^offieer  or 
agent.''* 

Under  a  statute  requiring  service  to  be  made  on  either  the  presi- 
dent, secretary,  treasurer,  or  local  agent  of  a  corporation,  service  on 
the  "manager"  is  not  sufficient.™  ^ 

And  when  service  is  to  be  had  at  the  principal  office  of  the  company, 
a  service  made  at  the  teller's  desk  in  a  bank  is  not  service  on  a  com- 
pany transacting  business  in  an  adjoining  roomJ* 

A  statute  requiring  a. copy  of  the  warrant  and  a  notice  showing  the 
property  attached  to  be  delivered  and  left  with  the  perswi  holding 
property  incapable  of  manual  delivery,  applies  to  a  deposit  in  a 
banf*  And  a  compliance  with  the  statutory  condition  of  leaving  a 
copy  of  the  writ  at  the  place  of  last  and  usual  abode  of  such  designated 
officer,  is  sufficient.''® 

Service  must  be  made  upon  the  individual  as  an  officer  or  agent  of 
the  corporation,  and  a  notice  to  a  person  as  '^ manager,"  without 
specifying  of  what  he  was  manager,  and  served  on  that  person  in- 
dividually, as  shown  by  the  officer's  return,  stating  that  property  in 
his  hands  had  been  attached,  was  not  notice  to  a  company  of  which 
such  person  was  manager.''' 

§3196.  — On  foreign  corporation— In  graeral  Jurisdiction  in 
garnishment  proceedings  is  wholly  statutory,  and  for  every  step 
taken  until  jurisdiction  is  acquired  authority  must  be  found  in  the 
law  providing  for  the  proceeding.'''    And  in  serving  attachment  or 


retary,  treasurer  or  director.  Lam- 
breth  ft  Go.  v.  Clarke  A  Brown,  57 
Tenn.  32. 

71  Bturgis  V.  Rogers,  26  Ind.  1. 

72Brigham  v.  Port  Royal  &  A.  Ry.» 
74  Ga.  365;  Steiner,  Smith  Bros,  ft 
Knecht  v.  Central  R.  R.,  60  Ga.  552; 
Clark  V.  Chapman,  45  Ga.  486. 

78  Tompkins  Machine  ft  Implement 
Co.  V.  Schmidt  (Tex.  App.),  16  S.  W. 
174. 

74Harrell  v.  Mexico  Cattle  Co.,  73 
Tex.  612,  11  S.  W.  863. 

7»  Courtney  v.  Eighth  Ward  Bank, 


154  N.  T.  688,  49  N.  E.  54 ;  People  v. 
St.  Nicholas  Bank,  44  N.  Y.  App.  Div. 
313.  60  N.  Y.  Supp.  719. 

76  Harris  v.  Somerset  ft  K.  B.  Co., 
47  Me.  298. 

77  Cole  V.  Utah  Sugar  Co.,  35  Utah 
148,  99  Pac.  681. 

78  German  American  Ins.  Co.  v. 
Chippewa  Circuit  Judge,  105  Mich. 
566,  63  N.  V7.  531;  Milwaukee  Bridge 
ft  Iron  Works  v.  Wayne  County  Cir- 
cuit Judge,  73  Mich.  155,  41  N.  W. 
215;  Moore  v.  Wayne  Circuit  Judge, 
55  Mich.  84,  20  N.  W.  801;  Iron  Cliffs 
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garnishment  process  upon  fot%ign  corporations^  the  rule  must  be 
particularly  observed,  that  the  method  prescribed  by  statute  must 
be  strictly  foUowedJ* 

Co.  y.  Lahai3,  52  Mich.  394,  18  N.  W.      such  eontrol  the  terms  of  the  statute 
121;  Ford  v.  Detroit  Dry  Dock  Co., 
50  Mich.  358,  15  N.  W.  509;  Hebel  v. 
Amazon  Ins.  Co.,  33  Mich.  400. 

In  National  Bank  v.  Furtick,  2 
Marv.  (Del.)  35,  44  L.  B.  A.  115,  69 
Am.  8t.  Bep.  99,  42  Atl.  479,  the  court 
said:  ''It  is  true  as  contended  by 
the  counsel  for  the  plaintiff,  that  the 
attachment  statute  is  a  remedial  stat- 
ute, and  that,  as  a  general  rule,  when 
the  object  of  a  statute  is  remedial  it 
is  to  be  construed  liberally.  But  it  is 
equally  true  that  when  the  remedy  is 
sought  to  be  obtained  by  summary 
proceeding,  and  under  a  statute  which 
is  in  derogation  of  the  common  law, 
a  statute  is  to  be  strictly  construed, 
and  must  be  exactly  followed  by 
those  who  act  under  or  in  pursuance 
of  it.  'A  proceeding  in  attachment, 
as  authorized  by  the  statutes  of  the 
several  states,  is  always  viewed  as 
a  violent  proceeding,  wherein  the 
plaintiff,  at  the  inception  oi  his  suit, 
seizes  the  property  of  the  defendant 
without  waiting  to  establish  his  claim 
before  the  judicial  tribunals  of  th\9 
land,  and  the  statute  authorizing  it 
has  invariably  received  a  strict  con- 
struction.' Black,  Interp.  Law,  315. 
This  rule  of  construction  has  become 
so  general  in  this  country  that  in  8om« 
of  the  states  statutes  have  been  en- 
acted directing  that  the  attachment 
laws  shall  be  literally  construed.  As 
before  stated,  the  attachment  statutes 
of  this  state  expressly  provide  upon 
whom  service  must  be  made  to  give 
the  court  power  to  appropriate,  to  the 
satisfaction  of  the  plaintiff's  demand, 
the  effects  or  credits  of  the  debtor 
in  the  hands  of  the  garnishee;  for  it 
ib  by  the  service  of  the  writ  that  the 
court  gets  control  of  the  property. 
To    acquire    jurisdiction    and    secure 


must  be  strictly  followed.  The  power 
originates  with  the  statute,  and  exists 
only  to  the  extent  plainly  granted. 
This  has  been  recognized  to  be  the 
law  of  this  state.  In  Pennsylvania 
Steel  Co.  V.  New  Jersey  Southern  B. 
Co.,  4  Houst.  (Del.)  572,  and  ,  in 
Frankel  v.  Satterfield,  9  Houst.  (Del.) 
201,  19  Atl.  898,  the  court  (per 
Grubb,  J.)  said:  'In  this  state 
the  in3titution  of  a  suit  by  foreign 
attachment  process  is  a  statutory  pro- 
ceeding, which  must  be  pursued  con- 
formably with  the  provisions  author- 
izing it.'  We  are  therefore  of  the 
opinion  that  service  of  process  upon 
corporations,  when  such  corporations 
are  to  be  summoned  as  garnish  oes, 
must  be  made  upon  one  of  the  officers 
designated  in  the  statute  relating  to 
attachments.  Ferdinand  L.  Gilpin, 
under  the  facts  of  this  ca^e,  was  not 
such  an  officer,  being  neither  the  pres- 
ident, treasurer,  cashier,  nor  paying 
clerk,  and  the  attempt  to  serve  the 
writ  upon  the  Liverpool  Sd  London  & 
Globe  Insurance  Company  through 
him  was  ineffectual  to  bind  the  cor- 
poration, and  it  should  be  discharged. 
If  the  garnishee  should  be  dis- 
charged, no  other  property  being  at- 
tached, there  was  nothing  to  give  the 
court  jurisdiction,  and  the  attachment 
should  be  vacated.'' 

79Hinman  v.  Andrews  Opera  Co., 
49  HI.  App.  135;  German  Americ^pi 
Ins.  Co.  V.  Chippewa  Circuit  Judge, 
105  Mich.  566,  63  N.  W.  531. 

For  cases  involving  service  of  writ 
of  garnishment,  see  generally  National 
Bank.v.  Furtick,  2  Marv.  (Del.)  35, 
44  L.  B.  A.  115,  69  Am.  St.  Bep.  99, 
42  Atl.  479;  Franklyn  v.  Taylor  Hy- 
draulic Air  Compressing  Co.,  68  N.  J. 
L.  113,  52  Atl.  714;  Elizabeth  Town 
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The  mode  of  service  of  ^amisliment  process  upon  such  corporations 
is  absolutely  within  the  discretion  of  the  legislature,  and  their  right 
to  do  business  may  be  made  dependent  upon  a  compliance  with  a 
statute  which  authorizes  such  service  to  be  made  upon  any  oflScer  or 
agent  of  the  corporation  found  within  the  state,  whether  upon  cor- 
porate business  or  not.*®  And  it  has  been  held  that  when  the  statute 
fails  to  make  provision  for  the  method  of  service  of  a  writ  of  garnish- 
ment upon  foreign  corporations,  such  process  cannot  be  served,  though 
the  statute  in  terms  provides  that  foreign  as  well  as  domestic  corpora- 
tions may  be  garnished.*^ 

In  attachment  or  garnishment  against  foreign  corporations,  as  in 
the  case  of  such  process  against  domestic  corporations,  a  statute  re- 
lating to  service  of  process  in  ordinary  suits  has  no  application,** 
though  a  special  statute  providing  for  service  of  a  writ  of  attachment 
out  of  a  justice's  court  upon  a  foreign  corporation  is  not  exclusive,  but 
sei'vice  may  be  made  under  the  general  attachment  statute.** 

It  has  been  said  that  a  statute  under  which  a  foreign  corporation 
appoints  an  agent  for  the  purpose  of  receiving  service  of  process  on 
it  for  all  causes  of  action  arising  within  the  state,  does  not  contem- 
plate that  an  agent  should  be  appointed  for  service  in  a  garnishment 
proceeding,  as  such  is  an  auxiliary  proceeding  and  service  is  not  for 
a  cause  of  action.**  But  upon  the  idea  that  service  of  such  process 
may  be  made  upon  a  statutory  agent,  it  has  nevertheless  been  held 
that  such  method  of  service  is  not  exclusive,  and  that  service  may  be 
made  upon  an  agent  of  the  foreign  corporation  within  the  state  as  in 


Sav.  Inst.  V.  Gerber,  35  N.  J.  Eq.  153; 
Wright  V.  Douglaas,  7  N.  Y.  564  j 
Wright  V.  Douglaas,  3  Barb.  (N.  Y.) 
554;  Conley  Mfg.  Co.  v.  Mzik,  23  Ohio 
Cir.  Ct.  164;  Holt  v.  Ladd,  71  Vt.  204, 
44  AtL  69;  Tatum  v.  Niagara  Fire  Ins. 
Co.,  43  Wash.  373,  86  Pac.  660. 

80  First  Nat.  Bank  of  Detroit  v. 
Burch,  80  Mich.  242,  45  N.  W.  93. 
^  61  German  American  Ins*  Co.  v. 
Chippewa  Circuit  Judg^,  105  Mich. 
566,  63  N.  W.  531;  Milwaukee  Bridge 
&  Iron  Work3  v.  Wayne  County  Cir- 
cuit Judge,  73  Mich.  155,  41  N.  W. 
215.  See  also  Ettelsohn  v.  Fireman's 
Fund  Ins.  Co.,  64  Mich.  331,  31  N.  W. 
201. 

MO 'Connor  v.  Jones,  129  La.  411, 
56  So.  350;  Milwaukee  Bridge  &  Iron 


^orks  V.  Wayne  County  Circuit 
Judge,  73  Mich.  155,  41  N.  W.  215; 
Moore  v.  Wayne  Circuit  Judge,  55 
Mich.  84,  20  N.  W.  801;  Iron  Cliffs 
Co.  V.  Lahais,  52  Mich.  394,  18  N.  W. 
121. 

A  writ  of  summons  and  attachment 
i»  not  a  judicial  writ,  and  a  statute 
relating  to  the  service  of  judicial 
writs  upon  nonresidents  has  no  ap- 
plication to  the  service  of  a  writ  of 
attachment  upon  a  foreign  corpora- 
tion. Kittredge  v.  Fairbanks  Co.,  — 
Vt.  — ,  99  Atl.  1016. 

»8  Davidson  v.  Fox,  120  Mich.  385, 
79  N.  W.  1106. 

84Brisco  V.  Minah  Consol.  Min.  Co., 
82  Fed.  952. 
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the  service  of  like  process  on  an  agent  within  the  state  of  a  nonresi- 
dent ciefendant.*^    And  when  garnishment  process  is  served  upon  a 
resident;  corporation  designated  by  a  foreign  corporation  to  be  its 
agent    xrpon  which  process  may  be  served,  it  has  been  held  that  the 
ser^v-ice    may  be  made  in  the  usual  way  that  writs  are  served  upon 
corx>ox»«ttions.*®    Under  a  statute  authorizing  service  upon  an  agent  in 
ehargfe    of  the  office  or  business  of  the  corporation,  garnishment  can 
lawf ixUj^  be  served  upon  a  foreign  corporation  by  making  personal 
servioo   upon  any  agent  of  the  company  in  the  state.*''    And  the  fact 
that;    ^ixe  agent  served  was  himself  defendant  in  the  judgment  upon 
>^liiclx    the  garnishment  was  sued  out  against  his  principal  does  not 
rendexr   the  service  invalid. ••    An  authorized  agent  of  a  foreign  insur- 
ance   oompany  is  a  *' managing  officer'*  thereof  within  the  meaning  of 
^    «it:t;«kchment  statute,**  and  in  a  statute  authorizing  service  by  de- 
lirery^     of  summons  to  any  agent,  cashier  or  secretary  of  a  foreign 
coiTj>ojr-^tion,  it  has  been  held  that  the  word  ''agent*'  is  not  limited  to 
ag^^xxt:^   of  the  class  of  ** cashier  or  secretary,"  but  service  may  be  made 
oa     ci^cft^r  agent  having  representative  authority.**    But  service  on  a 
ff^xx^x-al  or  special  agent"  of  a  foreign  corporation  requires  service 
on.    ^xx     agent  who  is  more  than  the  mere  custodian  of  property.*^ 

^^^«x<3.er  a  statute  which  provides  that  no  foreign  insurance  company 
^^-IX  "transact  any  business  in  the  state,  until  it  shall  have  first  ap- 
P^^^»=^t:^<i  the  insurance  commissioner  of  the  state  to  be  the  attorney  of 
suelx      c*ompany  in  the  state  upon  whom  "all  lawful  process  in  any 

or  proceeding"  against  the  company  may  be  served,  with  the 
flfect  as  if  the  company  existed  in  the  state,  and  that  the  power 
^  ^""t-t^^mey  shall  stipulate  on  the  part  of  the  company  that  any  lawful 
P**^^^^^^s  against  it  served  on  said  attorney  shall  have  the  same  legal 
P^'^^^:Kr^  and  effect  as  if  served  on  the  company,  it  is  held  that  service 
^  I^^^=*^CDcess  of  garnishment  may  be  made  on  the  commissioner  in  a 
^^^^^^3ding  against  a  foreign  corporation  as  garnishee.** 

mepville  Lumber  Co.  v.  Mack-  SSOathcart  v.  Cincinnati,  H.  &  D. 

Vt.  466,  85  Atl.  977;  Tatum  v.  By.  Co.,  108  Ga.  253,  33  S.  E.  876. 
a  Fire  Ins.  Co.,  43  Wa^h.  373,  88  McAllister   v.   Pennsylvania  Ins. 

.  660.  Co.,  28  Mo.  214. 

anklyn    v.    Taylor    Hydraulic         80  Frieze  v.  PoweU,  79  Wash.  483, 

^=>mpres8ing  Co.,  68  N.  J.  L.  113,  140  Pac.  690;  Barrett  Mfg.  Co.  v.Ken- 

714.  nedy,  73  Wash.  503,  131  Pac.  1161. 
mthcart  v.  Cincinnati,  H.  Sd  D.  M  Kirby  Carpenter  Co.  v.  Trombley, 

o.,  108  Ga.  253,  33  8.  E.  875 ;  101  Mich.  447,  59  N.  W.  809. 
^y  V.  Thompson,  2  Ga.  App.  ^9,  dSMoshassuck  Felt   Mill   v.  Bland- 

-    i:.  11.  Ing,  17  B.  I.  297,  21  Atl.  538. 
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§3197. Eifeet  of  appearance.  If  a  foreign  corporation  ap- 
pears before  final  judgment,  and  accepts  a  declaration  in  the  attach- 
ment suit,  the  effect  thereof  is  to  convert  the  suit  into  a  personal 
action  sub  modo.  Such  appearance  supersedes  the  attachment  so  far 
as  to  enable  the  defendant  to  have  the  claim  of  the  defendant  and 
applying  creditors  litigated,  as  if  the  suit  had  been  commenced  by 
summons,  but  it  does  not  destroy  or  impair  in  any  way  the  lien 
created  by  the  attachment**  Except  with  respect  to  the  property 
attached,  the  attachment  against  the  property  of  a  foreign  corpora- 
tion has  no  effect.  If  the  foreign  corporation  defendant  does  not 
appear,  the  proceeding  is  in  rem,  and  the  court  acts  upon  its  prop- 
erty.** As  said  by  the  Supreme  Court  of  the  United  States:  *'If  the 
defendant  appears,  the  cause  becomes  mainly  a  suit  in  personam,  with 
the  added  incident  that  the  property  attached  remains  liable,  under 
the  control  of  the  court,  to  answer  to  any  demand  which  may  be  estab- 
lished against  the  defendant  by  the  final  judgment  of  the  court.  But, 
if  there  is  no  appearance  of  the  defendant,  and  no  service  of  process 
on  him,  the  case  becomes,  in  its  essential  nature,  a  proceeding  in  rem, 
the  only  effect  of  which  is  to  subject  the  property  attached  to  the 
payment  of  the  demand/  which  the  court  may  find  to  be  due  to 
the  plaintiff.  "»• 

§3198.  Betum  of  service.  There  must  be  a  proper  return  of 
service  of  attachment  and  garnishment  process  and  of  the  levy  of  an 
execution  as  in  the  case  of  the  service  of  other  process,  and  the  return 
or  the  record  must  show  aflSrmatively  upon  what  person  or  persons 
the  writ  Was  served,  and  his  oflScial  connection  with  the  corporation, 
so  that  the  court  can  determine  whether  the  service  was  duly  made 
upon  the  company .••  A  return  of  service  of  a  writ  of  garnishment 
must  show  service  to  have  been  made  on  the  person  named  as  an 


MGoldmark  v.  Magnolia  Metal  Co., 
65  N.  J.  L.  341,  47  Atl.  720. 

M  Cooper  v.  Beynold3,  10  WalL  (U. 
8.)  308,  309,  19  L.  Ed.  931;  Goldmark 
V.  Magnolia  Metal  Co.,  65  N.  J.  L. 
341,  47  Atl.  720. 

W  Cooper  V.  Beynolds,  10  Wall.  (XT. 
8.)  308,  309,  19  L.  Ed.  931,  cited  with 
approval  in  Goldmark  v.  Magnolia 
Metal  Co.,  65  N.  J.  L.  341,  47  Atl.  720. 

96  Montgomery  ft  E.  B.  Co.  v.  Hart- 
well,  43  Ala.  508;  Hargis  v.  East  Ten- 
nessee, y.  &  G.  By.  Co.,  90  Ga.  42, 
15  8.  E.  631;  Northern  Cent.  B.  Co.  v. 
Bider,  45  Md.  24. 


Under  statute,  where  an  officer  hav- 
ing an  execution  against  a  corpora- 
tion demands  of  an  officer  of  the  cor- 
poration that  he  i>oint  out  corporate 
property  on  which  to  levy,  and  the 
officer  refuses,  the3e  facts  are  properly 
shown  by  the  return  on  the  execution ; 
and  where  the  execution  wa3  lost,  it 
was  competent  to  prove  by  parol  what 
the  return  showed,  but  not  to  contra- 
dict the  return  by  showing  that  no 
demand  had  been  made.  Singer  v. 
Given,  61  Iowa  93,  15  N.  W.  858. 
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or  agent  of  the  corporate  garnishee  and  not  individually,^  and 
th^tti  x:ft.-otice  of  garnishment  was  given  in  writing,  if  required  by 
fitat^vxt:^^,^^  and,  on  an  attachment  against  a  foreign  corporation,  a  re- 
tuirxx-  ^liat  the  officer  had  given  notice  of  the  attachment  to  the  cashier 
of  £k  'l>^aik,  without  stating  that  he  had  attached  anything,  or  that  the 
ba^xm^fe:  ield  any  property  of,  or  was  in  any  way  indebted  to  such 
fo:iT^  J.^^'zi  corporation,  has  been  held  not  sufficient  to  reach  notes  of  such 
fojr^i^5Tn  corporation  held  by  the  bank  for  collection.** 

Xx:i.    ^  suit  against  two  corporations,  a  return  of  service  of  an  attach- 
iii^i=B.^      on  real  estate  as  against  one  corporation  only,  without  desig- 

whioh,  is  not  sufficient.^ 
«n  a  statute  authorizes  service  upon  a  ''general  or  speciaLagent'' 
of    sk    <5orporation  garnishee,  it  refers  to  agents  who  either  generally  or 
in     JL  <jgj>pect  to  some  particular  department  of  the  corporate  business 

controlling  authority,  either  general  or  special,  and  a  return 

Le  summons  had  been  served  on  a  certain  person,  ''agent  of  the 

named  defendant,"  has  been  held  to  be  insufficient,  as  it  did 

^I>pear  what  his  agency  was.* 

XTia.c3er  the  general  rule  that  a  return  of  process  may  be  amended 

to    :kul^LM£^  it  speak  the  truth,  the  omission  to  state,  in  the  return  of 

^y'^^€^^  of  a  summons  of  garnishment,  that  the  agent  of  the  corpora- 

tv«a    £(^;|;«^^  ^gg  ^jjg  agent  in  charge  of  the  office  or  business  of  the 

corp>o:ar^-f;ion  in  the  county  can  be  cured  by  amendment  made  by  the 

office:*:*     "%^h6  made  the  service  and  return.*    And  where  a  summons  of 


^^  *^^^      Mut.  Life  Ins.  Co.  v.  Seelig-  such  a  statute,  that  a  return  showing 

^'   ^^^       rX^ex.  3.  service    on    a    person    described    as 

^     -*^^**^user   V.   New   England   Fire  ''agent"  of  the  garnishee  insurance 

^*-^     21  Wis.  506,  it  was  held  that  company  was  sufficient  to  confer  juris- 

.   ^^-^^^^r*8  return  that  he  served  a  diction,  when  the  adju3ter  of  the  com- 

^^       ^i Erected  to  A.  B.,  agent  for  a  pany  appeared  in  answer  to  the  sum- 

*^         ^corporation,  upon  A.  B.,  the  montr  and  made  disclosure,  and  on  an 

-^ .          ^^^^J"  the  same,  at,  etc.,  was  prima  adjourned  day  the  company  was  rep- 

^  .-J?"^^*.:ficient.  resented  by  counsel. 

«    .r~^^^^her    V.    Bffnking    House    of  8  Southern   Expos.  Co.  v.  National 

g^g  ^^^^^:^w,  Lewis  &  Co.,  6  Mo.  App.  Bank  of  Tifton,  ^  Ga.  App.  399,  61 

p.          *^^:^mas   v.   Merchants'   Bank,   9  Where  a  writ  of  attachment  against 

y\           C^.  Y.)   216.  property  of  a  foreign  corporation  is 

x»    ^      *^^:fcson  V.  Bennington  &  N.  A.  St.  returned  served,  inter  alia,  by  deliv- 

'^.j^^»      S7  Vt.  519,  90  Atl.  507.  ering  a  copy  of  the  writ  for  the  de- 

^     ^^"^^^  Shore   &  M.  S.   By.   Co.  v.  fendant  to  a  named  person  **a  resi- 

^^»      ^9  Mich.  469.    But  in  Grinnell  dent  agent  of  said  defendant,"  and 

^'^    j^^^-^ara  Fire  Ins.  Co.,  127  Mich,  the    defendant   appears    specially    by 

*  ^^     ^^  Y^   435^  i^  ^jyj  jjgl^^  under  its  attorney  and  moves  to  dismiss  the 
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gamisliment  was  issued  against  a  corporation,  and  the  officer  made 
two  returns  of  service  and  these  returns  showed  service  upon  a  dif- 
ferent corporation,  and  the  officer  was  allowed  to  amend  one  of  the 
returns  so  as  to  make  it  show  service  upon  the  corporation  intended  to 
be  served,  and  the  return,  as  amended,  was  traversed,  the  original 
returns  were  held  to  be  admissible  in  evidence.* 

§  3199.  Disclosure  or  ausw^  in  garnishment— In  general.  A  cor- 
poration summoned  by  a  writ  of  garnishment  or  trustee  process  must 
make  disclosure  or  answer,  but  must  necessarily  do  so  by  an  individual 
representative.  This  must  be  by  an  officer  or  duly  recognized  agent 
of  the  corporation,  and  not  by  one  who  is  merely  an  employee.*  When 
the  answers  to  interrogatories  contained  in  a  writ  of  garnishment  are 
signed  by  the  secretary  and  treasurer  of  the  garnishee,  it  will  be  pre- 
sumed that  he  is  acting  within  the  scope  of  his  authority.®  A  book- 
keeper is  not  such  an  officer  or  agent,''  though  a  disclosure  by  an 
assistant  treasurer  has  been  received,  it  appearing  that  he  had  knowl- 
edge of  the  facts  therein  stated.®  An  attorney  at  law  of  a  corporate 
garnishee,  it  has  been  held,  cannot,  in  that  capacity,  make  answer  to 
a  summons  of  garnishment  in  behalf  of  the  corporation,®  but  dis- 


caufle  on  the  ground  that  the 
eonrt  has  no  jurisdiction  for  the  rea- 
son that  the  service  was  not  in  the 
manner  prescribed  by  statute*  the 
court,  after  overruling  the  motion  pro 
forma,  may  properly  permit  the  officer 
to  amend  his  return  according  to  the 
fact  by  entering  therein,  after  the 
words  "a  resident  agent  of  said  de- 
fendant," the  words  "for  want  of 
a  designated  service  of  process,  agent 
of  said  defendant  within  thi^  state." 
Kittredge  v.  Fairbanks  Co.,  —  Vt.  — , 
99   Atl.   1016. 

4  News  Printing  Co.  v.  Brunswick 
Pub.  Co.,  113  Ga.  233,  38  S.  E.  853. 

*  Central  of  Georgia  B.  Co.  v.  Dick- 
erson,  15  Ga.  App.  293,  82  S.  E.  942; 
First  Nat.  Bank  of  Detroit  v.  Burch, 
80  Mich.  242,  45  N.  W.  93. 

A  corporation,  as  garnishee,  has  an- 
swered when  it  has  given  to  the  at- 
taching officer  a  certificate  made  by 
the  proper  officer,  as  provided  for  by 
law.  Mann  v.  Peer,  4  Pennew.  (Del.) 
279,  55  Atl.  335. 


Where  there  13  nothing  in  the  rec- 
ord to  show  that  a  director  and  agent 
of  a  corporation  sought  to  be  gar- 
nisheed  had  any  authority  to  make  a 
return  to  the  writ  of  attachment 
served  on  him  so  as  to  bind  the  cor- 
poration, the  latter  will  not  be  pre- 
cluded by  the  return  actually  made 
by  him  from  moving  to  quash  the 
sheriff's  return.  Sharpless  Separator 
Co.  v.  Brilhart,  129  Md.  82,  98  Atl. 
484. 

6  International  Seal  Co.  v.  Beyer, 
33  App.  Cas.  (D.  C.)  172. 

TPettit  V.  Muskegon  Booming  Co., 
74  Mich.  214.  41  *N.  W.  900.  But  in 
Woodward  Lumber  Co.  v.  Watson, 
Vansant  &  Co., '8  Ga.  App.  114,  68 
8.  £.  622,  it  was  held  that  an  answer 
by  a  bookkeeper  who  answers  posi- 
tively to  the  facts  therein  stated  is 
sufficient. 

eWhitworth  v.  Pelton,  81  Mich.  98, 
45  N.  W.  500;  Duke  v.  Rhode  Island 
Locomotive  Wortos,  11  R.  I.  599. 

9  Certificates  of  the  attorney  in  fact 
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closure  by  an  attorney  has  been  considered  good,  though  he  derived 

his  information  wholly  from  the  books  of  the  company  and  the  state- 

ments  of  its  oflBcers.^*    It  is  not  necessary  that  the  affidavit  should  be 

made  by  the  same  officer  on  whom  the  writ  was  served.    It  is  sufficient 

if  made  by  any  duly  authorized  officer,^^ 

On  behalf  of  a  foreign  corporation,  disclosure  may  be  made  by  the 
general  agent  in  the  state,  who  is  authorized  to  receive  service  of 
process  on  its  behalf,^*  and  it  has  been  held  that  a  foreign  corpora- 
tion is  not  to  be  considered  in  default  for  want  of  an  answer  after 
disclosure  has  been  £Qed  by  its  authorized  agent. ^^ 

Some  statutes  provide  for  the  transmission  of  disclosures  in  certain 
cases  by  mail.^*  The  company  is  not  concluded  by  entries  upon  its 
books,  and  although  a  balance  appears  to  be  in  favor  of  the  principal 
defendant,  the  officer  making  disclosure  may  show  that  it  arose  from 
mistake  or  fraud.**  In  the  case  of  goods  in  possession  of  a  common 
carrier,  it  is  a  frequent  occurrence  that  bills  of  lading  and  consign- 
ments are  transferred  to  third  persons,  and  also  goods  are  frequently 
consigned  to  factors  and  agents,  and  consequently,  under  a  rule  that 
disclosure  in  a  justice's  court  must  not  be  ambiguous,  a  disclosure  by 
an  agent  of  a  common  carrier  that  it  had  in  possession  goods  con- 
signed to  the  principal  defendant,  but  that  the  agent  did  not  know 
whether  they  belonged  to  the  consignee,  and  had  no  personal  knowl- 
edge of  consignee's  business,  and  none  of  other  consignments  was  held 
to  be  insufficient  to  make  the  company  liable. *• 

The  adoption  by  a  corporation  at  a  subsequent  term  of  an  invalid 
answer  filed  for  it  at  a  former  term,  does  not  take  effect  by  relation 
as  of  the  time  of  filing,  but  becomes  effectual  as  an  answer  only 
from  the  date  of  its  adoption,  and  hence,  where  an  invalid  answer  is 
filed  by  a  corporation,  the  garnishee  is  not  discharged  by  the  failure 
of  the  plaintiff  to  contest  such  answer,  until  its  adoption  by  the 
garnishee  at  a  subsequent  term  of  the  court.*''    The  signing  of  the 


and  the  general  adjuster  of  an  insur- 
ance  company  are  insufficient  to  con- 
fer jurisdiction  of  the  subject-matter 
of  a  debt,  owing  by  the  company, 
which  is  sought  to  be  garnisheed. 
Central  of  Georgia  R.  Co.  v.  Dick- 
erson,  15  Ga.  App.  293,  82  S.  E.  942; 
Edwards  v.  Case,  78  Ore.  220,  152 
Pac.  880. 

10  Head  v.  Merrin,  34  Me.  586. 

11  Duke  y.  Rhode  Island  Locomotive 
Works,  11  R.  I.  599. 


ISLorman  v.  Phoenix  Ins.  Co.,  33 
Mich.  65. 

ISLorman  v.  Phoenix  Ins.  Co.,  33 
Mich.  65. 

14  Whitworth  v.  Pelton,  81  Mich.  98, 
45  N.  W.  500. 

15Bigelow  V.  York  &  C.  R.  Co.,  37 
Me.  320. 

16  Walker  v.  Detroit,  G.  H.  &  M.  R. 
Co.,  49  Mich.  446,  13  N.  W.  812. 

ITSteiner  v.  First  Nat.  Bank,  115 
Ala.  379,  22  So.  30. 
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verification  is  a  sufficient  signing  of  the  answer.^*  And  when  a  dis- 
closure has  been  made  in  writing,  the  court  has  the  power,  under  the 
statute,  to  require  the  officer  or  agent  of  the  corporation  to  submit 
to  an  oral  examination,^^  and  such  a  statute  contemplates  that  the 
officer  or  agent  shall  ,be  one  cognizant  of  the  facts;  it  does  not  mean 
that  the  corporation,  at  its  mere  pleasure,  may  appoint  any  agent 
to  attend  and  make  oral  answer  for  it>  as  one  might  be  selected  with 
intentional  reference  to  his  want  of  knowledge  of  the  facts  about 
which  he  is  to  be  interrogated.*^  "Where  the  circumstances  were  suck 
as  were  reasonably  calculated  to  procure  the  answer  that  was  made 
and  the  omission  in  such  answer  *as  to  the  debtor's  ownership  of  corpo- 
rate stock  was  not  wilful  but  was  due  to  an  oversight  on  the  part  of 
the  corporation  gamisheed,  the  court,  on  timely  motion,  should  set 
aside  the  default  judgment,  entered,  under  the  statute,  for  failure  to 
make  full  answer.** 

When  a  foreign  corp6ration  has  a  local  agent  in  a  certain  county, 
it  is  a  resident  of  such  county  within  the  meaning  of  the  Texas 


It  Frieze  v.  Powell,  79  Wash.  483, 
140  Pac.  690. 

19  GrinneU  v.  Niagara  Fire  Ins.  Co., 
127  Mich.  19,  86  N.  W.  435 ;  Baltimore 
&  O.  B.  Go.  V.  Gallahue's  Adm'rs,  12 
Gratt.  (Va.)  655,  65  Am.  Dec.  254. 

80  Ex  parte  Cincinnati,  S.  ft  M.  By. 
Co.,  78  Ala.  258. 

A  statute  requiring  a  garnishee  to 
appear  in  court  and  answer  interroga- 
tories, cannot,  in  the  nature  of  things> 
apply  to  a  corporation;  it  is  compe- 
tent for  such  corporation  to  answer  in 
writing  through  some  officer  or  agent, 
and  if  issue  be  taken  upon  the  an- 
swer so  filed,  then  the  plaintiff  may 
summon  any  officer  or  agent  of  the 
company,  and  examine  him  as  a  wit- 
ness. Bailey  v.  Union  Pac.  By.  Co.» 
62  Iowa  354,  17  N.  W.  567. 

SI  Jones  Hardware  k  Furniture  Co. 
T.  Gunter,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  342. 

Where  at  the  time  garnishment 
notice  was  served  upon  a  bank,  the 
property  in  its  possession  did  not  be- 
long to  the  judgment  defendant  but, 
after  due  notice  of  and  opportunity  to 


be  heard  on  the  motion  for  judgment 
of  garnishment  against  it,  it  failed  to 
flet  up  such  fact,  allowed  judgment  to 
go  against  it  on  the  assumption  that 
the  property  did  in  fact  belong  to  the 
judgment  defendant  and  subsequently 
acquiesced  in  the  judgment  entered 
against  it,  neither  appealing  there- 
from nor  seeking  to  have  such  judg- 
ment set  aside,  it  could  not  after- 
wards, there  having  been  no  fraud 
practiced  upon  it  and  no  new  fact  dis- 
covered, resist  the  payment  thereof, 
and,  this  being  the  case,  where  the 
I^roperty  garnisheed  was  the  share  of 
the  judgment  debtor  in  a  deceased's 
estate  which  was  under  the  control 
of  the  bank,  the  other  heirs  to,  and 
the  administrator  of  the  estate  who 
were  not  parties  to  the,  garnishment 
proceedings  and  whose  rights  in  the 
fund  in  the  hands  of  the  bank  were 
not  in  the  least  affected  by  such  pro- 
ceedings, could  not  come  in  and  have 
the  judgment  of  garnishment  set 
aside.  Commercial  State  Bank  v. 
Pierce,  176  Iowa  722,  158  N.  W.  481. 
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statute  permitting  a  default  judgment  against  a  resident  garnishee 
failing  to  answer  the  writ  of  garnishment.** 

§  3200.  -^  Necessity  for  seoL  In  some  of  the  older  eas^s  it  was 
said  that  the  answer  must  be  made  under  the  corporate  seal,**  but  the 
absence  of  the  seal  has  been  held  to  be  of  no  significance,  for  modern 
convenience  has  almost  wholly  abrogated  the  ancient  doctrine  that  a 
corporation  can  act  only  through  its  seal,  and  it  is  now  generally 
recognized  that  the  acts  and  contracts  of  a  corporate  ofScer,  within 
the  scope  of  his  authority,  although  not  under  the  seal  of  the  corpora- 
tion, are  binding  upon  the  corporation.** 

§  3201.  —  VeriflcatiaxL  The  answer  or  disclosure  of  a  corporation 
which  has  been  gamisheed,  made  by  a  duly  authorized  officer  or  agent, 
should  be  verified  when,  and  in  the  manner  required  <by  statute,**^  and 
when  a  general  statute  requires  an  answer  to  be  verified  but  does  not 
prescribe  how  it  shall  be  made  by  a  corporation,  its  answer  may  be 
verified  as  in  chancery.**  It  may  be  verified  by  an  officer  or  agent 
who  can  and  will  depose  positively  to  the  facts  stated  therein,*^  or  by 
an  officer  of  the  corporation  to  whom  such  knowledge  will  be  imputed 
by  law.**  And  an  answer  by  such  an  officer  on  information  and  belief 
has  been  held  to  be  sufficient.** 

A  mere  letter  signed  by  an  agent  of  the  corporation  cannot  be  taken 
as  an  answer,  as  such  a  paper  is  not  duly  verified.** 

O.  Wrongful  Attachment 

§3202.  Liability  of  corporatiaiL  A  corporation  is  liable  for 
wrongful  attachment  the  same  as  an  individual,*^  and  it  has  been  held 


Sll  Queen  lofi.  Co.  v.  Keller,  —  Tex. 
Civ.  App.  — ,  186  8.  W.  359. 

SS Planters'  &  Merchanto'  Bank  v. 
Leavens,  4  Ala.  753;  Branch  Bank  v. 
Poe,  1  Ala.  396;  Chicago,  B.  I.  ft  P. 
B,  Co.  V.  Mason,  11  111.  App.  525; 
Baltimore  &  O.  B.  Co.  v.  Gallahue's 
Adm'rs,  12  Gratt.  (Va.)  655,  65  Anu 
Dec.  254. 

t4  International  Seal  Co.  v.  Beyer, 
33  App.  Cas.  (D.  C.)  172. 

SB  Friedman  v.  Cullman  Building  & 
Iioan  Aas'n,  124  Ala.  344,  27  So.  332; 
Steiner  v.  First  Nat.  Bank,  115  Ala. 
379,  22  So.  30;  Chicago,  E.  I.  &  P.  By. 
Co.  V.  Mason,  11  HI.  App.  525. 


96  St.  Loui3  Perpetual  Ins.  Co.  v. 
Maguire,  10  Mo.  141 ;  St.  Louis  Per- 
petual Ins.  Co.  V.  Cohen,  9  Mo.  421. 

«7  Walker  v.  Swift  Fertilizer  Works, 
3  6a.  App.  283,  59  S.  E.  850;  Bump  ▼. 
Augustine,  163  Iowa  307,  143  N.  W. 
1104. 

M  Central  of  Georgia  B.  Co.  v. 
Dickerson,  15  Ga.  App.  293,  82  S.  E. 
942. 

npaschall  v.  Whitsett,  11  Ala.  472; 
Frieze  v.  Powell,  79  Wa«h.  483,  140 
Pac.  690. 

SOHutson  y.  Illinois  Cent.  B.  Co., 
186  Ala.  436,  65  So.  62. 

•1  Western  New^  Co.  v.  Wilmarth, 
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to  be  liable  for  exemplary  damages  in  suing  out  an  attachment  wrong- 
fully and  maliciously,  although  it  acted  only  by  an  agent '* 

H.  Redemption  of  Property 

§  3203.  Bight  of  stockholder.  Where  property  has  been  sold  un- 
der execution  and  no  steps  are  taken  by  the  corporate  authorities  to 
redeem  the  property  within  the  period  limited  by  law,  a  stockholder 
may  interpose  and  redeem  the  property  for  the  benefit  of  the  corpora- 
tion, and  hold  it  liable  for  the  money  advanced  for  that  purpose,  and 
by  80  doing  he  becomes  the  equitable  assignee  of  the  certificate  of  sale, 
and  is  subrogated  to  all  the  rights  of  the  original  purchaser  at  the 
sheriff's  sale.'' 

n.  creditors'  bills  and  bills  in  aid  op  execution 


§  3204.  Dei&xution  and  distinctioiL  A  creditor's  bill,  as  that  term 
is  used  in  designating  the  subject  here  under  consideration,  is  essen- 
tially a  proceeding  in  equity  by  which  the  creditor  seeks  to  satisfy  his 
debt  out  of  some  equitable  estate  of  the  debtor  which  is  not  subject  to 
levy  and  sale  under  execution  at  law,  or  out  of  some  property  which 
the  debtor  has  put  beyond  the  reach  of  ordinary  process.**  One  office 
of  such  a  bill  is  to  uncover  property  which  the  debtor  has  sought  by 
fraud  or  concealment  to  place  beyond  the  reach  of  his  creditors,  and 
another  is  to  subject  to  the  payment  of  the'  creditor's  judgment  equi- 
table assets  of,  or  choses  in  action  belonging  to,  the  debtor  which  can- 
not be  reached  by  general  execution.'* 


33  Kan.  510,  6  Pac.  786;  Carey  v. 
D.  WolflP  &  Co.,  72  N.  J.  L.  510,  63 
Atl.  270;  Wheless  y.  Second  Nat. 
Bank,  1  Bazt.  (Tenn.)  469,  25  Am. 
Bep.  783. 

>2  Jefferson  (County  Say.  Bank  v. 
Eborn,  84  Ala.  529,  4  So.  386. 

88  Wright  v.  Oroville  Gold  &  Silver 
Min.  Co.,  40  Cal.  20. 

84  Coleman  y.  Hagey,  252  Mo.  102, 
158  S.  W.  829. 

"The  words  'creditors'  bills,'  " 
says  the  Supreme  Court  of  Massachu- 
setts, **are  commonly  used  in  the 
English  chancery  to  describe  bills 
brought  by  the  creditors  of  the  estate 
of  a  deceased  person  for  the  admin- 
istration of  the  estate,  or  by  creditors 
and  claimants  of  a  tru3t  fund  for  the 
distribution  of  the  fund.     Such  bills 


may  be  brought  by  many  seyeral  cred- 
itors jointly,  or,  if  brought  by  one 
creditor,  must  be  brought  for  the  ben- 
efit of  himself  and  all  other  creditors 
interested  in  the  estate  or  the  fund. 
But  the  words  are  also  used  to  de- 
scribe bills  brought  by  creditors  who 
haye  obtained  judgments  at  law,  and 
who  have  in  vain  attempted  at  law 
to  obtain  satisfaction  of  the  judg- 
ments, and  who  sue  in  equity  for  the 
purpose  of  reaching  property  which 
could  not  be  taken  on  execution  at 
law.  Such  bills  could  be  maintained 
by  a  jingle  creditor  without  joining 
others."  Pettibone  v.  Toledo,  C.  & 
St.  L.  R.  Co.,  148  Mass.  411,  1  L.  R.  A. 
787,  19  N.  E.  337. 

86Kalona  Sav.  Bank  y.  Eash,   133 
Iowa  190,  109  N.  W.  887. 
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bill  in  aid  of  execution,  it  has  been  said  that  the  relief  afforded 
**is  of  a  different  character  from  that  afforded  by  a  creditor's 

hder  the  former  the  only  relief  granted  is  to  set  aside  the  in- 
ces  or  conveyances  therein  specified  as  fraudul«nt,  while 

he  latter  any  equitable  estate  of  the  debtor  may  be  reached."  •* 


6.  Bigbt  of  creditor  to  TnaintAJn  bill.    Independently  of  any 

Ty  provision,*''  a  creditor  of  a  corporation  may  maintain  a 

j's  bill  in  equity  against  it  and  other  necessary  or  proper 

to  obtain  satisfaetioa  of  his  debt,  when  he  has  exhausted  his 

emedies,  or  when  the  circumstances  are  such  that  he  has  no 

medy,  except  in  so  far  as  such  remedy  by  creditor's  bill  has 

perseded  by  the  statutory  remedy  of  supplementary  proceed- 

and  the  broad  principles  governing  such  a  suit  are,  as  a  general 

ition,  the  same  as  in  a  case  where  the  debtor  is  a  natural 

•'•    In  accordance  with  those  principles,  when  a  creditor  of  a 

^tion  has  recovered  a  judgment  against  it,  and  an  execution  has 

etumed  unsatisfied,  or,  under  some  circumstances,  before  the 

:»y  of  judgment,  or  without  the  issue  and  return  of  an  execu- 

he  may  maintain  a  creditor's  bill  to  reach  equitable  assets  of 

rporation,  and  have  them  applied  to  the  satisfaction  of  his 

Such  a  bill  may  be  maintained  by  a  creditor,  for  example, 


^^aes  H.   Rice   Co.   v.  McJohn, 
«  264,  91  N.  E.  448.     See  also 
b  V.  Montague,  —  Mich.  — ^ 
W.  405. 

tlek  v.  Jetter  Brewing  Co.,  155 
upp.  972. 

ction   to   remove   an   obstacle 

Lently  placed  in  way  of  an  exe- 

may  be  maintained  independ- 

«f   statute,    under    established 

^  equity.    Koechl  v.  Leibinger 

Brewing  Co.,  26  N.  Y.  App. 

3,  50  N.  Y.  Supp.  568 ;  Easton 

-sank  V.  Buffalo  Chemical  Works, 

(N.  Y.)  557,  1  N.  Y.  Supp.  250. 

*  i  3208,  infra. 

r  notes  on  the  subject  of  cred- 
bills,  in  which  the  subject  is 
ed  and  a  va3t  number  of  earlier 
iollectedy  see  90  Am.  Dec.  288- 

Am.  St.  Bep.  271-290. 
e  infra,  this  section. 
ailtad  States.     Hatch  v.  Dana^ 


101  TT.  S.  205,  25  L.  Ed.  885; 
Ogilvie  y.  Knox  Ins.  Co.,  22  How.  380, 
16  L.  Ed.  349;  Citizens'  Bank  &  Trust 
Co.  V.  Union  Mining  &  Gold  Co.,  106 
red.  97. 

Alabama.  The  Coli3eum  v.  Inter- 
State  Lumber  Co.,  123  Ala.  512»  26  So. 
122. 

Oallfoxnla.  Bainetr  y.  Babcock,  95 
Cal.  581,  29  Am.  St.  Eep.  158,  30  Pac. 
776,  27  Pac.  674. 

Georgia.  Albany  &  B.  Iron  &  Steel 
Co.  V.  Southern  Agr.  Works,  76  Ga. 
135,  2  Am.  St.  Bep.  26. 

niinolB.  Singer  v.  Hutchinson,  83 
111.  App.  675,  afP'd  183  HI.  606,  75 
Am.  St.  Bep.  133,  56  N.  E.  388;  Siegel 
V.  A.  H.  Andrews  k  Co.,  78  HI.  App. 
611,  aflPM  181  HI.  350,  54  N.  E.  1008. 

BUssourL  Washington  Say.  Bank  y. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Bep.  405,  17-  S.  W. 
644. 
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to  set  aside  a  fraudulent  conveyance,  transfer  or  mortgage  by  the 
corporation,  and  to  subject  the  property  to  the  payment  of  its  debts, 
or  to  hold  the  grantees  or  transferees  liable  for  the  value  of  the 
property ;  *•  or  to  enforce  claims  in  favor  of  the  corporation  against 
the  directors  or  other  officers  for  diversion  of  assets,  mismanagement 
or  negligence ;  **  or  to  reach  or  hold  stockholders  liable  for  assets  with- 
drawn by  them,  or  distributed  among  them,  in  fraud  of  the  rights 
of  creditors;  **  or  to  enforce  a  liability  of  stockholders  for  a  balance 
due  on  their  stock;  **  or,  under  some  statutes,  to  enforce  the  statutory 
liability  of  stockholders  to  creditors.**  After  a  corporation  has  been 
dissolved,  creditors  may  maintain  a  bill  in  equity  to  subject  its  assets 
to  the  payment  of  their  claims.*''  In  general,  a  judgment  creditor 
may  reach  any  property  right  or  interest  not  exempt  from  execution 
which  the  judgment  debtor  might  itself  reach  with  the  aid   of 


Bliode  Ifllaad.  Olney  v.  Conanicut 
Land  Co.,  16  R.  I.  579,  5  L.  B.  A.  361, 
27  Am.  St.  Bep.  767,  18  Atl.  181. 

South  OaroUiUk  Parker  v.  Carolina 
8av.  Bank,  53  S.  C.  583,  69  Am.  St. 
Bep.  888,  31  S.  E.  673. 

Tennessee.  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097.  ' 

WiacoBSin.  Ballin  v.  Loeb,  78  Wi& 
404,  10  L.  B.  A.  742,  47  N.  W.  516. 

A  corporation  which  is  largely  in- 
debted on  claims  long  past  due,  whose 
only  property  consists  of  a  mine  and 
a  plant  for  operating  the  same,  which 
are  not  available  for  payment  of  it3 
debts  in  the  ordinary  course  of  busi- 
ness, and  whose  oficers  admit  its  in- 
ability to  meet  its  obligations,  is  in- 
fiolvent  in  8uc£  a  ^ense  as  to  entitle 
its  creditors  to  have  its  property  sold, 
and  the  proceeds  applied  to  the  pay- 
ment of  their  claims.  Citizens'  Bank 
&  Trust  Co.  V.  Union  Mining  &  Gold 
Co.,  106  Fed.  97. 

48  See  generally  the  chapter  on  In- 
solvency, infra,  and  also  §§  1191, 
1205,  supra. 

48  See  generally  §§2569-2669. 

44Sed  Chap.  56. 

Where  a  corporation,  with  a  view 


to  going  out  of  business  and  with 
the  result  that  nothing  is  left  to  pay 
its  debts,  transfers  all  of  *its  assets 
to  one  of  its  stockholders,  the  trans- 
feree, by  the  very  circumstances  of 
the  transaction,  is  charged  with  notice 
and  takes  the  property  cum  onere» 
and  a  judgment  creditor  whose  execu- 
tion has  been  returned  nulla  bona  may 
reach  such  property  by  a  creditor's 
bill.  Williams  v.  Commercial  Nat. 
Bank,  49  Ore.  492,  11  L.  B.  A.  (N.  Q.) 
857,  91  Pac.  443,  90  Pac.  1012,  1015. 
4ft  See  Chap.  56. 

46  See  Chap..  56. 

47  See  chapter  on  Forfeiture,  Disso- 
lution and  Winding  Up,  infra. 

Where  a  suit  is  in  the  nature  of  a 
creditors'  suit  for  the  administration 
of  assets  owned  by  and  remaining 
with  an  injsolvent  corporation  and  is 
brought  in  behalf  of  creditors  gener- 
ally who  may  choose  to  avail  of  the 
suit,  the  creditor  actually  bringing 
the  suit  does  not  thereby  acquire  any 
prior  right  as  against  other  creditors 
who  come  into  the  case  in  response 
to  the  invitation  extended  by  the  bill 
whether  formally  made  parties  or  not. 
Moore  v.  Parker  Drug  Co.,  135  Ala. 
287,  33  So.  439. 
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i3^^^y-^   Conversely,  ''^a  creditor's  bill  will  not  lie  to  reach  assets  of 


the 


^^Itor  which  the  debtor  cannot  recover  in  an  action  in  his  own 


. .  ^  ^^^^itors  of  a  corporatidii  will  have  the  same  right  as  the  corpora- 

^Ci      ^"t:self  to  pursue  funds  belonging  to  the  latter  which  one  of  its 

Ov  -•^^^^  has  appropriated  to  his  own  use  in  the  purchase  of  land.** 


^' 


/^^i^^^^^n  a  creditor's  bill  a  court  of  equity  has  ample  power  to  reach 


'^^0^     in  the  hands  of  any  person  who  is  holding  them  without  legal 
^^*^  and  to  apply  them  in  satisfaction  of  the  claims  of  judgment 
^^^iStorg.**    Thus,  where  a  corporate  creditor  of  an  insolvent  corpora- 
tion has  converted  to  its  own  use,  as  it  was  enabled  to  do  through 
a  community  of  stockholders,  etc.,  all  of  the  property  of  the  latter  to 
which  a  judgment  creditor  of  the  insolvent  corporation  could  have  re- 
sorted for  satisfaction  of  his  debt,  such  judgment  creditor  may  reach 
the  property  by  a  suit  in  the  nature  of  a  creditor's  bill.**    Unissued 
mortgage  bonds  of  a  manufacturing  company  which  are  held  b^  a 
trust  company  subject  to  the  manufacturing  company's  order  and 
without  any  advance  having  been  made  upon  them  do  not,  however, 
constitute  a  part  of  the  property  or  assets  of  the  manufacturing 
company  and  cannot  be  reached  on  a  bill  by  one  of  ita  creditors.** 
Nor  can  money,  derived  from  the  sale,  to  stockholders  in  a  corporation 
for  which  a  receiver  has  been  appointed,  at  less  than  par,  of  stock  in 
a  new  corporation  organized  by  bondholders  of  the  old  corporation 
for  the  purpose  of  taking  over  the  old  corporation's  property  which 
had  Deen  bought  in  by  such  bondholders  at  mortgage  sale,  be  reached 
in  an  action  by  judgment  creditors  of  the  old  corporation.**    But 
where  one  corporation  sells  all  of  its  property  to  another  and  assigns 
to  the  purchaser  its  rights  in  a  fund  held  by  a  third  corporation,  a 

«Weckerly  v.  Taylor,  74  Neb.  84,      Pac.    1181,   1185.   See  also  Bonte   v. 


103  N.  W.  1065.  See  also  German 
Nat.  Bank  of  Hastings  v.  First  Nat. 
Bank,  55  Neb.  86,  76  N.  W.  531. 

While  equitable  interests  cannot  be 
levied  upon  under  An  execution  at  law, 
they  may  be  subjected  to  payment  of 
the  judgment  in  equity.  Bobin^on  v. 
Tischler,  6^  Fla.  77,  67  So.  565. 

A  creditor's  bill  will  not  lie  when 
the  property  sought  to  be  reached  is 
in  eustodla  legis.  Anheuser-Busch 
Brewing  Ass'n  v.  Hier,  52  Neb.  424, 
72  N.  W.  588.  See  also  Williams  v. 
Smith,  117  Ww.  142,  93  N.  W.  464. 
4B  Noonan  y.  Stein,  56  Colo.  64,  136 


Cooper,  90  III  440,  444. 

WArbuckle  Bros.  v.  Columbia  Gro- 
cery Co.,  150  Ala.  271,  43  So.  781. 

M  Adams  v.  Cross  Wood-Printing 
Co.,  27  111.  App.  313. 

58  German  Nat.  Bank  of  Hastings  v. 
First  Nat.  Bank,  55  Neb.  86,  75  N. 
W.  531. 

58  Eastern  Elec.  Cable  Co.  ▼.  Great 
Western  Mfg.  Co.,  164  Mass.  274,  41 
N.  E.  295. 

54  Ferguson  v.  Ann  Arbor  B.  Co., 
17  N.  y.  App.  Div.  336,  45  N.  Y.  Supp. 
172, 
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judgment  creditor  of  the  seller  may  proceed  against  such  fund  by  a 
bill  in  equity.** 

Where  the  authority  of  the  general  manager  of  a  corporation  to 
execute  conveyances  of  corporate  property,  alleged  to  have  been  made 
in  fraud  of  a  judgment  creditor,  is  a  matter  of  proof  aliunde  the 
conveyances,  which  conveyances,  therefore,  cannot  be  said  to  be  void 
on  their  face  and  hence  no  obstacle  in  the  way  of  execution,  a  bill 
seeking  to  have  them  set  aside  may  be  maintained.*^  Again,  a  creditor 
of  a  corporation  will  be  required  to  account,  on  a  creditor's  bill,  for 
the  proceeds  of  corporate  property  sold  under  an  execution  on  a  pro 
confesso  judgment  in  his  favor  which  was  authorized  by  corporate 
officers  lacking  power  to  act  for  the  corporation  in  the  matter.*'' 
Where  the  purchase  by  a  corporation  of  shares  of  its  own  stock  is 
regarded  as  a  fraud  upon  the  corporation's  creditors,  the  money  paid 
therefor  is  property  fraudulently  transferred  which  may  be  reached 
and  subjected  by  a  corporate  creditor  on  a  bill  in  chancery.** 

§3206.  Ooniditions  precedent.  Courts  of  equity  entertain  credi- 
tors' bills  against  a  natural  person  or  a  corporation,  on  the  ground 
that  the  creditor  has  no  adequate  remedy  at  law,**  and,  as  a  general 
rule,  therefore,  a  mere  general  creditor,  who  has  not  obtained  a 
judgment  at  law  or  acquired  a  lien  on  the  property  sought  to  be 
reached,  has  no  standing  in  equity  tp  maintain  a  creditor's  bill.** 

B<^  Jennings,  Neff  &  Co.  v.  Crystal  **  Courts    of    equity   and    courts    of 

Ice   Co.,  128  Tenn.  231,  47  L.  R.  A.  law  have  concurrent  jurisdiction  when 

(N.  S.)  1058,  159  S.  W.  1088.  property   has  been   fraudulently  con- 

A  valid  sale  of  corporate  property  veyed  or  incumbered  in  order  to  defeat 

and  the  distribution  of  its  proceed3  the  claims  of  creditors;  but  jurisdic- 

which  were  less  than  the  total  indebt-  tion  in  equity  will  not  be  entertained 

edness  of  the  corporation  among  cer-  where  the  remedy  at  law  is  full,  com- 

tain  creditors  cannot  be  attacked  by  plete,   and   adequate."     Kemmler   v. 

a  judgment   creditor  because  of  the  McGovern,  238  Pa.  460,  86  Atl.  304. 

fact  that  he  was  not  among  the  credi-  60Fir3t  Nat.  Bank  y.  Manassa,  80 

tors.   paid.     O.    W.    Shipman    Co.    v.  Ore.  53,  150  Pac.  258. 

Detroit,  L.  S.  &  M.  C.  By.,  140  Mich.  The  reason  for  requiring  a  judgment 

589,  104  N.  W.  24.  at  law  as  a   condition  precedent   to 

56Dothan  Lumber  Co.  v.  Bell  Lum-  the  maintenance  of  a  creditor's  bill 

ber  Co.,  193  Ala.  399,  69  So.  419.  or,  a  bill  in  <aid  of  execution  is  fre- 

57  Adams  v.  Cross  Wood-Printing  quently  said  to  be,  according  to  the 
Co.,  27  111.  App.  313.  Supreme   Court   of  Illinois,   "that  to 

58  Hall  &  Farley  v.  Alabama  Term-  allow  a  complainant  to  establish  his 
inal  &  Improvement  Co.,  143  Ala.  464,  claim  in  the  first  instance  in  a  court  of 
2  L.  B.  A.  (N.  S.)  130,  5  Ann.  Cas.  363,  chancery  would  be  to  deprive  the  de- 
39  So.  285.  fendant  of  the  right  of  trial  by  jury.'* 

69Bichardson  Drug  Co.  v.  Meyer,  54  Ladd  v.  Judson,  174  HI.  344,  66  Am. 
Neb.  319,  74  N.  W.  575.  SL  Bep.  267,  51  N.  E.  838.    See  aUo 
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While  the  appointment  of  a  receiver  is  not  a  condition  precedent  to 
the  bringing  of  such  a  bill,^^  the  creditor  must  have  exhausted  his 
legal  remedies  by  recovering  a  judgment  against  the  corporation,  and 
issuing  execution  thereon,  or  else  he  must  show  that  for  some  reason 
he  could  not  do  so,  or  if  he  could,  that  it  would  have  been  useless, 
or  that,  for  some  reason,  the  immediate  action  of  a  court  of  equity 
is  necessary  to  protect  him.®*  This  principle,  subject  to  statutory 
modifications,^  is  elementary,®*  although  the  courts  have  not  always 


In  re  Abbott,  187  Mich.  229,  153  N. 
W.  795. 

"It  may  be  remarked,"  Ba^s  the 
Supreme  Court  of  Montana,  ''that  a 
creditor  cannot,  solely  on  the  ground 
that  he  is  a  creditor,  and  that  his 
debtor  has  no  'property  other  than  an 
existing  cause  of  action  at  law,  bring 
suit  upon  such  cause  of  action  and 
obtain  a  judgment  thereon  as  if  he 
were  the  owner  of  it,  and  jujstify  the 
action  on  the  theory  that  he  is  pro- 
ceeding by  a  creditor's  bill.  To  hold 
the  contrary  would  be  equivalent  to 
laying  down  the  doctrine  that,  be- 
cause an  insolvent  debtor  does  not 
bring  action  to  rectify  a  wrong  done 
him,  his  creditor  may  do  so,  and  not 
only  so,  but  may,  in  his  own  right, 
bring  the  wrongdoer  to  book  by 
going  into  a  forum  and  adopting  a 
form  of  action  wherein  and  whereby 
the  wrongdoer  is  deprived  of  a  trial 
according  to  the  fundamental  law  re- 
quiring his  case  to  be  submitted  to  a 
jury  according  to  the  forms  of  law." 
Baymond  v.  Blancgrass,  36  Mont. 
449,  15  L.  B,  A.  (N.  S.)  976,  93  Pac. 
648. 

61  Lehr  v.  Murphy,  136  Wis.  92,  116 
N.  W.  893. 

68 "For  the  purpose  of  maintaining 
a  creditor's  bill,  proof  of  a  judgment 
at  law,  of  the  issuance  of  an  execu- 
tion, and  of  a  sheriff's  return  nulla 
bona,  33  sufficient,  in  the  absence  of 
fraud  or  collusion,  to  show  that  plain- 
tiff's  remedies  at  law  have  been  ex- 
hausted." Parson»  v.  Gathers,  92 
Keb.  525, 138  N.  W.  747  (headnote  by 


the  court).  See  also  Com  v.  Green- 
berg,  181  111.  App.  669. 

68  See  Fidelity  Mortgage  Bond  Go. 
V.  Morris,  191  Ala.  318,  Ann.  Gas.  1917 
G  962,  68  So.  153  (existence  of  statute 
does  not  appear  in  this  case  but  does 
appear  in  Freeman  v.  Pullen*  119  Ala, 
235,  24  So.  57,  cited  by  the  court); 
Wilson  V.  Martin-Wilson  Automatic 
Fire-Alarm  Go.,  151  Mass.  515,  8  L.  B. 
A.  309.  24  N.  E.  784. 

The  enlarging,  by  statute,  of  the 
right  of  a  creditor  without  judgment 
does  not  destroy  the  pre-existing  right 
of  the  debtor  with  judgment.  May- 
nard  v.  Armour  Fertilizer  Works,  138 
Ga.  549,  75  S.  £.  582. 

64XTnit6d  Statea  Hollins  v.  Brier- 
field  Goal  &  Iron  Co..  150  U.  S.  371, 
37  L.  Ed.  1113;  Scott  v.  Neely,  140  IT. 
S.  106,  35  L.  Ed.  358;  D.  A.  Tomp- 
kin3  Co.  V.  Catawba  Mills,  82  Fed. 
780;  Kittel  v.  Augusta,  T.  &  G.  B.  Co., 
65  Fed.  859. 

Alabama.  Drennen  v.  Jenkins,  180 
Ala.  261,  60  So.  856. 

Oaorglaw  McGough  &  Crews  v.  In- 
surance Bank  of  Columbus,  2  Ga.  151. 
46  Am.  Dee.  382. 

Illinois.  Corn  sr.  Greenberg,  181  111. 
App.  669. 

Massachiuotts.  Thornton  v.  Mar- 
ginal Freight  By.  Co.,  123  Mass.  32. 

MIclilgaii.  Tawas  &  B.  County  B. 
Go.  V.  Iosco  Circuit  Judge,  44  Mich. 
479,  7  N.  W.  65. 

MisBouxi.  Coleman  v.  Hagey,  252 
Mo.  102,  158  S.  W.  829,  838;  Atlas 
Nat.  Bank  v.  John  Moran  Packing  Co., 
138  Mo.  59,  39  S.  W.  71. 
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agreed  in  the  matter  of  its  application.  This  rule  is  well  settled  in 
the  federal  courts,  and  its  application  is  not  affected  by  the  fact 
that  a  statute  authorizes  a  general  creditor  to  maintain  such  a  suit 
in  the  state  courts,  for  **the  line  of  demarcation  between  equitflible 
and  legal  remedies  in  the  federal  courts  cannot  be  obliterated  by  state 
legislation."**  A  simple  contract  creditor  of  a  corporation,  not  hav- 
ing reduced  his  claim  to  judgment,  .and  not  having  *any  lien  by  mort- 
gage,  trust  deed  or  otherwise,  cannot  sue  in  equity  to  reach  and  subject 
to  his  claim  property  alleged  to  have  been  fraudulently  conveyed  by 
the  corporation,  on  the  theory  that  the  aasetB  of  the  corporation  are 
a  trust  fund  for  the  benefit  of  creditors,  for  they  are  not  a  trust  fund 
in  any  such  sense.** 

Most  of  the  courts  hold  that  this  rule  applies  where  a  creditor 
sues  to  set  aside  a  fraudulent  conveyance,  to  such  an  extent^  at  least, 
that  he  must  have  first  recovered  a  judgment.*''    It  is  a  general  rule 


Nebraska.     Merchants'  Nat.  Bank      law;  otherwise,  the  aid  of  a  court  of 
of  Omaha  v.  McDonald,  63  Neb.  363,      equity    is    unnecessary    and    will    be 


89  N.  W.  770,  88  N.  W.  492 ;  Wehn  v. 
Fall,  55  Neb.  547,  70  Am.  St.  Bep.  397, 
76  N.  W,  13. 

Oregon.  Williams  y.  Commercial 
Nat.  Bank,  49  Ore.  492,  11  L.  B.  A. 
(N,  S.)  857,  91  Pac.  443,  90  Pac.  1012. 

Contra,  see  Hancock  y.  Wooten,  107 
N.  C.  9,  11  L.  B.  A.  466,  12  S.  E.  199, 
which  finds  its  authority  in  Bawson 
Bank  v.  Harris,  84  N.  C.  306. 

''Before  a  creditor  can  maintain  a 
creditor's  bill,  he  must  show  that  he 
ha^  exhausted  his  remedy  at  law  or 
that  he  has  no  adequate  remedy  at 
law."  Gabbert  v.  Union  Gas  &  Trac- 
tion Co.,  140  Mo.  App.  6,  123  S.  W. 
1024. 

Before  a  creditor  can  "proceed 
under  a  creditor 's  bAl  proper,  he  must 
exhaust  his  remedy  at  law  by  obtain- 
ing judgment,  execution,  and  the  re- 
turn of  the  execution  nulla  bona  or 
unsatisfied  in  whole  or  in  part." 
James  H.  Bice  Co.  v.  McJohn,  244  111. 
264,  91  N.  E.  448.  See  also  Lakin  y. 
Chartered  Co.  of  Lower  California,  111 
Me.  556,  90  Atl.  427. 

A  creditor  mu^t  allege  and  proye 
that  he  has  no  adequate  remedy  at 


denied.  Coleman  y.  Hagey,  252  Mo, 
102,  158  S.  W.  829. 

In  addition  to  the  exhaustion  oi 
legal  remedies  * '  there  must  be  present 
some  element  of  juri3diction  clearly 
set  forth  in  the  pleading  peculiar  tc 
courts  of  equity  for  which  equitable 
relief  is  applicable."  Coleman  v. 
Hagey,  252  Mo.  102,  158  8.  W.  829. 

See  the  notes,  treating  this  matter 
at  length,  and  collecting  the  cases,  in 
90  Am.  Dec.  288-301,  and  66  Am.  St. 
Bep.  271-290. 

6BHollin8  y.  Briefrfield  Coal  Sd  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113.  And 
see  B.  A.  Tompkin3  Cb.  y.  Catawba 
MUls,  82  Fed.  780. 

86Hollins  y.  Brierfield  Coal  &  Iron 
Co.,  150  TJ.  S.  371,  37  L.  Ed.  1113.  And 
see  chapter  on  Insolyency,  infra. 

Unliquidated  claims  for  damages 
arising  out  of  tort  cannot,  standing 
alone,  form  an^^basia  for  a  creditors' 
bill  against  the  guilty  corporation. 
Slover  y.  Coal  Creek  Coal  Co.,  113 
Tenn.  421,  68  L.  B.  A.  852, 106  Am.  St. 
Bep.  851,  82  S.  W.  1131. 

67Hollin8  y.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113.  See 
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that  a  creditor  who  has  not  reduced  his  debt  to  judgment  has  no 
such  lien  or  claim  upon  his  debtor's  property  as  will  authorize  him 
to  complain  of  the  disposition  thereof,  and  the  faot  that  the  debtor 
is  a  corporation  does  not  affect  the  application  of  such  rule.**  "While 
a  void  judgment  will  not  support  a  creditor's  bill,**  where  a  judg- 
ment is  merely  irregular  and  not  absolutely  void  it  will  sustain  a 
bill  in  aid  of  execution.''*  Moreover  the  judgment  debtor  against 
whom  a  creditor's  bill  is  brought  cannot  set  up  as  a  defense  the  fact 
that  the  contract  on  which  the  judgment  was  based  was  tainted  with 
illegality,  even  though  such  fact  was  not  discovered  until  after  the 
judgment  was  rendered,  such  a  collateral  attack  on  the  judgment  not 
being  permissible,*^  and,  since  stockholders  in  a  corporation  are  in 


notes,  90  Am.  Dec.  288,  and  66  Am.  Bt. 
Bep.  271,  286. 

A  valid  and  enforceable  judgment 
against  the  principal  defendant  is 
essential  to  a  creditor's  suit  to  jset 
aside  a  fraudulent  conveyance,  and  in 
the  absence  of  such  a  judgment  the 
action  must  fail.  Holmes  v.  Webster, 
98  Neb.  105,  152  N.  W.  312, 

"Land3  conveyed  in  fraud  of  the 
rights  of  creditors  cannot  be  subjected 
to  the  payment  of  their  claims  until 
the  claims  have  been  reduced  to  judg- 
ment, or,  if  the  debtor  is  a  nonresident 
of  this  state,  until  the  lands  have  been 
attached  and  held  subject  to  the  pay- 
ment of  such  judgment  as  may  be 
rendered  in  the  action."  Knox  v. 
Farguson,  97  Kan.  487,  155  Pac*  929 
(headnote  by  the  court). 

6S  Coleman  v.  Hagey,  252  Mo.  102, 
158  S.  W.  829,  836. 

''Property  in  the  hands  of  one  per- 
son cannot  be  subjected  to  a  general 
debt  against  another,  unless  such  debt 
ha3  been  first  reduced  to  judgment,  or 
unless  there  is  a  proceeding  coinci- 
dently  to  reduce  it  to  judgment." 
Hardy  v.  Hardy,  143  Ga.  703,  86  S.  B. 
780  (from  a  headnote  by  the  court). 

6»Wilhelm  v.  Locklar,  46  Fla.  575, 
110  Am.  St.  Bep.  Ill,  35  So.  6. 

70  Griflto  V.  McGavin,  117  Mich.  372, 
72  Am.  St,  Bep.  564.  75  N.  W.  1061. 

71  Bank  of  Wooster  v.  Stevens,  1 


Ohio  St.  233,  59  Am.  Dec.  619.  In  this 
case,  the  bill  was  defended  by  the 
judgment  debtors  on  the  ground  that 
'  the  basic  contract  was  usurious,  and 
by  two  of  their  number,  who  were 
sureties  for  the  third,  on  the  further 
ground  that  they  had  no  knowledge  of 
the  usury  until  after  the  rendition  of 
the  judgment,  thus  raising  the  ques- 
tion whether  if  "  a  judgment  creditor 
brings  a  creditor 's  bill  to  enforce  sat- 
isfaction of  his  judgment  by  charging 
equities,  can  the  judgment  debtor  be 
permitted  to  show  in  defense  that  the 
contract  upon  which  the  judgment  was 
rendered  was  infected  with  usury  or 
other  illegalityf"  Addressing  itself 
to  this  question,  the  court  said:  ''The 
defendants  place  themselves  upon  this 
ground  alone,  and  excuse  themselves 
from  further  answering  upon  the  as- 
sumption that  this  is  a  perfect  answer 
to  the  equity  of  the  bill,  when  coupled 
with  the  fact  that  they  were  not  ad- 
vised of  the  usury  until  after  the 
rendition  of  the  judgment  at  law.  In 
support  of  this  position,  they  insist 
that,  while  it  is  true  that  a  party  in- 
voking the  aid  of  a  court  of  equity  to 
be  relieved  from  usury  can  only  do  so 
upon  paying  what  is  equitably  due, 
yet  as  a  defendant,  he  may  insist  upon 
it  as  a  perfect  defense  in  equity  as 
well  as  at  law;  that  the  illegality  of 
the  contract  will  constitute  a  sufficient 
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privity  with  the  corporation  and  concluded  by  a  judgment  against 
it;  there  need  be  no  allegation  in  a  creditor's  bill,  based  on  a  judgment 
against  the  corporation,  to  compel  certain  stockholders  to  pay  the 
unpaid  portions  of  their  subscriptions,  that  the  judgment  was  founded 
upon  a  valid  and  subsisting  debt.''* 

On  the  other  hand,  satisfaction  or  discharge  of  the  revived  judg- 
ment on  which  such  a  bill  is  'based  may  be  shown  as  a  defense 
thereto.''*  It  has  been  said  that,  as  a  general  rule,  a  dormant  judg- 
ment will  not  sustain  a  creditor's  bill,''*  but,  while  there  is  authority 
to  the  contrary,''*^  it  has  been  held  that  a  creditor's  suit  is  in  the 
nature  of  an  equitable  execution  and  as  such  tolls  the  statute,  at  least 
as  far  as  the  particular  property  sought  to  be  reached  is  conceijied.''* 


reason  why  a  court  of  equity  will  not 
lend  its  aid  to  enforce  it.  Tlii3  is  un- 
doubtedly generaUy  correct;  and  it  is 
equally  true  that  if  the  obligation 
upon  which  this  judgment  is  founded 
was  tainted  with  usury,  it  was  abso- 
lutely void  for  the  want  of  corporate 
power  in  the  plaintiff  to  make  it  *  *  * 
But  all  this  does  not  come  to  the  point 
in  hand.  The  question  here  is,  Can  the 
party  be  permitted  to  go  back  of  the 
judgment  in  a  proceeding  brought  to 
enforce  it,  and  aver  and  prove  such 
illegality!  It  certainly  cannot  be 
necessary  at  this  day  to  cite  authori- 
ties to  show  that  the  judgment  of  a 
court  of  competent  jurisdiction  can- 
not be  impeached  collaterally.  It  is 
a  record  of  the  highest  character,  im- 
porting absolute  verity,  and  works  a 
conclusive  estoppel  upon  parties  and 
privies  to  aver  or  prove  anything 
against  it.  It  speaks  for  itself,  and 
when  it  has  spoken,  the  parties  to  it 
at  least  are  bound  to  be  silent.  With- 
out overturning  the  very  foundations 
of  the  law,  we  are  bound  to  hold  that 
it  can  only  be  impeached  upon  a  direct 
proceeding  brought  to  reverse  or 
annul  it.  The  difficulty  here  is  not 
that  a  court  of  chancery  cannot  refuse 
to  enforce  a  usurious  obligation  when 
that  13  proved,  but  it  arises  from  the 
fact  that  the  defendants  are  conclu- 
sively    estopped     from     proving     it 


against  the  judgment.  While  that 
stands  unreversed  and  in  force,  no 
evidence  can  be  received  to  impair  the 
absolute  iverity  which  it  imports.  If 
instead  of  this  proceeding  to  obtain 
satisfaction  of  the  judgment  an  action 
at  law  had  been  brought  upon  it,  I  do 
not  suppose  it  would  be  contended 
that  a  plea  setting  up  usury  in  the 
obligation  upon  which  it  was  founded 
could  be  sustained;  and  yet  it  would 
not  differ  from  the  present  attempt. 
The  power  of  a  court  of  equity  to 
allow  such  a  defense  is  not  more  com- 
prehensive than  that  of  a  court  of 
law;  and  certainly  a  judgment  when 
thus  used  is  not  less  sacred  in  the  one 
tribunal  than  in'  the  other." 

WTatum  V.  Bosenthal,  9S  Cal.  129, 
29  Am.  St.  Bep.  97,  30  Pac.  136. 

TOBickerdike  v.  AUen,  157  111.  95, 
29  L.  B.  A.  78^,  41  N.  E.  740. 

■74  Bank  of  Miller  v.  Moore,  98  Neb. 
843,  154  N.  W.  731. 

75  An  action  in  the  nature  of  a 
creditor's  bill  does  not  operate  to  keep 
alive  the  judgment  on  which  the  action 
is  based,  and  if  pending  the  action 
the  judgment  expires,  the  action  will 
fail.  Newell  v.  Dart,  28  Minnf  248, 
9  N.  W.  732;  MiHer  v.  Melone,  11 
Okla,  241,  56  L.  B.  A.  620,  67  Pac.  479. 

76  Flint  V.  Chaloupka,  72  Neb.  34, 
117  Am.  St.  Bep.  771,  99  N.  W.  825, 
in  which  the  Supreme  Court  of  Ne- 
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On  the  same  ground  and  to  the  same  extent,  it  has  been  held  that  a 
creditor's  suit  prevents  the  attaching  of  the  statutory  presumption 
of  payment  from  the  lapse  of  the  specified  time  without  the  issuance 
of  an  execution.*^  Some  courts  hold  that  an  execution  must  have 
been  issued  and  returned  unsatisfied^*  Others  hold  that  an  issue  of 
execution  in  such  a  case  is  not  necessary."^ 

Where  the  only  purpose  of  a  bill  is  to  remove  a  fraudulent  convey- 
ance out  of  the  way  of  an  execution,  such  bill,  it  is  said,  is  one  in 
aid  of  execution  and  not  a  creditor's  bill  within  the  strict  meaning 
of  that  term,  and  execution  need  not  have  issued  and  been  returned 
nulla  bona  or  unsatisfied  as  a  condition  precedent  to  the  bringing  of 
the  bill.*« 


braska  affirmed  per  curiam  the  opinion 
of  the  commissioners  wherein  it  was 
3aid:    "The  beginning  of  a  creditors' 
action  gives  a  specific  lien  upon  the 
property  which  H  is  sought  to  reach. 
The  judgment  is  not  a  legal  lien,  but 
the  creditors'  actioo*  is  in  the  nature 
of  an  equitable  execution,  and  when 
begun   creates   a  specific   lien.     This 
lien  continues  while  the  cause  is  pend- 
ing   and    until    final    determination. 
Since  it  is  of  the  nature  of  an  execu- 
tion, it  tolls  the  statute  of  dormancy 
60    far    as    the    particular    property 
sought   to   be   reached   is   concerned, 
and  hence  t^e  issuance  of  a  general . 
execution  upon  the  judgment  during 
the  pendency  of  the  creditors',  action 
is  not  necessary  to  keep  the  judgment 
alive  so  far  aa  the  specific  property 
equitably  levied  upon  by  this  suit  is 
concerned.    •    •    •    "We    are    cogni- 
zant that  this  doctrine  is  at  variance 
with  the  position  taken  by  the  Supreme 
Court  of  Minnesota  in  Newell  v.  Dart 
[cited  supra,  note  75],     ♦     •     ♦    and 
later  cases,  and  also  with  the  holdings 
of  the  courts   of  North  Dakota  and 
South  Dakota,  but  the  provisions  of 
the  statutes  of  these  states  upon  which 
the  rule  is  based  by  their  courts  are 
not  the  same  as  those  of  our  statute. 
The  holdings  of  these  cases  is  that  at 
the  end  of  10  years  the  judgment  is 
void  of  vital  force.    In  this  state  we 


V  Priv.  Corp.— 18 


have  iaken  a  diiferent  view  as  to 
dormant  judgments.  Our  statutes  are 
not  so  broad  and  emphatic  as  to  the 
inability  to  enforce  a  judgment  after 
the  time  limited  expires.  •  •  •  a 
writ  issued  upon  a  dormant  judgment 
is  not  void,  but  voidable.  Unless  the 
bar  of  the  statute  is  raised  by  motion 
or  pleading,  it  is  waived.  For  these  rea- 
flon3  we  conclude  that  the  decisions 
mentioned  are  not  applicable  in  this 
state,  and  we  decline  to  follow  them." 
See  also  Cincinnati  v.  Hafer,  49  Ohio 
St.  60,  30  N.  E.  197. 

A  creditors'  bin  conMitutes  an 
equitable  levy.  Bragg  v.  Gaynor,  85 
Wis.  468,  21  L.  K.  A.  161,  55  N.  W. 
919. 

ITT  Alexander  v.  Munroe,  54  Ore.  500, 
135  Am.  St.  Rep.  840,  103  Pac.  514, 
101  Pac.  903. 

WSee  Adsit  v.  Butler,  87  N.  Y.  585; 
Bassett  v.  St.  Albans  Hotel  Co.,  47 
Vt.  313;  Gilbert  v.  Stockman,  81  Wis. 
602,  29  Am.  St.  Rep.  922,  52  N.  W. 
1045,  51  N.  W.  1076. 

W  Wisconsin  Granite  Co.  v.  Gerrity, 
144  111.  77,  33  N.  E.  31; -Miller  v. 
Davidson,  8  111.  518,  44  Am.  Dec.  715; 
Brown  v.  J.  Wayland  Kimball  Co.,  84 
Me.  492,  24  Atl.  1007.  See  note,  90 
Am.  Dec.  289. 

80  James  H.  Rice  Co.  v.  McJohn, 
244  111.  264,  91  N.  E.  448.  But 
see  to  the  contrary  Allen  v.  Kane»  79 
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By  express  statutory  provision  in  some  states,  a  general  creditor  is 
permitted  to  maintain  a  suit  in  equity  to  wind  up  an  insolvent  corpo- 
ration and  distribute  its  assets,  or  to  set  aside  fraudulent  conveyances 
and  transfers,  etc.,  and  recovery  of  a  judgment  against  the  corpora- 
tion, before  bringing  the  suit,  is  not  necessary.**  And  even  in  the 
absence  of  such  a  statute,  the  general  rule  is  subject  to  exceptions. 
"A  prior  judgment  at  law  and  unavailing  process  are  not  condi- 
tions on  which  equitable  jurisdiction  is  founded.  They  do  not 
constitute  the  basis  on  which  the  right  to  equitable  relief  rests.    They 


Wash.  248,  140  Pac.  534,  holding  that 
before  property  conveyed  in  fraud  of 
the  rights  of  creditors  can  be  reached 
in  equity,  the  claims  must  have  been 
reduced  to  judgment  and  execution 
must  have  issued.  See  also  Brown  v. 
McKown,  265  Mo.  320,  176  8.  W. 
1043. 

In  Newcomb  v.  Montague,  —  Mich. 
— ,  160  N.  W.  405,  the  court  held  that 
the  bill  originating  the  suit,  in  which 
it  was  sought  to  have  an  alleged 
fraudulent  conveyance  set  aside,  could 
not  be  3ustained  on  the  theory  that  it 
was  a  bill  in  aid  of  execution  "be- 
cause before  such  remedy  can  be 
invoked  the  execution  must  have  been 
issued  and  a  levy  made  upon  the 
property  alleged  to  have  been  fraudu- 
lently conveyed,  and  the  execution 
must  still  be  in  force,"  and  it  ap- 
peared from  the  bill  that  no  execution 
had  been  levied. 

In  Montana,  "it  has  been  repeatedly 
held  •  *  •  Jhfi4;  a  creditor  cannot 
invoke  the  aid  of  a  court  of  equity  to 
reach  assets  of  his  debtor  which  have 
been  fraudulently  conveyed,  without 
having  acquired  a  lien  upon  them  by 
appropriate  proceedings  at  law,  or 
unless  a  trust  exists  in  his  favor; 
and  that,  in  case  of  personal  property 
and  interests  not  capable  of  manual 
delivery,  a  lien  must  be  fixed  upon 
them  by  levy  of  process  in  the  man- 
ner pointed  out  by  the  statute.  *  •  * 
In  many,  if  not  most,  of  the  states, 
recovery  of  judgment  and  return  of 


an  execution  nulla  bona  is  sufficient 
to  entitle  the  creditor  to  invoke  the 
aid  of  equity  to  reach  property  fraud- 
ulently conveyed  by  his  debtor.  In 
view  of  the  •  ♦  •  decisions  [cited], 
however,  and  the  further  fact  that  all 
interests  of  the  judgment  debtor  in 
real  estate,  whether  recorded  in  his 
name  or  not,  are  subject  to  attach- 
ment and  execution  (Bev.  Codes, 
§§6662,  6821),  the  question  arises 
[but  is  pretermitted  by  the  court] 
whether  or  not,  in  this  state,  in  order 
for  a  creditor  to  obtain  relief  in  this 
class  of  cases,  he  must  not  aUege  and 
prove  that  he  has  secured  a  lien  by 
causing  attachment  or  execution  to 
be  levied."  Koopman  v.  Mansolf.  51 
Mont.  48,  149  Pac.  491. 

The  established  rules  of  equity  do 
not  permit  a  judgment  creditor  to 
maintain  an  action  to  secure  the 
removal  of  an  obstacle  e.  g.,  a  judg- 
ment, fraudulently  placed  in  the  way 
of  his  execution  unless  such  execution 
ha3  been  actually  issued  and  is  out- 
standing or  has  been  returned  unsatis- 
fied. £>a8ton  Nat.  Bank  v.  Buffalo 
Chemical  Works,  48  Hun  (N.  T.)  557, 
1  N.  Y.  Supp.  250. 

81  Cook  V.  New  York  Condensed 
Milk  Co.,  100  Ala.  580,  13  So.  685 ;  J. 
V.  Northam  &  Co.  v.  Atherton,  67 
111.  App.  ?30;  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097. 
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are  rather  an  element  in  procedure  and  not  an  equitable  right.  The 
facts  which  they  are  taken  to  establish,  by  the  general  rule,  may  be 
made  to  otherwise  appear,  anrf  thus  exceptions  to  the  general  rule 
are  recognized  and  have  become  as  well  established  as  the  rule  it- 
self."" 

A  judgment  is  not  necessary  where  it  is  impossible  to  obtain  it,  as 
in  a  case  where  the  corporation  has  been  dissolved,"  or  where  the 
immediate  action  of  the  court  is  necessary,  and  delay  to  procure  a 
judgment  at  law  would  result  in  irreparable  injury,  or  where  the 
complainant  has  a  lien  which  he  seeks  to  enforce,  etc."  It  has  been 
held  that  the  rule  requiring  a  judgment  does  not  apply  where  the 
corporation  is  insolvent  and  is  disposing  of  its  assets  so  that  prompt 
action  by  a  court  of  equity  is  necessary  to  prevent  the  fraud  and 
preserve  the  assets  for  creditors.  In  such  a  case,  a  general  creditor 
may  sue  in  equity  for  an  injunction  and  the  appointment  of  a  re- 
iceiver,  without  having  first  reduced  his  claim  to  judgment." 

By  the  weight  of  authority,  in  order  to  maintain  a  creditor's  bill, 
it  is  not  necessary  to  show  the  issue  of  execution  'and  its  return  un- 
satisfied, where  it  is  otherwise  shown  that  the  corporation  is  insolvent, 
and  that  the  issue  of  an  execution  would  have  been  useless;"  and  in 
some  states,  although  not  in  others,  it  has  been  held  that  recovery  of 
a  judgment  is  not  necessary  in  such  a  case.^*'  So  the  general  rule  has 
been  held  not  to  apply  in  the  case  of  an  insolvent  foreign  corporation 
which  has  ceased  to  do  business  in  the  state  and  has  withdrawn  there- 
from  all  of  its  assets  excepting  the  fund  sought  to  be  reached." 
*'Nonresidence  of  the  debtor  and  also  his  insolvency  have  each  fbeen 
held  sufficient  to  dispense  with  prior  judgment  and  execution  at  law ; 
the  first,  because  of  the  great  impracticability,  if  not  impossibility,  of 
proceeding  against  the  debtor  in  that  way,  and  the  second,  because 


SSWiUiams  v.  Adler-Goldman  Com- 
mission Co.,  227  Fed.  374. 

SSSee  chapter  on  Forfeiture,  Disso- 
lution and  Winding  Up,  infra;  PuU- 
man  v.  Btebbins,  51  Fed.  10;  Atlantic 
Dredging  Co.  v.  Beard,  145  N.  Y.  App. 
IMv.  342,  130  N.  Y.  Supp.  4.  Bee  also 
Drennen  v.  Jenkins,  180  Ala.  261,  60 
So.  856. 

84  8ee  notes  in  90  Am.  Bee.  288,  and 
66  Am.  6t.  Bep.  271. 

Statutory  right  of  attachment 
creditor  in  Mi830uri  to  sue  to  set  aside 
fraudulent  conveyance,  see  Brown  v. 
McKown,  265  Mo.  320, 176  S.  W.  1043. 


86 Albany  &  B.  Iron  &  Steel  Co., v. 
Southern  Agr.  Works,  76  Ga.  135, 
2  Am.  St.  Bep.  26. 

86 O'Brien  v.  Stambach,  101  Iowa 
40,  63  Am.  St.  Bep.  368,  69  N.  W.  1133; 
Parker  v.  Carolina  Sav.  Bank,  53 
S.  C.  583,  590,  69  Am.  St.  Bep.  888, 
891,  31  S.  E.  673.  Contra,  Dickinffon 
V.  Traphagan,  147  Ala.  442,  41  So.  272 ; 
Wilson  V.  Salisbury,  167  Mo.  App.  191, 
151  S.  W.  194.  See  also  Fluke  v. 
Sharum,  118  Ark.  229,  176  S.  W.  684. 

87  See  note,  66  Am.  St.  Bep.  285. 

88  The  Field  v.  Harding  Dredge  Co., 
180  Mo.  App.  563,  167  S.  W.  593. 
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it  stands  for  what  the  judgment  and  execution  would  conclusively 
prove. ' '  *® 

A  bill  in  aid  of  an  execution  may  t)e  brought  before  execution  has 
issued  and  as  soon  as  the  creditor  obtains  judgment,^  and  an  all^a- 
tion  of  the  issuance  of  an  execution  and  a  return  of  ''np  property 
found''  will  be  superfluous.*^ 

The  objection  that  the  complainant  in  a  creditor's  suit  has  not  re- 
covered a  judgment  at  law  may  be  waived,  and  it  will  be  held  to  have 
been  waived  if  not  made  in  limine.^  Where  the  plaintiff's  right  to 
go  into  equity  depends  entirely  upon  the  fact  that  the  bill  is  brought 
to  reach  and  apply  to  payment  of  its  debt  property  of  its  debtor 
which  cannot  be  reached  by  attachment  or  taken  on  execution  in  an 
action  at  law,  the  averments  of  the  existence  of  such  property  are 
jurisdictional  and  must  be  proved  as  laid.  Should  the  averments  of 
the  ibill  not  suflBciently  show  the  existence  of  such  property,  the  bill 
may  be  dismissed  on  demurrer,  and  must  be  dismissed  on  hearing 
if  it  does  not  appear  that  there  is  such  property,  unless  the  objection 
has  been  waived  either  by  filing  a  bond  to  pay  the  amount  of  any  in- 
debtedness that  may  be  established,  and  thus  dissolving  the  equitable 
attachment,  or  in  some  other  way  in  which  a  defendant  in  equity  may 
waive  the  objection  that  the  plaintiff  has  a  plain,  adequate  and  com- 
plete remedy  at  law.** 

§  3207.  Parties.  A  creditor's  bill  being  a  bill  in  equity,  the  ques- 
tion of  parties  thereto — in  its  broad  aspects,  at  least — ^will  be  deter- 
mined by  the  same  rules  which  govern  the  question  of  parties  to  a  suit 
in  equity  of  any  other  character,  and  it  was  long  ago  laid  down  as 
a  general  rule  of  equity  practice,  which  rule  is,  of  course,  subject  to 
various  exceptions,^  that  **  however  numerous  the  persons  interested 
in  the  subject  of  a  suit,  they  must  all  be  made  parties  plaintiffs  or 


89  Williams  v.  Adler-Goldman  Com- 
mission Co.,  227  Fed.  374,  375,  citing 
many  cases. 

90  James  H.  Eice  Co.  v.  McJohn, 
244  111.  264,  91  N.  E.  448. 

91  Dawson  v.  First  Nat.  Bank  of 
Paris,  228  Dl.  577,  81  N.  E.  1128. 

92Hollin3  V.  Brierfield  CoaJ  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113; 
Brown  v.  Lake  Superior  Iron  Co.,  134 
U.  S.  530,  33  L.  Ed.  1021;  Reynes  v. 
Dumont,  130  U.  S.  354,  32  L.  Ed.  934; 
Citizens'  Bank  So  Trust  Co.  v.  Union 


Mining  &  Gold  Co.,  106  Fed.  97;  State 
V.  Circuit  Court  for  Green  Lake 
County,  98  Wis.  143,  73  N.  W.  788.  See 
also  American  Brake  Shoe  &  Foundry 
Co.  V.  Pere  Marquette  R.  Co.,  205  Fed. 
14,  18;  Union  Trust  Co.  v.  Southern 
Sawmills  &  Lumber  Co.,  166  Fed.  193. 

98  Hoshor-Platt  Co.  v.  Miller,  190 
Mass.  285,  76  N.  £.  650. 

94Ribon  v.  Chicago,  B.  I.  &  P.  R. 
Co.,  16  Wall.  (U.  S.)  446,  21  L.  Ed. 
367;  Story  v.  Livingston,  13  Pet.  (U. 
S.)  359,  10  L.  Ed.  200. 
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defendants,  in  order  that  a  complete  decree  may  be  made ;  it  being  the 
constant  aim  of  a  court  of  equity  to  do  complete  justice  by  embracing 
the  whole  subject,  deciding  upon  and  settling  the  rights  of  all  persons  , 
interested  in  the  subject  of  a  suit  to  make  the  performance  of  the 
order  perfectly  safe  to  those  who  have  to  obey  it,  and  to  prevent 
future  litigation. "  ••  Accordingly,  it  has  been  said  that  the  right 
of  several  judgment  creditors  to  join  as  co-plaintiflfs  and  enforce  their 
^ghts  by  creditor's  bill  in  a  single  action  is  well  established  and 

siould  be  regarded  with  favor  as  preventing  a  multiplicity  of  suits.^ 
But  a  creditor's  bill  may  be  brought  by  a  single  judgment  creditor 

^n  hia  own  right  and  for  his  sole  benefit.^    Of  the  correctness  of  this 


Caldwell     v.     Taggart,     4     Pet. 
/^-    S.)  190,  7  L.  Ed.  828.    After  quot- 
^^S    the  statement  of  the  rule  above 
^*     Out,  the  court,  in  this  case,  con- 
***^^iig,  stated  that  the  general  rule 
^*^^^     xtlso  laid  down  in  the  following 
^^^^R^iage:      "All  persons   are   to   be 
^^e   parties,  who  are  legally  or  bene- 
^^^^ly    interested    in    the    subject- 
^^^ter  and  result  of  the  suit."     Mr. 
^'^^itehouse,  however,  in  his  work  on 
^^uity  practice  (1  Whitehouse,  Equity 
"I'a.ctice,     f  50),     after     recognizing 
*«a«t     a    common    statement    of    the 
^^le       is     that     "all     persons    ma- 
terially interested    either    legally    or 
beneficially     in     the     subject-matter 
^^  a  suit  should  be  made  parties  to  it, 
^iid  if  they  will  not  join  as  plain tifiCs, 
then    they   should   be   made    defend- 
^**ts,"  declares  that  jsuch  statement 
thereof  "is   not  wholly   satisfactory 
^iid  requires  explanation   and  analy- 
sis."    This  explanation  and  analysis 
he     makes     in.     succeeding    4sections 
(S§  51-53)    and,    in    conclusion,    says 
(5  53):     "Bearing  in  mind  then  the 
discussion  of  termjs  and  classes  above, 
the  general  rule  governing  the  joinder 
of  parties    readily   frames   itself    in 
three  parts  as  follows:     1.     All  per- 
sons   having    any    interest,    whether 
formal   or   material,   in   the   subject- 
Jnatter  of  the  suit,  may  properly  be 
made  parties  if  desired.     2.  All  per- 
sons having  a  material  interest  in  the 


subject-matter  of  the  suit,  should  be 
made  parties  if  practicable.  3.  All 
persons  having  a  ^material  interest  in 
the  subject-matter  of  the  suit  of  /such 
a  nature  that  an  effective  decree  can- 
not be  rendered  in  their  absence  with- 
out prejudice  to  that  interest,  must 
be  made  parties.  Any  person  thus 
interested  who  will  not  join  as  plain- 
tiff may  be  joined  as  defendant."  See 
also  Barney  v.  Baltimore  City,  6 'Wall. 
(U.  S.)  280,  18  L.  Ed.  825,  quoted  in 
1  Whitehouse,  Equity  Practice,  §  54, 
note  58,  as  sustaining  the  division  of 
parties  made  by  Mr.  Whitehouse. 

A  subsequent  purchaser  should  be 
made  a  party  to  a  si|it  to  -set  aside  a 
fraudulent  conveyance.  Aman  v. 
Walker,  165  N.  C.  224,  81  S.  E.  162. 

But  the  co-debtor3  of  one  of  two  or 
more  joint  debtors,  making  a  fraud- 
ulent conveyance,  are  not  necessary 
parties  to  a  suit  to  avoid  such  con- 
veyance. Graham  Grocery  Co.  v. 
Chase,  75  W^  Va.  775,  84  8.  E.  785. 

96  Enright  v.  Grant,  5  Utah  334,  15 
Pac.  268.  See  also  Maynard  v.  Armour 
Fertilizer  Works,  138  Ga,  549,  75  S. 
E.  582 ;  Morehouse  v.  Ki^sam,  58  N.  J. 
Eq.  364,  43  Atl.  891,  aff'd  60  N.  J. 
Eq.  443,  45  Atl.  966;  Hancock  v. 
Wooten,  107  N.  C.  9,  11  L.  R.  A.  466, 
12  S.  E.  199. 

97Bartlett  v.  Drew,  57  N.  Y.  587. 
See  also  Pettibone  v.  Toledo,  C.  &  St. 
L.  R.  Co.,  148  Mass.  411,  1  L.  R.  A. 
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propositicm,  not  only  when  the  governing  statute  provides  in  accord- 
ance therewith,'*  but  even  in  the  absence  of  a  statute  dealing  with 
the  subject  and  when  it  is  the  general  equity  jurisdiction  that  is 
invoked,  there  can  be  no  doubt  although  it  has,  perhaps,  been  more 
often  accepted  without  question  than  adjudicated.  In  an  early  New 
York  case,  however,  the  chancellor,  addressing  himself  to  the  question 
"as  to  the  right  of  the  other  judgment-creditors  of  the  defendants, 
and  whether  they  are  necessary  parties,"  said:  '*It  might  be  suf- 
ficient, in  this  case,  to  say  they  do  not  stand  in  the  same  right  with 
the  complainants,  as  it  does  not  appear  by  the  answer  that  executions 
in  those  causes  have  been  actually  returned  unsatisfied,  which  was 
necessary  to  give  them  any  right  to  come  into  this  court  for  relief. 
*  •  •  But  it  may  be  useful  to  inquire  whether  they  would  be  neces- 
sary parties,  even  if  that  fact  was  distinctly  alleged  in  the  answer. 
I  have  once  had  occasion  to  examine  this  question  elsewhere,  and  the 
conclusion  at  which  I  arrived  was,  that  the  creditor  whose  execution 
at  law  was  returned  unsatisfied,  might  file  a  bill  to  reach  the  equi- 
table estate  of  the  defendants,  either  in  his  own  name  and  for  his  own 
benefit,  or  might  join  with  others  standing  in  the  same  situation  in 
a  joint  suit  for  their  joint  benefit,  in  proportion  to  the  amount  due 
to  each,  •  •  •  or  that  he  might  file  a  bill  in  the  usual  way,  in  be- 
half of  himself  and  all  others  standing  in  the  same  situation,  as  judg- 
ment-creditors whose  executions  had  been  returned  unsatisfied,  and 
who  might  choose  to  come  in  under  the  decree,  and  contribute  to  the 
expenses  of  the  suit.  I  can  see  no  reasonable  objection  to  either  mode 
of  proceeding.^  The  latter,  at  the  first  blush,  may  appear  the  most 
equitable,  but  the  two  first  are  much  more  likely  to  insure  a  vigilant 
prosecution  of  the  suit.  And,  on  further  examination,  it  may  seem 
unjust  that  the  creditor  who  has  sustained  all  the  risk  and  expense 
of  bringing  his  suit  to  a  successful  termination,  should  in  the  end 
be  obliged  to  divide  the  avails  thereof  with  those  who  have  slept  upon 
their  rights,  or  who  have  intentionally  kept  back  that^  they  might 
profit  by  his  exertions,  when  there  could  no  longer  be  any  risk  in 
becoming  parties  to  the  suit."**  Again,  but  at  a  much  later  day, 
the  Supreme  Court  of  California  declared  that  '*a  judgment  creditor, 
by  filing  a  bill  in  equity  to  subject  equitable  assets  to  the  payment  of 
his  judgment,  acquires  an  equitable  lien  on  such  assets  and  a  priority 
over  any  other  creditor  who  has  not  already  filed  such  a  bill.    Other 

787,  19  N.  E.  337;  Pierce  v.  Milwau-  WBdmeston  v.  Lyde,  1  Paige  Ch. 

kee  Const.  Co.,  38  Wit^  253.  (N.  Y.)   637,  19  Am.  Dec.  454. 

MBioux  V.  Cronin,  222  Ma^s.  131, 
109  N.  E.  898. 
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judgment  creditors  who  have  not  filed  such  a  bill  are  therefore  not 
necessary  parties  to  the  action,  and  their  presence  is  not  necessary 
for  the  protection  of  the  defendants."*  Especially  will  a  single 
creditor  be  permitted  to  sue  without  making  his  suit  one  for  the 
joint  benefit  of  himself  and  other  creditors  when  such  other  creditors 
are  not  of  his  rank  as  far  as  judgment,  unsatisfied  execution,  etc.,  is 
concerned,*  and  it  is  obviously  true  that  he  may  sue  alone  when  it  is 
so  expressly  provided  by  statute.' 

It  has  been  said  that  the  general  rule  is  that  the  judgment  debtor 
is  a  necessary  party  to  a  creditor's  action  *  to  reach  property  claimed 
to  have  been  transferred  in  fraud  of  the  creditor's  rights,  and  then 
this  rule  applies  to  an  action  to  set  aside  a  fraudulent  transfer  of 
property  by  a  corporation  to  its  stockholders.* 

Where,  by  his  creditor's  bill,  a  judgment  creditor  of  a  corpora- 
tion does  not  seek  to  obtain  the  satisfaction  of  his  judgment  from 
the  stockholders  in  the  corporation  but,  rather  from  third  persons,  the 
stockholders  are  not  necessary  parties  defendant;  **the  corporation 
being  in  court,  it  results  that  so  far  as  they  (the  stockholders)  are 
affected,  if  at  all,  it  is  vicariously  only."® 

Even  when  it  is  the  unpaid  subscriptions  of  stockholders  ^  or  other  • 
corporate  assets  in  the  latter 's  hands  which  are  sought  to  be  reached, 
all  of  the  stockholders  are  not  required  to  be  made  parties  defend- 
ant,* in  the  absence  of  some  statute  requiring  it.*  The  judgment 
creditor  in  such  case  has  nothing  to  do  with  the  equities  existing 
among  the  stockholders  **  and  when  a  part  only  of  the  stockholders 


1  Seymour  v.  McAvoy,  121  Cal.  438,      22  How.  (U.  8.)  380,  16  L.  Ed.  349; 


41  L.  B.  A.  544,  53  Pac.  946. 

«Way  V.  Bragaw,  16  N.  J.  Eq.  213, 
84  Am.  Dec.  147. 

>HalI  V.  Henderson,  114  AJa.  601, 
62  Am.  St.  Bep.  141,  21  So.  1020. 

4  Where  the  judgment  debtor  is  not 
a  party  to,  nor  in  any  way  represented 
in  a  judgment  creditors'  action,  such 
action  cannot  be  maintained.  Fergu- 
son V.  Ann  Arbor  B.  Co.,  17  N.  Y. 
App.  Div.  336,  45  N.  Y.  Supp.  172. 

KLathrop,  Shea  &  Henwood  Co.  v. 
Byrne,  115  N.  Y.  App.  Div.  846,  100 
N.  Y.  Supp.  1041. 

6  Johnson  v.  United  Bys.  Co.,  247 
Mo., 326,  152  S.  W.  362. 

7  Hatch  V.  Dana,  IQl  U.  S.  205,  25 
L.  Ed.  885;  Og^vie  v.  Enox  Ins.  Co., 


Pierce  v.  Milwaukee   Const.  Co.,  38 
Wis.  253. 

•  Singer  v.  Hutchinson,  83  HI.  App. 
675,  aff 'd  183  HI.  606,  75  Am.  fit.  Bep. 
133,  56  N.  E.  388;  Bartlett  v.  Drew, 
57  N.  Y.  587;  Pierce  v.  Milwaukee 
Const.  Co.,  38  Wis.  253. 

9  See  Hatch  v.  Dana»  101  U.  S.  205, 
25  L.  Ed.  885,  which  holds  that  Terry 
V.  Tubman,  92  U.  S.  156,  23  L.  Ed. 
537,  and  Pollard  v.  Bailey,  20  Wall. 
CU.  S.)  520,  22  L.  Ed.  376,  are  not  in 
conflict  with  Ogilvie  v.  Knox  Ins.  Co., 
supra,  for  the  reason,  inter  alia,  that 
the  contrary  holdings  in  those  cases 
have  a  statutory  basis. 

10  Hatch  V.  Dana,  101  U.  S.  205,  25 
L.  Ed.  885;  Ogilvie  v.  Knox  Ins.  Co., 
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are  made  parties  defendant,  the  remedy  of  such  defendants,  if  they 
desire  an  equitable  distribution  of  the  burden  is  to  move  for  a  re- 
ceiver,^^  or  file  a  cross-bill." 


III.   SUPPLEMENTARY   PROCEEDINGS 

§  3208.  statutory  provisions.  In  some  of  the  states,  statutes  have 
been  enacted  expressly  providing  a  remedy  in  favor  of  creditors  who 
are  unable  to  collect  their  judgment  claims  by  the  ordinary  legal 
processes. ^^  This  remedy  is  the  one  that  is  commonly  known  as  sup- 
plementary proceedings  or  proceedings  supplementary  to  execution. 
Such  proceedings  are  generally  held  to  be  intended  to  be  a  substitute 
for  the  creditor's  bill,  which  would  otherwise  have  been  the  creditor's 
recourse,^*  except  in  cases  where  they  are  not  adequate  to  accomplish 


22  How.  (U.  8.)  380,  16  L.  Ed.  349; 
Singer  y.  Hutchinson,  83  III.  App.  675, 
aff'd  183  111.  606,  75  Am.  St.  Rep. 
133,  56  N.  E.  388;  Bartlett  v.  Drew, 
57  N.  Y.  587. 

11  Hatch  V.  Dana,  101  U.  S.  205,  25 
L.  Ed.  885. . 

1«  Hatch  V.  Dana,  101  XJ.  S.  205,  25 
L.  Ed.  885;  Singer  y.  Hutchinson,  83 
111.  App.  675,  aff'd  183  111.  606,  75 
Am.  St.  Bep.  133,  56  N.  E.  388. 

18  The  federal  statute  (4  Fed.  St. 
Ann.  p.  580,  §  916),  providing  that 
"the  party  recovering  a  judgment  in 
any  common-law  cause  in  any  circuit 
or  district  court,  shall  be  entitled  to 
similar  remedies  upon  the  same,  by 
execution  or  otherwise,  to  reach  the 
property  of  the  judgment  debtor,  as 
are  now  provided  in  like  causes  by 
the  laws  of  the  state  in  which  such 
court  is  held,  or  by  any  such  laws 
hereafter  enacted  which  may  be 
adopted  by  general  rules  of  such  cir- 
cuit or  district  court,  and  such  courts 
may,  from  time  to  time,  by  general 
rules,  adopt  such  state  laws  as  may 
hereafter  be  in  force  in  such  state  in 
relation  to  remedies  upon  judgments, 
as  aforesaid,  by  execution  or  other- 
wise," applies  to  supplementary  pro- 
ceedings to  examine  the  debtor  under 
a  judgment  rendered  in  a  common-law 


cause.  Ex  parte  Boyd,  105  U.  S.  647, 
26  L.  Ed.  1200.  See  also  Canal  &  C. 
Sts.  B.  Co.  V.  Hart,  114  U.  S.  654,  29 
L.  Ed.  226;  Meyer  v.  Consolidated  Ice 
Co.,  163  Fed.  400,  402. 

14  McKenzio  v.  Hill,  9  Gal.  App.  78, 
98  Pac.  55;  Importere'  &  Traders' 
Nat.  Bank  of  New  York  v.  Quacken- 
bush,  144  N.  Y.  651,  39  N.  E.  77,  143 
N.  Y.  567,  38  N.  E.  728;  Smith  y. 
Cutter,  64  N.  Y.  App.  Div.  412,  72 
N.  Y.  Supp.  99;  Bronson  v.  Wilming- 
ton North  Carolina  Life  Ins.  Co.,  85 
N.  C.  411.  See  also  Majson  v.  Weston, 
29  Ind.  561. 

In  Newell  v.  Dart,  28  Minn.  248,  9 
N.  W.  732,  the  court  referred  to 
supplementary  proceedings  as  ''a  sat- 
isfactory substitute"  for  a  creditor's 
bill. 

The  statute  supplies  a  legal  stat- 
utory remedy  in  place  of  the  existing 
equitable  one.  Begina  Music  Box  Co. 
v.  F.  G.  Otto  &  Son,  124  Fed.  747. 
But  see  In  re  Albright,  55  N.  Y.  Misc. 
324,  105  N.  Y.  Supp.  486.  In  this  case 
it  appeared  that,  pending  supplemen- 
tary proceedings,  an  action  in  the 
nature  of  a  creditors'  bill  to  set  aside 
a  conveyance  made  by  the  judgment 
debtor  to  the  third  person  sought  to 
be  examined  in  the  supplementary  pro- 
ceedings was  commenced  in  a  foreign 
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tho  purpose  of  such  a  bill,^^  and  especially  will  such  an  intention  be 


court,  and  it  was  claimed  that  by 
instituting  such  action  ' '  the  judgment 
debtor  has  elected  his  remedy,  and 
ought  not  to  be  permitted  to  continue 
this  proceeding  in  order  to  enable  him 
to  obtain  evidence  in  aid  of  his  credi- 
tors'  action."  The  court,  however, 
citing  different  New  York  case^,  the 
latest  one  of  which  was  In  re  Bachiller 
De  Ponce  De  Leon,  69  N.  Y.  Supp. 
242,  stated  that  ''it  is  held  that  the 
remedies  provided  by  supplementary 
proceedings  and  by  judgment  credi- 
tors' actions  are  concurrent,  and  that 
the  judgment  creditor  may  prosecute 
either  or  both  until  3atisfaction  of  the 
judgment,  and  that  the  judgment 
creditor  doe^  not  waive  his  right  to 
examine  in  supplementary  proceedings 
by  bringing  a  creditors'  action." 
15Rapp   V.  Whittier,   113   Cal.  429, 

45  Pac.  703 ;  Gordon  v.  Lemp,  7  Idaho 
677,  65  Pac.  444;  Ryan  v.  Maxey,  14 
Mont.  81,  35  Pac.  515;  Monroe  v.  Beid, 

46  Neb.  316,  64  N.  W.  983,  citing 
Feldenheimer  v.  Tressel,  quoted  infra, 
this  note.  6ee  also  Ludes  v.  Hood, 
Bonbright  &  Co.,  29  Kan.  49. 

In  Feldenheimer  v.Tressel,  6  Dak. 
265,  43  N.  W.  94,  the  court,  after 
stating  that  the  bill  filed  by  plaintiff 
as  a  judgment  creditor  to  set  aside  an 
alleged  fraudulent  conveyance  of  the 
judgment  debtor's  lands,  etc.,  might 
''be  maintained  unless  some  other 
remedy  equally  effectual  has  been  pro- 
vided by  law,"  said:  ''It  ia  claimed 
that  such  remedy  has  been  provided 
by  the  Code  of  Civil  Procedure  in  its 
provisions  in  regard  to  proceedings 
supplementary  to  execution,  and  that 
this  remedy  'is  exclusive.  We  are 
unable  to  assent  to  this  proposition, 
for  several  reasons.  The  remedy 
afforded  by  proceedings  supplementary 
to  execution  is  not  as  effective  as  that 
furnished   by   creditors'   bills   as   ad- 


ministered by  courts  of  equity.  They 
are  merely  proceedings  in  the  original 
action  for  the  purpose  of  enforcing 
the  judgment  already  recovered. 
Dresser  v.  Van  Pelt,  15  How.  Pr.  19; 
Gould  V.  Torrance,  19  How.  Pr.  560. 
In  the  latter  case  the  court,  in  defin- 
ing these  proceedings,  says  that  they, 
are  in  the  nature  of  additional  or 
equitable  executions.  It  is  not  in  any 
sense  a  new  suit.  By  thevse  proceed- 
ings a  summary  mode  is  instituted  for 
ascertaining  what,  if  any,  property  a 
judgment  creditor  [debtor]  may  have 
under  his  control  or  in  his  possession, 
subject  to  execution,  and  if  any  per- 
sons are  owing  him,  and  to  what  ex- 
tent. Third  persons  cannot  be  made 
parties  to  the  original  suit,  though 
they  may  be  compelled  to  appear  and 
be  examined  as  to  any  property 
under  their  control  or  in  their 
custody  belonging  to  the  defend- 
ant, 83  to  whether  they  owe  him. 
But  this  is  the  extent  to  which 
the  inquiry  can  go  in  such  pro- 
ceedings. If  property  belonging  to  the 
defendant  is  found  upon  such  an  ex- 
amination in  the  hands  of  these  per- 
sons it  may  be  ordered  turned  over 
to  apply  on  the  judgment  debt;  but  if 
the  right  of  the  person  having  it  under 
apparent  title  comes  in  .question,  if 
he  claims  to  be  the  owner  of  the  prop- 
erty, the  question  of  title  cannot  be 
summarily  disposed  of  by  the  court  or 
judge  before  whom  the  proceedings 
may  be  pending.  Such  questions  must 
be  adjudicated  and  determined  by  an 
action  brought  for  that  purpose.  It 
is  thus  made  apparent  that  the  rem- 
edy by  proceedings  supplementary  to 
execution  are  much  less  efficacious, 
and  in  many  cases  would  not  afford 
relief  to  the  same  extent  as  a  bill  in 
equity,  and  this  even  though  the  pro- 
ceeding should  be  prosecuted  to  a  re- 
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recognized  when  there  has  been  express  repeal  of  the  statute  ;specially 


ceivership  and  carried  to  its  utmost 
extent  under  the  statute.  *  *  * 
It  is  doubtless  true  that  in 
many  jurisdictions  adequate  reme- 
dies have  been  provided  by  law 
to  accomplish  some  of  the  pur- 
poses of  creditors'  suits— discovery  of 
assets,  debts  owing  by  third  persons, 
and  the  like — and  for  these  purposes 
proceedings  supplementary  to  execu- 
tion may  be*  considered  a  substitute. 
But  for  the  purpose  of  reaching  equi- 
table assets  of  the  judgment  debtor,  or 
to  set  aside  fraudulent  transfers  of 
property,  supplemental  proceedings 
provide  an  inadequate  remedy;  and, 
though  in  many  respects  they  may 
serve  as  a  substitute  for  a  creditor's 
bill,  they  are  by  no  means  the  ex- 
clusive remedy  to  which  the  creditor 
may  resort.  He  may  still  have  his 
creditor's  suit."  After  citing  certain 
New  York  cases,  decided  prior  to  Im- 
porters'  &  Traders'  Nat.  Bank  of  New 
York  and  Smith  v.  Cutter,  cited  supra 
note  14  (Feldenheimer  v.  Tressel  itself 
antedates  these  two  cases),  an  In- 
diana case,  decided  prior  to  .  Mason 
V.  Weston,  also  cited  supra,  note  14, 
and  an  early  Kentucky  case,  the  court 
continued:  "We  cannot  assume  that 
the  legislature  intended  to  take  from 
creditors  any  of  the  remedies  that 
they  enjoyed  under  the  court  of  chan- 
cery for  the  enforcement  of  their 
judgment,  after  having  exhausted 
their  remedy  at  law,  and  turn  them 
over  to  the  often  inadequate  and  im- 
perfect remedy  provided  by  the  stat- 
ute in  regard  to  proceedings  supple- 
mentary to  execution.  Upon  reason 
and  authority  the  remedy  by  cred- 
itor's suit  exists  noW  as  it  formerly 
did  under  the  court  of  chancery. 
Under  the  Codes  of  Procedure  a  suit 
in  the  nature  of  a  creditor's  bill  may 
be  maintained  under  the  same  rules 
which  formerly  prevailed  in  courts  of 


chancery.  The  Code  has  changed  the 
form  of  the  suit,  but  has  not  affected 
the  rights  of  the  parties  or  impaired 
the  powers  of  courts  having  equity 
jurisdiction  from  administering  prop- 
er relief  in  a  case  showing  a  state  of 
facts  which  formerly  were  sufficient 
to  authorize  a  court  of  chancery  to 
act."  See  also  Matlock  v.  Babb,  31 
Ore.  516,  49  Pac.  873.  And  compare 
Merchants'  Nat.  Bank  of  Bismarck 
V.  Braithwaite,  7  N.  D.  358,  66  Am. 
St.  Bep.  653,  75  N.  W.  244,  in  which 
it  is  said  that  supplementary  pro- 
ceedings ''are  a  statutory  substitute 
for  the  old  mode  of  reaching  equita- 
ble assets  by  a  creditors'  bill.'* 

In  Enright  v.  Grant,  5  Utah  334, 
15  Pac.  268,  the  court  said:  "If  the 
statute  in  relation  to  supplementary 
proceedings  on  execution  is  to  be  re- 
garded as  a  statute  merely  prescrib- 
ing the  practice  or  mode  of  procedure 
upon  bills  in  the  nature  of  creditors' 
bills,  then  it  should  be  followed,  and 
it  would  prohibit  any  other  mode.  I 
think  it  is  plain  that  it  is  not  to  be 
so  construed.  It  is  a  statutory  pro- 
ceeding providing  for  a  summary 
process,  but  its  efficiency  and  utility 
depend  much  upon  statutory  construc- 
tion. Its  power  to  reach  creditors  or 
their  property  which  may  be  outside 
the  limitgs  of  the  judicial  district  in 
which  the  proceedings  are  had,  may 
be  doubted.  There  is  no  provision  for 
a  receiver,  and  it  may  be  said  that  it 
does  not  purport  to  be  a  direction  as 
to  how  an  independent  equitable  juris- 
diction shall  be  exercised,  but  only  to 
provide  a  speedy  and  summary  pro- 
ceeding to  which  the  creditor  may 
resort  if  he  sees  fit  to  do  so.  Beed 
V.  Baker,  42  Mich.  272,  3  N.  W.  Bep. 
959.  Original  suits  brought  by  cred- 
itors in  the  nature  of  creditors'  bills 
are  well-recognized  subjects  of  equita- 
ble jurisdiction,  both  in  England  and 
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^^thorizmg  the  employment  of  the  remedy  by  creditor's  bilL*® 
As  the  proceeding  firupplementaxy  to  exeention  is  wholly  statutory/'' 
^d  whether  corporations  are  within  the  purview  of  the  statute,  and, 
l^^ovided  they  are,  to  what  extent  and  in  what  cases  they  may  avail  of, 
^d  are  amenable  to  its  provisions  depends,  of  course,  upon  the 
•'aaguage  used  therein.**    The  lang^uage  used  in  the  statutes  of  the 


^^    this   country,  wherein   the   courts 
%/^^   proceed,  according  to  the  estab- 
^'AAed  principles  and  course  of  equity, 
^  ^^  ova.  ester  and  administer  the  estate 
-^      <}«btor,  and  apply  it  to  the  liq- 
o:ai  of  the  indebtedness.    Where 
•dy  exists  at  common  law,  and 
remedy  is  given  by  statute,  and 
re  no  negatiye  words  in  the 
indicating  that  the  new  rem- 
to  be  exclusiye,  the  presump- 
that  it  was  meant  to  be  cu- 
and   a   party   may   at   his 
pursue  either  the  statutory  or 
Q-law  remedy.     Cooley,   Torts, 
id  cases  cited  in  note  1.     In 
linion    the   statute    under   con- 
ion  is  not  a  substitute  for  cred- 
suits. ' ' 

er  the  express  provisions  of  the 
"TTork   Code  of   Civil  Procedure 
V?^^^^on  2463),  article  1  of  the  title 
^^^"^o^icedings    supplementary    to    an 
e'^^^vi.tion  against  property"  in  c.  17 
0*    %iich  Code   (of  which  article  sec- 
tion   2463   forms  a  part)    ''does  not 
authorize  the  seizure  of,  or  other  in- 
terference with,  any  property,  which 
is  expressly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution; 
or  any   money,   thing   in    action,    or 
other  property,   held  in   trust  for  a 
judgment  debtor,  where  the  trust  has 
been  created  by,  or  the  fund  so  held 
in  trust  ha3  proceeded  from  a  person, 
other  than  the  judgment  debtor;   or 
the  earnings  of  the  judgment  debtor 
for  •  his    personal    services,    rendered 
within  sixty  days,  next  before  the  in- 
stitution  of   the  special  proceeding; 
when  it  is  made  to  appear,  by  his  oath 


or  otherwise,  that  those  earnings  are 
necessary  for  the  use  of  a  family, 
wholly  or  partly  supported  by  his 
labor.'' 

16  Graham  v.  La  Crosse  &  M,  B. 
Co.,  10  Wis.  459.  See  also  Seymour 
V.  Briggs,  11  Wis.  196.  Immediately 
after  the  decision  in  Graham  v.  La 
Crosse  &  M.  B.  Co.,  supra,  was  an- 
nounced, the  remedy  by  creditor 's  bill 
was  restored  by  statute.  Winslow  v. 
Dousman,  18  Wis.  456.  See  also  Wil- 
liams V.  Sexton,  19  Wis.  42;  Gates  v. 
Boomer,  17  Wis.  455. 

Since  the  adoption  of  the  Colortfio 
Code,  which  expressly  repealed  the 
statute  specially  authorizing  a  cred- 
itor Vi  bill,  the  remedies  provided  in 
such  Code  "for  subjecting  the  prop- 
erty, and  choses  in  action  of  a  judg- 
ment debtor  to  execution,  must  be 
pursued      whenever      adequate      for 


the     purpose,     and 


•    • 


bill 


in  the  nature  of  a  creditor's  bill,  can- 
not be  maintained  in  such  cases." 
Hexter  v.  Clifford,  5  Colo.  168,  171. 

17  Bryant  v.  Bank  of  California 
(Cal.),  7  Pac.  128;  Heyl  v.  Taylor,  64 
N.  T.  Misc.  31,  117  N.  Y.  Supp.  916; 
Mede  v.  Meyer,  55  N.  Y.  Misc.  621, 
105  N.  Y.  Supp.  957. 

!•  Under  the  earlier  New  York 
Code,  the  provisions  thereof  relating 
to  supplementary  proceedings  applied 
to  natural  persons  only.  Boucker 
Contracting  Co.  v.  W.  H.  Callahan 
Contracting  Co.,  218  N.  Y.  321,  113 
N.  E.  257;  Logan  v.  McCall  Pub.  Co., 
140  N.  Y.  447,  35  N.  E.  655;  Meyer 
V.  Consolidated  Ice  Co.,  132  N.  Y. 
App.  Div.  265,  116  N.  Y.  Supp.  906; 
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several  states  is,  as  might  be  expected,  variant,  and,  within  the  brief 
limits  of  this  section,  only  a  few  outstanding  propositions  relating 
to  the  law  of  supplementary  proceedings  can  be  laid  down.^' 

§  3209.  Proceedings  as  collateral  or  indepeodent.  Even  when  it 
is  held  that  such  proceedings  are  collateral  to  the  original  action,*® 
as  well  as,  obviously,  when  they  are  deemed  to  constitute  an  inde- 
pendent action,*^  they  are  regarded  as  embracing  many  of  the  ele- 


Stevezus  v.  Page,  4  N.  Y.  Misc.  517, 
24  N.  Y.  Supp.  698. 

The  Missouri  statute  is  a  highly 
penal  one,  and  must  be  strictly  con- 
strued. In  re  Koehler,  174  Mo.  App. 
297,  156  8.  W.  982. 

In  an  early  Indiana  case,  it  wa3 
said  that  '' justice  requires  that  a 
remedy  so  extraordinary  and  summary 
should  be  confined  to  the  cases  clear- 
ly within  the  provisions  of  the  stat- 
ute." Burt  V.  Hoettinger,  28  Ind. 
.214,  217. 

18  As  a  general  rule  whatever  pro- 
cedure would  have  been  available  to 
the  judgment  creditor  to  aid  in  col- 
lecting his  judgment  may  be  taken 
advantage  of  by  the  assignee  of  the 
judgment.  American  Fidelity  Co.  v. 
White.  122  N.  Y..  App.  Div.^93,  106 
N.  Y.  Supp.  738. 

SOMcKenzie  v.  Hill,  9  Cal.  App. 
78,  98  Pac.  55. 

21  Describing  the  proceedings  under 
the  Indiana  statute,  the  Appellate 
Court  of  Indiana,  in  Harper  v.  Be- 
hagg,  14  Ind.  App.  427,  42  N.  E.  1115, 
said:  "The  proceeding  [involved]  is 
one  known  as  'supplementary  to  exe- 
rution'  »  #  »  rpj^^  judgment  ren- 
dered is  a  final  judgment,  absolute 
and  unconditional,  ascertaining  and 
determining  the  rights  of  the  parties 
as  to  the  matters  in  i^sue,  and  ad- 
judging that  [a  third  person  indebted 
to  the  judgment  debtor]  »  »  » 
must  pay  a  fixed  sum  at  a  specified 
date.  The  numerous  cases  of  appeals 
in  procecdingxi  of  this  character  set- 
tle, beyond  question,  that  appeals  will 


properly  lie  from  such  judgments* 
The  case  of  Puieell  v.  Papenheimer, 
11  Ind.  327,  tkiight  be  authority  for 
holding  the  judgment  below  to  be 
erroneous  by  reason  of  the  nonma- 
turity  of  the  debt  but  it  certainly 
does  not  sustain  appellee '9  position 
that  it  is  not  final  nor  appealable, 
since  an  appeal  was  there  taken  and 
the  cause  reversed.  The  proceeding 
cannot  be  regarded  as  a  continuation 
of  the  original  action,  or  a  mere  inci- 
dent to  it.  While  it  is  true  that  it  is 
in  aid  of  the  original  judgment,  and 
it0  purpose  is  to  compel  the  payment 
of  that  judgment,  the  adjudications  in 
this  state  have  definitely  determined 
that  it  is  an  independent  action,  and 
not  a  part  of  the  original  case. 
Pounds  V.  Chatham,  96  Ind.  342;  Bail- 
way  Co.  V.  Summers,  113  Ind.  10,  14 
K.  E.  733.  Although,  under  the  Code, 
since  1881,  the  mode  of  procedure  is 
summary,  and  without  formal  issues, 
other  than  the  complaint  or  affidavit, 
and  demurrer  or  motion  to  dismiss  or 
strike  out,  to  test  its  sufficiency 
•  *  *  yet  it  is  a  civil  action.  Bur- 
kett  V.  Holman,  104  Ind.  6,  3  N.  B. 
406;  Baker  v.  State,  109  Ind.  47,  9 
X.  E.  711;  Hutchinson  v.  Trauerman, 
112  Ind.  21,  13  N.  E.  412;  Balz  v. 
Benninghof,  5  Ind.  App.  522,  32  N.  E. 
595.  In  various  respects  these  pro- 
ceedings have  been  held  to  possess  the 
attributes  of  the  ordinary  civil  action, 
so  far  as  in  harmony  with  theb  spe- 
cial provisions  of  the  Code  governing 
them.  Thus,  they  may  be  commenced 
in  a  county  other  than  that  in  which 
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ments  which  are  characteristics  of  such  an  independent  action.** 

§  3210.  PorpoBes  tor,  and  conditions  under  which,  proceedings  al- 
lowed. As  a  general  rule,  supplementary  proceedings  contemplate 
an  examination,  on  proper  af)plication,*'  of  the  judgment  debtor  or 
some  third  person  or  persons,  under  oath,  touching  the  former's  prop- 
erty and  any  disposition  or  concealment  thereof,**  and,  upon  the  dis- 


the  judgment  was  rendered.  Cooke  v. 
Robs,  22  Ind.  157.  Changes  of  venue 
are  permitted  in  them.  Burkett  v. 
Ilolman,  supra;  Burkett  v.  Bowen, 
118  Ind.  379,  21  N.  E.  38;  Kissell  v. 
Anderson,  73  Ind.  485.  Third  persons 
may  be  brought  in,  and,  under  proper 
averments,  their  rights  determined  as 
to  the  property  or  money  in  contro- 
versy. Harris  v.  Howe,  2  Ind.  App. 
419,  28  N.  E.  711;  Bronze  Co.  v. 
Clark,  123  Ind.  230,  23  N.  E.  855; 
Burkett  v.  Bowen,  supra;  McMahan 
V.  Works,  72  Ind.  19.  A  jury  trial 
may  be  demanded.  Bronze  Co.  v. 
Clark,  supra;  McMahan  v.  Works, 
supra.  The  affidavit  may  be  amend- 
ed. Burkett  v.  Bowen,  supra;  Hutch- 
inson v.  Trauerman,  112  Ind.  21, 
13  N.  E.  412.  But,  by  the  case  last 
cited,  and  Balz  v.  Benninghof,  supra, 
it  is  decided  that  special  findings  and 
conclusions  of  law  thereon  are  not 
appropriate." 

MThus  the  California  Court  of  Ap- 
peal has  said  that  ''proceedings  3up- 
plementary  to  execution,  while  col- 
lateral to  an  original  action,  are  still 
quite  independent  of  it.  Indeed,  they 
embrace  all  the  elements  of  an  inde- 
pendent civil  action.  It  has  its  own 
record,  and  only  parties  thereto  need 
be  served  with  notice  of  appeal.  In 
Wells  v.  Torrance,  119  Cal.  437,  441, 
51  Pac.  626,  these  proceedings  are 
called,  so  far  as  a  garnishee  is  con- 
cerned, original  proceedings.  In  Cof- 
fee V.  Haynes,  124  Cal.  561,  71  Am.  St. 
Rep.  99p  57  Pac.  482,  they  are  said 
to  be  proceedings  not  against  the 
judgment  debtor,  but  against  his  [the 


garnishee's]  creditor.  They  are  a 
substitute  for  a  creditors'  bill." 
McKenzie  v.  Hill,  9  Cal.  App.  78,  98 
Pac.  55. 

»8  The  California  Code  of  Civil  Pro- 
cedure provides  "that  supplementary 
proceedings  ;shall  be  commenced  by 
affidavits,  which  must  contain  the  re- 
quirements of  the  section  of  the  Code 
under  which  they  are  made.  Such  an 
affidavit  takes  the  place  of  a  cred- 
itors'  bill  in  chancery,  ♦  ♦  »  and, 
as  the  legal  substitute  for  that  pro- 
cedure, it  must  not  only  contain  the 
nece3sary  averments  to  give  the  court 
jurisdiction  over  it,  but  it  must  also 
be  filed  in  the  court;  or  delivered  to 
the  clerk  for  that  purpose.  Until  the 
proceeding  is  thus  commenced,  it  has 
no  legal  existence  to  set  in  motion 
the  jurisdiction  of  the  court  to  make 
the  necessary  orders  for  the  examina- 
tion of  the  judgment  debtor  or  gar- 
nishee in  aid  of  the  judgment;  there  is 
nothing  upon  which  the  judge  of  the 
court  can  judicially  act."  Bryant  v. 
Bank  of  California  (Cal.),  7  Pac.  128. 

*4 Although  a  creditor's  bill  filed 
pursuant  to  the  Illinois  statute  which 
permits  such  a  bill  to  be  brought 
against  the  judgment  defendant  "and 
any  other  person,  to  compel  the  dis- 
covery of  any  property,"  etc.,  and 
gives  the  court  power  to  decree  satis- 
faction of  the  judgment  debt  out  of 
the  property  discovered,  etc.,  is  a 
bill  for  relief  as  well  as  for  discovery, 
it  would  seem  that  relief  is  made  de- 
pendent on  discovery.  When  the 
answer  to  the  bill  discovers  assets  of 
the  judgment  debtor  in  the  hands  of 


4957 


§  3210] 


Pbivatb  Cobporations 


[Ch.48 


covery  of  property  "which  should  be  devoted  to  the  satisfaction  of  the 
judgment  debt,  the  making  of  all  orders  and  judgments  necessary  to 
compel  its  application  thereto.*^ 

One  of  the  conditions  precedent  to  supplementary  proceedings, 
as  to  a  creditor's  bill,^  is,  it  has  been  held,  the  exhaustion  by  the 
judgment  creditor  of  his  remedies  at  law.  **  Proceedings  supple- 
mentary to  execution,"  says  the  New  York  Court  of  Appeals,  *'are 
remedies  in  equity  for  the  collection  of  the  creditor's  judgment,  and 
were  intended  as  a  substitute  for  the  creditor's  bill,  as  formerly  used 
in  chancery.  *  *  •  In  such  cases  it  was  the  settled  rule  that  un- 
less the  creditor  had  exhausted  all  his  remedies  at  law,  or  in  case  he  was 
not  in  a  position  to  avail  himself  of  all  the  ordinary  remedies  which 
courts  of  law  gave  for  the  enforcement  of  judgments,  the  bill  in  equity 
could  not  be  maintained,  and  would  be  dismissed.  The  creditor  must 
pursue  his  remedy  at  law  to  every  available  extent  before  he  can 
resort  to  equity  for  relief.  *  •  *  The  same  rule  applies  to  pro- 
ceedings supplementary  to  execution,  and  it  is  not  enough  that  forms 
are  observed  by  the  return  of  an  execution  which  is  not  effective  to 
reach  all  of  the  debtor's  property."  ^ 


the  defendant,  the  court  may,  by  any 
of  the  methods  known  to  ordinary 
chancery  practice,  apply  such  assets 
to  the  payment  of  the  judgment,  but 
where  the  answer  not  only  fails  to 
discover,  but  also  denies,  the  posses- 
sion of  assets,  such  answer  cannot  be 
traversed  and  the  court  proceed  to 
try  such  traverse  and  grant  relief  in 
case  the  defendant  is  proved  actually 
to  be  in  possession  of  assets.  Phila- 
delphia Fire  In;9.  Go.  v.  Central  Nat. 
Bank  of  Chicago,  1  HI.  App.  344. 
Contra,  Schroetter  v.  Brown,  59  111. 
App.  24,  holding  that  bills  under  such 
statute  ''are  not  pure  bills  of  dis- 
covery, and  are  not  dependent,  alone, 
upon  a  discovery,  although  discovery 
may  be  had  under  them." 

S8  See  Smith 's  Equitable  Bemedies 
of  Creditors,  §  201,  p.  224. 

Supplementary  proceedings  cannot 
reach  property  in  cuiftodia  legis.  Wil- 
liams V.  Smith,  117  Wis.  142,  93  N. 
W.  464. 

86  See  13206,  supra. 

«7 Importers'  &  Traders'  Nat.  Bank 


of  New  York  v.  Quackenbush,  143  N. 
Y.  567,  38  N.  E.  728,  motion  for  rs- 
argument  denied,  144  N.  Y.  651,  39 
N.  E.  77. 

In  Billing,  Baker  &  Co.  v.  Foster, 
21  S.  C.  334,  339,  wherein  it  was  con- 
tended "that  the  examination  of  the 
debtor  disclosed  sufficient  property, 
subject  to  levy  and  sale,  to  pay  the 
plaintiff's  judgment,  and  therefore  no 
receiver  should  have  been  appoint- 
ed," the  court  said:  ''It  is  true  that 
there  are  authorities  cited  by  appel- 
lant which  would  seem  to  support  this 
view,  but  these  cases  are  ba^ed  upon 
the  analogy  of  proceedings  in  a  cred- 
itor's  bill,  but  they  are  not  subject 
to  all  the  rules  governing  the  chan- 
cery practice  under  a  creditor's  bilL 
Hence,  while  under  that  practice, 
where  property  was  found  subject  to 
levy  £id  sale  under  execution,  the 
court  of  chancery  would,  at  one  time, 
have  granted  an  order  suspending  the 
proceedings  until  the  creditor  could 
proceed  to  sell  under  his  execution, 
this   was   because    of   the   fact   that 
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Moreover,  supplementary  proceedings  cannot  be  maintained  when 
their  primary  object  is  not  to  discover  property  with  which  to  satisfy 
the  judgment  upon  which  they  are  based,  but  rather  to  obtain  evi- 
dence for  use  upon  the  trial  of  a  subsequent  action,  and  when  such 
obtaining  of  evidence  is  the  end  sought,  a  restraining  order  will  lie 
against  the  proposed  examination.**  Nor  can  a  judgment  creditor 
resort  to  such  proceedings  when  his  object,  while  ostensibly  the  ex- 
amination of  one  of  his  judgment  debtors,  is  in  reality  the  examina- 
tion of  third  persons  for  the  purpose  of  discovering  whether  he  haa» 
a  cause  of  action  against  thenu^ 

The  right  of  a  judgment  creditor  of  a  foreign  corporation  to  insti- 
tute supplementary  proceedings  for  the  examination  of  a  third  per- 
son is  unaffected  by  the  fact  that  the  court,  acting  under  its  general 
equitable  jurisdiction,  has,  in  a  stockholders'  action,  appointed  a 
common-law  receiver  pendente  lite  to  prevent  the  unlawful  disposi- 
tion and  any  waste  of  the  debtor's  property,  since  the  receiver  does 
not  take  title  to  such  property,  does  not  possess  any  authority  to  in- 
stitute proceedings  to  ascertain  what  property  he  is  entitled  to  claim 
from  third  persons,  and  does  not  have  the  right  to  recover  any  debts 
owing  to  the  corporation.'* 

Jurisdiction  is  dependent  upon  the  statute,  and,  to  authorize  the 
institution  of  the  supplementary  proceedings  provided  for,  the  judg- 
ment must  be  for  a  sum  not  less  than  the  jurisdictional  amount'^ 

§  3211.  Necessity  of  valid  judgment.  Supplementary  proceedings 
fall  with  the  invalidity  of  the  judgment  on  which  they  are  based,'* 
and  when  the  judgment  expires  pending  the  proceedings,  which  of 
themselves  do  not  operate  to  keep  it  alive,  a  motion  will  lie  to  set 
them  aside.** 

equity  and  law  were  administered  by  W  Jones  v.    Standard    Plunger-Ele- 

different  tribunals,  and  as  the  powers  vator  Co.,  167  N.  Y,  App.  Dir.  178, 

of  the  court  of  equity  were  only  in-  152  N.  Y.  Supp.  910. 

yoked,  in  aid  of  the  law  court,  such  80  Howell    v.    German    Theatre,    64 

powers  would  not  be  exercised  where  N.  Y.  Misc.  110,  117  N.  Y.  Supp.  1124, 

such  aid  was  not  necessary.  But  since  distinguishing^  Bucki  v.  Bucki,  26  N. 

the    same    court    now    possesses    the  Y.  Misc.  69,  56  N.  Y.  Supp.  439. 

powers  of  both  of  the  former  courts,  SlMede  v.  Meyer,  55  N.  Y.  Misc. 

the   former   practice  is   inapplicable,  621,  105  N.  Y.  Supp.  957. 

and  there  is  now  no  reason  why  prop-  88  In  re  Korpolinski,  84  N.  Y.  Mi^c. 

erty    subject   to    levy   and    sale    may  96,  146  N.  Y.  Supp.  859. 

not  be  reached  under  supplementary  38 Merchants'    Nat,    Bank    of   Bis- 

proceedings. "                              '  marck  v.  Braithwaite,  7  N.  D.  358,  66 

W  Jones  V.  Kamsdell,  174  N.  Y.  App.  Am.  St.  Bep.  653,  75  N.  W.  244. 
Div.  13,  159  N.  Yi  Supp.  209. 
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An  irregular  judgment  will  not  sustain  an  order  for  the  examina- 
tion of  the  judgment  debtor  in  such  proceedings.^  But  the  judgment 
on  which  supplementary  proceedings  are  based  cannot  be  attacked 
by  the  judgment  debtor  on  an  order  to'  show  cause  why  he  should 
not  be  punished  for  contempt  in  failing  to  appear  for  examination.^* 
Nor  can  a  third  person  sought  to  be  examined  by  a  receiver  duly 
appointed  in  supplementary  proceedings  raise  an  issue  as  to  the 
validity  of  the  judgment  which  forms  the  basis  of  the  proceedings 
instituted.'^ 

§3212.  Procedure.  The  statute  which  provides  the  remedy  pre- 
scribes the  mode  of  procedure  and  that  mode  must  be  followed. 
Unless  there  is  a  compliance  with  the  statutory  requirements,  the 
proceedings  cannot  be  sustained.*''  Under  the  Iowa  statute,  the  pro- 
ceedings, the  principal  purpose  of  which  is  to  discover  property,  are 
summary  and  contemplate  neither  pleadings  nor  formal  issue.'* 

When  the  statute  expressly  describes  the  person  upon  whom  the 
service  of  process  must  be  made,  the  proceedings  can  only  be  main- 
tained when  the  process  is  served  in  accordance  therewith.*^  "War- 
rant for  any  action  taken  in  supplementary  proceedings  must  be 
found  in  the  statute.*® 

Under  the  New  York  Code,  orders  made  in  supplementary  pro- 
ceedings are  proceedings  of  a  civil  character.  The  failure  of  the 
judgment  debtor  to  appear  for  examination,  pursuant  to  order,  either 
upon  the  day  originally  set  or  upon  an  adjourned  day  is  a  civil,  and 
not  a  criminal,  contempt,  and  the  order  adjudging  contempt  in  sucli 


84  Simon  v.  tTnderwood,  61  N.  Y. 
Misc.  369,  115  N.  Y.  Bupp.  65. 

Where  a  judgment  becomes  null  and 
void  by  reason  of  a  bankruptcy  pro- 
ceeding (Bankruptcy  Law,  §  67f),  no 
valid  proceeding  supplementary  to 
execution  can  bo  instituted  or  prose- 
cuted for  the  obvioua  reason  that 
there  i»  no  judgment  to  enforce.  Ros- 
coe  Lumber  Co.  v.  Payne,  149  N.  Y. 
Supp.  331. 

86Feinberg  v.  Kutcosky,  147  N.  Y. 
App.  Div.  393,  132  N.  Y.  Supp.  9. 

seRabbe  v,  Astor  Trust  Co.,  61  N. 
Y.  Misc.  650,  114  N.  Y.  Supp.  131. 

87  Bryant  v.  Bank  of  California 
(Cal.),  7Pac.  128. 

88  Bennett  v.  Valley  Min.  Co.,  142 
Iowa  53,  120  N.  W.  654. 


As  to  the  summary  character,  etc., 
of  proceedings  under  the  Indiana 
statute,  3ce  Harper  v.  Behagg,  14 
Ind.  App.  427,  42  N.  E.  1115. 

89  Meyer  v.  Consolidated  Ice  Co., 
196  N.  Y.  471,  90  N.  E.  54. 

A  supplementary  proceeding  is  a 
special  proceeding  within  the  mean- 
ing of  a  statute  providing  the  mode 
of  service  of  process  in  a  special  pro- 
ceeding except  where  special  pro- 
vision relating  thereto  is  otherwise 
made.  Meyer  v.  Consolidated  Ice 
Co.,  196  N.  Y.  471,  90  N.  E.  54. 

40  Heyl  y.  Taylor,  64  N.  Y.  Misc.  31, 
117  N.  Y.  Supp.  916. 
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a  case  should  recite  that  the  court  has  found  that  the  conduct  of  the 
judgment  debtor  has  been  such  as  to  defeat,  impair,  impede,  or  preju- 

« 

dice  the  right  or  remedy  of  the  judgment  creditor.** 

Supplementary  proceedings  should  be  terminated  within  a  reason- 
able time,  and,  even  though  an  adjournment  may  be  permitted  in  a 
proper  case,  it  should  not  be  sanctioned  when  its  purple  is  merely 
to  harass  the  judgment  de^btor.** 

§8218.  Beceivers.  In  the  course  of  supplementary  proceedings 
the  court  may  generally,  under  the  statute,  appoint  a  receiver.**  In 
New,  York,  if  a  receiver  is  thus  appointed,  the  title  to  the  judgment 
debtor's  property  vests  in  him  **  and  the  judgment  debtor  is  not  a 


UPeinberg  v.  Kutcosky,  147  N.  Y. 
App.  Ittv.  393,  132  N.  Y.  Supp.  9. 

«Feinberg  v.  Kutcosky,  147  N.  Y. 
App.  Div.  393,  132  N.  Y.  Supp.  9. 
In  this  ease  it  was  said  that  ''while 
a  judgment  creditor  has  the  right  to 
fuUy  examine  hUi  judgment  debtor 
and  ascertain  all  that  he  can  with, 
respect  to  his  property  or  lack  of  it, 
the  practice  is  altogether  too  common 
of  adjourning  the  proceeding  from 
time  to  time  and  prolonging  the 
examination  merely  for  the  purpose  of 
annoying  the  judgment  debtor.  While 
the  attention  of  the  learned  county 
judge  was  not  called  to  the  adjourn- 
ment talMn  in  the  present  case,  this 
court  takes  this  occasion  to  condemn 
3i]eh  practice.  Judges  granting  orders 
in  supplementary  proceedings  have 
supervisory  power  over  such  exami- 
nations had  before  referees,  and  on 
application  of  the  judgment  debtor 
can  compel  their  termination  within 
a  reasonable  time  and  after  a  fair 
examination,  and  should  be  alert  so 
to  do." 

tt  As  to  receivers,  see  generally  the 
chapter  on  Beceivers,  infra. 

In  New  York,  it  is  held  that  it  is 
vet  a  condition  precedent  to  the  ap- 
pointment of  a  receiver  that  it  be 
made  to  appear  that  the  judgment 
debtor   has  property   which   may   be 


applied'  to  the  satisfaction  of  the 
judgment.  Byan  v.  Wagner,  143  N.  Y. 
App.  Div,  176,  127  N.  Y.  Supp.  973 ; 
Dease  v.  Beeise,  39  N.  Y.  Misc.  657, 
80  N.  Y.  Supp.  590. 

44  The  New  York  Code  of  Civil 
Procedure,  §  2468,  provides  that  'Hhe 
property  of  the  judgment  debtor  is 
vested  in  a  receiver,  who  has  duly 
qualified,  from  the  time  of  filing  the 
order  appointing  him,  or  extending 
his  receivership,  as  the  case  may  be; 
subject  to  the  following  exception;!: 
1.  Beal  property  is  vested  in  the 
receiver,  only  from  the  time  when  the 
order,  or  a  certified  copy  thereof,  as 
the  case  may  be,  is  filed  with  the 
clerk  of  the  county  where  it  is 
situated.  2.  Where  the  judgment 
debtor,  at  the  time  when  the  order  is 
filed,  resides  in  another  county  of  the 
State,  his  pergonal  property  is  vested 
in  the  receiver,  only  from  the  time 
when  a  copy  of  the  order,  certified  by 
the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county 
where  he  resides." 

The  federal  court  of  appeals  for 
the  second  circuit,  which,  includes 
New  York,  has  said,  however,  that 
there  i^  authority  for  the  proposition 
that  a  receiver,  such  as  one  in  supple- 
nientary  proceedings,  does  not,  by 
virtue    of    his   appointment,   acquire 
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necessary  party  defendant  in  a  proceeding  by  the  receiver  to  examine 
a  thiard  person  claimed  to  be  in  possession  of  property  belonging  to 
such  debtor.**^  A  receiver  appointed  in  supplementary  proceedings 
is  for  the  benefit  of,^  and  represents  only  the  judgment  creditor  who 
procured  his  appointment,*'  and  such  others  as  may  have  succeeded 
in  having  the  receivership  extended  to  their  claims,  each  becoming 
entitled  to  payment  in  full  in  the  order  of  his  diligence.**  Under 
the  New  York  statute,  the  appointment  of  a  receiver  in  supple- 
mentary proceedings  does  not  terminate  the  right  of  the  judgment 
creditor  to  apply  for  an  order  for  the  examination  of  a  third  person.*' 

§  3214.  Transfer  of  property  by  debtor.  The  Washington  statute 
expressly  grants  the  court  the  power  in  appointing  a  receiver  to  en- 
join the  judgment  debtor  and  %.ll  persons  with  notice  of  the  supple- 
mentary proceedings  from  conveying  or  interfering  with  the  prop- 
erty involved,  but  when  such  property  is  a  certain  number  of  shares 
of  stock  in  a  corporation,  the  injunction  cannot  be  made  to  extend 
to  all  of  the  stock,  property  and  holdings  of  such  corporation,  not- 
withstanding the  latter  was  organized  as  a  holding  company  for  the 
judgment  debtor's  family.*^ 

In  a  New  York,  case  it  was  held  that  a  corporation,  forbidden,  by 
the  order  requiring  it  to  appear  for  examination  in  supplementary 
proceedings,  **to  transfer  or  make  or  suffer  any  other  disposition  of 
any  property  belonging  to  such  judgment  debtor  •  *  •  or  in 
any  manner  to  interfere  therewith,  until  further  order  in  the  prem- 
ises," was  not  guilty  of  contempt,  as  having  violated  such  order,  by 
reason  of  the  fact  that  it  subsequently  transferred  to  a  third  person 
for  the  amount  owing  it  by  the  judgment  debtor  a  bond  and  Aortgage 
owned  by  such  debtor  and  assigned  to  it  by  him,  prior  to  the  institu- 
tion of  the  proceedings,  to  secure  the  payment  of  his  indebtedness  to 


title  to  patent  rights.  Inventions 
Corporation  v.  Hobbff,  244  Fed.  430, 
444. 

46Rabbe  v.  Astor  Trust  Co.,  81  N. 
Y.  Misc.  650,  114  N.  Y.  Supp.  131. 

«  Price  V.  Price,  21  N.  Y.  App.  Div. 
597,  47  N.  Y.  Supp.  772. 

47  Howell  V.  German  Theatre,  64 
N.  Y.  M33C.  110,  117  N.  Y.  Supp.  1124. 

48Boucker  Contracting  Oo.  v.  W. 
H.  Callahan  Contracting  Oo.,  218  N. 
Y.  321,  113  N.  E.  257. 

Smith  V.  Cutter,  64  N.,Y.  App. 


Div.  412,  72  N.  Y.  Supp.  99.  See  also 
Denison  v.  Jackson  Bros.  Realty  Co., 
158  N.  Y.  App.  Div.  475,  143  N.  Y. 
Supp.  586,  holding  that  Sorrentino  v. 
Langlois,  144  N.  Y.  App.  Div.*  271, 
128  N.  Y.  Supp.  1003,  was  not  intended 
to  overrule  Smith  v.  Cutter,  supra, 
and  that  the  statement  in  Sorrentino 
V.  Langlois,  ^upra,  conflicting  with 
Smith  V.  Cutter,  supra,  must  be  re- 
garded 83  obiter. 

50  Smith    v.    Weed,    75    Wash.    452, 
134  Pac.  1070. 
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it,  especially  in  view  of  tte  fact  that  after  the.  making  of  the  order 
but  before  the  transfer  was  made  a  receiver  had  been  appointed  and 
the  prohibitive  order  had  thus  been  superseded,**  the  order  appoint- 
ing the  receiver  being  a  ** further  order"  within  the  meaning  of  the 
prohibition.**  Considering  the  question  of  the  inherent  validity  of 
the  transfer  of  the  bond  and  mortgage,  the  court  said:  **The  [pro- 
hibitive] order  •  •  •  did  not  restrain  the  [corporation]  •  •  • 
from  transferring  or  disposing  of  its  own  property.  The  [corpora- 
tion] •  •  •  had  the  legal  title  to  the  bond  and  mortgage  as 
security  for  its  debt.  That  title  and  only  that  could  it  assign.  It 
could  not  transfer  the  interest  of  the  judgment  debtor,  and  its  as- 
signee would  take  only  such  interest  as  it  had.  The  transfer  of  its 
interest,  therefore,  was  not  a  transfer  or  other  disposition  of  any  prop- 
erty of  the  judgment  debtor."  ** 

§3215.  Vacating  or  abatement  of  order.  Under  the  New  York 
Code,  orders  made  in  supplementary  proceedings  are  those  of  the 
judge  and  not  those  of  the  court,**  and  one  judge  cannot,  wheh  bas- 
ing his  action  upon  the  original  papers,  vacate  an  order  for  the  exami- 
nation of  the  judgment  debtor  which  has  been  made  by  another 
judge.** 

Moreover,  such  proceedings  are  not  abated  by  want  of  prosecution, 
at  least,  not  when  the  statute  provides  that  they  can  be  discontinued 
or  dismissed  only  by  an  order  of  the  judge,  made  upon  the  applica- 
tion of  the  judgment  creditor,  upon  such  terms  as  justice  requires.*^ 


61  Sullivan  v.  United  States  Gas 
Fixture  Co.,  134  N.  Y.  App.  Div.  658, 
119  N.  Y.  Supp.  532. 

52  People  V.  Randall,  73  N.  Y.  416. 

M  Sullivan  v.  United  States  Gas 
Fixture  Co.,  134  N.  Y.  App.  Div.  658, 
119  N.  Y.  Supp.  532. 

MFeinberg  v.  Kutcosky,  147  N.  Y. 
App.  Div.  393,  132  N.  Y.  Supp.  9. 

5*  Bamberger-Stern  Co.  v.  Paris, 
159  N.  Y.  Supp.  647,  648. 

In  Belfer  v.  Ludlow,  14*  N.  Y. 
App.  Div.  746,  129  N.  Y.  Supp.  626, 
an  appeal  from  an  order  vacating  an 
ex  parte  order  for  the  examination  of 
a  judgment  debtor,  the  court  lield 
that  the  objection  that  the  vacating 
order  "was  in  effect  an  attempt  by 
one  justice   to   review  the  order   of 


another  justice,  and  hence  without 
jurisdiction,''  was  "untenable,  as  the 
order  appealed  from  was  not  made 
by  a  justice,  but  by  the  court,  on  the 
return  of  the  ex  parte  order.  When 
the  judgment  debtor  was  brought  into 
court,  he  had  a  right  to  object  to  the 
sufficiency  of  the  ex  parte  papers 
which  brought  him  in,  and  it  then 
became  the  duty  of  the  court,  either 
to  vacate  the  ex  parte  order,  or  to 
deny  the  motion  to  vacate.  There  is 
no  other  way  of  reviewing  the  ex 
parte  order,  except  by  an  appeal  from 
an  order  vacating  it,  or  from  one 
denying  a  motion  to  vacate.*' 

56  Boscoe  Lumber  Co.  v.  Payne,  149 
N.  Y.  Supp.  331. 
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I.  ORIGIN  AND  NATUKX  OP  RXMXDT 

I 
I 

13216.  Introductory  statement.  I 

1 3217.  The  writ  of  quo  warranto  at  common  law.  j 

1 3218.  Information  in  the  nature  of  quo  warranto  at  conunon  law — Aa  compared 

with  remedy  by  quo  warranto. 

1 3219.  — Nature  and  purpose. 

1 3220.  Statute  of  Anne  and  other  English  statutes.  I 
1 3221:  Remedy  by  writ  or  by  information  in  United  States — ^In  general.  j 
§  3222.  —  Statotory  substitotes. 

§3223. — Nature  of  proceeding. 


n.  WHEN    BEMXDY   AVAILABLE 


§  3224.  Purpose  and  propriety  of  remedy  generally — ^Redress  of  public  or  privato 

grievances.  i 

§3225.  — Forfeiture  of  franchises  and  ofices.  j 

§  3226.  — Corporations  as  ^'persons"  within  quo  warranto  statutes.  '  \ 

1 3227.  Betermination  of  corporate  existence  and  powers.  I 

1 3228.  Abuse  or  misuse  of  franchises;  violation  of  criminal  laws;  anti-trust  acts.  I 
§  3229.  Nonuser  of  franchises.  I 
§  3230.  Abuse,  misuser,  nonuser  or  usurpation  of  licenses,  privileges  and  fecial  j 

or  secondary  franchises. 

1 3231.  Illegal  acts  not  amounting  to  usurpation  of  franchises.  j 

1 3232.  Ouster  of  foreign  corporations.  j 
§3233.  Ouster  of  corporate  oficers. 

1 3234.  Effect  of  existence  of  other  remedies — ^In  generaL 

1 3235.  —  Remedy  under  criminal  laws.  i 

I 

in.  PBOOEDURB 

§  3236.  Jurisdiction  and  venue. 

§  3237.  Parties  plaintiff — Stete. 

8  3238.  —  Attorney  general  or  other  public  officer  as  relator. 

8  3239.  —  Municipal  corporation  as  relator  or  plaintiff. 

§3240.  —Private  person  as  relator.  * 

§  3241.  —  Right  and  duty  of  public  officers  to  institute  proceedings. 

§3242.  Parties  defendant 

§3243.  Application  for  leave  to  file  information — ^At  ccHnmon  law  and  undjr 

English  statutes. 
§  3244.  —  Rule  in  United  Stetes. 
§  3245.  —  Notice  of  application. 
§  3246.  —  Waiver  of  failure  to  obtain  leave. 
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1 3247.  -—Setting  aside  leave. 

S  3248.  Pleadings  in  general. 

I  3249.  Information  or  complaint — Tlieory  and  form. 

i  3250.  —  Snffidencj. 

{3251. — Prayer. 

i  3252.  —  Oonelnsions.  * 

§  3253.  — Pleading  leave  of  court  a»d  relator's  capacity. 

1 3254.  ^—  Alleging  ezistenee  of  clnrporation  and  office. 

i  3255.  —  Alleging  usurpation. 

i  3256.  —  Alleging  misuse  by  formation  of  conspiracy. 

1 3257.  I>emurrer  to  information. 

1 3258.  Plea,  answer  or  return. 

1 3259.  Beplieaiions  and  demurrers  to  pleas;  issues. 

1 3260.  Amendment  of  pleadings. 

i  3261.  Joinder  and  splitting  of  causes   of  action. 
13262.  Abatement  of  proceedings;  dismissal. 
f  3263.  Eight  to  trial  by  jury. 

13264.  Beference  of  questions  of  faet. 

13265.  Evidence. 

13266.  Defenses  in  general. 
§3267.  Laches;  limitation  statutes. 

13268.  Estoppel;  waiver. 

1 3269.  Judgment — In  general. 

§3270.  — Forfeiture  of  charter;  ouster  from  franchises  or  powers. 
§3271.  —Tines;  damages. 

1 3272.  —  Effect  of  prayer  for  relief. 

1 3273.  —  Stay. 
§3274.  Costs. 
§3275.  Beeeivership. 

§  3276.  Appeal  and  review. 

I.  dBIGIN  AND  NATURE  OF  BBMEDT 

§3216.  Intirodiietory  statement.  A  clear,  comprehensive  and  ac- 
curate statement  of  the  principles  governing  the  applicability  of  the 
remedy  of  quo  warranto  to  private  corporations,  and  the  procedure 
when  such  remedy  is  invoked,  of  necessity  involves  an  examination  into 
the  history  of  the  remedy,  and  a  discussion  of  the  ancient  common-law 
remedies  by  the  issuance  of  writs  of  quo  warranto  and  by  informa- 
tions in  the  nature  of  quo  warranto.  In  addition  some  reference  must 
be  had  to  the  English  statutes  on  the  subject. 

7his  results  not  only  (because  of  the  existence  of  the  common  law 
in  yaribus  states,  and  the  consequent  existence  of  the  ancient  remedies, 
but  because  most  of  the  American  statutes  on  the  subject  are  modeled 
either  directly  or  indirectly  after  the  English  statute  of  9  Anne,  c.  20, 
an  enactment  of  great  importance  and  of  far-reaching  effect  with 
reference  to  this  particular  remedy.    In  addition  the  principles  ap- 
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plied  in  the  English  decisions,  not  only  under  the  statute  of  Anne, 
but  also  prior  to  that  time,  are  applied  at  the  present  time.  Thus  the 
rules  as  to  what  parties  may  bring  the  proceeding  are  founded  on  the 
common  law  and  the  English  statutes,  and  the  same  may  be  said  with 
reference  to  the  pleadings  and  the  method  of  pleading  the  facts 
involved.* 

The  American  statutes  and  the  procedure  thereunder  differ  ^videly 
from  the  ancient  remedies,  and  in  some  states  even  the  ancient  name 
of  the  proceeding  has  been  abolished,  or  at  least  is  not  mentioned  in 
the  statute.  So  radically  different  are  the  proceedings  that  it  has  heen 
said  that  the  cases  decided  under  the  ancient  practice  are  of  but 
**  slight  if  any  value.  "•  Nevertheless,  a  close  examination  of  all  the 
cases  will  disclose  the  continual  repetition  of  common-law  principles 
and  rules,  and  the  application  of  the  decisions  under  the  English 
statutes.  And  while  legislatures  may  be  reluctant  to  use  the  name 
**quo  warranto,*'  the  statutory  substitutes  of  the  remedy  are  usually 
designated  quo  warranto  proceedings  by  the  courts,  jurists  and  text- 
writers. 

Another  reason  for  referring  to  the  common  law  and  the  English 
statutes,  is  the  fact  that  equitable  procedure  is  involved  in  some  of  the 
American  decisions.  Referees  have  been  appointed,  and  litigants  have 
sought  to  have  receivers  appointed  when  quo  warranto  proceedings 
were  instituted.  The  remedies  in  cj^uity  and  by  quo  warranto  are  dis- 
tinct, and,  in  general,  equitable  principles  or  procedure  have  no  appli- 
cation. The  exception  to  this  rule  is  in  Tennessee,  where  the  statute 
provides  a  remedy  which  may  be  described  as  a  remedy  by  quo  war- 
ranto plus  the  equitable  remedies  of  injunction  and  otherwise.  The 
Tennessee  decisions  expressly  state  that  the  ancient  remedies  of  writs 
of  quo  warranto  and  by  information  are  abolished  and  do  not  exist 
in  that  state. 

Emphasis  must  be  placed  on  the  growing  importance  of  the  remedy 
by  quo  warranto.  It  is  available  for  a  number  of  purposes  and  has 
been  found  particularly  efScacious  to  punish  corporations  guilty  of 
the  violation  of  criminal  laws^  such  as  the  statutes  against  combina- 
tions and  monopolies.  The  cases  on  the  subject  are  numerQus  in 
Missouri,  while  in  other  states  a  few  cases  are  also  found.    It  is  in- 

1  See  §§  3237-3260,  infra.  etates    of    fact    do    not    necessarily 

8  Such   was  the  view  of   the  Iowa  afford  authoritative  precedents  except 

court,   which    further    said    that    the  for  courts  of  the  jurisdiction  in  which 

statutes  though  enacted  for  the  same  they  have  been  determined."     State 

general    purpose,   "are    so   dissimilar  v.  Des  Moines  City  B.  Co.,  135  Iowa 

in  detail,  that  cases  involving  similar  694,  109  N.  W.  867. 
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tewsting  to  note  that  in  Delaware  the  common-law  remedies  were 
adopted  in  1736  and  existed  as  a  part  of  the  law  of  the  state  as  an 
English  colony.  Nevertheless,  the  remedy  was  first  invoked  in  1881, 
and  was  involved  in  an  appealed  ease  for  the  first  time  in  1911. 

In  this  analysis  reference  is  had  first  to  the  ancient  remedies  and 
the  English  statutes  iii  general.  In  taking  up  the  American  practice 
and  procedure  subsequently,  the  common-law  practice  and  procedure 
is  also  referred  to,  in  connection  with  the  particular  branch  of  the 
remedy  involved.'  ^ 

§  3217.  The  writ  of  quo  warranto  at  common  law.  Little  is  known 
of  the  origin  of  the  cominon-law  writ  of  quo  warranto,  as  its  history 
is  obscured  by  antiquity.*  According  to  some  authorities  the  pro- 
ceeding was  originally  classed  as  a  criminal  proceeding.  It  has  been 
so  described  by  Chancellor  Kent  and  other  learned  judges,*  while 
other  authorities  speak  of  the  remedy  as  a  civil  writ  at  the  suit  of  the 
crown,  which  is,  perhaps,  the  more  generally  accepted  view.'  By  the 
fiction  of  the  feudal  law  the  king  was  the  fountain  whence  all  fran- 
chises were  derived,  the  exercise  of  any  of  which  without  regal  grant 
was  considered  a  usurpation  of  the  royal  prerogative.  Hence  the 
writ  of  quo  warranto  became  a  prerogative  writ  that  issued  of  right, 
wherein  the  king  being  the  sole  party  in  interest,  instituted  the  action 
in  his  own  name,  in  his  own  right,  by  his  attorney  general.''  The 
remedy  was  also  available  in  case  of  nonuser  or  long  neglect  of  a 
franchise,  or  misuser  or  abuse  of  it,  being  a  writ  commanding  the 


'Although  long  in  existence,  the 
remedj  by  an  information  in  the 
natnre  of  quo  warranto  was  first 
invoked  in  Delaware  in  the  ease  of 
Bute  V.  Stewart  (6  Houst.  359)  in 
1881,  and  was  subject  to  judicial  con- 
Btmetion  by  an  Appellate  Court  for 
the  first  time  in  IWl.  Brooks  v. 
Slate,  3  Boyce  (Del.)  1,  51  L.  E.  A. 
(N.  a)  1126,  Ann.  Ca«.  1915  A  1133, 
79  Atl.  790. 

^Brooks  V.  State,  3  Boyce  (Del.)  1, 
51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cw. 
1915  A  1133,  79  Atl.  790.  See  Stete 
V.  Standard  Oil  Co.  of  Kentucky,  120 
Tenn.  86,  110  S.  W.  565. 

*  Attorney  General  v.  TJtica  Ins.  Co., 
2  Johns.  (N.  Y.)  371.  See  also  State 
V.  Des  Moines  City  R.  Co.,  135  Iowa 
^'  ,  109  N.  W.  867. 


6  Ames  V.  Kansas,  111  U.  S.  449, 
28  L.  Ed.  482;  Bez  v.  Marsden,  3 
Burr.  1817.  See  State  v.  Standard 
Oil  Co.  of  Kentucky,  120  Tenn.  86, 
110  S.  W.  565. 

7  3  Bl.  Com.  262;  Brooks  v.  State,  3 
Boyce  (Del.)  1,  51  L.  R.  A.  (N.  S.) 
1126,  Ann.  Oas.  1915  A  1133,  79  Atl. 
790.  See  abo  People  v.  Union  Con- 
sol.  El.  R.  Co.,  263  111.  32,  Ann.  Cas. 
1915  C  388,  105  N.  E.  12;  People  v. 
Healy,  230  HI.  280, 15  L.  R.  A.  (N.  8.) 
603,  82  N.  B.  599;  State  v.  Des 
Moines  City  R.  Co.,  135  Iowa  694,  109 
N.  W.  867;  State  v.  Standard  Oil 
Co.  of  Kentucky,  120  Tenn.  86,  110 
S.  W.  565. 
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defendant  to  show  by  what  warrant  he  exercised  such  a  franchise, 
having  never  had  any  grant  of  it^  nor  having  forfeited  it  by  neglect 
or  abuse.* 


§3218.  Iiiformation  in  the  nature  of  quo  warranto  at  ocmunon 
law— As  compared  with  remedy  by  quo  wartianto.  There  is  a  dis- 
tinction ibetween  a  writ  of  quo  warranto  and  an  information  in  the 
nature  of  quo  warranto,^  in  origin,  form  and  procedure;^®  and  al- 
though it  has  been  said  ^at  the  ancient  writ  was  the  foundation  of 
the  more  modem  proceeding  by  information,^^  it  appears  that  the 
latter  remedy  grew  up  in  England  gradually  and  finally  displaced 
the  remedy  by  writ  of  quo  warranto.^*  This  had  occurred,  even  in 
^lackstone's  time,  and  while  the  objects  of  the  two  proceedings  w^re 
substantially  the  same,  the  proceeding  by  information  was  favored 
for  various  reasons.  Not  only  was  the  proceeding  by  writ  of  quo 
warranto  of  cumbersome  length,  but  the  judgment  rendered  in  such 
proceeding  was  final  and  conclusive,  even  against  the  crown,  whereas 
the  remedy  by  information  filed  in  the  court  of  the  king's  .bench  by 
the  attorney  general  was  speedier,  and  the  judgment  not  quite  so 
conclusive.^*  There  is  no  historical  certainty  as  to  Jbhe  origin  of  this 
remedy  by  information  in  the  nature  of  quo  warranto,  although  it 
existed  long  before  the  time  of  the  enactment  of  the  statute  of  Anne.^^ 


•  3  Bl.  Com.  262.  See  State  v.  Des 
:^oines  City  B.  Co.,  135  Iowa  694,  109 
N.  W.  867;  State  v.  Standard  Oil  Co., 
218  :^o.  i,  116  S.  W.  902. 

9  State  V.  Standard  Oil  Co.,  218  Mo. 
1, 116  S.  W.  902. 

10  Brooks  V.  State,  3  Boyee  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

n  Territory  v.  Virginia  Boad  Co., 
2  Mont.  96. 

18  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  AtL  790;  People  t. 
Union  Consol.  El.  B.  Co.,  263  111.  32, 
Ann.  Ca3.  1915  C  388,  105  N.  £.  12; 
People  y.  Healy,  230  Dl.  280,  15  L.  B. 
A.  (N.  S.)  603,  82  N.  E.  599;  State 
y.  Des  Moines  City  B.  Co.,  135  Iowa 
694,  109  N.  W.  867.  See  State  y. 
Standard  Oil  Co.  of  Kentucky,  120 
Tenn.  86, 110  S.  W.  565. 


IS  3  Bl.  Com.  263;  State  y.  Standard 
OU  Co.,  218  Mo.  1,  116  S.  W.  902.  See 
State  y.  Standard  Oil  Co.  of  Ken- 
tucky, 120  Tenn.  86,  110  8,  W.  565. 

U  Brooks  y^  State,  3  Boyce  (DeL) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790.  See  SUte 
y.  Standard  Oil  Co.  of  Kentucky,  120 
Tenn.  86,  110  S.  W.  565. 

The  statute  of  9  Anne,  c.  20,  was 
not  the  origin  of  proceedings  by  in- 
formation, as  ^ueh  proceedings  existed 
prior  to  that  time  in  England,  and  the 
fourth  section  of  the  statute  express- 
ly recognizes  the  existence  of  the 
remedy.  Brooks  y.  State,  3  Boyce 
(Del.)  1,  51  L.  B.  A.  (N.  S.)  1126, 
Ann.  Cas.  1915  A  1133,  79  Atl.  790; 
State  y.  Des  Moines  City  B.  Co.,  135 
Iowa  694,  109  N.  W.  867;  State  y. 
Portage  City  Water  Co.,  107  Wis. 
441,  83  N.  W.  697. 
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§  3219.  —  Nature  and  pnrpoee.  The  proceeding  by  information  in 
the  nature  of  qno  warranto  was  a  criminal  proceeding  in  nature,^ 
and  was  a  prerogative  remedy,^®  in  the  sense  that  it  was  allowed  only 
Tnthin  the  exercise  of  judicial  discretion,^''  being  instituted  in  the 
name  of  the  crown  upon  the  information  of  the  attorney  generaL^^ 
It  was  like  the  ancient  writ  of  quo  warranto,  in  that  it  was  a  pro- 
ceeding to  try  the  right  or  title  to  an  office,  franchise  or  liberty,**  and . 
it  seems  to  have  been  long  settled  in  England  that  the  remedy  might 
not  be  invoked  for  the  redress  of  mere  private  grievances,  but  only 
when  a  wrong  had  been  done  to  the  public.*^ 

The  relief  granted  included  not  only  the  ouster  from  the  usurped 
ofBce  or  franchise,  but  the  usurper  was  punished  by  the  imposition 
of  a  fine.** 

S8220.  Statute  of  Axine  and  other  English  statutes*  The  statutes 
npon  the  subject  of  quo  warranto,  enacted  in  England,  made  a  great 
stride  towards  English  liberty  and  the  limitation  of  the  royal  preroga- 
tive.**  There  are  a  number  of  these  statutes,  ibut  by  far  the  most 
important  is  the  statute  of  9  Anne,*c.  20,  which  was  enacted  in  1711. 


l»3  Bl.  Com.  a63;  People  v.  Healy, 
230  lU.  280,  15  L.  B.  A.  (N.  8.)  603, 
82  N.  E.  599;  State  v.  De3  Moines 
City  B.  Co.,  135  Iowa  694,  109  N.  W. 
867.  See  also  State  v.  Standard  Oil 
Co.  of  Kentucky,  120  Tenn.  86,  110 
a  W.  565. 

The  eonyenienees  attending  the  in- 
fonnatiotf,  as  a  mode  of  trying  the 
mere  question  .of  right  to  an  office  or 
franchise  were  such  that,  although  it 
never  entirely  lost  its  form  as  a  crim- 
inal proceeding,  it  was  ao  modeled 
as  to  become  substantially  a  civil 
action.  See  State  y.  Standard  Oil 
Co.  of  Kentucky,  120  Tenn.  86,  110 
a  W.  565. 

W  People  V.  Union  Consol.  El.  B. 
Co.,  263  m.  32,  Ann.  Cas.  1915  C  388, 
105  N.  B.  12;  People  v.  Healy,  230  111. 
280, 15  L.  B.  A.  (N.  S.)  603,  82  N.  E. 
599. 

17  Brooks  V.  State,  3  Boyce  (Del.) 
1, 51  L.  B.  A.  (N.  S.)  1126,  Ann.  C&s. 
1915  A  1133,  79  Atl  790.  See  i  3243, 
infia. 

l^See  13237  et  seq.,  infra. 


19  Brooks  V.  State,  3  Boyee  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790;  People  v. 
Healy,  230  IlL  280, 15  L.  B.  A.  (N.  S.) 
603,  82  N.  E.  599.  See  State  v.  Stan- 
dard Oil  Co.  of  Kentucky,  120  Tenn. 
86,  110  S.  W.  565. 

SO  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Ca3. 
1915  A  1133,  79  Atl.  790;  State  v. 
Home  Brewing  Co.  of  Indianapolis, 
182  Ind.  75,  105  N.  E.  909. 

21  See  I  3269,  infra. 

28  See  State  ▼.  Standard  OU  Co.  of 
Kentucky,  120  Tenn.  86,  IIQ  &.  W. 
565. 

Quo  warranto  proceedings  were 
first  regulated  by  statute  as  early  as 
1278,  by  the  statute  of  6  Edw.  I,  e.  1, 
passed  in  consequence  of  the  commis- 
sion of  quo  warranto  issued  by  the 
king.  A  di3tinction  was  drawn  in 
the  report  between  libertates,  juris- 
diction exercised  by  the  lord  as  lord, 
and  regalia,  jurisdietion  exercised  by 
crown  grant.  Encyc.  Britannica 
(11th  Ed.),  voL  22,  p.  764. 
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While,  as  a  general  rule,  the  statute  does  not  exist  in  the  United 
States  as  a  part  of  the  common  law,**  although  it  has  been  held  a 
part  of  the  common  law  in  force  in  the  state  of  New  Mexico,**  the 
words  of  the  statute  are  preserved  in  substance  in  the  majority  of 
the  states  of  the  Union,**  and  in  fact,  this  statute  is  the  basis  of  the 
remedy  in  England  and  in  the  United  States  at  the  present  time, 
except  where  the  proceedings  are  established  or  changed  by  statute.** 

As  noted  previously,  the  statute  did  not  originate  the  proceeding 
by  information,*'  and  was,  in  the  main,  a  mere  regulation  of  pro- 
cedure,** but  it  covered  the  practice  of  filing  informations  on  private 
relation,**  and  it  can  be  said  the  quo  warranto  proceedings,  as  a 
means  of  investigating  and  determining  civil  rights  between .  parties, 
originated  with  the  statute  of  Anne.**  As  a  result,  the  proceeding  by 
information  might  be  applied  to  the  decision  of  corporation  disputes 
between  party  and  party,  without  any  intervention  of  the  preroga- 


88  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  R.  A.  (N.  8.)  1126,  Ann.  Ca«. 
1915  A  1133,  79  Atl.   790. 

The  statute  of  9  Anne,  c.  20,  was 
never  in  force  in  the  American  col- 
onies. Brooks  y.  State,  3  Boyce 
(Del.)  1,  61  L.  B.  A.  (N.  S.)  1126, 
Ann.  Cas.  1916  A  1133,  79  Atl.  790; 
People  .V.  Healy,  230  111.  280,  15  L. 
B.  A.  (N.  8.)  603,  82  N.  E.  599. 

As  a  result,  the  construction  given 
to  the  statute  of  Anne  by  the  English 
courts  does  not  apply.  State  v. 
Portage  City  Water  Co.,  -107  Wis. 
441,  83  N.  W.  697. 

84  State  V.  Tularosa  Community 
Ditch,  19  N.  M.  352,  143  Pac.  207. 

85  See  State  v.  Home  Brewing  Co. 
of  Indianapolis,  182  Ind.  75,  106  N. 
E.  900 ;  State  v.  Standard  Oil  Co.  of 
Kentucky,  120  Tenn.  86,  110  S.  W. 
665. 

In  most  of  the  American  jurisdic- 
tion3  that  provide  statutory  remedies 
by  quo  warranto,  the  statutes  are 
modeled  after  the  statute  of  Anne. 
Brooks  V.  State,  3  Boyce  (Del.)  1, 
61  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

The  words  of  the  New  York  statute 
(2    Bev.    St.    681,    §28)    were    taken 


from  9   Anne,  c.  20,   §  4.     People  v. 
Thompson,  16  Wend.  (N.  Y.)   655. 

The  Illinois  Quo  Warranto  Act  (J. 
&  A.  Ann.  St.  5J  8687  et  seq.)  is  a 
substantial  copy  of^  the  statute  of  9 
Anne,  c.  20.  People  v.  Waite,  70 
m.  25;  People  v.  ^idgley,  21  Dl.  65. 

The  language  used  in  the  Wiscon- 
sin statute  came  indirectly  from  the 
English  statute,  being  copied  from 
the  New  York  statute.  State  v.  Nor- 
cross,  132  Wis.  634,  122  Am.  St.  Rep. 
998,  112  N.  W.  40;  State  v.  Portage 
City  Water  Co.,  107  Wis.  441,  83  N. 
W.  697. 

In  £ome  of  the  older  states  the 
practice  instituted  upon  the  adoption 
of  the  statute  of  Anne  still  prevails. 
State  V.  Des  Moines  City  B.  Co.,  135 
Iowa  694,  109  N.  W.  867. 

86  Territory  v.  Virginia  Bead  Co., 
2  Mont  96. 

87  See  §  3216,  supra. 

8B  State  V.  Portage  City  Water  Co., 
107  Wis.  441,  83  N.  W.  697. 

89  State  V.  Home  Brewing  Co.  of 
Indianapolis,  182  Ind.  76,  105  N.  £. 
909. 

80  People  V.  Healy,  230  111.  280,  15 
L.  R.  A.  (N.  S.)  603,  82  N.  E.  599. 
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tive,*^  and  the  province  of  hiformations  was  very  greatly  enlarged.'* 
The  statute  authorized  and  required  the  proper  officer  to  file  an 
information,  by  leave  of  court,  upon  the  relation  of  any  person  desir- 
ing to  prosecute  the  same,  against  persons  usurping  or  unlawfully 
holding  certain  offices  or  franchises,  and  provided  for  the  speedy 
determination  of  the  suit.  If  the  defendant  was  convicted,  a  fine 
might  be  imposed  as  well  as  the  judgment  of  ouster,  and  the  relator 
might  pay  or  receive  costs,  according  to  the  event  of  the  suit.'*  The 
remedy  was  still  prerogative  in  its  nature,  in  that  it  could  not  be 
employed  without  leave,  and  was  entitled  in  the  name  of  the  »king 
upon  the  relation  of  the  private  individual.'*  Also  the  statute  was 
limited  in  its  territorial  scope,  and  referred  to  offices  and  franchises 
of  a  public  and  political  character,  originally  derived  from  the  king, 
which  were  enumerated  in  the  preamble.**  Among  the  other  English 
statutes,  which  may  be  referred  to,  are  the  statute  of  3  Geo.  II,  c.  25, 
which  provided  for  a  trial  by  jury  in  quo  warranto  proceedings,**  and 
the  statute  of  4  and  5  William  and  Mary,  c.  18,  as  to  proceedings  by 
private  relators  and  requiring  a  recognizance.*'' 

§  3221.  Eemedy  by  writ  or  by  information  in  United  States— In 
general.  The  remedy  by  information  in  the  nature  of  quo  war- 
ranto was  a  part  of  that  vast  mass  of  remedies  for  wrongs  which  were 
brought  over  to  this  country  by  the  early  English  settlers,**  and  the 
same  statement  applies  to  the  remedy  by  writ  of  quo  warranto,  which 
had  fallen  into  general  disuse.  By  the  adoption  of  the  common  law, 
these  remedies  were  made  a  part  of  the  civil  judicature  of  various 
states,  and  still  exist  in  a  large  number  of  such  states  together  with 
the  practice  and  procedure  incident  to  such  remedies.  But  the  reme- 
dies adopted  are  the  common-law  remedies  and  not  the  statutory 


SI  3  BL  Com.  264. 

8a  The  statute  of  9  Anne,  c.  20,  gave 
to  private  individuals  the  power  of 
proceeding  against  any  one  who  un- 
lawfully usurped  or  intruded  into  any 
office  or  franchise.  Bee  State  v. 
Standard  Oil  Co.  of  Kentucky,  120 
Tenn.  86,  110  S.  W.  565. 

It  authorized  the  filing  of  informa- 
tions by  leave  of  court,  at  the  rela- 
tion of  a  private  person,  as  a  means 
for  determining  civil  rights  between 
parties.  People  v.  Union  Corisol.  El. 
R.  Co.,  263  ni.  32,  Ann.  Cas.  1915  C 
388,  105  N.  E.  12. 


88  3  Bl.  Com.  264;  People  v.  Healy, 
23Q  ni.  280,  15  L.  B.  A.  (N.  8.)  603, 
82  N.  E.  599;  State  v.  Des  Moines 
City  B.  Co.,  135  Iowa  694,  109  N.  W. 
867;  State  v.  Tularosa  Community 
Ditch,  19  N.  M.  352,  143  Pac.  207. 

84Brook3  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915 A  1133,  79.Atl.  790. 

86  Brooks  v.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

86  See  §  3263. 

87  See  S  3240. 

38  Brooks  V.  State,  3  Boyce   (Del.) 
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remedies.'^  In  some  states,  the  writ  and  information' as  original 
proceedings  are  abolished  by  statute,  and  exist  only  as  an  aid  to  the 
jurisdiction  of  appellate  courts,^  and  in  other  states  these  ancient 
common-law  remedies  have  no  existence.^  It  may  also  'be  mentioned 
that  at  the  common  law  both  scire  facias  and  the  information  in  the 
nature  of  quo  warranto  were  the  appropriate  remedies  to  enforce  the 
dissolution  of  a  corporation  for  cause  of  forfeiture,^  and  in  one  state 
it  has  been  held  that  the  remedy  by  writ  of  scire  facias  is  the  exclusive 
method  for  obtaining  such  relief.** 


§  3222.  —  Statutoiy  substitutes.  The  statutory  provisions  as  to 
quo  warranto  proceedings,  in  a  large  number  of  states,  are  modeled 
after  the  statute  of  Anne,  as  has  already  been  noted,**  but  in  other 


1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

S9  The  remedy  by  an  information  in 
the  nature  of  quo  warranto,  waa  by 
the  general  adoption  of  the  powers 
of  the  King's  Bench,  by  statutory  and 
constitutional  enactments,  beginning 
in  1736  (Laws  of  Bel.  vol.  1,  pp.  121, 
122)  and  eoneluding  with  the  exist- 
ing constitution,  made  a  part  of  the 
civil  judicature  of  the  state  of  Dela- 
ware. Brooks  V.  State,  3  Boyce  (Dei) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Ca& 
1915  A  1133,   79  Atl.  790. 

The  common  law  of  Indiana,  exist* 
ing  by  legislative  adoption  is  the 
eommon  law  of  England  and  the 
English  statutes  of  general  nature  aa 
it  was  prior  to  1607,  and  in  regard  to 
quo  warranto,  the  law  amounted  to 
this  and  no  more.  The  writ  having 
fallexi  into  disuse,  the  information 
would  lie  in  the  name  of  the  attorney 
general  to  secure  a  forfeiture,  ouster 
and  fine,  in  the  case  of  a  misuser  of 
corporate  franchises.  State  v.  Home 
Brewing  Co.  of  Indianapolis,  182  Ind. 
75,  105  N.  E.  909. 

An  information  in  the  nature  of 
quo  warranto  by  the  attorney  general 
in  behalf  of  the  state  to  forfeit  the 
charter  of  a  corporation  for  misuser 
or  nonuser,  or  for  failure  to  perform 
a  condition  subsequent  which  is  ex- 


pressly declared  a  eaose  for  forfeiture, 
is  a  remedy  at  common  law,  and  it 
may  be  brought  whenever  a  cause  for 
forfeiture  arises.  It  is  mot  neees- 
eary  that  there  shaU  be  any  general 
or  special  statute  authorizing  the  pro- 
eeeding  to  be  brought.  State  v. 
Souther^i  Pac  B.  Co.,  24  Tex.  80. 

40  Louisiana  ft  N.  W.  B.  Co.  v. 
State,  75  Ark.  435,  ^  Ann.  Gas.  637, 
68  S.  W.  559.  See  State  v.  Standard 
on  Co.,  218  Mo.  1,  116  S.  W.  902. 

The  constitution  has  vested  in  the 
flupreme  court  original  Jari^dietion 
for  hearing  and  determining  pro- 
ceedings by  quo  warranto  or  ''infor- 
mations in  the  nature  of  quo  war- 
ranto." State  V.  Arkansas  Lumber 
Co.,  260  Mo.  212,  169  S.  W.  145. 

41  Neither  the  old  writ  of  quo 
warranto  nor  the  information  in  the 
nature  of  quo  warranto  has  ever  been 
adopted  in  Tennessee.  State  v.  Stan- 
dard Oil  Co.  of  Kentucky,  120  Tenn. 
86,  110  S.  W.  665. 

4SQreen  v.  St  Albans  Trust  Co., 
67  Vt.  340. 

48  Under  the  Act  of  October  23, 
1797  (now  found  in  B.  L.  c.  72)  the 
mode  of  forfeiting  the  charter  of  a 
corporation  is  by  writ  of  scire  facias 
and  such  method  is  exclusive.  Green 
v.  St.  Albans  Trust  Co.,  57  Vt.  340. 

44  See  i  3220. . 
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fi^eeial  statutes  have  been  enacted  providing  a  remedy  in  lieu 
^warranto  or  proceedings  in  the  nature  of  quo  warranto  and 
the  latter  remedies.    These  statutory  substitutes  generally 
a  somewhat  enlarged  remedy,  similar  to  the  common-law  pro- 
by  information,  but  with  statutory  regulation  of  the  practice 
<;edure.^   It  has  been  held  that  such  statutes  are  remedial  and 

construed.** 
:Mie  states,  the  use  of  the  words  **quo  warranto"  or  **proceed- 
the  nature  of  quo  warranto''  is  avoided.    Nevertheless,  an 


»aauu     State  ▼.  Birmingliam 

^orks  Co.,  185  Ala.  388,  Ann. 

.6  G    166,    64    Bo.    23.  >  The 

(Code   Ala.    1907,    if   5450- 

8t  found  in  the  Code  of  1852 

ided  to  furnish  a  remedy  co- 

B  in  scope  'with  the  common- 

Tmation  in  the  nature  of  quo 

>.       State     V.     Birmingham 

^orks  Co.,  185  Ala.  388,  Ann. 

<C  166,  64  Bo.  23.    Bee  also 

le  k  N.  B.  Co.  V.  State,  154 

45  So.  296. 

10.     state  Bailroad  Commis- 

ti\0^    -V-.       :people,  44  Colo.  345,  22  L.  B. 

>-      C^N-^       S.)    810,  98  Pac,   7.     Under 

et»^pt;«:K*     27  of  the  Code,  the  action  for 

^^^^^^fiT     title  to  a  public  office  or  fran- 

«**     ^     ^'wm    a  substitute  for  the  original 

^^^^**o*^-law    quo    warranto    remedy. 

^     ^^    ^^^4ulroad  Commission  v.  People, 

A    W^^^-  345,  22  L.  B.  A.  (N.  a).  810, 


thegQ 


•    7. 

^^na^     State  v.  Home  Brewing 

^*  ^5^      Ilndianapolis,  182  Ind.  75,  105 

*!:    -^-        909.      The    Indiana    statute 

^  ""T^^  *  Ann.  St.  1914,  §{  1188-1203) 

^  T^^^^iB    a    definite,     comprehensive 

■*'m^fficient    method    of    enforcing 

3^«medies,  and  especially  of  the 

which  the  sovereign  may  seek 

^^K'cise  against  a  corporation  to 

a  forfeiture  of  its  franchise. 

t«tute  is  exclusive  in  all  of  the 

^  ^,  ^'^^^^lars  of  remedy  and  procedure 

T    ^        ^t  covers.    State  v.  Home  Brew- 

'^^  ^^.  of  Indianapolis,  182  Ind.  75, 

^^^   ^-  E.  909. 


to  d: 


rihia 


Iowa.  Code,  tit.  21,  c  9,  §  4313  et 
seq.  State  v.  Des  Moines  City  B.  Co., 
135  Iowa  694,  109  N.  W.  867. 

Keiw  York.  The  legislature  in 
abolishing  the  writ  of  quo  warranto, 
did  not  intend  to  deprive  the'  court  of 
jurisdiction  to  forfeit  the  franchises 
of  corporations,  but  merely  intended 
to  ehange  the  form  of  procedure  so 
that  the  relief  formerly  obtainable  by 
quo  warranto,  informations  in  the 
nature  of  quo  warranto,  and  by  scire 
facias,  should  be  had  in  actions  or  by 
motions  as  prescribed  by  the  Code  of 
Civil  Procedure.  People  v.  Bleecker 
St.  &  F.  F.  B.  Co.,  140  App.  Div.  611, 
125  N.  Y.  Supp.  1045.  The  early  New 
York  statute  was  a  substantial  copy 
of  the  jstatute  of  Anne,  and  some  of 
the  provisions  of  the  statute  of  Anne 
fltill  are  found  in  the  statutes  of  this 
state.    See  §  3220,  eupra. 

Wasblngton.  State  v.  Seattle  Qas 
ft  Electric  Co.,  28  Wash.  488,  70  Pac. 
114,  68  Pac.  946. 

Wisoonain.  Stats.  1898,  i  3466,  is  a 
literal  copy  of  a  New  York  statute. 
(2  Bev.  St.  1829,  pt.  HI,  c.  IX,  tit.  2, 
S  28),  and  has  many  of  the  features 
of  the  statute  of  Anne.  State  v. 
Portage  City  VTater  Co.,  107  Wis.  441, 
83  N.  W."  697. 

46  State  V.  Seattle  Gas  &  Electric 
Co.,  28  Wash.  '488,  70  Pac.  114,  68  Pac. 
946. 
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exammation  of  the  statutes  in  question  will  disclose  that  the  object  is 
to  secure  the  essential  purposes  formerly  effected  by  these  remedies, 
and  it  has  accordingly  been  held  that  it  was  not  improper  to  speak  of 
the  statutory  remedy  as  a  quo  warranto  proceeding,  although  in  the 
strict  sense  of  the  term  such  an  appellation  might  be  erroneous.*''  In 
one  state  an  equity  proceeding  may  be  brought  to  secure  the  relief 
formerly  obtained  by  quo  warranto  proceedings,  and  the  object  seems 
to  have  been  to  enact  a  quo  warranto  statute  with  the  procedure  to 
be  governed  by  equitable  rules.  Accordingly  a  proceeding  in  this 
state  carries  with  it  the  vast  remedial  incidents  of  a  court  of  equity, 
by  injunction  and  otherwise.**  In  'another  state,  the  statute  on  the 
subject  is  but  a  re-enactment  of  the  common  law,  and  there  is  no 
attempt  to  abolish  the  common-law  remedy ;  *•  and  in  some  states  it 
seems  that  the'  statutes  supplant  the  common  law  by  regulating 
practice.*^ 

§  3223.  —  Nature  of  proceeding.  The  discussion  as  to  the  nature  of 
quo  warranto  proceedings  in  the  United  States  has  been  prolonged  by 
the  retention  of  the  words  '* information,'*  ** prosecute, *'  ** guilty," 
**fine,"  ''punish,''  and  the  like,  words  which  are  survivals  of  the 
period  when  the  proceeding  was  criminal  in  every  respect.  But  in 
England  before  the  time  of  the  Revolution,  and  since  that  date  in 
most  of  the  American  states/ quo  warranto  has  been  resorted  to  for 
the  purpose  of  trying  the  civil  right  and  determining  whether  a 
defendant  had  usurped  or  forfeited  an  office  or  franchise.  And  after 
quo  warranto  proceedings  began  to  be  used  as  a  method  of  trying 
title,  it  was  inevitable  that  the  civil  feature  would  tend  to  dominate  in 
fixing  the  character  of  the  proceeding  for  all  purposes.*^  At  the 
present  time  the  tendency  of  all  courts  is  to  regard  quo  warranto  as  a 


47  state  V.  Des  Moinei3  City  B.  Co., 
135  Iowa  694,  109  N.  W.  867. 

48 Shannon's  Tennessee  Code,  §| 
516^-5187.  State  v.  Standard  Oil  Co. 
of  Kentucky,  120  Tenn.  86,  110  S. 
W.  565. 

49  Mont.  Civil  Practice  Act,  ap- 
proved January  12,  1872,  §  310  et 
seq.  Territory  v.  Virginia  Boad  Co., 
2  Mont.  96. 

To  a  certain  extent  the  common-law 
remedy  exists  in  Indiana,  as  has  been 
noted.     See  §  3221,  supra. 

50  The  statute  defining  the  practice 


in  quo  warranto  and  the  conditions  to 
which  th^  3ame  apply  has  existed  as 
early  as  January  14,  1825,  and  still 
exists  practically  unchanged  (Rev.  St. 
1909,  §  2631  et  seq.).  State  v.  Arkan- 
sas Lumber  Co.,  260  Mo.  212^  169  S. 
W.  145. 

In  Missouri,  the  Supreme  and 
Appellate  courts  have  jurisdiction  of 
quo  warranto  proceedings  by  virtue 
of  the  constitution.    See  §  3236,  infra. 

51  Standard  Oil  Co.  v.  State  of 
Missouri,  224  U.ft  270,  56  L.  Ed.  760, 
Ann.  Cas.  1913  D  936. 
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summary  remedy  invoked  for  the  settlement  of  civil  rights,**  and 
while  the  proceeding  is  criminal  in  form,  and  is  spoken  of  as  a  prose- 
cution, it  is  a  civil  action.**  In  one  state  it  was  pointed  out  that  the 
only  difference  between  a  quo  warranto  proceeding  and  an  ordinary 
civil  action  was  the  formal  requirement  that  the  proceeding  be  insti- 
tuted on  the  relation  of  some  one.*^  This  is  the  general  rule,  although 
there  are  states  where  the  proceeding  is  treated  as  criminal  both  in 
procedure  and  in  the  relief  afforded.** 


II.   WHEN  REMEDY  AVAILABLE 

§3224.  Purpose  and  propriety  of  remedy  generally— Eedress  of 
public  or  private  grievances.  The  paramount  purpose  of  the  rem- 
edy  of  quo  warranto,  and  the  statutes  providing  for  proceedings  of 
that  nature,  is  the  protection  of  public  interests,  either  to  redress 
public  wrongs  or  to  enforce  public  Tights.*^  The  remedy  is  not  avail- 
able for  the  enforcement  of  private  rights  or  for  the  redress  of  private 
or  local  grievances.*'    This  is  true  whether  the  remedy  is  invoked  by 

58  People  V.  Heidelberg  Garden  Co.,      Tenn.  86,  110  S.  W.  565. 
233  111.  290,  84  N.  E.  230,'  aflf'g  124 
111.  App.  331.  • 

S3  Arkansas.    Louisiana  &  N.  W.  B. 


Co.  V.  State,  75  ^k.  435,  5  Ann.  Cas. 
637,  88  a  W.  559. 

minoJs.  People  v.  Heidelberg  Gar- 
den Co.,  233  111.  290,  84  N.  E.  230, 
aff'g  124  111.  App.  331.  Under  the 
Illinois  statute  as  to  quo  warranto 
(J.  &  A.  Ann.  St.  ^[8687  et  seq.),  the 
proceeding  is  a  civil  remedy  when 
used  for  the  protection  of  private 
rights.  People  v.  Healy,  230  Illi  280, 
15  L.  R.  A.  (N.  8.)  603,  82  N.  E.  599. 

Iowa.  State  v.  Des  Moines  City  B. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

Maine.  State  v.  York  Light  &  Heat 
Co.,  113  Me.  144,  93  Atl;  61. 

IfifSOuxL  State  v.  Arkansas  Lum- 
ber Co.,  260  Mo.  212,  169  S.  W.  145; 
State  V.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902;  State  v.  Business 
Men's  Athletic  Olub,  178  Mo^  App. 
548,  163  a  W.  901. 

Temiessee.  An  equity  proceeding 
under  Shannon's  Code,  §§5165-5187 
is  purely  civil  in  nature.  State  v. 
Standard  Oil   Co.   of  Kentucky,  JL20 


Washington.  State  v.  Seattle  Gas 
&  Electric  Co.,  28  Wash.  488,  70  Pac. 
114,  68  Pac.  946. 

WlBconsin.  State  v.  Norcross,  132 
Wi^.  534,  122  Am.  St.  Bep.  998,  112 
N.  W.  40. 

54  State  v.  Seattle  Gas  &  Electric 
Co.,  28  Wash.  488,  70  Pac.  114,  68 
Pac.  946  (referring  to  the  statutory 
remedy) . 

»5  See  State  v.  Keam,  17  B.  L  391, 
22  Atl.  322,  1018. 

56  People  v.  Healy,  230  HI.  280,  15 
L.  B.  A.  (N.  S.)  693,  82  N.  E.  599 ; 
State  V.  Des  Moines  City  B.  Co.,  135 
Iowa  694,  109  N.  W.  867;  Territory 
V.  Virginia  Bead  Co.,  2  Mont.  96; 
State  V.  Norcross,  132  Wis.  534,  122 
Am.  St.  Bep.  998,  112  N.  .W.  40. 

57 State  V.  Business  Men's  Athlet- 
ic Club,  178  Mo.  App.  548,  163  S.  W. 
901;  Territory  v.  Virginia  Boad  Co., 
2  Mont.  96;  State  y.  Seattle  Qb3  & 
Electric  Co.,  28  Wash.  488,  70  Pac. 
114,  68  Pac.  946. 

Quo  warranto  is  not  a  remedy  to 
determine  disputes  between  a  private 
person   and  a  corporation.     State   v. 
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the  public  prosecutor  or  by  a  private  citizen.  To  the  effectuation  of 
the  public  purpose,  the  protection  of  private  interests  which  may  be 
involved  is  only  incidental.** 

In  accordance  with  this  rule,  it  has  been  held  that  a  proceeding  to 
exclude  a  corporation  from  the  privilege  of  acting  as  a  trustee  is  not 
maintainable,  as  the  public  interest  is  not  involved.*^  And  a  pro- 
ceeding at  the  relation  of  a  railroad  company  to  oust  railroad  com- 
missioners from  their  ofSces,  which  are  claimed  to  be  illegally  held, 
and  to  declare  void  the  statute  under  which  they  are  appointed  cannot 
be  maintain^ed,  as  it  is  for  the  relator's  private  interest.*^  Nor  will 
quo  warranto  lie  to  'prevent  a  railroad  company  from  making  a 
''reconsignment  charge"  on  grain  for  services  rendered  after  such 
grain  has  been  delivered  on  certain  tracks,  as  the  public  has  no  interest 
in  such  charges  and  mere  private  rights  are  involved.**  It  has  even 
been  held  that  where  a  corporation  violated  its  charter  duty  as  to 
keeping  its  principal  o£Sce  in  a  certain  city  for  a  time  after  it  was 
incorporated,  such  violation  was  not  prejudicial  to  the  citizens  of  the 

state.** 

• 

§  3225.  —  Forfeiture  of  franchiiips  and  offices.  The  general  objects 
and  purposes  of  writs  of  quo  warranto  and  of  proceedings  by  infor- 
mation in  the  nature  of  quo  warranto  at  the  common  law  and  of  the 
similar  proceeding  under  the  statute  of  Anne,  were  substantially  the 
same.  The  remedies  were  available  in  the  case  of  the  usurpation  of 
offices,  franchises  and  liberties,  in  the  case  of  misuser  and  abuse  of 
such  privileges  or  where  there  was  nonuser  or  long  neglect  of  a  fran- 
chise.** And  the  general  objects  and  purposes  of  the  similar  pro- 
ceedings in  the  various  states  of  the  Union  at  the  present  time  are 
also  the  same.  But  in  speaking  of  franchises,  it  must  be  remembered 
that  the  term  is  a  general  one  of  somewhat  extended  meaning.  As 
has*already  been  stated  in  this  work,  the  right  to  exist  as  a  corpora- 
tion, or  the  '* primary  franchise'*  must  be  distinguished  from  the 
powers  and  privileges  vested  in  it,  or  granted  to  it,  generally  called 
' '  secondary  franchises. "  **  * 

Atchison,  T.  &  S.  F.  By.  Co.,  176  Mo.  «!  State  v.  AtcWaon,  T.  ft  S.  F.  By. 

687,  63  L.  B.  A.  761,  75  S.  W.  776.  Co.,  176  Mo.  687,  63  L.  B.  A.  761,  75 

5S  State  V.  Bqb  Moines  City  B.  Co.,  8.  W.  776. 

135  Iowa  694,  109  N.  W.  867.  «» State   v.   United   States   Endow- 

59  State  V.  Higby  Co.,  130  Iowa  69,  ment  ft  Trust  Co.,  140  Ala.  610,  103 
114  Am.  St.  Bep.  409,  106  N.  W.  382.  Am.  St.  Bep.  60,  37  So.  442. 

60  State     Bailroad     Commission     v.  es  See  ||  3217-3220,  supra. 
People,  44  Colo.  345,  22  L.  B.  A.  (N.  64  See  ii  14,  15,  1148,  supra. 
S.)  810,  98Pac.  7. 
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Proceedings  by  quo  warranto  at  the  common  law  were  proper  to 
reclaim  a  franchise,  whether  corporate  or  not,  and  the  same  rule  has 
been  held  to  exist  in  American  states.^  And  statutes  of  our  American 
statutes,  suibstantially  modeled  after  the  statute  of  Anne,  have  been 
held  to  apply  to  the  same  franchises.  Reference  is  had  to  the  Wis- 
consin statute,  which  contains  no  words  of  limitation  as  to  franchises, 
as  is  contained  in  the  English  statute.^  The  remedy  by  quo  warranto 
is  not  only  available  to  enforce  the  forfeiture  of  the  primary  franchise 
of  a  corporation  or  the  corporate  charter,  and  to  oust  a  corporation 
from  the  usurpation  of  corporate  powers,*^  but  also  to  enforce  the 
forfeiture  of  secondary  or  special  franchises,  privileges  or  consents,*' 
and  to  recover  tne  forfeited  or  usurped  franchise.**  It  has  been  held 
under  this  statute  that  a  defendant  may  be  ousted  from  his  possession 
of  a  fran<!hise  because  he  has  not  the  capacity  to  hold  it  J®  It  has  also 
been  repeatedly  determined  that  there  must  be  user  or  possession  of 
the  ofKce  or  franchise  to  authorize  the  information,  and  that  a  mere 
claim  is  insufficient*'^  The  proceeding  may  also  be  employed  to  oust 
foreign  corporations  from  a  state,''*  and  to  oust  officers  of  corpora- 
tions who  illegally  hold  office.''* 

It  is  not  the  purpose  in  this  chapter  to  enter  into  an  extended  dis- 
cussion of  the  grounds  for  forfeiture  of  franchises,  or  the  causes  giving 
rise  to  the  proceeding  by  quo  warranto.  As  far  as  possible,  the  subject 
will  be  limited  to  matters  of  procedure.^* 

§3226.  — Gorporatioxifl  as  "persons''  within  quo  warranto  stat- 
utes. Section  4  of  the  statute  of  Anne  provided  for  the  filing  of 
informations  in  the  nature  of  quo  warranto  against  persons  usurping 
or  unlawfully  holding  offices  or  franchises.''^    The  same  words  will  be 

65  State  V.  Portage  City  Water  Co.,  Portage  City  Water  Co.,  107  Wjjs.  441, 
107  WijB.  441,  83  N.  W.  697.  83  N.  W.  697. 

66  Stats.    1898,    1 3466.      State    v.  67  See  §  3227,  infra. 
Portage  City  Water  Co.,  107  Wia.  441,  66  See  f  3230,  infra. 

83  N.  W.  697.  69 State  v.  Business  Men's  Athletic 

Stats.    1898,    f  3466,  providing   for  Club,  178  Mo.  App.  548,  163  6.  W.  901. 

flctions  by  the  attorney  general  in  the  70  State  v.  Noreross,  132  Wis.  534, 

name  of  the  state  when  any  person  122  Anu  St.  Bep.  998,  112  N.  W.  40. 

usurps  or  unlawfully  holds  offices  or  71.People    v.   Thompson,    16    Wend. 

franchises,     includes     all     franchises  (N.  Y.)  655. 

-within  the  meaning  of  the  term  as  78  See  I  3232,  infra, 

understood  at  common  law,  whether  78  See  {  3233,  infra, 

lield'by  corporations  or  individuals.  74  See  chapter  on  Forfeiture,  Disso- 

8tate  V.  Milwaukee,  B.  &  L.  G.  B.  Co.,  lution  and  Winding  Up,  infra. 

116  Wis.  142,  92  N.  W.  546 ;  State  v.  75  See  i  3220,  supra. 
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found  in  a  number  of  American  statutes,  and  it  has  been  held  that  the 
word  '* persons"  includes  corporations.  The  holdings  to  this  effect 
are  quite  uniform/®  and  one  court  has  pointed  out  that  the  quoted 
word  applies  to  an  artificial  person  when  it  is  clear  that  such  was  the 
le^slative  intent,  not  only  because  of  statutory  rules  of  construction 
but  because  of  elementary  principles.''' 

§^227.  Determination  of  corporate  ezist^ice  aiid  powers.    The 

remedy  by  an  information  in  the  nature  of  quo  warranto,  or  by  the 
statutory  substitute  for  such  proceeding,  is  the  proper  remedy  to  try 
the  right  of  a  corporation  to  act  as  such,  to  enforce  a  forfeiture  of  the 
corporate  charter,  or  to  oust  a  corporation  from  ftie  unauthorized 
exercise  of  corporate  powers,  w^hether  there  is  a  legal  corporation 
which  has  forfeited  its  right  to  continue,  or  merely  a  de  facto  corpora- 
tion exercising  corporate  powers  without  authority 7®    Thus  the  rem- 


76  state  V.  Des  Moines  City  R.  Co., 
135  Iowa  694,  109  N.  W.  867 ;  People 
V.  Bleecker  St.  &  F.  F.  R.  Co.,  140 
N.  Y.  App.  Div.  611,  125  N.  Y.  Supp. 
1045;  State  v.  Seattle  Gas  &  Electric 
Co.,  28  Wash.  488,  70  Pac.  114,  68 
Pac.  946;  State  v.  Milwaukee  Inde- 
pendent Tel.  Co.,  133  Wis.  588,  114 
N.  W.  108,  315;  State  v.  Portage  City 
Water  Co.,  107  Wis.  441,  83  N.  W.  697. 

77  State  V.  Portage  City  Water  Co., 
107  Wis.  441,  83  N.  W.  697. 

76  Arkansas.  Darnell  v.  State,  48 
Ark.  321,  3  S.  W.  365;  State  v.  Eeal 
Estate  Bank,  5  Ark.  595,  41  Aul  Dec. 
109. 

Colorado.  Crystal  Park  Co.  v.  Mor- 
ton, 27  Colo.  App.  74,  146  Pac.  566. 

lUinols.  People  v.  Union  El.  E. 
Co.,  269  m.  212,  110  N.  E.  1 ;  People 
V.  Larsen,  265  111.  406,  106  N.  E.  947; 
Wheeler  v.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  17  L.  R.  A.  818,  32  N.  E. 
420,  aff'g  43  HI.  App.  626;  People  v. 
Kankakee  River  Improvement  Co., 
103  111.  491;  Nelson  Chesman  &  Co. 
V.  Singer,  183  111.  App.  591;  Henssler 
V.  A.  G.  Wiese  Drug  Co.,  133  111.  App. 
539;  Lincoln  Park  Chapter  No.  177 
Royal  Arch  Masons  v.  Swatek,  105  111. 
App.  604,  aff'd  204  111.  228,  68  N.  E. 
429. 


Indiana.  State  v.  Portland  Nation- 
al Gas  Co.,  153  Ind.  483,  53  L.  R.  A. 
413,  74  Am.  St.  Rep.  314,  53  N.  E. 
1089. 

Michigan.  Linnell  v.  Gay,  162  Mich. 
612,  127  N.  W.  814;  Attorney  General 
V.  A.  Booth  &  Co.,  143  Mich.  89,  106 
N.  W.  868. 

Misaouri.  State  v.  Standard  OH  Co. 
218  Mo.  1,  116  S.  W.  902;  State  v. 
Equitable  Loan  &  Investment  Ass'n 
of  Sedalia,  142  Mo.  325,  41  S.  W.  916. 

New  Hampsbire.  State  y.  Fourth 
New  Hampshire  Turnpike,  15  N.  H. 
162,  41  Am.  Dec.  690. 

New  Jersey.  Allen  y.  Board  of 
Education  City  of  Passaic,  81  N.  J. 
L.  135,  79  Atl.  101. 

New  Mexico.  Community  Ditches 
or  Acequias  of  Tularosa  Townsite  v. 
Tularoea  Community  Ditch,  16  N.  M. 
750,  120  Pac.  301. 

New  York.  People  v.  Phoenix 
Bank,  24  Wend.  431,  35  Am.  Dec.  634. 

Ohio.  State  v.  Oberlin  Building  & 
Loan  Aes'n,  35  Ohio  St.  258. 

Pennsylvania.  Andel  y.  Duquesne, 
St.  R.  Co.,  219  Pa.  635,  69  Atl.  278. 

Tennessee.  State  y.  White's  Creek 
Turnpike  Co.,  3  Tenn.  Ch-  163.' 

Texas.  State  v.  Southern  Pac.  R. 
Co.,  24  Tex.  80. 
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edy  has  been  held  proper  where  the  charter  of  a  corporation  was 
improperly  granted/*  where  the  charter  was  fraudulently  obtained 
or  wherd  organization  finder  a  general  law  was  fraudulent  as  to  the 
state  or  individuals,®^*  where  persons  associate  or  assume  to  act  as  a 
corporate  body  without  any  statute  authorizing  them  to  incorporate, 
or  under  an 'unconstitutional  statute,  or  under  a  constitutional  statute 
without  having  substantially  complied  with  all  conditions  precedent 
prescribed  by  the  statute.®^    Where  an  association  of  persons,  in  con- 


As  to  the  doctrine  i^  relation  to 
attack  upon  de  facto  corporations,  see 
§274  et  seq.)  supra. 

Under  the  Illinois  statute  (J.  &  A. 
Ann.  St.  ^8687),  proceedings  in  the 
nature  of  quo  warranto  may  be  prose- 
cuted against  a  corporation  where  it 
does  or  omits  any  act  which  amounts 
to  a  surrender  or  forfeiture  of  its 
rights  and  privileges  as  a  corporation. 
People  V.  Union  El.  B.  Co.,  269  HI.  212, 
110  N.  E.  1. 

An  attack  upon  the  existence  of 
an  organization  known  as  a  teacher's 
retirement  fund  must  be  accomplish- 
ed by  quo  warranto  proceedings,  and 
the  question  cannot  be  raided  in  an 
action  by  a  teacher  against  a  board 
of  education  to  recover  salary  due. 
Allen  V.  Board  of  Education  City  of 
Paasaie,  81  N.  J.  L.  135,  79  Atl.  101. 

79  People  V.  Larsen,  265  111.  406, 
108  N.  E.  947;  Clark  v.  Interstate 
Independent  Tel.  Co.,  72  Neb.  883, 
101  N.  W.  977. 

50  State  V.' Citizens  Light  &  Power 
Co.,  172  Ala.  232,  55  So.  193;  Mor- 
row v.  Edwards,  9  Mackey  (D.  C.)  475; 
Attorney  General  v.  Stevens,  1  N.  J.  Eq. 
360,  22  Am.  Dec.  526.  See  also  State 
V.  Masonjs  Sc  Odd  Fellows  Joint  Stock 
Ass'n,  91  Kan,  9,  136  Pac.  930. 

51  Alabama.  State  v.  Webb,  97 
Ala.  Ill,  38  Am.  St.  Bep.  151,  12  So. 
377. 

Oalifomla.  People  v.  Montecito 
"W^ter  Co.,  97  Cal.  276,  33  Am.  St. 
Eep.  172,  32  Pac.  236;  People  v.  Stan- 
ford, 77  Cal.  360,  2  L.  R.  A.  92,  19 
Pac.  693,  18  Pac.  85 ;  People  v.  Self- 
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ridge,  52  Oal.  331;  People  ▼.  Stockton 
&  y.  B.  Co.,  45  Cal.  306,  13  Am.  Bep. 
178;  People  v.  Cl^ambera,  42  Cal.  201. 

Ck)lorado.  People  v.  Cheeseman,  7 
Colo.  376,  3  Pac.  716. 

nilnois.  Distilling  &  Cattle  Feeding 
Co.  V.  People,  156  111.  448,  47  Am.  St. 
Bep.  200,  41  N.  E.  188;  Qreene  v. 
People,  150  lU.  513,  37  N.  E.  842; 
People  V.  Ottawa  Hydraulic  Co.,  115 
111.  281,  3  N.  E.  413. 

Indiana.  Smith  v.  State,  140  Ind. 
343,  39  N.  E.  1060;  Holman  v.  State, 
105  Ind.  569,  5  N.  E.  702;  State  v. 
Beck,  81  Ind.  500;  State  v.  Dillon,  36 
Ind.  388 ;  Hord  v.  Elliott,  33  Ind.  220. 

Michigan.  Attorney  General  v. 
Lorman,  59  Mich.  157,  60  Am.  Bep. 
287,  26  N.  W.  311;  Attorney  General 
V.  Hanchett,  42  Mich.  436,  4  N.  W. 
182. 

Minnesota.  State  v.  Critchett,  37 
Minn.  13,  32  N.  W.'787. 

Mississippi,  state  v.  Brown  & 
Johnston,  34  Miss.  688^  39  Miss.  500. 

Montana.  Territory  v.  Virginia 
Boad  Co.,  2  Mont.  96. 

New  Jersey.  National  Docks  By. 
Co.  V.  Central  B.  Co.  of  New  Jersey, 
32  N.  J.  Eq.  755. 

New  York.  People  v.  De  Grauw, 
133  N.  Y.  254,  30  N.  E.  1006,  rev'g 
62  Hun  224,  16  N.  Y.  Supp.  697; 
People  V.  Boston,  H.  T.  &  W.  By.  Co., 
27  Hun  528. 

Ohio.  State  ▼•  Ackerman,  51  Ohio 
St.  163,  24  L.  B.  A  298,  37  N.  E.  828; 
State  V.  Central  Ohio  Mut.  Belief 
Ass'n,  29  Ohio  St.  399;  State  v. 
Sherman,   22  Ohio   St.  411. 
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ducting  the  business  of  insurance,  profess,  without  being  legally  in- 
corporated, to  limit  their  liability  to  the  amount  of  money  contributed 
by  each,  and  assume  to  give  perpetuity  to  me  business  by  making 
membership  certificates  transferable  by  the  assignment  thereof  by 
the  members  or  their  personal  representatives,  they  are  **  acting  as  a 
corporation"  within  the  meaning  of  a  statute  authorizing  quo  war- 
ranto proceedings.^^  And  when  stockholders  continue  to  act  as  such 
after  the  limitation  of  the  period  allowed  for  the  corporation  to  exist, 
thereby  usurping  powers  not  belonging  to  them,  there  is  a  jmblic 
grievance,  warranting  quo  warranto  proceedings  « 

In  one  case  a  statute  provided  that  it  should  be  lawful  for  any 
number  of  persons,  not  less  than  five,  to  organize  a  waterworks  com- 
pany ''whenever"  the  common  council  of  any  city  or  incorporated 
village,  or  the  municipal  authority  of  any  town  in  the  state  should, 
by  resolution,  declare  it  to  be  expedient  to  have  works  constructed  for 
the  purpose  of  supplying  such  city,  village  or  town,  and  the  inhabi- 
tants thereof,  with  water,  but  to  be  inexpedient  for  such  city,  town  or 
village,  to  build  such  works  under  the  power  granted  in  its  charter. 
It  was  held  that  such  a  resolution  was  a  condition  precedent  to  the 
right  to  organize  a  waterworks  company  under  the  statute,  and  in 
quo  warranto  proceedings  by  the  state,  an  association  attempted  to  be 
organized  as  a  corporation  under  it,  without  such  a  resolution  was 
ousted  from  the  exercise  of  corporate  powers.** 

If  it  is  attempted  to  organize  a  corporation  for  a  purpose  which  is 
not  within  the  purview  of  the  statute  under  which  the  attempt  is 
made,  the  state  may  institute  quo  warranto  proceedings  and  oust  the 
association  from  the  exercise  of  corporate  powers  ;••  and  the  same 
remedy  is  available  when  a  corporation  is  guilty  of  exercising  powers 
not  authorized  by  its  charter,  to  oust  it  from  the  further  exercise  of 
such  powers.^    But  the  proceeding  does  not  lie  to  asceHain  if  the 


The  axiomatic  principle  that  de 
facto  corporations  cannot  be  collater- 
ally attacked  has  been  referred  to. 
Bee  §  274,  supra,  and  in  general  the 
entire  chapter  aa  to  de  facto  corpora- 
tions, §f  273-321,  supra,  where  a 
large  number  of  cases  is  cited/ 

88  Greene  v.  People,  150  lU.  513,  37 
N.  E.  842. 

tSLinnell  v.  Gay,  162  Mich.  619, 
127  N.  W.  814. 

•4  Attorney  General  v.  Hanchett^ 
42  Mich.  436,  4  N.  W.  182. 


•5  State  V.  Gritchett,  ^7  Minn.  13, 
32  N.  W.  787;  State  v.  Business  Men's 
Athletic  Club,  178  Mo.  App.  548,  163 
S.  W.  901. 

If  a  corporation  is  organized  for 
unlawful  purposes,  quo  warranto  is 
an  appropriate  remedy  for  vacating 
its  charter.  State  v.  Citizens  Light 
&  Power  Co.,  172  Ala.  232,  55  So.  193. 

S6  ABkbama..  North  Birmingham  v. 
State,  166  Ala.  122,  139  Am.  St.  Bep. 
17,  21  Ann.  Gas.  1123,  52  So.  202. 

OaJifoxnlA^     See  People  v.  Dasha- 
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defendants  in  good  faith  intend  to  carry  out  the  expressed  purpose 
of  their  organization.^  In  some  states  the  statutes  are  so  broad  that 
it  has  been  held  that  the  remedy  of  quo  warranto  is  available  to  deter- 
mine the  constitutionality  of  a  statute,  under  which  it  is  claimed  that 
a  corporation  is  usurping  powers.** 


§  S228.  Abuse  or  misuse  of  franchises;  violation  of  criminal  laws ; 
anti-trust  acts.  The  remedy  by  quo  warranto  is  available  in  the 
case  of  misuser  or  abuse  of  a  corporate  charter,**  to  effect  the  forf ei- 


way  Afls'n,  84  Gal.  114,  12  L.  B.  A. 
117,  24  Pac.  277. 

Oonmecticat.  See  State  y.  Norwalk 
ft  D.  Turnpike  Co.,  10  Conn.  157. 

Illinois.  See  People  v.  North  Chi- 
cago B.  Co.,  88  111.  537;  IlHnois  Mid- 
land By.  Co.  V.  People,  84  lU.  426. 

Tndiaiia.  See  State  v.  Portland 
Natural  Oas  Co.,  153  Ind.  483,  53 
li.  B.  A.  413,  74  Am.  St.  Bep.  314, 
63  N.  E.  1089. 

MmnwrhnBetts.  Attorney  General  v. 
Salem,  103  Mass.  138. 

Mlf.WgaiL  People  v.  Michigan  San- 
itarium ft  Benevolent  Ass'n,  151 
Mich.  452,  115  N.  W.  423;  Stewart  v. 
Father  Mathew  Society,  41  Mich.  67, 
1  N.  W.  931 ;  People  v.  Biver  Baisin 
ft  L.  E.  B.  Co.,  12  Mich.  389,  86  Am. 
Dee.  64. ' 

Kew  Mexico.  Community  Ditches 
or  Acequias  of  Tularosa  Townsite  v. 
Tularoea  Community  Ditch,  16  N.  M. 
750,  120  Pac.  301. 

Kew  Yotk.  People  v.  North  Biver 
Sugar  Befining  Co.,  121  N.  T.  582,  9 
L.  B.  A.  33,  18  Am.  St.  Bep.  843,  24 
N.  E.  834;  People  v.  Utica  In^.  Co., 
15  Johns.  353,  8  Am.  Dec.  243. 

Ohio.  State  v.  Standard  Oil  Co., 
49  Ohio  St.  137,  15  L.  B.  A.  145,  34 
Am.  St.  Bep.  541,  30  N.  E.  279;  State 
V.  Oberlin  Building  ft  Loan  Ass 'a, 
35  Ohio  St.  258. 

Under  the  statute  as  to  quo  war* 
jranto  (Comp.  Laws,  |  9950  et  seq.), 
a  proceeding  to  forfeit  the  rights  of 
a  charitable  corporation,  alleged  to  be 


in  fact  operated  for  profit,  and  which 
is  also  alleged  to  have  usurped  various 
powers,  is  within  the  statute.  Peo- 
ple V.  Michigan  Sanitarium  ft  Be- 
nevolent Ass'n,  151  Mich.  452,  115 
N.  W.  423. 

Comp.  Laws,  1 9950,  isubd.  5,  au- 
thorizes the  filing  of  an  information 
in  the  nature  of  quo  warranto  when 
a  corporation  exercises  franchises  or 
privileges  not  conferred  upon  it  by 
law.  People  v.  Michigan  Sanitarium 
ft  Benevolent  Ass'n,  151  Mich.  452, 
115  N.  W.  423. 

For  a  different  view  ^ee  State  v. 
Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  3  L.  B.  A.  510,  41  N.  W. 
1020. 

57  State  V.  Beck,  81  Ind.  500. 

58  Section  1  of  the  Quo  Warranto 
Act  (J.  ft  A.  Ann.  St.  iT8687).  Peo- 
ple V.  People's  Gaslight  ft  Coke  Co., 
205  Dl.  482,  98  Am.  St.  Bep.  244,  68 
N.  E.  950. 

89  Alabama.  State  v.  Birmingham 
Water  Works  Co.,  185  Ala,  388,  Ann. 
Ca^.  1916  C  166,  64  So.  23. 

Florida.  State  v.  Tampa  Water 
Works  Co.,  57  Fla.  533,  22  L.  B.  A. 
(N.  S.)  680,  48  So.  639. 

Maine.  State  v.  York  Light  ft  Heat 
Co.,  113  Me.  144,  93  Atl.  61. 

Mldilgaa.  People  v.  Michigan 
Sanitarium  ft  Benevolent  Ass'n,  151 
Mich.  452,  115  N.  W.  423. 

MlssonrL  State  v.  Standard  Oil 
Co.,  218  Mo.  1,  116  S.  W.  902;  State 
v.  Atchison,  T.  ft  S.  F.  By.  Co.,  176 
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ture  of  such  charter.  In  such  cases  it  must  be  shown  that  the  acts 
complained  of  are  detrimental  to  the  public  welfare,  and  are  such  as 
threaten  or  work  substantial  injury  to  the  public,  or  violate  the  law 
or  purpose  for  which  the  corporation  was  organized.**  The  remedy 
has  been  held  available  where  charitable  corporations  or  associations 
are  guilty  of  misusing  their  powers ;  '^  where  a  corporation  organized 
for  benevolent,  scientific,  religious  and  educational  purposes  was  fre- 
quented by  persons  of  evil  repute  who  indulged  in  gambling,  fighting 
and  indecent  practices  to  such  an  extent  that  the  club  maintained  by 
the  corporation  became  a  public  nuisance ;  •*  where  a  social  club  en- 
gaged in  the  business  of  illegally  selling  intoxicating  liquors ;  ••  and 
where  another  incorporated  club  held  boxing  contests  in  violation  of 
the  law.^  The  violation  of  a  statute  prohibiting  the  weighing  of 
grain  of  citizens  has  also  resulted  in  the  bringing  of  a  quo  warranto 
proceeding  and  the  entry  of  a  judgment  of  ouster.**    But  the  remedy 


Mo.  687,  63  L.  E.  A.  761,  75  S.  W. 
776;  State  v.  Business  Men's  Athletic 
Club,  178  Mo.  App.  548,  163  S.  W. 
901. 

Ohio.  State  v.  Standard 'Oil  Co., 
49  Ohio  St.  137,  15  L.  B.  A.  145,  34 
Am.  St.  Bep.  641,  30  N.  E.  279. 

Wisconsin.  State  v.  Portage  City 
Water  Co.,  107  Wis.  441,  83  N.  W. 
697. 

An  information  in  the  nature  of 
quo  warranto  is  the  proper  remedy 
against  a  corporation  for  abuse  of 
j^ower,  misuse  of  privilege,  misfeas- 
ance or  nonfeasance.  State  v.  York 
Light  &  Heat  Co.,  113  Me.  144,  93 
Atl.  61. 

90  State  V.  Tampa  Water  Works  Co., 
57  Fla.  533,  22  L.  B.  A.  (N.  S.)  680, 
48  So.  63^;  People  v.  Union  El.  B. 
Co.,  269  111.  212,  110  N.  E.  1 ;  State 
V.  -Business  Men's  Athletic  Club,  178 
Mo.  App.  548,  163  S.  W.  901. 

Where  a  misuser  is  relied  upon  as 
the  foundation  for  proceedings  to  pro- 
cure a  forfeiture  of  the  corporate 
franchise,  it  mu»t  appear  that  there 
has  been  such  neglect  or  disregard 
of  the  corporate  trust,  or  such  perver- 
sion of  it  to  private  purposes,  as  in 
some  manner  to  lessen  the  utility  of 


the  corporation  to  those  for  whose 
benefit  it  was  instituted,  or  to  work 
some  public  injury.  People  v.  Union 
El.  B.  Co.,  269  ni.  212,  110  N.  E.  1. 

91  State  V.  Masons  &  Odd  Fellows 
Joint  Stock  Ass'n,  91  Kan.  9,  136 
Pac.  930;  People  v.  Michigan  Sani- 
tarium &  Benevolent  Aas'n,  151  Mich. 
452,  115  N.  W.  423. 

98  State  V.  Springfield  African  So- 
cial &  Improvement  Club,  169  Mo. 
App.  137,  154  S.  W.  458. 

98  Canon  City  Labor  Club  v.  People, 
21  Colo.  App.  37,  121  Pac.  120. 

94 State  v.  Business  Men's  Athletic 
aub,  178  Mo.  App.  548,  163  S.  W. 
901. 

96  Missouri  Laws  1913,  p.  372,  pro- 
viding that  it  i»  unlawful  for  any 
corporation  to  weigh  the  grain  of 
citizens  and  charge  therefor,  or  to 
issue  certificates  of  weight  for  grain 
deposited  in  public  Warehouses,  is  a 
valid  enactment,  and  a  judgment  of 
ouster  will  be  entered  in  quo  war- 
ranto proceedings,  where  it  appears 
that  a  corporation  violates  3uch  stat- 
ute. State  V.  Merchants'  Exchange 
of  St.  Louis,  269  Mo.  346,  190  S.  W. 
903. 
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has  been  held  not  available  where  a  carrier  was  charged  with  the 
violation  of  a  custom  of  gratuitously  performing  certain  services  in 
delivering  grain,  as  no  legal  right  could  be  predicated  upon  such 
custom,  and  in  any  event  merely  private  rights  were  involved.®* 

These  instances  of  abuse  and  misuser  of  the  corporate  franchise 
include  offenses  against  the  criminal  laws  as  well  as  against  other 
statutes.  It  has  been  held  that  a  corporation  can  so  offend  against  the 
laws  of  a  state  as  to  justify  quo  warranto  proceedings  to  forfeit  its 
charter,  and  such  offenses  may  be  against  the  common  law  as  well  as 
against  the  statutes.®'' 

Corporations  guilty  of  violating  anti-trust  statutes,  or  of  entering 
into  conspiracies  in  restraint  of  trade,  may  be  proceeded  against  by 
quo  warranto,®*  regardless  of  the  existence  of  other  remedies. 

§3229.  Nonuser  of  fraachises.  At  the  common  law,  as  well  as 
under  the  statute  of  Anne,  proceedings  by  information  in  the  nature 
of  quo  warranto  were  available  to  effect  the  forfeiture  of  a  granted 
franchise  in  case  of  nonuser  or  long  neglect  of  such  franchise.®®  The 
same  rule  applies  at  the  present  time,  not  only  when  the  common-law 
remedy  is  invoked,  but  when  the  statutory  substitute  for  such  remedy 
is  availed  of.  And  the  proceeding  for  this  cause  may  be  brought  not 
only  to  forfeit  the  special  or  secondary  franchises  owned  by  a  cor- 
poration, but  also  to  forfeit  the  corporate  charter,  when  such  a  state 
of  facts  exists.^  Most  of  the  cases  dealing  with  forfeiture  for  nonuser 
refer,  however,  to  the  secondary  franchises  or  to  granted  licenses  or 
privileges.® 

§  3230.  Abuse,  misuser,  nonuser  or  usurpation  of  licenses,  privi- 
l^es  and  special  or  secondary  franchises.  The  proceeding  by  an 
information  in  the  nature  of  quo  warranto,  or  the  statutory  substi- 
tute for  such  remedy,  is  the  proper  proceeding  to  effect  the  forfeiture 
of  a  special  franchise,  license  or  privilege,  in  the  cases  of  usurpation, 
abuse,  misuser  or  nonuser  of  the  granted  right.®    So  the  remedy  has 


M  state  V.  Atchison,  T.  &  S.  P. 
By.  Co.,  176  Mo.  687,  63  L.  R.  A. 
761,  75  S.  W.   776. 

97  State  V.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902. 

98  State  V.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902. 

The  right  to  proceed  against  cor- 
porations for  conspiracies  in  restraint 
of  trade  is  derived  from  the  common 
law  and  the  common -law  method  was 


by  an  information  in  the  nature  of 
quo  warranto.  State  v.  Arkansas 
Lumber  Co.,  260  Mo.  212,  169  S.  W. 
145. 

99  §§  3218-3220,  supra. 

IKavanaugh  v.  St.  Louis,  220  Mo. 
496,  119  S.  W,  552;  State  v.  Standard 
Oil  Co.,  218  Mo.  1,  116  S.  W.  902. 

9  See  §3230. 

9  Alabama.  State  v.  Birmingham 
Water  Works  Co.,  185  Ala.  388,  Ann. 
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been  held  available  against  a  telephone  company  when  its  permit  to 
use  the  streets  was  improperly  granted  or  was  granted  without  au- 
thority of  law,^  or  where  such  privilege  has  terminated.  In  fact  the 
proceeding  has  been  held  proper  to  determine  the  question  whether 
such  right  might  be  terminated,  and  whether  there  was  a  breach  of 
conditions  of  the  ordinance  granting  the  privilege.'^  The  privilege  of 
occupying  streets  for  laying  gas  pipes  and  installing  other  necessary 
apparatus,  has  been  held  a  ''franchise"  within  the  meaning  of  a 
statute  authorizing  quo  warranto  proceedings;  ®  and  the  same  decision 


CajB.  1W6C166,  64  So.  23;  North 
Birmingham  v.  State,  166  Ala.  122, 
139  Am.  St  Bep.  17,  21  Ann.  Cas. 
1123,  52  So.  202. 

mixiols.  People  v.  Commercial  Tele- 
phone &  Telegraph  Co.,  277  lU.  265, 
L.  B.  A.  1917  D  704,  115  N.  E.  379; 
People  V.  Central  U.  Tel.  Co.,  232 
111.  260,  83  N.  E.  829. 

Iowa.  State  v.  Des  Moines  City  B. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

Kansas.  Olathe  v.  Missouri  &  K. 
I.  B.  Co.,  78  Kan.  193,  96  Pac.  42. 

Missouri.  State  v.  West  End  Light 
&  Power  Co.,  246  Mo.  653,  152  S. 
W.  76;  State  v.  Light  &  Develop- 
ment Co.  of  St.  Louis,  246  Mo.  618, 
152  S.  W.  67. 

Wadiington.  State  v.  Seattle  Gas 
&  Electric  Co.,  28  Wash.  488,  70  Pae. 
114,  68  Pac.  946. 

Wisconsin.  State  v.  Milwaukee 
Elec.  Bailway  &  Light  Co.,  136 
Wis.  179,  18  L.  B.  A.  (N.  S.)  672, 
116  N.  W.  900;  State  v.  Milwaukee, 
B.  &  L.  G.  B.  Co.,  116  Wis.  142,  92 
N.  W.  646;  State  v.  Portage  City 
Water  Co.,  107  Wis.  441,  83  N.  W. 
697;  State  v.  Madison  St.  By.  Co., 
72  Wis.  612,  1  L.  B.  A.  771,  40  N. 
W.  487. 

Grants  or  consents  of  a  city,  made 
pursuant  to  legijslative  authority, 
spring  from  the  people,  and  consti- 
tute a  part  of  the  franchise  of  the 
corporation.  People  v.  Bleecker  St. 
&  F.  F.  B.  Co.,  140  N.  T.  App.  Div. 
611,  125  N.  T.  Supp.  1045  (referring 
to  a  street  railroad). 


4  People  V.  Commercial  Telephone 
&  Telegraph  t?o.,  277  111.  265,  L.  B.  A. 
1917  D  704,  115  N.  B.  379;  People  v. 
Chicago  Tel.  Co.,  220  HI.  238,  77  N. 
E.  245. 

5  People  V.  Central  U.  Tel.  Co.,  232 
lU.  260,  83  N.  E.  829. 

6  State  V.  Seattle  Gas  &  Electric 
Co.,  28  Wash.  488,  70  Pac.  114,  68 
Pac.  946. 

The  Washington  statute  (BaL  Code, 
§  5780)  providing  for  quo  warranto 
proceedings  where  any  person  usurps 
or  unlawfully  holds  an  office  or  "pub- 
lic franchise"  must  be  construed  to 
include  the  rights  and  privileges  of 
using  streets  and  alleys  of  a  city  for 
the  laying  of  gas  pipes  and  other  ap- 
paratus, the  statute  being  remedial 
and  liberally  construed.  State  v.  Se- 
attle Gas  &  Electric  Co.,  28  Wash. 
488,  70  Pac.  114,  68  Pac.  946. 

But  New  York  Code  Civ.  Proc. 
S  1^8,  subd.  1,  authorizing  the  at- 
torney general  to  proceed  against  a 
person  usurping  or  unlawfully  hold- 
ing a  franchise,  public  office  or  office 
of  a  private  corporation,  has  been 
held  not  to  apply  where  a  suit  is 
brought  to  have  it  adjudged  that  cer- 
tain consents  or  grants  to  a  gas  com- 
pany to  lay  pipes  in  certain  streets 
have  terminated,  on  the  ground  that 
such  consents  are  not  franchises, 
strictly  speaking.  People  v.  Consoli- 
dated Gas  Co.,  130  N.  Y.  App.  Div. 
626,  115  N.  Y.  Supp.  393. 
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has  been  reached  with  respect  to  the  right  to  operate  &  waterworks 
system,^  the  right  granted  by  an  ordin^ce  to  operate  an  interurban 
railroad  upon  city  streets,^  or  to  operate  a  street  railroad  upon  such 
•  streets.*  Similarly  the  right  to  maintain  a  dam,^*  the  right  to  fish,^^ 
and  the  right  of  a  turnpike  company  to  collect  toUs,^^  have  been  held 
franchises  within  the  law  as  to  quo  warranto  proceedings.  And  the 
remedy  has  been  held  available  to  challenge  the  validity  of  a  dram- 
shop license  held  by  a  corporation.^* 

It  is  the  rule  that  the  remedy  by  quo  warranto  cannot  be  used  for 
the  enforcement  or  forfeiture  of  a  municipal  contract,^*  although 
breaches  of  a  municipal  contract  which  amount  to  abuses  of  a  fran- 
chise  win  authorize  the  proceeding.^  Also,  a  statute  specifically 
authorizing  actions  to  annul  the  ''existence  of  corporations"  does  not 
authorize  an  action  to  forfeit  and  annul  special  grants  or  franchises, 
such  as  the  grant  to  construct  and  operate  a  street  railroad.^^  In  one 
important  case  brought  to  test  the  right  of  a  corporation  to  maintain 
and  operate  street  railway  lines  upon  city  streets,  the  company  ad- 
vanced the  vital  proposition  that  the  controversy  indicated  by  the 
pleadings  involved  a  mere  matter  of,  contractual  rights .  and  obliga- 
tions between  the  railway  company  and  the  city  in  which  neither  the 
state  nor  the  general  public  had  any  interest,  and  therefore  the  rights 
involved  were  not  triable  in  the  statutory  proceeding  substituted  for 
quo  warranto,  and  instituted  upon  the  relation  of  the  county  attorney 
or  of  private  citizens.^''    This  position  has  found  support  in  the  de- 


7  state  V.  Portage  City  Water  Co., 
107  Wia.  441,  83  N.  W.  697. 

SOlathe  y.  Mi830uri  &  K.  I.  B.  Co., 
78  Kan.  193,  96  Pac.  42. 

9  State  V.  Bes  Moines  City  B.  Co., 
135  Iowa  694,  109  N.  W.  867;  State 
y.  Milwaukee  Elec.  Bailway  &  Light 
Co.,  136  Wis.  179,  18  L.  B.  A.  (N. 
S.)  672,  116  N.  W.  900;  State  v. 
Milwaukee,  B.  ft  L.  G.  B.  Co.,  116 
Wi8.  142,  92  N.  W.  646. 

10  State  V.  Koreross,  132  Wis.  534, 
122  Am.  St.  Bep.  998,  112  N.  W.  40. 

11  An  action  in  the  nature  of  quo 
warranto  to  enjoin  the  corporate  acts 
of  defendant  corporation3  and  to  de- 
clare void  their  fish  license^  and  lo- 
cations, or  franchises,  should  be 
brought  on  the  relation  of  the  prose- 
cuting attorney.    State  v.  Point  Bob- 


erts  Beef  Fish  Co.,  42  Wash.  409,  85 
Pac.  ^2. 

15  State  V.  Louisiana,  B.  G.  &  A. 
Gravel  Bead  Co.,  116  Mf>.  App.  175, 
92  S.  W.  153. 

18  People  V.  Heidelberg  Garden  Co., 
233  in.  290,  84  N.  £.  230,  aft'g  124 
111.  App.  331. 

14  State  V.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  Ann.  Cas. 
1916  C  166,  64  So.  23. 

Instate  V.  Birmingham  Wate^ 
Works  Co.,  185  Ala.  388,  Ann.  Cas. 
1916  C  166,  64  So.  23. 

16  Gen.  Corp.  Law,  |  131  (taken 
from  Code  Civ.  Proc.  |  1798).  Peo- 
ple V.  Bleecker  St.  &  F.  F.  B.  Co., 
140  N.  T.  App.  Div.  611,  125  N.  Y. 
Supp.  1045. 

17  See    State    v.   Des   Moines    City 
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cisions  of  courts  of  undoubted  prominence,  notably  those  of  Illinois 
and  Michigan.^*  But  the  Supreme  Court  of  Iowa,  held  that  the  con- 
tention, or  the  rule,  was  not  supported  by  the  weight  of  authority  or 
by  the  better  reason.  It  took  the  view  that  there  might  be  ground  for- 
the  proposition  if  the  term  '^franchise'*  was  limited  to  mean  the  mere 
right  to  corporate  existence,  and  if  rights  subsequently  acquired  and 
based  upon  grants  from  or  contracts  with  a  municipality  would  not 
come  within  the  definition,  whereupon  a  question  would  arise  whether 
an  action  would  lie  to  test  the  usurpation  or  abuse  of  such  granted 
rights.  **But,"  said  the  court,  '*it  is  a  thoroughly  well-established 
proposition  that  rights  granted  to  a  corporation,  either  directly  or  by 
the  state  indirectly  through  the  act  of  a  minor  municipality  author- 
ized by  the  state,  are  to  be  regarded  as  franchises  no  less  than  is  the 
right  to  be  a  corporation. '*  And  the  application  of  quo  warranto  or 
its  statutory  substitute  to  cases  of  this  kind  was  held  clearly  in  accord 
with  the  dictates  of  sound  public  policy.  Tp  say  that  the  state  had 
surrendered  to  the  city  all  its  power  and  authority  to  protect  public 
interests  against  usurpation,  neglect  or  abuse  by  a  corporation  of  its 
own  making,  and  that  so  long  as  the  city  authorities  were  content  to 
remain  quiescent,  the  state  was  powerless  in  the  premises,  would  be  to 
say  that  the  state  might  surrender  its.  sovereignty,  and  the  legislature 
estop  itself  by  an  abdication  of  its  legislative  power.  It  was  pointed 
out  that  the  overwhelming  weight  of  authority  was  in  favor  of 
the  proposition  that  the  action  could  be  maintained  in  the  name  of  the 
state.^* 

In  order  to  justify  an  action  of  quo  warranto,  there  must  be  some- 
thing more  than  a  mere  claim  of  the  franchise  or  privilege.  There 
must  be  a  usurpation  or  an  unlawful  holding  or  exercising  of  the 
franchise.^ 

In  the  case  of  misuser  or  nonuser,  a  cause  of  forfeiture  exists  when 


B.  Co.y  135  Iowa  694,  109  N.  W. 
867. 

18  See  Believille  v.  Citizens'  Horse 
Ry.  Co.,  152  111.  171,  26  L.  B.  A.  681, 
38  N.  E.  584;  Board  of  Trade  of  Chi- 
cago V.  People,  91  HI.  80;  People  v. 
Mutual  Gas  Light  Co.,  38  Mich.  154. 

Instate  V.  Des  Moines  Citj  B.  Co., 
135  Iowa  694,  109  N.  W.  867,  quoting 
at  length  State  v.  Madison  St.  By. 
Co.,  72  Wis.  612,  1  L.  B.  A.  771,  40 
N.  W.  487,  where  the  aame  question 
was  considered  and  the  same  result 


arrived  at.  That  the  proceeding  was 
proper  was  also  held  in  Olathe  v. 
Missouri  &  K.  I.  B.  Co.,  78  Kan.  193, 
96  Pac.  42,  where  the  Iowa  case  was 
referred  to  and  the  statement  aa  to  a 
grant  of  the  kind  involved  being  a 
franchise,  was  quoted. 

The  general  proposition  as  to  such 
grants  being  franchises  has  already 
been  considered  at  length  in  this  iwvrk, 
see  §§  14,  15,  1148,  supra. 

80  State  V.  Milwaukee,  B,  &  L.  O. 
B.  Co.,  116  Wis.  142,  92  N.  W.  546. 
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there  is  a  breach  of  the  implied  condition  of  a  granted  franchise  that 
it  shall  be  used  for  the  public  benefit.*^ 

The  failure  of  an  owner  to  perform  the  conditions  of  the  granted 
franchise  operates  to  terminate  the  franchise,  and  to  authorize  the 
quo  warranto  proceeding  to  effect  forfeiture,  regardless  of  whether 
the  owner  is  a  domestic  or  foreign  corporation.^ 

A  defendant  may  be  ousted  from  possession  of  a  granted  fraachise 
because  it  has  not  the  capacity  to  hold  it,*^  and  the  proceedings  may 
be  instituted  for  cause  when  the  granted  franchise  is  accepted.  A 
corporation  accepting  such  a  friinchise  holds  and  exercises  it  as  fully 
as  if  it  has  started  to  build  its  structure.** 

§  3231.  Illegal  acts  not  amountinfir  to  usurpation  of  franohisea.    In 

a  numbSr  of  cases  quo  warranto  proceedings  have  been  instituted  to 
question  the  validity  of  various  corporate  acts  not  amounting  to 
usurpation  or  abuse  of  franchises.  Inasmuch  as  the  remedy  is  only 
ava^able  to  redress  grievances  affecting  the  public,  some  of  these 
cases  are  disposed  of  by  denying  relief  on  the  ground  that  only  private 
matters  are  involved.**  In  other  cases,  forfeiture  has  been  sought 
for  the  violation  of  statutes  as  to  keeping  correct  books  of  account  at 
the  principal  place  of  business  of  the  corporation,  or  for  failure  to  file 
annual  reports.  While  qup  warranto  proceedings  are  proper  in  such 
cases,  it  is  not  every  failure  to  comply  with  the  statute  that  will 
authorize  a  judgment  of  forfeiture.  The  question  involves  that  of 
intent  to  violate  the  statute.*® 
It  is  a  general  principle  that  quo  warranto  will  not  lie  to  test  the 


81  State  ▼.  West  End  Light  &  Power      the  corporation  to  a  loss  of  its  fran- 


co., 246  Mo.  653,  152  S.  W.  76;  State 
V.  Light  &  Development  Go.  of  St. 
Louis,  246  Mo.  618,  152  S.  W.  67. 

»  State  V.  Portage  City  Water  Co., 
107  Wis.  441,  83  N.  W.  697. 

88  Under  St.  1898,  §  3466.  State  v. 
Noreross,  132  Wis.  534,  122  Am.  St. 
Rep.  998,  112  N.  W.  40. 

84  State  V.  MUwaokee,  B.  A  L.  O. 
B.  Co.,  116  Wis.  142,  92  N.  W.  (M. 

85  See  I  3224,  snpra. 

86Kot  every  failure  of  a  eorpora- 
tion  to  eomply  with  the  statute  as 
to  keeping  correct  books  of  account 
at  its  principal  place  of  business,  and 
allowing  inspection  of  such  books  (J. 
&  A.  Ann.  St.  f  ^^0)   will  expose 


ehise,  but  the  courts  cannot  say  as 
a  matter  of  law  that  any  failure 
to  comply  with  such  a  statute  will  not 
cause  a  forfeiture.  People  v.  Wal- 
ker Opera  House  Co.,  249  lU.  106, 
94  N.  E.  159. 

Forfeiture  need  not  be  decreed  be- 
cause a  president  of  a  corporation 
failed  to  make  an  annual  report  as 
required  by  the  charter  act,  it  not 
appearing  that  such  failure  was  wil- 
ful or  intentional.  State  v.  United 
States  Endowment  &  Trust  Co.,  140 
Ala.  610,  103  Am.  St.  Bep.  60,  37  So. 
442. 

See  generally  the  chapter  on  For- 
feiture  and   Dissolution,   infra* 
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legality  of  corporate  acts  which  do  not  amount  to  a  usurpation  of 
franchises,  unless  there  is  a  statute  authorizing  such  a  proceeding. 
Thus  the  remedy  is  not  available  to  test  the  legality  of  a  corporation 's 
title  to,  or  possession  of,  property.'' 


§  3232.  Ouster  of  foreign  corporations.  Proceedings  by  an  infor- 
mation in  the  nature  of  quo  warranto,  or  the  statutory  substitute  for 
such  remedy,  are  usually  considered  proper  when  it  is  sought  to  oust 
a  foreign  corporation  from  its  right  to  do  business  in  a  state,  as 
where  the  foreign  corporation  engages  in  business  in  violation  of  a 
statutory  prohibition,  or  without  complying  with  conditions  precedent 
prescribed  by  the  statutes  of  the  state,  or  where  such  a  company  en- 
gages in  transactions  contrary  to  the  public  policy  of  the  state.**  In 
the  same  manner  as  domestic  corporations^  the  proceeding'  may  be 
brought  when  a  foreign  corporation  violates  the  criminal  laws  of  the 
state,  as,  for  example,  when  an  anti-trust  statute  is  violated ;  **  and 
the  remedy  is  also  available  to  forfeit  licenses,  privileges  or  secondary 
franchises  held  by  a  foreign  company .*• 

It  has  been  held,  however,  that  a  judgment  of  ouster  will  not  be 
entered  where  the  corporation  fails  to  comply  with  statutory  condi- 
tions precedent  as  to  obtaining  a  permit,  when  such  failure  is  occa* 


t7  state  V.  Louisiana,  B.  G.  &  A. 
Gravel  Boad  Co.,  116  Mo.  App.  175, 
92  8.  W.  153. 

88  Alabama.  Louisville  &  N.  B.  Co., 
V.  State,  154  Ala.  156,  45  So.  296. 

Iowa.  State  v.  Omaha  &  C.  B. 
Bailway  &  Bridge  Co.,  91  Iowa  517, 
60  N.  W.  121;  State  v.  Fidelity  & 
Casualty  Co.,  77  Iowa  648,  42  N.  W. 
609. 

Kaasaa,  State  ▼.  William  J.  Lemp 
Brewing  Co.,  79  Kan.  705,  29  L.  B.  A. 
(N.  S.)  44,  102  Pac.  504;  State  v. 
Kansas  Natural  Gas  Co.,  71  Kan.  785, 
81  Pac.  506. 

MldUgan.  Attorney  General  v.  A. 
Booth  &  Co.,  143  Mich.  89,  106  N.  W. 
868. 

l^imeiota.  State  v.  Fidelity  h 
Casualty  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108. 

Nebraska.  State  v.  Standard  Oil 
Co.,  61  Neb.  28,  87  Am.  St.  Bep.  449, 
84  N.  W.  413. 


Obla  State  ▼.  FideUty  &  Catoalty 
In«.  Co.,  49  Ohio  St.  440,  16  L.  B.  A. 
611,  34  Am.  St.  Bep.  573,  31  N.  E. 
658;  State  v.  Western  Union  Mut. 
Life  Ins.  Co.,  47  Ohio  St.  167,  8  L. 
B.  A.  129,  24  N.  E.  392. 

89  State  V.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902;  State  v.  Stan- 
dard Oil  Co.,  61  Neb.  28,  87  Am.  St. 
Bep.  449,  84  N.  W.  413;  State  v. 
Schlitz  Brewing  Co.,  104  Tenn.  715, 
78  Am.  St.  Bep.  941,  59  S.  W.  1033 
(where  the  proceeding  is  in  equity). 

80  A  proceeding  to  forfeit  a  fran- 
chise owned  by  a  corporation,  which 
franchise  is  not  dependent  upon  cor- 
porate existence,  may  be  maintained 
against  the  corporation  entirely  in- 
dependently of  whether  it  be  a  do- 
mestic or  foreign  body.  State  ▼. 
Portage  City  Water  Co.,  107  Wis.  441, 
83  N.  W.  697. 
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sioned  by  a  bona  fide  belief  that  a  permit  is  not  necessary.  In  such  a 
case  the  corporation  will  be  given  an  opportuQity  to  comply  with  the 
law.'^ 

The  action  of  public  officers  in  issuing  a  certificate  authorizing  the 
corporation  to  do  business  in  the  state  may  be  reviewed  in  quo 
warranto  proceedings,  las  such  officers  act  ministerially  and  not 
judicially  in  granting  the  certificate.'^  A  different  question  is  pre- 
sented where  proceedings  are  brought  to  oust  a  company,  and  the 
corporation  seeks  a  review  of  the  action  of  public  officers  or  a  charter 
board  in  refusing  to  permit  the  transaction  of  business  in  the  state. 
It  has  been  held  that  such  refusal  will  not  be  reviewed  in  the  quo 
warranto  proceeding." 

§  S23S.  Ouster  of  corporate  offieen.  It  seems  to  have  been  long 
settled  in  England  that  the  office  with  respect  to  which  the  remedy  by 
information  would  lie  must  have  been  public  in  nature,  and  that  the 
usurpation  of  an  office  in  a  private  corporation  would  not  be  inquired 
into  in  quo  warranto  proceedings.  The  remedy  in  that  country  was 
^nerally  employed  in  cases  of  public  or.  municipal  corporations.  By 
reason  of  these  rules  there  was  formerly  some  doubt  in  the  decisions  of 
this  country  as  to  whether  the  remedy  was  available  for  this  purpose.** 
It  may,  however,  now  be  regarded  as  well  settled  in  this  country  that 
quo  warranto  is  the  proper  remedy  to  determine  the  title  to  corporate 
offices  and  to  oust  an  incumbent  from  the  exercise  thereof,  as  where 
such  an  office  is  usurped  by  a  person  who  has  no  title  thereto,  either 
(because  there  has  been  no  appointment  or  election,  because  the  ap- 
pointment or  election  is  void  or  voidable,  or  because  the  term  of  office 
of  the  incumbent  has  expired.** 


>1  State  V.  Omaha  ft  C.  B.  Railway 
A  Bridge  Co.,  91  Iowa  617,  60  .N.  W. 
121. 

SS  State  V.  Fidelity  &  Caeualty  Ins. 
Co.,  39  Mann.  5^8,  41  N.  W.  108; 
State  V.  Fidelity  &  Casualty  Ins.  Co., 
49  Ohio  St.  440,  16  L.  B.  A.  611,  34 
Am.  St.  Bep.  573,  31  N.  E.  668. 

n  State  y.  Kansas  Natural  Qas  Co., 
71  Kan.  785,  81  Pac.  506. 

MHankins  v.  Newell,  75  N.  J.  L. 
26,  66  Atl.  929;  Brooks  v.  State,  3 
Boyce  (Del.)  1,  51  L.  B.  A.  (N.  S.) 
1126,  Ann.  Cas.  1915  A  1133,  79  Atl. 
790.  See  State  v.  Standard  Oil  Co.  of 
Kentucky,  120  Tenn.  86,  110  S.  W. 
565. 


SS  Delaware.  State  ▼.  Brooks  (Bel. 
Super.),  74  Atl.  37. 

Florida.  Davidson  v.  State,  20  Fla. 
784. 

Oeorgia.  McCarthy  v.  McKinney, 
137  Ga.  292,  73  a  E.  394. 

minois.  People  v.  Healy,  230  HI. 
280,  15  L.  B.  A.  (N.  S.)  603,  82  N. 
E.  599;  People  v.  Bittman,  155  111. 
App.   523. 

Tpdianae  Creek  v.  State,  77  Ind. 
180. 

Iddhlgaa.  Attorney  General  v. 
Looker,  111  Mich.  498,  56  L.  B.  A. 
947,  69  N.  W.  929, 
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The  application  of  quo  warranto  proceedings  to  the  purpose  of 
determining  the  title  to  oflSce  is  an  extension  of  the  original  purposes 
of  the  remedy.  "With  respect  to  the  common-law  remedy  by  an  infor- 
mation in  the  nature  of  quo  warranto,  it  is  well  estaiblished  that  when 
the  wTong  complained  of  is  the  usurpation  of  an  office,  it  must  appear 
that  there  is  a  usurpation  of  an  office  public  in  character,  since  other- 
wise the  people  cannot  be  called  upon  in  their  sovereignty  to  petition 
for  the  redress  of  the  wrong.'®  Offices  of  a  private  corporation  are 
considered  offices  of  a  public  character  within  the  meaning  that  the 
remedy  by  information  is  available  in  case  of  usurpation.*''  In  addi- 
tion the  statutes  usually  declare  that  the  remedy  by  quo  warranto  is 
proper  for  this  purpose,  and  specially  enumer&te  ''offices  of  private 
corporations"  in  stating  that  the  remedy  lies  when  offices  or  fran- 
chises are  usurped  or  unlawfully  held.'®    This  is  true  not  only  of  the 


MisBOurl.  State  v.  Farri^g,  45  Mo. 
183;  State  v.  Kupferle,  44  Mo.  154, 
100  Am.  Bee.  265. 

New  Jeirsey.  Smith  v.  Trustees 
Bethel  African  M.  E.  Church  of  Jer- 
sey City,  89  N.  J.  L.  397;  99  Atl. 
102;  Schilstra  v.  Van  Den  Heuvel,  82 
N.  J.  Eq.  155,  612,  90  Atl.  1056;  Over- 
man V.  Manly  Drive  Co.,  77  N.  J. 
L.  290,  71  Atl.  1125 ;  Hankins  v.  New- 
ell, 75  N.  J.  L.  26,  66  Atl.  929;  Barna 
V.  Kirczow,  71  N.  J.  Eq.  196,  63  Atl. 
611. 

Now  York.  People  v.  Albany  & 
8.  R.  Co.,  57  N.  Y.  161;  People  v. 
Albany  &  S.  B.  Co.,  55  Barb.  (N.  Y.) 
344;  Hartt  v.  Harvey,  32  Barb.  (N. 
Y.)  55;  People  v.  Tibbite,  4  Cow. 
(N.  Y.)  358;  Moir  v.  Provident  Sav. 
Life  Assur.  Society,  127  N.  Y.  App. 
Div.  591,  112  N.  Y.  Supp.  57;  People 
V.  New  York  Casualty  Co.,  34  N.  Y. 
Mwc.  326,  69  N.  Y.  Supp.  775;  Peo- 
ple V.  John,  80  N.  Y.  l^isc.  418,  141 
N.  Y.  Supp.  225  (referring  to  stat- 
utory substitute  for  remedy  under 
Code  Civ.  Proc.  §  1948). 

Ohio.  State  v.  Bonnell,  35  Ohio 
St.  10;  State  v.  McDaniel,  22  Ohio  St. 
354. 

Oregon.  Beard  v.  Beard,  66  Ore. 
512,  134  Pac.  1196,  133  Pac.  797. 


Pennsylvaiiia.  McDowell  v.  Wilson, 
252  Pa.  91,  97  Atl.  100;  Common- 
wealth V.  Jankovic,  216  Pa.  615,  65 
Atl.  1099 ;  Commonwealth  v.  Stevens, 
168  Pa.  St.  582,  32  Atl.  Ill;  Jenkins 
V.  Baxter,  160  Pa.  St.  199,  28  Atl. 
682;  Commonwealth  v.  Graham,  64 
Pa.  St.  339;  Commonwealth  v.  Smith, 
45  Pa.  St.  59;  Commonwealth  v.  Gill, 
3  Whart.  (Pa.)  228;  Commonwealth 
v.  Arrison,  15  Serg.  &  R.  (Pa.)  127; 
Gallagher  v.  Mc Adams,  49  Pa.  Super. 
Ct.  81;  Com.  v.  Straus,  32  Pa. 
Super.  Ct.  389. 

Vermont.  Clark  v.  Wild,  85  Vt. 
212,  Ann.  Cas.  1914  C  661,  81  Atl. 
536. 

See  §  1826. 

86  Brooks  v.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  a)  1120,  Ann. 
Cas.  1915  A  1133,  79  Atl.  790. 

87  Brooks  v.  State,  3  Boyce  (De!.)  1, 
51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

88  People  v.  Healy,  230  111.  280,  15 
L.  E.  A.  (N.  S.)  603,  82  N.  E.  599. 
The  Act  of  June  14,  1836,  P.  L.  621 
provides  a  complete  method  by  which 
the  title  to  an  ofSce  may  be  inquired 
into  through  a  writ  of  quo  warranto. 
Com.  V.  Straus,  32  Pa.  Super.  Ct.  389. 

The  Act  of  April  29,  1874,  P.  L.  73, 
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usual  common-law  statutes  or  the  statutes  patterned  after  the  English 
statute  of  Anne,  but  also  of  statutes  providing  a  substitute  for  quo 
warranto  proceedings.'*  The  extension  of  the  remedy  is  also  apparent 
by  noting  the  statutes  enacted  in  some  states  whereby  the  right  to 
office  is  determined  by  trying  the  relator's  title  as  well  as  that  of  the 
defendant.*®  Under  such  statutes  the  proceeding  resolves  itself  into 
an  election  contest.  At  commoft  law  the  proceeding  by  information 
was  not  so  considered,  but  was  brought  solely  for  the  purpose  of  trying 
and  determining  the  fact  of  usurpation  of  the  office  by  the  defend- 
ant, and  was  one  of  ouster,  regardless  of  the  title  of  the  relator.  The 
court  was  not  concerned,  in  the  common-law  proceeding,  by  the  question 
who  should  occupy  the  usurped  office.*^ 

In  accordance  with  the  rule  announced  above,  quo  warranto  is 
proper  where  there  is  a  dispute  as  to  the  office  of  a  director,**  a  presi- 
dent,** a  secretary,**  or  treasurer.**  But  a  superintendent  holding 
his  office  at  the  will  of  directors  has  been  held  not  to  hold  an  ** office" 
within  the  meaning  of  a  statute  authorizing  quo  warranto  pro- 
ceedings.*^ 

Usually  quo  warranto  proceedings  are  proper  where  the  title  of 
trustees  of  a  church  or  religious  corporation  is  disputed.*''  By  another 
court  it  was  said,  however,  that  **The  incorporation  of  an  existent 


§  8y  as  to  setting  aside  corporate  elec- 
tions on  the  petition  of  five  stockhold- 
ers does  not  repeal  or  amend  the  Act 
of  June  14,  1836,  P.  L.  621,  as  to 
quo  warranto  to  determine  the  title 
to  an  office.  Com.  v.  Straus,  32  Pa. 
Super.  Ct.  389. 

«» People  V.  John,  80  N.  Y.  Misc. 
418,  141  N.  Y.  Supp.  225. 

Title  to  office  in  a  domestic  cor- 
poration can  only  be  determined  by 
an  action  brought  by  the  attorney 
general  pursuant  to  Code  Civ.  Proc. 
f  1948.  People  v.  John,  80  N.  Y.  Misc. 
418,  141  N.  Y.  Supp.  225. 

40  See  State  v.  Heinmiller,  38  Ohio 
St.  101. 

41  State  V.  Brooks  (Del.  Super.),  74 
Atl.  37. 

4«  State  V.  Brooks  (Del.  Super.),  74 
Atl.  37;  People  v.  New  York  Casualty 
Co.,  34  N.  Y.  Misc.  326,  69  N.  Y.  Supp. 
776. 

48  People  v.  Rittman,  155  111.  App. 


523  (referring^  to  the  president  of  a 
fraternal  insurance  corporation);  Ov- 
erman V.  Manly  Drive  Co.,  77  N.  J. 
L.  290,  71  Atl.  1125.  ^ 

44  McCarthy  v.  McKinney,  137  Ga. 
292,  73  S.  E.  394 ;  Beard  v.  Beard,  66 
Ore.  512,  134  Pac.  1196,  133  Pac. 
797. 
'45  See  Com.  v.  Jankovic,  216  Pa. 
615,  65  Atl.  1099. 

46  State  V.  Cronan,  23  Nev.  437,  49 
Pac.  41. 

47Schilstra  v.  Van  Den  Heuvel,  82 
N.  J.  Eq.  155,  612,  90  Atl.  1056. 

A  writ  of  quo  warranto  should  issue 
where  it  appeared  that  an  election  of 
trustees  of  a  church  corporation  was 
not  held  on  the  proper  day,  and  was 
conducted  in  accordance  with  a 
"Book  of  Discipline*'  instead  of  the 
law  of  the  state.  Smith  v.  Trustees 
Bethel  African  M.  E.  Church  of  Jer- 
sey City,  89  N.  J.  L.  397,  99  Atl. 
102. 
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religious  body  being  that  of  the  members  thereof,  it  is  a  consequence 
that  the  selection,  by  the  body,  of  trustees  to  effect  the  incorporation 
thereof  is  but  an  authoritative  act  of  the  body  looking  to  the  con- 
summation of  the  incorporation — ^an  agency  which,  when  afforded,  and 
when  the  major  purpose  is  attained,  is  subject  to  change  in  personnel 
without  the  control  or  revision  of  civil  tribunals.  It  follows,  of  course, 
that  such  trustees  are  not,  at  any  time,  the  tenants  of  ofiSces  in  a 
corporation  created  by  authority  of  the  state"  within  the  purview  of 
the  statute  authorizing  quo  warranto  proceedings.** 

§  3234.  Effect  of  existence  of  other  remedies — ^In  generaL  Courts 
of  equity  do  not  as  a  rule  declare  or  determine  forfeitures,**  and  the 
remedy  by  injunction  is  wholly  inconsistent  with  that  of  quo  warranto. 
The  latter  remedy  **goes  to  the  life  of  the  corporation  informed 
against,  while  a  proceeding  to  enjoin  is  necessarily  predicated  upon 
anticipation  of  the  contintiance  of  the  defendant's  corporate  exist- 
ence." **  Accordingly  it  is  usually  held  that  the  remedy  in  equity  is 
improper  to  enforce  the  forfeiture  of  a  franchise.*^  The  same  rule 
applies  to  secondary  franchises,**  although  a  somewhat  different  situa- 
tion exists  with  respect  to  such  franchises,  or  where  only  certain 
corporate  powers  are  usurped.  In  such  cases  it  is  not  necessary  to 
terminate  the  existence  of  the  corporation.  There  are  quite  a  few 
cases  where  the  termination  of  the  existence  of  the  corporation  will 
not  be  of  any  public  benefit  and  in  fact  will  be  harmful  to  the  public.** 
In  some  states  the  remedy  in  equity  is  held  available  and  exists  coex- 
tensively  with  the  remedy  by  quo  warranto,**  and  in  one  state  the 


iSDismukeB  v.^State,  176  Ala.  616, 
58  So.  195. 

40Eavanaugh  v.  St.  Loui^,  220  Mo. 
496,  119  8.  W.  552. 

50 State  V.  People's  Ice,  Storage  & 
Fuel  Co.,  246  Mo.  168,  151  S.  W. 
101. 

Bl State  v.  People's  Ice,  Storage  & 
Fuel  Oo.,  246  Mo.  168,  151  S.  W. 
101;  Kavanaugh  v.  St.  Louis,  220  Mo. 
496, 119  8.  W.  652;  aatk  v.  Interstate 
Independent  Tel.  Co.,  72  Neb.  883,  101 
N.  W.  977. 

S8A  bill  in  equity  to  enjoin  a  com- 
pany from  proceeding  under  its  char- 
ter to  lay  railway  tracks  in  a  street, 
the  basis  of  the  relief  sought  being  the 
invalidity  of  the  franchise  purported 


to  be  granted,  is  in  effect  a  quo  war- 
ranto to  challenge  the  validity  of  the 
charter  and  cannot  be  sustained  by 
a  private  relator.  Thirteenth  &  Fif- 
teenth Sts.  Passenger  R.  Co.  v.  Broad 
St.  Rapid  Transit  R.  Co.,  219  Pa.  10, 
67  Atl.  901. 

63  The  public  benefit  may  be  safe- 
guarded by  the  relief  afforded.  Bee 
§  3269  et  seq. 

64  Quo  warranto  is  the  proper  rem- 
edy to  forfeit  the  rights  of  a  charita- 
ble corporation  for  misuser  of  powers, 
under  Michigan  Comp.  Laws,  §  9950 
et  seq.,  though  the  remedy  in  equity 
to  restrain  the  unlawful  acts  is  also 
available,  under  §  9755  et  seq.  Peo- 
ple V.  Michigan  Sanitarium  &  Benev- 
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remedy  a^inst  either  domestic  or  foreign  eorporations^  to  secure  the 
relief  usually  afforded  by  quo  warranto  proceedings,  is  by  a  suit  in 
equity.^^  Also,  in  some  cases  it  has  been  held  that  the  remedy  by 
injunction  is  to  be  preferred,  on  the  ground  that  the  remedy  by  quo 
warranto  is  inadequate.  It  has  been  so  held  where  the  forfeiture  of 
franchises  would  not  be  of  any  public  benefit,  or  where  the  act  com-* 
plained  of  was  a  nuisance.*®  But  a  statute  providing  a  ranedy  in 
equity  to  enforce  the  performance  of  contracts  of  municipalities  with 
public  service  corporations,  has  been  held  not  a  bar  to  quo  warranto 
proceedings.  The  difference  between  the  two  remedies  was  referred 
to,  and  it  was  pointed  out  that  the  equitable  remedy  looked  merely  to 
the  performance  of  the  contract,  while  quo  warranto  was  a  remedy 
looking  to  the  sovereign  power  of  the  state  to  correct  abuses  of 
franchises.*'' 

Corporations  violating  anti-trust  acts  may  be  proceeded  against  by 
a  bill  in  equity,  as  well  as  by  criminal  proceedings,  in  addition  to  the 
remedy  by  quo  warranta**  It  has  also  been  held  that  the  pendency 
of  proceedings  under  a  statute  by  the  directors  of  an  insolvent  corpo* 
ration  to  dissolve  it  and  distribute  its  assets  through  a  receiver  does 
not  bar  an  action  by  the  attorney  general  to  enforce  a  forfeiture  of 
the  corporate  charter,  for  the  statute  is  merely  permissive,  and  does 
not  exclude  the  common-law  remedy.  Both  actions  may  be  carried 
on  at  the  same  time,  but  a  judgment  of  dissolution  in  one  action  will 
operate  as  an  abatement  of  the  other.*® 

olent  Asft'n,  161   Mieh.  452,  115  N.  Where   a  eorporation   exacted   and 

W.  423.                                                 .  unlawfully  collected  tolls  for  the  use 

M  State  ▼.  ^hlitz  Brewing  Co.,  104  of  a  road,  such  collection  waji  a  nui- 

Tenn.  715,  78  Am.  St.  Bep.  941,  59  sance,  and  injunction  was  available  to 

S.  W.  1033.  secure   the  freedom  of  the   highway, 

M  State  ▼.  Louisiana,   B.  G.  &  A.  as   the  proceeding   by  quo   warranto 

Gravel  Boad  Co.,  116  Mo.  App.  175,  would  have  been  of  a  tedious  nature, 

92  8.  W.  153.  while   injunction    afforded   immediate 

Equity  ynH  take   jurisdiction   and  relief.    State  v.  Louisiana,  B.  G.  &  A. 

an  injunction  will  be  granted  to  pro-  Gravel  Boad  Co.,  116  Mo.  App.  175,  92 

vent  a  earrier  from  collecting  rates  8.  W.  153. 

in  excess  of  those  prescribed  by  law,  ^  Code  Ala.  1907,  t  3513.    State  v. 

even  though  the  remedy  by  quo  war-  Birmingham    Water    Works    Co.,    185 

ranto  exists  (N.  H.  Pub.  St.  c.  240),  Ala.   388,   Ann.   Cas.   1916  C   166,   64 

as  the  latter  remedy  is  inadequate  and  So.  23. 

the  forfeiture  of  the  franchises  would  M  State  v.   Arkansas   Lumber   Co., 

be  of  no  benefit  to  the  state,  but  of  260  Mo.  212,  169  S.  W.  145. 

grave  consequences  to  the  defendant.  See  the  next  section  infra. 

State  V.  Boston  &  M.  B.  B.,  75  N.  H.  See  generally  Chap.  54. 

327,  74  Atl.  542.  M  People  v.  Murray  HiU  Bank,  10 
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A  statute  incorporating  a  toll  road  company  which  provides  for 
complaints  by  private  persons  when  the  road  of  such  company  is  out 
of  repair,  does  not  provide  a  remedy  which  operates  to  abolish,  repeal 
or  modify  the  common-law  and  statutory  remedies  for  the  usurpation 
or  nonuser  of  franchises.^®  It  has  be^i  seen  heretofore  that,  as  a 
general  rule,  where  there  is  an  adequate  remedy  by  quo  warranto, 
equity  has  no  jurisdiction,  in  the  absence  of  statute,  to  determine  the 
title  to  an  oflSce.*^  Nor  can  mandamus  ordinarily  be  employed  for 
this  purpose,  though  there  is  apparent  an  increasing  tendency  to 
employ  the  writ.^  Also  an  action  by  a  trustee  to  recover  damages  for 
his  wrongful  expulsion  from  office  is  improper  where  the  real  question 
at  issue  is  his  title  to  the  office.^ 


§3236.  — Remedy  under  criminal  laws.  As  has  already  been 
noted,  quo  warranto  proceedings  are  usually  considered  civil  in 
nature,**  and  there  is  no  merger  of  the  civil  liability  in  the  criminal 
offense.**  A  corporation  may  be  proceeded  against  by  quo  warranto 
for  a  misuser  or  perversion  of  its  franchise,  although  its  officers  and 
agents  at  the  same  jtime  may  be  amenable  to  the  criminal  law  for  the 
offenses  committed  by  them  in  the  perversion  of  such  franchise.  Neither 
one  of  these  proceedings  is  a  bar  to  the  other,**  and  the  corporation 
may  be  held  to  answer  for  its  wrongful  acts  before  its  agents  are 
tried  and  convicted  of  their  guilty  acts.*^    Por  instance,  it  has  been 

N.  Y.  App.  Div.  328,  41  N.  Y.  Supp.      statutory  method  by  writ  of  quo  war 


804. 

•0  Territory  v.  Virginia  Boad  Co., 
2  Mont.  96. 

61  See  H  1828-1831. 

68  See  §  1827. 

The  remedy  by  mandamus  may  be 
available  when  a  corporate  officer 
seekfi  to  regain  his  position,  but  cer- 
tiorari has  been  held  not  the  proper 
remedy  to  review  a  resolution  re- 
moving an  officer.  Overman  v.  Manly 
Drive  Co.,  77  N.  J.  L.  290,  71  AtL 
1125. 

681x1  an  action  by  a  trustee  of  a 
church  to  recover  damages  for  his 
wrongful  emulsion  from  office,  where 
the  real  question  at  issue  is  the  plain- 
tiff's  title  to  the  office  of  trustee,  a 
demurrer  is  properly  sustained  to  the 
plaintiff's  statement  of  claim,  as  the 


ranto  is  adequate  and  exclusive  to 
determine  the  questions  raided. 
McDowell  V.  Wilson,  ^2  Pa«  91,  97 
Atl.  100. 

64  See  S  3219,  supra. 

6ft  Standard  Oil  Co.  ▼.  State  of  Mis- 
souri, 224  n.  S.  270,  56  L.  Ed.  760, 
Ann.  C^  1913  D  936;  State  ▼.  Stan- 
dard OU  Co.,  218  Mo.  1,  116  S.  W. 
902. 

66  Standard  Oil  Co.  v.  State  of  Mis- 
souri,  224  U.  S.  270,  56  L.  Ed.  760, 
Ann.  Cas.  1913  D  936;  State  v.  Delmar 
Jockey  Club,  200  Mo.  34,  98  S.  W. 
539,  92  S.  W.  185;  State  ▼.  Spring- 
field African  Social  ft  Improvement 
Club,  169  Mo.  App.  137,  154  S.  W. 
458. 

67  State  V.  Delmar  Jockey  Club,  200 
Mo.  34,  98  S.  W.  539,  92  &  W.  185; 
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held  that  violators  of  an  anti-trust  act  may  be  proceeded  against  hy 
indictment  or  information,  and  the  remedies  by  information  and  in 
equity,  also  exist.^*  Bat  the  proceedings  by  information  differ  in 
form  and  consequence  from  a  prosecution  by  indictment,  as  in  the 
former  case  the  state  proceeds  for  the  violation  of  the  corporation's 
contract,  and  in  the  latter  case  it  prosecutes  for  a  violation  of  a  public 
law.«« 

When  a  quo  warranto  proceeding  is  brought  against  a  corporation 
for  the  violation  of  an  anti-trust  act,  it  cannot  contend  that  such  pro- 
ceeding deprives  it  of  the  equal  protection  of  the  laws,  in  that  the 
corporate  charter  will  be  forfeited  and  a  large  fine  imposed,  whereas 
other  corporations  prosecuted  criminally  under  the  anti-trust  law  are 
subjected  to  lesser  fines.  This  is  in  effect  a  claim  that  in  a  civil  pro- 
ceeding t&e  defendants  are  not  tried  in  the  manner  and  subjected  to 
the  fine  imposed  in  criminal  cases."^ 

m.  PBOGEDUBE 

§  3236.  Jurisdiction  and  venhe.  At  the  common  law,  the  writ  of 
quo  warranto  was  prosecuted  and  determined  before  the  king's  justices 
at  WestminsterJ* 

In  the  United  States,  the  question  of  jurisdiction  is  one  which  is  to 
be  determined  by  constitutional  and  statutory  provisions  on  the  sub- 
ject ;  ''*  and  ^  decision  of  a  state  supreme  court,  determining  its  own 


State  V.  Springfield  African  Social  A 
Improvement  Club,  169  Mo.  App.  137, 
154  &  W.  458. 

M  State  V.  Arkansas  Lnmber  Oo., 
2e0  Mo.  212,  169  8.  W.  145. 

The  procedure  provided  by  Miiisoari 
Rev.  8t.  of  1899,  §  8971,  as  to  tbe 
forfeiture  of  charters  by  corporations 
violating  the  anti-tfust  laws,  is  not 
the  exclusive  remedy  available  to  the 
state  to  correct  abuses  and  usurpa- 
tions by  corporations.  State  v.  Stan* 
dard  Oil  Co.,  218  Mo.  1,  116  8.  W. 
902. 

•9  Standard  Oil  Co.  ▼.  State  of  .Mis- 
souri, 224  U.  8.  270,  56  L.  Ed.  760, 
Ann.  Cas.  1913  D  936. 

70  Standard  Oil  Oo.  v.  State  of  Mis- 
souri, 224  U.  8.  270,  56  L.  Bd.  760, 
Ann.  Cas.  1913  D  936. 

71  The  writ  of  quo  warranto  was 
originally      returnable      before      the 


king's  justices  at  Westminster,  but 
afterwards  only  before  the  justices 
in  ejre,  by  virtue  of  the  statutes  of 
quo  warranto  (6  £dw.  I,  o.  1;  18 
Edw.  I,  St.  2).  When  such  justices 
gave  place  to  the  king's  temporary 
commissioners  of  assize,  the  judges 
on  the  several  circuits,  a  portion  of 
the  statute  lost  its  effect,  and  the 
writ  was  prosecuted  and  determined 
before  the  king's  justices  at  West- 
minster.   3  BI.  Com.  262. 

TSSee  State  v.  Portage  City  Water 
Co.,  107  Wis.  441,  83  N.  W.  697. 

The  Peacemaker's  Court  of  the 
Seneca  Nation  of  Indians  has  ao  jur- 
isdiction of  an  action  to  try  title  to 
the  offices  of  trustees  of  the  Iroquois 
Agricultural  Society.  People  v.  John, 
80  N.  Y.  Misc.  418,  141  N.  Y.  8upp. 
225. 
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jurisdiction,  by  a  construction  of  the  laws  of  the  state,  has  been  held 
conclusive  upon  the  Supreme  Court  of  the  United  States.'* 

In  some  states  jurisdiction  to  issue  writs  of  quo  warranto  is 
conferred  upon  the  supreme  or  appellate  courts,  by  virtue  of  constitu- 
tional provisions,''*  and  in  other  states,  the  circuit  courts  have  juris- 
diction of  such  proceedings.'* 

When  a  quo  warranto  proceeding  may  be  brought  in  a  supreme 
court,  a  precedent  suit  in  another  court  is  not  necessary.'® 

A  respondent  who  appears  and  pleads  issuably  cannot  subsequently 
object  that  the  court  has  no  jurisdiction  of  the  case,  if  the  cause  is  of 
a  character  within  the  power  of  the  court  to  try." 

As  to  the  venue  of  quo  warranto  proceedings,  it  has  been  held  that 
such  a  proceeding  does  not  involve  any  of  the  subjects  specified  by  a 
statute  as  to  the  venue  of  actions  to  recover  possession  of  realty,  for 
partition  and  for  the  foreclosure  of  real  estate  mortgages,  an4  requir- 
ing such  actions  to  be  brought  where  the  subject  of  the  action  is 
situated.  Such  decision  was  rendered  in  a  proceeding  to  forfeit  a 
franchise  where  the  corporation  claimed  that  it  had  a  freehold  in  the 
streets  of  a  city.'* 

§3237.  Paarties  plaintiff— State.  Both  the  original  writ  of  quo 
warranto,  and  the  information,  were  exclusive  prerogative  remedies 

78  Where  a  quo  warranto  proceeding      leged  unlawful  acts  of  misuser  and 


is  brought  to  oust  certain  corpora* 
tions,  and  it  appears  that  the  consti- 
tution of  the  state  confers  jurisdic- 
tion upon  the  supreme  court  to  issue 
writs  of  quo  warranto,  the  decision 
and  judgment  of  such  court  necessa- 
rily implies  that  it  had  jurisdiction  of 
the  subject-matter  and  authority  to 
enter  a  judgment  of  ouster  and  fine 
under  such  clause  of  the  constitution, 
and  such  ruling  will  be  held  conclu- 
sive upon  the  Supreme  Court  of  the 
United  States,  regardless  of  whether 
the  judgment  is  civil  or  criminal  or 
both  combined.  Standard  Oil  Go.  ▼. 
State  of  Missouri,  224  U.  8.  270,  56 
L.  Ed.  760,  Ann.  Oas.  1913  D  936. 

n  State  V.  Standard  OU  Co.,  218 
Mo.  1,  116  S.  W.  902. 

Missouri  B.  S.  1909,  §  3444,  con- 
ferring the  right  to  inquire  into  al- 


nonuser  of  a  franchise  upon  the  cir- 
cuit court  of  the  county  where  the 
corporation  Is  organized,  does  not  con- 
fer exclusive  jurisdiction,  as  Const, 
art.  VI,  I  3,  confers  jurisdiction  upon 
the  Supreme  Court  to  issue  quo  war- 
ranto and  other  remedial  writs,  and 
similar  jurisdiction  is  conferred  upon 
the  Court  of  Appeals  by  other  sections. 
State  V.  Sprin^eld  African  Social  & 
Improvement  Club,  169  Mo.  App.  137, 
154  S.  W.  458. 

76  State  V.  Portage  City  Water  Co., 
107  .Wis.  441,  83  N.  W.  697. 

79  Attorney  General  v.  A.  Booth  & 
Co.,  143  Mich.  89,  106  N.  W.  868. 

77  Attorney  General  v.  A.  Booth  A 
Co.,  143  Mich.  89,  106  N.  W.  868. 

76  Smith  v.  State,  140  Ind.  343,  39 
N.  E.  1060  (referring  to  1  Burns,  1894, 
f  308). 
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which  could  only  be  availed  of  at  the  instance  of  the  crown,^  and  the 
proceedings  by  infonnation  were  instituted  in  the  name  of  the  crown 
upon  the  information  of  the  attorney  general.^  The  practice  grad- 
ually developed  of  allowing  the  master  of  the  crown  ofBce^  head  of  the 
Department  of  Justice  of  the  King's  Bench  Division,  to  exhibit  in- 
formations on  the  relation  of  private  individuals  to  enforce  certain 
of  their  rights  in  offices,  franchises  and  the  like.  These  actions  were 
brought  by  the  master  of  the  crown  office  in  his  own  name  on  the 
relation  of  the  private  individual.  The  vexatious  and  irresponsible 
character  of  this  litigation  led  to  the  enactment  of  the  statutes  of  4 
and  5,  William  and  Mary,  c.  18,  which  required  the  private  individual 
to  enter  into  a  recognizance  in  the  sum  of  twenty  pounds  and  obtain 
leave  of  court  before  he  eould  require  the  master  of  the  crown  office 
to  file  the  information  on  his  relation.*^  The  statute  of  9  Anne,  c.  20, 
extending  the  remedy  to  private  persons  for  the  redress  of  their 
wrongs,  operated  to  change  the  procedure,  so  that  the  suit  was  brought 
in  the  name  of  the  king  upon  the  relation  of  a  private  individual.^ 
Regardless  of  its  origin,  the  prerogative  character  of  the  proceeding 
is  preserved  from  its  earliest  uses  down  to  the  present  time,^  and  the 
common-law  proceeding  is  instituted  by  the  attorney  general,  on  be- 
half of  the  state,  instead  of  the  king,  when  such  a  proceeding  is  brought 
in  those  states  where  the  common  law  obtains.^  And  it  is  the  ac- 
cepted doctrine  that  only  the  sovereign  power  can  assert  a  breach  of 
condition  of  a  corporate  franchise  by  an  action  in  the  nalure  of  quo 
warranto.**  "An  information  for  the  purpose  of  dissolving  the  cor- 
poration, or  of  seizing  its  franchises,'^  said  Chief  Justice  Parsons  of 
the  Massachusetts  court,  ''eannot  be  prosecuted  but  by  the  authority 
of  the  commonwealth,  to  be  exercised  by  the  legislature,  or  by  the 
attorney  or  solicitor  general  acting  under  its  direction,  or  ex  officio  in 
its  behalf.  For  the  commonwealth  may  waive  any  breaches  of  any 
condition,  expressed  or  implied,  on  which  the  corporation  was  created, 


79  People  ▼.  Union  Consol.  El.  R. 
Co.,  263  m.  32,  Ann.  Cas.  1915  0  388, 
105  N.  E.  12. 

M  Brooks  y.  State,  3  Boyee  (Del.) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Oas. 
1915  A  1133,  79  AtL  790;  State  v. 
Home  Brewing  Co.  of  Indianapolis, 
182  Ind.  75,  105  N.  E.  909. 

SI  See  State  v.  Home  Brewing  Co. 
of  Indianapolis,  182  Ind.  ,75,  105  N. 
E.  909. 

tt  Brooks  V.  State,  3  Boyce  (Del.)  1, 


61  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  AtL  790. 

•8  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  R.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

S4  Brooks  V.  State,  3  Boyoe  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  AtL  790.  See  State  v. 
Biedler  (DeL  Super.),  99  Atl.  278. 

S»  Village  of  Fredonia  v.  Fredonia 
Natural  Gas  light  Co.,  169  N.  Y. 
App.  Div.  690,  155  N.  Y.  Supp.  212. 
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and  we  cannot  ^ve  judgment  for  the  seizure  by  the  commonwealth  of 
the  franchises  of  any  corporation,  unless  the  commonwealth  be  a  party 
in  interest  to  the  suit,  and  thus  assenting  to  the  judgment ' '  ^  Ac- 
cordingly, in  the  absence  of  a  statute  to  the  contrary,  quo  warranto 
proceedings,  in  this  country,  are  instituted  by,  and  can  only  be  insti- 
tuted by,  the  authority  of  the  state,  the  commonwealth  or  the  people.*^ 
The  proceeding  by  information  in  states  where  statutes  have  been 
enacted,  which  statutes  are  usually  modeled  after  the  statute  of  Anne, 


M  Com.  T.  Union  Fire  k  Marine  Ins. 
Co.,  5  Mass.  230,  4  Am.  Dee.  50. 

eruiiiitM  StateA.  Gaylord  v.  Ft. 
Wayne,  M.  k  G.  B.  Co.,  6  Biaa.  286, 
Fed.  Gas.  No.  5,284. 

Delaware.  Brooks  t.  State,  3 
Boyce  1, 61  L.  B.  A.  (N.  S.)  1126,  Ann. 
Gas.  1915  A  1133,  79  Atl.  790;  State 
V.  Biedler  (Del.  Super.),  99  Atl.  278. 

minols.  People  t.  Larsen,  265  HI. 
406,  106  N.  £.  947;  People  v.  North 
Chicago  B.  Co.,  88  111.  537;  Boss  y. 
Chicago,  B.  &  Q.  B.  Co.,  77  ni.  127. 

Indiana.  State  v.  Home  Brewing 
Go.  of  Indianapolis,  182  Ind.  75,  105 
N.  £.  909. 

Iowa.  State  v.  Des  Moines  City 
B.  Go.,  135  Iowa  694,  109  N.  W. 
867. 

Kansas.  State  v.  Inner  Belt  By. 
Co.,  74  Kan.  413,  87  Pac.  696. 

Lonlntana.  Atchafalaya  Bank  v. 
Dawson,  13  La.  497;  In  re  Louisiana 
Sav.  Bank  &  Safe  Deposit  Co.,  35  La. 
Ann.  196;  State  v.  A1;torney  General, 
30  La.  Ann.  954. 

Maryland.  Hodges  v.  Baltimore 
Union  Passenger  By.  Co.,  58  Md. 
603;  New  Central  Goal  Go.  v.  George's 
Creek  Goal  &  Iron  Co.,  37  Md.  537; 
Planters'  Bank  v.  Bank  of  Alexan- 
dria, 10  Gill.  &  J.  346. 

MasBachusetts.  Bice  ▼.  National 
Bank  of  Commonwealth,  126  Mass. 
300;  Com.  v.  Union  Fire  &  Marine 
Ins.  Co.,  5  Mass.  230,  4  Am.  Dec.  50. 

Midilgaii.  Attorney  General  v.  A. 
6ooth  &  Co.,  143  Mich.  89,  106  N.  W. 
868;  Heap  v.  Heap  Mfg.  Go.,  97 
Mich.  147,  56  N.  W.  349. 


MiflBonil  Hovelman  v.  Kansas  City 
Horse  B.  Co.,  79  Mo.  632. 

MdntaiUk  Territory  v.  Virginia 
Boad  Co.,  2  Mont.  96. 

New  Hunpflbire.  Sewall's  'Falls 
Bridge  T.  Fisk  &  Norcross,  23  N.  H. 
171. 

New  Jersey.  Terhnne  v.  Potts,  47 
N.  J.  L.  218;  State  v.  Patterson  is  H. 
Turnpike  Co.,  21  N.  J.  L.  9. 

New  York.  Village  of  Fredonia 
V.  Fredonia  Natural  Gas  Light  Co., 
169  App.  Div.  690,  155  N.  Y.  Supp. 
212. 

North  Oarolina.  Bass  t.  Boanoke 
Navigation  &  Water-Power  Co.,  Ill 
N.  G.  439,  19  L.  B.  A.  247,  16  8. 
£.  402;  Buncombe  Turnpike  Go.  v. 
McCarson,  1  Dev.  &  B.  ^06;  Houston 
V.  Neuse  Biver  Nav.  Co.,  8  Jones  L. 
476. 

PennsylTUila.  Hinchman  v.  Phila- 
delphia &  W.  G.  Turnpike  Boad,  160 
Pa.  St.  150,  28  Atl.  652 ;  In  re  Western 
Pennsylvania  B.  Co. '»  Appeal,  104  Pa. 
St.  399;  Kuhn  v.  United  States  Bank, 
2  Ashm.  170;  Com.  v.  Farmers'  Bank, 
2  Grant's  Gsjb.  392. 

Tennessee.  State  v.  White's  Creek 
Turnpike  Co.,  3  Tenn.  Ch.  163;  La 
Grange  &  M.  B.  Go.  v.  Bainey,  7  Cold. 
420;  State  v.  Butler,  15  Lea  104. 

Texas.  State  v.  Paris  B.  Co.,  55 
Tex.  76;  State  v.  Bio  Grande  B.  Co., 
41  Tex.  217;  Oriental  Oil  Go.  v.  State, 
—  Tex.  Civ.  App.  — ,  135  S.  W.  722, 

Vizglnla.  South  &  W.  B.  Go.  v. 
Com.,  104  Va.  314,  51  S.  E.  824. 
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is  generally  entitled  in  the  name  of  the  state,  upon  the  relation  of  a 
private  person,  and  represented  by  a  state  or  county  attorney .••  It 
has  been  held  of  no  importance  in  a  statutory  proceeding  whether  it 
was  entitled  in  the  name  of  the  state  alone  or  in  the  name  of  the  state 
upon  the  relation  of  a  designated  ofScer  or  private  citizen,  the  state 
being  the  plaintiff  in  each  instance.*^  Probably  there  are  no  excep- 
tions to  the  rule, that  the  proceeding  being  in  theory  a  prosecution, 
must  be  prosecuted  in  the  name  of  the  state  or  a  public  oflScer  repre- 
senting the  sovereignty .••  However,  as  has  already  been  noted,  quo 
warranto  proceedings  are  now  regarded  as  civil  in  nature,**  and  this 
has  operated  to  render  the  state  merely  a  nominal  plaintiff.  In  a 
great  many  of  the  cases  that  are  now  broufht,  the  state  cannot  be 
claimed  to  be  the  real  party  in  interest;  this  is  true  of  a  suit  where 
directors  of  a  corporation  seek,  by  means  of  this  ancient  writ,  to  oust 
others  who  claim  to  be  entitled  to  the  offices.  In  such  an  action,  the 
form  and  the  name  of  the  party  plaintiff  has  not  been  changed,  but 
the  state  merely  permits  its  name  to  be  used  as  it  is  only  by  such  an 
action  that  such  an  issue  can  be  tried.  Private  counsel,  as  a  matter 
of  course,  represent  the  real  plaintiff,  and  neither  the  state  nor  its 
representative  has  or  shows  the  slightest  interest  in  such  a  case  when 
it  is  filed  by  the  plaintiff.** 

§  3238.  —  Attorney  general  or  other  public  officer  as  relator.    At 

the  common  law  the  attorney  general  was  usually  designated  as  the 
proper  officer  to  institute  quo  warranto  proceedings.** 

The  statutes  usually  designate  what  officer  shall  institute  quo  war- 
ranto proceedings.    In  most  states,  the  officer  named  is  the  attorney 


it  Brooks  V.  State,  3  Boyee  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Ca». 
1915  A  1133,  79  Atl.  790. 

The  ezpreasion  "upon  the  relation 
of,"  etc./  meanB  no  more  than  "upon 
the  complaint  of"  or  "upon  the  in- 
formation of,"  etc.  State  v.  Des 
Moines  Oity  B.  Co.,  135  Iowa  694, 
109  N.  W.  867. 

n  Proceedings  under  Code,  tit.  21, 
.  c.  9,  §  4313  et  seq.  State  v.  Des 
Moines  City  B.  Co.,  135  Iowa  694,  109 
N.  W.  867. 

M  Brooks  V.  State,  3  Boyce  (Del.)  1, 
51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 


91  S  3223,  supra. 

M  State  V.  Biedler  (Del.  Super.),  99 
Atl.  278. 

The  quo  warranto  proceeding  which 
may  be  brought  by  a  citizen  when 
the  question  of  usurpation  or  intru- 
sion into  a  municipal  office  or  fran- 
chise is  involved,  resembles  a  civil 
suit  between  parties.  Bonynge  v., 
Frank,  89  N.  J.  L.  239,  98  Atl.  456. 

9S  State  V.  Biedler  (Del.  Super.), 
99  Atl.  278;  People  v.  Bleecker  St. 
k  F.  F.  B.  Co.,  140  N.  Y.  App.  Div. 
611,  125  N.  T.  Supp.  1045. 

See  subjection  3237,  supra. 
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general ;  ^  in  other  states  the  prosecuting  attorney  is  named,®*  or  the 
circuit,'®  or  district  attorney,*^  and  some  statutes  designate  both 
the  attorney  general  ani  the  prosecuting  attorney .••  Sometimes  the 
officer  designated  to  institute  quo  warranto  proceedings  depends  upon 
the  purpose  of  the  suit.®® 

In  states  where  statutes  have  been  enacted  naming  the  officer  who 
is  to  begin  such  suits,  it  is  usually  held  that  the  attorney  general  is 
not  a  common-law  officer,  and  his  duties  are  only  such  as  are  pre- 
scribed by  the  statutes.  Accordingly,  if  another  officer  is  invested 
with  the  authority  to  institute  this  kind  of  suits,  the  attorney  general 
has  no  common-law  right  to  bring  quo  warranto  proceedings.*    The 


M  AiassachuBotts.      Attorney     Gen-      uonuse    or    misuse    of    its    corporate 


eral  v.  New  York,  N.  H.  &  H.  R.  Co., 
197  Mass.  194,  83  N.  E.  408. 

Michigan.  Linnell  v.  Gay,  162 
Mich.  612,  127  N.  W.  814. 

New  Hampshire.  State  v.  Boston 
&  M.  R.  R.,  75  N.  H.  327,  74  Atl. 
542. 

New  Jersey.  Bonynge  v.  Frank,  89 
N.  J.  L.  239,  98  Atl.  456. 

Texaa.  Oriental  Oil  Co.  v.  State, 
—  Tex.  Civ.  App.  •— ,  135  S.  W.  722. 

In  a  quo  warranto  proceeding  under 
Texa3  Rev.  St.,  §  4343,  to  forfeit  the 
charter  of  a  corporation,  an  attempt 
to  confer  authority  to  institute  the 
proceeding  upon  the  district  or  coun- 
ty attorney  is  in  violation  of  Const, 
art.  4,  §22.  Oriental  Oil  Co.  v. 
State,  —  Tex.  Civ.  App.  — ,  135  S. 
W.  722. 

M  Burns  1914,  §{  1188,  1189.  State 
V.  Home  Bre\ving  Co.  of  Indianapolis, 
182  Ind.  75,  105  N.  E.  909. 

9e  State  V.  Modern  Horseshoe  Club, 
167  Mo.  App.  644,  150  S.  W.  719. 

vr  Canon  City  Labor  Club  v.  People, 
21  Colo.  App.  37,  121  Pac.  120. 

M  Michigan  Pub.  Acts  1899,  No. 
255,  §12,  -3,  as  to  unlawful  combina* 
tions.  Attorney  General  v.  Booth  & 
Co.,  143  Mich.  89,  106  N.  W.  868. 

M  Under  Va.  Code  1904,  §  3023,  a 
quo  warranto  proceeding  may  be  in- 
stituted in  the  name  of  the  common- 
wealth   against   a   corporation    for   a 


franchises,  not  only  by  the  attorney 
general  or  the  attorney  for  the  com- 
monwealth for  the  proper  county,  but 
also  by  private  persons  under  certain 
conditions.  South  Ss  W.  R.  Co.  v. 
Com.,  104  Va.  314,  51  B.  E.  824. 

A  quo  warranto  proceeding  to  for- 
feit the  charter  of  a  railroad  because 
of  its  failure  to  have  constructed  and 
in  operation  a  certain  number  of 
miles  of  its  road  as  required  by  its 
charter,  must  be  commenced  by  the 
state  alone,  under  Va.  Code  1904,  p. 
733,  §  1313a,  cl.  68.  South  &  W.  R. 
Co.  V.  Com.,  104  Va.  314,  51  S.  E. 
824. 

A  proceeding  under  the  Texas  Act 
of  1907  (Acts  First  CaDed  Session 
30th  Leg.),  c.  23,  p.  502,  as  to  the  for- 
feiture of  corporate  charters  for  the 
failure  to  pay  franchise  taxes,  must 
be  instituted  by  the  attorney  gen- 
eral. Oriental  Oil  Co.  v.  State,  — 
Tex.  Civ.   App.  — ,   135   S.   W.    722. 

In  Oklahoma,  the  inimrance  com- 
missioner is  the  proper  party  to  bring 
a  suit  to  forfeit  the  charter  of  an  in- 
surance company,  and  to  oust  it  from 
doing  business  in  the  state.  State  v. 
Hooker,  33  Okla.  522,  126*Pac.  231. 

1  State  v.  Home  Brewing  Co.  of 
Indianapolis,  182  Ind.  75,  105  N.  E. 
909  (reviewing  statutes  and  decisions 
as  to  the  power  of  the  attorney  gen- 
eral); State  V.  Seattle  Gas  &  Electric 
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fact  that  the  proper  ofBcer  refuses  to  act  does  not  authorize  the  attor- 
ney general  to  appear,  and  if  he  does  act,  without  authority,  he  eannot 
be  heard  to  assert  that  the  respondent  has  waived  objections  to  the 
capacity  of  the  relator.* 


§  3239.  —  Municipal  corporation  bb  relator  or  plaintiff.  The  ex- 
tension of  quo  warranto  proceedings  so  as  to  authorize  the  institution 
of  suits  by  private  relators  has  resulted,  especially  where  the  forfei- 
ture of  secondary  franchises  is  the  ol[>ject  of  the  proceeding,  in  the 
bringing  of  suits  of  this  nature  by  municipal  corporations.  Thus  it 
has  been  held  that  a  city  may  maintain  a  quo  warranto  proceeding 
to  forfeit  the  franchise  of  an  interurbau  railway,'  or  may  appear  as 
relator  in  a  proceeding  to  forfeit  the  franchise  of  an  electric  light 
company.*  It  has  even  been  held  that  the  city  may  sue  in  its  own 
name  as  plaintiff  rather  than  in  the  name  of  the  state  on  the  city's 
relation,*^  and  it  has  also  been  held,  in  a  suit  to  forfeit  the  franchise  of 
a  gas  company,  that  the  city  was  the  real  party  in  interest.® 


Co.,  28  Wash.  488,  70  Pac.  114,  68 
Pac.  946. 

Indiana  Acts  of  1899,  p.  219  (Burn3 
1914,  §9270),  providing  that  the 
attorney  general  shaU  have  charge  of 
and  shall  prosecute  all  civil  actions 
brought  in  the  name  of  the  state,  con- 
tains no  express  grant  of  authority  to 
file  an  information  in  the  nature  of 
quo  warranto,  and  in  view  of  the 
legislative  policy  of  the  state  to  give 
3uch  duty  into  the  hands  of  the  prose- 
cuting attorney  alone,  and  also  in 
view  of  the  proviso  to  the  statute 
mentioned,  stating  that  the  act  in 
question  ohall  not  affect  the  authority 
given  to  prosecuting  attorneys,  it  can- 
not be  held  that  the  attorney  general 
has  any  statutory  ai^thority  to  file 
informations  in  .the  nature  of  quo 
warranto.  State  v.  Home  Brewing 
Co.  of  Indianapolis,  182  Ind.  75,  105 
N.  E.  909. 

•  Under  the  Washington  statute 
(Bal.  Code,  §5781),  th^  prosecuting 
attorney  is  the  only  officer  who  can 
institute  quo  warranto  proceedings 
on  his  own  motion.     State  v.  Seattle 


Ga3  &  Electric  Co.,  28  Wash.  488,  70 
Pac.  114,  68  Pac.  946. 

An  attorney  general  who  is  not 
authorized  to  institute  a  quo  -warranto 
proceeding  to  oust  a  gas  company  of 
its  franchises  to  use  city  streets,  can- 
not be  heard  to  assert  that  the  re- 
spondent has  waived  objections  as  to 
the  form  of  the  action  or  as  to  the 
capacity  of  the  relator.  State  v. 
Seattle  Gas  Ss  Electric  Co.,  28  Wash. 
488,  70  Pac.  114,  68  Pac.  946,  on 
rehearing. 

BOlathe  v.  Missouri  Sb  K.  I.  E.  Co., 
78  Kan.  193,  96  Pac.  42. 

4  State  v.  Light  &  Development  Co. 
of  St.  Louis,  246  Mo.  618,  152  S.  W. 
67. 

5  Olathe  V.  Missouri  &  K.  I.  B.  Co., 
78  Kan.  198,  96  Pac.  42. 

6  Thia  is  true  where  it  appears  that 
the  franchise  was  granted  by  the 
state,  subject  *to  obtaining  consent  of 

.  the  city,  as  in  such  cajse  the  state  was 
not  particularly  interested  in  the  ques- 
tion whether  the  city  granted  permis- 
sion by  its  ordinances  or  suflPered  use 
of   the  streets   without   adopting   an 
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§  3240.  —  Privota  person  as  relator.  By  statute  in  some  states, 
quo  warranto  proceedings  may  be  brought  in  the  name  of  the  state 
on  the  relation  of  private  individuals,  or  by  a  private  individual  in 
his  own  nameJ 

The  statutes  authorizing  such  proceedings  vary  considerably  and 
authorize  the  suit  under  certain  conditions,  such  as  imposing  the  re- 
quirement that  the  relator  give  security  for  costs,*  a  condition  which 
will  be  found  in  the  English  statutes.* 

Also,  some  statutes  authorize  suits  on  the  relation  of  private  parties 
when  the  public  officer  refuses  to  act.^*  It  has  been  held  competent 
for  the  legislature  to  authorize  such  procedure,  even  when  the  object 
of  the  suit  is  to  determine  and  declare  a  forfeiture  of  a  corporate 
charter,*^  and,  very  properly,  proceedings  to  determine  the  title  to  a 
corporate  office  are  frequently,  if  not  usually,  instituted  by  private 
relators.^*  In  this  latter  case,  the  state  may  he  said  to  be  merely  a 
nominal  party  plaintiff,  and  the  proceeding  is  in  reality  a  private 


ordinance  licensing  the  gas  company. 
People  V.  Union  Gas  Sb  Electric  Co., 
254  111.  395,  Ann.  Cas.  1916  B  201, 
98  N.  E.  768. 

7  Alabama.  Floyd  v.  State,  177  Ala. 
169,  59  8o.  280;  State  v.  United  Stotes 
Endowment  &  Trust  Co.,  140  Ala.  610, 
103  Am.  St.  Bep.  60,  37  So.  442;  Tusca- 
loosa Scientific  &  Art  Ass'n  v.  State, 
58  Ala.  54. 

Colorado.  Canon  City  Labor  Glnb 
V.  People,  21  Colo.  App.  37,  121  Pac. 
120. 

Iowa.  State  v.  De0  Moines  City  B. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

Kaimaa  Miller  v.  Town  of  Palermo, 
12  Kan.  14. 

New  Jersey.  Bonynge  v.  Frank,  89 
N.  J.  L.  239,  98  Atl.  456. 

Virginia.  South  ft  W.  B.  Co.  v. 
Com.,  104  Va.  314,  51  S.  E.  824. 

S  Floyd  V.  State,  177  Ala.  169,  59 
So.  280;  State  v.  United  States  En- 
dowment &  Trust  Co.,  140  Ala.  610, 
103  Am.  St.  Bep.  60,  37  So.  442. 

9  See  State  v.  Home  Brewing  Co.  of 
Indianapolis,  182  Ind.  75,  105  N.  E. 
909. 

As  to  statute  of  4  and  5  William 


and  Mary,  c.  18,  as  to  security  for 
costs,  see  §  3237,  supra. 

10  Canon  City  Labor  Club  v.  People, 
21  Colo.  App.  37,  121  Pac.  120.  See 
State  v.  Bes  Moines  City  B.  Co.,  135 
Iowa  694,  109  N.  VT.  867;  State  v. 
Milwaukee  Independent  Tel.  Co.,  133 
V^is.  588,  114  N.  W.  108,  315. 

Under  Va.  Code  of  1904,  |  3023,  a 
quo  warranto  proceeding  may  be 
instituted  in  the  name  of  the  common- 
wealth against  a  corporation  for  non- 
use  or  misuse  of  the  corporate  fran- 
chises, by  private  persons  upon  the 
failure  or  refusal  of  the  attorney 
general  or  of  the  commonwealth's 
attorney  to  apply  for  the  writ.  South 
&  W.  B.  Co.  V.  Com.,  104  Va.  314,  61 
8.  E.  824. 

As  to  cases  dealing  with  the  propo- 
sition that  a  private  relator  cannot 
bring  the  proceeding  when  the  public 
officer  refuses  to  act,  see  §  3241,  infra. 

11  See  Tuscaloosa  Scientific  Sb  Art 
Ass'n  V.  State,  58  Ala.  54;  State  v. 
Consolidation  Coal  Co.,  46  Md.  1. 

IS  Becker  v.  Baudt,  74  N.  J.  L.  790, 
67  Atl.  375;  Com.  v.  Straus,  32  Pa. 
Super.  Ct.  389. 
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one.^'  But  as  a  general  rule  the  authorization  to  private  relators  does 
not  turn  the  proceeding  into  a  private  action  to  protect  purely  pri- 
vate rights.** 

The  fact  that  the  relator  may  be  benefited  by  the  result,  incident- 
ally,  is  not  a  ground  for  denying  relief,  if  the  interests  of  the  public 
are  safeguarded  and  protected.^  As  frequently  happens,  especially 
in  the  case  of  seeking  a  forfeiture  of  secondary  franchises,  abutting 
owners  and  taxpayers  have  special  interests  different  from  that  of  the 
general  public,  authorizing  them  to  act.**  Under  the  statute  of  9 
Anne,  c.  20,  which  is  followed  in  some  states,  the  relator  must  have  a 
special  interest  in  the  matter  of  inquiry,  although  a  slight  interest 
may  be  su£Seient.*''  And  under  other  statutes  it  has  been  held  that 
leave  of  court  will  not  be  granted  imless  it  appears  that  the  relator 
acts  in  good  faith  in  vindication  of  his  own  rights  or  those  of  the 
public  or  a  portion  of  the  public.** 

As  to  the  effect  of  authorization  to  private  individuals  to  bring  quo 
warranto  proceedings,  the  rules  vary  according  to  the  statute  in- 


Proceedings  to  determine  the  title 
to  a  corporate  office  may  be  instituted 
either  by  the  person  entitled  to  the 
office,  or  by  a  stockholder.  Com.  v. 
Stevens,  168  Pa.  St.  582,  32  Atl.  111. 

13  See  f  3237,  supra. 

Instate  Bailroad  Commission  v. 
People,  44  Colo.  345,  22  L.  B.  A. 
(N.  8.)  810,  98  Pac.  7.  See  State  v. 
Des  itoines  City  B.  Co.,  135  Iowa  694, 
109  N.  W.  867;  Attorney  General  v. 
A.  Booth  k  Co.,  143  Mich.  89,  106 
N.  W.  868. 

15  Floyd  V.  State,  177  Ala.  169,  59 
So.  280;  State  v.  Dea  Moines  City  B. 
Co.,  135  Iowa  694,  109  N.  Yf,  867. 

Under  the  Indiana  statute  (Bums 
1914,  {§1188,  1189),  an  information 
against  corporations  doing  or  omitting 
acts  which  amount  to  a  surrender 
or  forfeiture  of  their  rights  and 
privileges  as  a  corporation,  or  when 
they  exercise  power  not  conferred  by 
law,  may  be  filed  by  the  prosecuting 
attorney  alone,  M  the  purpose  is  to 
take  back  what  the  state  has  granted, 
the  life  of  the  corporation,  and  in 
such  a  purpose  there  can  be  no 
interest  singular  to  one  person,  but 


the  interest  is  common  to  all  who 
constitute  the  state.  State  v.  Home 
Brewing  Co.  of  Indianapolis,  182  Ind. 
75,  105  N.  E.  909. 

It  Under  the  Wisconsin  statute  (St. 
1898,  §  3466)  a  quo  warrantd  proceed- 
ing may  be  brought  hy  a  taxpayer  to 
ou3t  a  telephone  company  from  exer- 
cising franchises  when  the  attorney 
general  refuses  to  act,  and  it  appears 
that  the  city 's  •  money  may  be  un- 
lawfully and  unnecessarily  wasted 
through  an  unauthorized  channeL 
State  V.  Milwaukee  Independent  Tel. 
Co.,  133  Wis.  588,  114  N.  W.  108,  315. 

An  abutting  owner  has  an  interest 
in  the  street  distinct  and  different 
from  that  of  the  general  public,  and 
when  the  county  attorney  refuses  to 
act,  he  may  appear  as  relator  in  a 
proceeding  to  test  the  right  of  a  cor- 
poration to  maintain  and  operate 
street  railway  lines  upon  such  street. 
State  V.  Bes  Moines  City  B.  Co.,  135 
Iowa  694,  109  N.  W.  867. 

17  State  V.  Tularosa  Community 
Ditch,  19  N.  M.  352,  143  Pac.  207. 

IS  Bon3mge  v.  Frank,  89  N.  J.  L. 
239,  98  Atl.  456. 
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volVed.  Thus  it  baa  been  held  that  the  relator  is  not  a  party  to  the 
proceeding  and  cannot  control  it ;  ^^  that  an  information  is  sufficient 
when  founded  upon  and  supported  by  the  affidavit  of  a  private  party, 
although  he  is  not  formally  a  party  to  the  information ;  ^  that  the 
defect  in  failing  to  join  a  relator  as  plaintiff  may  be  cured  after  suit 
is  brought ;  *^  and  in  Alabama,  it  has  been  held  that  the  private  relator 
cannot  confess  error  and  dismiss  the  suit  without  leave  of  court.^ 

§  3241.  —  Bight  and  duty  of  public  officers  to  institute  proceed- 
ings. In  the  absence  of  statutory  limitations,  the  attorney  general 
may  usually  institute  quo  warranto  proceedings,  at  his  own  discre- 
tion,*'  and  his  right  so  to  act  comes  from  the  common  law,^  by  which 
arbitrary  discretion  w^as  lodged  in  the  attorney  general  to  determine 
whether  he  would ,  move,  and  this  discretion  could  not  be  controlled 
or  reviewed.** 

The  statutes  on  this  subject  vary  considerably,  but  provisions  are 
frequently  found  for  a  suit  by  the  attorney  general  upon  his  own  re- 
lation, or  upon  the  relation  of  some  private  person,*®  or  providing 
that  the  attorney  general  may  proceed  at  his  own  discretion  without 


W  People  V.  Pratt,  15  Mich.  184; 
State  V.  Douglas  County  Road  Co., 
10  Ore.  198. 

80  State  y.  Brooks  (Del.  Super.),  74 
AtL  37. 

«l  People  V.  Walker>  23  Barb.  (N. 
-Y.)  304, 

saTusealoosa  Scientific  &  Art  Afls'n 
V.  State,. 58  Ala.  54. 

83  Attoriiey  General  v.  New  York, 
N.  H.  &  H.  B.  Co.,  197  Majss.  194,  83 
N.  E.  408. 

84Bonynge  v.  Frank,  89  N,  J.  I* 
239,  98  Atl.  456. 

8»  People  V.  Hoaly,  230  HI.  280,  15 
L.  E.  A.  (N*.  S*>  603,  82  N.  E.  599. 

Under  the  Illinois  act  (J.  &  A.  Ann. 
St.  51 8687)  the  discretion  possessed 
by  the  attorney  general  at  common 
law  is  no  doubt  -poseessed  by  the 
attorney  general  or  state's  attorney 
in  all  cases  which  are  in  fact  prosecu- 
tions on  the  part  of  the  people  and 
.which  involve  no  individual  grievance 
of  the  relator.  People  v.  Healy,  230 
Til.  280,  15  lu.  B.  A.  (N.  S.)  -603, 
82  N.  E.  599. 


86Iiiiuiell  v.  Gay,  162  Mich.  612, 
127  N.  W.  814. 

An  information  in  the  nature  of 
quo  warranto  brought  to  question  the 
light  of  a  telephone  company"  to 
occupy  streets,  is  properly  brought  by 
the  public  prosecutor,  either  of  his 
own  accord  or  at  the  instance  of  any 
individual  whom  he  may  name  as 
relator.  People  v.  Commercial  Tele- 
phone &  Telegraph  Co.,  277  111.  265, 
L.  B.  A.  191 7  D  704,  115  N.  E.  379. 

Under  the  Washington  statute  (Bal. 
Code,  §5781),  the  information  in  the 
nature  of  quo  warranto  may  be  filed 
by  the  prosecuting  attorney  in  the 
superior  court  of  the  proper  county, 
upon  his  own  relation  whenever  he 
shall  deem  it  his  duty  to  do  so,  or 
shall  be  directed  to  act  by  the  court 
or  other  competent  authority,  or  by 
any  other  person  on  his  own  relation, 
whenever  he  claims  an  interest  in  the 
office  or  franchise  which  is  the  subject 
of  the  information.  State  v.  Seattle 
Gas  &  Electric-  Co.,  28  Wash.  488,  70 
Pac.    114,   68   Pae.  946. 
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leave  of  court,  whereas  sueh  leave  is  required,  wlieii  a  private  penKm 
desires  to  prosecute.'' 

The  statute  of  9  Anne,  e.  20,  provides  that  ''it  shall  and  may  be 
lawful  to  and  for,"  the  proper  officer,  by  leave  of  court  to  file  or  ** ex- 
hibit" the  information.  The  Illinois  statute,  similar  to  this  English 
statute,  provides  that  the  proper  officer  ' '  may  present  a  petition ' '  to 
the  court  or  judge  thereof  for  leave  to  file  the  information.^ 

A  statute  as  to  a  complaint  by  an  interested  private  person  has  been 
held  not  to  limit  the  proper  officer's  right  to  act»^  and  a  statute  con- 
ferring jurisdiction  upon  railroad  commissioners  to  proceed  against 
railroads  violating  the  law  of  the  state  has  been  held  not  to  preclude 
the  attorney  general  from  proceeding  of  his  own  motion  when  he  con- 
eludes  that  the  interests  of  the  public  require  it.^ 

If  a  suit  is  for  the  benefit  of  the  public,  it  is  immaterial  that  th^ 
public  officer  was  induced  .to  act  at  the  suggestion  of  a  private  per-; 
son,'^  and  it  has  been  held  where  leave  was  properly  obtained  by  the 
proper  officer,  that  an  objection  could  not  be  made  because  such  pub- 
lic officer  was  not  a  party  to  the  suit.** 

The  proper  officer  also  has  discretion  as  to  what  court  he  will  bring 
the  proceedings  in.** 

A  somewhat  difficult  question  is  presented  where  the  legislature 
extends  the  scope  of  the  remedy  by  quo  warranto  to  include  the  enf  orce* 
ment  of  private  rights  but  fails  to  impose  by  express  words  a  posi- 
tive duty  upon  the  state's  attorney  or  other  official  to  proceed  at  the 
instance  of  the  private  relator,  or  fails  to  provide  that  the  proceeding 
may  be  instituted  without  the  co-operation  of  such  officers.  It  has , 
sometimes  been  held  that  the  arbitrary  discretion  of  the  public  prose-* 
cutor  still  exists  as  at  common  law,  and  that  if  he  refuses  to  lend  his 
name  to  the  proceeding,  the  individual  relator  is  without  reihedy,  even 
though  the  refusal  of  the  officer  results  from  political,  selfish  or  other 
improper  considerations. 

In  other  states,  relief  for  the  relator  has  been  suggested  by  various 
methods,  not  substantially  different  so  far  as  the  result  to  be  attained 


S^Bonynge  v.  Frank,  8d  N.  J.  L. 
239,  98  Atl.  456. 

n  People  y.  Healy,  230  HI.  280,  15 
L.  B.  A.  (N.  a)  608,  82  N.  £.  599. 

t9  State  V.  Modern  Honeshoe  Club, 
167  Mo.  App.  644,  160  S.  W.  719. 

30  Pab.  Stat.  c.  155,  §  15.  State  y. 
Boston  ft  M.  B.  B.,  75  N.  H.  327,  74 
Atl.  542. 

31  Information  in  the  nature  of  quo 


warranto  under  Pub.  Acts  1899,  No. 
255,  as  to  unlawful  combinations. 
Attorney  General  v.  A.  Booth  k  Co., 
143  Mich.  89,  106  N.  W.  868. 

33  People  v.  Lihme,  193  HI.  App. 
341,  aff'd  269  HI.  351,  Ann.  Gas.  1916 
£959,  109  N.  £.  1051. 

33  Attorney  General  v.  A.  Booth  ft 
Co.,  143  Mich.  89,  106  N.  W.  868. 
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is  concemecL  Thus  it  has  been  held  that  if  the  proper  officer  declines 
to  act,  the  coiurt  will  peremptorily  order  him  to  make  the  application 
or  direct  it  to  be  made  hy  another  person,  according  to  the  circum- 
stances.** 

The  claim  of  arbitrary  discretion  of  the  officer  has  been  denied,  and 
writs  of  mandamus  have  been  issued  to  compel  him  to  act  when  a 
probable  or  prima  facie  case  was  presented  by  the  relator.^  It  has 
been  held  under  the  statute  of  Anne  that  the  public  officer  is  without 
discretion  and  must  apply  at  the  instance  of  a  private  relator,  the  only 
discretion  being  in  the  court  in  granting  leave.  This  statute  does  not 
expressly  require  the  officer  to  file  an  application  for  leave  when  pre- 
sented.** 

In  Illinois  it  was  for  a  time  the  practice  of  the  attorney  general  to 
cause  the  actual  parties  to  the  controversy,  or  their  attorneys,  to  appear 
before  him,  whereupon  he  held  a  hearing  as  to  whether  he  should  ffle 
the  application  for  leave.  When  the  matter  was  presented  to  the 
supreme  court,  it  was  held  that  this  practice  was  improper,  and  if  the 

S4In  re  Bank  of  Mt.  Pleasant,  5      attorney  general  to  make  applieation. 


Ohio  249.  See  also  State  v.  Dahl,  69 
Minn.  108,  where  it  was  said  that 
under  some  circumstances  it  might 
become  the  duty  of  the  court  to  per- 
mit an  information  to  be  filed  by  a 
private  person,  even  though  he  ha^  no 
personal  interest  in  the  question  dis- 
tinct from  the  public  interest,  not- 
withstanding the  attorney  general  re- 
fuses to  consent  to  the  filing. 

S5Vniere  jurisdiction  is  given  the 
courte  to  enforce  the  rigl^ts  of  private 
individuals  by  quo  warranto,  it  is 
manifest  that  the  power  to  determine 
whether  the  suit  should  be  brought 
should  not  be  lodged  in  the  legal 
representative  of  the  sovereign  power, 
when  the  right  of  the  citizen  is  sub- 
stantial and  the  concern  of  the  state 
with  regard  to  the  litigation  is  prac- 
tically or  entirely  theoretical.  People 
V.  Healy,  230  111.  280,  15  L.  B.  A. 
(N.  S.)  606,  82  N.  E.  599. 

The  discretion  as  to  whether  the 
suit  should  be  brought  in  such  case 
is  with  the  court  or  judge  alone.  See 
State  V.  Barry,  3  Minn.  190,  where 
mandamus  was  issued  requiring   the 


And  see  also  Lamoreauz  v.  Attorney 
General,  89  Mich.  146,  50  N.  W.  812, 
where  the  claim  of  arbitrary  discre- 
tion of  the  attorney  general  was  de- 
nied. 

In  many  cases  where  the  individual 
relator  has  a  private  and  personal 
interest  in  the  suit,  the  public  also  has 
a  substantial  interest,  and  no  injury 
<aan  result  to  the  pubUc  by  requiring 
the  prosecutor  to  proceed,  as  the  court 
or  judge  is  vested  with  sound  legal 
discretion  to  determine  whether  leave 
to  file  the  information  should  be 
granted.  People  v.  Healy,  230  III. 
280,  15  L.  B.  A.  (N.  8.)  603,  82  N.  E. 
599. 

In  Cain  v.  Brown,  111  Mich.  657, 
mandamus  to  compel  a  prosecuting 
attorney  to  file  an  information  was 
denied  on  the  ground  that  the  prose- 
cutor was  justified  in  considering  the 
evidence  presented  to  him  as  insuffi- 
cient. The  remedy  was  entertained 
without  question,  however. 

seBez  v.  Wardhoper,  4  Burr.  1964; 
Bex  V.  Trelawney,  3  Burr.  1616. 
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relator  presented  a  prima  facie  case,  the  officer's  duty  to  act  was 
absolute  and  enforceable  by  mandamus.^'' 

There  are  some  decisions  which  hold  that  mandamns  will  not  issue 
to  compel  the  proper  officer  to  act,'*  and  in  some  states  the  matter 
has  been  settled  by  the  enaetmrait  of  statutes  permitting  the  private 
person  to  act  when  the  public  officers  refuse.^ 

In  other  states,  the  statutes  permit  an  appeal  to  the  courts  from  the 
decision  of  the  public  officer,  in  which  case  the  private  person  has  no 
authority  to  apply  for  leave.  In  the  same  manner  the  proceedings 
cannot  be  instituted  by  another  officer,  when  the  proper  designated 
officer  refuses  to  act.** 

§  3242.  Parties  defendant.  In  a  quo  warranto  proceeding  brought 
because  of  the  misuser,  usurpation  or  nonuser  of  powers,  privileges  or 
franchises,  by  a  corporation,  or  to  effect  the  dissolution  of  a  legally 
existing  corporation,  the  corporation  is  the  proper  and  only  party  de- 
fendant, but  if  it  is  sought  to  challenge  the  existence  of  the  corpora- 
tion, the  individuals  whb  usurp  the  corporate  franchise  should  be 
named  as  parties.*^    This  rule  results  because  the  filing  of  an  inf orma- 


S7  People  v.  Healy,  230  HI.  280,  15 
L.  B.  A.  (N.  8.)  603,  82  N.  E.  599. 

When  the  legislature  extended  the 
right  to  private  individuals  to  a^ert 
private  rights  hj  quo  warranto,  it 
was  intended  that  they  should  have 
an  opportunity  to  seek  redress  for 
their  wrongs  by  making  applieation 
to  a  court,  or  judge  thereof,  for  leave 
to  file  an  information.  People  v. 
Healy,  230  111.  280,  15  L.  B.  A.  (N. 
8.)   603,  82  N.  £.  599. 

M  State  V.  Attorney  General,  30  La. 
Ann.  954;  State  v.  Patterson  &  H. 
Turnpike  Co.,  21  N.  J.  X..  9. 

taCode  Civ.  Proc.  f  320.  Canon  City 
Labor  Club  v.  People,  21  Colo.  App. 
37,  121  Pae.  120. 

8ee  §  3240,  supra. 

411  State  y.  Point  Roberts  Beef  Fish 
Co.,  42  Wash.  409,  85  Pae.  22. 

Under  the  Washington  statute  (Bal. 
Code,  §5781),  informations  may  be 
filed  by  the  prosecuting  attorney  in 
the  superior  court  of  the  proper 
county,  upon  his  own  relation,  when- 
ever he  shall  deem  it  his  duty  to  do 


so,  or  shall  be  directed  by  the  court 
or  other  competent  authority.  State 
V.  Point  Boberts  Beef  Fish  Co.,  42 
Wash.  409,  85  Pae.  22. 

An  infornuition  under  the  Wash- 
ington statute  (Bal.  Code,  §5780)  to 
inquire  into  the  usurpation  or  unlaw- 
ful holding  of  gas  franehises  by  a 
corporation,  which  does  not  allege 
that  the  prosecuting  attorney  was 
requested  to  bring  the  action  and  his 
refusal  to  act,  or  that  any  request  was 
made  of  him,  but  which  shows  that 
the  proceeding  was  instituted  by  the 
attorney  general,  is  insufficient  as 
there  is  no  statutory  authority  author- 
issing  the  institution  of  such  suit  by 
the  attorney  general.  State  v.  Seattle 
Gas  &  Electric  Co.,  28  Wash.  488,  70 
Pae.  114,  68  Pae.  946. 

41  California.  People  V.  Stanford,  77 
Cal.  360,  2  L.  B.  A.  92,  19  Pae.  693, 
18  Pae.  85. 

Compare  People  v.  Montecito  Water 
Co.,  97  Cal.  276,  33  Am.  St.  Bep.  172, 
32  Pae.  236. 

nilno<>t.    People  v.  Larsen,  265  lU. 
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tion  against  an  association  in  its  corporate  name,  either  for  the  pur- 
pose of  forfeiting  its  corporate  charter,  or  for  the  purpose  of  ousting 
it  from  the  exercise  of  certain  corporate  powers,  is  an  admission  of  its 
corporate  existence,  and  will  estop  the  state  from  afterwards  claim- 
ing that  it  had  not  been  legally  incorporated.^  This  is  the  general 
rule  and  is  well  established,  although  there  are  exceptions  and  under 
the  statutes  of  some  states  the  corporation  may  be  made  a  party .^ 


406,  106  N.  B.  947;  People  v.  Boden- 
berg,  254  111.  386,  98  N.  E.  764;  Ches- 
shire  v.  People,  116  HI.  493,  6  N.  E. 
486. 

Indiana.  Mud  Greek  Draining  Co. 
V.  State,  43  Ind.  236. 

ICiBBOiixL  State  v.  Businea^  Men's 
Athletic  Club,  178  Mo.  App.  548,  163 
S.  W.  901;  State  v.  Louisiana,  B.  G. 
&  A.  Gravel  Road  Co.,  116  Mo.  App. 
175,  92  8.  W.  153;  State  v.  Hannibal 
&  R.  C.  Gravel  Road  Co.,  37  Mo.  App. 
496. 

Nebraska.  State  v.  Lincoln  Trac- 
tion Co.,  90  Neb.  535,  134  N.  W.  278; 
SUte  V.  Lincoln  St.  R.  Co.,  80  Neb. 
333,  14  L.  R.  A.  (N.  S.)  336,  114  N. 
W.  422. 

New  Mexico.  State  v.  Tularosa 
Community  Ditch,  19  N.  M.  352,  143 
Pac.  207. 

Oklahoma.  Armstrong  v.  State,  29 
Okla.  161,  Ann.  Gas.  1913  A  565,  116 
Pac.  770. 

48  See  §353,  Bupra,  and  the  follow- 
ing decisions: 

Illinois.  People  v.  Central  U.  Tel. 
Co.,  232  111.  260,  83  N.  E.  829;  North 
&  S.  Rolling  Stock  Co.  v.  People,  147 
111.  234,  24  L.  R.  A.  462,  35  N.  E.  608; 
People  v.  Citizens  Tel.  Co.,  186  111. 
App.  260. 

MlfWrifwippL  State  v.  Commercial 
Bank,  33  Miss.  474. 

Misaotul  State  v.  Business  Men's 
Athletic  Club,  178  Mo.  App.  548,  163 
S.  W.  901. 

Nebraska.  State  v.  Lincoln  Trac- 
tion Co.,  90  Neb.  535,  134  N.  W.  278; 
State  V.  Lincoln  St.  R.  Co.,  80  Neb. 
333,  14  L.  R.  A.  (N.  S.)  336,  114  N. 
W.  422. 


New  Madco.  State  v.  Tularosa 
Community  Ditch,  19  N.  M.  ^52,  143 
Pac.  207. 

New  York.  See  People  v.  Rensse- 
laer &  S.  R.  Go.,  15  Wend.  113,  30 
Am.  Dec.  33. 

Ohio.  State  v.  Cincinnati  Gas 
Light  &  Coke  Co.,  18  Ohio  St.  262. 

PennsylYaoia.  Com.  v.  New  York, 
L.  E.  &  W.  C.  &  R.  Co.,  10  Pa.  Co.  Ct. 

129. 

* 

A  prosecution  against  a  telephone 
company  by  it^  corporate  name  is  an 
admission  of  corporate  existence. 
People  v.  Central  U.  TeL  Co.,  232  111. 
260,  83  N.  E.  829. 

Where  the  sole  respondent  is  a 
consolidated  corporation  sued  in  its 
corporate  name,  the  state  is  estopped 
to  question  the  corporate  existence  of 
the  respondent.  State  v.  Lincoln 
Traction  Co.,  90  Neb.  536,  134  N.  W. 
278. 

When  a  corporation  was  formed 
for  objects  and  purposes  which  are 
duly  authorized,  but  included  in  its 
articles  are  objects  not  authorized 
by  statute,  an  information  attacking 
the  conduct  of  the  corporation  as  to 
the  unauthorized  acts  is  not  in  viola- 
tion of  the  rule  that  in  a  proceeding 
against  the  corporation  its  existence 
is  admitted.  State  v.  Business  Men's 
Athletic  Oluh,  178  Mo.  App.  548,  163 
8.  W.  901. 

48  Floyd  v.  State,  177  Ala.  169,  59 
So.  280.  The  state  may  bring  an 
action  o£  quo  warranto  to  test  the 
validity  of  a  corporate  organization 
either  against  the  persons  who  offii- 
cially  undertake  to  exercise  its  powers 
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A  number  of  corporations  charged  with  abuse  or  usurpation  of  cor- 
porate rights,  a  condition  which  has  frequently  arisen  where  corpora- 
tions were  charged  with  violations  of  anti-trust  acts,  may  be  joined  as 
defendants.**  On  the  other  hand,  the  proceedings  may  be  brought 
against  one  corporation  alone.**  In  the  former  case,  the  dismissal  of 
respondents  found  to  be  not  guilty  does  not  warrant  an  objection  that 
there  was  an  illegal  and  unwarranted  joinder  of  parties,**  and  when 
only  the  corporations  are  named  as  parties  defendant,  the  court  will 
not  disregard  corporate  forms  and  look  to  the  stockholders  as  the 
guilty  persons.*' 

A  proceeding  to  forfeit  secondary  franchises  may  be  maintaine'd 
against  a  grantee  who  fails  to  comply  with  the  conditions  of  such 
franchises,**  and  in  such  a  proceeding  it  is  immaterial  that  the  corpo- 
ration which  granted  the  franchises  in  question  to  the  defendant  was 
not  a  de  jure  corporation,  as  the  charter  of  a  corporation  not  a  party 
to  the  suit  cannot  be  questioned.** 

With  regard  to  proceedings  against  officers  usurping  corporate 
offices,  it  is  well  established  that  several  officers  may  be  named  as 
defendants,  as  where  trustees  of  a  corporation  are  involved.  The 
contention  that  such  a  joinder  of  parties  is  improper  is  based  on  the 
theory  that  each  officer  holds  an  independent  position  which  must  be 
made  the  subject  of  a  separate  suit.  The  point  arose  as  long  ago  as 
1776,  in  a  case  affecting  the  officers  of  a  town,  and  was  overruled  by 
Lord  Mansfield  and  his  associates^  This  decision  has  been  followed  in 
cases  affecting  officers  of  private  corporations.** 

and  franehises  or  against  the  organi-  Standard  Oil  Co.,  218  Mo.  1,  116  S. 

zation  itself  by  the  name  it  assumeB.  W.  902. 

Oardner   ▼.   State,   77   Kan.    742,   95  4ft  A    proceeding    nnder    Pub.    Acts 

Pac.  58S;    State  v.  Inner  Belt  By.  Co.,  1899,  No.   255,   as   to  unlawful  com- 

74  Kan.  413,  87  Pac.  696.    By  calling  bination^,  is  not  defective  because  one 

the  corporation  into  court  by  its  cor-  corporation  alone  is  named  as  respon- 

porate  name  to  answer  the  charge  that  dent,  and  it  cannot  be  claimed  that 

it  wad  illegally  incorporated  the  state  the  respondent  cannot  be  prosecuted 

does  not  thereby  conclusively  admit  alone.    Attorney  General  v.  A.  Booth 

its   legal   existence.     State  v.   Inner  St  Co.,  143  Mich.  89,  106  N.  W.  868. 
Belt  By.  Co.,  74  Kan.  413,  87  Pac.  696.  46  State   v.   Arkansas   Lumber   Co., 

Mtataiuk    It  is  competent  to  bring  260  Mo.  212,  169  8.  W.  145. 
an  information  against  a  "corporation  47  State  v.  Missouri  Pac.  B.  Co.,  241 

and  at  the  same  time  to  charge  the  Mo.  1,  144  S.  W.  863. 
corporation  "with   usurping  its   eorpo-  48  State  v.  Norcross,  132  Wis.  534, 

rate   powers.     Territory    v.    Virginia  122  Am.  St.  Bep.  998,  112  N.  W.  40. 
Road  Co.,  2  Mont.  96.  49  People  v.  Citizens  Tel.   Co.,   186 

44  State  V.  Armour  Packing  Co.,  265  111.  App.  260. 
Mo.    121,    176    8.    W.    382;    State    v.  MBonynge   v.   Frank,   89  N.  J.   L. 
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§  3243.  Application  for  leave  to  file  information— At  oonunoii  law 
and  under  English  statutes.  Neither  the  statute  of  Anne  nor  the 
common  law  required  the  attorney  general  to  obtain  leave  to  file  an 
information  where  only  public  rights  were  involved,*^  but  leave  of 
court  was  necessary  in  ''proceedings  in  the  nature  of  quo  warranto" 
in  certain  cases,  and  in  this  manner  the  proceeding  retained  its  pre- 
rogative character.*'  These  common-law  proceedings  are  instituted 
upon  motion  for  a  rule  upon  the  defendant  to  show  cause  why  leave 
should  not  be  granted  to  file  the  information,^  and  are  heard  upon 
the  afiidavits  and  counter-affidavits  of  the  parties,**  and  the  granting 
of  leave  rests  in  the  sound  discretion  of  the  court.**  When  so  granted 
the  rule  is  made  absolute  and  the  information  fiied.*^ 


§  3244.  —  Bule  in  United  States.  In  general,  under  the  American 
statutes,  leave  of  court  is  not  required  when  the  proceedings  are  in- 
stituted by  the  attorney  general  or  other  officer,*^  but  such  leave  is 
required  when  the  proceeding  is  instituted  on  the  relation  of  private 
persons,  or  when  the  suit  is  begun  by  such  private  persons  in  the  case  of 
refusal  of  the  public  officer  to  act.**    This  is  similar  to  the  rules  under 


239,  98  Atl.  456  (as  to  trustees  of  a 
cemetery  company). 

As  to  the  decision  of  Lord  Mans- 
field, see  Symmers  v.  King,  Cowp.  489. 

A  precedent  of  an  information 
against  several  persons  usurping  the 
offices  of  burgess  and  freemen  of  a 
borough  is  given  in  6  Wentworth's 
Pleadings  154. 

61  People  V.  Union  El.  R.  Co.,  269 
111.  212,  110  N.  E.  1;  People  v.  Union 
Consol.  EI.  B.  Co.,  263  111.  32,  Ann. 
Cas.  1915  C  388,  105  N.  E.  12. 

62Brook3  V.  State,  3  Boyce  (Del.) 
],  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790;  State  v. 
Des  Moines  City  B.  Co.,  135  Iowa 
694,  109  N.  W.  867. 

SSBrooka  v.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

M  The  rule  to  show  cause  why  leave 
to  file  an  information  should  not  be 
granted  issues  upon  the  ex  parte  appli- 
cation of  the  relator.  Brooks  v.  State, 
3  Boyce  (Del.)  1,  51  L.  B.  A.  (N.  S.) 


1126,  Ann.  Ca3.  1915  A  1133,  79  Atl. 
790. 

S6  Brooks  v.  State,  3  Boyce  (Del.) 
1,  51  L.  R.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

M  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126.  Ann.  Caa. 
1915  A  1133,  79  Atl.  790.  ' 

67  State  V.  Des  Moines  City  B.  Co., 
135  Iowa  694,  109  N.  W.  867.  (Under 
Code,  tit.  21,  c.  9,  §§  4315,  4316.) 

The  attorney  general  need  not 
obtain  leave  of  court  before  institut- 
ing proceedings  unless  it  is  expressly 
required  by  statute.  People  v.  Bos- 
ton, H.  T.  &  W.  By.  Co.,  27  Hun 
(N.  Y.)  528. 

estate  V.  Des  Moinea  City  B.  Co., 
135  Iowa  694, 109  N.  W.  867;  Bonynge 
V.  Frank,  89  N.  J.  L.  239,  98  Atl.  456. 

If  an  action  is  brought  by  private 
relators,  and  the  publie  officer  appears 
and  file»  a  substituted  petition  before 
issue  is  joined,  to  which  the  corpora- 
tion appears  and  answers,  the  prelim- 
inary proceedings,  dealing  with   the 
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^iie  SSnglish  statutes.  Under  other  statutes,  the  necessity  of  obtaining 
lea^ve  depends  upon  the  object  and  purpose  of  the  proceeding.** 
l^mdor*  still  other  statutes  leave  is  required  in  all  cases  where  the 
^eamody  is  by  information  in  the  nature  of  quo  warranto,**  and  it  has 
^>eezx  likeld  that  such  a  statute  does  not  violate  constitutional  provisions 
»s  t;ci.]£xng  away  powers  conferred  upon  the  executive  department  and 
tra.n  fs-Perring  them  to  the  judicial  department.*^ 

U»^a.«lly,  in  the  case  of  application  by  a  private  person,  the  relator 
musi;  luave  a  special  interest  in  the  subject  of  inquiry.  This  was  the 
^^lo  Txuder  the  statute  of  Anne.**  The  object  is  to  safeguard  the 
ec>xii-t^  and  persons  who  do  have  an  interest  against  being  burdened 
^^^1^    Xjtigation'  at  the  instance  of  mere  intermeddlers.    If  there  is  any 

lerance  of  authority  on  this  question,  it  is  to  the  effect  that 
slight  interest  is  necessary  to  qualify  a  person  to  apply  for 
t;o  prosecute  the  action.** 

le  statutes  provide  for  the  granting  of  leave  when  **  probable 

for  the  proceeding  exists.    The  quoted  words  mean  '  *  a  rea- 

le  ground  of  presumption  that  a  charge  is  or  may  be  well 

.ed."    And  the  petition  need  do  no  more  than  set  up  a  state  of 

apparently  true,  sufficient  to  induce  a  reasonable  belief  that 

,  privileges,  franchises  or  offices  are  being  usurped,  intruded 


f^^± 


refiA 

B.  C 

Co; 
eha. 
ere 
brLK^ 


T 


l3  of  the  public  officer,  may  be 

^d.     State   V.   Des  Moines   City 

^,  135  Iowa  694,  109  N.  W.  867. 

K3  an  action  under  N.  T.  Gen. 

Law,  f  131,  to  annul  corporate 

Sftra,  the  court  is  vested  with  dis- 

:xi  to  grant  or  withhold  leave  to 

the     proceeding.       People     v. 

er  St.  ib  F.  F.  R.  Co.,  140  N.  Y. 

IMv.  611,  126  N.  Y.  Supp.  1045. 

actions  under  N.  Y.  Code  Civ. 

I  1948,  subd.  1,  against  persons 

^ing  or  unlavrfully  holding  fran- 

K  or  offices,  no  leave  of  court  is 

^s^ed.     People  v.   Bleecker  St.  & 

-    R.  Co.,  140  N.  Y.  App.  Div.  611, 

.  Y.  Supp.  1045. 

X>eople  V.  Union  £1.  R.  Co.,  269 

«12,  110  N.  B.  1. 

tion  1  of  the  Illinoiii  statute  aa 

^XLO  warranto   (J.  ft  A.  Ann.  St. 

^\  H^87)  provides  that  leave  to  file  an 

^^tormation  must  be  obtained  in  all 

^^*^,    including     those     where     the 


HI. 


to 


state's  attorney  or  attorney  general 
acts  upon  his  own  accord,  as  well  as 
case3  where  he  acts  at  the  instance 
of  a  private  relator.  People  v.  Union 
Consol.  El.  R.  Co.,  263  111.  32,  Ann. 
Cas.  1915  C  388,  105  N.  E.  12. 

•1  Under  J.  St  A.  Ann.  St.  f  8687, 
the  judicial  department  cannot  coerce 
public  officers  to  proceed  by  quo 
warranto,  and  merely  determines  if 
there  is  probable  ground  for  the  pro- 
ceedingf.  People  v.  Union  Consol.  El. 
R.  Co.,  263  111.  32,  Ann.  Cas.  1915  C 
388,  105  N.  E.  12. 

9S  See  §  3240,  supra. 

6S  See  State  v.  Bes  Moines  City  R. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

Leave  of  court  will  not  be  granted 
unless  the  relator  is  acting  in  good 
faith  in  vindication  of  hia  own  rights 
or  those  of  the  public  or  a  portion  of 
the  public.  Bonynge  v.  Frank,  89  N. 
J.  L.  239,  98  Atl.  456. 
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upon,  or  unlawfully  exercised  by  a  corporation  or  person  in  violation 
of  the  law,  when  such  is  the  case,  to  the  detriment  of  the  public.^ 

The  granting  or  refusal  of  leave  to  file  an  information  is  generally 
a  matter  of  discretion  with  the  court,^  and  the  discretion  involved  is 
not  an  arbitrary  personal  discretion  of  the  judge,  but  a  sound  legal 
discretion  according  to  law,  the  exercise  of  which  may  be  reviewed.** 

It  has  been  held  that  the  remedy  by  quo  warranto  will  not  be  given 
if  other  adequate  relief  is  available  *^  and  in  proceedings  to  try  title 
to  an  office,  the  court  has  no  discretion  to  issue  the  writ  unless  the 
defendant's  title  is  shown  to  be  defective.  Even  when  such  defect  is 
shown,  the  writ  does  not  necessarily  issue.** 

The  hearing  is  usually  held  upon  the  presentation  of  the  petition, 
and  affidavits  and  counter-affidavits.**  But  the  issues  should  not  be 
passed  upon  when  supported  only  by  affidavits.^* 


M  People  ▼.  Union  El.  B.  Co.,  269 
111.  212,  110  N.  B.  1. 

A  petition  for  leave  to  file  an  infor- 
mation in  the  nature  of  quo  warranto 
sets  forth  probable  ground  for  the 
institution  of  the  proceedings  when 
it  alleges  violation  of  the  statutes  in 
the  issuance  and  delivery  of  3tock 
and  bonds,  and  that  the  corporation 
has  not  exercised  its  functions,  powers 
and  rights  for  more  than  ten  years. 
People  v.  Union  £1.  B.  Co.,  269  HI. 
212,  110  N.  E.  1. 

A  petition  for  leave  to  file  an  infor- 
mation in  the  nature  of  quo  warranto, 
which  alleges  that  the  corporation  has 
issued  stock  and  bonds  to  the  extent 
of  $1,000,000  in  excess  of  the  consid- 
eration in  money,  labor  and  property 
received  is  not  sufficient  to'  show 
probable  cause  for  the  granting  of 
leave  to  file  the  information,  as  it 
should  appear  that  the  overUsue  was 
fraudulent.  People  v.  Union  Gonsol. 
El.  R.  Co.,  263  111.  32,  Ann.  Cas.  1915  G 
388,  105  N.  E.  12. 

«»  Canon  City  Labor  Club  v.  People, 
21  Colo.  App.  37,  121  Pac.  120 ;  People 
v.  People's  Gaslight  &  Coke  Co.,  205 
111.  482,  98  Am.  dt.  Bep.  244,  68  N.  E. 
950;  Com.  v.  Straus,  32  Pa.  Super.  Ct. 
389. 


66  People  V.  Union  El.  B.  Co.,  269 
lU.  212,  110  N.  E.  1;  People  v.  Maek- 
ey,  255  111.  144,  99  N.  E.  370;  People 
v.  People's  Gaslight  &  Coke  Co.,  205 
III.  482,  98  Am.  St.  Bep.  244,  68  N.  E. 
950;  People  v.  Bittman,  155  HI.  App. 
523. 

67  Attorney  General  v.  New  York, 
N.  H.  &  H.  B.  Co.,  197  Mass.  194,  S3 
N.  E.  408. 

66  Clark  v.  Wild,  85  Vt.  212,  Ann. 
Cas.  1914  C  661,  81  Atl.  536. 

69 People  V.  People's  Gaslight  & 
Coke  Co.,  205  HI.  482,  98  Am.  8t.  Bep. 
244,  68  N.  E.  950. 

70  Under  the  Michigan  statute  as 
to  quo  warranto  proceedings  (5 
Howell,  2nd  Ed.,  {14082)  providing 
that  informations  may  be  filed  by  the 
prosecuting  attorney,  or  any  eitisen, 
where  the  petitioners  file  a  petition  to 
determine  why  certain  persons  exer- 
cise the  privileges  of  a  certain  eor- 
poration,  the  court  should  allow  the 
information  to  be  filed,  and  should 
not  pass  upon  the  issues  raised,  which  ^ 
were  supported  only  by  affidavits. 
Vertin  v.  Houghton  Circuit  Judge,— 
Mich.—,  161  N.  W.  940. 
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Wlien  the  refusal  of  the  public  officer  to  act  is  involved,  and  such 

officer*  satisfactorily  shows  that  he  acted  from  a  sense  of  official  duty, 

Uninfluenced  by  private  interests  or  motives,  it  is  unnecessary  to 

enteiT    into  a  discussion  of  the  conduct  of  the  parties  who  seem  to 

have  been  interested  in  bringing  about  the  suit.''^ 

8  3245.  —  Notice  of  applicROtioiL    It  has  been  held  that  the  grant- 
ing of    leave  to  file  an  information  does  no  more  than  to  designate  the 
relatoxr  as  a  person  who  may  lawfully  call  the  defendants  into  court 
fox*  tti.^  trial  of  the  disputed  question  of  law  or  fact  according  to  the 
or'tiin^ry  course  of  procedure,  and  when  the  statute  does  not  require 
\^,  tli^:ire  can  be  no  objection  to  the  granting  of  leave  without  notice  to 
tie     ci^fendants.      The   order    granting    leave   adjudicates   nothing 
again^^i;  the  defendants  and  does  not  deprive  them  of  personal  or 
pmp^Txrty  rights,  wherefore  it  does  not  deprive  them  of  due  process  of 
\w  03:r  the  equal  protection  of  the  lawJ* 


i  3^^46.  —  Waiver  of  failure  to  obtain  leave.  As  only  a  want  of 
jurisc^  action  of  the  subject-matter  caiinot  be  waived  and  the  court 
has  j  vx:risdiction  of  quo  warranto  proceedings,  the  failure  to  obtain  leave 
fofil^  an  information  may  be  waived.  So  where  a  respondent  corpo- 
ratio:^:^^  appears  and  pleads  issuably,  it  cannot  subsequently  object  that 
leav^  to  file  the  information  was  not  obtained,  even  though  there  was 
iiotlii:^3g  in  the  summons  or  copy  served  to  indicate  that  leave  had  not 
oeen  granted.  In  such  a  case  it  has  been  held  that  the  files  and 
wcorr-^z^s  should  have  shown  if  leave  had  been  granted,  and  when  it 
was  ^^^anting  the  respondent  should  have  presumed  its  absence,  and 
mov^  ^  iQ  dismiss  before  pleading.'* 


8  ^^247.  —  Setting  aside  leave.  The  common-law  rule  granting 
lea-v^^  to  file  an  information,  like  other  rules,  is  subject  to  a  motion  to 
aiscl:^^j.g^^  which  when  made  should  be  accompanied  with  a  cor- 
r^l>^:>Tiding  motion  to  dismiss  the  information.'*  Similarly,  the  order 
P'^^^'ting  leave,  may  be  set  aside,  under  some  statutes,  in  the  exercise 
^}  '^Vi.e  court's  judicial  discretion."    It  has  been  held  that  the  pre- 

lituixxapy  proceedings  are  ex  parte,  and  the  order  granting  leave  may 

'''*^  X»eople    V.    People's    Gaslight  ^  A  Co.,  143  Mich.  89,  106  N.  W.  868. 
Cok^  Co.,  205  111.  482,  98  Am.  St.  Bep.  74  Brooks  v.  State,  3  Boyce   (Del.) 

^"^^  68  N.  E.  950.  1,  51  L.  R.  A.  (N.  S.)  1126,  Ann.  Cas. 

*^^  State  V.  Des  Moines  City  B.  Co.,  1915  A  1133,  79  AtL  790. 
'^'^^  Iowa  694,  109  N.  W.  867.  75  People  v.  Union  El.  B.   Co.,  269 

•»  Attorney    General    v.    A.    Booth  III.  212,  110  N.  E.  1. 
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be  set  aside  at  any  time  during  the  term  when  it  was  granted,  when 
it  appears  that  leave  was  improvidently  or  inadvertently  granted, 
under  a  misapprehension  of  the  law  or  the  facts.  Counter-affidavits 
simply  denying  the  allegations  of  the  petition  are  not  sufficient  to 
show  that  leave  was  improvidently  granted.'®  On  the  other  hand,  it 
has  been  held  also  that  the  granting  of  leave  is  simply  a  preliminary 
question,  and  when  once  decided,  the  discretion  of  the  court  or  judge 
is  exhausted,  and  the  ruling  granting  leave  cannot  be  reviewed  or 
collaterally  attacked  upon  a  motion  to  dismiss.7' 

§  3248.  Pleadings  in  generaL  The  pleadings  in  quo  warranto  pro- 
ceedings should  conform,  as  far  as  possible,  to  the  general  principles 
and  forms  of  pleadings  which  govern  in  civil  actions,''*  and  statutory 
requirements  which  are  enacted  should  also  be  complied  with  when 
applicable,*^  Also  since  the  original  proceedings  were  common-law 
proceedings,  the  common-law  rules  govern,**  and  equitable  rules,  gen- 
erally speaking,  are  not  applicable.** 

§  3249L  Information  or  complaint— Theory  and  form.  The  infor- 
mation is  usually  regarded  as  the  first  step  in  the  pleadings,**  and  in 
some  states  is  merely  a  plain  statement  of  facts  like  that  of  a  com- 
plaint in  any  other  cause  of  action.**  It  has  been  held  that  a  statute 
requiring  the  complaint  or  information  to  set  forth  concisely  and 
clearly  the  act  or  omission  complained  of,  is  within  the  legislative 
competency.** 

76  People  v.  TTnioii  El.  B.  Co.,  269  not  be  maintained.  Louisville  &  K.  B. 
111.  212,  110  N.  E.  1.  Oo.  V.  State,  154  Ala.  156,  45  So.  296. 

77  State  V.  Dea  Moines  City  B.  Go^  Montana  Practice  Act,  f  1,  provid- 
135  Iowa  694,  109  N.  W.  867.  ing  a  civil  remedy  for  the  enforce- 

78  People  V.  Heidelberg  Oar  den  Co.,  ment  of  private  rights,  does  not  apply 
233  III.  290,  84  N.  E.  230,  aff'g  124  to  informations  in  the  nature  of  quo 
111.  App.  331 ;  State  v.  York  Light  &  warranto.  Territory  v.  Virginia  Boad 
Heat   Co.,   113  Me.  144,  93   Atl.   61;  Co.,  2  Mont.  96. 

State  V.  Grimm,  220  Mo.  483,  119  S.  M  People  v.  Heidelberg  Garden  Co., 

W.  626;   State   v.   Standard   OU  Co.,  233  HI.  290,  84  N.  E.  230,  aff'g  124 

218  Mo.  1,  116  S.  W.  902.  HI.  App.  331. 

The  rule  results  from  the  nature  of  81  State  v.  People's  Ice,  Storage  ft 

the  proceeding.    See  f  3223,  supra.  Fuel  Co.,  246  Mo.  168,  151  S.  W.  101. 

79  State  V.  Missouri  Pac.  B.  Co.,  240  t2  Louisville  ft  N.  B.  Co.  v.  State, 
Mo.    35,    144   S.    W.    1088.     But   see  154  Ala.  156,  45  So.  296. 

State  V.  Missouri  Pac.  B.  Co.,  206  Mo.  9t  State  v.  Seattle  Gas  ft  Electric 

28,  103  S.  W.  936.  Co.,  28  Wash.  488,  70  Pac.  114,  68  Pac. 

A  quo  warranto  proceeding  which  946. 

does  not  meet  the  statutory  require-  M  Louisville  ft  N.  B.  Co.  v.  State, 

ment  as  to  parties  and  procedure  can-  154  Ala.  156,  45  So.  296. 
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The  common-law  proceeding  by  information  being  in  theory,  as  at 
ono  time  it  was  in  fact,  a  prosecution,  the  information  as  a  pleading  is 
less   of  a  narr.  than  a  complaint  or  accusation  against  the  defendant 
tor  an  oflFense.**    The  criminal  form  of  the  information,  and  its  com- 
mon-law form  are  evident  in  some  states  where  it  has  been  held  that 
cazis"tit;xitional  provisions  as  to  prosecutions  apply.    Thus  the  infor- 
ma.1;ioxx  must  not  only  be  in  the  name  of  the  people,  but  must  conclude 
' 'ag^a-ixist  the  peace  and  dignity  of  the  same."  ^    And  the  information 
has  b^en  held  the  ofBcial  call  of  the  state,  or  its  law  officer,  to  show  by 
wlxsL't    fikuthority  the  corporation  assumes  to  exercise  a  particular  fran- 
chise.        It  is  not  of  the  character  of  a  petition  in  an  ordinary  case 
eit-liex*   in  law  or  equity.*^ 


§  32S0.  — Sufficienoy.    The  sufficiency  of  an  information  is  gen- 
erally   measured  by  the  rules  applicable  to  civil  cases,**  and  if  acts  of 
miffusor  are  relied  upon,  such  acts  or  omissions  must  be  stated  clearly 
and   concisely.**    A  petition  alleging  abuse  of  corporate  powers,  mis- 
managfement  of  the  corporate  affairs  by  the  officers,  and  the  false  and 
fraudulent  extension  of  the  charter,  clearly  states  a  cause  of  action,** 
and  axi   information  charging  that  the  charter  of  a  railroad  company 
was  obtained  for  a  fraudulent  purpose,  so  that  the  corporation  could 
condexrixi  certain  property  which  the  corporators  had  failed  to  acquire 
oy  Pti.x*oliase,  has  been  held  not  demurrable.*^    An  allegation  of  breach 
of  a  *  *  franchise  contract,"  instead  of  the  franchise  merely,  does  not 
snow   ^  -j^  error  of  material  importance.** 
■inxoiTTnations  charging  conspiracies,  frauds  and  similar  offenses, 
^*ys     call  for  a  wide  range  of  evidence  and  the  issues  should  be 
P  ^^xi-t^d  in  a  clear,  concise  and  definite  manner.**    There  is  a  dis- 
.    ^^^oxx  where  a  conspiracy  to  do  an  unlawful  act  by  unlawful  means 
^   ^•^^"'^ed,  and  where  a  conspiracy  to  do  a  lawful  act  by  unlawful 
^^     is  charged,  it  being  unnecessary  in  the  former  case  to  set  out 
*^^      employed  in  performing  the  act,  while  in  the  latter,  the  un- 

85  E^ 

^  g.     ^'^oks  V.  State,  3  Boyce  (Del.)  M  State  v.  Masons  &  Odd  Fellows 

1915  A^"     ^'  ^'  ^^'  ®'^  ^^^^*  '^*"'  ^***  ^^^^^  Stock  AsB'n,  91  Kan.  9, 136  Pae. 

g,^       01133,  79  Atl.  790.  930. 

106  l^^^^P^®   V.   Laraen,   265   HI.   406,  MCom.  v.  Bush  Bluff  B.  Co.,  116 

j,^-      :E.  947.  Va.  48,  81  8.  B.  66. 

^     «>^^"*G  V.  Missouri  Pac.  B.  Co.,  206  M  State     v.     Birmingham     Water 

^  T^ »    103  S.  W.  936.  Works   Co.,  185  Ala.   388,  Ann.  Cas. 

^    ^*^^-te  V.  Armour  Packing  Co.,  265  1916  C  166,  64  So.  23. 

^'  ^^^,  176  S.  W.  382.  98  State  v.  Miasouri  Pac.  B.  Co.,  240 

,^^te  V.  York  Light  &  Heat  Co.,  Mo.  35,  144  8.  W.  1088. 
^  &.  144,  93  Atl.  61. 
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lawful  means  must  be  set  out.**  A  defective  petition  may  be  held 
sufficient  where  no  specific  objection  is  made  to  its  uncertainty  or  in- 
definiteness,**  or  where  demurrers  thereto  are  abandoned.** 

The  information  need  not  anticipate  any  defense  which  may  be 
made,*^  and  unnecessary  statements  of  facts  therein  may  be  treated 
as  surplusage.** 

§  3251.  —  Ptayer.  The  prayer  may  be  disregarded  in  determin- 
ing whether  the  information  states  a  cause  of  action,**  and  the  relief 
granted  does  not  depend  upon  the  prayer,  nor  upon  the  theory  of  the 
pleader,  but  upon  the  allegationc  made  and  the  evidence  in  support 
of  such  allegations.^ 

§  3252.  —  Conclusions.  A  complaint  is  defective  as  being  based 
upon  conclusions  of  law,  where  it  does  not  allege  facts  showing  the 
interest  of  the  public  or  the  misuser  of  the  corporate  franchise.*  An 
information  is  also  insufficient  when  it  charges  ah  agreement  to  de- 
stroy competition,  but  does  not  allege  the  rates  agreed  upon  nor  the 


M  State  V.  Arkan8a9  Lumber  Go., 
260  Mo.  212,  16»  S.  W.  145. 

95  In  a  quo  warranto  proceeding 
where  both  an  unlawful  act  and  a 
conspiracy  are  charged,  and  it  is 
sought .  to  forfeit  the  franchises  of 
corporations  for  entering  into  a  con- 
spiracy in  restraint  of  trade,  a  peti- 
tion though  vague,  uncertain  and  in- 
definite, will  be  held  sufficient,  espe- 
cially where  it  appears  that  no  de- 
murrer to  the  petition  was  filed,  and 
the  only  demurrer  offered  was  a  de- 
murrer ore  tenus,  objecting  in  limine, 
because  the  petition  stated  no  cause 
of  action,  which  demurrer  will  not 
reach  mere  uncertainty  or  indefinite- 
ness  of  averment.  State  v.  Arkansas 
Lumber  Co.,  260  Mo.  212,  169  S.  W. 
145. 

••State  V.  Armour  Packing  Co., 
265  Mo.  121,  176  8.  W.  382. 

•7  People  V.  Central  U.  Tel.  Co.,  232 
III.  260,  83  N.  E.  829. 

•8  State  V.  Missouri  Pac.  R.  Co.,  206 
Mo.  28,  103  S.  W.  936. 

Tf  a  pleading  sets  forth  sufficient 
facts  to  constitute  a  cause  of  action, 


unnecessary  statements  therein  may 
be  disregarded.  State  v.  Armour 
Packing  Co.,  265  Mo.  121,  176  S.  W. 
382. 

Where  informations  are  vague  and 
obscure,  but  charge  the  respondents 
with  the  creation  and  consummation 
6t  a  monopoly,  unnecessary  matter 
therein  may  be  treated  as  surplusage. 
State  V.  Armour  Packing  Co.,  265  Mo. 
121,  176  S.  W.  382. 

M  State  V.  Missouri  Pac.  B.  Co., 
240  Mo.  35,  144  S.  W.  1088. 

IThe  merit  of  an  information  to 
forfeit  the  charter  of  a  water  com- 
pany does  not  rest  upon  the  theory 
of  the  pleader  or  his  notions  of  the 
appropriate  relief  to  be  granted,  but 
primarily  upon  the  allegations  of  mis- 
conduct, and  if  these  be  sufficient,  the 
court  may  administer  appropriate 
relief.  State  v.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  Ann.  Cas. 
1916  C  166,  64  So.  23. 

See  §  3269  et  seq.,  infra. 

estate  V.  York  Light  &  Heat  Co., 
113  Me.  144,  93  Atl.  61. 
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length  of  time  that  such  rates  should  continue  in  for^e.'  Similarly  a 
charge  that  a  corporation  is  4n  complete  control  of  another  company, 
merely  states  a  conclusion.^  But  when  it  is  sought  to  forfeit  the 
charter  of  a  water  company  for  the  failure  to  furnish  pure  water,  the 
evidence  upon  which  the  charge,  is  based  need  not  be  pleaded.  Im- 
purity is  in  itself  a  fact  and  not  a  oonclusion.' 


§3253.  — Pleading  leave  erf  ooort  and  relator's  capacity.  Insome 
states,  leave  of  court,  necessary  as  a  condition  precedent  to  the  main- 
tenance of  the  action,  must  be  pleaded  and  proved.^ 

It  has  been  held  that  when  the  forfeiture  of  a  secondary  franchise 
of  benefit  to  the  inhabitants  of  a  municipality  is  sought,  the  informa- 
tion must  show  that  it  was  filed  at  the  request  of  the  eity.^ 

§  3254.  —  Alleging  existence  of  corporation  and  c^oe.  Informa- 
tions attacking  the  legal  existence  of  corporations  must  show  that  the 
defendants  are  acting  as  a  corporation  without  being  incorporated,^ 


3  state  V.  Missonri  Pae.  B.  Co.,  240 
Mo.  35,  144  8.  W.  1088. 

4  State  ▼.  Missouri  Pac.  B.  Co.,  241 
Mo.  1,  144  S.  W.  863. 

ft  State  V.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  Ann.  Cas. 
1916  C  166,  64  So.  23. 

6  People  ▼.  Bleecker  St.  &  F.  F.  B. 
Co.,  140  N.  Y.  App.  Div.  611,  125  N. 
Y.  Supp.  1045. 

7  An  information  to  oust  a  gaa  com- 
pany from  the  uanrpation  of  the  fran- 
chise of  laying  gas  pipes,  etc.,  which 
is  brought  on  the  relation  of  the  attor- 
ney general  and  which  does  not  allege 
that  the  city  officers  have  neglected 
to  discharge  their  duties  with  respect 
to  streets,  or  that  they  collude  with 
the  respondent  corporation  in  violat- 
ing the  law,  or  that  the  ^lformation 
13  filed  at  the  request  of  the  city,  is 
insufficient,  as  it  will  not  be  presumed 
that  the  city  or  its  officers  are  violat- 
ing the  law,  and  it  should  appear  that 
the  information  was  filed  at  the  re- 
quest of  the  city.  State  v.  Seattle 
Gas  &  Electric  Co.,  28  Wash.  488,  70 
Pac.  114,  68  Pac.  946. 

B  An  information  wliich  alleges  that 


the  defendants  have  pretended  to 
organize  themselves  as  a  corporation, 
and  are  acting  as  such  without  being 
legally  incorporated,  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 
State  V.  Beck,  81  Ind.  900. 

When  a  number  of  individuals 
assume  to  act  as  a  corporation  an  in- 
formation containing  a  general  denial 
of  their  right  to  do  »o  will  be  sufficient 
to  put  them  to  their  plea  of  justifica- 
tion. People  V.  Ottawa  Hydraulic 
Co.,  115  111.  281,  3  N.  B.  413. 

An  information  alleging  that  the 
defendants  have  been  usurping  the 
franchise  of  a  corporation  under  a 
certain  name,  and  by  that  name  have 
attempted  to  acquire,  hold  and  use 
certain  streets  for  the  purpose  of 
operating  a  street  railway,  sufficient- 
ly states  that  the  defendants  are 
acting  as  a  corporation  without  being 
incorporated.  Smith  v.  State,  140  Ind. 
343,  39  N.  E.  1060. 

An  information  which  does  not 
allege,  either  specifically  or  generally, 
that  the  defendants  are  not  incor- 
porated, but  charges  that  the  defend- 
ants  did   not   intend   to   construct  a 
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or,  in  the  case  of  nontiser,  that  the  corporate  franchise  has  been 
abandoned.' 

If  an  information  alleges  the  usurpation  of  a  franchise,  privilege 
or  right  exercised  through  individuals  as  officers,  it  is  not  necessary 
to  make  the  inconsistent  allegation,  that  the  office  exists.^'  If  an 
information  challenges  the  corporation's  existence  and  sets  out  facts 
as  to  the  defendant's  title  which,  together  with  other  facts  appearing 
in  the  statutes,  make  the  title  good,  the  information  is  necessarily 
bad." 

When  corporate  existence  must  be  alleged,  it  is  not  sufficient  to 
state  that  the  defendant  is  a  ''pretended  corporation"  without  show- 
ing its  creation.^* 

Where  corporate  offices  are  usurped,  the  information,  under  some 
statutes,  need  not  put  the  relator's  title  in  issue,  but  the  defendant 
may  do  so,  and  the  court  will  then  determine  which  claimant  is 
entitled  to  the  office.*' 

§3255.  — Alleging  nsurpation.  The  office  of  the  information  is 
not  to  tender  issues  of  fact,  but  simply  to  call  upon  the  defendant, 
in  general  terms,  to  show  by  what  warrant  or  charter  the  privilege 
claimed  is  held  or  exercised.**  Accordingly  it  is  usually  held  that 
the  allegation  of  usurpation  may  be  of  the  most  general  character, 
and  it  is  sufficient  to  allege  generally  that  the  defendant  is  exercising 
and  holding  the  license,  privilege  or  franchise  in  question  without 
lawful  authority,"    This  rule  as  to  general  charges  of  usurpation  is 

railroad  but  to  use  the  corporation  as  H  People  v.  Ottawa  Hydraulic  Co., 

115  ni.  281,  3  N.  E.  413. 

IS  State  y.  Minahan  Bldg.  €k>.,  141 
Wis.  400,  123  N.  W.  258. 

IS  Under  the  Act  of  1895  (P.  L.  82; 
Comp.  St.  p.  4214,  §12).  Bonynge  v. 
Frank,  89  N.  J.  L.  239,  98  Atl.  456. 

14  People  V.  Central  U.  Tel.  Co.,  232 
ni.  260,  83  N.  E.  829. 

The  chief  characteristics  of  an  in- 
formation are  the  accnsation  of  usur- 
pation and  the  demand  that  the  de- 
fendant show  the  authority  for  h]3 
claim.  Brooks  v.  State,  3  Boyee 
(Del.)  1,  61  L.  R.  A.  (N.  S.)  1126, 
Ann.  Cas.  1915  A  1133,  79  Atl.  790. 

U  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790;  People  v. 
Central  U.  Tel.  Co.,  232  111.  260,  83 


a  means  of  condemning  property  ia 
insufficient,  as  proper  remedies  may 
be  applied  if  the  defendants  should 
carry  out  their  purpose.  St>ate  v.  Kin- 
gan,  51  Ind.  142. 

9  An  information  alleging  that  the 
defendant  for  more  than  three  years 
prior  to  the  action  has  used  and  still 
does  uie  the  franchise  of  being  a 
body  corporate,  that  such  franchise 
is  claimed  under  a  certain  statute  as 
to  the  incorporation  of  a  toll  road 
company  and  that  the  defendant  has 
abandoned  the  road,  states  a  cause 
of  action  when  treated  as  a  complaint. 
Territory  v.  Virginia  Road  Co.,  2 
Mont.  96. 

10  People  y.  Rodenburg,  254  111.  386, 
98  N.  E.  764. 
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based  upon  the  common-law  mie,  and  is  an  ancient  one.  One  of  the 
most  celebrated  state  trials  in  history  was  a  case  tried  by  the  common- 
law  remedy  by  an  information  in  the  nature  of  quo  warranto,  the 
trial  being  held  in  the  city  of  London  in  1682-1683.  The  proceeding 
was  instituted  by  King  Charles  the  Second,  by  his  attorney  general, 
against  the  corporation  of  London,  and  charged  usurpation  without 
regal  grant  of  the  liberties  and  privileges  of  the  city.  As  a  result  the 
metropolis  of  the  kingdom  was  deprived  of  its  charter  and  magistrates 
mitil  restored  by  King  James  in  1688.  In  that  case  the  information 
charged  usurpation  in  the  most  general  terms,  without  stating  the 
causes  of  forfeiture,  and  the  defendants  pleaded  incorporation  and 
showed  the  title  by  which  they  exercised  the  franchises  of  the  city,  and 
traversed  the-  charge  of  usurpation.  The  attorney  general  by  his 
replication  did  not  take  issue  on  the  matter  of  justification,  but 
showed  causes  for  forfeiture,  and  the  pleading  thereafter  proceeded 
as  in  civil  causes.  The  court  held  that  the  information  might  charge 
usurpation  generally  and  was  sufficient,  and  that  the  replication  set- 
ting out  the  causes  of  forfeiture  specially  was  not  a  departure.** 
Similar  holdings  will  be  found  in  the  decisions  of  this  country  where 
this  English  case  is  cited  as  authority  for  the  holding.*''    Some  courts 

N.  E.  S29;  State  v.  Grimm,  220  Mo.  granted  them  fresb  charters  with  mieh 
483,  119  S.  W.  626;  State  v.  Missouri  alterations  83  were  thought  expedient; 
Pae.  B.  Co.,  206  Mo.  28,  103  S.  W.      and  during  their  state  of  anarchy,  the 


936;  People  v.  Bank  of  Niagara,  6 
Cow.  (N.  Y.)  196. 

16  A  report  of  this  eaae  will  be 
found  in  -3  Hargrave's  State  Trials 
545.  Blackstone  in  his  commentaries 
speaks  of  this  and  similar  eases  83 
follows: 

"During  the  violent  proceedings 
that  took  place  in  the  latter  end  of 
the  reign  of  King  Charles  the  Second, 
it  was  among  other  things  thought 
expedient  to  new-model  most  of  the 
corporation  towns  in  the  kingdom;  for 
which  purpose  many  of  those  bodies 
were  persuaded  to  surrender  their 
charters,  and  informations  in  the 
nature  of  quo  warranto  were  brought 
against  others,  upon  a  supposed  or 
frequently  a  real,  forfeiture  of  their 
franchises  by  neglect  or  abuse  of 
tbem:  And  the  consequence  was,  that 
the  liberties  of  most  of  them  were 
seised  into  the  hands  of  the  king,  who 


erown  named  all  their  magistrates. 
This  exertion  of  power,  though  per- 
haps in  summo  jure  it  was  for  the 
most  part  strictly  legfil,  gave  a 
great  and  just  alarm;  the  new-model- 
ling of  all  corporations  being  a 
very  large  stride  towards  establishing 
arbitrary  power;  and  therefow  it 
was  thought  necessary  at  the  revolu- 
tion to  bridle  this  branch  of  the  pre- 
rogative, at  least  so  far  as  regarded 
the  metropolis,  by  statute  2  W.  &  M. 
c.  8,  which  enacts,  that  the  franchises 
of  the  city  of  London  shaU  never 
hereafter  be  seised  or  forejudged  for 
any  forfeiture  or  misdemeanor  what- 
soever.''    3  Bl.  Com.  263. 

17  See  People  v.  Bank  of  Niagara, 
6  Cow.  (N.  Y.)  196  (decided  in  1826). 
See  also  Territory  v.  Virginia  Road 
Co.,  2  Mont.  96. 

In  Brooks  v.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  S.)  1126,  Ann.  Cas. 
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apparently  limit  the  rule,  however,  to  the  usurpation  of  secondary 
franchises,  and  require  informations  for  the  purpose  of  forfeiting 
corporate  charters,  either  for  nonuser,  misuser  or  usurpation  of  powers 
to  show  specifically  the  acts  relied  upon  as  grounds  for  forfeiture,  so 
that  the  corporation  may  know  what  it  is  called  upon  to  defend.**  A 
general  accusation  of  usurpation  is  usually  considered  a  statement 
of  fact  and  presents  an  issue  of  which  the  defendant  may  take  ad- 
vantage of  by  the  plea,  but  the  demand  that  the  defendant  show  au- 
thority for  his  claim  is  not  a  statement  of  fact  and  presents  no  issue.*^ 
Aside  from  the  right  to  make  a  general  charge,  the  state  or  people 
also  have  the  privilege  of  making  the  information  specific  and  setting 
out  particular  acts,  as  usurpations  of  authority,  or  of  setting  out 
particular  causes  of  forfeiture.*® 

§3256.  — Alleging  misuse  by  farmation  of  conspiracy.  Under 
some  statutes  the  manner  of  effecting  a  conspiracy  in  restraint  of 
trade  need  not  be  alleged,  and  informations  charging  a  misuse  of 
powers  because  of  such  conspiracies  are  simplified.**  Such  informa- 
tions need  not  state  the  charge  with  the  same  technical  strictness  as 
where  crimes  are  charged,  the  proceedings  being  civil  in  character.** 


1915  A  1133,  79  Atl.  790,  decided  in 
1911,  a  person  was  charged  with  the 
usurpation  of  the  office  of  director  of 
a  corporation.  The  same  result  was 
arrived  at  83  in  the  English  case, 
Delaware  being  a  state  where  the 
common  law  obtains.  It  was  pointed 
out  that  the  English  decision  was 
handed  down  28  years  before  the 
statute  of  Anne  was  enacted. 

18  (State  V.  Missouri  Pac.  B.  Co.,  240 
Mo.  35,  144  S.  W.  1088;  Stote  v. 
Grimm,  220  Mo.  483,  119  8.  W.  626. 

19  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  R.  A.  (N.  8.)  1126,  Ann.  Om. 
1915  A  1133,  79  Atl.  790. 

W  People  V.  Central  U.  Tel.  Co., 
232  111.  260,  83  N.  E.  829. 

81  Under  Mo.  Rev.  8t.  1909,  1 10310. 
State  V.  Armour  Packing  Co.,  265  Mo. 
121,  176  S.  W.  382. 

88  State  V.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902. 

An  information  charging  corpora- 
tions with  violations  of  the  anti-trust 
laws  in  general  terms,  without  stating 


the  facts  which  constitute  the  pool, 
trust  or  combination,  will  neverthe- 
less be  held  sufficient.  State  v.  Stan- 
dard OU  Co.,  218  Mo.  1,  116  8.  W.  902. 
See  al30  State  v.  Arkansas  Lumber 
Co.,  260  Mo.  212,  169  8.  W.  145. 

The  state  is  not  required  to  allege 
and  prove  the  facts  in  detail  con- 
stituting the  mode  or  manner  in  which 
the  corporation  is  violating  the  law 
and  usurping  powers  not  granted  to 
it  by  ita  charter.  State  v.  Standard 
OU  Co.,  218  Mo.  1,  116  8.  W.  902. 

In  a  proceeding  against  several  cor- 
porations charged  with  violation  of 
the  anti-trust  laws,  an  information 
charging  a  combination  to  regulate, 
control  and  fix  prices  is  sufficient,  and 
a  contention  that  the  information 
should  have  charged  a  combination  to 
maintiiin  prices  will  not  be  sustained. 
State  V.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902.  See  also  State  v. 
Arkansas  Lumber  Co.,  260  Mo.-  212, 
169  S.  W.  145. 
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§  32S7.  Demurrer  to  informatioiL  Under  the  rule  which  permits 
the  allegation  of  usurpation  in  the  most  general  manner,  a  demurrer 
on  the  ground  that  the  facts  are  not  specifically  alleged  is  out  of 
place ;  ••  but  when  an  information  seeking  the  forfeiture  of  a  corporate 
charter  for  nonuser,  misuser,  or  usurpation  of  powers,  sets  out  the 
causes  of  forfeiture  in  detail,  and  all  the  facts  are  pleaded,  the 
respondent  may  be  allowed  to  tender  an  issue  of  law  by  its  demurrer.** 
In  states  where  the  proceedings  are  regulated  by  statute,  an  informa- 
tion has  been  held  a  pleading  and  demurrable  for  the  failure  to 
comply  with  the  statute.** 

A  demurrer  admits  the  truth  of  averments  that  are  well  pleaded,*® 
and  in  the  case  of  usurpation  of  a  corporate  oflBce,  the  demurrer  may 
amount  to  an  admission  that  the  office  is  unlawfully  held  by  the 
demurrant.  In  such  a  case,  if  the  information  shows  that  the  demur- 
rant is  entitled  to  the  office,  the  averments  are  inconsistent,  and  the 
demurrant  will  be  entitled  to  judgment.*^  A  demurrer  ore  tenus, 
objecting  in  limine  because  the  petition  states  no  cause  of  action,  will 
not  reach  mere  uncertainty  or  indefiniteness  of  averment.** 

When  demurrers  are  incorporated  into  and  made  a  part  of  the 
return  or  answer,  no  rulings  being  demanded  or  made  thereon,  the 
respondents  stand  in  the  position  of  having  abandoned  the  demurrers 
by  answering  over.** 

§  8258.  Plea^  answer  or  return.  As  a  general  rule,  when  a  defend- 
ant is  called  upon  to  plead  to  an  information  which  charges  generally 
usurpation,  he  must  admit  or  traverse  the  usurpation  and  disclaim, 
or  justify  title,  right  or  authority  in  or  to  the  thing  that  he  is  alleged 
to  have  usurped.**    If  the  defendant  admits  usurpation  or  disclaims 


tt  State  v.  Mi83onri  Pae.  B.  Co.,  206  M  State  v.   Arkansas   Lumber   Co., 


Mo.  28,  103  8.  W.  936. 

M  State  y.  Grimm,  220  Mo.  483,  119 
8.  W.  626. 

tt  Louisville  &  N.  B.  Co.  v.  State, 
154  Ala.  156,  45  So.  296. 

M  People  V.  Michigan  Sanitarium  & 
Benevolent  Ass'n,  151  Mich.  452,  115 
N.  W.  423.  A  demurrer  to  an  in- 
formation admits  every  material  al- 
legation, but  not  mere  legal  con- 
clusions. State  y.  Delmar  Jockey 
Club,  200  Mo.  34,  98  S.  W.  539,  92 
S.  W.  185. 

HBonynge  v.  Frank,  89  N.  J.  L. 
239,  98  Atl.  456. 


260  Mo.  212,  169  S.  W.  145. 

M  State  V.  Armour  Packing  Co.,  265 
Mo.  121,  176  S.  W.  382. 

•0  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

The  people  are  not  bound  to  show 
anything,  and  the  defendant  must 
answer  by  disclaiming  or  justifying. 
People  V.  Central  U.  Tel.  Co.,  232  111. 
260,  83  N.  E.  829;  State  v.  Lincoln 
Traction  Co.,  90  Neb.  535,  134  N.  W. 
278. 

So  when  the  state  challenges  the 
authority  of  a  corporation  to  do  eer- 
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title,  the  prosecution  is  entitled  to  judgment.'^  If  the  defendant 
traverses  the  usurpation  and  justifies  under  his  title,  he  may  have  his 
rights  determined  by  trial." 

The  plea  of  justificatifm,  which  should  be  verified,**  mnst  show  all 
the  facts  necessary  to  establish  the  lawful  right  of  the  defendant  in 
the  matter,**  and  is  the  first  plea  indicating  the  facts  upon  which  the 
controversy  has  arisen."  In  a  proceeding  against  a  corporation  al- 
leged to  be  transacting  business  without  lawful  warrant  or  anthority, 
it  is  no  answer  to  the  information  that  there  is  a  de  facto  corporation, 
as  the  defendants  must  either  disclaim  or  justify,  and  a  plea  of 
justification  must  show  substantial  compliance  with  the  Btatute.**  In 
a  proceeding  against  persona  cbai^d  with  having  usurped  the  offices 


tain  things,  it  must  either  deny  tlie 
charge,  or,  if  it  is  exercising  the 
Huthority  complained  of,  it  must 
justify  its  Gondnct  bjr  showing  that  it 
possesses  the  power  and  authority 
under  its  charter.  State  v.  Standard 
Oil  Co.,  218  Mo.  1,  116  8.  W.  BOZ. 

The  demand  that  the  defendant 
fhow  authority  for  his  claim  Is  not  a 
statement  of  fact,  presents  no  issue 
and  no  issue  can  be  taken  by  a  plea. 
Brooks  V,  State,  3  Boyce  (Del.)  1, 
51  L.  B.  A.  (N.  a)  1126,  Ann.  Cm. 
1915  A  1133,  7fl  Atl.  790. 

■1  Brooks  V.  State,  3  Boyco  (Del.) 
1,  51  L.  B.  A.  {N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

W  Brooks  V.  State,  3  Boyee  (Del.) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

U  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

H  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790;  People  v. 
Central  U.  Tel.  Co.,  232  111.  260,  83 
N.  B.  829. 

When  respondent  corporation  justi- 
fies it  should  plead  the  precise  author- 
ity for  its  conduct.  State  t.  Stand- 
ard Oil  Co.,  218  Mo.  1,  116  8.  W.  902; 
State  V.  Lincoln  Traction  Co.,  90  Neb. 
S35,  134  N.  W.  278. 

If  the  defendant  justifies,  its  plea 


must  show  that  it  not  only  ones  had 
the  right  to  use  and  enjoy  the  fran- 
chise or  privilege,  but  that  it  still 
has  such  right,  as  the  continued 
existence  of  the  right  is  essential  to 
the  enjoyment  of  the  license  or 
privilege  claimed.  People  v.  Walker 
Opera  Rouse  Co.,  249  III.  106,  94  N. 
E.  159;  People  v.  Central  TI.  Tel.  Co., 
232  ni.  260,  S3  N.  E.  829. 

Where  an  information  charges  in 
general  terms  usurpation  by  a  tele- 
phime  company  of  city  streets,  a  plea 
setting  up  the  defendant's  charter, 
the  ordinance  granting  the  privileges 
claimed  to  be  usurped  and  alleging 
acceptance  of  such  ordinance  and 
compliance  with  its  terms.  Is  good. 
People  V.  Central  IT.  Tel.  Co.,  232  Dl. 
260,  83  N.  E.  829. 

U  Brooks  V.  State,  3  Boyce  (DsL) 
1,  51  L.  R.  A.  (N.  B.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

Where  the  information  questions 
the  right  of  the  defendants  t«  have 
or  use  corporate  franchises,  the 
defendants  mnst  in  their  plea  set  ont 
the  matter  specially  that  forms  their 
defense,  and  upon  that  plea  the  attor- 
ney general  takes  issue.  Teriitpry  v. 
Virginia  Bead  Co.,  2  Hont.  96. 

u  People  V.  Mackey,  265  HI.  144, 
99  N.  E.  370. 

See  f  3266,  infra. 
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of  diz*^^tors  of  a  corporation,  where  the  title  shown  by  the  defendant 
in  his  x^lea  is  a  justification  for  the  act  for  which  usurpation  is  charged, 
and  iis  not  a  defense  to  a  claim  of  title  by  the  relator,  such  a  justifica- 
tioa  <3.cumot  be  the  inducement  of  a  special  traverse,  or  otherwise 
aceorci  with  the  purpose  and  theory  of  a  special  traverse.*^  The  plea 
of  no-fc  guilty  is  not  a  sufficient  answer,  as  it  amounts  simply  to  a 
travexraae  of  the  allegation  of  usurpation,  and,  like  the  plea  of  non 
usuiTj>^^vit,  fails  to  respond  to  the  demand  of  the  information  that  the 
deferL^3i.ant  show  his  title,  right  or  authority.**  Where  the  defendant's 
plea  ^ftJleges  facts  showing  its  right  to  exercise  the  privilege  claimed, 
and  c^crsndudes  with  a  traverse,  under  the  absque  hoc,  of  the  general 
charg-i^^  of  the  information,  the  only  issuable  part  of  such  plea  is  the 
trave:KT'«e  under  the  absque  hoc,  and  if  the  people  desire  to  take  issue 
ttey  should  join  in  the  traverse  by  reaffirming  the  usurpation,  in 
whicl-:^  case  the  defendant  must  prove  the  facts  alleged  in  the  plea.'* 
Thes^  are  the  eommon-law  rules,  but  as  will  be  noted  by  the  eases 
<5ite<i^  Buch  rules  obtain  in  states  where  statutes  have  been  enacted  on 
the  s-^:a.l>ject 

^^    ^i^ther  states,  substantially  the  same  rules  obtain,  but  in  a  different 

loptix^      Thus,  it  is  usually  held  that  when  an  information  seeks  the 

^'^^^i^inre  of  a  corporate  charter,  the  defendants  are  required  to  set 

.  '^-tk.      in  their  answer  facts  showing  legal  incorporation,**  or  showing 

.  ^    ^^^*:»arter  or  act  of  incorporation  and  acts  of  user  under  it.**    If 

.®    ^^^r^mplaint  sets  out  how  the  defendant  was  incorporated  and  the 

/*^^^^K:fcistance8  and  facts  rendering  it  illegal,  a  general  denial  is  almost 

®   ^^^*=Mly  adequate  and  proper  answer.**    And  an  answer  that  defend- 

^^     ^^never  "used"  the  liberties,  privileges  and  franchises  of  a  corpo- 

,^  ^^^^^^^^  18  sufficient  when  the  information  charges  the  defendants  with 

"^"^^ ^•riling,  using  and  exercising''  such  franchise.**    This  is  a  rule  of 

t  origin,  similar  to  the  holdings  under  the  statute  of  Anne.** 

lea  in  the  names  of  a  portion  of  the  officers  of  the  corporation 


an& 
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'Yooks  V.  State,  3  Boyce  (Del.)  See  this  section,  supra,  as  to  plea 

.  B.  A.  (N.  S.)  1126,  Ann.  Cajs.      of  justification. 


5. 


,^  ^^^k.  1133,  79  Atl.  790.  41  State  v.  Brown  &  Johnston,   34 

TookA  y.  State,  3  Boyce   (Del.)  Miss.  688,  33  Miss.  500. 

L.  R.  A.  (N.  S.)  1126,  Ann.  Ca3.  « State  v.  Citizens  Light  &  Power 

1133,  79  Atl.  790.     See  People  Co.,  172  Ala.  232,  55  So.  193. 

U.  Tel.  Co.,  232  111.  260,  83  iS  People    v.    Thompson,    16    Wend. 

.   829.  (N.  Y.)  655. 

E*eople  V.  Central  TJ.  Tel.  Co.,  232  4*  See  §  3220,  supra. 
^^-^^^60,  83  N.  E.  829. 

l^eople  V.  Lowden,  67  Cal.  xx,  8 
66. 
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be  set  aside  at  any  time  during  the  term  when  it  was  granted,  when 
it  appears  that  leave  was  improvidently  or  inadvertently  granted, 
under  a  misapprehension  of  the  law  or  the  facts.  Counter-aflSdavits 
simply  denying  the  allegations  of  the  petition  are  not  sufficient  to 
show  that  leave  was  improvidently  granted.''®  On  the  other  hand,  it 
has  been  held  also  that  the  granting  of  leave  is  simply  a  preliminary 
question,  and  when  once  decided,  the  discretion  of  the  court  or  judge 
is  exhausted,  and  the  ruling  granting  leave  cannot  be  reviewed  or 
collaterally  attacked  upon  a  motion  to  dismiss.*^ 

§  3248.  Pleadings  in  general.  The  pleadings  in  quo  warranto  pro- 
ceedings should  conform,  aj9  far  as  possible,  to  the  general  principles 
and  forms  of  pleadings  which  govern  in  civil  actions,''*  and  statutory 
requirements  which  are  enacted  should  also  be  complied  with  when 
applicable,''*  Also  since  the  original  proceedings  were  common-law 
proceedings,  the  common-law  rules  govern,*®  and  equitable  rules,  gen- 
erally  speaking,  are  not  applicable.** 

§  3249k  Information  or  complaint— Theory  and  form.  The  infor- 
mation is  usually  regarded  as  the  first  step  in  the  pleadings,**  and  in 
some  states  is  merely  a  plain  statement  of  facts  like  that  of  a  com- 
plaint in  any  other  cause  of  action.**  It  has  been  held  that  a  statute 
requiring  the  complaint  or  information  to  set  forth  concisely  and 
clearly  the  act  or  omission  complained  of,  is  within  the  legislative 
competency.** 


76  People  V.  TJnion  El.  R.  Co.,  269 
111.  212,  110  N.  E.  1. 

77  State  y.  Dea  Moines  City  B.  Co., 
135  Iowa  694,  109  N.  W.  867. 

78  People  v.  Heidelberg  Garden  Co., 
233  111.  290,  84  N.  E.  230,  aff'g  124 
111.  App.  331 ;  State  v.  York  Light  & 
Heat  Co.,  113  Me.  144,  93  Atl.  61; 
State  V.  Grimm,  220  Mo.  483,  119  S. 
W.  626;  State  v.  Standard  Oil  Co., 
218  Mo.  1,  116  S.  W.  902. 

The  rule  results  from  the  nature  of 
the  proceeding.    See  §  3223,  supra. 

79  State  V.  Missouri  Pac.  B.  Co.,  240 
Mo.  36,  144  S.  W.  1088.  But  see 
State  y.  Missouri  Pac.  B.  Co.,  206  Mo. 
28,  103  S.  W.  936. 

A  quo  warranto  proceeding  which 
does  not  meet  the  statutory  require- 
ment as  to  parties  and  procedure  can- 


not be  maintained.  Louisyille  &  N.  B. 
Co.  y.  State,  154  Ala.  156,  45  So.  296. 

Montana  Practice  Act,  §  1,  provid- 
ing a  ciyil  remedy  for  the  enforce- 
ment of  private  rights,  does  not  apply 
to  informations  in  the  nature  of  quo 
warranto.  Territory  v.  Virginia  Boad 
Co.,  2  Mont.  96. 

M  People  V.  Heidelberg  Garden  Co., 
233  m.  290,  84  N.  E.  230,  aflP'g  124 
111.  App.  331. 

81  State  V.  People's  Ice,  Storage  & 
Fuel  Co.,  246  Mo.  168,  151  S.  W.  101. 

89  Louisville  &  N.  B.  Co.  v.  State, 
154  Ala.  156,  45  So.  296. 

99  State  V.  Seattle  Gas  &  Electric 
Co.,  28  Wash.  488,  70  Pac.  114,  68  Pac. 
946. 

94  Louisville  &  N.  B.  Co.  v.  State, 
154  Ala.  156,  45  So.  296. 
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The  common-law  proceeding  by  information  being  in  theory,  as  at 
one  time  it  was  in  fact,  a  prosecution,  the  information  as  a  pleading  is 
less  of  a  narr.  than  a  complaint  or  accusation  against  the  defendant 
for  an  offense.^  The  criminal  form  of  the  information,  and  its  com- 
mon-law form  are  evident  in  some  states  where  it  has  been  held  that 
constitutional  provisions  as  to  prosecutions  apply.  Thus  the  infor- 
mation must  not  only  be  in  the  name  of  the  people,  but  must  conclude 
*' against  the  peace  and  dignity  of  the  same."  ^  And  the  information 
has  been  held  the  ofiScial  call  of  the  state,  or  its  law  ofiScer,  to  show  by 
what  authority  the  corporation  assumes  to  exercise  a  particular  fran- 
chise. It  is  not  of  the  character  of  a  petition  in  an  ordinary  ease 
either  in  law  or  equity.*'' 

§3250.  — Sufficiency.  The  sufficiency  of  an  information  is  gen- 
erally measured  by  the  rules  applicable  to  civil  cases,**  and  if  acts  of 
misuser  are  relied  upon,  such  acts  or  omissions  must  be  stated  clearly 
and  concisely .*•  A  petition  alleging  abuse  of  corporate  powers,  mis- 
management of  the  corporate  affairs  by  the  officers,  and  the  false  and 
fraudulent  extension  of  the  charter,  clearly  states  a  cause  of  action,** 
and  an  information  charging  that  the  charter  of  a  railroad  company 
was  obtained  for  a  fraudulent  purpose,  so  that  the  corporation  could 
condemn  certain  property  which  the  corporators  had  failed  to  acquire 
by  purchase,  has  been  held  not  demurrable.**  An  allegation  of  breach 
of  a  ''franchise  contract,"  instead  of  the  franchise  merely,  does  not 
show  an  error  of  material  importance.** 

Informations  charging  conspiracies,  frauds  and  similar  offenses, 
always  call  for  a  wide  range  of  evidence  and  the  issues  should  be 
presented  in  a  clear,  concise  and  definite  manner.**  There  is  a  dis- 
tinction where  a  conspiracy  to  do  an  unlawful  act  by  unlawful  means 
is  charged,  and  where  a  conspiracy  to  do  a  lawful  act  by  unlawful 
means  is  charged,  it  being  unnecessary  in  the  former  case  to  set  out 
means  employed  in  performing  the  act,  while  in  the  latter,  the  un- 

85  Brooks  V.  State,  3  Boyce  (Del.)  M  State  v.  Masons  &  Odd  FeIIow3 
1,  51  L.  B.  A.  (N.  8.)  1126,  Ann.  Cas.  Joint  Stock  Ass'n,  91  Kan.  9, 136  Pae. 
1915  A  1133,  79  Atl.  790.  930. 

86  People  V.  Larson,  265  HI.  406,  81  Com.  y.  Bush  Bluff  B.  Co.,  116 
106  N.  E.  947.  Va.  48,  81  8.  E.  66. 

87  State  V.  Missouri  Pac.  B.  Co.,  206  88  State  v.  Birmingham  Water 
Mo.  28,  103  S.  W.  936.  Works   Co.,  185  Ala.   388,  Ann.  Cas. 

88  St^te  V.  Armour  Packing  Co.,  265  1916  C  166,  64  So.  23. 

Mo.  121,  176  8.  W.  382.  88  State  v.  Missouri  Pac.  B.  Co.,  240 

88  State  V.  York  Light  &  Heat  Co.,      Mo.  35,  144  8.  W.  1088. 
113  Me.  144,  93  Atl.  61. 
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lawful  means  muBt  be  set  out.**  A  defective  petition  may  be  held 
Bufflcient  where  no  specific  objection  is  made  to  ite  uncertainty  or  in- 
definiteness,"  or  where  demurrers  thereto  are  abandoned," 

The  information  need  not  anticipate  any  defense  which  may  be 
made,"  and  unnecessary  statemente  of  facta  therein  may  be  treated 
as  surplusage." 

§3261.  — Praysr.  The  prayer  may  be  disregarded  in  determin- 
ing whether  the  information  states  a  cause  of  action,**  and  the  relief 
granted  does  not  depend  upon  the  prayer,  nor  upon  the  theory  of  the 
pleader,  but  upon  the  allegations  made  and  the  evidence  in  support 
of  such  allegations.^ 


§3262.  — Oonoltuioiis.  A  complaint  is  defective  as  being  based 
npon  conclusions  of  law,  where  it  does  not  allege  facts  showing  the 
interest  of  the  pablic  or  the  misuser  of  the  corporate  franchise.'  An 
information  is  also  insufficient  when  it  charges  ah  agreement  to  de- 
stroy competition,  but  does  not  allege  the  rates  agreed  npon  nor  the 


vnnecemary  BtatementB  therein  may 
be  disregarded.  State  v.  Armour 
Packing  Co.,  265  Ho.  121,  176  8.  W. 


M  State  T.  Arkanaat  Lumber  Co., 
280  Mo,  212,  16&  8.  W.  145. 

M  In  a  quo  warranto  proceeding 
where  both  an  unlawful  act  and  a 
coiupiracy  are  charged,  and  it  la 
aougbt .  to  forfeit  the  franehtBea  of 
corporations  for  entering  into  a  con- 
spiracy in  restraint  of  trade,  a  peti- 
tion though  vague,  uncertain  and  in- 
definite, will  bo  held  sufficient,  enpe- 
cialiy  where  it  appears  that  no  de- 
murrer to  the  petition  was  filed,  and 
the  only  demurrer  offered  was  a  de- 
murrer oro  ten  us,  objecting  in  limine, 
beoause  the  petition  stated  no  cause 
of  aetion,  which  demurrer  will  not 
reach  mere  uncertainty  or  indefinite- 
nesB  of  averment.  State  v.  Arkansas 
Lumber  Co.,  280  Mo.  212,  169  S.  W. 
14S. 

M  State  V.  Armour  Packing  Co, 
265  Mo.  121,  176  S.  W.  382. 

IT  People  V.  Central  U.  Tel.  Co.,  233 
III.  260,  83  N.  E.  82B. 

■•State  V.  Missouri  Pac.  R.  Co.,  20« 
Mo.  28,  lO.'l  8.  W.  938*. 

If  a  pleading  sets  forth  sufficient 
facta  to  constitute  a  cause  of  action, 
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Where  informationa  are  vague  and 
obscure,  but  charge  the  respondents 
with  the  creation  and  consummation 
flf  a  monopoly,  unnecessary  matter 
therein  may  be  treated  as  surplusage. 
8t«ite  V.  Armour  Pockitig  Co.,  265  Mo. 
131,  176  S.  W.  382. 

••State  V.  Missouri  Pac.  B.  Co., 
240  Mo.  35,  144  3.  W.  1088. 

1  The  merit  of  an  information  to 
forfeit  the  charter  of  a  water  com- 
pany does  not  rest  upon  the  theory 
of  the  pleader  or  his  notions  of  the 
appropriate  relief  to  be  granted,  but 
primarily  npon  the  allegations  of  mis- 
conduct, and  if  theae  be  aufBcient,  the 
conrt  may  administer  appropriate 
relief.  State  v.  Birmingham  Water 
Works  Co.,  185  Ala.  3SH,  Ann.  Cas. 
1916  C  166,  64   So.   23, 

See  f  3269  et  seq.,  infra. 

t  State  V.  York  Light  &  Beat  Co., 
113  Me.  144,  93  Atl.  61. 
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length  of  time  that  such  rates  should  continue  in  force.'  Similarly  a 
charge  that  a  corporation  is  in  complete  control  of  another  company, 
merely  states  a  conclusion.*  But  when  it  is  sought  to  forfeit  the 
charter  of  a  water  company  for  the  failure  to  furnish  pure  water,  the 
evidence  upon  which  the  charge,  is  based  need  not  be  pleaded.  Im- 
purity is  in  itself  a  fact  and  not  a  conclusion.'^ 

§3253.  — Pleading  leave  of  ooxirl  and  relator's  oapadty.  Inspome 
states^  leave  of  court,  necessary  as  a  condition  precedent  to  the  main- 
tenance of  the  action,  must  be  pleaded  and  proved.® 

It  has  been  held  that  when  the  forfeiture  of  a  secondary  franchise 
of  benefit  to  the  inhabitants  of  a  municipality  is  sought,  the  informa- 
tion must  show  that  it  was  filed  at  the  request  of  the  city.'' 

§  3264.  —  All^^ing  existence  of  corporation  and  <^oe.  Informa- 
tions attacking  the  legal  existence  of  corporations  must  show  that  the 
defendants  are  acting  as  a  corporation  without  being  incorporated,* 


3  State  V.  Missouri  Pac.  B.  Oo.,  240 
Ho.  35,  144  8.  W.  1088. 

4  State  V.  Missouri  Pac.  B.  Co.,  241 
Mo.  1,  144  S.  W.  863. 

5  State  V.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  Ann.  Cas. 
1916  C  166,  64  So.  23. 

6  People  V.  Bleecker  St.  &  F.  F.  B. 
Co.,  140  N.  Y.  App.  Div.  611,  125  N. 
T.  Supp.  1045. 

7  An  information  to  oust  a  gas  com- 
pany from  the  usurpation  of  the  fran- 
chise of  laying  gas  pipes,  etc.,  which 
is  brought  on  the  relation  of  the  attor- 
ney general  and  -which  does  not  allege 
that  the  city  officers  have  neglected 
to  discharge  their  duties  with  respect 
to  streets,  or  that  they  collude  with 
the  respondent  corporation  in  violat- 
ing the  law,  or  that  the  information 
13  filed  at  the  request  of  the  city,  is 
insufficient,  as  it  will  not  be  presumed 
that  the  city  or  its  officers  are  violat- 
ing the  law,  and  it  should  Appear  that 
the  information  was  filed  at  the  re- 
quest of  the  city.  State  v.  Seattle 
Gas  &  Electric  Co.,  28  Wash.  488,  70 
Pac.  114,  68  Pac.  946. 

SAn  information  which  alleges  that 


the  defendants  have  pretended  to 
organize  themselves  as  a  corporation, 
and  are  acting  as  such  without  being 
legally  incorporated,  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 
State  V.  Beck,  81  Ind.  500. 

When  a  number  of  individuals 
assume  to  act  as  a  corporation  an  in- 
formation containing  a  general  denial 
of  their  right  to  do  so  will  be  sufficient 
to  put  them  to  their  plea  of  justifica- 
tion. People  V.  Ottawa  Hydraulic 
Co.,  115  111.  281,  3  N.  E.  413. 

An  information  alleging  that  the 
defendants  have  been  usurping  the 
franchise  of  a  corporation  under  a 
certain  name,  and  by  that  name  have 
attempted  to  acquire,  hold  and  use 
certain  streets  for  the  purpose  of 
operating  a  street  railway,  sufficient- 
ly states  that  the  defendants  are 
acting  as  a  corporation  without  being 
incorporated.  Smith  v.  State,  140  Ind. 
343,  39  N.  E.  1060. 

An  information  which  does  not 
allege,  either  specifically  or  generally, 
that  the  defendants  are  not  incor- 
porated, but  charges  that  the  defend- 
ants  did   not   intend   to   construct  a 
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When  private  persons  bring  the  suit  because  of  the  refusal  of  the 
proper  oflScerto  act,  the  appearance  of  such  oflScer  and  his  oflFer  to 
unite  in  the  prosecution  afforiis  no  ground  for  the  compulsory  dis- 
missal of  the  relators.''* 

Where  it  does  not  appear  that  leave  to  file  an  information  was 
obtained,  the  respondent  corporation  should  move  to  dismiss  the  case 
before  pleading.  To  appear  and  plead  issuably  operates  to  waive  the 
failure  to  obtain  leave.'" 


§3263.  Bight  to  trial  by  Jury.  The  practice  has  been  almost 
universal  to  submit  questions  of  fact  arising  in  quo  warranto  proceed- 
ings to  a  jury,  but  the  cases  in  which  the  question  of  the  right  to 
such  trial  has  been  adjudicated  are  very  f ew.'''  In  quo  warranto  pro- 
ceedings brought  at  the  common  law  to  vacate  charters,  the  right  to  a 
trial  by  jury  seems  to  have  been  accorded  unij^rersally  to  determine 
disputed  questions  of  fact.''^  The  same  right  was  accordied  in  some 
cases  when  alleged  usurpers  were  to  be  ousted  from  oflSce,  although 
there  is  a  conflict  of  authority  as  to  this  point,  and  there  is  authority 
for  the  view  that  the  right  was  not  allowed.''*  The  statute  of  3  Geo.  II, 
c.  25,  provided  for  a  jury  trial  in  quo  warranto  proceedings.''* 

The  general  rule  to  be  gathered  from  the  American  decisions  is  that 
a  jury  trial  will  be  allowed  in  proceedings  to  forfeit  franchises,**  and 


74  state  V.  Des  Moines  City  B.  Co., 
135  Iowa  694,  109  N.  W.  867. 

76  Attorney  General  v.  A.  Booth  Sb 
Co.,  143  Mich.  89,  106  N.  W.  868. 

See  also  §  3247,  supra. 

76  See  State  v.  Standard  Oil  Co.  of 
Kentucky,  120  Tenn.  86,  110  S.  W. 
565. 

77  Louisiana  Sb  N.  W.  R.  Co.  v. 
State,  75  Ark.  435,  5  Ann.  Cas.  637, 
88  S.  W.  559. 

7a  State  V.  Johnson,  26  Ark.  281,  is 
one  of  the  leading  American  author- 
ities to  sustain  the  view  that  trial 
by  jury  was  not  a  right  at  common 
law  on  quo  warranto  proceedings  to 
oust  an  alleged  usurper  from  office. 
There  ^  is  much  conflict  of  authority 
on  this  question,  and  although  this 
Arkansas  ca3e  was  subsequently  fol- 
lowed in  that  state,  it  seems  that  the 
weight    of    authority    is    against    its 


70  See  State  v.  Standard  Oil  Co.  of 
Kentucky,  120  Tenn:  86,  110  S.  W. 
565. 

MSee   the   following   decisions: 

Alabama.  State  v.  Burnett,  2  Ala. 
140. 

ArkaiUHUi.  Louisiana  &  N.  W.  R. 
Co.  V.  State,  75  Ark.  435,  5  Ann.  Caa. 
637,  88  S.  W.  559. 

Indiana.  Reynolds  V.  State,  61  Ind. 
392. 

KanHtfi  State  v.  Allen,  5  Kan. 
213. 

Maiwaclmgetts.  Attorney  General  v. 
Sullivan,  163  Mass.  446,  28  L.  R.  A. 
455,  40  N.  E.  843   (reviewing  cases). 

Micbigan.  People  v.  Doesburg,  16 
Mich.  133. 

New  York.  People  v.  Albany  ft  8. 
R.  Co.,  57  N.  Y.  161. 

Ponnsylyanla.  Com.  v.  Delaware  Sb 
H.  Canal  Co.,  43  Pa.  St.  295. 


view. 
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in  some  states  the  right  is  gaaranteed  by  constitutional  provisions.'^ 
In  Tennessee,  where  equitable  proceedings  may  be  brought  to  secure 
the  relief  formerly  obtained  by  quo  warranto  proceedings,  the  right 
to  a  jury  trial  is  guaranteed  by  statute.^  In  Missouri  the  right  is 
apparently  denied.'* 


§3264.  Reference  of  questions  of  fact.  The  appointment  of  a 
referee  in  quo  warranto  proceedings  is  improper,  generally  speaking, 
as  such  proceedings  are  not  equitable  in  nature.  Nevertheless,  cases 
have  arisen  where  a  referee  was  appointed,  and  because  of  the  failure 
to  make  timely  objections,  the  reference  has  been  sustained.  Thus  it 
was  held  in  one  case  that  the  action  of  the  trial  court  in  overruling  a 
motion  to  set  aside  the  order  appointing  the  referee,  and  to  strike 
out  the  testimony  taken  by  him,  could  not  be  objected  to  when  the 
motions  were  made  after  the  referee's  report  had  been  submitted.  In 
the  same  case  it  was  held  that  the  action  of  the  trial  court  in  setting 
aside  the  findings  of  the  referee  and  making  independent  findings 
would  not  be  set  aside  on  appeal  on  the  ground  that  the  referee's  find- 
ings were  supported  by  substantial  evidence.  The  case  involved  a 
charge  of  entering  into  a  conspiracy  in  restraint  of  trade,  and  the 
reference  was  treated  on  appeal  as  a  reference  by  compulsion.** 

In  some  states,  the  practice  obtains  of  appointing  some  learned 
lawyer,  styled  a  commissioner,  to  take  the  testimony  when  questions 
of  fact  arise  in  original  proceedings  before  the  appellate  court  and 


81  State  V.  Cobb,  24  Okla.  662,  24 
L.  B.  A.  (N.  6.)  639,  104  Pac.  361. 

In  quo  warranto  proceedings  in 
eonrts  of  original  jarisdiction  brought 
under  the  statntes  to  annul,  vacate 
and  cancel  a  charter  or  franchise  or 
any  other  property  right  (not  includ- 
ing title  to  public  office),  the  right 
of  trial  by  jury  of  issues  of  fact 
is  a  constitutional  right.  Louisiana 
A  N.  W.  B.  Co.  V.  State,  75  Ark.  435, 
5  Ann.  Gas.  637,  88  S.  W.  559. 

•a Shannon's  Code,  15172.  State 
T.  Standard  Oil  Co.  of  Kentucky,  120 
Tenn.  86,  110  S.  W.  565. 

•S  State  V.  Springfield  African  So- 
cial &  Improvement  Club,  169  Mo. 
App.  137,  154  S.  W.  458. 

In  a  quo  warranto  proceeding  hav- 
ing  for  its   object   the  forfeiture   of 


the  franchise  or  the  confiscation  of 
the  whole  or  part  of  the  property  of 
a  corporation,  a  jury  trial  will  not  be 
granted.  State  v.  Arkansas  Lumber 
Co.,  260  Mo.  212,  169  S.  W.  145. 

Corporations  who  fail  to  request  a 
jury  in  a  timely  manner  waive  the 
right  to  trial  by  jury,  and  cannot  ob- 
ject. State  V.  Arkansas  Lumber  Co., 
260  Mo.  212,  169  S.  W.  145. 

In  Missouri  there  is  but  one  case 
where  a  jury  trial  was  ordered  in  a 
quo  warranto  proceeding,  timely  re- 
quest therefor  having  been  made.  See 
State  V.  Light  &  Development  Co.  of 
St.  Loui3,  246  Mo.  618,  152  S.  W.  67; 
State  V.  Townsley,  56  Mo.  107. 

•4 State  V.  People's  Ice  Storage  & 
Fu^  Co.,  246  Mo.  168,  151  S.  W. 
101. 
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when  the  introductian  of  such  testimony  in  proof  or  disproof  of  the 
questions  involved  is  necessary.**  Such  a  commissioner  may  be  ap- 
pointed in  quo  warranto  proceedings,  but  he  has  only  the  bare 
authority  of  a  special  commissioner  appointed  to  take  depositions  and 
return  them  to  the  court,  and  all  his  rulings  upon  the  law  and  the 
evidence  are  subject  to  review,  when  exceptions  are  timely  filed 
thereto  by  either  party.** 

§3265.  Evidence.  The  burden  of  sustaining  a  plea  of  justifica- 
tion is  upon  the  defendant,*''  and  when  the  existence  of  the  corpora- 
tion is  attacked,  the  defendants  have  the  burden  of  showing  legal 
incorporation,**  by  showing  substantial  compliance  with  the  statute 
authorizing  incorporation.** 

When  it  is  claimed  that  a  corporation  was  formed  to  sell  stock  of 
another  company  at  a  fictitious  increase  in  value,  evidence  of  the 
value  of  the  stock  should  be  limited  to  the  time  of  the  transaction. 
And  in  such  a  case,  the  value  of  the  plant,  assets  and  franchise  of  the 
old  company  would  be  admissible  in  determining  the  real  value  of  the 
stock.**  And  when  severafl  corporations  are  charged  with  entering 
into  a  conspiracy  in  restraint  of  trade,  testimony  going  back  to  the 
time  of  the  inception  of  the  illegal  arrangement  is  admissible,  even 
though  the  combination  was  subsequently  changed  by  the  elimination 
of  some  of  the  guilty  parties.  In  such  a  case  declarations  of  a  presi- 
dent of  one  of  the  companies  are  admissible  to  connect  him  with  the 
conspiracy,  and  such  declarations  during  the  conspiracy  are  admis- 
sible against  those  engaged  with  him  in  the  common  enterprise.**    In 


M  state  V.  Arkansas  Lumber  Co., 
260  Mo.  212,  169  S.  W.  145. 

86  State  V.  Arkansas  Lumber  Co., 
260  Mo.  212,  169  S.  W.  145,  holding 
that  the  commissioner  does  not  have 
the  power  to  admit  or  to  exclude  testi- 
mony in  the  same  manner  and  to  the 
same  extent  ajB  a  trial  court,  regard- 
less of  statements  in  the  order  ap- 
pointing him,  and  that  his  findings 
of  fact  and  conclusions  of  law, 
though  persuasive,  are  not  binding 
upon  the  supreme  court. 

•7  Brooks  V.  State,  3  Boyce  (Del.) 
1,  51  L.  R.  A.  (N.  8.)  1126,  Ann.  Cas. 
1915  A  1133,  79  Atl.  790. 

If  the  plea  of  justification  is  tra- 
versed by  the  reply,  the  burden  is 
on    the    respondent    to    establish    his 


right.  State  v.  Lincoln  Traction  Co., 
90  Neb.  535,  134  N.  W.  278. 

M  People  V.  Lowden,  67  Cal.  xx, 
8  Pac.  66.    See  also  If  421,  422,  supra. 

W  People  V.  Monteeito  Water  Co., 
97  Cal.  276,  33  Am.  St.  Rep.  172, 
32  Pac.  236;  People  y.  Stockton  & 
V.  R.  Co.,  45  Cal.  306,  13  Am.  Rep. 
178;  People  v.  Cheeseman,  7  Colo. 
376,  3  Pac.  716;  State  v.  Wood,  13 
Mo.  App.  139. 

See  i  3266,  infra. 

90  State  V.  Citizens  Light  ft  Power 
Co.,  172  Ala.  232,  55  So.  193. 

91  State  V.  People 's  Ice,  Storage  & 
Fuel  Co.,  246  Mo.  168,  151  S.  W. 
101. 

See  generally  Chap.  54,  infra. 
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a  proo^^ding  to  Qust  directors  alleged  to  be  illegally  holding  ofiSce,  the 
compl£i.:mnant  has  the  burden  of  making  out  the  case.^  In  such  a  ease, 
where  ^  he  evidence  does  not  show  the  time  when  notices  of  an  election 
were  s^imt  to  stockholders,  but  it  is  stated  that  they  were  sent  in  accord- 
ance -^^ith  the  by-laws,  it  will  be  presumed  that  they  were  seasonably 
sent."" 


k  Defenses  in  general  When  the  existence  of  a  corpora- 
attacked  by  the  state,  the  defendants  are  bound  to  show  as  a 
r,  the  existence  of  a  corporation  de  jure  by  showing  a  valid  law 
zing  incorporation  and  a  substantial  compliance  with  the  con- 
precedent  prescribed  by  the  statute.^*  And  a  proceeding  in- 
into  and  ascertaining  the  validity  of  the  objects  and  purposes 
dch  the  corporation  was  organized  is  not  prevented  by  the  fact 
^  defendants  procured  a  pro  forma  decree  and  had  a  certificate 
Tporation  issued.**  Proceedings  to  forfeit  a  corporate  charter 
of  misuser  of  the  franchise,  in  that  criminal  statutes  have 
olated,  are  not  prevented  by  the  existence  of  remedies  imposing 
pena.l-fci^  and  punishments.**  And  it  is  no  defense  to  a  proceeding  to 
fortei^fc  the  charter  of  a  charitable  corporation  for  misuser  of  powers, 
that  t^^jr  the  entry  of  a  judgment  of  ouster  donations  to  the  corpora- 
tion ^^^ould  be  lost  to  the  people  to  be  benefited.*^ 
Qv^^M^tions  as  to  the  equitable  property  rights  of  a  street  railway 


k  V.  Wild,  86  Vt.  212,  Ann. 
L4  G  661,  81  Atl.  536. 
xk  V.  Wild,  85  Vt.  212,  Ann. 

C  661,  81  Atl.  536. 
enerally  §  1640. 
bama.    State  v.  Webb,  97  Ala. 
Am.    St.    Bep.    151,    12    So. 


People   .V.     Monteeito 

Co.,  97  Cal.   276,  33  Am.  St. 

^2,  32  Pae.  236;  People  v.  Sel- 

52  Cal.  331;  People  v.  Stock- 

^.  B.  Co.,  45  Cal.  306,  13  Am. 

^8;  People  v.  Chambers,  42  Cal. 


-  —  •.-M^,    People  V.  Cheeseman,  7 

^®L^    ^•ye,  3  Pac.  716. 

*V***^0!b.    People  v.  Mackey,  255  HI. 

^  ^^^  N.  B.  370. 

^[^^^ana.    Holman  v.  State,  105  Ind. 
t>^,  5  2T.  E.  702;  State  v.  Bethlehem 


&  Z.  Gravel  Boad  Co.,  32  Ind.  357. 

Michigan.  Attorney  (General  y, 
Lorman,  59  Mich.  157,  60  Am.  Bep. 
287,  26  N.  W.  311 ;  Attorney  General 
V.  Hanehett,  42  Mich.  436,  4  N.  W. 
182. 

Minnesota.  State  v.  Critch^t,  37 
Minn.  13,  32  N.  W.  787. 

Obib.  State  v.  Central  Ohio  Mut. 
Belief  Ass'n,  29  Ohio  St  399.  • 

See,  in  this  connection,  ||  182,  418. 

M State  y.  Bnsiness  Men's  Athletic 
Club,  178  Mo.  App.  548,  163  S.  W. 
901. 

M  State  V.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902. 

See  §  3235,  supra. 

97  People  V.  Michigan  Sanitarium  Sb 
Benevolent  Ass'n,  151  Mich.  452,  115 
N.  W.  423.     • 

But  see  8  3269  et  seq.,  infra. 
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company  are  not  involved  when  it  is  charged  with  unlawfully  occupy- 
ing city  streets.^ 


i>  1 1 


%\ 


§3267.  Laches;  limitation  statutes.  As  a  general  rule,  mere  de- 
lay on  the  part  of  the  state  in  instituting  quo  warranto  proceedings 
will  not  bar  such  proceedings.  Laches  cannot  be  imputed  to  the 
state.®®  The  rule  has  been  applied  in  proceedings  to  forfeit  a  fran- 
chise of  a  light  company  for  nonuser,^  and  in  suits  to  forfeit  corporate 
charters.*  The  circumstances  may  be  such,  however,  as  to  warrant 
the  application  of  the  doctrines  of  waiver  and  estoppel.®  And  there 
may  be  an  imputation  of  laches  in  cases  where  there  is  a  formal  defect 
in  the  organization  of  the  corporation,  acquiesced  in  by  the  state. 
The  doctrine  of  laches  may  also  be  applied  to  proceedings  for  the 
benefit  of  a  private  relator.* 

In  some  states,  quo  warranto  proceedings  may  be  barred  by  statutes 
of  limitation,*  in  which  case  want  of  knowledge  does  not  prevent  the 
running  of  the  statute.®    But  whep  there  is  such  a  statute  and  quo 


M  State  V.  Lincoln  St.  B.  Co.,  80 
Neb.  333,  14  L.  R.  A.  (N.  S.)  336, 
114  N.  W.  422. 

W  State  V.  Webb,  97  Ala.  Ill,  38 
Am.  St.  Rep.  151,  12  So.  377;  People 
V.  Mackey,  255  111.  144,  99  N.  E.  370; 
People  V.  Pullman '3  Palace-Oar  Co., 
175  111.  125,  64  L.  B.  A.  366,  51  N. 
E.  664;  State  v.  Light  &  Development 
.Co.  of  St.  Louis,  246  Mo.  618,  152  8. 
W.  67.  But  see  State  v.  Miami  Ex- 
porting Co.,  11  Ohio  126. 

1  State  V.  Light  &  Development  Co. 
of  St.  Louis,  246  Mo.  618,  152  S.  W. 
67. 

•  People  V.  Mackey,  255  111.  144, 
99  N.  E.  370;  People  v.  Pullman's 
Palace<^ar  Co.,  175  111.  125,  64  L.  R. 
A.  366,  51  N.  E.  664. 

A  contention  of  laches  is  without 
merit  in  a  suit  to  forfeit  the  charter 
of  a  corporation  shown  to  be  a  party 
to  a  combination  in  restraint  of  trade 
at  the  time  of  suit.  State  v.  Armour 
Packing  Co.,  2^  Mo.  121,  176  8.  W. 
382. 

S  See  §  3268,  infra. 

4  People  V.  Union  EU  B.  Co.,  269 
m.  212,  110  N.  E.  1. 


5  Missouri  Bev.  St.  1909,  8  10303, 
conferring  jurisdiction  upon  circuit 
courts  of  proceedings  to  prevent  corpo- 
rations and  individuals  from  entering 
into  conspiracies  in  restraint  of  trade, 
is  almost  identical  with  section  4  of  the 
Sherman  Act,  and  the  anti-tru3t  stat- 
utes are  penal  in  nature,  the  penalty 
being  the  death  of  the  corporation,  or 
confiscation  of  its  property,  wherefore 
the  statute  of  limitations  (8  1890)  ap- 
plies, especially  when  aided  by  8  1914, 
and  proceedings  by  quo  warranto  are 
barred  after  the  lapse  of  three  years. 
State  V.  Arkansas  Lumber  Co.,  260 
Mo.  212,  169  S.  W.  145. 

Ohio  Bev.  St.  8  6789,  requiring  ac- 
tions to  forfeit  charters  to  be  com- 
menced within  five  years  after  the 
act  complained  of,  applies  to  a  quo 
warranto  proceeding  commenced  by 
the  attorney  general.  There  is  no  ex- 
ception so  that  the  statute  can  be 
held  to  apply  only  to  proceedings  by 
prosecuting  attorneys.  State  v.  Stan- 
dard Oil  Co.,  49  Ohio  St.  137,  15  L. 
B.  A.  145,  34  Am.  St.  Bep.  541,  30 
N.  E.  279. 

6  State  V.  Standard  Oil  Co.,  49  Ohio 
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wsrz*ek.sito  proceedings  are  institnted,  it  has  been  held  safBcient  if  the 
last  o:ff  the  acts  relied  upon  as  showing  usurpation  haa  taken  place 
witliijKik  the  time  limited,  as  the  usurpation  of  corporate  powers  is  a 
con1:ijs=K.uing  cause  of  action.^  la  the  ease  of  misuser  of  powers,  it 
caiLno't  be  contended  that  the  suit  is  haired  by  limitations,  when  it 
appe.SK.3«  that  the  respondent  corporaticm  is  a  member  of  a  conspiracy 
in  irej^^nunt  of  trade  at  the  time  of  the'  suit.* 

S  3^388.  Estoppel;  waiver.  There  may  be  a  Tvaiver  of  the  failure 
to  cos=Btpl7  with  statutes  as  to  organization,  or  a  cure  of  defects  and 
irreg-Bjialarities,  in  which  case  the  state  will  be  estopped  to  institute  pro- 
cee<ii»i«gB  against  the  corporation  because  of  such  defects  or  irregulari- 
tiea.*  But  the  fact  that  a  person  on  whose  relation  a  proceeding  is 
iiiBti4:.'ajted  at  one  time  acted  as  an  officer  of  the  corporation  alleged  to 
^  u^s^nrping  its  franchise,  and  Induced  the  defendants  to  porchase 
^eh  :^anehise  by  representing  it  to  be  valid,  has  been  held  not  to 
"'^O-'t.^^  an  estoppel  so  as  to  bar  a  suit  by  the  attorney  general.***  And 
*P  :^^ict  that  the  state,  in  an  indictment  against  property  for  an 
^:*~*  ff»-g,  has  described  such  property  as  that  of  the  corporation,  does 
^°t  ^^^stop  H  from  subsequently  maintaining  quo  warranto  proceedings 
*'*  '*«:>»=».te8t  the  validity  of  the  organization  of  the  corporation.^* 

*^*^*-  regard  to  secondary  franchises,  a  waiver  of  forfeiture  may  arise 
"****-  "the  action  of  the  legislative  body  clothed  with  authority  to  grant 
">«  :E:»T-anchi8e."  But  usually  the  mere  acts  of  city  officials  recf^nizing 
the  «s«rporation  or  its  franchise  do  not  operate  to  give  rise  to  the 
8PP*lm<2ation  of  the  doctrines  of  waiver  and  estoppel  and  to  prevent 
the     «.-»ziit  by  the  state."    In  some  states,  it  is  held  that  the  doctrine  of 

^'"      ■*■  ■^  7,  15  L.   B.  A.   145,  34  Am.  St.  Ind.  434  (where  aubscriptionB  to  cap- 

^-^  ■^K41,  30  N.  E.  279.  Jtal   stock   of  a  eorporation   were   re- 

^^:^^^ople  V.   BenBselaer   Ins.  Co^  38  eeived   through   agents   under  the   hu- 

^^-        (N.  T.)   323.     See  also  People  periotendence   of   the  atate). 

g"  ^*-^»nford,  7T  Cal.  360,  2  L.  B,  A.  Michigan.     Attorney     General     v. 

^  ^  ^  Pa«.  893,  18  Pao.  85.  Joy,  55  Mich.  94,  20  N.  W.  806. 

u     ^■^•te  V.  Armour  Packiag  Co.,  265  lOPe 

^~       "^  21,  176  8.  W.  382.  Pac.  66 

„,-  -^-iabama.    State  v.  Webb,  110  Ala.  n  St 

.^       ^0  So.  462 ;  Boykin   v.  State,  96  W  St; 

^^^    ifl,  11  So.  66.  Co.,  2* 

J^***fonU».    People  V.  Perrin,  56  Cal.  «A 

^^  ter  of 

a"^***!©!*    People  V.  Famham,  35  III.  vented 

^      >       Jameson   v.   People,   16  111,   257,  estoppc 

■*-»»i.  Dec.  304,  improv 

**«l>n».     MeCalloeh    v.    State,    11  the  fn 
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estoppel  in  pais  may  be  invoked  against  a  city  when  it  is  the  real  party 
in  interest  in  a  quo  warranto  proceeding.^*  And  a  telephone  company 
will  not  be  ousted  from  its  use  of  streets,  merely  because  the  company 
granting  its  license  to  such  defendant  corporation  was  not  a  de  jure 
corporation,  where  the  facts  ahow  user  with  the  consent  of  the  city, 
creating  an  estoppel.^'^  This  is  a  defense  depending  upon  the  facts, 
and  an  estoppel  will  not  arise  unless  the  evidence  supports  such 
defense.*^ 


string  wire^,  because  the  mayor  and 
council  approve  the  company's  bond, 
because  the  city  assessor  assesses  the 
franchise,  or  because  the  city  attor- 
ney gives  a  legal  opinion  favorable 
to  the  company.  State  v.  West  End 
Light  &  Power  Co.,  246  Mo.  653,  152 
S.  W.  76. 

The  right  of  a  3tate  to  recall  a 
lighting  franchise  cannot  be  waived 
by  acts  of  city  officers  in  accepting 
a  bond  of  the  company  in  issuing  a 
permit  for  wires,  by  assessing  the 
franchise,  or  by  the  act  of  the  city 
attorney  in  giving  an  opinion  in  the 
company '3  favor.  State  v.  Light  ft 
Development  Co.  of  St.  Louis,  246  Mo. 
618,  152  S.  W.  67. 

Acts  of  city  officials  in  accepting 
a  bond  of  a  light  company  will  not 
operate  to  bar  a  proceeding  to  oust 
such  company  from  its  franchise  be- 
cause  of  nonuser,  since  such  officials 
have  no  power  to  create  the  obliga- 
tion to  give  bond  or  to  waive  that 
obligation.  State  v.  Light  &  Devel- 
opment Co.  of  St.  Louis,  246  Mo.  618, 
152  S.  W.  67. 

14  People  V.  Union  Gas  &  Electric 
Co.,  254  m.  395,  Ann.  Cas.  1916  B 
201,  98  N.  E.  768. 

Thus  a  city  may  be  estopped  from 
ousting  a  gas  company  from  the  use 
of  streets  because  permission  was  not 
granted,  when  the  city  has  treated 
the  corporation  for  a  number  of  years 
as  if  it  were  in  the  lawful  exercise 
of  its  franchise  and  has  induced  and 
permitted    the    company    to    expend 


large  sums  of  money  to  comply  with 
other  ordinances.  People  v.  Union 
Gas  &  Electric  Co.,  254  111.  395,  Ann. 
Cas.  1916  B  201,  98  N.  E.  768. 

In  a  quo  warranto  proceeding  to 
forfeit  the  charter  of  a  water  com- 
pany, so  as  to  enable  a  city  to  exer- 
cise an  option  to  purchase  the  plant, 
as  was  required  by  the  ordinance 
granting  the  company  its  franchise, 
acts  of  the  city  might  be  considered 
in  determining  whether  the  right  to 
enforce  the  forfeiture'  had  been 
waived,  and  when  it  appeared  that 
the  city  had  for  a  considerable  time 
compelled  the  company  to  improve 
its  plant  at  great  expense,  that  the 
stockholders  and  officers  had  at- 
tempted in  good  faith  to  show  the 
cost  of  the  plant,  and  that  the  fail- 
ure to  keep  proper  accounts  occurred 
before  the  present  stockholders  be- 
came interested  in  the  business,  the 
court  in  the  exercise  of  its  discre- 
tion would  deny  quo  warranto,  on  the 
ground  that  the  forfeiture  had  been 
waived.  State  v.  Janesville  Water 
Co.,  92  Wis.  496,  32  L.  R.  A.  391, 
66  N.  W.  512. 

W  People  V.  Citizens  Tel.  Co.,  186 
HI.  App.  260. 

16  In  a  quo  warranto  proceeding 
brought  to  oust  a  telephone  company 
from  occupying  streets,  a  contention 
that  the  village  consented  to  a  trans- 
fer of  powers  and  privileges  to  the  de- 
fendant company,  and  to  the  occupa- 
tion of  streets  was  not  supported  by 
the  evidence.     People  v.  Commercial 
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§3269.  Judgment— In  general    Considerable  uncertainty  exists 
as  to  tlxe  relief  that  may  be  granted  in  quo  warranto  proceedings,  and 
this  XXIX  certainty  arises  principally  from  the  change  in  the  nature  of 
the  px*oceedings,  and  from  the  fact  that  the  proceeding  at  one  time 
wa&  -virlxolly  criminal  in  nature.    The  uncertainty  in  this  respect  affects 
not  only  the  allowance  of  a  judgment  of  ouster  or  seizure  of  a. usurped 
trcuxelxise,  liberty  or  privilege,  but  also  the  amount  of  the  fine  that  is 
to   be    imposed.^''    In  addition  uncertainty  arises  from  the  various 
objects  of  quo  warranto  proceedings  and  the  difference  where  pro- 
ceedings are  instituted  by  private  relators  and  by  public  oflScials. 
ThnSy  in  some  states,  a  judgment  of  fine  and  forfeiture  is  proper  when 
the  proceeding  is  brought  by  the  attorney  general,  but  such  judgment 
is  improper  when  the  proceeding  is  brought  by  a  private  relator,  in 
wbich  <5ase  the  judgment  shall  be  that  the  corporation  be  excluded 
from  the  franchise  or  privilege  not  conferred  by  law.^*    The  interests 
of  the   public  are  also  to  be  considered  in  granting  forfeitures,  and 
attention  will  be  given  to  the  question  whether  the  corporation  acted 
^iltxxlly  in  misusing  its  powers. 

At  tJhe  common  law,  a  distinction  existed  as  to  whether  a  judgment 
of  oixs-ter  or  of  seizure  should  be  entered  when  franchises,  privileges 
or  rig^]:i.ts  were  usurped.^* 


§  3270.  —  Forfeiture  of  charter;  ouster  from  frandhises  or  powers. 

^  ^  S'^neral  rule,  if  the  corporation  has  been  guilty  of  acts  or  omis- 
sioos  ^which,  by  its  charter  or  some  other  statute,  are  made  a  cause  of 
ftff^itixire  of  its  franchise  to  be  a  corporation,  and  the  proceedings 


TeJepx^Q^g   &  Telegraph    Co.,   277   111. 
^^-    ^t—     B.  A.  1^17  D  704,  115  N.  B. 


379. 
17 

fiouri., 
Ann. 

18 

N.  tt, 

\9 


Jidard  OU  Co.  v.  State  of  Mis- 
24  U.  8.  270,  56  L.  Ed.  760, 

1913  D  936. 
3223,  supra. 

omey  General  v.  New  York, 
H.  B.  Co.,  197  Mass.  194,  83 


People  V.  Bensselaer  &  S.  B. 

Co.,  ^.S  "Wend.  (N.  Y.)  113,  30  Am.  Dec. 

a^>  ^^^age,  C.  J.,  declared  the  Eng- 

y^    -Male  to  be  that  when  a  Uberty 

^^  ^^ongfully  usurped  and  upon  no 

^^^,  a  judgment  of  ouster  3hall  be 

.%iiWed,  but  when  a  granted  liberty 


has  been  misused,  judgment  of  seiz- 
ure into  the  king's  hand  shall  be 
given,  the  reason  being  that  that 
which  came  from  the  king  is  returned 
there  by  seizure,  but  that  which  never 
came  from  him  but  was  usurped  shall 
be  declared  null  and  void;  that  judg- 
ment of  ouster  is  rendered  against  in- 
dividuals unlawfully  assuming  to  be 
a  corporation,  and  13  rendered  against 
the  corporation  for  exercising  a  fran- 
chise not  granted  by  the  charter,  in 
which  case  the  corporation  is  ousted 
of  its  franchise,  but  not  of  being  a 
corporation;  while  judgment  of  seiz- 
ure is  given  againat  a  corporation  for 
forfeiture  of  its  corporate  privileges. 
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are  instituted  by  or  on  behalf  of  the  state  to  enforce  the  forfeiture, 
the  court  has  no  discretion  to  refuse  a  judgment  of  forfeiture.** 

When  a  corporation  has  merely  violated  its  charter  by  doing  unau- 
thorized acts  or  where  it  has  been  guilty  of  neglect,  the  court  is  vested 
with  discretion  to  determine  whether  a  judgment  of  ouster  of  the 
francl^ise  to  be  a  corporation  shall  be  rendered  or  whether  the  cor- 
poration shall  be  only  ousted  from  the  exercise  of  the  powers  illegally 
assumed  or  required  to  perform  the  duties  neglected;  and  in  deter- 
mining this  question  the  court  will  consider  both  the  interests  and 
welfare  of  the  public  and  the  interests  of  stockholders  and  creditors.** 

The  general  rule  that  courts  are  extremely  reluctant  to  adjudge  for- 
feitures has  been  held  to  apply  to  corporate  privileges  and  fran- 
chises ;  ••  and  it  has  been  held  that  a  forfeiture  should  not  be  allowed 
except  upon  express  limitation,  or  for  a  plain  abuse  of  power  by  which 
the  corporation  fails  to  fulfil  the  design  and  purpose  of  its  organiza- 


MOolondo.  People  v.  City  Bank 
of  Leadville,  7  Colo.  226,  3  Pac.  214; 
Canon  City  Labor  Club  v.  People,  21 
Colo.  App.  37,  121  Pac.  120. 

minoiA.  People  v.  National  Sav. 
Bank,  129  111.  618,  22  N.  E.  288;  Peo- 
ple V.  Kankakee  Biver  Improvement 
Co.,  103  111.  491. 

MissoorL  ^tate  v.  Louisiana,  B.  G. 
&  A.  Gravel  Boad  Co.,  116  Mo.  App. 
175,  92  S.  W.  153. 

Kew  Tork.  People  v.  Buffalo  Stone 
&  Cement  Co.,  131  N.  Y.  140,  15  L.  B. 
A.  240,  29  N.  E.  947. 

Obio.  State  v.  Oberlin  Building  & 
Loan  Aaa'n,  35  Ohio  St.  258;  State 
V.  Pennsylvania  &  OL  Canal  Co.,  2S 
Ohio  St.  121. 

Texas.  State  v.  Southern  Pac.  B. 
Co.,  24  Tex.  80. 

A  judgment  of  dissolution  wiU  not 
be  rendered  except  in  case  of  the 
abuse  or  misuse  of  corporate  fran- 
chises which  are  of  the  very  essence 
of  the  contract  between  the  state  and 
corporation  and  where  the  acts  in 
question  have  been  repeated  and  wil- 
ful. So  A  judgment  dissolving  a 
corporation  is  proper  where  its  fran- 
chise was  obtained  by  fal^e  and  fraud- 
ulent statements  as  to  its   purpose, 


the  real  object  of  the  corporation  be- 
ing the  illegal  sale  of  intoxicating 
liquors.  Canon  City  Labor  Club  v. 
People,  21  Colo.  App.  37,  121  Pac. 
120. 

81  Alabama.  Floyd  v.  State,  177 
Ala.  169,  59  So.  280;  State  v.  United 
States  Endowment  &  Trust  Co.,  140 
Ala.  610,  103  Am.  St.  Bep.  60,  37 
So.  442. 

TftiHana.  State  v.  Portland  Natural 
Gas  Co.,  153  Ind.  483,  53  L.  B.  A. 
413,  74  Am.  St.  Bep.  314,  53  N.  E. 
•  1089. 

New  York.  People  v.  Ulster  So  D. 
B.  Co.,  128  N.  Y.  240,  28  N.  E.  635. 

Ohio.  State  v.  Oberlin  Building  & 
Loan  Ass'n,  35  Ohio  St.  258.  See 
also  State  v.  Standard  Oil  Co.,  49 
Ohio  St.  137,  15  L.  B.  A.  145,  34 
Am,  St.  Bep.  541,  30  N.  E.  279;  State 
V.  Farmer's  College,  32  Ohio  St.  487. 

Bhode  Island.  State  v.  Pawtuxet 
Turnpike  Corporation,  8  B.  1. 182. 

Vennont.  State  v.  Essex  Bank,  8 
Vt.  489. 

2S01athe  v.  Missouri  ft  K.  I.  B. 
Co.,  78  Kan.  193,  96  Pac.  42;  State 
v.  York  Light  &  Heat  Co.,  113  Me. 
144,  93  Atl.  61. 
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tion."  So,  in  a  Bnit  to  forfeit  the  franchise  of  an  interarban  railway 
because  of  the  violations  of  cily  ordinances,  it  was  held  that  such 
violations  aa  to  equipm^it  and  service  were  not  so  serious  as  to  war- 
rant forfeiture,  and  the  city  should  ftttempt  to  obtain  relief  by  other 
remedies.**  It  is  also  held  proper  to  decree  a  forfeiture  only  of  the 
usurped  or  miansed  franchise,  leaving  the  corporation  intact,^  and 
this  may  be  done  though  the  state  clftima  the  forfeiture  of  the  whole.** 
Thus  it  is  held  that  if  a  corporation  la  unlawfully  usurping  franchises 
in  certain  respects  and  there  is  no  evidence  of  mala  fides  or  a  stubborn 
persistence  in  the  usurpation,  the  corporate  existence  will  not  be 
forfeited,  but  a  judgment  will  be  rendered  ousting  the  company  from 
the  franchises  that  are  asnrped.**  Also,  when  a  eorporaticMi  exercises 
powers  not  conferred  by  law,  it  may  be  ousted  from  such  powers, 
without  affecting  the  ctHporation's  existence.** 

Even  the  wilful  and  fraudulent  abuse  of  franchises  or  neglect  of 
duty  will  not  necessarily  result  in  forf^ture,  as  such  abuse  or  neglect 
must  affect  the  public,  and  if  only  private  interests  are  affected,  there 
are  other  remedies."  The  facts  may  be  such  as  to  preeoit  an  estoppel 
also." 

SI  state  V.  TTnlted  States  Enclaw- 
■nent  A  Trult  Co.,  140  Al*.  010,  103 
Am.  St.  Bep.  60,  37  Bo.  442. 

siQlathe  V.  Missouri  ft  E.  I.  B. 
Co.,  TS  EftQ.  193,  M  Pae.  42. 

s*  According  to  the  common  taw 
of  most  of  the  states,  if  the  fran- 
chises of  a  corporation  are  not  d«' 
pendent  upon  each  other,  it  is  compe- 
tent for  the  eonrt  in  the  exercise  of 
its  discretion  to  decree  a  forfeiture 
of  the  misused  franchise  onl^.  Bee 
eute  V.  Boston  ft  U.  B.  B.,  7G  N.  H. 
327,  74  Atl.  642. 

••State  T.  Norcrosa,  132  Wis.  G34, 
122  Am    Bt    Bep    S06,  112  N    W    40 

n  State  v  Atlantic  City  ft  S  B 
Co.,  77  N   J   L   46S,  72  Atl    111 

The  charter  of  a  corporation  will 
not  be  forfeited  for  misuser,  or  for 
Bonuser  or  neglect,  unless  it  was  wll 
ful  and  frandolent,  or  at  least  duo 
to  culpable  negligence,  or  unless  the 
legislature  has  prescribed  expreesly 
the  penaltv  of  forfeiture  People  r 
Bristol  ft  B.  Turnpike  Boad,  23  Wend 
(N.  T )  282,  838 


M  State  V.  Louisiana,  6.  Q.  ft  A. 
Oravel  Boad  Co.,  118  Mo.  App.  175, 
02  S.  W.  IS3. 

M  State  V.  Minnesota  Thresher  Mfg. 
Co.,  40  Minn.  213,  3  L.  B.  A.  610,  41 
N.  W.  1020;  People  v.  North  Biver 
Sugar  BeftnJng  Co.,  121  N.  T.  582,  9 
L.  B.  A.  33,  19  Am.  St.  Bep.  843,  24 
K.  B.  834. 

Win  a  quo  warranto  action  brongfat 
to  effect  the  forfeiture  of  the  fran- 
chise of  a  lighting  company,  relief  will 
be  denied  when  it  appears  that  the 
real  partf  In  Interest,  desirous  of 
effecting  the  forfeiture.  Is  a  rival 
com^tlng  company,  that  It  hx 
of  the  facts  upon  which  th 
of  forfeitore  Is  based  foi^ 
fears  and  permitted  the 
company  to  build  up  Its  bi 
order  that  it  might  effect 
feitnre  and  then  seize  such 
when  two  successive  attom| 
oral  had  declined  to  mo' 
interest  of  the  public,  and 
party  trying  to  effect  the 
bad  abo  resorted  to  improj 
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§3271.  — Fines;  damageB.  The  common-law  proceedings  by  quo 
warranto  resulted  in  the  punishment  of  the  usurper,  as  well  as  the 
forfeiture  of  the  usurped  franchise.*^  This  was  the  result  of  the 
criminal  nature  of  the  proceedings,  and  while  similar  relief  is  afforded, 
at  the  present  time,  there  ai*e  practically  no  decisions  dealing  with 
the  nature  and  amount  of  the  fine  which  may  be  imposed  when  quo 
warranto  is  treated  as  a  civil  proceeding.  The  references  to  the 
subject  both  in  opinions  and  textbooks  are  few  and  casuaL  Usually 
Blaekstone's  statement  that  the  writ  is  now  used  for  the  trying  of 
the  civil  right,  'Hhe  fine  beii^  nominal  only"  is  repeated,  and  the 
general  practice,  as  well  as  some  American  authorities,  would  seem  to 
indicate  that  only  a  nominal  fine  can  be  imposed.''  In  other  states, 
however,  the  rulings  are  to  the  effect  that  a  substantial  fine  may  be 
imposed.''  Under  the  statute  of  Anne  the  amount  of  the  fine  to  be 
paid  was  not  fixed,  but  was  left  to  the  discretion  of  the  court  ''regu- 
lated by  the  provisions  of  Magna  Charta  and  the  Bill  of  Bights  that 
excessive  fines  ought  not  to  be  demanded/'  •* 

It  has  been  held  that  damages  cannot  be  awarded  in  quo  warranto," 
but  the  Supreme  Court  of  the  United  States  states  that  when  the  fine 


tice3.    State  v.  Oconto  Elec.  Co.,  165 
Wis.  467,  161  N.  W.  789.  » 

'  81  People  v.  Healy,  230  111.  280,  15 
L,  B.  A.  (N.  S.)  603,  82  N.  B.  599. 
See  also  State  v.  Standard  Oil  Go.  of 
Kentucky,  120  Tenn.  86,  110  S.  W. 
565;  State  v.  Norcro^s,  132  Wis.  534, 
122  Am.  St  Bep.  998,  112  N.  W. 
40. 

The  remedy  by  information  in  the 
nature  of  quo  warranto  \s  properly  a 
criminal  method  of  prosecution,  ^  as 
well  to  punish  the  usurper  by  fine  as 
to  oust  him  for  the  usurpation  of  the 
franchise. .  3  Bl.  Com.  263. 

8S  Standard  Oil  Co.  v.  State  of  Mis- 
souri, 224  U.  8.  270,  56  L.  Ed.  760, 
Ann.  Cas.  1913  D  936. 

Blackstone  's. statement  ijs  as  follows: 
''The  remedy  by  information  in  the 
nature  of  quo  warranto  has  been  ap- 
plied to  the  mere  purposes  of  trying 
the  civil  right,  seizing  the  franchise 
or  ousting  the  wrongful  possessor,  the 
fine  being  nominal  only."  3  Bl.  Com. 
263. 


88  See  Standard  Oil  Co.  v.  State  of 
Missouri,  224  U.  S.  270,  56  L.  Ed.  760, 
Ann.  Cas.  1913  D  936,  as  to  Missouri 
rule;  State  v.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902. 

In  a  quo  warranto  proceeding 
against  a  corporation  brought  for  the 
violation  of  anti-trust  statutes,  the 
corporate  rights  of  the  respondents 
may  be  taken  from  them  or  fines  or 
suspensions  imposed,  but  such  judg- 
ments are  not  regarded  as  punish- 
ments for  the  commission  of  crime, 
but  aa  results  which  follow  the  fail- 
ure of  the  corporation  to  live  np  to 
its  implied  contract  with  the  state. 
State  V.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902. 

84  Standard  Oil  Co.  v.  State  of  Mis- 
souri, 224  U.  S.  270,  56  L.  Ed.  760, 
Ann.  Ca3.  1913  B  936. 

86  State  V.  Louisiana,  B.  G.  ft  A. 
Gravel  Bead  Co.,  116  Mo.  App.  175, 
92  8.  W.  153. 
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is  considered  as  in  the  nature  of  a  civil  i>enalty,  the  case  is  within  the 
principle  which  permits  the  recovery  of  punitive  damages.**  .No 
federal  question  arises  on  a  ruling  that  punitive  damages  may  be 
recovered  for  the  violation  of  the  corporation's  implied  contract  when 
it  appears  that  the  defendants  acted  wilfully  and  wantonly.  This 
does  not  mean  that  there  is  no  limit  to  the  power  to  impose  fines.  The 
power  is  always  limited  by  the  obligation  to  administer  justice  and 
no  more  to  assess  excessive  damages  than  to  impose  excessive  fines.''' 

§  8272.  —  Effect  at  prayer  f <nr  reliof •  The  relief  to  be  granted 
does  not  depend  upon  the  prayer,  but  upon  the  allegations  of  the 
complaint  and  the  evidence  in  support  thereof ,'*  and  the  prayer  does 
not  constitute  a  part  of  the  notice  guaranteed  by  the  due  process 
clause  of  the  Federal  Constitution.  While  the  judgment  must  not  go 
beyond  that  to  which  the  plaintiff  is  entitled  on  proof  of  the  allega- 
tions made,  the  court  may  grant  other  and  different  relief  than  that 
for  which  the  complainant  prayed.'^ 

§3273.  — Stay.  A  writ  of  ouster  against  corporations  found 
guilty  of  violating  anti-trust  statutes  may  be  stayed  and  suspended, 
on  condition  that  the  corporation  obey  the  laws,  the  court  still  retain- 
ing jurisdiction  of  the  matter.** 

§  3274.  Costs.  Some  of  the  American  statutes  authorize  an  award 
of  costs  against  the  relator  in  the  event  of  a  judgment  in  favor  of  the 
defendant.**   In  a  proceeding  in  the  name  o^  the  people  on  the  relation 

ft 

se  Stondard  Oil  €o.  V.  State  of  Mis-  1916  G   166,   64   6o.   23;    Canon   Oity 

Bonri,  224  IT.  8.  270,  56  L.  Ed.  760,  Labor  Club  v.  People,  21  Colo.  App. 

Ann.  Caa.  1913  D  936.  37,  121  Pae.  120 ;  State  v.  York  Light 

Where  a  defendant  has  acted  wan-  &  Heat  Co.,  113  ^e.  144,  93  Atl.  61. 
tonly  and  perversely,  or  with  sneh  St  Standard  Oil  Co.  v.  State  of  Mis- 
malice  as  implies  a  spirit  of  mis-  sonri,  224  U.  S.  270,  56  L.  Ed.  760, 
chief  or  criminal  indifference  ttf  civil  Ann.  Cas.  1913  D  936. 
obligations,  damages  may  be  assessed,  40  The  purpose  of  the  stay  is  that 
oven  in  civil  cases,  by  way  of  pun-  the  attorney  general  may  move  for 
ishment,  in  some  states.  Standard  Oil  vacation  of  the  stay  if  the  company 
Co.  V.  State  of  Missouri,  224  IT.  S.  violates  the  jaws  and  that  the  court 
270,  56  L.  Ed.  760,  Ann.  Cas.  1913  D  may  act,  if  it  sees  fit,  independently 
936.  of    the    attorney    general.      State    v. 

37  Standard  Oil  Co.  v.  State  of  Mis-  Standard   Oil   Co.,  251   Mo.   271,   158 

souri,  224  XT.   S.   270,  56  L.  Ed.  760,  S.  W.  601. 
Ann.  Cas.  1913  D  936.  41  People  v.  Healy,  280  111.  280,  15 

«•  State      V.     Birmingham     Water  L,  R.  A.  (N.  S.)  603,  82  N.  E.  599. 
'Works  Co.,  185  Ala.   388,  Ann.   Cas. 
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of  an  individual  to  oust «  gas  and  electric  company  from  the  use  of 
streets  of  a  city,  it  has  been  held  that  such  an  award  against  the 
relator  is  not  erroneous,  as  the  suit  in  effect  is  a  suit  by  the  city  to 
protect  its  property,  even  when  prosecuted  in  the  name  of  the  state. 
Such  a  suit  does  not  come  within  the  principle  exempting  municipal 
corporations  from  liability  for  costs,  in  quasi  criminal  actions  for  the 
enforcement  of  its  ordinances.^ 


§  8275.  Reeeiverthip.  Receivers  are  not  usually  appointed  in  quo 
warranto  proceedings.  The  nature  of  the  proceeding  is  such  as  to  ren- 
der this  hind  of  relief  inappropriate. 

The  appointment  of  a  receiver  was  denied  in  one  case  where  the 
petitioners  claitned  that  the  defendants  fraudulently  obtained  money 
from  persons  by  assuming  to  act  as  a  corporation  and  sought  the 
adjustment  of  the  rights  of  contributors  of  such  money .^  Similar 
relief  was  denied  in  another  case  where  a  judgment  for  the  failure  to 
pay  franchise  taxes  was  sought,  and  the  plaintiff  wished  to  have  the 
corporate  property  sold  and  the  proceeds  distributed.** 

§  8276.  Appeal  and  review.  Quo  warranto  proceedings  are  usually 
reviewed  by  appeal  *•  and  when  a  case  is  tried  in  the  lower  court  on 
the  theory  that  it  is  a  quo  warranto  proceeding,  it  will  be  so  considered 
on  appeal,  even  though  the  plaintiffs  prayed  for  injunctive  relief.** 

When  title  to  an  ofSce  is  involved  the  fact  that  the  relator's  term 
of  office  has  expired  pending  the  appeal  does  not  deprive  him  of  the 
right  to  have  the  judgment  affirmed.*'' 

Objections  to  defects  or  imperfections  in  an  information  must  be 
preserved  in  the  statutory  manner,**  and  if  the  corporate  name  of  the 


tt  People  V.  Union  Gas  ft  Electrie 
Co.,  260  lU.  392,  103  N.  E.  245. 

ttBtate  V.  American  Sugar  Manu- 
facturing ft  Befining  Co.,  90  Kan. 
449,  133  Pac.  864. 

44  Quo  warranto  proceedings  under 
Bev.  St.  tit.  93,  art.  4343.  Oriental 
on  Co.  v.  State,  —  Tex.  Civ.  App. 
— ,  135  S.  W.  722. 

4B  A  quo  warranto  proceeding  under 
Texas  Bev.  St.  tit.  93,  art.  4343,  can 
be  revised  only  by  appeal,  and  not  by 
writ  of  error.  Oriental  Oil  Co.  v. 
State,  —  Tex.  Civ.  App.  — ,  135  S.  W. 
722. 

A  proceeding  under  the  Texas  Act 


of  1907,  c.  23,  p.  502,  providing  for 
forfeiture  of  a  corporate  charter  for 
the  failure  to  pay  a  franchise  tax, 
for  the  collection  of  the  tax  and  the 
appointment  of  a  receiver,  may  be 
reviewed  by  writ  of  error.  Oriental 
Oil  Co.  V.  State^  —  Tex.  Civ.  App.  — , 
135  S.  W.  722. 

46 State  V.  People's  lee  Storage  ft 
Fuel  Co.,  246  Mo.  168,  151  S.  W.  101. 

4ff  Decker  v.  Daudt,  74  N.  J.  L.  790, 
67  Atl  375. 

40  Section  four  of  the  Illinois  Quo 
Warranto  Act  (J.  ft  A.  f  8690),  points 
out  the  manner  in  which  defects  or 
imperfections  in  an  information  may 
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respondent  is  alleged,  and  it  so  appears  and  pleads,  the  corporate 
existence  cannot  be  questioned  on  appeal.^  Questions  going  to  the 
jurisdiction  of  the  court  may  be  raised  for  the  first  time  in  an  appellate 
court,**  and  the  same  rule  applies  to  the  question  whether  the  com- 
plaint states  a  cause  of  action.*^  A  defense  of  former  adjudication 
or  prior  acquittal  must  be  properly  pleaded  and  preserved  to  be  avail- 
able on  review.  Such  a  defense  will  not  be  considered  when  presented 
in  the  lower  court  by  mere  oral  argument** 

Usually  the  discretion  of  the  court  in  granting  or  refusing  leave 
to  file  an  information,  is  subject  to  review.**  A  judgment  of  ouster 
will  be  afSrmed  where  the  findings  are  supported  by  the  evidence.** 


be  taken  advantage  of,  and  if  sueh 
a  method  is  not  pnnsued  and  the  suf- 
ficiency of  the  information  passed 
upon  by  the  lower  court,  the  question 
will  not  be  passed  upon-  on  review. 
People  V.  Union  El.  B.  Co.,  269  111. 
212,  110  N.  E.  1. 

40  People  y.  Citizens  TeL  Co.,  186 
111.  Appw  260. 

See  I  353  and  |  3242,  supra. 

»0  South  &  W.  B.  Co.  V.  Com.,  104 
Va.  314,  51  S.  E.  824. 

ilThis  question  may  be  considered 
as  the  judgment  must  fail  if  the 
foundation  upon  which  it  stands  is 
materially  defective.  Territory  v. 
Virginia  Boad  Co.,  2  Mont.  96. 


M  State  V.  Armour  Packing  Co.,  265 
Mo.  121,  176  S.  W.  382. 

M  People  V.  Union  £1.  B.  Co.,  269 
lU.  212,  110  N.  E.  1;  People  v.  Mack- 
ey,  255  HI.  144,  99  N.  E.  370. 

The  decision  of  the  court  in.  grant- 
ing or  in  refusing  leave  to  file  an 
information  mujst  be  affirmed  on  ap- 
peal unless  there  was  an  abuse  of 
discretion.  Canon  City  Labor  Club 
V.  People,  21  Colo.  App.  37,  121 
Pac.  120;  People  v.  People's  Gas- 
light ft  Coke  Co.,  205  111.  482,  98  Am. 
St.  Bep.  244,  68  N.  E.  950. 

M  State  V.  William  J.  Lemp  Brew- 
ing Co.,  79  Kan.  705,  29  L.  B.  A.  (N. 
S.)  44,  102  Pac.  504. 
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Mandamus 

I.  OBNE&AL  coftsna&kTiovs 

f  3277.  The  remedy  in  general. 

i  3278.  General  principles  controlling  employment  of  writ. 

n.  ACTS    AS    TO    WHICH    REMEDY    MAT    BE    INVOKED 

S  3279.  Duties  arising  out  of  contracts. 
f  3280.  Payment  of  interest  and  judgments. 
S  3281.  Making  and  enforcing  calls  and  assessments. 
$  3282.  Redemption  of  stock. 
I  3283.  Entries  in  corporate  books. 
§3284.  Declaring  and  paying  dividends. 
f  3285.  Calling  and  holding  of  meetings. 

$  3286.  Galling  and  holding  of  election  and  determining  title  to  office;  reinstate- 
ment in  office, 
f  32^7.  Inspection  of  corporate  books  and  records. 
$  3288.  Restoration  of  membership  in  corporation. 
§  3289.  Restoration  of  membership  in  association  or  society. 
S  3290.  Compelling  admission  or  restoration  as  student  in  educational  institution. 
§  3291.  Issuance  of  certificates  of  stock. 
f  3292.  Transfer  of  stock  on  corporate  books. 
f  3293.  Delivery  of  books  and  records  to  proper  officers. 
1 3294.  Performance  of  duties  as  tg  taxes. 

ni.  APPLICATION  07  REMEDY  TO  PARTICULAR  CLASSES  OP  CORPOBATIONS 

t  3295.  Public  service  corporations — In  general. 

f  3296.  —  Canal  companies ;  ditches. 

13297.  — Dams. 

§  3298.  —  Electric  light  companies. 

§3299.  — Express  companies. 

13300.  — Ferry  companies. 

f  3301.  —  Gas  and  heating  companies. 

f  3302.  —  Interurban  railways. 

S3303.  —Railroads. 

f  3304.  —  Street  railroads. 

f  3305.  —  Telephone  companies. 

fi  3306.  —  Waterworks  and  irrigation  companies. 

{  3307.  Foreign  corporations. 

IV.  PROCEDURE 

I  3308.  In  general. 

13309.  Preliminary  requisites;  jurisdiction. 
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I  3310.  Pftrtiee. 

I  3311.  Pleading. 

I  3312.  Trial. 

I  3313.  Appeal  and  error. 


CONSIDERATIONS 


§3277.  Tht  remedy  in  genanl  A  considerable  nnmber  of  the 
actions  brooght  by  or  against  corporations  are  proceedings  to 
compel  tho  performance  of  some  ■  legal  duty,  where  the  proper 
remedy  is  mandamus.  To  enter  into  an  extended  discuBsion  of  the 
general  features  of  this  remedy  is  somewhat  beyond  the  scope  of 
the  work,  but  a  brief  r^sum^  of  the  nature  of  the  proceeding  may  be 
considered  proper,  in  order  to  show  the  application  and  availability 
of  mandamus  where  corporations  or  their  officers  are  involved. 

Mandamus  is  a  proceeding  at  law.'  The  writ  issued  was,  in  its 
character,  prerogative,*  though  much  of  this  prerogative, character  has 
been  lost,  and  the  action  has  been  modified  by  statutes  in  the  various 
states,  so  that'  the  proceeding  is  usually  treated  as  in  the  nature  of  a 
civil  action.'  The  writ  has  been  spoken  of  as  the  most  arbitrary  of  all 
the  forms  in  which  judicial  authority  is  exercised.*  It  shuts  out  the 
right  oT  trial  by  jury  and  substitutes  for  the  ordinary  and  cautious 
mode  of  judicial  proceeding  an  extremely  harsh  and  summary  one,* 
and  is  an  anreasoning,  inflexible  and  peremptory  command  to  do  a 
particular  thing  therein  specified  without  condition,  limitation  or  , 
terms  of  any  kind.' 

Its  office  is  to  execute  and  not  to  adjudicate,  and  accordingly  the 
proceeding  cannot  be  brought  to  adjust  mutual  claims  or  rights,^  as 

t  Bt»te  ▼.  New  Haven  k  N.  B.  Oo.,  icga  has  been  done  away  nrith,  and 

41   Oonn.  134;  Seymour  Water  Co.   r.  tbey    have    been    made    to    approach 

Seymour,  188  lad,  120,  7C  N.  E.  514 :  more     nearly      to      other     forms      of 

State  T.  Bank  of  Conception,  174  Mo.  action."  See  Jachaon  v.  Hopkins,  113 

App.  589,  ISa  a.  W.  MS;  Stabs  v.  Get-  Md.  557,  78  At).  4. 
man  Mut.  Life  Ib0.  Co.   of  St,  Louis,  estate  v.  Board  M="-~™  ti.^oi,^. 

lee   Mo.   App.    354,    ISa   S.   W.   eiS;  teriaa   Hospital  of  Ni 

Beard  t.  Beard,  60  Ore.  SIS,  134  Pae.  La.  163,  5fl  So.  108;  S 

1196,  133  Pac  Tff7.  leans  ft  C.  B.  Co.,  37  1 

tDintcnfass   t.   Amber   Star   Films  *  State  v.  Board  M 

Corporation,  — B.  I,—,  09  Atl.  GHt.  terian  Hospital  of  N< 

•  Union  Pae.  B.  Co.  v.  Hall,  91  U.  La.    163,   59    So.    IffB; 

B.  343,  £3  L.  Ed.  428;  Seymour  Water  Orleans  t  C.  B.  Co.,  ! 
Co-  T.  Seymour,  163  Ind.  120,  70  N.  E.  estate  v.  Bank  of 

S14.  Mo.  App.  S89,  163  8. 

"Much    of    the    former    atrietncss  T State  t.  Bank  of 

which  applied  to  mandamus  proceed*  Mo.  App.  689,'  163  S.  1 


§  3277] 


Private  Corporations 


[Ch.50 


instead  of  a  mere  judgment  settling  simply  the  rights  of  litigants  and 
subject  to  execution  by  ordinary  process,  mandamus  invokes  an  arbi- 
trary judicial  mandate,  and  the  remedy  is  properly  characterized  as 
extraordinary.* 

A  remedy  as  extraordinary  as  this  is  somewhat  sparingly  employed,* 
and  the  writ  will  issue  only  in  cases  of  necessity,^*  not  as  a  matter  of 
right,  but  in  the  discretion  of  the  court,**  where  other  remedies  fail.** 
As  the  rule  is  usually  stated,  mandamus  will  not  lie  where  there  is 
any  other  plain,  speedy,  specific  and  adequate  remedy  at  law.** 


8  State  V.  New  Orleans  ft  C.  B.  Co., 
37  La.  Ann.  589. 

Maudamuji  is  iLn  extraordinary  writ. 
Seymour  Water  Co.  v.  Seymour,  163 
Ind.  120,  70  N.  E.  514;  Dennett  v. 
Acme  Mfg.  Co.,  106  Me.  476,  76  Atl. 
922;  Selectmen  of  Gardner  v.  Temple- 
ton  St.  B.  Co.,  184  Masfs.  294,  68  N.  E. 


340. 


•  Withington  v.  Bradley,  111  Me. 
384,  89  Atl.  201. 

10  Selectmen  of  Gardner  y.  Temple- 
ton  St.  B.  Co.,  184  Mass.  294,  68  N.  E. 
340;  Borough  of  New  Brighton  v.  New 
Brighton  Water  Co.,  247  Pa.  232,  93 
Atl,  327. 

11  XTMtad  States.  Union  Pae.  B.  Co. 
v.  Hall,  91  U.  8.  343,  23  L.  Ed.  428. 

Oonnecticut.  State  y.  Middlesex 
Banking  Co.,  87  Conn.  483,  88  Atl.  861. 

Iowa.  State  v.  Ottumwa  Bailway 
&  Light  Co.,  160  N.  W.  336. 

Kaimaa.  Potwin  Place  v.  Topeka 
By.  Co.,  51  Kan.  609,  37  Am.  St.  Bep. 
312,  33  Pac.  309. 

Maine.  Eaton  y.  Manter,  114  Me. 
259,  95  Atl.  948;  Withington  y.  Brad- 
ley, 111  Me.  384,  89  Atl.  201 ;  White 
y.  Manter,  109  Me.  408,  42  L.  B.  A. 
(N.  S.)  332,  84  Atl.  890;  Dennett  v. 
Acme  Mfg.  Co.,  106  Me.  476,  76  Atl. 
922. 

liaryland.  Jackson  y.  Hopkins,  113 
Md.  557,  78  Atl.  4. 

Minneeota^  State  y.  De  Groat,  109 
Minn.  168,  134  Am.  St.  Bep.  764,  123 
N.  W.  417. 

MiBBonxL  State  y.  Bank  of  Concep- 
tion, 174  Mo.  App.  589,  163  S.  W.  945. 


Bliode  IsUnd.  Dintenfase  y.  Amber 
Star  Films  Corporation,  99  Atl.  516. 

Instate  y.  Bank  of  Conception,  174 
Mo.  App.  589,  163  &  W.  945. 

Mandamus  is  granted  to  preyent  a 
failure  of  justice  and  where  there  is 
no  other  adequate  and  effectual  rem- 
edy. Selectmen  of  Gardner  y.  Temple- 
ton  St.  B.  Co.,  184  Mass.  294,  68  N.  £. 
340. 

19  OaUf otnia.  Miller  y.  Imperial 
Water  Co.  No.  8,  156  Cal.  27,  24  L.  B. 
A.  (N.  S.)  372,  103  Pac.  227.  . 

Delaware.  Bay  State  Gas  Co.  y. 
State,  4  Pennew.  497,  56  Atl.  1120. 

Florida.  Merchants  Broom  Co.  y. 
Butler,  70  Fla.  397,  70  So.  383;  State 
t.  Atlantic  Coast  Line  B.  Co.,  53  Fla. 
650,  13  L.  B.  A.  (N.  S.)  320,  12  Ann. 
Cas.  359,  44  So.  213.       .  ^ 

Georgia.  State  y.  Georgia  Medical 
Society,  38  Ga.  608,  95  Am.  Dee.  408. 

Kansaa.  Larabee  Flour  MilU  Co.  y. 
Missouri  Pac.  B.  Co.,  74  Kan.  808,  88 
Pac.  72;  State  y.  Missouri  Pac.  By. 
Co.,  33  Kan.  176,  5  Pac.  772. 

LoulfliAiia.  State  y.  New  Orleans  A 
C.  B.  Co.,  37  La.  Ann.  589. 

Maine.  Dennett  y.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922;  Bailroad 
Com'rs  y.  Portland  ft  O.  C.  B.  Co., 
63  Me.  269,  18  Am.  Bep.  208. 

Klffhigan.  People  y.  State  Ins.  Co., 
19  Mich.  392. 

Kebraaka.  State  y.  Fremont,  £.  ft 
M.  Val.  B.  Co.,  22  Neb.  313,  35  N.  W. 
118. 

Kerada.  State  y.  Jumbo  Extension 
Min.  Co.,  30  Ney.  192,  133  Am.  St. 
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The  writ  does  not  supersede  other  legal  remedies,  but  rather  sup- 
plies the  want  of  a  legal  remedy,^^  and  mandamus  is  usually  available 
though  an  indictment  will  lie  for  the  failure  to  do  the  thing  required.** 
The  existence  of  an  equitable  remedy  is  not  a  bar  to  mandamus,**  al- 
though the  existence  of  such  a  remedy  may  be  taken  into  considera- 
tion as  a  factor  in  determining  whether  the  writ  should  issue.*'  If 
mandamus  will  afford  sufficient  relief,  equity  has  no  jurisdiction,**  and 
the  proper  method  to  compel  corporations  to  perfo^  their  charter 
duties  is  by  mandamus  and  not  by  a  suit  in  equity.** 


Beiw  715,  16  Ann.  Ca^.  896,  94  Pac. 
74;  State  v.  Wright,  10  Nev.  167. 

Kew  Jersey.  Borough  of  Buther- 
ford  V.  Hudson  Biver  Traction  Co.,  73 
N.  J.  L.  227,  63  Atl.  84  j  State  v. 
Paterson,  N.  4b  N.  Y.  B.  Co.,  43  N.  J. 
L.  505;  State  v  Elizabethtown  Water 
Co.,  83  N.  J.  £q.  216,  89  Atl.  1039. 

Temuflsee.  Mobile  &  O.  B.  Co.  v. 
Wisdom,  5  Heisk.  125. 

Texas.  International  Water  Co.  v. 
£1.  Paso,  51  Tez.  Civ.  App^  321,  112 
S.  W.  816. 

WiBcomriii.  State  y.  Milwaukee 
Medieal  College,  128  Wis.  7,  3  L.  B.  A. 
(N.  S.)  1115,  116  Am.  at.  Bep.  21,  8 
Ann.  Cas.  407,  106  N.  W.  116. 

An  adequate  remedy  sufficient  to 
constitute  a  bar  to  mandamus  must  be 
such  as  is  calculated  to  afford  relief 
upon  the  very  subject  of  the  contro- 
versy. Dennett  v.  Acme  Mfg.  Co.,  106 
Me.  476,  76  Atl.  922. 

A  party  i»  not  deprived  of  the  right 
to  mandamus  by  the  existence  of  a 
plain  and  adequate  remedy,  as  such 
remedy  must  also  be  one  "in  the  or- 
dinary course  of  the  law'^  (Gen.  St. 
1901,  §  5185).  Larabee  Flour  Mills  Co. 
V.  Missouri  Pac.  B.  Co.,  74  Kan.  808, 
88  Pac.  72. 

Mandamus  does  not  apply  to  a  right 
given  by  statute  for  the  enforcement 
of  which  a  special  statutory  remedy  is 
provided  which  is  adequate  and  effec- 
tual. Selectmen  of  Gardner  v. 
Templeton  St.  B.  Co.,  184  Mass.  294, 
68  N.  E.  340. 


Instate  v.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  650,  13  L.  B.  A.  (N.  S.) 
320,  12  Ann.  Cas.  359,  44  So.  213. 

1ft  People  V.  State  Ins.  Co.,  19  Mich. 
392;  Borough  of  Butherford  v.  Hud- 
son Biver  Traction  Co.,  73  N.  J.  L. 
227,  63  Atl.  84;  In  re  Trenton  Water 
Power  Co.,  20  N.  J.  L.  659.   . 

16  Borough  of  Butherford  v.  Hud30ii 
Biver  Traction  Co.,  73  N.  J.  L.  227,  63 
Atl.  84. 

17  State  V.  Bank  of  Conception,  174 
Mo.  App.  589,  163  S.  W.  946. 

ISBourke  v.  Olcott  Water  Co.,  84 
Vt.  121,  Ann.  Cas.  1912  D  108,  78  Atl. 
715. 

19  Wurster  v.  New  York,  136  N.  Y. 
App.  Div.  408,  120  N.  Y.  Supp.  1029, 
J 15  N.  Y.  Supp.  192;  In  re  Wheeler, 
62  N.  Y.  Misc..  37,  115  N.  Y.  Supp. 
605. 

Mandatory  injunction  is  seldom 
used  when  there  is  an  adequate  legal 
remedy,  and  injunction  is  a  preventa- 
tive, whereas  mandamus  is  a  remedial 
proce83.  Moundsville  v.  Ohio  Biver 
B.  Co.,  37  W.  Va.  92,  20  L.  B.  A.  161, 
16  S.  E.  514. 

While  mandatory  injunctions  are 
often  granted  where  the  defendant  is 
guilty  of  a  continuing  wrong,  they 
are  not  granted  where  the  only  ground 
of  equitable  relief  is  a  failure  of  the 
defendant  to  perform  an  independent 
public  duty  which  he  owes  to  the 
plaintiff  individually  as  well  ba  to 
others.  Coz  v.  Maiden  ft  M.  Gas 
Light  Co.,  199  Mass.  324,  17  L.  B.  A. 
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It  is  competent  for  the  legislature  to  provide  that  the  writ  may  issue 
in  cases  where  it  would  not  theretofore  be  allowed  ^  and  this  power  of 
the  legislature  has  been  exercised  in  a  large  number  of  cases,  many  of 
which  apply  to  corporations.  In  addition,  the  remedy  has  been  ex- 
tended by  the  courts  from  time  to  time,  and  it  has  been  held  to  lie  in 
many  instances  where  it  was  formerly  thought  that  it  did  not  apply.** 

§3278.  General  principlea  controlluig  employment  of  writ.  The 
remedy  of  mandamus  is  available  against  a  corporation  or  its  officers 
in  the  absence  of  any  other  adequate,  legal  remedy,  to  compel  it  or 
them  to  perform  a  specific,  public  duty,  imperatively  and  unequivo- 
cally imposed,  either  in  express  terms  or  by  necessary  implication, 
by  the  general  law  or  by  the  corporate  charter.**    This  jurisdiction  by 


(N.  6.)  1235,  127  Am.  St.  Bep.  503, 
85  N.  E.  180. 

It  is  not  the  function  of  a  writ  of 
mandamuus  to  operate  as  a  eontinuing 
mandatory  injunction.  Public  Service 
Commission  for  First  Dist.  v.  Inter- 
borough  Bapid  Transit  Co.,  172  N.  Y. 
App.  Div.  324,  1^8  N.  Y.  Supp.  480. 

M  Public  Service  Commission  of 
First  Dist.  v.  New  York  B.  Co.,  77 
N.  Y.  Misc.  487,  136  N.  Y.  Supp.  720. 

81  People  v.  Utah  Gold  A;  Copper 
Mines  Co.,  135  N.  Y.  App.  Div.  418, 
119  N.  Y.  Supp.  852. 

M  United  States.  Northern  Pac.  B. 
Co.  v.  Washington  Territory,  142  U.  S. 
492,  35  L.  Ed.  1092. 

Ala^ma.  Michener  v.  Carroll,  135 
Ala.  409,  33  So.  168;  State  v.  Mobile 
&  M.  B.  Co.,  59  Ala.  321. 

OaUfomla.  Perrine  v.  San  Jacinto 
Valley  Water  Co.,  4  Cal.  App.  376,  88 
Pac.  293. 

OoDneeticut.  State  v.  Ousatonio 
Water  Co.,  51  Conn.  137. 

Delaware.  Bay  State  Gas  Co.  v. 
State,  4  Pennew.  497,  56  Atl.  1120. 

FloridA.  State  v.  Atlantic  Coast 
Line  B.  Co.,  53  Fla.  650,  13  L.  B.  A. 
(N.  S.)  320,  12  Ann.  Cas.  359,  44  So. 
213;  State  v^  Jacksonville  St.  B.  Co., 
29  Fla.  590,  10  So.  590. 

(Georgia.    Savannah  &  O.  Canal  Co. 


V.  Shuman,  91  Ga.  400,  44  Am.  St. 
Bep.  43,  17  S.  E.  937. 

lUinolg.  People  v.  lUinois  Cent.  B. 
Co.,  241  111.  471,  89  N.  E.  744;  People 
V.  Chicago  ft  A.  B.  Co.,  65  Jll.  95,  8 
Am.  Bep.  631. 

Iioulfliana.  State  v.  Colorado  South- 
ern, N.  O.  &  P.  B.  Co.,  120  La.  9,  44 
So.  905;  State  v.  New  Orleans  &  C. 
B.  Co.,  37  La.  Ann.  589. 

Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922. 

Mlcblgaa.  People  v.  State  Ins.  Co., 
19  Mich.   392. 

MiTinewota.  ,State  v.  Southern  Min- 
nesota B.  Co.,  18  Minn.  40. 

BliasourL  State  v.  Hannibal  &  St. 
J.  B..Co.,  86  Mo.  13. 

Nevada.  State  v.  Jumbo  Extension 
Min.  Co.,  30  Nev.  192,  133  Am.  St. 
Bep.  715,  16  Ann.  Cas.  896,  94  Pac.  74. 

New  Jersey.  State  v.  Einstein,  46 
N.  J.  L.  479;  State  v.  Elizabethtown 
Water  Co.,  83  N.  J.  Eq.  216,  89  Atl. 
1039;  Jacquelin  v.  Erie  B.  Co.,  69  N. 
J.  Eq.  432,  61  Atl.  18. 

New  York.  People  v.  New  York, 
L.  E.  &  W.  B.  Co.,  104  N.  Y.  58,  58 
Am.  Bep.  484,  9  N.  E.  856;  Davidson 
V.  Cannabis  Mfg.  Co.,  113  App.  Div. 
664,  99  N.  Y.  Supp.  1018;  People  v. 
New  York  Cent.  &  H.  Biver  B.  Co., 
28  Hun  543. 
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mandamus  over  private  corporations  is  exercised  both  in  England  and 
in  America,  and  is  of  aneient  origin,*^  dating  back  to  the  time  of  Lord 
Mansfield.  Previous  to  that  time  the  remedy  was  of  little  value,  be- 
ing confined  exclusively  to  offices  of  a  public  nature  and  being  called 
a  writ  of  restitution.'*  In  some  cases  it  is  stated  broadly  that  it  is  one 
of  the  well-recognized  offices  of  the  remedy  of  mandamus  «to  enforce 
the  plain  rights  of  stockholders,  where  there  is  no  other  adequate  rem- 
edy.w 


OkUlkoma.  Oklahoma  Natural  Gas 
Co.  V.  State,  150  Pac.  475;  Cummings 
V.  State,  149  Pac.  864. 

Pennsylyania.  Com.  v.  New  York, 
P.  &  O.  B.  Co.,  138  Pa.  St.  58,  20  Atl. 
951;  Com.  v.  Phoenix  Iron  Co.,  105 
Pa.  St.  Ill,  51  Am.  Rep.  184. 

Temieflsee.  Mobile  &  O.  B.  Co.  v. 
Wisdom,  5  Heijsk.  125. 

Texas.  San  Antonio  Traction  Co.  v. 
Altgelt  (Tex.  Civ.  App.)^  81  S.  W.  106, 
aff'd  200  U.  S.  304,  50  L.  Ed.  491. 

yenxiout.  Bourke  v.  Olcott  Water 
Co.,  84  Vt.  121,  Ann.  Cas.  1912  D  108, 
78  Atl.  715. 

Washington.  State  v.  Darwin,  81 
Wash.  1,  142  Pac.  441. 

WlBconBin.  State  v.  Icke,  136  Wis. 
583,  20  L.  B.  A.  (N.  S.)  800,  118  N.  W. 
196;  State  v.  Milwaukee  Medical  Col- 
lege, 128  Wis.  7,  3  L.  B.  A.  (N.  Q.) 
1115, 116  Am.  St.  Bep.  21,  8  Ann.  Cas. 
407,  106  N.  W.  116. 

England.  Bex  v.  Nottingham  Old 
Water  Works  Co.,  6  A.  &  E.  355;  Nor- 
ris  V.  Iri^h  Land  Co.,  8  E.  4b  B.  512. 

Mandamus  is  usually  granted  for 
pnblie  purposes  to  compel  the  per- 
formance of  public  duties  imposed  by 
law.  State  v.  Milwaukee  Medical  Col- 
lege, 128  Wis.  7,  3  L.  B.  A.  (N.  S.) 
1115,  116  Am.  St.  Bep.  21,  8  Ann.  Cas. 
407,  106  N.  W.  116. 

The  function  of  mandamus,  gener- 
ally speaking^  13  to  compel  the  per- 
formance of  some  act  or  duty  com- 
manded by  statute  or  relating  to  some 
public  matter  or  right.  Weidenfeld  v. 
Keppler,  84  N.  Y.  App.  Div.  235,  82 
N.  Y.  Supp.  634. 


Under  Illinois  Bev.  St.  1874,  c.  87, 
§  9  (J.  &  A.  Ann.  St.,  ^  7338),  manda- 
mus will  lie  in  all  cases  where  it  af- 
fords a  proper  and  sufficient  remedy 
for  the  enforcement  of  a  legal  right 
or  an  obvious  duty,  the  performance 
of  which  involves. the  exerci3e  of  no 
discretion,  without  regard  to  whether 
there  may  be  some  other  adequate 
remedy  or  not.  Ohio  &  M.  B.  Co.  v. 
People,  121  IlL  483,  13  N.  E.  236, 
aff  'g  21  111.  App.  23. 

The  publication  of  a  newspaper  is 
a  private  business,  and  mandamus 
does  not  usually  lie  to  regulate  such 
bufliness  in  the  interests  of  the  pub- 
lic. Accordingly^  it  was  held  in  one 
case  that  the  remedy  waa  not  avail- 
able to.  compel  a  newspaper  corpora- 
tion to  publish  legal  notices,  as  such 
publication  was  not  a  duty  resulting 
from  an  office,  trust  or  station.  Mack 
V.  Costello,  32  S.  B.  511,  Ann.  Cas. 
1916  A  384,  143  N.  W.  950.  The  cor- 
poration, in  the  foregoing  case,  did 
not  publish  a  newspaper  which  had 
been  officially  designated  as  official 
and  accordingly  that  question  was  not 
decided. 

S3  State  V.  Elizabethtown  Water 
Co.,  83  N.  J.  Eq.  216,  89  Atl.  1039. 

84  People  V.  Steele,  2  Barb.  (N.  Y.) 
397.  See  also  People  v.  Utah  Gold  & 
Copper  Mines  Co.,  135  N.  Y.  App.  Div. 
418,  119  N.  Y.  Supp.  862. 

86  Miller  v.  Imperial  Water  Co.  No. 
8,  156  Cal.  27,  24  L.  B.  A.  (N.  S.) 
372,  103  Pac.  227. 
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In  a  large  number  of  cases  the  writ  operates  to  keep  corporations 
within  the  limits  of  their  lawful  powers  and  to  correct  and  prevent 
abuse  of  their  f  iranchises.  Accordingly  mandamus  operates  as  a  means 
whereby  the  visitorial  or  superintending  power  of  the  state  over  cor- 
porations is  exercised.** 

The  proper  province  of  a  writ  of  mandamus  is  to  compel  the  doing 
of  a  particular,  specified  act,  and  not  to  constrain  a  corporation  to 
regulate  its  whole  course  of  conduct  according  to  some  general  princi- 
ple. The  difficulty  of  overseeing  duties  such  as  the  latter  is  obvious 
and  has  been  spoken  of  as  an  impossible  function  of  the  courts.*'' 
There  are  some  cases,  however,  which  hold  that  the  remedy  is  available 
to  compel  the  performance  of  a  Continuous  legal  duty.** 

The  writ  will  not  be  issued  to  compel  the  performance  of  a  duty 
which  the  corporation  is  unable  to  perform  or  where  the  performance 
of  the  alleged  duty  would  work  a  great  hardship  without  compensating 
benefit.** 

Usually  the  writ  will  not  issue  unless  the  court  is  satisfied  that  it 
is  necessary  to  subserve  the  ends  of  justice  or  to  secure  some  just  and 
useful  purpose,**  and  the  writ  will  not  issue  in  doubtful  cases;  the 
relator  must  show  a  clear,  legal  right  to  the  writ.**    If  the  relator  fails 


MBtate  V.  Milwaukee  Chamber  of 
Commerce,  47  Wis.  670,  3  N.  W.  760. 

87  State  V.  Einstein,  46  N.  J.  L. 
479 ;  State  v.  Darwin,  81  Wash.  1,  142 
Pac.  441. 

M  State  V.  Milwaukee  Elec.  Railway 
ft  Light  Co.,  144  Wi3.  386,  129  N.  W. 
623. 

8d  State  y.  Benson,  108  Miss.  779, 
67  So.  214;  People  v.  Dutchess  ft  C.  B. 
Co.,  58  N.  Y.  152;  Kansas  City,  M.  ft 
O.  B.  Co.  of  Texas  v.  State,  106  Tez. 
249,  163  S.  W.  582. 

30  Dennett  v.  Acme  Mfg.  Co.,  106 
Me.  476,  76  Atl.  922;  Jackson  v.  Hop- 
kins, 113  Md.  557,  78  Atl.  4. 

The  writ  of  mandamus  will  not  be 
awarded  to  settle  mere  abstract 
rights,  unaccompanied  hj  practical  or 
substantial  benefits.  People  v.  Chi- 
cago, 146  111.  App.  623;  State  v.  Bank 
of  Conception,  174  Mo.  App.  589,  163 
S.  W.  945. 

Mandamus  will  not  be  granted 
where  it  will  do  an  injustice.  Boss 
Tp.  y.  Michigan  United  Bys.  Co.,  165 


Mich.  28,  Ann.  Cas.  1912  C  885,  130 
N.  W.  358.  And  the  relator  must  in  all 
eases  substantially  demonstrate  not 
only  the  propriety  but  also  the  justice 
of  his  case.  State  v.  Bank  of  Concep- 
tion, 174  Mo.  App.  589,  163  S.  W. 
945. 

The  court  is  not  bound  to  take  the 
case  sfi  the  relator  presents  it,  but 
may  consider  defendant's  rights,  the 
interests  of  third  persons,  the  im- 
portance or  unimportance  of  the  caso 
and  the  applicant's  conduct  in  deter- 
mining whether  the  writ  shall  issue. 
State  v\  Bank  of  Conception,  174  Mo. 
App.  589,  163  8.  W.  945. 

31  Alabama.  Michener  v.  Carroll, 
135  Ala.  409,  33  So.  168. 

Delaware.  Bay  State  Gas  Co.  v. 
State,  4  Pennew.  497,  56  Atl.  1120. 

Florida.  Merchants  Broom  Co.  ▼. 
Butler,  70  Fla.  397,  70  So.  383;  State 
V.  Atlantic  Coast  Line  B.  Co.,  53  Fia. 
650,  13  L.  B.  A.  (N.  8.)  320,  12  Ann. 
Cas.  359,  44  So.  213. 
.  IlUnols.    People  v.  Illinois  Cent.  B. 
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to  establish  a  right  substantially  as  extensive  as  his  claim,  the  writ 
may  be  ref  used.'* 


n.  ACTS  'AS  TO  WHICH  REMEDY  MAT  BE  INVOKED 

§  3279.  Duties  arising  out  of  contracts.  It  seems  to  be  well  settled 
that  duties  imposed  upon  corporations,  not  by  virtue  of  express  law 
or  by  the  conditions  of  their  charters,  but  arising  out  of  contract 
relations,  will  not  be  enforced  by  mandamus.  The  authorities  in 
England  and  in  this  country  appear  to  be  quite  uniform  to  this 
effect,"  .  One  reason  for  this  is  obvious.    '*The  obligations  of  contracts 


Co.,  241  lU.  471,  89  N.  B.  744;  Illinois 
Cent.  Bw  Co.  v.  People,  143  111.  434,  19 
L.  B.  A.  119,  33  N.  E.  173,  rev  'd  163 
U.  a  142,  41  L.  Ed.  107;  People  v. 
Chicago  &  A.  B.  Co.,  55  111.  95,  8  Am. 
Bep.  631;  People  v.  Cleveland,  C,  C. 
&  St.  L.  B.  Co.,  147  III.  App.  141; 
People  y.  Chicago,  146  Dl.  App.  623. 

Maine.  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922;  Bailroad 
Com'rs  V.  Portland  &  O.  C.  B.  Co.,  63 
Me.  269,  18  Am.  Bep.  208. 

Nebraska.  State  v.  Freihont,  E.  ft 
M.  Val.  B.  Co.,  22  Neb.  313,  35  N.  W. 
118. 

Nevada.  State  y.  Jumbo  Extension 
Min.  Co.,  30  Nev.  192,  133  Am.  St. 
Bep.  715,  16  Ann.  Cas.  896,  94  Pae. 
74;  State  v.  Wright,  10  Nev.  167. 

New  Jeney.  State  v.  Paterson,  N. 
&  N.  Y.  B.  Co.,  43  N.  J.  L.  605. 

8S  State  y.  Einstein,  46  N.  J.  L.  479. 

SS  Calif omiA.  Miller  y.  Imperial 
Water  Go.  No.  8,  156  Cal.  27,  24  L.  B. 
A.  (N.  S.)  372,  103  Pac.  227. 

Floxlda.  Florida,  C.  &  P.  B.  Co.  y. 
State,  31  Fla.  488,  20  L.  B.  A.  419,  34 
Am.  St.  Bep.  30,  13  So.  103. 

BUnois.  Chicago  y.  Chicago  TeL 
Co.,  230  111.  157,  13  L.  B.  A.  (N.  S.) 
1084,  12  Ann.  Ca«.  109,  82  N.  E.  607. 

Indiana.  State  v.  Marion  Light  & 
Heating  Co.,  174  Ind.  622,  92  N.  E. 
731. 

Louisiana.  State  y.  Board  Managers 
Presbyterian  Hospital  of  New  Or- 
leans, 131  La.  163,  59  So.  108;  State 


V.  New  Orleans  &  0.  B.  Co.,  37  La. 
Ann.  589.  But  La.  Laws  1888,  Act 
133,  provides  for  mandamus  to  com* 
pel  a  corporation  to  perform  its  eon- 
tract  with  a  parish  or  munieipalitj  to 
pave,  grade,  repair  or  care  for  any 
street,  highway,  bridge,  etc.  See  State 
V.  Canal  &  C.  St.  B.  Co.,  44  La.  Ann. 
526,  10  So.  940,. and  State  v.  New 
Orleans,  O.  &  L.  B.  Co.,  42  La.  Ann. 
550,  7  So.  606,  aff'd  157  XT.  S.  219,  39 
L.  Ed.  679  (holding  the  statute  consti- 
tutional). 

lialne.  Bobbins  v.  Bangor  B.  & 
Elec.  Co.,  100  Me.  496,  1  L.  B.  A.  (N. 
S.)  963,  62  Atl.  136. 

Michigan.  Booker  v.  Grand  Bapids 
Medical  College,  156  Mich.  95,  24  L. 
B.  A.  (N.  S.)  447,  120  N.  W.  589. 

Nevada.  State  v.  Jumbo  Extension 
Min.  Co.,  30  Nev.  192,  133  Am.  St. 
Bep.  715, 16  Ann.  Cas.  896,  94  Pae.  74. 

New  Jeney.  Newark  v.  N5rth  Jer- 
sey St.  B.  Co.,  73  N.  J.  L.  265,  62  Atl. 
1003;  State  v.  Ein3tein,  46  N.  J.  L. 
479;  State  v.  Paterson,  N.  &  N.  Y.  B. 
Co.,  43  N.  J.  L.  505.  See  Borough  of 
Butherford  v.  Hudson  Biver  Traction 
Co.,  73  N.  J.  L.  227,  63  Atl.  84. 

New  York.  Weidenfeld  v.  Keppler, 
84  App.  Div.  235,  82  N.  Y.  Supp.  634. 

Wisconsin.  State  v.  leke,  136  Wis. 
583,  20  L.  B.  A.  (N.  S.)  800,  118  N. 
W.  196;  State  v.  Milwaukee  Medical 
College,  128  Wis.  7,  3  L.  B.  A.  (N.  S.) 
1115, 116  Am.  St.  Bep.  21,  8  Ann.  Cas. 
407,  106  N.  W.  116. 
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are  commutative  and"  reciprocal.  The  duty  of  one  party  to  comply 
with  the  obligation  assumed  by  him  does  not  depend  simply  upon  the 
fact  of  his  assumption,  but  involves  the  question  as  to  whether  the 
other  party  has  fulfilled  his  own  reciprocal  obligations,  such  fulfillment 
being  a  condition  precedent  to  his  right  to  exact  performance  from 
his  adversary.  A  duty,  thus  contingent  and  dependent,  is  not,  on  its 
face,  suflBciently  clear  and  absolute  to  justify  the  application  of  such 
a  remedy '*  as  mandamus.'*  However,"  a  contract  may  create  a  rela- 
tion upon  which  the  law  will  impose  rights  and  duties  enforceable  by 
mandamus.'*  Thus,  where  it  appeared  that  a  person  purchased  a 
cemetery  lot,  there  being  no  resttrictions  on  his  right  of  sepulttire,  and  . 
subsequently  assigned  such  lot  to  a  colored  person,  who  sought  later 
to  use  the  lot  and  the  association  refused  interment,  the  court  held 
that  mandamus  was  the  appropriate  remedy.*® 

■ 

§  3280.  Payment  of  intereBt  and  judgments.  The  duties  of  officers 
which  are  clearly  imposed  by  statutory  provisions  are  enforceable 
by  mandamus  if  such  officers  refuse  and  are  unwilling  to  act. 
Accordingly,  mandamus  has  been  held  available  to  compel  trustees 
of  a  company  to  pay  interest  on  stock  issued  for  certain  outstanding 
bonds  '"^  and  to  compel  a  treasurerto  pay  interest  coupons  on  bonds  '• 
or  to  pay  a  judgment  against  the  corporation.** 

§  3281.  Making  and  enforcing  oalls  and  assessmentff.  In  England 
the  remedy  of  mandamus  has  been  held  available  at  the  instance 

Mandamus  does  not  lie  to  enforce  The  liability  of  a  treasurer  of  an 
rights  of  a  private  or  personal  ehar-  irrigation  district  to  pay  interest  cou- 
acter  or  obligations  resting  entirely  pons  on  bonds  ajs  a  personal  liability 
upon  contract  and  not  involving  any  in  the  nature  of  a  penalty  or  for  dam- 
question  *of  trust  or  official  duty  or  ages,  cannot  be  enforced  through  the 
growing  out  of  public  relations.  Rob-  medium  of  a  writ  of  mandate.  Hewel 
bin3  V.  Bangor  B.  &  Elec.  Co.,  100  Me.  v.  Hogin,  3  Cal.  App.  248,  84  Pac. 
49e,  1  L.  E.  A.  (N.  S.)  963,  62  Atl.  1002. 
186.  On  mandamus  to  compel  a  treasurer 

M  State  V.   New   Orleans   &   C.   B.  of  an  irrigation  district  to  pay  inter- 
Co.,  37  La.  Ann.  589.  est  coupons  on  bonds,  the  defendant 

35  State  V.  Marion  Light  Sb  Heating  has  no  absolute  right  to  a  trial  be- 

Co.,  174  Ind.  622,  92  N.  E.  731.  fore  a  jury.     Hewel  v.  Hogin,  3  Cal. 

seMt.    Moriah    Cemetery    Ass'n    v.  App.  248,  84  Pac.  1002. 

Com.,   81   Pa.   St.   235,   22   Am.   Bep.  8»  Michener  v.  Carroll,  135  Ala.  409, 

743.  33  So.  168. 

S7  State  V.  Trustees,  4  Ind.  495. 

M  Hewel  V.  Hogin,  3  Cal.  App.  248, 
84  Pac.  1002. 
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of  creditors  to  compel  officers  of  corporations  to  levy  calls  upon 
unpaid  subscriptions  so  that  debts  may  be  paid.^  There  are  dicta  in 
some  cases  to  the  same  effect  in  this  country,*^  but  the  question  is  doubt- 
f uj  *•  and  it  would  seem  that  the  object  could  be  effected  by  the  other 
legal  remedies.** 

Mandamus  will  lie  to  compel  a  corporation  or  its  officers  to  i>ertorm 
a  statutory  duty  of  making  a  certificate  of  calls  or  instalments  paid 
on  stock  **  and  the  remedy  has  been  held  to  lie  even  though  the  statute 
also  imposes  a  penalty  when  the  officers  fail  to  perform  this  statutory 
duty.**  But  when  a  charter  of  a  corporation  provides  for  the  collec- 
tion of  instalments  due  from  subscribers  to  stock  and  leaves  the 
amount  to  be  collected  and  the  time  of  payment  to  the  discretion  of 
the  board  of  directors,  mandamus  is  not  available  to  enforce  the  coUec* 
tion.  This  is  in  accordance  with  the  familiar  rule  that  the  remedy  is 
not  proper  to  compel  the  performance  of  discretionary  acts.*^ 

§  3282.  Sedonption  of  stock.  Where  preferred  stock  is  issued  in 
violation  of  a  statute  as  being  redeemable  on  notice  by  a  vote  of  a 
majority  of  the  common  stockholders,  whereas  the  statute  specifi- 
cally requires  a  certain  time  of  redemption  to  be  specified,  mandamus 
will  not  lie  to  compel  the  redemption  of  such  stock.  As  the  court 
aptly  said,  '^Judicial  action,  dependent  on  compliance  with  the 
organic  law  of  the  company,  cannot  be  invoked  when  that  law  has 
been  disregarded.'**' 

§3288.  Entries  in  oorporate  books.  In  one  case  a  director  and 
secretary  of  a  company  invoked  the  remedy  of  mandamus  to  compel 
a  codirector  to  unite  with  him  in  taking  an  account  of  the  company's 
property,  or,  in  the  alternative,  sought  to  have  access  to  the  com- 
pany's books  and  papers  so  that  an  estimate  of  the  value  of  such 
property  might  be  entered  therein.  The  writ  was  denied,  it  being 
held  that  the  relator  as  a  shareholder  had  no  right  to  make  the 


40Rez  y.  St.  Katherine  Dock  Co.,  4 
B.  &  Ad.  360;  Beg.  v.  Ledgard,  1  Q. 
B.  616;  Beg.  v.  Victoria  Park  Co., 
1  Q.  B.  2^8. 

«1  Hatch  Y.  Dana,  101  U.  S.  205,  on 
page  215,  25  L.  Ed.  885;  Patterson  v. 
Lynde,  112  III  196. 

«Ward  V.  Griswoldville  Mfg.  Co., 
16  Conn.  593;  Hays  v.  Lycoming  Fire 
Ins.  Co.,  98  Pa.  St.  184. 


48  As  to  remedies  against  subscrib- 
ers to  stock,  see  If  657-687,  supra. 

4ft  Bay  State  Qas  Co.  v.  State,  4 
Pennew.    (Del.)    497,   56  Atl.   1120. 

46  Bay  State  Gas  Co.  v.  State,  4 
Pennew.   (Del.)  497,  56  Atl.  1120. 

tf  State  V.  Canal  &  C.  Sts.  B.  Co., 
23  La.  Ann.  333. 

47  Smith  v.  Ferracute  Mach.  Co;,  68 
N.  J.  L.  237,  52  Atl.  231. 
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entries  in  the  books  that  he  wished  to  make.  Furthermore,  the 
relator  as  a  director  was  bound  to  act  with  the  other  directors,  and 
the  case  did  not  show  a  prevention  of  performance  of  his  statutory 
duties  as  secretary .f* 

§3284.  Declaring  and  paying  dividends.  The  powers  of  stock- 
holders as  to  compelling  the  declaring  and  payment  of  dividends 
are  considered  in  detail  in  a  subsequent  chapter.^  The  duties  of 
corporate  officers  with  respect  to  dividends  are  usually  discretionary 
and  the  remedy  of  mandamus  does  not  lie  to  enforce  such  acts,  and  it 
has  been  held  that  mandamus  is  not  the  proper  remedy  to  compel  a 
corporation  to  declare  a  dividend  ••  or  to  compel  the  payment  of  such 
a  dividend  after  it  is  declared,**  though  there  is  a  dictum  in  a  New 
York  case,  to  the  effect  that  mandamus  will  lie  to  compel  the  delivery 
of  checks  or  money  to  stockholders  where  a  dividend  has  not  only  been 
declared  but  where  the  money  has  been  set  apart  in  a  bank  for  the 
payments  and  where  checks  have  been  drawn  for  delivery  to  the  stock- 
holders.** 

§3285.  Calling  and  holding  of  meetings.  The  emplo3rment  of 
mandamus  as  a  means  of  compelling  the  calling  and  holding  of 
corporate  meetings  has  been  fully  discussed  heretofore.*'  This  rem- 
edy is  not  available  to  compel  a  president  to  act,  where  the  corporate 
charter  provides  that  the  directors>6hall  provide  for  such  meetings  and 
the  duty  involved  has  not  been  imposed  upon  the  president  by  any  by- 
law or  resolution.**  In  a  mandamus  proceeding  to  compel  the  calling 
of  a  directors*  meeting  to  consider  the  question  of  the  removal  of  a 
manager  of  the  corporation,  the  court  will  not  consider  whether  the 
board  of  directors  has  authority  to  remove  such  officer.** 

§  3286.  Calling  and  holding  of  election  and  determining  title  to 
office;  reinstatement  in  (Ace.  As  has  been  seen  heretofore,  manda- 
mus may  be  invoked  to  compel  the  calling  and  holding  of  a  corporate 


40  state  V.  Einstein,  46  N.  J.  L.  479. 
49  See  Chap.  56,  snbdiv.  xvi,  infra. 

60  Rex  V.  Bank  of  England,  2  B.  & 
Aid.  620. 

61  People  Y.  Central  Car  &  Manu- 
facturing Co.,  41  Mich.  166,  49  N.  W. 
925. 

68  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw. 
(N.  Y.)  657. 


68  See  §  1632,  supra. 

As  to  meetings  of  directors,  see  | 
1866,  supra.  See  also  Cummings  v. 
State,  47  Okla.  627,  L.  R.  A.  1915  E 
774,  149  Pac.  864. 

64  Knoll  V.  Levert,  136  La.  241,  66 
So.  959. 

66  Cummings  y.  State,  47  Okla.  627, 
L.  R.  A.  1915  E  774,  149  Pac.  864. 
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election  ^  and  the  ascertainment  of  the  vote,*''  but  not  to  try  the  title 
to  office,  thongh  the  latter  statement  is  subject  to  some  qualifications.^* 
Mandamus  is  the  appropriate  remedy  to  secure  the  reinstatement 
of  an  officer.*^  The  writ  will  also  lie  to  restore  a  minister  to  his  pul- 
pit, even  where  another  minister  has  been  appointed  and  occupies  the 
place.^  Thus  the  remedy  has  been  held  available  to  compel  trustees 
to  allow  a  relator  to  preach  and  occupy  a  pulpit,  although  the  grant- 
ing of  such  relief  operated  to  enforce  a  trust  whereby  ministers  of  a 
certain  denomination  were  to  occupy  the  pulpit  of  the  church  in  ques- 
tion.** 

§  3287.  Inspection  of  corporate  books  and  records.  The  rule  that 
mandamus  is  the  proper  remedy  to  compel  a  corporation  or  its 
officers  to  allow  a  stockholder  or  member  to  inspect  the  corporate 
books  and  records,  in  the  absence  of  statutory  provisions  excluding 
the  writ,  has  been  discussed  at  length  heretofore,  as  have  the  limita- 
tions, qualifications  and  modifications  of  the  rule.**  In  addition,  it 
has  been  held  that  mandamus  will  lie  at  the  instance  of  a  vestryman 
to  compel  an  examination  of >  the  records  of  the  vestry  in  an  Episcopal 
church.**    The  writ  may  be  denied,  however,  in  the  discretion  of  the 


M  See  if  1632  and  1763,  supra.  See 
also  Walsh  v.  State,  ^  Ala.—-,  74 
So.  45;  Granara  y.  Italian  GathoUc 
Cemetery  Ass'n,  21S  Mass.  3S7,  106 
N.  E.  1073. 

A  mandamus  proceeding  to  compel 
an  election  of  tmstees  of  a  religious 
corporation  will  be  denied  where  it 
appears  that  a  question  for  the  jury 
is  presented  as  to  the  legality  of  an 
election  already  held.  Smith  v.  Trus- 
tees Bethel  African  M.  E.  Church  of 
Jersey  City,  89  N.  J.  L.  397,  99  Atl. 
IDS. 

•TSee  i  1699,  ^npra.- 

M  See  §1 1827  and  1699,  supra.  And 
see  Beard  v.  Beard,  66  Ore.  512,  134 
Pac.  1196,  133  Pac.  797. 

MSee  11822.  See  also  State  v. 
Board  OiBcers  Gegenseitige  Unter- 
stuetzungB  GcBellschaft  Ger mania,  144 
Wis.  516,  129  N.  W.  630. 

Officers  of  a  society  are  entitled  to 
mandamus  to  compel  their  reinstate- 
ment, even  though  their  financial  in- 


terest is  trifling,  since  they  are  carry- 
ing out  a  trust  reposed  in  them.  State 
V.  Board  Officers  Gegenseitige  Unter- 
StuetzungB  Gesellsehaft  Germania,  144 
Wis.  516,  129  N.  W.  630. 

60  People  V.  Steele,  2  Barb.  (N.  Y.) 
397. 

61  Feizel  v.  First  German  Soc.  of  M. 
E.  Church,  9  Kan.  592. 

MSee  generally  Chap.  45  and  par- 
ticularly §1 2844-2848  therein.  See 
also  State  y.  Displayograph  Co.,  135 
Minn.  479,  160  N.  W.  486;  People  v. 
American  Press  A3s'n,  148  N.  T.  App. 
Div.  651,  133  N.  Y.  Supp.  216;  Mc- 
Clintock  V.  Young  Bepublicans  of 
Philadelphia,  210  Pa.  115,  68  L.  B.  A. 
459,  105  Am.  St.  Bep.  784,  59  Atl. 
691;  Dintenfass  v.  Amber  Star  Films 
Corporation,  —  B.  I.  — ,  99  Atl.  516; 
Boberts  v.  Munroe,  -—  Tex.  Civ.  App. 
— ,  193  S.  W.  734. 

(SSee  Jackson  v.  Hopkins,  113  Md. 
557,  78  Atl.  4. 
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court,  where  it  appears  that  a  dissension  exists  in  the  church,  where 
it  appears  that  the  petitioner  has  organized  a  Sunday  school  which  is 
conducted  in  direct  opposition  to  the  church  and  where  other  facts 
appear  showing  that  no  useful  purpose  would  be  subserved  by  the 
granting  of  the  writ.** 

As  has  been  seen  in  a  preceding  chapter,  mandamus  will  lie  at  the 
instance  of  a  stockholder  or  member  to  compel  an  inspection  of  the 
books  and  records  of  a  foreign  corporation  which  are  within  the  state.** 

§3288.  Restoration  of  membership  in  corporation.  It  is  well 
established  by  an  overwhelming  weight  of  authority  that  mandamus 
will  lie  to  compel  a  corporation  to  restore  a  member  to  his  privileges 
and  rights,  when  he  has  been  wrongfully  excluded  or  disfran- 
chised.**    And  the  remedy  is  also  available  where  a  niember  is  wrong- 


M  Jackson  v.  Hopkins,  113  Md.  557, 
78  AtL  4. 

66  See  §  2825,  ^upra.  See  also  State 
V.  Lake  Torpedo  Boat  Co.,  90  Oonn. 
638,  L.  R.  A.  1916  F  1033,  98  Atl.  580; 
Travis  v.  Knox  Terpezone  Co.,  215  N. 
Y.  259,  L.  B.  A.  1916  A  542,  Ann.  Cas. 
1917  A  387,  109  N.  E.  250. 

In  a  mandamus  proceeding  to  com- 
pel inspection  of  books  of  a  foreign 
corporation,  the  fact  that  relators 
were  not  residents  of  the  state  did 
not  prevent  relief.  State  v.  Lake  Tor- 
pedo Boat  Co.,  90  Conn.  638,  L.  B.  A. 
1916  F  1033,  98  Atl.  580. 

In  a  mandamus  proceeding  to  com- 
pel the  inspection  of  books  of  a  for- 
eign corporation,  relief  i»  not  pre- 
cluded by  the  fact  that  under  the 
laws  of  the  foreign  state  the  corpo- 
ration might  be  compelled  to  keep  its 
books  in  that  state  and  relief  might 
be  afforded  in  such  state  since  such 
remedy  is  not  adequate.  State  v. 
Lake  Torpedo  Boat  Co.,  90  Conn.  638, 
L.  B.  A.  1916  F  1033,  98  Atl.  580. 

66  Alabama.  Medical  &  Surgical  So- 
ciety v.  Weatherly,  75  Ala.  248. 

Oalifomia.  Miller  v.  Imperial 
Water  Co.  No.  8,  156  Cal.  27,  24  L. 
B.  A.  (N.  S.)  372,  103  Pae.  227 ;  Otto 
V.  Journeymen  Tailors'  Protective  & 


Benev9lent  Union,  75  Cal.  308,  7  Am. 
St.  Bep.  156,  17  Pae.  217. 

Georgia.  United  Bros.  v.  Williams, 
126  Ga.  19,  115  Am.  St.  Rep.  64,  54  8. 
E.  907;  Savannah  Cotton  Exch.  v. 
State,  54  Ga.  668;  State  v.  Georgia 
Medical  Society,  38  Ga.  608,  95  Am. 
Dec.  408. 

BUnolflw  People  v.  Western  Life  In- 
demnity Co.,  161  IlL  App.  116;  Nel- 
son v.  Board  of  Trade,  58  111.  App. 
399. 

MaaaachuDttfc  See  Longyear  v. 
Hardman,  219  Mass.  405,  Ann.  Cas. 
1916  D  1200,  106  N.  E.  1012. 

Mtahigan,  Meurer  v.  Detroit  Musi- 
cianji'  Benevolent  &  Protective  Ass'd, 
95  Mich.  451,  54  N.  W.  954;  Erd  v. 
Bavarian  Nat.  Aid  &  Belief  Ass'n, 
67  Mich.  233,  34  N.  W.  555;  AUnntt 
V.  Subsidiary  lligh  Court,  62  Mich. 
110,  28  N.  W.  802. 

MiJMKmrt  State  t.  Adams,  44  Mo. 
670. 

New  Jersey.  Sibley  v.  Board  of 
Management  of  Carteret  Olub,  40  N. 
J.  L.  295;  Pirics  v.  First  Buasian 
Slavonic  Greek  Catholic  Benev.  So- 
ciety, 83  N.  J.  Eq.  29,  89  Atl.  1036. 

New  Toxk.  People  ▼.  Musical  Mu- 
tual Protective  Union,  118  N.  Y.  101, 
28    N.    E.    129;    Wileox   ▼.    Supreme 
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fuller    eL3cpelled  without  a  hearing  or  without  reasonable  notice  and  an 

oppo]rt:ixjiity  to  be  heard  or  without  compliance  with  the  provisions  of 

the    olx^LEter  and  by-laws,  even  though  the  expulsion  is  for.  sufficient 

caujs^.^^      The  existence  of  another  adequate  and  complete  remedy  may 

pre^v^xa.'fc.    mandamus  for  this  purpose,'*  and  it  has  been  held  that  a 

mena.l>^ar  who  has  recovered  damages  for  the  expulsion  cannot  seek  re- 

instd^tr^xxient  by  means  of  mandamus,  €fv^:i  though  it  appears  that  an  ' 

app^ckX   l:ias  been  taken  in  the  action  for  damages  and  is  not  finally  dis- 

pos^^l     cxf.^    Also  there  are  some  decisions  that  hold  that  a  suit  in 

eqnit^y  xxiay  be  maintained  by  a  member  of  a  corporation  to  prevent  his 

expviliBSon  or  to  compel  reinstatement/^  but  the  better  opinion  is  th^t 

remedy  by  mandamus  is  adequate  to  restore  membership, 


^^Eoyal  Arcanum,  123  App.  Div. 

N.  T.  Supp.  483;  People  v. 

<^ent  Order  BMth  Abraham  of 

•States  of  America,   116  App. 

,  101  N.  Y.  Supp.  866;  Weid- 

«  Keppler,  84  App.  Div.  235, 

Supp.   634;   People  v.   St. 

-MiB  Ben.  Society,  24  How.  Pr. 

State  V.  Lipa,  26  Ohio  St. 

Ivaaia.     Evans  v.  Philadel* 
b,  60  Pa.  St.   107;   Com.  v. 
Soe.  for  Mut.  Support  ft  Ab- 
.     15  Pa.  fit.  251;  Com.  v.  St. 
^enev.  Society,  2  Binney  441, 
Dee.    453;    Black    ft    White 
Society  v.  Vandyke,  2  Whart. 
Dec.  263. 
Taland.     Lavalle  v.   Societe 
Baptiste,   17  B.  I.   680,  16 
392,  24  At].  467. 
Hill.      State    ▼.    Milwaukee 
v™^^^     of  Commerce,  47  Wis.  670, 
^  *r  ^-      V-eO,  20  Wis.  63. 

^^**^«rally,  a^  to  membership  in 

co^ora.t;io^8,  Chap.  56,  subd.  xxvm. 

^'^^^■^iciua  will  lie  in  ^avor  of  an 

*x>  compel  an  insurance  com- 

sccept   money    tendered    in 

of  premiums  and  to  restore 

L«mber8hip  when  it  appears 

l>etitioner  was  a  member  of 

xn«   /***^Xi^ny  and  has  complied  with 

^t3      y^-A^^ws,    rules    and    regulations. 


psymeii.1;. 
that  tHo 


People  V.  Western  Life  Indemnity  Co., 
181  111.  App.  116.  Contra,  Schmidt 
V.  Abraham  Lincoln  Lodge,  84  Ky. 
490,  2  8.  W.  156. 

67 Michigan.  People  v.  Mechanics' 
Aid  Society,  22  Mich.  86. 

Mlflsonri.  Lysaght  v.  St.  X^ouis  Op- 
erative Stonemasons'  Ass'n,  55  Mo. 
App.  538. 

New  York,  People  v.  Musical  Mut. 
Protective  Aw'n,  47  Hun  273,  118  N. 
Y.  101. 

Kortb  Oarolinjk  Delacy  v.  Neuse 
Biver  Nav.  Co.,  1  Hawks  274,  9  Am. 
Dec.  636. 

Pennsylvania.  Com.  v.  German  Soc. 
for  Mut.  Support  ft  Assistance,  15 
Pa.  St.  251. 

66  Harrison  v.  Simonds,  44  -Conn. 
318. 

•9  State  V.  Lipa,  28  Ohio  St.  665. 

70T7nited  States.  Hall  v.  Supreme 
Lodge  Knights  of  Honor,  24  Fed.  450. 

Miaaouxl  Albers  v.  Merchants'  Ex- 
change of  St.  Louis,  39  Mo.  App.  583. 

Kew  Jersey.  Altmann  v.  Benz,  27 
N.  J.  Eq.  331. 

New  York;  Olery  v.  Brown,  51 
How.  Pr.  92. 

Pennsylvania.  Leech  v.  Harris,  2 
Brewst.  571;  Thomas  v.  Ellmaker,  1 
Pars.  Eq.  Cas.  98. 

South  Carolina.  Smith  v.  Smith,  3 
Desauss.  Eq.  557. 
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equity  will  not  aBBume  jurisdiction  unlesB  there  are  peculiar  circnin- 
stances  rendering  the  interference  necessary.^ 

The  discretionary  power  of  the  court  may  be  exercised  and  the  writ 
denied  where  it  appears  that  the  petitioner  seds  merely  to  enforce  a 
technical,  naked,  legal  ri^t,  and  where  demands  and  claims  between 
the  relator  and  the  corporation  and  other  stockholders  are  involved,  so 
that  injustice  may  result  from  the  granting  of  the  writ.''* 
.  Mandamus  will  not  lie  to  annul  a  forfeiture  of  shares  for  the  non- 
payment of  an  assessment  and  to  reinstate  the  petitioner  as  a  stock- 
holder of  a  foreign  company  on  the  ground  that  the  assessment  was 
illegal,^  and  the  remedy  is  not  available  to  compel  a  foreign  mutual 
insurance  company  to  restore  a  member  to  his  rights  under  a  policy 
issued  to  him  in  the  state  of  the  corporation's  domicile J^ 


§3269.  Bastoration  of  membership  in  assodation  or  sodatj. 

While  mandamus  is  available  to  compel  restoration  to  membership 
in  a  society  or  association  which  is  incorporated''*  or  which  enjoys 
a  public  franchise,^*  it  is  usually  held  that  the  remedy  is  not  available, 
in  the  al^nce  of  statute,  to  restore  membership  in  a  voluntary  un- 
incorporated association.''''  The  reason  for  the  distinction  is  based  on 
the  nature  of  the  membership  in  incorporated  and  unincorporated  as- 
sociations, and  rests  in  the  fact  that  property  rights  are  involved 
where  a  member  of  a  corporation  is  excluded  from  his  rights.  As  was 
well  said  in  one  case,  ''Property  rights  the  courts  can  deal  with ;  rights 
in  an  incorporated  company  are  of  that  character,  and  the  right  of 
membership  is  ordinarily  assignable.  Voluntary  associations  are  quite 
different.  The  courts  can  deal  with  property  rights  of  such  associa- 
tions if  there  are  amy,  while  they  cannot,  by  a  mandatory  writ,  intrude 


71  Sturg^  ▼.  Board  of  Trade  of  Chi- 
cago, 86  m.  441;  Baxter  v.  Board  of 
Trade  of  Chicago,  83  IlL  146;  Fisher 
V.  Board  of  Trade  of  Chicago,  80 
111.  85;  Gregg  v.  Massachusetts  Med- 
ical Society,  111  Mims.  185,  15  Am. 
Rep.  24;  White  v.  Brownell,  4  Abb. 
Pr.  N.  S.  (N.  Y.)  162. 

78  State  V.  Bank  of  Conception,  174 
Mo.  App.  589,  163  8.  W.  945. 

73  North  State  Copper  &  Gold  Min. 
Co.  V.  Field,  64  Md.  151,  20  Atl.  1039. 

74  Smith  v.  Mutual  Life  Ins.  Co.y 
14  Allen  (Mass.)  336. 

76  See  I  3288,  supra,  and  Chap.  56, 
subd.  zxvm,  infra. 


76SUte  V.  Cummins,  171  Ind.  112, 
36  L.  B.  A.  (N.  S.)  945,  85  N.  E.  359. 

77  Wallace  v.  Grand  Lodge  of  United 
Brothers  of  Friend3hip,  32  Ky.  L.  Bep. 
1013,  107  S.  W.  724;  Frank  v.  National 
Alliance  of  Bill  Posters,  69  N.  J.  L. 
380,  99  Atl.  134;  People  v.  Brother- 
hood of  Painters,  Decorators  ft  Paper- 
hangers  of  America,  218  N.  Y.  115, 
112  N.  £.  752;  Weidenfeld  v.  Keppler, 
84  N.  Y.  App.  Div.  235,  82  N.  Y.  Supp. 
634,  citing  cases  and  giving  reasons 
for  the  distinction;  Doyle  v.  Burke,  29 
B.  L  123,  16  Ann.  Cas.  1245,  69  AtL 
362. 
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one  man's  companionship  on  another.  The  attempt  to  do  so  would  be 
unavailing,  as  it  would  lead  only  to  the  disintegration  of  the  associa- 
tion. ' '  ^*  The  authorities  are  not  entirely  harmonious  on  the  question, 
however,  and  there  are  some  cases  which  hold  that  mandamus  is  the 
proper  remedy  to  compel  reinstateznent  in  au  unincorporated  associa- 
tion,™ 

In  accordance  with  the  general  rule,  it  ia  held  that  mandamus  is  not 
available  to  compel  restoration  in  a  trade  union  which  is  not  incor- 
porated,'" or  in  a  stock  exchange.*^  The  remedy  ia  available,  how- 
ever, to  test  the  validity  of  the  expulsion  of  a  member  of  a  religious 
eorporation,"'  and  has  been  held  to  lie  at  the  instance  of  an  expelled 
physician  to  compel  reinstatement  in  a  medical  society .•• 

If  expulsion  or  forfeiture  of  membership  is  effected  in  accordance 
with  valid  by-laws  which  are  in  force,  the  courts  will  usually  not  in- 
terfere," and  it  has  also  been  held  that  the  writ  would  be  denied 
where  there  was  just  cause  for  refusing  admission  to  the  member,  and 
where  he  would  be  expelled  if  admitted.*"    Mandamus  was  held  the 

Tl  Frank    v.    National    Alliance    of      Board  of  Trade  of  Chicago,  125  111. 
Bill  Ptwtera,  S9  M.  J.  L.  380,  99  AtL      App.  20,  aff'd  22i  111.  370,  79  N.  E. 
611. 

If  a  relator  is  duly  notified  of 
charges  against  him,  has  a  fair  trial 
at  which  such  chargee  are  proved,  apd 
ie  expelled  under  a  valid  by-law,  man- 
damus will  not  lie  to  reinstate  bim. 
State  V.  Milwaukee  Chamber  of  Coiu- 
morce,  47  Wis.  fl70,  3  N.  W,  760. 

In  a  mandamuB  proceeding  to 
pel  reinstatement  in  an  association, 
where  it  appeared  that  the  disciplinary 
action  of  such  association  was  no 
thorized  by  the  by-laws,  the  facts 

sufficient  to  justify  "■- '  '- 

ing  upon  the  assoeia 
why  the  relator  sh 
stated.      Stafal    v. 
Men's  Ass 'n,  77  N. 
1114. 

■■In  tba  exercise 
the  court  will  deny 
instance  of  a  physic 
mission  in  a  medical 
appears  that  be  ha 
gross  misconduct, 
both,  and  would  b< 
mitted.     Ex  parte  ] 


134. 

W  Otto  V.  Journeymen  Tailors '  Pro- 
t«etive  A  Benevolent  Union,  75  Cal. 
308,  7  Am.  8t.  Rep.  156,  17  Pac.'217. 

M  Frank  v.  National  Alliance  of  Bill 
Posters,  89  N.  J.  L.  380,  99  Atl.  1S4. 

•IWeidenfold  v.  Keppler,  84  N.  Y. 
App.  Div.  235,  82  N.  T.  Supp.  634. 

U  Saltmau  v.  Nesson,  201  Mass.  S34, 
88  N.  E.  3. 

t3  State  V.  Georgia  Medical  Society, 
38  Qa.  608,  95  Am.  Bee.  406. 

Mandamus  lies,  at  the  instauoe  of  a 
physician,  to  compel  reinstatement  in 
a  medical  society,  it  appearing  that 
he  had  merely  violated  certain  con- 
ventional regulations.  People  v.  Med- 
ical Society  of  Erie  Connty,  3S  N.  Y. 
187. 

MThe  courts  will  not  interfere  to 
prevent  forfeiture  of  membership  in  a 
board  of  trade,  which  is  a  mere  vol- 
untary organization,  though  incorpo- 
rated, where  it  appears  that  the  for- 
feiture in  question  was  made  pniauant 
to  by-laws  in  force  at  the  time  of 
acquisition  of  membership.    People  v. 


V  Priv.  Corp.— 25 
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proper  remedy  in  one  case  where  a  subordinate  lodge  sought  to  compel 
a  grand  lodge  to  reinstate  it,  since  important  and  tangible  rights  of 
property  were  involved.  Also,  in  that  case  the  relators  could  not  pro- 
ceed by  injunction,  as  the  wrong  had  been  accomplished,  and  they 
could  not  sue  for  damages,  since  the  organization  had  no  funds  to  pay 
such  damages  and,  in  addition,  the  damages  were  too  indefinite  to  be 
ascertained.'* 

Usually  the  courts  will  not  undertake  to  restore  membership  in  for- 
eign fraternal  beneficial  associations  because  of  the  reluctance  to  in- 
terfere with  the  internal  affairs  of  such  corporations  and  because  of 
the  questions  of  jurisdiction  which  arise.'^ 

§  3290.  Gompelliiig  admisrion  or  restoration  as  student  in  educa- 
tional institution.  With  respect  to  the  rights  of  students  to  compel 
reinstatement  or  admiss\on  in  colleges,  universities  and  similar 
institutions,  there  is  some  conflict  of  opinion,  due  probably  to  the 
difference  in  the  nature  of  the  membership.  In  one  case,  a  law^ 
school  student  was  wrongfully  deprived  of  membership  in  a  univer- 
sity, and  mandamus  was  held  the  proper  remedy  to  compel  restora- 
tion, the  court  holding  that  the  question  whether  the  school  was 
organized  for  profit  or  not  was  immaterial.  The  ground  of  the 
decision  was  that  the  relator  was  a  member  of  an  incorporated 
society  and  had  been  wrongfully  deprived  of  his  privileges.'*  A  some- 
what similar  case  arose  in  New  York  in  which  a  student  who  had  com- 
plied with  the  conditions  and  requirements  of  a  medical  college  sought 
to  compel  its  authorities  to  allow  him  to  present  himself  for  the  final 
examination  for  a  degree,  and  again  mandamus  was  held  the  only  ade- 


Y.)  665.    But  see  { 3288,  supra,  as  to      expelled    is    a    foreign    corporation, 
the  necessity   of  notice   and   hearing      People  v.  National  Slavonic  Society, 


even  where  sufficient  cause  exists  for 
expulsion. 

•6  Golden  Star  Lodge  No.  1  v.  Wat- 
terson,  158  Mich.  696, 133  Am.  St.  Bep. 
404,  123  N.  W.  610. 

•7  People  V.  Brotherhood  of  Paint- 
ers, Decorators  &  Paperhangers  of 
America,  218  N.  T.  115,  112  N.  E. 
752;  People  v.  National  Slavonic  Soc. 
of  United  States  of  America,  144  N. 
T.  App.  Div.  574,  129  N.  T.  Supp.  603. 

The  court  should  decline  jurisdic- 
tion of  a  mandamus  proceeding  where 
the  relator  is  a  nonresident  and  the 
subordinate  lodge  from  which  he  was 


153  N.  T.  App.  Div.  885,  137  N.  Y. 
Supp.  1057. 

Where  a  foreign  corporation  has  not 
been  authorized  to  do  business  in  a 
state  and  has  done  no  act  to  subject 
it  to  the  jurisdiction  of  the  state,  its 
action  in  reference  to  its  internal  .af- 
fairs may  not  be  controlled  by  the  writ 
of  mandamus.  People  v.  Brotherhood 
of  Painters,  Decorators  &  Paper- 
hangers  of  America,  218  N.  Y.  115, 
112  N.  E.  752. 

U  Baltimore  University  v.  Oolton, 
98  Md.  623,  64  L.  B.  A.  108,  57  Atl.  14. 
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remedy.    While  the  Court  of  Appeals  delivered  no  opinion  in 
,  it  may  be  said  that  the  decision  rested  on  the  notion  that  the 
liad  acquired  a  status,  evidence  of  which  in  the  form  of  a  de- 
arbitrarily  refused.*®    Other  decisions  on  this  subject  deny 
to  mandamus  and  a  student  who  is  refused  admission  or  who 
a  diploma,  inust  enforce  his  contract  by  an  action  for  dam- 
if  that  is  not  adequate,  he  may  compel  specific  performance, 
which  is  considered  adequate.®^    These  cases  point  out  that 
ontractual  obligation  is  involved,  and  if  the  courts  enter  upon 
of  such  obligations,  there  is  no  rule  by  which  it  can 
mined  in  what  cases  the  writ  should  be  refused.    And  the  mere 
X>  of  a  particular  situation  is  not  a  good  reason  for  departing 
c  general  rule  against  enforcing  contracts.    Probably  the  best 
<3  case  admits,  however,  that  if  mere  expedition  of  remedy  is 
,  there  is  no  other  adequate  remedy  for  such  students  than 


us. 


91 


^H.  Issuance  of  certiflcateft  of  stock.  By  the  weight  of 
•ty,  mandamus  will  lie  to  compel  a  corporation  to  issue  a 

certificate  of  stock  when  it  has  the  power  and  is  under  the 
mon  to  do  so,  and  when  it  wrongfully  refuses  to  issue  such 
».te.®*  The  existence  of  other  remedies,  has  been  held  to  bar 
"^  mandamus  in  one  state,  however.  It  was  held  that  the  rem- 
Law  by  an  action  to  recover  damages  or  in  equity  to  compel  the 
.tion  or  its  officers  to  issue  the  certificate  was  adequate,  and  at- 

was  called  to  a  statute  providing  that  mandamus  should  not  be 

'in  a  case  where  there  is  a  plain  and  adequate  remedy  in  the 
■y  course  of  the  law."  ^  And  in  another  state  it  has  been  held 
indamus  will  not  lie  to  compel  the  issuance  and  delivery  of  stock 
:he  stock  sought  to  be  recovered  has  some  pecuniary  and  special 

eculiar  to  itself  .•* 


^3)le  V.  Bellevue  Hospital  Med- 
lege,  60  Hun  (N.  Y.)   107,  14 
i'lipp.  490,  aff'd  128  N.  Y.  621, 
^.  253. 

"te  V.  Board  Managers  Presby- 
Bospital  of  New  Orleans,  131 
»  59  So.  108;  Booker  v.  Grand 
3£edieal  College,  156  Mich.  95, 
a  A.  (N.  S.)  447,  120  N.  W. 
«ite  V.  Milwaukee  "Medical  Col- 
^8  Wis.  7,  3  L.  R.  A.  (N.  8.) 
6  Am.  St.  Rep.  21,  8  Ann.  C»s. 
N.  Vf.  116. 


91  See  Booker  v.  Grand  Rapids  Med- 
ical College,  156  Mich.  95,  24  L.  R.  A. 
(N.  S.)   447,  120  N.  W.  589. 

99  In  re  Ballon,  215  Fed.  810;  State 
V.  New  Orleans  Gaslight  Co.,  25  La. 
Ann.  413;  Dennett  v.  Acme  Mfg.  Co., 
106  Me.  476,  76  Atl.  922;  State  v. 
Cheraw  &  C.  R.  Co.,  16  S.  C.  524. 

W  State  V.  Carpenter,  51  Ohio  St. 
83,  46  Am.  St.  Rep.  556,  37  N.  E.  261. 

94  State  V.  Jumbo  Extension  Min. 
Co.,  30  Nev.  192,  133  Am.  St.  Rep. 
715,  16  Ann.  Cas.  896,  94  Pac.  74. 
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The  right  to  relief  in  this  regard  ia  subject  to  the  usual  rule  that  the 
petitioner  must  show  a  clear,  leg^  right  to  the  writ  before  it  will  issue, 
'  and  accordingly  mandamus  should  be  denied  where  there  is  a  contro- 
versy between  the  parties  as  to  their  legal  rights  under  an  agreement 
referred  to  in  the  certificate  and  under  which  the  petitioner  claims  the 
right  to  the  stock,  the  nature  of  the  agreement  not  appearing.** 

Further  consideration  of  the  remedies  of  a  stockholder  to  compel 
the  issuance  of  his  certificate  is  found  in  a  subeequent  chapter.** 

g  3292.  Transfer  of  vtock  on  oorpraute  books.  In  a  later  chapter, 
there  is  considered  the  conSict  in  the  authorities  as  to  whether  or  not 
mandamus  may  be  employed  to  compel  the  transfer  of  stock  on  the' 
corporation's  books.*' 

§  3293.  D^very  of  books  and  reocHtU  to  prefer  officerB.  It  is  well 
established  that  mandamus  is  the  proper  remedy  to  compel  the 
surrender  and  delivery  of  corporate  books  and  records  to  the  ofScers 
properly  entitled  thereto."  It  has  also  been  held  that,  the  fact  that 
title  to  oflBce  may  be  incidentally  involved  does  not  prevent  the  relief.** 
The  remedy  by  replevin,  which  is  a  local  action,  has  been  held  inade- 
quate in  a  suit  where  it  appeared  that  a  portion  of  the  property  was 
situated  in  another  jurisdiction.* 

HTownes  V.  NicbolH,  73  Me.  51S.  elected  tmeteeB.    Ward  v.  SasEeer,  93 

H  See  Chap.  56,  subd.  vni.  Hi.  281,  57  Atl.  208. 

ST  See  Chap.  56,  aubd.  itxin,  infra.  But  mandanius  does  not  He  at  the 

MOallfonila.  Potomac  Oil  Co.  v.  suit  of  one  claiming  to  be  the  law- 
Dye,  10  Cal.  App.  534,  102  Pac.  677.  ful  bolder   of   a    corporate   office    to 

LonlAlaiu.     State  v.  Biedy,  50  La.  recover  property   appurtenant   thereto 

Ann.  258,  23  So.  327.  and   in    the    hands    of   a   pergon    not 

Uarylaad.    Ward  v.  Saaaeer,  98  Md.  claiming  title  to  eueh  office.    State  v. 

281,  57  Atl.  208.  James,  73  W.  Va.   753,  81   8.  E.   550. 

HlnnesoU.      State    v.    Gnertin,   106  M  Potomac  Oil  Co.  v.  Dje,  10   Cal. 

Minn.  248,  130  Am.  St.  Sep.  610,  119  App.  534,  102  Pac.  677. 

N.  W.  43.  An  officer  whose  term  of  office   has 

New    Yoik.      In    re    Joarnal    Pub.  expired  cannot  defeat  hie  successor  '■ 

Club,   30   Misc.   326,   63   N.   Y.   Bupp.  righbs  to  a  writ  of  mandamus  for  pos- 

465.     See  In  re  Semken,  —  App.  Div.  eessiDu  of  the  indicia  of  office  and  the 

— ,  163  N.  T.  Supp.  193.  property   of   the   corporation   by   rais- 

OUalioma.     See   State  v.   Cline,   29  ing  a  question  ae   to  the   validity   of 

Okla.  157,  35  L.  B.  A.  (N.  8.)  527,  the   latter 'b   title.     Beard   v.   Beard, 

Ann.  Cas.  1913  A  481,  116  Pac.  767.  68  Ore.  512,  134  Pac.  1196,  133   Pac. 

See  also  |  2807.  797. 

Mandamus  will  lie  to  compel  the 
delivery  of  property  and  records  of 
an   incorporated   academy    to    newly- 
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that: 

§ 

the 

to  G 


a  mandamus  proceeding  is  bronght  to  compel  the  delivery  of 
d  papers,  the  defendant  cannot  interpose  as  a  defense  the  fact 
property  is  no  longer  in  his  custody,  and  that  he  has  volunta- 
it  over  to  a  stranger.* 


Perfonnailoe  of  duties  as  to  taxes.    Mandamus  is  among 
edies,  which  are  treated  in  a  subsequent  chapter,'  employed 
pel  a  corporation  to  pay  taxes  assessed  upon  its  stock,  there 
o  other  adequate  remedy  barring  the  suit.^ 


in-     -AJt»I»XJCATION   OP  REMEDY   TO  PABTICULAB  CLASSES  OP   CORPORATIONS 

§  32^C  Public  service  corporations^— In  general    The  law  regard- 

]xx^    "tliL^    remedies  applicable  in  enforcing  compliance  with  the  regula* 

lio^^      SToveming  public  utilities  is  given  detailed  consideration  in  a 

^\i^^^^<3Li::«.€nt  chapter,*  but  it  may  be  said  here  that  it  is  a  well-settled 

ts^e   'tl:^.^t  corporations  may  be  compelled  by  mandamus  to  perform 

their  c3.^ijaties  to  the  public*    Accordingly,  mandamus  is  the  proper  pro- 

ceedix^.^^   to  compel  public  service  corporations  to  perform  duties  imposed 

by  st^^-^jitory  provisions,^  or  by  the  corporate  charter*  or  growing  out 

of  th^     ^^cceptance  by  such  corporations  of  grants  made  by  municipal- 
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e  V.  Powers,  145  N.  Y.  App. 
,  130  N.  Y.  Supp.  529. 
he  ehapter  on  Taxation,  infra. 
«y  V.  State,  42  Ind.  480;  £m- 
tate,  41  Md.  38;  Town  of  St 
-v.  National  Car  Co.,  57  Yt. 


^tatntea  imposing  taxes  some- 

ceify  plain  legal  duties  which 

enforced  by  mandamus.    Thus, 

been    held    that    the    duty 

^arporation  to  furnish  a  list  of 

Iders,    with    their    residences, 

<dstatement   of  the  amount   of 

^'^^ned  by  each  to  tax  officers 

enforced  by  mandamus.   Fire- 

K^ss.  Co.  v.  Baltimore,  23  Md. 


the  chapter  on  Governmental 
ons,  infra. 

0.     Seaton  Mountain  Elec. 

Keat  ft  Power  Co.  v.   Idaho 

^     Inv.  Co.,  49  Colo.  122,  33  L. 

C^.  S.)  1078,  111  Pac.  834. 

cttcut.    State  v.  Hartford    & 
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N.  H.  B.  Co.,  29  Conn.  538. 

Florida.  Woodbury  v.  Tampa  Wa- 
ter Works  Co.,  57  Fla.  243,  21  L.  B. 
A.  (N.  S.)   1034,  49  So.  556. 

KaniMig.  Potwin  Place  v.  Topeka 
By.  Co.,  51  Kan.  609,  37  Am.  St.  Bep. 
312,  33  Pac.  309. 

Maine.  Bobbins  v.  Bangor  B.  ft 
Elec.  Co.,  100  Me.  496,  1  L.  B.  A. 
(N.  S.)  963,  62  Atl.  136. 

Mlimeaota.  State  v.  Consumers' 
Power  Co.,  119  Minn.  225,  41  L.  B. 
A.  (N.  S.)  1181,  Ann.  Cas.  1914  B  19, 
137  N,  W.  1104. 

New  York.  People  v.  New  York, 
L.  E.  &  W.  B.  Co.,  104  N.  Y*  58,  58 
Am.  Bep.  484,  9  N.  E.  856. 

And  see  cases  cited  infra,  this  sec- 
tion. 

7  Board  of  Bailroad  Com'rs  v,  Del- 
aware, L.  ft  W.  B,  Co.,  79  N.  J.  L. 
219,  76  Atl.  236. 

estate  y.  Marion  Light  ft  Heating 
Co.,  174  Ind.  622,  92  N.  E.  731. 
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ities.*  "When  a  corporation  eiereises  public  franchises,  and  engages 
in  rendering  a  public  service,  the  duties  of  the  corporation  to  the 
public  collectively  and  individually  need  not  be  expressed  in  the 
charter  or  in  statutes.  The  duties  may  arise  by  implication  of  law 
from  the  relation  voluntarily  assumed  by  the  corporation  towards  the 
members  of  the  public  in  using  the  franchises  and  in  undertaking  to 
render  public  aerviee."'*  Such  duties  imposed  by  the  acceptance  of 
public  franchises  may  be  enforced  by  mandamus.^' 

A  number  of  illustrations  of  the  various  duties  of  public  service 
corporations  which  may  be  enforced  by  mandamus  are  contained  in 
the  subsections  which  follow. 


g  3296.  —  Canal  ccHupaiiies;  ditches.  Mandamus  will  lie  to  compel 
a  canal  company  to  keep  its  canal  in  a  navigable  condition  '*  or  to 
compel  such  a  corporation  to  erect  a  bridge  over  the  canal,^'  as  when 
the  canal  cuts  across  a  highway  '*  or  when  a  bridge  is  ordered  erected 
by  a  board  of  supervisors  in  accordance  with  a  statute.^' 

In  a  mandamus  proceeding  to  compel  a  corporation  to  clear  out 


SFtoiliU.  state  v.  Tampa  Water 
Works  Co.,  S7  Fla.  533,  22  L.  B.  A. 
(N.  S.)  680,  48  So.  639. 

nunols.  Chicago  v.  Chicago  Tel. 
Co.,  230  ni.  1S7,  13  L.  E.  A.  (N.  S.) 
1084,  12  Ann.  Can.  109,  82  N.  E.  607. 

ladiNUk  State  v.  Marion  Light  & 
Heating  Co.,  174  Ind.  622,  ft2  N.  B. 
731;  GreenReld  Gas  Co.  v.  Trees,  165 
Inil,  309,  75  N.  E.  2;  Seymour  Water 
Co.  V.  Seymour,  163  Ind.  120,  70  N. 
E.  514;  State  v.  Consumers'  Gas 
Trust  Co.,  157  Ind.  345,  55  L.  R.  A. 
245,  61  N.  E.  674;  Portland  Natural 
Gas  *  Oil  Co.  V.  State,  135  Ind.  54, 
21  L.  B.  A.  639,  34  N.  E.  SIS. 

Iowa.  Independent  School  Diet,  of 
he  Mars  v.  Le  Mars  Water  A  Light 
Co.,  131  Iowa  14,  10  L.  E.  A.  (N.  a) 
859,  107  N.  W.  944. 

KaniWH,  Potwin  Place  v.  Topeka 
By.  Co.,  51  Kan.  609,  37  Am.  St.  Rep. 
312,  33  Pac.  309. 

OkUliom».  Bartlesville  Water  Co. 
V.  Bartleaville,  150  Pac.  118;  Okla- 
homa City  V.  Oklahoma  B.  Co.,  20 
Okla.  1,  16  L.  E.  A.  (N.  a)  651,  93 
Pac.  48. 
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Tncaa.  International  Water  Co.  v. 
El  Paso,  51  Tex.  Civ.  App.  321,  112 
a  W.  816. 

IP  Woodbury  v.  Tampa  Water  Works 
Co.,  57  Fla,  243,  21  L.  E.  A.  (N.  B.) 
1034,  49  So.  556.  See  State  v.  Marion 
Light  ft  Beating  Co.,  174  Ind.  622, 
82  N.  E.  731;  Oklahoma  City  v.  Okla- 
homa E.  Co.,  20  Okla.  1,  16  L.  B.  A. 
(N.  S.)   651,  93  Pac.  48. 

II  State  V.  Marion  Light  ft  Heating 
Co.,  ^74  Ind.  622,  92  N.  E.  731;  Okla- 
homa Natural  Oas  Co.  v.  State,  — 
Okla.  — ,  150  Pac.  475;  Haugen  t. 
Albina  Light  &  Water  Co.,  21  Ore. 
411,  14  L.  E.  A.  424,  28  Pac.  244. 

1*  Savannah  ft  0.  Canal  Co.  v.  Shu- 
man,  91  Ga.  400,  44  Am.  St.  Sep.  43, 
17  S.  B.  937. 

U  State  V.  Savannah  ft  0.  Canal  Co., 
26  Ga.  665. 

l*In  re  Trenton  Water  Power  Co., 
20  N.  J.  L.  659. 

U  County  of  Fresno  v.  Fowler 
Switch  Canal  Co.,  68  Cal.  3S9,  9  Pae. 
309. 
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ditcti.es,  where  it  is  alleged  that  such  duty  is  imposed  by  the  charter, 

it  beixi^  obligatory  to  raise  money  for  the  purpose  from  the  members, 

an   £ixxs^wer  of  the  company  to  the  effect  that  it  has  not  the  means  or 

ci«cid"fc  to  perform  the  required  duty,  raises  several-- points  of  contro- 

ver-sy-,   so  that  an  alternative  writ  will  be  granted  in  order  that  the 

issues   may  be  determined.** 

§  3207.  —  Dams.  A  water  company  may  be  compelled  by  mandar 
nia.s  "to  perform  its  charter  duty  of  keeping  a  river  road  free  from  ob- 
stmcj-tdons,*''  and  mandamus  will  also  issue  to  compel  a  corporation 
whiolx  is  the  owner  of  a  dam,  to  lower  it  to  the  height  authorized  by 
law,  it;  appearing  by  the  clear  preponderance  of  evidence  that  the  dam 
is  lii^lier  than  is  authorized,*' 


S  3208.  — Electric  light  companies.  Mandamus  is  the  proper 
remedy  to  compel  an  electric  light  company  to  perform  its  duty  of 
sQI>I>lying  the  public  with  light,*®  and  the  same  remedy  is  available 
to  <ioicnpel  a  purchaser  of  the  franchise  of  such  a  company  to  furnish 
^^'^  service.**  In  such  a  proceeding  the  respondent  corporation  has 
]  ^  t^xirden  of  establishing  any  defense  predicated  upon  the  inability 
-^^^^Jrnish  service,  whether  such  inability  arises  through  physical, 
>  financial  or  other  obstacles,**  and  the  corporation  also  has  the 
^^n  of  establishing  a  custom  not  to  perform  the  details  of  connect- 
ts  lines  with  the  premises  of  applicants  for  service.**  If  an  appli- 
^^^Ss:^  whose  house  is  in  an  established  service  zone  has  made  proper  ap- 
plication and  demand  for  service  and  has  his  house  properly  equipped 
for  service,  his  right  to  the  writ  of  mandamus  is  prima  facie  estab- 
lished.** 


to 
lei 

V* 
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16  Lock  y.  Bepaupo  Meadow  Go.  (N. 
X  L.),  57  Atl.  423. 

17  State  V.  Ousatonic  Water  Co.>  51 
Conn.  137. 

li  State  V.  Kansas  Flour  Mills  Co., 
—  Kan.  — ,  164  Pac.  1170. 

Instate  V.  Consumers'  Power  Co., 
119  Minn.  225,  41  L.  B.  A.  (N.  S.) 
1181,  Ann.  Cas.  1914  B  19,  137  N.  W. 
1104. 

SO  State  V.  Benson,  108  MisiS.  779, 
67  So.  214. 

tl State  V.  Consumers*  Power  Co., 
119  Minn.  225,  41  L.  B.  A.  (N. 
S.)  1181,  Ann.  Cas.  1914  B  19,  137 
N.  W.  1104. 


8S State  V.  Consumers'  Power  Co., 
119  Minn.  225,  41  L.  B.  A.  (N. 
S.)  1181,  Ann.  Cas.  1914  B  19,  137 
N.  W.  1104. 

In  a  mandamus  proceeding  to  com- 
pel an  electric  light  company  to  fur- 
nish service,  it  will  be  presumed  that 
the  respondent  follows  the  usual  cus- 
tom and  itself  performs  the  details  in- 
t^ident  to  the  connection  of  its  lines 
with  the  premises  of  applicants  for 
service.  State  v.  Consumers*  Power 
Co.,  119  Minn.  225,  41  L.  B.  A.  (N.  8.) 
1181,  Ann.  Cas.  1914  B  19,  137  N.  W. 
1104. 

S8 State  V.   Consumers'  Power  Co., 
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§3299.  —Express  oompanies.  An  express  company,  like  other 
carriers,  may  be  compelled  by  mandamus  to  receive  and  carry 
property.** 

The  Interstate.  Commerce  Act  provides  that  it  shall  be  unlawful  for 
a  carrier  to  give  an  unreasonable  preference  to  any  particular  descrip- 
tion of  traflSc  or  to  subject  such  traflSc  to  undue  or  unreasonable  prej- 
udice or  disadvantage  in  any  respect,  and  it  has  been  held  that  a 
petition  for  mandamus  to  compd  an  express  company  to  accept  and 
transport  intoxicating  liquors  to  customers  of  the  petitioner  residing 
in  that  portion  of  the  state  of  Oklahoma  commonly  known  as  the 
Indian  Territory,  is  within  such  Act,  provided  that  intoxicating 
liquor  is  an  article  of  commerce  and  is  not  prohibited  by  law  from 
being  introduced  into  the  territory  referred  to.** 

gSSOO.  — Ferry  companies.  When  ferr^  franchises  have  been 
granted  to  a  city,  mandamus  is  available  to  compel  such  city  to 
operate  the  ferries.** 

§3301.  — Gias  and  heating  companies.     Where  a  corporation, 

granted  a  franchise  to  supply  gas,  refuses  to  do  so  at  reasonable  rates, 
mandamus  will  lie  to  compel  it  to  do  so  *^  and  if  the  supply  has  been 
commenced,  a  suit  in  equity  may  be  maintained  to  enjoin  the  corpora- 


119  Minn.  225,  41  L.  B.  A.  (N.  S.) 
1181,  Ann.  Cas.  1914  B  19,  137  N.  W. 
1104. 

M  Southern  Exp.  Go.  v.  Bose,  124 
Ga.  581,  5  L.  B.  A.  (N.  S.)  619,  53 
S.  E.  185;  Attorney  General  v.  Amer- 
ican Exp.  Co.,  118  Mich.  682,  77  N. 
W.  317. 

85  United  States  v.  United  States 
Exp.  Co.,  180  Fed.  1006. 

86  In  re  Wheeler,  62  N.  Y.  Misc. 
37,  115  N.  Y.  Supp.  605. 

87  Indiana.  Greenfield  Gas  Co.  v. 
Trees,  165  Ind.  209,  75  N.  E.  2;  State 
V.  Consumers '  Gas  Trust  Co.,  157  Ind. 
345,  55  L.  B.  A.  245,  61  N.  E.  674. 

Iowa.  Phelan  v.  Boone  Gas  Co.,  147 
Iowa  626,  31  L.  B.  A.  (N.  S.)  319, 
125  N.  W.  208. 

MasBachusettB.  Cox  v.  Maiden  & 
M.  Gas  Light  Co.,  199  Mass.  324,  17 
L.  B.  A.  (N.  S.)  1235,  127  Am.  St. 
Bep.  503,  85  N.  E.  180. 


New  Jersey.  Public  Service  Gas 
Co.  V.  Newark,  86  N.  J.  Eq.  384,  98 
Atl.  404;  Public  Service  Corporation 
V.  American  Lighting  Co.,  67  N.  J. 
Eq.  122,  57  Atl.  482;  Johnson  v.  At- 
lantic City  Gas  &  Water  Co.,  65  N.  J. 
Eq.  129,  56  Atl.  550. 

New  Yoric  Bichman  v.  Consoli- 
dated Ga^  Co.,  114  App.  Div.  216,  100 
N.  Y.  Supp.  81;  People  v.  Manhattan 
Gas  Light  Co.,  45  Barb.  136. 

OregoxL  Mackin  v.  Portland  Gas 
Co.,  38  Ore.  120,  49  L.  B.  A.  596,  62 
Pac.  20,  61  Pac.  134. 

PemuBylvanla.  Miller  v.  Wilkes- 
Barre  Ga3  Co.,  206  Pa.  254,  55  Atl. 
974. 

Mandamus  lies  to  compel  delivery 
of  gas  in  the  performance  of  a  quasi 
public  duty  under  the  statute.  Cox  v. 
Maiden  &  M.  Gas  Light  Co.,  199  Mass. 
324,  17  L.  B.  A.  (N.  S.)  1235,  127  Am. 
St.  Bep.  503,  85  N.  E.  180. 
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lion,  from  ceasing  to  supply  gas.'®  If  an  unreasonable  price  is  de- 
mark^i^cl  by  such  corporations  for  their  product,  it  has  been  held  that 
a  cit^^r  imay  offer  what  it  conceives  to  be  a  reasonable  price,  and  if  the 
^as  ij3  ±hen  refused,  the  remedies  heretofore  mientioned  are  available.^ 
Also,  xnandamus  has  been  held  the  only  remedy  available  to  give  full 
Tvhere  public  utility  commissioners  refuse  to  reduce  the  rates  for 
But  the  writ  is  not  available  to  compel  the  laying  of  gas  mains 
I  no  imperative  and  obligatory  duty  is  imposed  but  the  right  as 
coxxf  ^xrred  is  permissive  and  enabling,  and  also  where  it  is  shown  that 
is  no  proof  that  the  gas  mains  are  needed  or  desired.'^  Further- 
y  mandamus  does  not  lie  to  compel  a  gas  company  to  operate  as 
^  coxKixnon  carrier  and  purchaser  under  a  certain  statute,  when  it  is 
^o^^rxx  that  such  statute  prescribes  a  general  course  of  conduct  and  a 
hrx^  series  of  continuous  acts  which  are  to  be  performed  and  where  it 
Also  ^.ppears  that  the  statute  in  question  provides  a  plain  and  adequate 
^TacM^^dy^  for  those  corporations  which  prove  recalcitrant.'* 

-A^   li  eating  company  may  be  compelled  by  mandeunus  to  furnish  heat 

foir  ^  i>ublic  library  in  accordance  with  the  terms  of  its  franchise  and  in 

ance  with  its  duty  as  implied  by  law.    In  such  a  case,  where  it 

that  heat  is  necessary  during  certain  months  of  the  year,  the 

pvEl>lji<»    is  directly  interested,  and  the  corporation  cannot  evade  its 

obll^^^i^^Qj^  by  showing  that  the  building  in  question  was  not  erected 

ifter  the  company  accepted  its  franchise,  by  the  fact  that  the 
ixig  as  erected  was  not  equipped  to  receive  heat  nor  by  the  fact 
^'^^^'t  ^Tach  building  is  located  two  squares  from  the  mains  or  conduits 
or   "tlx^    heating  company .•' 


to 


8  33«2 


—  Intemrbaa  raalwajrs.    Mandamus  is  the  proper  remedy 
an  electric  railway  to  conform  to  a  contract  with  a  township 
y  cars  are  required  to  be  stopped  when  hailed.'* 


57 


1^  isr. 


"•^1)116  Service  Gas  Co.  v.  New- 

^^  N.  J.  Eq.   384,  98   Atl.  404; 

Serviee  Corporation  v.  Amer- 

S^ghting  Co.,  67  N.  J.  Eq.  122, 

.^^        482.     See  State  v.  Conners- 

Zt  ^^  ^^^atural  Gas  Co.,  163  Ind.  563, 

3i.  483,  as  to  injunction  being 

per  remedy  to  prevent  a  com- 

»  '^^^  ^x-om  taking  up  a  pipe  line  on 

^^'^^^^^    premises. 

*^"0.1)lic  Service  Gas  Co.  v.  New- 

^*^blic  Service  Gas  Co.  v.  Board 


of  Public  UtUity  Com'rs,  84  N.  J.  L. 
463,  87  Atl.  651. 

W  Village  of  Upper  Alton  v.  Alton 
Gas  &  Electric  Co.,  165  111.  App.  333. 

SS  Oklahoma  Natural  Gas  Co.  v. 
State,  —  Okla.  — ,  150  Pac.  475. 

tt  State  V.  Marion  Light  &  Heating 
Co.,  174  Ind.  622,  92  N.  E.  731,  citing 
cases  as  to  the  duty  of  such  companies. 

84  Boss  Tp.  V.  Mic)iigan  United  Bys. 
Co.,  165  Mich.  28,  Ann.  Cas.  1912  C 
885,  130  N.  W.  358. 
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§  3303.  —  Kailroads.  Railroad  companies  are  quasi  public  corpora- 
tions, and  their  rights  and  powers  are  not  conferred  upon  them 
merely  for  the  benefit  of  such  corporations  themselves,  but  also  in 
trust  for  the  benefit  of  the  public,  and  whenever  such  corporations 
neglect  or  fait  to  perform  any  of  their  corporate  duties,  they  may 
generally  be  compelled  to  perform  them  by  mandamus."  Accord- 
ingly, mandamus  is  available,  in  the  absence  of  any  other  adequate 
remedy,  to  compel  railroad  corporations  to  perform  the  duties  imposed 
by  law,"  whether  prescribed  by  statute  or  by  the  corporate  charter  " 
or  by  the  railroad's  franchise,"  and  whether  such  duty  is  stated  in 
express  terms  or  is  raised  by  implication  of  law  from  the  nature  of  the 
public  duty  authorized  by  law  to  be  performed." 

Thus,  the  remedy  is  available  to  compel  a  railroad  company  to  oper- 
ate its  road  as  required  by  law,**  but  the  writ  will  not  issue  to  compel 
the  performance  of  a  particular  act,  unless  there  is  a  specific  legal  duty 
on  the  railroad's  part  to  do  that  act  and  unless  there  is  clear  proof  of 
a  breach  of  the  duty.**  In  addition,  a  railtoad  as  a  common  carrier 
will  not  be  compelled  by  mandamus  to  provide  facilities  to  meet  de- 
mands that  do  not  and  may  never  exist.** 

The  decision  of  a  board  of  railroad  commissioners,  reached  in  ac- 


>■  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  650,  13  L.  B.  A.  (N.  S.) 
320,  12  Ahu.  Gaa.  359,  44  So.  213. 

ss  Missouri  Pac.  B.  Co.  v.  Ijarabue 
Flour  MUIa  Co.,  211  V.  8.  612,  53  L. 
Ed.  352;  State 'V.  Atlantic  Coast  Lin« 
B.  Co.,  53  Fla.  6S9,  14  So.  223,  53 
Fla.  650,  13  L.  B.  A.  (N.  8.)  320, 
IS  Ann.  Caa.  359,  44  So.  213;  Connolly 
y.  Woods,  13  Idaho  591,  92  Pac.  573. 

>7  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  850,  13  L.  B.  A.  (N.  S.) 
320,  12  Ann.  Cas.  359,  44  So.  213. 

The  duties  imposed  by  the  charters 
of  railroad  companies  are  ministerial 
and  enforceable  by  mandamus.  Bail- 
road  Com'rs  V.  Portland  &  O.  C.  B. 
Co.,  63  Me.  260,  18  Am.  Bep.  208; 
Board  of  B^lroad  Com'rs  v.  Dela- 
ware, L.  ft  W.  E.  Co.,  79  N.  J.  L. 
219,  76  Atl.  236. 

H  State  V.  Ottnmwa  Bailway  & 
Light  Co.,  —  Iowa  — ,  160  N.  W,  336. 

*»  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  650,  13  L,  B.  A.  (N.  8.) 
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320,  12  Ann.  Cas.  359,  44  So.  213. 

The  duties  of  a  railroad,  which  has 
accepted  a  franchise  to  operate  a  road, 
of  doing  so  in  the  manner  and  for  the 
purposes  contemplated  by  its  charter, 
may  be  enforced  by  mandamus. 
Bowland  v.  Saline  Biver  B.  Co.  (Aik.), 


177  i 

40  Chicago  &  N.  W.  E.  Co.  v.  Crane, 
113  U.  S.  424,  28  L.  Ed.  1064;  Union 
Pac.  R,  Co.  V.  Hall,  91  U,  3.  343,  23 
L.  Ed.  428  :  State  v.  Hartford  ft  N. 
H.  B.  Co.,  29  Conn.  53S.  Compare 
Northern  Pac.  B.  Co.  v.  Washington 
Territory,  142  V.  8.  492,  35  L.  Ed. 
1092. 

«  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  S50,  13  L.  B.  A.  (N.  8.) 
320,  12  Ann.  Cas.  359,  44  So.  213;  Peo- 
ple V.  Brooklyn  Heights  B.  Co.,  172  N. 
T.  90,  64  N.  E.  788;  State  v.  North- 
ern Pac.  B.  Co.,  53  Wash.  370,  108 
Pac.  24. 

«  People  V.  Illinois  Cent.  B.  Co.,  241 
III.  471,  89  N.  E.  744. 


Ch. 


Mandamus 


[§3303 


by 
be 


C0TdsLrM.4^e  mth  the  laws  of  the  state,  in  regard  to  the  reasonableness  of 
the  m^tihod  under  which  a  railroad  is  being  operated  may  be  enforced 
ELxxdamus,^  and  it  has  even  been  held  that  the  duty  involved  may 
foTced  although  it  is  continuing  in  nature.^ 
s~t;£itute  providing  that  the  specific  performance  of  orders  made 
effected  by  a  suit  in  equity  does  not  limit  the  board  to  such 
e,  especially  if  it  appears  that  such  statute  in  another  section 
provi<i^s  for  the  enforcement  of  orders  by  ** proper  proceedings/'** 
BxLt,  ^vcrlhen  a  mandamus  proceeding  is  brought,  it  should  appear  that 
the  oircier  involved  is,  on  its  face,  within  the  power  and  authority  of 
tbe   X"a.iXroad  commissioners.*^ 

amus  lies  to  compel  a  railroad  to  perform  its  charter  duty  of 
its  trains  to  a  certain  terminus  *^  or  through  a  certain  town,** 
provi<i^d  there  is  a  necessity  for  such  line.  The  Supreme  Court  of  the* 
Uriito^  States  has  held  that  the  charter  duty  of  a  railroad  to  construct 
Its  xro^L^  to  a  certain  point  cannot  be  enforced  by  mandamus  where  the 
^'^^^-^^^'t^nance  of  the  road  to  such  point  would  not  be  remunerative.** 
-^'^<i  sc  writ  to  compel  a  railroad  to  construct  its  road  to  a  certain  vil- 
la&o  ^\^-iii  be  denied  when  it  appears  that  the  statutes  do  not  impose 
^<5lx    ^   duty.*^    Similarly,  the  writ  is  available  to  compel  a  railroad  to 


Coa^t  Line  B.  Co.,  71  S.  C.  130,  50 
S.  £.  641. 

44  State  V.  Atlantic  Coast  Line  B. 
Co.,  48  Fla.  114,  37  So.  652  (citing 
various  cases  where  duties  of  a  con- 
tinuing nature  were  enforced  by  man- 
damus); Public  Service  Commission 
for  First  Dist.  v.  Interborough  Rapid 
Transit  Co.,  219  N.  T.  355,  114  N. 
E.  387. 

tf  Board  of  Railroad  Com  'rs  v.  Del- 
aware, L.  A  W.  R.  Co.,  79  N.  J.  L.  219, 
76  Atl.  236. 

46  State  V.  Atlantic  Cotust  Line  B. 
Co.,  51  Fla.  578,  40  So.  875. 

47  State  V.  Hartford  ft  N.  H.  B.  Co., 
29  Conn.  538. 

4a  Kansas  City,  M.  ft  O.  B.  Co.  of 
Teza3  V.  State,  lOe  Tex.  249,  163  S. 
V^.  582. 

49  Northern  Pac.  B.  Co.  v.  Washing- 
ton Territory,  142  U.  S.  492,  35  L. 
Ed.  1092. 

50  State.  V.  Southern  Minnesota  B. 
Co.,  18  Minn.  40. 


Co., 
Bail 

B. 

pie 
N. 


viol; 


sa.te  V.  Atlantic  Coaat  Line  B. 
Fla.  114,  37  So.  652;  Board  of_ 
>^  Com'rs  V.  Delaware,  L.  ft  W. 
79  N.  J.  L.  236,  76  Atl.  236; 
Service  Commission  for  First 
^.  Interborough  Bapid  Transit 
^  N.  Y.  355,  114  N.  E.  887;  Peo- 
Brooklyn  Heights  B.  Co.,  172 
^0,  64  N.  E.  788. 
^^T  Public  Service  Commissions 
CConsol.   L.   C   48),    1 57,  man- 
is  the  proper  remedy  to  have 
<^ns  or  threatened  violations  of 
^Yig  required  of  a  common  car- 
^^"  law  or  by  order  of  the  com- 
-.  ->xx  stopped  and  prevented.   Pub- 

^^^'^ice  Commission  for  First  Dist. 
J^^^^t:«rborough    Bapid    Transit    Co., 
^      ^^-   Y.  355,  114  N.  B.  387;  Bailroad 
^^T»v»x^3  V.  Atlantic  Coast  Line  B.  Co., 
*^  ^-   O.  130,  50  S.  E.  641. 

^*J^«idamu8  is  the  remedy  provided 

"^T  S.  c.  Code  Laws  1902,  f  2119,  to 

cnloTce  a  decision  of  railroad  commis- 

^Otters.    Bailroad  Com'rs  v.  Atlantic 
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maintain  its  road  as  a  continuous  line  *^  and  to  prevent  the  abandon- 
ment of  a  part  of  the  road  after  completion.^  And  if  a  railroad  allows 
its  roadbed  to  become  unsafe  and  out  of  repair  so  that  the  service  given 
is  inadequate  and  casualties  result,  mandamus  is  available  to  correct 
such  abuses.*' 

The  duAy  of  a  railroad  to  build  a  fence  along  its  right  of  way  may 
be  enforced  by  mandamus.**  But  in  one  case  where  the  charter  of  a 
railroad  provided  that  the  corporation  should  construct  its  road  out- 
side of  the  grounds  of  a  certain  cemetery  association  and  should  enter 
into  an  agreement  to  construct  a  stone  wall  between  its  tracks  and  the 
cemetery  grounds,  it  was  held  that  mandamus  would  not  lie  to  com- 
pel the  railroad  to  perform  its  duty.  The  legislative  purpose  was  to 
secure  a  satisfactory  location  for  the  railroad  and  the  agreement  for 
the  erection  of  the  wall  could  be  enforced,  like  other  contracts,  by  an 
action  at  law  or  by  a  suit  for  specific  performance.** 

After  a  railroad  has  laid  its  tracks,  mandamus  will  lie  to  compel  it 
to  restore  a  public  highway  to  proper  condition.**  Thus,  the  writ  has 
been  held  proper  to  compel  the  reconstruction  of  a  turnpike  road  which 
is  used  as  a  public  highway.*''  If  a  highway  is  completely  occupied, 
the  railroad  cannot  avoid  its  duty  by  claiming  that  an  impossible  or 
unlawful  act  is  commanded,  in  that  it  cannot  obtain  the  necessary  land 
and  in  that  if  it  proceeds  to  construct  the  road  it  will  be  acting  un- 
lawfully. In  answer  to  such  a  contention,  the  court  held  in  one  case 
that  the  railroad  had  the  necessary  statutory  authority  to  obtain  the 


•1  Union  Pac.  B.  Co.  v.  Hall,  91  U. 
S.  343,  23  L.  Ed.  428. 

M  State  V.  Sugarland  By.  Co.,  — 
Tex.  Civ.  App.  — ,  163  S.  W.  1047. 

53  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  689,  44  So.  223,  53  Fla. 
650,  13  L.  B.  A.  (N.  S.)  320,  12  Ann. 
Cos.  359,  44  So.  213. 

The  duty  of  providing  a  reasonably 
safe  and  sufficient  roadbed,  track, 
equipment  and  facilities,  of  operating 
the  property  in  proper  condition  for 
rendering  adequate  service  and  of 
actually  rendering  3uch  service  with- 
out unjust  discrimination  being  im- 
posed upon  a  railroad,  as  a  common 
carrier,  for  the  public  good,  may  be 
enforced  by  mandamus  when  no  other 
adequate  legal  remedy  exists.  State 
y.  Atlantic  Coast  Line  B.  Co.,  53  Fla. 
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689,  44  So.  223,  53  Fla.  650,  13  L.  B. 

A.  (N.  S.)  320,  12  Ann.  Cas.  359,  44 
So.  213. 

54  Ohio  &  M.  B.  Co.  V.  People,  121 
lU.  483,  13  N.  E.  236,  aff'g  21  HI. 
App.  23. 

M  State  V.  Paterson,  N.  &  N.  Y.  B. 
Co.,  43  N.  J.  L.  505. 

M  Cummins  v.  Evansville  &  T.   H. 

B.  Co.,  115  Ind.  417,  18  N.  E.  6;  State 
V.  Hannibal  &  St.  J.  B.  Co.,  86  Mo. 
13;  Com.  v.  New  York,  P.  &  O.  B.  Co., 
138  Pa.  St.  58,  20  Atl.  951;  Town  of 
Ma3on  v.  Ohio  Biver  B.  Co.,  51  W. 
Va.  183,  41  e.  E.  418;  Moundsville  v. 
Ohio  Biver  B.  Co.,  37  W.  Va.  92,  20 
L.  B.  A.  161,  16  S.  E.  514. 

57  Pittsburgh,  M.  &  Y.  B.  Co.  v. 
Com.,  104  Pa.  St.  583. 
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If  the  railroad  has  any  diseretion  as  to  the  manner  of  per- 
A.xiee  of  snch  a  duty,  it  is  a  ministerial  discretion,  and  if  the  mode 
fails  to  execute  the  duty,  proper  performance  may  be  compelled 
ther  writ  which  points  out  how  the  railroad  must  act  so  as  not 
f  ^U   again.*^^    Mandamus  is  also  the  appropriate  remedy  to  compel 


a  x-ailx*oad  to  make  the  necessary  repairs  so  as  to  keep  its  road  free 
froirx  obstructions  when  it  runs  through  a  city  or  town.*^  So  the  writ 
^i^ll  1  io  to  compel  a  railroad  to  conform  its  tracks  to  a  street  crossing,®^ 
kill:  it  oannot  be  compelled  to  repair  a  defective  street  if  it  appears  that 
the  <ixa."ty  involved  is  imposed  by  the  terms  of  a  contract  with  a  city.®* 
"  ^  csity's  board  of  public  works  changes  a  street  grade  or  line,  man- 
^^^^^^xist  will  lie  to  compel  a  railroad  to  change  its  grade  and  line  of 
^i^^olss  so  as  to  confonn  to  the  street.®*  It  is  also  the  proper  remedy 
^*  <2oxiapel  a  railroad  to  perform  its  duty  of  constructing  a  crossing,^ 

'ing  steps  and  stationing  a  flagman  at  a  crossing  ^  and  of  in- 


of 


^*»  I>«op.e  V.  DutCea.  *  C.  B.  Co.. 


Co. 
IS 


it    ^ 


^t 


-5>iJ^ 


^-     -ST.  152. 

undsville    v.     Ohio   Biver    R. 
W.  Va.  92,  20  L.  B.  A.  161, 
514. 

an  alternative  writ  commands 
^>ad  to  restore  a  highway,  and 
ns  that  it  has  performed  such 
^lie  court,  on  ascertaining  that 
^l^^i^^^^'^ion  has  failed,  may  properly 
^^^^^     ^ut  how  the  railroad  miust  act 
^^    ^^  not  to   fail  again.     People  v. 
tchesB  &  C.  B.  Co.,  58  N.  Y.  152. 
dO  Mayor    &    Selectmen    Town    of 
Corner  v.  Louisiana  &  N.  W.  B.  Go.y 
135  La.   14,  Ann.   Cas.^  1916  0   1170, 
64  So.  926. 

61  Houston  &  T.  C.  B.  Co.  v.  Dal- 
1^  (Tex.  Civ.  App.),  78  S.  W.  525, 
rev'd  93  Tex.  396,  70  L.  B.  A.  850, 
84  8.  W.  648. 

Where  an  ordinance  grants  to  a 
railroad  the  right  to  cross  a  street  on 
condition  that  it  makes  safe  crossings, 
and  a  statute  exists  containing  sub- 
stantially the  same  provision,  the  or- 
dinance may  <be  enforced  by  man- 
damns.  Yandalia  B.  Co.  v.  State,  166 
Ind.  219,  117  Am.  St.  Bep.  370,  76  N. 
K  980. 


68  State  V.  New  Orleans  &  C.  B.  Co., 
37  La.  Ann.  589. 

«»  People  V.  Geneva,  W.,  S.  F.  &  C. 
L.  Traction  Co.,  112  N.  Y.  App.  Div. 
581,  98  N.  Y.  Supp.  719. 

M  Illinois.  People  v.  Chicago  &  A. 
B.  Co.,  67  111.  118. 

Indiana.  Wabash  B.  Co.  v.  Bailroad 
Commission  of  Indiana,  176  Ind.  428, 
95  N.  E.  673. 

Iowa.  Michalek  v.  Cedar  Bapids  & 
I.  C.  B.  &  L.  Co.,  173  Iowa  231,  155 
N.  W.  606;  Boggs  v.  Chicago,  B.  &  Q. 
B.  Co.,  54  Iowa  435,  6  N.  W.  744. 

Lonlsiana.  State  v.  Colorado  South- 
em,  N.  O.  &  P.  B.  Co.,  120  La.  9,  44 
So.  905. 

Wisconsin.  State  v.  Wisconsin 
Cent:  B.  Co.,  123  Wis.  551,  102  N. 
W.  16. 

The  duty  of  ^  railroad  to  construct 
and  maintain  such  farm  crossings  as 
the  court  shall  determine  to  be  suit- 
able and  convenient  is  a  clear  legal 
duty  imposed  by  express  statute  and 
enforceable  by  mandamus.  State  v. 
Wisconsin  Cent.  B.  Co.,  123  WijB.  551, 
102  N.  W.  16. 

65  Norfolk  &  W.  B.  Co.  v.  Bristol, 
116  Va.  955,  83  S.  E.  42L 
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stalling  cattle  guards.®*  The  duty  to  install  cattle  guards  and  cross- 
ings is  sometimes  qualified  in  that  it  must  appear  that  they  are  neces- 
sary, and  accordingly  mandamus  does  not  issue  where  a  question  of 
fact  is  raised  as  to  the  necessity  of  such  crossings  or  guards.®''  And 
in  a  proceeding  where  it  is  contended  that  some  guards  are  unneces- 
sary but  it  is  admitted  that  others  are  necessary,  the  writ  may  be  made 
peremptory  as  to  the  necessary  guards  and  dismissed  as  to  the  re- 
mainder, with  a  reservation  of  the  right  to  bring  another  suit®*  While 
a  railroad  may  have  a  discretion  as  to  the  manAer  of  performing  the 
duty  of  providing  a  safe  and  useful  crossing,  it  is  a  ministerial  dis- 
cretion, and  if  it  appears  that  there  is  a  failure  to  i)erform  the  duty, 
mandamus  will  lie,  even  though  the  railroad  claims  that  the  duty  has 
been  fully  performed.®^  It  has  been  held  that  the  duty  to  provide  a 
farm  crossing  is  fully  performed  when  such  a  crossing  is  provided  at 
a  place  where  it  will  best  serve  the  interest  of  all  parties  concerned.''® 
A  statute  in  Iowa  conferring  concurrent  jurisdiction  upon  railroad 
commissioners  as  to  grade  and  underground  crossings  has  been  held  not 
to  aflfect  the  jurisdiction  of  the  courts  to  decree  an  underground 
crossing,  and  the  jurisdiction  to  enforce  the  statute  was  not  curtailed.''^ 
Mandamus  is  usually  held  the  appropriate  remedy  to  compel  a  rail- 
road to  perform  its  duty  of  constructing  a  viaduct  or  bridge  over  or 
under  city  streets  *'*  or  to  perform  the  duty  of  constructing  and  main- 
taining a  drawbridge  as  required  by  law.''*  In  one  case,  however,  a 
proceeding  was  brought  to  compel  several  railroad  companies  to  con- 
struct viaducts,  and  it  was  held  that  the  necessary  relief  could  not  be 
obtained  by  mandamus,  but  by  a  suit  in  equity  where  the  court,  having 

66  State  V.  Colorado  Southern,  N.  O.  f^  Michalak  v.   Cedar  Kapids   &   T. 
&  P.  R.   Co.,  120  La.  9,  44  So.  905. 

67  State  V.  Colorado  Southern,  N.  O. 
&  P.  R.  Co.,  120  La.  9,  44  So.  905. 

Under  Rev.  St.  c.  114,  §  62,  provid- 
ing that  farm  crossings  shall  be  con- 
structed when  necessary,  to  authorize 
mandamus  it  must  appear  that  the 
farming  use  of  the  lands  renders 
necessary  their  connection  by  a  cross- 
ing. People  V.  Cleveland,  C,  C.  & 
St.  L.  R.  Co.,  147  HI.  App.  141. 

68  State  V.  Colorado  Southern,  N.  O. 
&  P.  R.  Co.,  120  La.  9,  44  So.  905. 

69  Wabash  R.  Co.  v.  Railroad  Com- 
mission of  Indiana,  176  Ind.  428,  95 
N.  E.  673.       ^ 

70  People  V.  Cleveland,  C,  C.  &  St. 
L.  Ry.  Co.,  147  111.  App.  141. 


C.  R.  &  L.  Co.,  173  Iowa  231,  155  N. 
W.  606. 

72  State  V.  Missouri  Pac.  Ry.  Co.,  33 
Kan.  176,  5  Pac.  772;  State  v.  Min- 
neapolis &  St.  L.  Ry.  Co.,  39  Minn. 
219,  39  N.  W.  153. 

Under  Rev.  St.  1909,  §§  3049,  3141 
and  10626,  mandamus  will  lie  to  com- 
pel a  railroad  to  construct  a  viaduct 
over  its  tracks,  there  being  no  option 
as  to  whether  a  3treet  should  pass 
over  or  under  the  tracks.  State  v. 
Missouri  Pac.  R.  Co.,  262  Mo.  720, 
174  S.  w/73. 

78  New  Orleans,  M.  &  T.  R.  Co.  v. 
State  of  Mississippi,  112  U.  S.  12,  28 
L.  Ed.  619. 
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all    -tix^    parties  before  it,  could  iii  a  single  decree  provide  what  was 

necess£LX7  and  adjust  rights,  duties  and  expenses.''^    The  fact  that  a 

Tailx-o£td  has  laid  its  tracks  at  the  grade  of  streets  does  not  exempt  it 

from.  tJoLe  duty  of  bridging  when  the  increased  use  of  both  railway  and 

street^s.    xenders  it  necessary.''^    Mandamus  is  not  available  when  the 

duty   -to  construct  viaducts  is  vague  and  indefinite,''^  and  the  mandate 

issixod  must  be  specific  a^  to  the  manner  of  performing  the  duty."'^    A 

coixtexxtion  that  the  granting  of  relief  by  mandamus  to  compel  the 

bridging  of  tracks  is  improper  in  that  an  illegal  act  is  required  cannot 

be  sxtstained.    In  one  case  a  railroad  contended  that  if  it  excavated  to 

lowex*  its  tracks  it  would  become  liable  as  a  trespasser  for  damages  to 

the    a,l>utting  property.    It  was  held  that  the  railroad's  duty  to  pay 

conx^eixsation  to  the  adjoining  owners  would  not  be  a  sufficient  ground 

for*    denying  the  writ.''* 

responsibility  of  determining  the  number  of  trains  to  be  run  on 
of  railroad  is  usually  vested  in  the  directors  of  railroads  and 
inarily  imposed  by  statute,  and  their  determination  on  the  sub- 
final.  Accordingly,  if  trains  are  discontinued  and  the  service 
is  reduced,  mandamus  will  not  lie  .to  compel  the  running  of  the 
x:!. umber  of  trains  as  before.'"*      The  question  of  adequate  serv- 
"C^  be  considered  in  this  connection,  but  it  has  been  held  that 
^  proceeding  is  brought  to  compel  a  railroad  to  run  more  trains, 
^tors  cannot  show  that  they  and  others  fear  that  if  a  mine  is 
at  the  place  in  question,  they  will  not  be  afforded  adequate 


a 

not 

jeet 


sana^ 
ice 

the 


"lington  &  C.  R.  Co.  v.  People, 

•  App.  181,   77  Pac.   1026. 
"tie  V.  Mmneapoli3  &  Bt.  L.  By. 

inn.  219,  39  N.  W.  153 ;  State 
ul,  M.  &  M.  Ry.  Co.,  35  Minn, 
^m.  Bep.  313,  28  N.  W.  3. 
e  V.  Missouri  Pac.  By.  Co., 

•  176,  5  Pac.  772. 
"te  V.  Minneapolis  &  St.  L.  By. 

Minn.  219,  39  N.  V7.  153. 

of   mandamus   directing   a 

to  eonstruct  a  good  and  suf  • 

-viaduct    across    its    tracks    is 

^^^in  and  fatally  defective,  as  the 


20 


Co.'* 

76 

33  K 
77 

Co., 
A 


*^CDuld  specify  the  details  .of  the 

^^laterial,  dimensions,  etc.   Bur- 

.  4     &  C.  B.  Co.  V.  PeojJle,  20  Colo. 

^-    ^%1,  77  Pac.  1026. 

^        ^t^te  V.  St.  Paul,  M.  &  M.  By. 

^^"•?S    Minn.  181,  59  Am.  Bep.  313, 

^-    "W.  3. 


79  People  V,  Brooklyn  Heights  B. 
Co.,  172  N.  T.  90,  64  N.  E.  788. 

Where  a  railroad  is  not  required  by 
statute  or  at  common  law  to  do  more 
than  maintain  one  direct  through 
train  daily  each  way  on  its  road,  a 
writ  of  mandamus  will  not  issue  to 
require  it  to  do  more.  State  v.  North- 
ern Pac.  E.  Co.,  53  Wash.  370,  102 
Pac.  24. 

Where  a  railroad  operates  trains  on 
one  of  itjs  trackir  in  one  direction  only, 
because  of  the  steepness  of  the  grade, 
it  will  not  be  required  by  mandamus 
to  operate  trains  in  both  directions 
on  that  track  to  accommodate  peo* 
pie  living  nearer  to  the  depot  on  that 
line  of  its  road  than  another  depot  on 
another  of  its  lines.  People  v.  Illinois 
Cent.  B.  Co.,  241  HI.  471,  89  N.  E.  744, 
aff'g  143  HI.  App.  337. 
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service  and  will  sustain  damage.**  And  it  has  also  been  held  in  sueh 
a  proceeding  that  the  relators  cannot  object  to  the  legality  of  a  con- 
solidation of  railroads,  this  being  a  question  to  be  raised  by  the 
state.®*  To  return  to  the  original  qiiestion,  it  has  been  held  that  if 
a  railroad  company  owns  two  lines  of  road,  by  consolidation,  and 
can  substantially  accommodate  the  people  by  operating  one  line  and  can 
abandon  the  other  line  without  any  serious  detriment  to  any  consid- 
erable number  of  people,  it  should  not  be  compelled  by  mandamus  to 
operate  both  lines  at  a  considerable  sacrifice  of  money.** 

The  question  of  the  number  of  trains  to  be  operated  is  one  that 
usually  comes  within  the  domain  and  jurisdiction  of  railroad  com- 
missioners, and  it  has  been  held  that  a  rule  of  such  commissioners  re- 
quiring written  application  before  any  regular  passenger  train  may  be 
discontinued  imposes  a  continuing  specific  duty  which  may  be  en- 
forced by  mandamus.** 

It  is  sometimes  broadly  stated  that  mandamus  is  the  appropriate 
remedy  to  compel  a  railroad  to  establish  and  maintain  a  depot  at  a 
certain  place  **  or  to  compel  a  railroad  to  resume  a  station  which  has 
been  abandoned.**  In  so  far  as  the  public  right  to  compel  a  railroad 
to  maintain  such  a  station  is  a  legal  right,  there  is  no  doubt  that  the 
remedy  is  by  mandamus.**  But  there  is  a  serious  conflict  in  the  au- 
thorities as  to  whether  the  courts  can  compel  a  railroad  to  establish 
and  maintain  a  depot  at  a  certain  place,  unless  there  is  a  specific  legal 
duty  expressly  imposed  by  statute.  In  some  decisions  it  has  been 
held  that  this  is  a  common-law  duty  owed  to  the  public  and  enforce- 
able by  mandamus.*''    In  other  decisions  it  is  held  that  the  broad  dis- 

•0  People  V.  Illinois  Cent.  R.  Co.,  143  «7  People  v.  Chicago  &  A.  R.  Co., 
111.   App.   337,  aflf'd   241   HI.   471,  89      130  111.  175,  22  N.  E.  857;  McDonald 


N.  E.  744. 

81  People  V.  Ulinoia  Cent.  B.  Co., 
241  HI.  471,  89  N.  E.  744,  aff'g  143 
111.  App.  337. 

8S  People  V.  Rome,  W.  &  0.  B.  Co., 
103  N.  Y.  95,  8  N.  E.  369. 

88  State  V.  Atlantic  Coa^t  Line  B. 
Co.,  60  Fla.  465,  54  So.  394. 

84  Kansas  City,  M.  &  0.  B.  Co.  of 
Texas  v.  State,  106  Tex.  249,  163  S. 
W.  582. 

85  State  V.  New  Haven  &  N.  B.  Co., 
41  Conn.  134. 

86Fritt8  V.  Delaware,  L.  &  W.  B. 
Co.,  75  N.  J.  Eq.  384,  73  Atl.  92;  Jac- 
quelin  v.  Erie  B.  Co.,  69  N.  J.  Eq. 
432,  61  Atl.  18. 


V.  Chicago  &  N.  "W.  B.  Co.,  26  Iowa 
124,  95  Am.  Dee.  114;  State  v.  Be- 
publican  Val.  B.  Co.,  17  Neb.  647,  52 
Anu-Bep.  424,  24  N.  W.  329;  North- 
ern Pac.  B.  Co.  V.  Territory,  3  Wash. 
T.  3.03. 

If  the  common  law  imposes  a  dnty 
upon  a  common  carrier  to  establish  and 
maintain  depots  or  stopping  places 
along  its  line  of  railroad,  and  the 
right  of  a  plaintiff  to  compel  such 
carrier  to  comply  with  the  law  is  rea- 
sonable and  free  from  doubt,  the  car- 
rier may  be  compelled  by  mandamus 
to  discharge  such  duty.  State  v. 
Ogden  Bapid  Transit  Co.,  38  Utah 
242,  112  Pac.  120. 
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cretion  vested  in  these  companies  by  their  charters  is  beyond  the 
reach  of  judicial  interference  or  control  and  the  courts  cannot  inter- 
fere unless  the  duty  is  made  a  clear  one  by  express  leg^islative  enact- 
ment.*^ In  one  case  it  appeared  that  a  town  was  bonded  for  the  con- 
struction of  a  railroad,  a  condition  bein^  included  that  a  permanent 
station  should  be  maintained  at  such  town.  It  was  held  that  if  the 
bonding  proceedings  created  a  contract  between  the  town  and  the 
railroad,  mandamus  would  not  issue  on  behalf  of  the  people  to  enforce 
such  a  contract  and  that  the  remedy  was  by  a  proceeding  by  the 
town.'^  If  the  legislature  has  declared  when  and  under  what  condi- 
tions and  circumstances  depots  and  stopping  places  shall  be  main- 
tained, the  courts  may  compel  carriers  to  comply  with  such  conditions 
by  mandamus,^*  and  -the  same  remedy  is  available  to  enforce  the  de- 
termination of  railroad  commissioners,  who,  in  pursuance  of  their 
statutory  authority,  declare  that  a  depot  or  station  is  necessary  at  a 
certain  place.®^  Such  an  order  of  railroad  commissioners  is  presump- 
tively valid.®*  Also,  if  mandamus  is  available  to  compel  the  establish- 
ment of  a  depot,  the  fact  that  a  receiver  has  been  appointed  by  the 
federal  courts  for  the  railroad  involved  does  not  furnish  an  obstacle 
to  the  granting  of  the  writ.  Such  fact  may,  however,  be  considered  in 
the  enforcement  of  the  command.**    It  is  also  held,  when  mandamus 

The  discretion  of  a  railroad  in  tbe  90  State  v.  Ogden  Rapid  Transit  Co., 

matter  of  establishing  and  maintain-  38  Utah  Sf42,  112  Pac.  120. 

ing  stationa  does  not  extend  so  far  as  61  Bailroad  Com  'rs  v.  Portland  &  O. 

to  justify  disregard  of  the  duties  to  G.  B.  Co.,  63  Me.   269,  18  Am.  Bep. 

the  public.     People  v.  Chicago  &  A.  208;  Board  of  Bailroad  Gom'rs  v.  Del- 

B.  CJo.,  130  m.  175,  22  N.  E,  857.  aware,  L.  &  W.  B.  Co.,  79  N.  J.  L. 

88  Northern  Pac.  B.  Co.  v.  Washing-  219,  76  Atl.  236. 

ton  Territory,  142  U.  S.  492,  35  L.  Ed.  Under  the  New  Jersey  Act  of  May 
1092,  overruling  3  Wash.  T.  303;  Peo-  15,  1907  (Pub.  L.  1907,  p.  448),  man- 
pie  v.  New  York,  L.  E.  Sd  W.  B.  Co.,  damus  is  a  proper  remedy  to  enforce 
104  N.  Y.  58,  58  Am.  Bep.  484,  9  N.  an  order  of  the  board  of  railroad  com- 
E.  856.  missionei^s  requiring  a  railroad  to  rein- 
Mandamus  will  not  lie  to  compel  a  state  a  passenger  station.  Board  of 
railroad  company  to  erect  a  new  and  Bailroad  Com'rs  v.  Delaware,  L.  & 
enlarged  building  to  handle  passen*  W.  B.  Co.,  79  N.  J.  L.  219,  76  Atl. 
gers  and  freight,  even  though  it  ap-  236. 

pears   that   the   present  -  accommoda-  M  Board  of  Bailroad  Com  'ra  v.  Del- 

tions     are     inadequate,     where     the  aware,  L.  &  W.  B.  Co.,  79  N.  J.  L. 

statutes  do  not  impose  such  duty.  Peo-  219,  76  Atl.  236.  ^ 
p!e  V.  New  York,  L.  E.  &  W.  B.  Co.,    .      98  Kansas  City,  M.  &  O.  B.  Co.  of 

104  N.  Y.  58,  58  Am.  Bep.  484,  0  N.  Texas  v.  State,  106  Tex.  249,  163  8. 

E.  866.  W.  582. 

89  People  V.  Borne,  W.  &  O.  B.  Co., 
103  N.  Y.  95,  8  N.  E.  369. 
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will  issue,  that  the  courts  are  not  authorized  in  any  case  so  far  to  con- 
trol the  company's  discretion  as  to  dictate  the  exact  spot  of  the  location 
of  the  depot,  but  such  location  must  be  left  to  the  company's  diacretion, 
limited  only  by  the  condition  that  the  public  convenience  shall  be  sub- 
served.** 

The  obligation  of  a  railroad  or  other  common  carrier  to  render  the 
same  service  to  all  and  to  treat  all  alike,  may  be  enforced  by  man- 
damus.'* Thus  the  remedy  is  available  to  enforce  the  duty  to  receive 
all  goods  offered  for  transportation  when  reasonable  regulations 
adopted  for  the  protection  of  the  carrier  and  the  public  have  been 
complied  with,"  or  to  prevent  discrimination  in  furnishing  cars," 
and  mandamus  will  also  lie  to  enforce  a  railroad's  duty  to  furnish 
trains  for  passengers."    The  fact  that  a  coal  operator  and  a  railroad 


M  Florida,  C.  &  P.  E.  Co.  v.  State,      E.  Co.,  65  W.  Vs.  15,  28  L.  ] 


L  Fla.  482,  20  L.  B.  A.  419,  34  Am. 
St.  Eep.  30,  13  So.  103. 

H  Missouri  Pac.  B.  Co.  v.  Larabee 
Flour  Mills  Co.,  211  U.  S.  612,  53 
L.  Ed.  352;  St&te  v.  Atlantic  Coast 
Lino  E.  Co.,  SI  Fla.  578,  40  So.  875. 

Whenever  one  engages  in  the  busi- 
nesa  of  eommon  carrier,  the  obliga- 
tioa  of  equal  service  to  all  ariaee  and 
that  obligation,  irrespective  of  legis- 
lative action  or  apeoial  mandate,  can 
be  enforced  hj  the  courts.  Missouri 
Pac.  E.  Co.  V.  Larabee  Flour  Mills 
Co.,  211  TJ.  S.  612,  53  L.  Ed.  352. 

M  Alabama.  State  v.  Mobile  &  M. 
B.  Co.,  50  AU.  321. 

Florida.  State  v.  Atlantic  Coaet 
Line  B.  Co.,  S3  Fla.  GS9,  4^  So.  223, 
S3  Fla.  650,  13  L.  B.  A.  (N.  S.)  3$0, 
12  Ann.  Caa.  359,  44  So.  213. 

a«orgla.  Sonthem  Exp.  Co.  v.  Boae, 
124  Oa.  581,  5  L.  E.  A.  (N.  8.)  610, 
53  S.  E.  1S5. 

Idatio.  Connolly  v.  Woods,  13 
Idaho  591,  92  Pac.  573. 

Hobiaaka.  State  v.  Chicago  &  N. 
W.  E.  Co.,  83  Neb.  524,  120  N.  W. 
163. 

Pennsylvania.  Loraine  v.  Pitts- 
burg, J.,  E.  i  E.  E.  Co.,  205  Pa.  132, 
01  L.  R.  A.  502,  54  Atl.  580. 

Wert  ■Virginia,    state  v.  White  Oak 


A.  {N. 


S.}  1013,  64  a  E.  e 

A  railroad  which  refnsea  to  carrj 
eaw  logs  of  others  or  transport  their 
freight  may  be  compelled  to  do  so. 
Connolly  v.  Woods,  13  Idaho  591,  92 
Pac.  573. 

A  peremptory  writ  in  favor  of  a 
shipper  is  proper  where  the  relator, 
who  desired  to  ehip  hay  in  carload 
lota,  repeatedly  requested  cars  for 
such  purpose  and  the  railroad  failed 
to  furnish  such  cars,  there  being  no 
reasonable  excuse  for  the  coudncL 
State  v.  Chicago  &  N.  W.  B.  Co.,  83 
Neb.    524,    120    N.    W.    163. 

WWest  Virgiaia  Northern  B.  Co. 
V.   United   States,   134   Fed.   198. 

A  railroad  using  cars  which  are  en- 
gaged in  interstate  oommerce  may  be 
compelled  to  transfer  such  cars  so  as 
to  afford  equal  service  to  all,  where 
it  appears  that  there  has  been  no- 
action  by  congress  or  the  Interatato 
Commerce  Commiaaion.  Missouri  Pae. 
B.  Co.  V.  Larabee  Flour  Mills  Co., 
211  U.  S.  612,  53  L.   Ed.   352. 

HSee  Metropolitan  West  Side  EI. 
E.  Co.  V.  Chicago,  261  111.  624,  104  N. 
E.  216. 

Where  the  duty  of  a  carrier  to  re- 
ceive a  person  at  a  particular  place 
is  clear,  the  courts  may,  by  writ  of 
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have  negotiated  a  contract  whereby  coal  Ib  to  be  transported  does  not 
pi^clude  relief  by  mandamus,  as  a  statutory,  and  not  a  contractual 
duty,  is  involved.^  And  a  proceeding  by  a  coal  operator  to  compel  the 
furnishing  of  cars  cannot  be  prevented  by  a  contention  that  the  relief 
is  too  indefinite  to  be  granted  by  mandamus.^  Mandamus  will  also  lie 
to  compel  a  railroad  to  construct  and  maintain  a  sidetrack  and 
switches  for  the  transportation  of  goods,'  or  to  resume  switching  serv- 
ice ^hich  is  wrongfully  discontinued.* 

In  regard  to  the  delivery  of  goods,  it  has  been  held  that  mandamus 
will  lie  to  compel  a  railroad  company  to  deliver  to  a  particular  elevator 
whatever  grain  in  bulk  may  be  consigned  to  it,^  but  the  remedy  is  not 
available  where  the  elevator  is  beyond  the  terminus  of  the  railroad  and 
no  right  to  use  a  switch  track  thereto  has  been  acquired.'^ 

Mandamus  is  usually  considered  the  appropriate  remedy  to  compel 
a  railroad  to  put  into  effect  a  schedule  of  rates  fixed  by  a  railroad  com- 
mission or  board  of  transportation,  and  which  may  be  charged  for 
*  hauling  freight.*    Although  it  has  been  held  in  one  state  that  where 


mandate,  eompel  the  carrier  to  dis- 
charge such  duty.  State  v.  Ogden 
Bapid  Transit  Co.,  38  Utah  242,  112 
Pac.  120. 

Mandamus  held  to  lie  to  compel  a 
railroad  to  stop  trains  at 'a  certain 
station  long  enough  to  receive  and 
let  off  passengers  with  safety,  there 
being  a  clear  legal  duty  to  do  .so 
flhown.  Illinois  Cent.  B.  Co.  v.  People, 
143  111.  434,  19  L.  B.  A.  119,  33  N. 
E.  173,  rev'd  163  U.  S.  142,  41  L. 
Ed.  107. 

W  State  V.  White  Oak  B.  Co.,  65 
W.  Va.  15,  28  L.  E.  A.  (N.  S.)  1013, 
64  S.  E.  630. 

ILoraine  v.  Pittsburg,  J.,  E.  &  E. 
B.  Co.,  205  Pa.  132,  61  L.  B.  A.  502, 
54  Atl.  380. 

8  Where  a  petitioner  signed  a  con- 
tract for  putting  a  track  and  switches 
into  his  gravel  pit  and  the  railway 
company  failed  to  sign  it,  the  remedy 
was  by  mandamus.  Gunther  v.  Chi- 
cago, B.  &  Q.  B.  Co.,  165  m.  App.  55. 

By  mandamus  the  court  may  com- 
pel a  railroad,  on  terms,  to  construct 
and  operate  a  sidetrack  and  switch 
connection  for  the  transportation   of 


coal,  it  appearing  that  Code  1906, 
§  2364,  requires  such  railroads  to  make 
reasonable  provision  for  the  transpor- 
tation of  coal.  State  v.  White  Oak 
B.  Co.,  65  W.  Va.  15,  28  L.  B.  A.  (N. 
8.)  1013,  64  S.  E.  630.  See  also  Mys- 
tic Milling  Co.  v.  Chicago,  M.  &  St. 
P.  B.  Co.,  131  Iowa  10,  107  N.  W.  943. 

SLarabee  Flour  Mills  Co.  v.  Mis- 
souri Pac.  B.  Co.,  74  Kan.  808,  88 
Pac.  72. 

Mandamus  may  issue  to  compel  a 
carrier  to  resume  switching  servico 
wrongfully  discontinued,  notwith- 
standing the  remedy  under  Laws  1905, 
p.  557,  c.  340,  §  4,  as  to  proceedings 
before  the  railroad  commissioners,  as 
such  remedy  is  sufficiently  out  of  the 
ordinary  course  of  the  law  to  distin- 
guish it.  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  B.  Co.,  74  Kan.  808,  88 
Pac.  72. 

4  Chicago  &  N.  W.  B.  Co.  v.  Peo- 
ple, 56  111.  365,  8  Am.  Bep.  690. 

5  People  V.  Chicago  &  A.  B.  Co.,  55 
HI.  95,  8  Am.  Bep.  631. 

6  State  y.  Atlantic  Coast  Lihe  B. 
Co.,  48  Fla.  114,  37  So.  652;  Mich- 
igan B.  Commission  v.  Michigan  Cent. 


5075 


§3303]  Pbivate  Cobpob&tions  [Ch.50 

a  statute  imposes  a  penalty  when  a  railroad  diacriminatea  in  its 
chaises,  a  remedy  so  specific  and  ample  is  fnmished  that  mandamns 
will  not  lie  to  compel  the  railroad  to  accept  freight  at  a  certain  rate.^ 
The  duty  of  a  railroad  to  sell  commutation  tickets  may  be  enforced 
by  mandamus,*  and  mandamus  has  also  been  held  the  proper  remedy 
to  compel  a  railroad  to  receive  tax  receipts  given  by  a  tax  collector  as 
payment  for  freight  or  passage,  it  appearing  that  the  legal  duty  to 
accept  such  receipts  was  imposed  by  statute,  and  there  being  no  other 
adequate  remedy  provided  to  enforce  the  statute.' 

§  3304.  —  Street  railroads.  Mandamus  will  lie  to  compel  a  street 
railway  company  to  construct,  maintain  and  operate  its  road  for  the 
benefit  of  the  public,  if  a  duty  to  do  these  things  is  imposed  by  law 
and  there  is  a  violation  of  such  duty,  provided  performance  is  not 
rendered  impossible  for  some  reason.^'  It  cannot  be  contended  that 
only  the  charter  obligations  of  such  companies  can  be  enforced  by  such 
a  remedy,  as  not  all  the  duties  of  street  railroad  companies  are  con' 
tained  in  their  eharters,^^  and  when  there  is  a  grant  in  the  nature  of 
a  franchise,  mandamus  will  lie  to  compel  the  performance  of  duties  to 
the  public  imposed  on  the  company.^'  A  purchasing  company  takes 
the  property  of  the  selling  company  subject  to  its  obligations  and  may 
be  compelled  by  proceedings  in  mandamus  to  discharge  the  liabilities 
of  the  company  purchased." 

When  a  street  railway  company  refuses  to  extend  its  lines  to  a 

B.  Co.,  159  Mieli.  580,  1S4  N.  W.  564;  .10 Hamilton  Tp.  in  Uercer  County 

Btitte  T.  Fremont,  E.  &  M.  Val.  B.  Co.,  v.  Mercer  Coant}'  Traction  Co.,  88  N. 

22  Neb.  313,  35  N.  W.  IIS.     And  see  J.  L.  485,  97  AU.  61. 

the    chapter    on    Governmeatal    Beg-  11  Potwin  PUee  t.  Topeka  B^.   Co., 

ulBtions,  infra.  51  Kan.  000,  37  Am.  St.  Bep.  312,  33 

An  order  of  a  railroad  commisaiou  Pae.  309. 

fixing  a  tariff  of  rates  for  ezcesa  bag-  U  Potwin  Place  v.  Topeba  Rj.  Co., 

gage,  which  is  provided  hj  statute  ta  51  Ean.  609,  37  Am.  St.  Bep.  312,  33 

become  effective  in  twenty  d&ya  after  Pae.  309. 

Hrvico   thereof   and   which   is   prima  Whore    an     ordtnanee    granting     a 

facie  lawful  and  reasonable,  may  be  street  railway  the  right  to   construct 

enforced    by     mandamus.       Uichignn  its   roadway   in   public   streets   is   ac- 

Bailroad     Commission      v.      Michigan  cepted,  mandamus  lies  to  compel   the 

Cent.   E.   Co.,  159   Mich.   580,   124   N.  company  to  operate  itjj  road.     Potwin 

W.  5S4.  Place  v.  Topeka  By.  Co.,  SI  Kan.  609, 

7  State   V.   Mobile  A  M.  B.  Co.,  59  37  Am.  St.  Bep.  312,  33  Pae.  309. 

Ala.  331.  1>  Township    of    Grosse    Pointe     v. 

•  State  V.  Delaware,  L.  &  W.  B.  Co.,  Detroit  ft  L.  St.  C.  By.,  130  Mich. 
48  N.  J.  L.  55,  67  Am.  Bep.  543.  363,  90  N.  W.  42. 

•  Mobile  &  O.  B.  Co.  v.  Wisdom,  5 
Heisk.  (Tenu.)  135. 
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terminuji  as  prescribed  in  its  f  ranchise^  mandamus  has  been  held  the 
proper  remedy  to  compel  such  extension.^^  In  such  a  case  the  state 
might  proceed  to  annul  the  franchise  of  the  company,  but  this  remedy 
could  not  be  considered  adequate,  as  it  would  operate  to  destroy  func- 
tions for  which  the  public  interest  required  a  continued  existence.^*^ 
Mandamus  is  also  the  proper  remedy  to  compel  the  performance  of 
duties  in  respect  to  the  public  highways  occupied  by  street  railway 
companies,^®  and  the  remedy  will  lie  to  compel  the  construction  and 
maintenance  of  ^tes  at  a  crossing,^''  the  restoration  of  track  to  a  con- 
dition so  that  it  will  not  be  an  obstacle  to  traffic,^^  the  sprinkling  of 
streets  ^^  and  the  paving  and  repair  of  streets.^ 


MPablie  Service  GommisBion  v.  New 
York  B.  Co.,  77  N.  Y.  Mise.  487,  136 
N.  Y.  Supp.  720. 

1*  Public  Service  Commission  of 
First  Dist.  v.  New  York  R.  Co.,  77 
N.  Y.  Misc,  487,  136  N.  Y.  Supp.  720. 

19  Borough  of  Pleasantville  v.  At- 
lantic Cit7  &  S.  Traction  Co.,  75  N. 
J.  L.  279,  68  Atl.  60. 

17  Council  Bluffs  v.  Illinois  Cent.  B. 
Co.,  158  Iowa  679,  138  N.  W.  891. 

18  Emporia  v.  Emporis  Bailway  ft 
Light  Co.,  92  Kan.  232,  139  Pac.  1185. 

The  obligation  of  a  street  railway 
to  restore  its  track  to  a  proper  con- 
dition devolves  upon  the  company, 
regardless  of  its  charter  or  franchise, 
as  one  of  the  common-law  duties 
which  it  owes  to  the  city  and  to  the 
public.  Emporia  v.  Emporia  Bail- 
way  Sb  Light  Co.,  92  Kan.  232,  139 
Pac  1185. 

A  street  railway  may  be  compelled 
by  mandamus  to  restore  its  track  to 
a  proper  condition  though  the  defects 
are  due  to  a  faulty  method  of  paving 
employed  by  a  paving  company  pur- 
suant to  a  contract  with  the  street 
railway  company,  and  though  the 
«]ty  did  not  object  to  such  method. 
£mporia  v.  Emporia  Bailway  &  Light 
Co.,  92  Kan.  232,  139  Pac.  1185. 

A  street  railway  company  may  be 
compelled  by  mandamus  to  restore  its 
track  to  a  proper  condition  though 
the  city  has  the  contract  right  to 
make   repairs    and    sue    the    railway 


company  therefor  and  though  the  pav- 
ing company  and  bondsmen  may  be 
;3ued  for  damages.  Emporia  v. 
Emporia  Bailway  &  Light  Co.,  92  Kan. 
232,  139  Pac.  1185. 

19  State  V.  Milwaukee  Elec.  Bailway 
£e  Light  Co.,  144  Wis.  386,  129  N.  W. 
623. 

The  fact  that  the  duty  of  a  street 
railway  company  to  sprinkle  its  road- 
bed is  a  continuing  one  does  not  pre- 
vent enforcement  by  mandamus,  the 
legal  duty  being  clear.  State  v.  Mil- 
waukee Elec.  Bailway  &  Light  Co., 
144  Wis.  386,  140  Am.  St.  Bep.  1025, 
129  N.  W.  623. 

The  performance  of  the  duty  of  a 
street  railway  company  to  sprinkle  its 
roadbed  may  be  compelled  by  man- 
damus when  the  ordinance  imposing 
such  duty  has  been  disregarded  for 
five  years  and  the  fact  that  no  sprin- 
kling is  required  between  November 
Ist  and  April  1st  doe^g  not  prevent 
relief  on  the  ground  tha1>  a  moot 
question  is  presented.  State  v.  Mil- 
waukee Elec.  Bailway  &  Light  Co., 
144  Wis.  386,  140  Am.  St.  Bep.  1025, 
129  N.  W.  623. 

S9  State  V.  Jacksonville  St.  B.  Co., 
29  Fla.  590,  10  So.  690;  Borough  of 
Butherford  v.  Hudson  Biver  Traction 
Co.,  73  N.  J.  L.  227,  63  Atl.  84. 

Where  a  street  railway  was  required 
by  its  franchise  to  pave  the  portion 
of  a  street  occupied  by  its  tracks 
when  the  city  should  pave  such  street, 
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The  duty  to  operate  cars  as  required  by  the  street  railway  compaDy's 
franchise  may  be  enforced  by  mandamus,"  and  an  order  requirii^ 
care  to  be  operated  in  both  directions  will  not  be  interfered  with  where 
it  does  not  impose  an  unwarrantable  harden  on  the  company."  In 
one  case  it  was  held,  however,  that  mandamus  was  not  the  proper  rem- 
edy to  compel  the  operation  of  a  certain  number  of  trains,  as  a  general 
continuous  duty  was  prescribed  and  the  evidence  showed  that  the 
company  had  not  the  facilities  for  operating  the  extra  trains  re- 
quired." The  duty  to  operate  ears  is  in  some  states  compelled  by  pro- 
ceedings before  the  railroad  commissioners."* 

The  duty,  impose*^  by  franchise,  to  carry  passen^ra  for  a  certain 
fare  may  be  enforced  by  mandamus,  a  remedy  which  is  preferable  to 
the  forfeiture  of  the  franchise,'*  and  mandamus  will  lie  to  enforce  such 
a  duty,  even  when  contained  in  an  ordinance  which  is  contractual  in 
nature,"  but  the  remedy  does  not  lie  to  enforce  the  obligations  which 


and  it  aj^eared  th&t  the  eitj  waa  pav- 
ing BQch  street,  that  the  street  rail- 
way had  refused  to  perform  its  duty 
and  was  not  prevented  by  its  finan- 
cial condition  from  performing  sach 
duty,  the  evidence  wae  sufficient  to 
warrant  the  iMoance  of  a  writ  of 
mandamus.  DeoisOD  &  8.  Jty.  Co.  v. 
DeniHOn  (Tex.  Civ.  App,),  112  8.  W. 
780. 

Where  a  street  railway  was  obli- 
gated by  its  franchise  to  pave  the 
portion  of  a  street  occupied  bj  its 
tracks  in  the  same  manner  and  bv 
using  the  «ame  msiterial  as  the  city 
when  it  paved  such  street,  B  conten- 
tion that  the  railway  was  not  obliged 
to  begin  paving  until  the  city  finished 
paving  half  of  the  street  and  started 
on  the  other  half  was  not  tenable. 
Where  the  pleadings  and  evidence 
showed  that  the  city  was  paving  such 
Street  with  vitrified  brick,  the  street 
railway  was  bound  to  ascertain  what 
kind  of  material  was  used  and  the 
manner  of  doing  the  work.  Denison  t 
8,  Ey,  Co,  V.  Denison,  51  Tex.  Civ. 
App.  321,  112  8.  W.  780. 

SI  State  V.  Ottnmwa  Baitway  ft 
Light  Co.,  —  Iowa  — ,  160  N.  W.  330. 

•SBt»to 


Light  Co.,  —  Iowa  — ,  160  N.  W.  336. 

S)  Public  Service  Commission  for 
First  Diat.  v.  Interborough  Bapid 
Transit  Co.,  172  N.  ¥.  App.  Div.  324, 
158  N..Y.  Supp.  480. 

M  Under  secUons  1797-2  to  1797-16 
of  the  Wisconsin  statutes,  the  railroad 
commission  is  clothed  with  full  author- 
ity to  aot  in  all  controversies'  as  re- 
gards the  duties  of  public  service  cor- 
porations, and  a  eonrt  should  not  issue 
mandamus  to  compel  a  street  railway 
company  to  operate  Its  lines  where 
service  is  discoutinuod  becau/se  of  a 
strike,  but  the  parties  should  be  left 
to  the  remedy  prescribed  before  the 
railroad  commission.  State  v.  Dulnth 
St.  B.  Co.,  153  Wis.  850,  142  N.  W. 
184. 

u  Publie  8ervice  Commission  v. 
Westchester  St.  B.  Co.,  206  N.  T. 
209,  Ann.  Cas.  1914  D  510,  99  N.  E. 
536.  See  People  v.  Interurban  St.  B. 
Co.,  85  N.  T.  App.  Div.  407,  83  N.  Y. 
Supp.  622. 

M  A  street  rulway  may  be  com- 
pelled to  transport  school  children  for 
half  fare  and  to  carry  mail  carrier*, 
policemen  or  firemen  free  .while  in  the 
discharge  of  their  duties,  as  required 
an  ordi- 


Ottomwa    Railway    k      by  a  contract  contained 
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holly  from  the  assent  to  ordinances  having  no  legislative  force 
-xistituting  a  contract.*^ 


96.  —  Telephone  companies.  Such  relations  are  sustained  by 
hone  company  to  the  citizens  of  a  district  that  mandamus  will 
compel  such  a  company  to  furnish  service  where  a  request  is 
ly  made  for  service  and  the  usual  charge  is  tendered.'^    And 

^  defense  that  toll  stations  exist  where  the  applicant  may  trans- 
business.*®    Nor  does  the  fact  that  penalties  may  be  recovered 

•c  refusal  to  furnish  service  prevent  the  relief  by  mandamus,  as 

Sht  to  recover  such  penalties  is. a  cumulative  remedy.'^    It  has 


Oklahoma  City  v.  Oklahoma 
« :»    20  Okla.  1, 16  L.  B.  A.  (N.  S.) 
Pac.  48. 

iwark  v.  North  Jersey  St.  B. 
N.  J.  L.  265,  62  AU.  1003. 
damns  should  not  issue  at  the 
^2e  of  a  municipality  to  compel  a 
railway  to  give  transfers  to  its 
gers  when  the  obligations  of  the 
ly  to  do  30  arise  wholly  from  its 
to  ordinances  having  no  legis- 
force  an4^  constituting  a  con- 
--       Mayor,    etc.,    of    Newark    v. 
^^^t;l4  Jersey  St.  E.  Co.,  73  N.  J.  L. 
"^^^t  62  Atl.  1003. 

^Uliited  States.     Missouri  v.  Bell 
T^el.  Co.,  23  Fed.  539. 

Indiana,  Central  U.  Tel.  Co.  v. 
State,  123  Ind.  113,  24  N.  E.  215;  Cen- 
tral U.  Tel.  Co.  V.  State,  118  Ind.  194, 
10  Am.  St.  Bep.  114,  19  N.  E.  604. 
lowa^  Huffman  v.  Marcy  Mut.  Tel. 
Co.,  143  Iowa  590,  23  L.  B.  A.  (N.  S.) 
1010,  121  N.  W.  1033,  as  to  compelling 
restoration  of  service. 

Katmaii,  Bea  v.  Montgomery  Home 
Tel.  Co.,  87  Kan.  665,  125  Pac.  27; 
Crouch  V.  Amett,  71  Kan.  49,  79  Pac. 
1086. 

Mlddgan.  Mahan  v.  Michigan  Tel. 
Co.,  132  Mich.  242,  93  N.  W.  629. 

IfiSBoml  State  v.  Kinloch  Tel.  Co., 
93  Mo.  App.  349,  67  S.  W.  684. 

Kelxraska.  State  v.  Nebraska  Tel. 
Co.,  17  Neb.  126,  52  Am.. Bep.  404,  22 
N.  W.  237. 


New  York.  People  v.  Central  New 
York  Telephone  &  Telegraph  Co.,  41 
App.  Div.  17,  58  N.  Y.  Supp.  221. 

Pennpylyania.  Bell  Telephone  Co. 
V.  Com.,  2  Pa.  Cas.  299,  3  Atl.  825. 

South  OaroUna.  State  v.  Citizens' 
Tel.  Co.,  61  S.  C.  83,  55  L.  B.  A.  139, 
85  Am.  St.  Bep.  870,  39  S.  E.  257. 

Virginia.  See  Ivanhoe  Furnace  Co. 
V.  Virginia  &  T.  Tel.  Co.,  109  Va.  130, 
63  S.  E.  426. 

Washington.  State  v.  Sunset  Tele- 
phone &  Tele^aph  Co.,  30  Wash.  676, 
71  Pac.  198. 

The  duty  resting  upon  a  telephone 
company  to  perform  whatever  has 
been  legally  enjoined  upon  it  by  le- 
gal and  proper  authority  is  a  duty 
resulting  from  a  public  trust  and 
station,  and  may  be  enforced  by  man- 
damus when  no  otlier  adequate  rem- 
edy exists.  Bea  v.  Montgomery 
Home  Tel.  Co.,  87  Kan.  665,  125 
Pac.  27. 

«» Central  U.Tel.  Co.  v.  State,  123 
Ind.  113,  24  N.  E.  215;  Central  U. 
TeL  Co.  V.  State,  118  Ind.  194, 10  Am. 
St.  Bep.  114,  19  N.  E.  604;  State  v. 
Kinloch  Tel.  Co.,  93  Mo.  App.  349,  67 
S.  W.  684. 

80  Central  IT.  Tel.  Co.  v.  State,  118 
Ind.  194,  10  Am.  St.  Bep.  114,  19  N. 
£.  604. 
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been  held,  however,  that  mandamus  will  not  lie  to  compel  the  installa- 
tion of  a  telephone!  in  a  house  which  is  used  for  immoral  purposes, 
especially  where  it  appears  that  the  telephone  is  used  for  the  fur- 
therance of  such  purposes.'* 

"When  a  telephone  company  accepts  an  ordinance  requiring  it  to 
furnish  service  at  a  reasonable  charge,  it  may  be  compelled  by  manda- 
mus to  furnish  such  service  in  accordance  with  such  ordinance.**  A 
contract  is  created  where  a  telephone  company  accepts  a  license  to 
use  streets  under  an  ordinance  requiring  it  to  file  a  semiannual  state- 
ment of  its  gross  receipts,  but  there  does  not  exist  a  right  so  clear  that 
mandamus  will  lie  to  compel  the  company  to  perform  its  agreement 
under  the  theory  that  the  duty  to  file  such  statements  is  a  duty  owing 
to  the  public.'* 

§S306.  — Wat«rworkB  and  irrigation  oompanies.  The  duties  of 
water  companies  are  of  a  public  nature  **  and  mandamus  is  available 
to  compel  such  companies  to  supply  water  to  a  municipality  *•  or  its 


31  Godwin  v.  Carolina  Telephone  & 
Telegraph  Co.,  136  N.  C.  258,  67  L.  B. 
A.  251,  103  Am.  6t.  Bep.  941,  1  Ann. 
Cas.  203,  48  8.  E.  636. 

In  this  case,  the  court  pointed  out 
that  no  one  could  be  compelled  to  aid 
an  unlawful  undertaking,  and  just  as 
a  telegraph  company  should  refuse  to 
send  improper  messages,  so  a  tele- 
phone company  might  properly  refuse 
to  install  an  instrument  where  the 
party  asking  therefor  admitted  that 
the  same  was  to  be  U3ed  for  the  trans- 
mission of  improper  megssages.  Godwin 
V.  Carolina  Telephone  &  Telegraph 
Co.,  136  N.  C.  258,  67  L.  B.  A.  251, 
103  Am.  St.  Bep.  941, 1  Ann.  Cas.  203, 
48  S.  E.  636.  To  the  same  effect,  see 
Cullen  V.  New  York  Tel.  Co.,  106  N. 
Y.  App.  Div.  250,  94  N.  Y.  Supp.  290. 

82  People  V.  Commercial  Telephone 
ft  Telegraph  Co.,  277  111.  265,  L.  B. 
A.  1917  D  704,  115  N.  B.  379. 

8t  Chicago  V.  Chicago  Tel.  Co.,  230 
111.  157,  13  L.  B.  A.  (N.  8.)  1084,  12 
Ann.  Cas.  109,  82  N.  E.  607. 

84  8tate  V.  Joplin  Water  Works,  52 
Mo.    App.    312;    Haugen    v.    Albina 


Light  &  Water  Co.,  21  Ore.  411,  14  L. 
B.  A.  424,  28  Pac.  244. 

86  People  V.  New  BocheUe  Water  Co., 
58  N.  Y.  Misc.  287,  110  N.  Y.  Supp. 
1089. 

Mandamus  will  lie  to  compel  a 
waterworks  company  to  furnish  a 
proper  supply  of  water  a3  required  by 
its  contract  with  a  munieipality, 
when  the  supply  is  insufficient.  Troy 
Water  Co.  v.  Bq|ough  of  Troy,  200 
Pa.  453,  50  AtL  259. 

It  will  also  lie  to  compel  a  water- 
works company  to  erect  necessary 
fire  plugs  for  the  purpose  of  furnish- 
ing a  sufficient  supply  of  water  to  ex- 
tinguish fires.  Borough  of  Easton  v. 
Lehigh  Water  Co.,  97  Pa.  St.  554. 

If  a  duty  of  furnishing  water  for 
sewerage  purposes  is  imposed  by  the 
charter  of  a  water  company  or  by  an 
ordinance,  it  is  a  public  duty,  and  per- 
formance may  be  compelled  by  man- 
damus. Portsmouth,  B.  &  6.  Water 
Co.  V.  Portsmouth,  112  Va.  168,  70 
S.  E.  529. 

In  a  mandamus  proceeding  brought 
by  a  municipality  to  compel  a  water  * 
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,^^^,**  and  to  prevent  discrimination  in  the  service.*''    Thus  the 
^^y  is  available  to  compel  the  laying  of  service  pipes,'®  and  when 

^^^ny  to  lay  mains  in  a  street  and 


^^^t  fire  hydrants,  matter  pleaded 
in  an  amended  return  to  the  effect 
that  the  location  of  hydrants  should 
be  determined  by  the  street  commis- 
sioners and  that  no  notice  of  3ueh  de- 
termination  had  been  given  the  com- 
pany, is  not  demurrable  when  pleaded 
as  a  partial  defense.  People  v.  New 
Bochelle  Water  Co.,  58  N.  T.  Misc. 
287,  110  N.  Y.  Supp.  1089. 

80  Oalif omia.  South  Pasadena  v. 
Pasadena  Land  &  Water  Co.,  152  Cat. 
579,  93  Pac.  490. 

MaiUB.  Bobbins  v.  Bangor  B.  & 
Elec.  Co.,  100  Me.  496,  1  L.  B.  A. 
(N.  8.)  963,  62  Atl.  136. 

MlBBOurt  State  v.  Joplin  Water 
Works,  52  Mo.  App.  312. 

Kew  Jersey.  Plainfield-Union  Wa- 
ter Co.  V.  Inhabitants  of  Plainfield, 
83  N.  J.  L.  332,  85  Atl.  321. 

South  Carolina.  Poole  v.  Paris 
Mountain  Water  Co.,  81  S.  C.  438,  128 
Am.  St.  Bep.  923,  62  S.  E.  874. 

West  VixginlAw  MeClaugherty  v. 
Bluefield  Waterworks  &  Improvement 
Co.,  67  W.  Va.  285,  32  L.  B.  A.  (N.  S.) 
229,  68  S.  E.  28. 

Contracts  between  a  private  water 
company  and  municipalities  pursuant 
to  statutory  authority  not  only  give 
the  municipalities  a  right  to  a  supply 
of  water,  but  create  a  public  duty 
on  the  part  of  the  company  to  supply 
consumers  under  proper  regulatjions, 
and  this  right  may  be  enforced  by 
mandamus  by  one  not  supplied.  Plain- 
field-Union Water  Co.  v.  Inhabitants 
of  Plainfield,  83  N.  J.  L.  332^  85  Atl. 
321, 

Where  a  water  system  is  established, 
all  persons  to  whose  use  the  water  is 
appropriated  or  dedicated  are  vested 
with  a  right  to  have  the  supply  con- 
tinued by  whomsoever  may /be  in  con- 
trol thereof.  South  Pasadena  v.  Pasa- 


dena Land  &  Water  Co.,  152  Cal.  579, 
93  Pac.  490. 

If  a  city  acquires  a  water  system  of 
a  company,  it  does  so  as  a  corpora- 
tion engaged  in  supplying  a  public 
use,  and  the  right  to  mandamus,  if 
the  furnishing  of  water  is  refused,  is 
adequate,  so  that  an  injunction  may 
be  denied.  Orcutt  v.  Pa^sadena  Laud 
&  Water  Co.,  152  Cal.  599,  93  Pac. 
497. 

A  petition  of  mandamus  to  compel 
municipal  authorities  to  supply  water 
to  an  applicant  where  such  supply 
had  been  refused,  though  the  public 
generally  was  supplied,  and  the  ap- 
plicant wajs  not  in  debt  to  the  munici- 
(udity  and  had  tendered  payment 
for  the  service  desired,  is  not  3ubject 
to  dismissal  on  the  ground  that  the 
plaintiff  had  a  specific  legal  remedy. 
Camilla  v.  Norris,  134  Ga.  351,  67 
S.  E.  940. 

STHaugen  v.  Albina  Light  &  Wa- 
ter Co.,  21  Ore.,  411,  14  L.  B.  A.  424, 
28  Pac.  244. 

88  Bartlesville  Water  Co.  v.  *  Bar  ties- 
ville,  —  Okla.  — ,  150  Pac.  118. 

In  a  mundamuB  proceeding  brought 
by  a  municipality  to  compel  a  water 
company  to  lay  mains  and  establish 
fire  hydrants,  the  provisions  of  the 
original  contract  or  franchise  as  to 
additional  mains  will  not  be  con- 
strued to  authorize  the  municipality 
to  command  the  laying  of  an  addi- 
tional main  in  a  street  that  has  an' 
adequate  main.  People  v.  New 
Bochelle  Water, Co.,  58  N.  Y.  Mi3C. 
287,  110  N.  Y,  Supp.  1089. 

A  writ  of  mandamus  to  compel  a 
water  company  to  make  certain  tap- 
pings and  connections  between  its 
street  mains  and  the  service  pipes  of  a 
city  will  not  be  issued  where  il  ap- 
pears that,  under  its  contract  with 
the  city,  meters  are  to  be  installed 
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a  consumer  is  deprived  of  service  because  of  nonpayment  of  a  bill 
which  he  disputes  in  good  faith,  the  company  cannot  continue  its  re- 
fusal of  water  if  the  consumer  is  willing  to  comply  with  the  reason- 
able rules  of  the  company .••  But  mandamus  is  not  available  to  com- 
pel water  supply  if  it  appears  that  the  applicant  cannot  utilize  the 
water  if  supplied.*®  And  in  one  case  injunction  was  held  the  proper 
remedy,  as  it  appeared  that  the  mandamus  proceeding  could  not  be 
heard  by  the  court  until  later  in  the  winter  and  the  consumer  would  in 
the  meantiq;ie  be  deprived  of  water .*i 

Mandamus  is  the  proper  remedy  to  compel  irrigation  companies  to 
supply  water  for  purposes  of  irrigation.**  Belief  of  this  nature  must 
be  immediate  to  be  effective,  and  the  remedy  of  mandamus  is  of  such 
a  summary  character  that  it  is  highly  appropriate.  In  addition,  it  has 
been  held  that  the  courts  will  be  liberal  in  matters  of  pleading  and 
practice  when  the  remedy  is  sought,  so  that  such  remedy  may  be 


upon  each  of  the  service  connections, 
and  the  city  will  not  allow  such  me- 
ters. Portsmouth,  B.  &  S.  Water  Go. 
v.  Portsmouth,  112  Va.  158,  70  8.  £. 
529. 

Where  a  franchise  exists  requiring 
a  water  company  to  3upply  a  city 
and  its  inhabitants  with  water,  the 
city  may  compel  such  supply  by  man- 
damus, and  it  is  not  required  to  con- 
struct connections  with  the  mains  of 
the  company  and  then  look  to  such 
company  for  reimbursement  for  its 
expenditures.  International  Water  Co. 
V.  El  Paso,  51  Tex.  Civ.  App.  321, 
112  S.  W.  816: 

A  city  cannot  be  deprived  of  its 
right  to  mandamus  to  compel  a  water 
company  to  supply  water  by  the  fact 
that  such  water  company  has  con- 
tracts with  consumers  whereby  they 
are  to  defray  the  co6t  of  connecting 
pipes,  and,  since  it  was  the  duty  of  the 
water  company  to  lay  such  pipes  at  its 
own  cost,  such  contracts  are  not  bind- 
ing. International  Water  Co.  v.  City 
of  £1  Paso,  51  Tex.  Civ.  App.  321, 
112  8.  W.  816. 

Where  a  judgment  requires  a  water 
company  to  lay  connecting  pipes  from 
its  mains  to  the  property  line  on  the 


street,  on .  such  streets  where  it  has 
water  mains,  it  is  not  erroneous.  In- 
ternational Water  Co.  v.  El  Paso,  51 
Tex.  Civ.  App.  321,  112  8.  W.  816. 

89  Poole  V.  Paris  Mountain  Water 
Co.,  81  8.  C.  438,  128  Am.  St.  Bep. 
923,  62  8.  E.  874. 

4AThus  mandamujs  will  not  be 
awarded  to  compel  a  city  to  supply 
water  to  "a  village  within  its  terri- 
torial limits,  where  the  village  is  not 
in  a  position  to  receive  such  watei, 
has  no  system  of  waterworks  and  can- 
not utilize  the  water  if  supplied.  Peo- 
ple V.  Chicago,  146  111.  App.  623. 

41Bourke  v.  Olcott  Water  Co.,  84 
Vt.  121,  Ann.  Cas.  1912  D  108,  78  Atl. 
715. 

48  Miller  v.  Imperial  Water  Co.  No. 
8,  156  Cal.  27,  24  L.  E.  A.  (N.  S.) 
372,  103  Pac.  227;  MerriU  v.  8outhside 
Irrigation  Co.,  112  Cal.  426,  44  Pac 
720;  Price  v.  Biverside  Land  &  Irri- 
gating Co.,  56  Cal.  431;  Combs  v.  Agri- 
cultural Ditch  Co.,  17  Colo.  146,»  31 
Am.  8t.  Bep.  275,  28  Pac.  966 ;  Town- 
send  V.  Fulton  Irrigating  Ditch  Co., 
17  Colo.  142,  29  Pac.  453;  Wheeler  v. 
Northern  Colorado  Irrigation  Co.,  10 
Colo.  582,  3  Am.  8t.  Bep.  603,  17  Pac. 
487. 
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^P^edily  given  in  cases  in  which  the  applicant  is  entitled  thereto.^ 

7*-b.^    remedy  is  not  available  to  compel  the  furnishing  of  a  specified 

flor     o:f  water  nor  to  secure  the  perpetual  right  to  use  water,**  and  a 

6toc^k:!b.^l<}er  who  refuses  to  pay  his  share  of  a  maintenance  fund  has 

b^^^=^    ^l=ft.«ld  not  entitled  to  demand  and  receive  water  from  the  irrigatioii 


com. 


.:ny. 


i6 


§ 

tefe 


•  Foreign  corporatioiui.    A  number  of  the  duties  of  foreign 

ations    which    may    be    enforced    by    mandamus   have    been 

ed  to  in  the  prior  sections  in  connection  with  the  specific  duty 

I  and  will  further  be  discussed  in  connecticx  with  the  law 

cign  corporations*  which  is  hereinafter  treated.*^    In  addition  it 

TS^^^    loe  mentioned  that  the  remedy  of  mandamus  has  been  held  not 

tt^^'ilable  to  compel  such  a  company  to  perform  the  necessary  acts 

N^^Vcli  are  prerequisite  to  its  right  to  do  business  in  a  state.*''  ,< 


IV.  PBOCEDURE 

§3308.  In  general.  A  complete  and  exhaustive  treatment  of  the 
procedure  in  mandamus  actions  is  without  the  scope  of  this  work, 
but  it  is  thought  proper  to  include  some  of  the  general  principles 
and  especially  the  matters  of  procedure  arising  in  and  affecting 
actions  against  corporations  or  their  officers. 

§  3309.  Preliminaxy  requisiteB ;  jurisdiction.  Usually  an  express 
demand  or  request  must  be  made  on  a  defendant  to  perform  the  act 
sought  to  be  enforced  by  the  writ,  before  making  application  for 
mandamus.** 

The  district  courts  of  the  United  States  cannot  issue  a  writ  of  man- 
damus as  an  original  and  independent  remedy,  in  the  absence  of  stat- 
utory authority,  and  they  are  limited  to  its  use  as  a  process  in  the 


48Townseiid  v.  Fulton  Irrigating 
Ditch  Co.,  17  Colo.  142,  29  Pac.  453. 

MPerrine  v.  San  Jacinto  Valley 
Water  Co.,  4  Cal.  App.  376,  88  Pac. 
293;  Townsend  v.  Fulton  Irrigating 
IHtch  Co.,  17  Colo.  142,  29  Pao.  453. 

Under  a  contract  requiring  an  irri- 
gation company  to  supply  a  continu- 
ous flow  of  10  inches  of  water  or  to 
deliver  the  same  in  cumulated  quau'- 
tities  at  periods  of  not  less  than  one 
month,  the  delivery  of  such  cumulated 


quantities  will  not  be  enforced  by 
mandamus.  Perrine  v.  San  Jacinto 
Valley  Water  Co.,  4  Cal.  App.  376,  88 
Pac.  293. 

45Swanger  v.  Porter,  87  Neb.  764, 
128  N.  W.  516. 

40  8ee  chapter  on  Foreign  Corpora- 
tions, infra. 

47  Secretary  of  State  v.  National 
Salt  Co.,  126  Mich.  644,  86  N.  W.  124. 

48  Price  V.  Biverside  Land  &  Irri- 
gating Co.,  56  Cal.  431. 
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enforcement  of  rights  in  aid  of  a  jurisdiction  previously  acquired  by 
the  court  for  other  purposes.*® 

A  mandamus  proceeding  brought  to  compel  the  inspection  of  cor- 
porate books  is  not  affected  by  the  fact  that  another  suit  for  an  in- 
junction is  subsequently  brought  in  another  court  by  the  corporation, 
it  being  alleged  in  the  second  suit  that  the  petitioner  in  the  mandamus 
action  had  entered  into  a  conspiracy  with  others  to  destroy  the  cor- 
poration's business  and  that  this  was  the  re£(Son  for  his  desire  to  inspect 
the  books.*^ 

93310.  Parties.  In  proceedings  to  compel  the  performance  of 
public  duties,  the  petition  is  properly  brought  in  the  name  of  the 
state,  on  the  relation  of  its  prosecuting  attorney.*^  However,  a  pri- 
vate person  may  move  for  a  mandamus  to  enforce  a  public  duty,  not 
due  to  the  government  as  such,  without  the  intervention  of  the  govern- 
ment law  oflScer,**  and  the  writ  will  lie  at  the  instance  of  a  private  re- 
lator to  compel  the  performance  of  a  duty  for  the  benefit  of  the  relator 


United  States  v.  Nashville,  C.  &      should  foe  instituted  by  the  eommon- 


St.  L.  Ry.,  217  Fed.  254. 

50  Roberts  v.  Munroe,  —  Tex.  Civ. 
App.  — ,  193  S.  W.  734. 

61  Northern  Pae.  R.  Co.  v.  Washing- 
ton Territory,  142  U.  S.  492,  35  L.  Ed. 
1092;  State  v.  Kansas  Flour  Mil]3  Co., 
—  Kan.  — ,  164  Pae.  1170. 

Where  the  obje&t  is  the  enforce- 
ment of  a  public  right,  the  people  are 
regarded  as  the  real  party,  and  the 
relator  need  not  show  that  he  has  any 
legal  interest  in  the  result.  Florida, 
C.  &  P.  R.  Co.  V.  State,  31  Fla.  482, 
20  L.  R.  A.  419,  34  Am.  St.  Rep. 
80, 13  So.  103. 

Where  a  writ  is  applied  for  by  the 
attorney  general  on  behalf  of  the  peo- 
ple, it  must  be  -assumed  that  it  was 
issued  only  to  subserve  a  public  inter- 
est and  to  protect  a  public  right.  Peo- 
ple V.  Rome,  W.  &  O.  R.  Co.,  103  N. 
Y.  95,  8  N.  E.  369. 

Where  a  common  carrier  fails  to 
perform  its  duty  to  the  public  by  fur- 
nishing proper  facilities  for  the  trans- 
portation of  goods  offered,  the  pro- 
ceedings at  common  law  and  under 
the   statute    (Act   of   June    8^    1893) 


wealth  at  the  instance  of  the  attorney 
general.     Loraine  v.  Pittsburg,  J.,  E. ' 
&  E.  R.  Co.,  205  Pa.  132,  61  L.  R.  A. 
502,  54  Atl.  580. 

A  private  individual  ha^  no  right 
to  compel  a  street  railway  company  to 
issue  transfers  and  carry  passengers 
over  certain  connecting  lines,  by  the 
remedy  of  mandamus,  where  there  is 
no  allegation  that  the  relator  has  been 
refu3ed  the  right  and  where  the  pro- 
ceeding is  brought  to  enforce  a  stat- 
utory duty,  since  such  proceeding 
should  be  brought  by  the  attorney 
general.  People  v.  Interurban  St.  R. 
Co.,  85  N.  Y.  App.  Div.  407,  83  N.  Y. 
Supp.  622. 

•«  Union  Pae.  R.  Co.  v.  Hall,  91 
TJ.  S.  343,  23  L.  Ed.  428. 

Citizens  and  taxpayers  are  proper 
parties  to  bring  a  mandamus  pro- 
ceeding to  compel  a  railroad  to  restore 
a  street  to  as  good  condition  as  it  was 
prior  to  the  laying  of  traeks  theirein, 
there  being  a  failure  to  perform  a 
duty  owed  to  the  public.  State  ▼. 
Wabash  R.  Co.,  206  Mo.  251,  103  a 
W.  1137.     ' 
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or  the  class  of  individuals  to  which  he  belongs,^  but  only  when  he  is 
specially  and  peculiarly  interested  in  the  enforcement  of  the  duty 
involved.**  If  private  interests  only  are  involved,  an  application  by 
the  attorney  general  on  behalf  of  the  people  is  not  proper.** 


M  State  V.  Paterson,  N.  &  N.  Y.  B. 
Co.,  43  N.  J.  L.  505. 

In  a  proceeding  to  enforce  the  in- 
spection of  books  and  papers  under 
Gen.  St.  12672,  held  that  the  stock- 
holders representing  one-tenth  of  the 
ctock  subscribed  were  the  real  parties 
in  interest  and  the  proper  relators  and 
they  were  not  interested  in  having  a 
certificate  assigned  to  a  committee  of 
one  appointed  by  them.  Merchants 
Broom  Co.  v.  Butler,  7Q  Fla.  397,  70 
So.  383. 

M  Florida.  Florida,  C.  &  P.  B.  Co. 
V.  State,  31  Fla.  482,  20  L.  B.  A.  419, 
34  Am.  St.  Bep.  30,  13  So.  103.    . 

Maine.  Bobbins  v.  Bangor  B.  & 
Elee.  Co.,  100  Me.  496,  1  L.  B.  A.  (N. 
S.)  963,  62  Atl.  136. 

Pennsylvaala.  Loraine  v.  Pitts- 
burg, J.,  E.  k  E.  B.  Co.,  205  Pa.  132, 
61  L.  B.  A.  502,  54  Atl.  580. 

Waatalngton.  State  v.  Darwin,  81 
Wash.  1,  142  Pac.  441. 

West  Vizgjxiia.  McClaugherty  v. 
Bluefield  Waterworks  &  Improve- 
ment Co.,  67  W.  Va.  285,  32  L.  B.  A. 
(N.  S.)  229,  6S  S.  E.  28. 

Mandamus  does  not  lie  at  the  suit 
of  an  individual  for  the  enforcement 
of  those  rights  which  he  holds  in  com- 
mon with  the  public  at  large,  but  it 
does  lie  when  his  personal  and  partic- 
ular rights  have  been  invaded  beyond 
those  that  he  enjoys  as  part  of  the 
public  and  that  are  common  to  every- 
one. Bobbins  v.  Bangor  B.  &  Elec. 
Co.,  100  Me.  496,  1  L.  B.  A.  (N.  S.) 
963,  62  Atl.  136. 

It  is  held  in  England  that  '4n  gen- 
eral, all  those  who  are  legally  capable 
of  bringing  an  action  are  also  legally 
capable  of  applying  to  the  Court  of 
King's  Bench  for  the  writ  of  manda- 
mus.   This  is  true  in  all  cases,  it  is 


believed,  where  the  defendant  owes 
a  duty  in  the  performance  of  which 
the  prosecutor  has  a  peculiar  inter- 
est." Loraine  v.  Pittsburg,  J.,  £.  & 
E.  B.  Co.,  205  Pa.  132,  61  L.  B.  A.  502, 
54  Atl.  580. 

This  principle  is  obvious.  It  is  like 
the  principle  applicable  to  public  nui- 
sances whereby  an  individual  living 
on  a  road  which  gives  him  access  to 
his  home  or  land  may  maintain  a 
suit  for  an  injunction  when  he  is  de- 
prived of  access  or  is  in  any  way  pe- 
culiarly and  individually  interested. 
McClaugherty  v.  Bluefield  Water- 
works &  Improvement  Co.,  67  W.  Va. 
285,  32  L.  B.  A.  (N.  8.)  229,  68  S. 
£.  28. 

Where  a  railroad  refuses  to  supply 
a  coal  operator  with  cars  unless  he 
will  sell  his  coal  to  a  company  cou- 
troUed  by  the  railroad's  president  at 
s  price  below  the  market  price,  the 
operator  can  bring  mandamus  to  com- 
pel the  railroad  to  supply  cars,  and 
it  is  immaterial  that  other  shippers 
are  treated  in  the  same  manner,  as 
in  each  case  the  injury  is  special. 
Loraine  v.  Pittsburg,  J.,  E.  &  E.  B. 
Co.,  205  Pa.  132,  61  L.  B.  A.  502,  54 
Atl.  580. 

Mandamus  is  a  common-law  remedy 
to  compel  action  and  a  person  desiring 
a  commodity  manufactured  and  sold 
by  a  quaai  public  corporation  may  re- 
sort to  mandamus  to  compel  a  supply 
when  the  supply  has  not  yet  been 
commenced  and  in  equity  when  the 
supply  is  being  furnished  to  enjoin 
its  stoppage.  Seaton  Mountain  Elec. 
Light,  Heat  &  Power  Co.  v.  Idaho 
Springs  Inv.  Co.,  49  Colo.  122,  ^3  1j, 
B.  A.  (N.  S.)  1078,  111  Pac.  834. 

5«  People  V.  Borne,  W.  &  O.  B.  Co., 
103  N.  Y.  95,  8  N.  E.  369, 
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The  writ  will  lie  at  the  suit  of  a  city  to  compel  the  performance  of 
a  specific  public  service  by  a  corporation  which  has  accepted  its  fran- 
chise imposing  such  service.*^  The  duty  of  a  water  company  to  furnish 
water  may  be  enforced  by  a  private  person*^''  or  the  writ  may  be  asked 
by  a  city  as  relator.*'  There  is  a  clearly  drawn  distinction  between 
cases  where  mandamus  is  awarded  to  compel  the  corporation  to  dis- 
charge some  duty  owing  to  the  public  and  not  to  a  municipality  and 
where  a  clear  right  to  the  relief  is  thought  to  exist  and  cases  in  which 
the  duty  or  obligation  is  owed  primarily  to  the  municipality.** 

In  seeking  to  enforce  a  public  duty,  the  proceedings  will  not  be 
quashed  because  of  a  technical  misjoinder  of  parties  as  relators.^ 

The  writ  may  be  taken  distributively  when  the  action  of  several  is 
necessary  to  the  accomplishment  of  the  end  sought  '^  and  it  is  proper 
to  bring  in  parties  who  are  likely  to  be  injuriously  affected  by  the 
judgment.'*  But  technically,  the  only  necessary  parties  are  the  plaintiff 


Where  a  railroad  peremptorily  re- 
fuses to  perform  its  duty  of  supplyiug 
a  coal  operator  with  cars  to  transport 
his  coal,  unless  he  will  agree  to  sell  his 
coal  to  another  company  owned  by 
the  president  of  the  railroad  at  a 
price  much  less  than  what  it  is  worth, 
the  coal  operator  can  institute  man- 
damus, without  the  intervention  of 
the  attorney  general,  to  compel  the 
railroad  to  supply  him  with  cars. 
Loraine  v.  Pittsburg,  J.,  £.  &  E.  B. 
Co.,  205  Pa.  132,  61  L.  B.  A.  502,  54 
Atl.  580. 

56  Bartlesville  Water  Co.  v.  Bartles- 
ville,  —  Okla.  — ,  150  Pao.  118. 

67  A  resident  of  a  city  may  in  his 
own  name  maintain  mandamus  against 
an  incorporated  water  company  to 
compel  it  to  furnish  him  water  83  re- 
quired by  its  franchise.  McClaugher- 
ty  V.  Bluefield  Waterworks  k  Im- 
provement Co.,  67  W.  Va.  285,  32  L.  B. 
A.  (N.  S.)  229,  68  S.  E.  28. 

S8  International  Water  Co.  v.  El 
Paso,  51  Tex.  Civ.  App.  321,  112  8.  W. 
816. 

In  a  mandamus  proceeding  to  com- 
pel a  water  company  to  lay  mains  and 
erect  fire  hydrants,  brought  by  a  mu- 
nicipality, the  right  of  an  individual 


consumer  cannot  be  determined.  Peo- 
ple V.  New  Bochelle  Water  Co.,  58 
N.  Y.  Misc.  287,  110  N.  T.  8upp.  1089. 

Where  a  city  granted  to  a  person  a 
franchise  to  maintain  a  waterworks 
system  whereby  water  should  be  sup- 
plied to  such  city  and  its  inhabitants, 
the  city  was  properly  the  plaintiff  in 
a  suit  to  enforce  the  duties  imposed. 
International  Water  Co.  v.  El  Piuio, 
51  Tex.  Civ.  App.  381,  112  S.  W.  816. 

M  Chicago  V.  Chicago  Tel.  Co.,  230 
lU.  157,  13  L.  B.  A.  (N.  S.)  1084,  12 
Ann.  Cas.  109,  82  N.  £.  607. 

The  city  is  a  proper  relator  in  a 
mandamus  proceeding  to  compel  a 
street  railway  to  sprinkle  its  roadbed 
as  required  by  an  ordinance,  since 
the  duty  is  a  public  one  and  since 
the  public  health  is  involved.  State 
V.  Milwaukee  Elec.  Bailway  &  Light 
Co.,  144  Wis.  386,  140  Am.  St.  Bep. 
1025,  129  N.  W.  623. 

60  Florida,  C.  &  P.  B.  Co.  v.  State, 
31  Fla.  482,  20  L.  B.  A.  419,  34  Am.  St. 
Bep.  30,  13  So.  103. 

61  West  Virginia  Northern  B.  Co. 
V.  United  States,  134  Fed.  198. 

68  The  practice  is  common  and  com- 
mendable in  order  that  they  may  have 
an  opportunity  to  be  heard  in  their 
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who  asserts  the  right  to  have  an  act  done  and  the  defendant  upon  whom 
the  public  duty  rests  to  perform  it.** 

§3811.  Pleading.  Petitions  in  mandamus  are  governed  by  the 
roles  controlling  pleadings  in  ordinary  actions,^  and  material  facts 
should  be  alleged  by  direct  averment  and  not  by  inference,**  definite- 
ness  and  certainty  being  necessary.^    Conclusions  or  matters  of  argu- 


own  behalf,  and  in  a  proper  case  the 
court  will  suspend  proceedings  until 
this  is  done.  State  v.  Parsons  St. 
Kailroad  &  Electrical  Co.,  81  Kan. 
430,  28  L.  R.  A.  (N.  S.)  1082,  105  Pac. 
704. 

Where  a  party  is  improperly  joined 
and  a  judgment  for  a  peremptory  writ 
goes  against  the  defendants  generally, 
which  is  good  as  to  the  others  but 
erroneously  entered  against  one  de- 
fendant, the  proceedings  fail.  Borough 
of  New  Brighton  v.  New  Brighton 
Water  Co.,  247  Pa.  232,  93  Atl.  327. 

Even  if  a  court  had  jurisdiction  to 
require  an  interchange  of  connections 
and  business  between  two  telephone 
companies,  it  will  not  undertake  to 
exercise  such  jurisdiction  in  a  proceed- 
ing to  which  one  of  them  is  not  a 
party.  Ivanhoe  Furnace  Co.  v.  Vir- 
ginia &  T.  Tel.  Co.,  109  Va.  130,  63 
8.  £.  426. 

6S  State  T.  Parsons  St.  Bailroad  & 
Electrical  Co.,  81  Kan.  430,  28  L.  B. 
A.  (N.  8.)   1082,  105  Pac.  704. 

In  mandamus  by  the  state  to  compel 
a  street  railway  company  to  construct 
a  subway  beneath  the  tracks  of  a  rail- 
road the  city  is  not  a  necessary  party. 
State  V.  Parsons  St.  Bailroad  &  Elec- 
trical Co.,  81  Kan.  430,  28  L.  B.  A. 
(N.  8.)  1082,  105  Pac.  704. 

Where  a  city  desires  an  inspection 
of  books  of  a  water  company  (under 
Act  of  April  29,  1874,  Pub.  L.  95, 
§  34,  cl.  7)  which  it  is  about  to  pur- 
chase, a  lessee  company  may  be 
granted  leave  to  come  in  as  a  party 
defendant  in  a  proper  case,  but  where 
it  is  reasonable  to  assume  that  the 


books  of  the  lessor  company  contain 
aU  the  necessary  information,  the  les- 
see is  not  a  necessary  party.  Borough 
of  New  Brighton  v.  New  Brighton 
Water  Co.,  247  Pa.  232,  93  Atl.  327. 

In  a  mandamus  proceeding  to  com- 
pel the  inspection  of  books  of  a 
foreign  corporation,  the  joinder  of  the 
corporation  in  the  alternative  writ  is 
not  fatal,  although  the  writ  should 
run  only  against  the  clerk.  State  v. 
Lake  Torpedo  Boat  Co.,  90  Conn.'  638, 
L.  B.  A.  1916  F  1033,  98  Atl.  580. 

In  a  mandamus  proceeding  to  com- 
pel the  inspection  of  corporate  books, 
the  treasurer  of  the  corporation  who 
is  also  a  director  is  a  proper  party. 
People  V.  Weber  Co.,  159  111.  App.  588. 

64  People  V.  Board  of  Trade  of  Chi- 
cago, 125  111.  App.  20,  aff'd  224  III. 
370,  79  N.  E.  611;  State  v.  Lady 
Bryan  Min.  Co.,  4  Nev.  400. 

65  State  V.  Atlantic  Coast  Line  B. 
Co.,  48  Fla.  114,  37  So.  652. 

66  If  the  alternative  writ  states  the 
facts  on  which  the  demand  is  based 
with  sufficient  precision  to  express  the 
right  of  relator  and  the  duty  of 
the  respondent  in  such  a  manner  that 
the  ordinary  mind  may  easily  appre- 
hend them,  there  is  sufficient  certainty 
to  defeat  a  demurrer.  State  v.  Atlan- 
tic Coast  Line  B.  Co.,  48  Fla.  114,  37 
So.  652. 

An  application  for  mandamus 
against  the  treasurer  of  a  mutual  in- 
surance company  to  compel  him  to 
pay  a  judgment  against  th^  company 
will  be  denied  where  it  is  not  averred 
with  definiteness  or  certainty  that  a 
portion  of  the  reserve  fund  was  in  the 
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ment   may   be  stricken,   in  conformity   with   the   usual   practice.*^ 
The  alternative  writ  takes  the  place  of  the  declaration  at  law  or  the 
complaint  ®®  to  which  the  return  is  the  answer.^ 

In  order  to  make  out  a  prima  facie  case,  the  writ  should  allege  all 
the  essential  facts  which  show  the  duty  and  impose  the  legal  obligation 
on  the  respondent  to  perform  the  acts  demanded  of  him,  as  well  as 
the  facts  that  entitle  the  relator  to  invoke  the  aid  of  the  court  in  com- 
pelling the  performance  of  such  duty  or  obligation.''®  A  petition  for 
mandamus  to  compel  the  performance  of  a  statutory  duty,  such  as  the 
transfer  of  stock,  must  alfege  all  the  statutory  requisites  showing  the 
right  to  the  writJ^  When  it  is  sought  to  enforce  a  schedule  of  rates 
prescribed  by  a  railroad  commission,  instances  of  violations  of  the 
order  are  competent  as  evidence,  but  such  instances  need  not  be 
pleaded^*  Orders  of  such  commissions  or  boards  are  sufSciently 
pleaded  when  it  is  shown  that  the  board  had  jurisdiction  and  made  the 
order  after  notice  and  opportunity  for  a  hearing.''^    A  general  allega- 


hands  of  such  officer  when  the  peti- 
tion was  filed.  Michener  v.  Carroll, 
135  Ala.  409,  33  So.  168. 

Where  an  alternative  writ  of  man- 
damus alleges  that  the  respondent 
railroad  has  violated  an  order  of  rail- 
road commissioner3  in  discontinuing 
passenger  trains  without  permission, 
that  respondent  neglects  and  refuses  to 
apply  for  such  permi3sion  and  denies 
the  validity  of  the  rule  requiring  per- 
mission, a  present  disregard  of  a 
specific  duty  is  shown,  and  the  allega- 
tions are  not  too  general  and  uncer- 
tain. State  V.  Atlantic  Coast  Line 
B.  Co.,  60  Fla.  465,  54  So.  394. 

67  In  a  mandamus  proceeding  to 
compel  a  railroad  to  put  in  an  open 
crossing,  allegations  in  the  answer 
stating  that  such  crossing  would  in- 
crease the  hazards,  of  operating  the 
road,  that  the  law  does  not  contem- 
plate the  putting  in  of  such  a  crossing 
for  a  private  person,  etc.,  were  prop- 
erly stricken  as  stating  mere  con- 
elusions  or  matters  of  argument.  Boggs 
v.  Chicago,  B.  &  Q.  B.  Co.,  54  Iowa 
435,  6  N.  W.   744. 

88  Wheeler  v.  Northern  Colorado 
Irrigation   Co.,   10   Colo.   582,   3   Am. 


St.  Bep.  603,  17  Pac.  487;  Mer- 
chants Broom  Co.  v.  Butler,  70 
Fla.  397,  70  So.  383 ;  Illinois  Cent.  U. 
Co.  v.  People,  143  111.  434,  19  L.  B. 
A.  119,  33  N.  E.  173,  rev'd  163  U. 
S.  142,  41  L.  Ed.  107. 

89  Illinois  Cent.  B.  Co.  v.  People, 
143  111.  434,  19  L.  B.  A.  119,  33  N.  E. 
173,  revM  163  U.  S.  142,  41  L.  Ed. 
107. 

70  Merchants  Broom  Co.  v.  Butler, 
70  Fla.  397,  70  So.  383. 

71  The  Pennsylvania  Act  of  June  8, 
1893  (Pub.  L.  345),  |  2,  requires  the 
petitioner  to  set  forth  the  facts  re- 
lied upon,  the  duty  sought,  his  inter- 
est in  the  result,  the  name  of  the  per- 
son at  whose  hands  performance  is 
sought,  demand  and  refusal  of  the  act 
and  that  the  petitioner  is  without 
other  adequate  remedy  at  law.  Deal 
V.  Erie  Coal  &  Coke  Co.,  244  Pa.  622, 
90  Atl.  915. 

72  State  V.  Atlantic  Coast  Line  B. 
Co.,  48  Fla.  114,  37  So.  652. 

78  Board  of  Bailroad  Com  'rs  v.  Del- 
aware, L.  &  W.  B.  Co.,  79  N.  J.  L. 
219,  76  Atl.  236. 

An  alternative  writ  requiring  a 
railroad  to  reinstate  a  station,  as  or- 
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tion  of  a  public  duty  with  statements  of  the  violation  of  such  duty  in 
termB  sufficient  to  enable  the  court  to  enforce  compliance  with  the 
writ  has  been  h«ld  sufficient  on  a  motion  to  quash,  when  the  duty  in- 
volved was  a  general  one  of  such  nature  that  some  discretion  as  to 
performance  was  vested  in  the  respondent.''* 

In  the  case  of  a  voluntary  appearance  and  demurrer,  the  sufficiency 
of  the  complaint  or  petition  is  determined  as  in  other  actions.'''^  If 
the  respondent  answers  the  aUegations  of  the  petition,  he  thereby 
waives  cause  for  demurrer  J*  Usually  a  demurrer  will  lie  to  an  answer 
to  a  petition  for  mandamus,''^  and  it  has  even  been  held  that  portions 
of  the  answer  which  can  be  segregated  may  be  demurred  toJ®  If  a 
denial  is  too  general,  objection  should  be  taken  by  a  special  demurrer 
and.  not  urged  under  a  general  one.^  It  is  sufficient  if  the  answer  re- 
sponds without  ambiguity  or  evasion  to  the  assertions  of  the  alternative 


dered.   bjr  a  board  of  railroad  commiB- 

sioners     under   Pub.   L.    1907,   p.   448, 

whicli     writ  showed  that  the  commiM- 

51  on     lxa.d   jurisdiction    and   made   its 

order  after  notice  and  hearing,  is  suffi- 

«ent    -to   entitle  the  relator  to  a  per- 

coiptory    writ   commanding   obedience 

^^     the      order.      Board     of    Eailroad 

Coux  'r»    ^.  Delaware,  L.  &  W.  E.  Co., 

^®  ^-  J-  L.  219,  76  Atl.  236. 

"'^  State  V.  Atlantic.  Coast  Line  E. 
^^•>    ^3    pla.  689,  44  So.  223. 

■^^ei-chants  Broom  Co.  v.  Butler, 
'"   ^lat.    397^  70  So.  383;  Citizens  Nat. 


Ban^ 


V.  State,  179  Ind.  621,  45  L.  E. 


^'     (^^.     S.)    1075,  101  N.  E.'  620. 
.     ^-o.    alternative  writ  shows  a  prima 
*^    c^.se  it  is  not  demurrable.    Mer- 
oa^^^®      JBroom  Co.  v.  Butler,  70  Fla. 
^'^  y  TO    fio.  383. 

^     ^-     mandamus  proceeding  to  com- 
^1  inspection  of  corporate  books, 

^  **"^  "the  relator,  instead  of  asking 
r  ^-*i.  Alternative  writ,  stood  upon  the 
.  ^^^^S"  papers  and  opposing  affida- 
^^^*  H.^  yifos  in  the  position  of  a  de- 
™wa,^^  People  v.  Consolidated  Fire 
t^^^^      Co.,  142  N.  T.  App.  Div.  753, 

.^      ^   demurrer   to   an    alternative 

•    ^^  it  appears  that  the  relators 

aie    Xic^t:   entitled   to   have   the    order 
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enforced  as  a  whole>  the  demurrer 
should  be  sustained  with  leave  to 
amend.  Merchants  Broom  Co.  v.  But- 
ler, 70  Fla.  397,  70  So.  383. 

Where  a  petition  shows  a  clear  and 
undoubted  right  on  the  part  of  the  pub- 
lic to  the  establishment  of  a  freight 
and  passenger  station  on  a  line  of 
railroad  in  a  certain  city,  a  demurrer 
thereto  should  be  overruled.  People 
v.  Chicago  &  A.  E.  Co.,  130  111.  175,  22 
N.  E.  857. 

76  Illinois  Cent.  E.  Co.  v.  People, 
143  111.  434,  19  h.  E.  A.  119,  33  N. 
E.  173,  rev'd  163  U.  S.  142,  41  L.  Ed. 
107. 

T7  Jackson  v.  Hopkins,  113  Md.  557, 
78  Atl.  4;  Barney  v.  State,  42  Md.  480. 

78  So  where  an  answer  is  divided 
into  paragraphs  or  is  divided  in  such 
a  way  that  portions  objected  to  can 
be  3egregated  from  the  rest  of  the 
answer,  there  is  no  objection  to  a 
demurrer  to  parts  of  the  answer,  al- 
though it  would  perhaps  be  better 
procedure  to  file  a  motion  to  strike  out 
or  expunge  the  objectionable  patter. 
Jackson  v.  Hopkins,  113  Md.  557,  78 
Atl.  4. 

79  People  v.  Board  of  Trade  of  Chi- 
cago, 125  HI.  App.  20,  aff'd  224  HI. 
370,  79  N.  E.  611. 
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writ  or  of  the  petition  which  takes  its  place.*®  In  the  enforcement  of 
duties  determined  by  a  railroad  commission,  if  discrimination  exists, 
it  should  be  set  up  by  a  return  and  not  by  a  motion  to  quash  or  by  a 
demurrer.'^  A  demurrer  to  the  return  reaches  back  to  the  relation.** 
The  mandatory  part  of  the  alternative  writ  should  conform  to  the 
allegations  ^  and  should  be  so  definite  and  specific  that  performance 
can  readily  be  enforced  by  the  court.**  The  writ  must  be  enforced 
as  a  whole,  if  at  all  **  and  the  order  or  judgment  should  be  clear  and 
complete  in  itself,**  specifically  stating  the  act  to  be  performed.*''    It 


•OThe  doctrine  that  "certainty  to 
a  certain  intent  in  every  particular" 
is  necessary  in  a  return  or  answer, 
has  been  generaUy  relaxed.  People 
V.  Board  of  Trade  of  Chicago,  125  HI. 
App.  20,  aflP'd  224  111.  370,  79  N.  E. 
611. 

81 8tate  V.  Atlantic  Coast  Line  B. 
Co.,  59  Fla.  612,  52  8o.  4. 

SS  State  V.  Milwaukee  Chamber  of 
Commerce,  47  Wis.  670,  3  N.  W.  760. 

This  is  on  the  principle  that  not- 
withstanding the  defect  of  the  plead- 
ing demurred  to,  the  court  will  give 
judgment  against  the  party  whose 
'pleading  was  first  defective  in  sub- 
stance. State  V.  Milwaukee  Chamber 
of  Commerce,  47  Ww.  670,  3  N.  W. 
760. 

SS  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  650,  13  L.  B.  A.  (N.  S.) 
320,  12  Ann.  Cas.  359,  44  So.  213. 

Great  care,  particularity  and  cer- 
tainty is  required  in  the  preparation 
of  the  mandatory  part  of  an  alter- 
native writ  and  it  must  not  require 
more  to  be  done  than  is  justified  by 
the  recitals.  Florida,  C.  &  P.  B.  Co. 
y.  State,  31  Fla.  482,  20  L.  B.  A.  419, 
34  Am.  St.  Bep.  30, 13  So.  103. 

Since  an  alternative  writ  stands  as 
the  pleading  of  relators,  if  they  ask 
too  much,  the  respondents  may  show 
this  as  a  sufficient  reason  for  not  com- 
plying with  the  writ.  Merchants 
Broom  Co.  v.  Butler,  70  Fla.  397,  70 
So.  383. 

M  State  V.  Atlantic  Coast  Line  B. 
Co.,  53  Fla.  650,  13  L.  B.  A.  (N.  S.) 


320,  12  Ann.  Ca3.  359,  44  So.  213. 

When  a  writ  of  mandamus  issues  to 
enforce  the  performance  by  a  common 
carrier  of  its  duty  to  the  public,  the 
mandatory  clause  of  the  writ  should 
state  with  sufficient  definiteness  the 
particular  duty  required  to  be  per- 
formed, so  83  to  enable  the  defendant 
to  perform  the  duty  with  the  writ  as  a 
guide.  State  v.  Atlantic  Coast  Line 
B.  Co.,  53  Fla.  689,  44  So.  223. 

Bft  Merchants  Broom  Co.  v.  Butler, 
70  Fla.  397,  70  So.  383;  State  v.  At- 
lantic Coast  Line  B.  Co.,  53  Fla.  650, 
13  L.  B.  A.  (N.  S.)  320,  12  Ann.  Cas. 
359,  44  So.  213. 

If  an  order  of  railroad  commis- 
sioners contains  a  material  and  mao- 
datory  provision  which  does  not  ap- 
pear from  the  terms  of  the  alternative 
writ  to  be  within  their  power  and 
such  writ  commands  a  compliance 
forthwith,  a  demurrer  thereto  will  be 
sustained.  State  v.  Atlantic  Coast 
Line  B.  Co.,  51  Fla.  578,  40  So.  875. 

W  People  V.  Chicago,  146  HI.  App. 
623. 

A  judgment  which  directs  a  city  to 
supply  water  to  a  village  when  such 
village  shall  notify  such  city  in  writ- 
ing that  it  is  ready  to  receive  the  wa- 
ter, is  bad.  People  v.  Chicago,  146 
111.  App.  623. 

87Deni8on  &  S.  By.  Co.  v.  Deni- 
son  (Tex.  Civ.  App.),  112  S.  W.  780. 

Party  commanded  must  be  informed 
of  what  he  is  required  to  do  in  terms 
so  specific  that  he  can  know  the  pre- 
cise duty  required  and  the  extent  of 
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has  been  held  that  an  order  dealing  with  the  discretion  as  to  the  man- 
ner of  performance  of  the  duty  is  improper  **  and  nsually  the  manner 
of  performance  need  not  be  directed.**  The  duty  of  a  railroad  to 
cease  abandonment  of  a  station  may  be  stated  in  general  terms,  and 
the  writ  is  then  sufBcient.'"  A  command  to  trustees  to  call  an  election 
necessarily  includes  the  order  to  do  it  in  the  manner  prescribed  by 

l8W.« 

The  peremptory  writ  should  conform  to  the  commands  of  the  alter- 
native writ,"  and  the  facts  must  be  undisputed  before  such  a  writ 


it  St&te  V.  Mobile  k  U.  S.  Co.,  59 
Ala.  3S1. 

The  range  of  action  required  of  the 
rcBpoodent  cannot  be  left  to  indis- 
criminate outride  ascertainment,  nor 
can  he  be  required  to  look  dehors  thC 
writ  to  ascertain  bis  duty.  Florida, 
C.  t  P.  K.  Co.  V.  State,  31  Fla.  482, 
W  L.  B.  A.  419,  34  Am.  Bt.  Bep.  30, 
13  So.  103. 

An  order  to  a  railroad  to  receive 
and  transport  bales  of  cotton  without 
tpecifjing  any  number  is  too  iadef- 
ioite.  State  v.  Mobile  &  M.  B.  Co., 
59  Ala.  321. 

Where  a  street  railway  company  is 
required  by  the  terms  of  the  franchise 
under  which  it  is  operating,  to  pave 
the  portion  of  the  street  between  its 
track  rails  and  one  foot  on  the  outside 
of  each  rail  in  the  same  manoer  and 
at  the  same  time  as  the  streets  shall 
be  paved,  a  judgment  ordering  that 
a  peremptory  writ  of  mandamus  issue 
directing  sueh  street  railway  to  forth- 
with   "pave    that    portion    of    Main''    4  Nev.  400. 


ing  the  obstructions  to  be  prevented 
by  altering  the  course  or  bed  of  the 
road  was  improper,  as  the  manner  of 
preventing  the  mischief  should  be  left 
to  the  discretion  of  the  corporation. 
State  V.  Ousatonic  Water  Co.,  51  Conn. 
137. 

■>  In  a  mandamus  proceeding  to  com- 
pel an  electric  light  company  to  fur- 
nish service,  a  mandate  which  merely 
requires  the  respondent  to  furnish 
service  is  sufficient.  State  v.  Con- 
sumers' Power  Co.,  119  Minn,  225,  41 
L.  E.  A.  (N.  S.)  1181,  Ann.  Cas.  1914 
B  19,  137  N.  W.  1104. 

M  State  v.  New  Haven  b  N.  R.  Co., 
41  Conn.  134. 

In  a  mandamus  proceeding  to  com- 
pel a  railroad  to  cease  abandoniUent 
of  a  station,  a  portion  of  the  writ  re- 
quiring a  passenger  train  to  stop  daily 
at  such  station  was  beyond  the  juris- 
diction of  the  court.  State  v.  New 
Haven  ft  N.  B.  Co.,  41  Conn.  134. 

tl  State  V.   Lady  Bryan  Min.   Co., 


Street  ocenpied  by  its  tracks  and 
twelve  inches  on  the  outside  of  the 
rails,  in  the  same  manner  and  with 
the  same  kind  of  material  and  at  the 
same  time  that  the  city  does  its  part 
of  the  work,"  is  not  objectionable 
M  not  speciScally  stating  the  act  to  be 
done.  Denison  &  8.  By.  Co.  v.  Deni- 
Bon  (Tex.  Civ.  App.),  112  S.  W.  780. 
H  In  a  mandamns  proceeding  to  re- 
quire a  company  maintaining  a  dam 
to  keep  a  road  free  from  obstruc- 
tions,  a   portion   of   the   writ    requir- 
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State  V.  Ousatonic  Water  Co.,  51 
Conn.  137;   State  v.  : 

tion,  174  Mo.   App. 
945;    State    v.    Joplii 

52  Mo.  App.  312. 

Where  no  amendn 
an  alternative  writ, 
writ  follows  its  for 
New  Brighton  v.  Ne 
ter  Co.,  247  Pa.  232, 

The  rule  that  the 
must  conform  stricth 
live  mandamus,  mea 
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may  issue.**  Such  a  writ  which  commands  the  performance  of  a  duty 
imposed  by  statute,  following  the  statutory  language,  is  not  objec- 
tionable.'*  The  only  return  that  can  be  made  to  a  peremptory  writ  is 
a  certificate  to  the  effect  that  the  requirements  of  the  writ  have  been 
complied  with.'* 

Where  mandamus  issues  to  enforce  a  mere  private  right  such  as  the 
right  to  inspect  books,  it  should  be  based  upon  facts  duly  verified  by 
oath,  but  in  the  case  of  applications  brought  for  the  enforcement  of 
public  rights  this  is  not  necessary .••  Under  a  statute  prescribing  that 
the  writ  shall  be  issued  upon  affidavit,  the  petition  need  not  have  the 
verification  attached  to  it.*' 

The  rules  relating  to  the  amendment  of  pleadings  are  applicable  to 
mandamus,'*  and  the  alternative  writ  may  be  amended,  though  the 
substitution  of  a  new  and  wholly  different  cause  of  action  will  not  be 
permitted.**    If  an  alternative  writ  is  amended  after  service,  it  need 


emptory  writ  must  not  materially  en- 
large the  substantial  terms  of  the  rule 
absolute  or  of  the  alternative  writ  nor 
exceed  them  beyond  adding  merely  in- 
cidental requirements.  People  v.  Dut- 
chess &  C.  R.  Co.,  58  N.  Y.  152,  citing 
and  quoting  ca^es  explaining  the  rule. 

Where  a  peremptory  writ  differs, 
in  the  details  of  the  general  command, 
from  the  alternative  writ,  and  com- 
mands a  restoration  of  a  highway  by 
a  railroad  in  a  manner  less  onerous 
than  in  the  alternative  writ,  the  gen- 
eral command  being  the  same,  it  wiU 
not  be  superseded  by  the  alternative 
writ  because  of  the  variance.  Peo- 
ple V.  Dutchess  &  G.  B.  Co.,  58  N. 
Y.  152. 

W  Hitchcock  v.  Union  Ferry  Co.  of 
New  York  &  Brooklyn,  157  N.  Y.  App. 
Div.  328,  142  N.  Y.  Supp.  247. 

M  Where  a  peremptory  writ  is  or- 
dered to  issue,  and  the  petition  prayed 
for  the  corporation  **to  allow  the  pe- 
titioner to  inspect  the  records  and 
stock  book"  and  "to  take  copies  and 
minutes  therefrom  of  such  parts  as 
concern  her  interest,"  it  could  not  be 
contended  that  the  writ  should  be 
modified  so  as  to  peVmit  an  inspection 
of  the  corporate  records  only  and 
not  the  records  of  the  directors'  meet- 


ings, the  writ  following  the  language 
of  the  statute.  White  v.  Manter,  109 
Me.  408,  42  L.  B.  A.  (N.  S.)  332,  84 
Atl.  890. 

96  Public  Service  Commission  for 
First  Dist.  v.  Interborough  Bapid 
Transit  Co.,  172  N.  Y.  App.  Div.  324, 
158  N.  Y.  Supp.  480. 

96  State  v.  Lake  Torpedo  Boat  Co., 
90  Conn.  638,  L.  B.  A.  1916  F  1033, 
98  Atl.  580. 

97  State  v.  Wright,  10  Nev.  167. 

98  State  V.  White  Oak  B.  Co.,  65  W. 
Va.  15,  28  L.  B.  A.  (N.  S.)  1013, 
64  S.  E.  630. 

Bev.  St.  1909,  §  1864,  makes  special 
provision  for  amendment0  in  manda- 
mus. State  V.  Doe  Bun  Lead  Co.,  — 
Mo.  App.  — ,  178  S.  W.  298. 

Where  request  in  some  form  is 
made  therefor,  it  iis  clearly  proper  to 
amend  an  alternative  writ  in  order 
that  it  may  not  in  terms  go  beyond 
the  relief  warranted  and  so  that  the 
peremptory  writ  may  properly  follow 
it.  State  V.  Doe  Bun  Lead  Co.,  —  Mo. 
App.  — ,  178  S.  W.  298. 

99  Wheeler  v.  Northern  Colorado 
Irrigation  Co.,  10  Colo.  582,  3  Am.  St. 
Bep.  603,  17  Pac.  487. 

The  alternative  writ  may  bo 
amended,  where  the  substantive  mat- 
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not  be   then  served   in   its  amended   form,'  in   some   jurisdictions. 
An  application  for  intervention,  in  a  proceeding  to  compel  an  elec- 
tion of  trustees,  will  be  denied  where  the  applicant's  rights  are  not 
prejudicially  aflfected,' 

§3312.  Trial  Under  some  statutes  the  court  is  required  to 
inquire  into  the  facts  and  grant  final  judgment  either  dismissing  the 
action  or  directing  a  writ  of  mandate  to  issue,  even  where  there  is 
no  appearance  by  the  corporation.* 

In  a  proceeding  to  reinstate  ofBcers  where  it  appears  that  they  were 
removed  arbitrarily  and  without  jurisdiction,  the  costs  will  be  taxed 
against  the  defendants.* 

§  3313.  Appeal  and  error.  An  appeal  will  be  entertained  when 
it  appears  that  the  court  had  no  jurisdiction  of  the  controversy,' 
A  judgment  based  on  questions  of  fact  will  not  be  reversed  if  there  is 
substantial  evidence  supporting  it,^  and  objections  to  a  writ  as  not 
including  necessary  parties  will  not  be  considered  when  urged  f«r  the 
first  time  on  appeal.' 

seitige    Unteratuetzungs    G«Belleehaft 
Qermania,  144  Wis.  516,  129  N.  W.  630. 

■  People  V.  National  Slavonic  8oo. 
of  United  States  of  Americs,  144  N. 
T.  App.  Div.  574,  129  N.  Y.  Supp.  603. 

■  The  judgment  in  a  mandamuB  pr[>- 
ceeding  to  compel  inBpection  of  cor- 
porate boaka  on  qneBtiona  of  fact  may 
not  be  Bet  aside  on  appeal  If  it  ap- 
pears that  SQCh  jadgment  ia  supported 
by  eubstantial  evidence.  State  v. 
German  Mut.  Life  Ins.  Co.  of  St. 
Lonia,  169  Uo.  App,  354,  152  8.  W. 
618. 

Where  mandamna  proceedings  were 
brought  by  a  Bul 
telephone  compan 

and  there  was  a 
fact  as  to  whethe 
been  practiced  oi 
appellate  court  r 
general  finding  a 
lower  court  in  fa 
Crouch  V.  Amett, 
1086. 

TPeaae  v.  Chic 
111.  App.  31. 


ter  is  Bufficient  to  justify  a  part  but 
not  all  that  is  commanded  by  the  writ, 
M  as  to  make  it  conform  to  the  man- 
date of  the  peremptory  writ  awarded. 
State  v.  White  Oak  E.  Co.,  65  W.  Va. 
15,  £8  L.  K.  A.  (N.  8.)  1013,  64  a  E. 
630. 

An  alternative  writ  may  be 
Bmended.  West  Virginia  Northern  R. 
Co.  V.  United  States,  134  Fed.  198; 
State  V.  Atlantic  Coast  Line  R.  Co., 
53  Fla.  650,  13  L.  E.  A.  (N.  B.)  320, 
12  Ann.  Cas.  350,  44  So.  213. 

Thus  an  amendment  whereby  «n  al- 
ternative writ  to  compel  inspection  of 
books  Is  brought  within  the  terms  of 
the  statute,  is  proper.  State  v.  Doe 
Run  Lead  Co.,  —  Mo.  App-  — ,  178  S. 
ff.  298. 

ISUte  V.  White  Oak  R.  Co.,  63  W. 
Va.  15,  28  L.  B.  A.  (N.  8.)  1013,  64 
B.  E.  630. 

I  State  V.  Wright,  10  Nev.  167. 

I  Public  Service  Commission  for 
First  IKst.  v,  Interborough  Rapid 
Transit  Co.,  172  N.  T.  App.  Wt.  324, 
158  N.  T.  Sopp.  480. 

<Stste  V.  Board  Officers  of  Qegen- 


CHAPTER  51 
Injunctions 

f  3314.  Scope  of  chapter. 

I  3315.  Character  of  remedy;  balance  of  convenience,  etc. 

f  3316.  Character  of  damage,  irreparable  injurji  etc. 

I  3317.  Preliminary  and  interlocutory  injunctions. 

I  3318.  Mandatory  injunctions — ^Power  to  issue,  etc. 

I  3319.  —  Issuance  before  final  hearing. 

f  3320.  Ultra  vires  acts — ^Bight  of  state  to  enjoin. 

f  3321.  —  Bight  of  third  person  to  enjoin. 

f  3322.  Internal  affairs  of  corporation. 

1 3323.  Holding  or  postponing  of  election. 

f  3324.  Voting  stock. 

f  3325.  Title  to  corporate  of5.ce. 

I  3326.  Bight  to  inspect  corporate  books  and  records. 

f  3327.  Protection  of  corporate  name. 

I  3328.  Bight  to  exercise  power  of  eminent  domain. 

13329.  Violation  of  corporate  franchise. 

I  3330.  Failure  of  corporation  to  discharge  franchise  obligations. 

S  3331.  Acts  criminal  or  against  public  policy. 

f  3332.  Monopolies  and  unlawful  combinations. 

f  3333.  Libels  and  boycotts. 

1 3334.  Parties  defendant. 

13335.  Persons  bound. 

§3314.  Scope  of  chapter.  The  availability,  in  proper  circum- 
stances, of  the  injunctive  process  to  and  against  corporations  has,  in 
recent  years  at  any  rate,  been  assumed  without  question  rather  than 
adjudicated.  For  the  purpose  of  obtaining  an  injunction  or  of  being 
made  subject  to  one,  a  corporation  ordinarily  stands  on  the  same  foot- 
ing as  a  natural  person,^  In  a  New  York  case,  decided  a  number  of 
years  ago,  the  court  said:  *'It  is  not  denied  that  an  injunction  may 
issue  against  a  corporation.  It  is  every  day's  practice  to  issue  process 
of  that  character.  A  corporation  is  an  actual  existence,  in  a  legal 
sense,  as  much  as  a  natural  person.    It  is  an  artificial  being,  it  is  true, 

1 ''Whenever    either   individual   or  parties  are  individuals  or  both  cor- 

corporation    become    related    to    any  porations,   or  that  one  is   a   natural 

other    individual    or    corporation,    so  and  the  other  an  artificial  person." 

that   equitable   jurisdiction    arises  to  Stockton  v.  American  Tobacco  Co.,  55 

remedy   some  wrong  or   secure   some  N.  J.  Eq.  352,  36  Atl.  971. 
right,  it  matters   not   whether   both 
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but  it  can  act,  and  frequently  with  great,  and  it  may  be,  with  rninons 
efEect.  It  is  conceded  it  may,  by  the  courts,  in  a  proper  case,  be  re- 
strained from  acting — that  is,  be  ordered  not  to  act  in  a  given  way."  • 
And  not  only  may  an  injunction  issue  against  a  corporation,  but  a 
corporation  which  violates  an  injunetional  order  directed  to  it  may  be 
proceeded  against  for  contempt.  Were  it  otherwise,  such  an  order 
would,  perhaps,  rarely  be  productive  of  the  beneficial  results  intended 
to  be  achieved  by  it,  and  the  power  to  issue  it  would  be  practically  of 
no  value.  But  the  subject  of  contempt,  as  it  relates  to  corporations, 
is  dealt  with  at  length  elsewhere  in  this  work,'  and  will  not  be  directly 
considered  in  this  chapter.  Moreover  in  view  of  the  fact  that  the  law 
of  injunctions  against  nuisances,  trespasses,  etc.,  generally,  is  the 
same  whether  the  parties  are  corporations  or  natural  persons,  it  will 
not  here  be  necessary,  regardless  of  any  space  limitation  on  this  chap- 
ter, to  treat  of  such  law.*  All  that  will  here  be  done  will  be  the  setting 
out  of  certain  fundamental  principles  recognized,  with  more  or  less 
nniformity  in  all  injunction  suits,  and  the  discussing  of  certain  phases 
of  the  law  of  injunctions  peculiarly  applicable  to  corporations, 

13316.  Character  of  remedy;  balaiice  of  convenience,  etc  Cer- 
tain principles  relating  to  the  law  of  injunctions  are  so  generally 
recognized  that  it  is  hardly  necessary  to  do  more  than  merely  state 
them.  This,  of  courae,  does  not  mean  that  these  principles  are  without 
their  qualifications  and  exceptions  any  more  than  are  the  general 
principles  relating  to  the  law  of  any  other  subject,  but  only  that  as 
general  principles  they  are  not  open  to  question. 

Injunction  is  an  extraordinary  remedy  '  and  one  which  is  frequently 
referred  to  as  the  strong  arm  of  a  court  of  equity.*    While  an  action 

■  People  7.  Albany  A  V.  B.  Co.,  12  in  a,  donbtfnl  case  than  the  issuing  of 

Abb.  Pr.  (N.  T.)  171,  172.    See  also  an  injnnction.     It  is  the  strong  arm 

Uayor,  etc..  City  of  New  York  v.  New  of  equity,  that  never  ought  to  be  ex- 

Tork  fc  S.  L  Ferry  Co.,  U  N.  Y.  622,  tended  unless  to  eases  of  great  injury, 

621.  where  courts  of  law  cannot  afford  an 

*  Bee  Chap.  65.  adequate   and   eontmenaurate   remedy 

4  For  a  masterly  treatment  of  the  in  damages.    The  right  must  be  c1 

law  of  inJQnctioDB,  generall}',  see  High  the  injury  impeuding  and  threate 

on  Injunctions  (4th  Ed.).  so  as  to  be  averted  onljr  by  the 

(Zander  v.  Phillips,  213  Fed.  29,  30;  tecting  preventive  proeess  of  inj 

Ferry-Learj  Land  Co.  t.  Holt  A  Jef-  tion."    Bonaparte  v.  Camden  &  A 

fery,  53  Wash.  584,  102  Pae.  445.  Co.,  Fed.  Cas.  No.  Iy617,  Baldw. 

( ' '  There  is  no  power  the  exercise  of  qnoted,  as  a  whole,  in  Truly  v.  V 

which  is  more  delicate,  which  requires  zer,  S  How.  (U.  B.)   141,  12  L.  Ed 

greater      cantion,      deliberation      and  which,  in  tnrn,  is  quoted  in  St.  L 

sound  discretion,  or  more  dangeroua  St.  Flushing  Ma«h.  Co.  v.  Sanitar; 
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is  a  matter  of  right,  an  injunction  is  a  matter  of  grace,''  not  granted 
as  of  course*  and  ex  debito  justitiae,*  but  only  in  the  sound 
discretion  ^^  of  the  chancellor  to  whose  conscience  the  appeal  is 


Flushing  Hach.  Co.,  161  Fed.  725,  and 
also  quoted,  in  part,  by  Judge  Cooley 
in  Edwards  v.  Allouez  Min.  Co.,  38 
Mich.  46,  50,  31  Am.  Rep.  301. 

"Nor  ought  the  process  of  injunc- 
tion to  be  applied,  but  with  the  ut- 
most caution.  It  13  the  strong  arm 
of  the  court;  and  to  render  its  oper- 
ation benign  and  useful,  it  must  be 
exercised  with  great  di3cretion,  and 
when  necessity  requires  it."  Attor- 
ney General  v.  Utica  Ins.  Co.,  2  Johns. 
Ch.  (N.  T.)  371,  378,  per  Chancelloi* 
Kent. 

7  Johnson  v.  United  Rys.  Co.  of  St. 
Louis,  227  Mo.  423,  127  S.  W.  63. 

"Wherever  one  keeps  within  the 
limits  of  lawful  action,  he  is  cer- 
tainly entitled  to  the  protection  of 
the  law,  whether  his  motives  are  com- 
mendable or  not;  but  if  he  demands 
more  than  the  strict  rules  of  law  can 
give  him,  his  motives  may  become 
important.  In  general  it  mu^t  be 
assumed  that  the  rules  of  the  com- 
mon law  will  give  adequate  redress 
for  any  injury;  and  when  the  litigant 
avers  that  under  the  circumstances 
of  his  particular  ease  they  do  not, 
and  that  therefore  the  gracious  ear 
of  equity  should  incline  to  hear  his 
complaint,  it  may  not  be  amiss  to 
inquire  how  he  came  to  be  placed  in 
such  circumstances.  If  a  man  in- 
vites an  injury,  he  may  still  have 
his  redress  in  the  courts  of  law,  but 
his  prayer  for  the  special  interposition 
of  equity  on  the  ground  that  what 
he  invited  and  expected  was  about 
irreparably  to  injure,  would  not  be 
likely  to  trouble  the  judicial  con- 
science very  much  if  it  were  wholly 
ignored."  Edwards  v.  Allouez  Min. 
Co.,  38  Mich.  46,  52,  31  Am.  Bep.  301. 

"An  injunction,  and  especially  one 
pendente  lite,  is  always  of  grace  and 


not  of  right."  Marconi  Wireless 
Tel.  Co.  of  America  v.  Simon,  227  Fed. 
906,  907. 

"When  a  contract  is  broken  and 
any  party  thereto  sustains  an  injury 
by  reason  of  such  breach,  the  in- 
jured party  has  an  absolute  right  to 
maintain  an  action  at  law  for  the  re- 
covery of  such  damages  as  can  be 
shown  to  have  been  sustained  by  him. 
But  a  suit  in  equity  either  to  enjoin 
the  continuance  of  such  a  breach  or  to 
enforce  the  specific  performance  of 
the  contract  appeals  to  the  sound  dis- 
cretion of  the  chaneellor — to  his  con- 
science-^and  the  relief  so  sought  will 
be  granted  or  withheld  according  to 
the  real  equity  of  the  case,  in  view 
of  all  of  its'  facts  and  circumstances." 
North  Fork  Water  Co.  v.  Medland,  187 
Fed.  163,  169. 

S  Parker  v.  Winnipiseogee  Lake 
Cotton  &  Woolen  Co.,  2  Black  (U.  S.) 
545,  17  L.   Ed.   333. 

•  North  Fork  Water  Co.  v.  Med- 
land, 187  Fed.  163,  169;  Williams  v. 
Baltimore,  128  Md.  140,  97  Atl.  140; 
Smith  V.  Bowland,  243  Pa.  306,  90  Atl. 
183. 

An  injunction  "does  not  follow  as 
of  right,  even  when  a  case  of  wrong- 
ful act  is  made  out  on  one  side  and 
consequent  injury  on  the  other."  Fer- 
ry-Leary  Land  Co.  v.  Holt  &  Jeffery, 
53  Wash.  584,  102  Pac.  445. 

lOXTnlted  States.  Bliss  v.  Anacon- 
da Copper  Min.  Co.,  167  Fed.  342,  365. 

Oonnectlcut.  Fisk  v.  Hartford,  70 
Conn.  720,  66  Am.  St.  Bep.  147,  40 
Atl.  906. 

lAichigaa.  C^mpau  v.  National  Film 
Co.,  159  Mich.  169,  123  N.  W.  606. 

New  Hampshire.  Town  of  Boiw  v. 
Farrand,  77  N.  H.  451,  92  Atl.  926. 

K«w  J6r8«7-    Orey  v.  Mayor,  ete., 
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made.^^  *' Conscience,*'  as  used  in  this  connection,  does  not  mean,  how- 
ever, arbitrary  whim  or  caprice.  Equity,  the  frequently-made  assertion 
to  the  contrary  notwithstanding,  is  not  measured  out  by  the  varying 
"length  of  the  chancellor's  foot,"  but  is  administered  according  to  fixed 
principles.  *'It  is  a  precept,"  says  the  Missouri  court,  "that  legal  con- 
science is  founded  upon  the  law  and  neyer  contravenes  it."  ^*  Equally 
certain  it  is  that  a  bill  without  equity  will  not  support  an  injunction 
of  any  character  in  any  circumstances,^*  The  equities  must  rest  vnth 
the  petitioner  in  order  for  him  to  be  entitled  to  the  writ."  An  in- 
junction, even  though  it  be  merely  a  preliminary  one,  should  not 


City  of  Paterson  (N.  J.  Eq.),  45  Ail. 
995. 

"As  to  whether  connivance,  ac- 
quiescence or  laches  shaU  afFect  the 
issnanee  of  an  injunction  rests  in 
the  sound  discretion  of  the  chancel- 
lor to  whom  the  application  is  made, 
and  it  is  to  be  determined  upon  a 
full  consideration  of  every  fact  ad- 
duced bearing  upon  that  question." 
Kirby  v.  Union  Pac.  B.  Co.,  51  Colo. 
509,  Ann.  Cas.  1913  B  451,  119  Pac. 
1042. 

Where  the  court  has  not  departed 
from  the  established  principles,  rules 
and  practice  of  equity  jurisprudence 
its  injunctional  orders  may  not  be 
reversed  except  upon  clear  proof  of 
an  abuse  of  its  discretion.  Kryptok 
Co.  V.  Stead  Lens  Co.,  190  Fed.  767, 
709,  39  L.  B.  A.  (N.  8.)  1.  See  also 
McCarthy  v.  Bunker  Hill  &  Sullivan 
Mining  ft  Concentrating  Co.,  164  Fed. 
927,  940. 

UWilliam?  V.  Baltimore,  128  Md. 
140,  97  Atl.  140 ;  Ardmore  v.  Appollos, 
—  Okla.  — ,  162  Pac.  211. 

'"An  injunction  is  of  grace,  and  not 
of  right.  It  is  the  conscience  of  the 
chancellor  which  is  to  be  aroused  or 
quieted;  and  he  to  enlighten  his  con- 
science as  to  whether  he  should  put 
forth  his  hand  or  withhold  it,  will 
look  into  those  facts  which  aggravate 
or  mitigate  the  alleged  wrongdoing" 
even  though  the  actual  determina- 
tion of  such  facts  should  be  at  law. 
Pennsylvania  Co.  v.  Ohio  Biver  Junct. 


B.  Co.,  204  Pa.  356,  54  Atl.  259. 

la  Johnson  v.  United  Bys.  Co.  of 
St.  Louis,  227  Mo.  423,  127  S.  W.  63. 

"The  grant  of  a  preliminary  in- 
junction rests  in  the  discretion  of 
the  trial  court,  not  in  its  arbitrary, 
whimsical  will,  but  in  its  sound  ju- 
dicial discretion,  informed  and  guided 
by  the  established  principles,  rules, 
and  practice  of  equity  jurisprudence.  *  \ 
Kryptok  Co.  v.  Stead  Lens  Co.,  190 
Fed.  767,  769,  39  L.  B.  A.  (N.  S.)   1. 

18  McCarthy  v.  Bunker  Hill  &  Sul- 
livan Mining  Sb  Concentrating  'o.,  164 
Fed.  927,  940;  Pearson  v.  Duncan  & 
Son,  —  Ala.  — ,  73  So.  406;  Drew  Lum- 
ber Co.  V.  Union  Inv.  Co.,  66  Fla.  382, 
63  So.  836.  See  also  Bliss  v.  Anaconda 
Copper  Min.  Co.,  167  Fed.  342,  367. 

'' Injunction  ia  not  of  right  but  of 
grace,  and  to  move  an  upright  chan- 
cellor to  interpose  this  strongest  arm 
of  the  law  he  must  have  not  a  sham 
case,  but  a  well-grounded  complaint, 
the  bona  fides  of  which  is  unques- 
tioned, or  capable  of  indication,  if 
questioned."  Kenton  v.  Union  Pajs- 
aenger  By.  Co.,  54  Pa.  St.  401,  454. 

HCampau  v.  National  Film  Co.,  159 
Mich.  169,  123  N.  W.  606. 

An  injunction  should  not  issue  at 
the  suit  of  a  person  who  has  invited, 
encouraged  or  contributed  to,  the  do- 
ing of  the  act  sought  to  be  enjoined, 
or  has  acted  wrongfully  and  illegally 
in  respect  to  it.  Freeman  v.  Scherer, 
97  Kan.  184,  154  Pac.  1019. 
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issne  unless  the  right  alleged  to  be  invaded  or  threatened  is  clear.^ 
**To  issue  an  injunction  is  the  exercise  of  a  delicate  power,  requiring 
great  caution  and  sound  discretion  and  rarely,  if  ever,  should  be  exer- 
cised in  a  doubtful  case."  ^^ 

An  injunction  may  be  refused  if  its  issuance  would  probably  cause 
greater  injury  than  that  complained  of,^''  provided  the  wrong  done 
was  not  so  wanton  and  unprovoked  as  to  deprive  the  defendant  of  the 
right  to  any  consideration.^*  Equity,  it  has  been  said,  makes  it  in- 
cumbent upon  the  chancellor  to  '^  balance  the  inconveniences  likely  to 
be  incurred  by  the  respective  parties,  by  means  of  the  action  of  the 
court,  and  to  grant  the  injunction,  or  withhold  it,  according  to  a  sound 
discretion,"^*  which,  if  there  are  public  interests  that  will  be  ma- 


15  St.  Louis  St.  Flushing  Mach.  Co. 
y.  Sanitary  St.  Flushing  Mach.  Co., 
161  Fed.  725,  728. 

16  Willis  V.  Laurid3on,  161  Cal.  106, 
118  Pac.  530. 

nCampau  v.  National  Film  Co., 
159   Mich.  169,  123   N.  W.  606. 

"A  court  of  equity  is  not  bound 
to  issue  an  injunction,  when  it  wiU 
produce  great  public  or  private  mis- 
chief, merely  for  the  purpose  of  pro- 
tecting a  technical  or  unsubstantial 
right."  Whalen  v.  Union  Bag  &  Pa- 
per Co.,  145  N.  Y.  App.  Div.  1,  129 
N.  Y.  Supp.  391. 

It  is  a  good  defense  to  an  applica- 
tion for  an  injunction  that  the  injury 
which  the  opponent  of  the  application 
will  likely  sustain  as  a  result  of  the 
issuance  of  the  injunction  will  in  all 
probability  be  greater  than  that  which 
the  appUcant  is  likely  to  suffer  as  a 
result  of  its  denial.  Kryptok  Co.  v. 
Stead  Lens  Co.,  190  Fed.  767,  39  L. 
R.  A.  (N.  S.)  1. 

IS^'An  injunction  ought  not  to  be 
granted  where  the  benefit  secured  by 
it  to  the  party  applying  therefor  is 
comparatively  small,  while  it  will  op- 
erate oppressively  and  to  the  great 
annoyance  and  injury  of  the  other 
party  and  to  the  pubUc,  unless  the 
wrong  complained  of  was  so  wanton 
and  unprovoked  as  to  properly  de- 
prive the  wrongdoer  of  aU  considera- 


tion for  its  injurious  consequence." 
Herr  v.  Central  Kentucky  Lunatic 
Asylum,  110  Ky.  282,  61  S.  W.  283 
(citing  Jones  v.  Mayor,  etc.,  of  New- 
ark, 11  N.  J.  £q.  452)  quoted  in 
Louisville  &  N.  B.  Co.  v.  Smith,  25 
Ky.  L.  Rep.  1459,  78  S.  W.  160,  which, 
in  turn,  is  quoted  (but  incorrectly)  in 
Devou  V.  Pence,  32  Ky.  L.  Rep.  697, 
106  S.  W.  874.  Quaere,  whether  the 
wantonness  and  lack  of  provocation 
of  the  defendant  is  to  be  taken  as 
also  depriving  the  public  of  considera- 
tion.   See  infra  this  section. 

19  Johnson  v.  United  Rys.  Co.  of 
St.  Louis,  227  Mo.  423,  127  S.  W.  63, 
quoting  Grey  v.  Ohio  &  P.  R.  Co.,  1 
Grant  (Pa.)  412,  413.  As  bearing 
out  this  view,  see  also: 

United  States.  Kryptok  Co.  v. 
Stead  Lens  Co.,  190  Fed.  767,  769,  39 
L.  R.  A.  (N.  S.)  1. 

Ctonnecticat.  Robinson  v.  Clapp,  67 
Conn.  538,  52  Am.  St.  Rep.  298,  35 
Atl.  504. 

Georgia.  Everett  v.  Tabor,  119 
Ga.  128,  46  S.  £.  72. 

Illinois.  Lloyd  v.  Catlin  Coal  Co., 
210  111.  460,  470,  71  N.  E.  335  (in  con- 
nection with  which  see  Cleveland  v. 
Martin,  218  111.  73,  3  L.  R.  A,  (N.  6.) 
629,  75  N.  E.  772). 

Maryland.  McDowell  v.  Biddison, 
120  Md.  118,  87  Atl.  752. 

Michigan,   Edwards  v.  Allouez  Min. 
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terially  affected  by  the  result  of  the  suit^  should  be  exercised  with  due 
consideration  therefor .*• 


Co.,  38  Mich.  46,  50,  31  Am.  Bep.  301. 

MlBBOnzl  Schopp  V.  Schopp,  162  Mo. 
App.   558,  142  8.  W.   740. 

Kew  Jorsej.  Bternberg^  v.  O  'Brien, 
48  N.  J.  Eq.  370,  22  Atl.  348,  quoted  ia 
Marvel  y.  Jonah,  81  N.  J.  Eq.  369,  86 
Atl.  968. 

Texas.  Jeff  Ohaison  Townsite  Co. 
V.  McFaddin,  Wiess  &  Kyle  Land  Co., 
56  Tex.  Civ.  App.  611,  121  S.  W.  716. 

Waolilngtoxi.  Ferry-Leary  Land  Co. 
V.  Holt  &  Jeffery,  53  Wash.  584,  102 
Pac.  445. 

' '  Where  there  is  presented  a  conflict 
of  rights,  it  is  the  duty  of  a  court  of 
equity,  in  protecting  those  of  the  com- 
plainant, to  consider  those  of  the  de- 
fendant, and  in  doing  so  it  may  con- 
sider also  the  injuries  that  may  re- 
sult to  others  by  issuing  the  writ  of 
injunction.''  Bliss  v.  Anaconda  Cop- 
per Min.  Co.,  167  Fed.  342,  365. 

"Injunctions  are  not  matters  of 
right,  and  while  they  are  issued,  not 
in  the  arbitrary  or  whimsical  will, 
but  in  the  judicial  discretion  of  the 
courty  guided  by  the  established  prin- 
ciples, rules,  and  practice  in  equity, 
regard  must  be  had  for  the  compara- 
tive injury  which  ,  will  be  sustained 
if  the  injunction  were  granted  or 
refused.  If  it  appears  that  the  grant- 
ing of  the  injunction,  although  plain- 
tiff may  be  ordinarily  entitled  to  it, 
would  inflict  such  great  damage  on 
the  defendants  or  the  public  that 
that  suffered  by  the  plaintiff,  if  the 
injunction  is  refused,  will  be  relative- 
ly insignificant,  an  injunction  must 
be  refused."  Cubbins  v.  Mississippi 
Biver  Commission,  204  Fed.  299,  307. 

''Even  where  the  technical  right  to 
injunctive  relief  is  otherwise  clearly 
established,  it  will  be  denied  where 
the  issuance  of  the  writ  may  occa- 
sion inconvenience  to  the  public  and 
eeriou^  loss  to  the  defendant,  while 


the  injury  to  the  plaintiff  can  readily 
be  compensated  in  damages."  Beid- 
enkopf  V.  Des  Moines  Life  Ins.  Co., 
160  Iowa  629,  46  L.  B.  A.  (N.  S.)  290, 
142  N.  W..434. 

"The  chancellor  is  not  bound  to 
make  a  decree  which  will  do  far  more 
mischief  and  work  greater  injury  than 
the  wrong  he  is  asked  to  redress." 
Smith  V.  Bowland,  243  Pa.  306,  90  Atl. 
183. 

Bule  held  to  Apply  where  mandatory 
injunction  is  sought.  Hill  v.  Kim- 
ball, 269  m.  398,  110  N.  E.  18. 

"It  has  been  held  •  •  ♦  that 
damage  to  others,  not  parties  to  the 
suit,  may  be  considered  in  a  doubt- 
ful case."  Jeff  Chaison  Townsite 
Co.  V.  McFaddin,  Wiess  &  Kyle  Land 
Co.,  56  Tex.  Civ.  App.  611,  121  S. 
W.  716. 

«0  Grey  v.  if ayor,  etc..  City  of  Pat- 
erson  (N.  J.  Eq.),  45  Atl.  995;  Booth- 
Kelly  Lumber  Co.  v.  Eugene,  67  Ore. 
381,  136  Pac.  29. 

"Sometimes  a  court  of  equity  will 
decline  to  raise  its  restraining  arm 
and  refuse  to  issue  an  injunction,  leav- 
ing the  injured  party  to  his  remedy  at 
law,  even  though  an  admitted  legal 
right  has  been  violated,  when  it  ap- 
pears that  the  intervening  rights  of 
the  public  should  be  taken  into  con- 
sideration, and  the  issuance  of  an  in- 
junction would  cause  serious  public 
inconvenience  or  loss  without  a  cor- 
respondingly great  advantage  to  the 
complainant."  Eraser  v.  .Portland,  81 
Ore.  92,  158  Pac.  514. 

"It  has  been  repeatedly  held  by 
this  and  other  courts  that  the  con- 
struction or  use  of  public  utilities  will 
not  be  enjoined  at  the  suit  of  private 
individuals,  unless  the  damage  is  both 
serious  in  amount  and  irreparable  in 
character.  It  is  against  public  pol- 
icy to  restrain  industries,  public  im- 
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While  this  rule,  although  fiometimes  denied  in  particular  clajsses  of 
cases,**  is  one  that  is  frequently  recognized,  it  is  true  that  its  applica- 


provements,  and  enterprises  prosecu- 
ted for  the  public  good,  and  that  tend 
to  develop  the  country  and  it3. 
resources.  ♦  •  ♦  Private  rights 
must  sometimes  yield  to  the  public 
good,  certainly  upon  eompensation. " 
Jones  V.  Lassiter,  169  N.  C.  750,  86  S. 
E.  710.  See  also  Fisk  v.  Hartford,  70 
Conn.  720,  66  Am.  St.  Rep.  147,  40 
Atl.  906;  Johnson  v.  United  Rys, 
Co.  of  St.  Louis,  227  Mo.  423,  127 
S.  W.  63;  Becker  v.  Lebanon  &  M. 
}  St.  Ry.  Co.,  188  Pa.  St.  484,  41  Atl. 
612. 

''A  complainant,  however  meritori- 
ous, may  be  *  *  *  left  to  his  ac- 
counting rather  than  awarded  a  per- 
manent injunction,  for  reasons  [e.  g. 
''injury  to  an  arm  of  the  government 
of  the  greatest  immediate  impor- 
tance"] which  bear  little,  if  any,  re- 
lation to  the  merits  of  the  controver- 
sy as  between  parties  plaintiff  and 
defendant.'*  Marconi  Wireless  Tel. 
Co.  of  America  v.  Simon,  227  Fed.  906, 
907. 

81  See  Whalen  v.  Union  Bag  &  Pa- 
per Co.,  208  N.  Y.  1,  101  N.  E.  805, 
wherein  the  court  quotes  approvingly 
Mr.  Pomeroy  's  ^statement  in  the  chap- 
ter of  his  work  dealing  with  in- 
junctions in  the  case  of  nuis- 
ances (5  Pomeroy 's  Eq.  Jur.  §530, 
that  "the  weight  of  authority 
is  against  allowing  a  balanc- 
ing of  injury  [between  private  par- 
ties] as  a  means  of  determining  the 
propriety  of  issuing  an  injunction," 
and  also  quotes  as  being  "to  the  same 
effect."  Weston  Paper  Co.  v.  Pope, 
155  Ind.  394,  56  L.  R.  A.  899,  57  N. 
E.  719.  See  also  Hard  v.  Blue  Points 
Co.,  170  N.  Y.  App.  Div.  524,  156 
N.  Y.  Supp.  465.  Compare  Andrews 
v.  Cohen,  163  N.  Y.  App.  Div.  580, 
148  N.  Y.  Supp.  1028,  a  suit  for  an  in- 
junction to  compel  tjie  removal  of  a 


structure  interfering  with  plaintiff  ^3 
easement  of  way,  in  which  it  was  de- 
clared that  "the  court  cannot  legal- 
ize a  wrong.     It  cannot  relocate  this 
easement    or    direct    plaintiff    to   ac- 
cept any  substitute.    But,  beffore  sus- 
taining a  mandatory  injunction,  it  ha^ 
to  weigh    the   'balance   of  injury*— 
the   disproportion   between  tlB.e  hard- 
ship of  destroying  defendant's  struc- 
ture and  the  harm  to  plaintilT  by  the 
changed  right  of  way,"  to  which  prop- 
osition the  court  cited  2  Pomeroy 's  Eq. 
Rem.  (6  Pomeroy 's  Eq.  Jur.)  $  552.  In 
this  section  of  his  work  Mr.  Pomeroy, 
dealing  with  the  question  of  the  bal- 
ance of  injury  in  the  case  of  injunc- 
tions for  the  protection  of  easements, 
says,  inter  alia,  "It  is  probable  that 
the    apparent    discrepancies   between 
the  cases  on  thi3  point  may,  to  some 
extent  at  least,  be  explained  by  the 
fact  that  the  courts  tend  to  give  effect 
to   the   considerations   which,  in   the 
particular  case  before  them,  outweigh 
on  one  side  or  the  other,  without  a  full 
discussion   of  the  limits   of  the  doc- 
trine.    Hence,  it  is  not  strange  that 
as  fairly  typical  cases  as  are  to  be 
found  on  both  sides  of  the  question 
come     from     the     same    jurisdiction. 
•     *     *     None  of  these  cases  [ante- 
cedently  considered   by    the   anl^o^l 
makes  a  full  statement  of  the    condi- 
tions under  which  the  balance    of  in- 
jury   shall  be   considered.     Tl».ey  *^^ 
agree  in  one  particular,  however,  viz., 
that  the  defendant  who  woulJ-  clai°^ 
its   consideration   in    his   favor"  inust 
have  committed  the  tort  innocently; 
a    wilful    wrongdoer    is    entitled   to 
claim  no  favor.    Doubtless  all    courts 
will  agree,  too,  in  holding  that  £.  t  shall 
not  have  any  weight  against     ^^  ^' 
jury  to  the  plaintiff  of  an  irr-epara- 
ble   character;    and   probably  i-t  W"' 
be  held  that  the  disproportion    ot  w- 
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bility  may  depend,  somewhat  at  least,  upon  the  character  of  the  parties 
to  the  suit.  Thus  the  United  States  Supreme  Court  has  held  that 
where  a  state  sues  to  enjoin  certain  corporations  from  injuring  it  in 
its  quasi  sovereign  capacity  'by  discharging  noxious  gas  from  their 
works  in  a  foreign  state  over  the  plaintiff's  territory,  ^Hhis  court  has 
not  quite  the  same  freedom  to  balance  the  harm  that  will  be  done  by 
an  injunction  against  that  of  which  the  plaintiff  complains,  that  it 
would  have  in  deciding  between  two  subjects  of  a  single  political 
power/' "  But,  in  any  event,  it  would  seem  that  each  case  in  which 
an  injunction  is  sought  must  in  large  degree  be  made  to  depend  upon 
the  particular  facts  and  circumstances  appearing,  ''in  the  considera- 
tion and  determination  of  which  the  general  rules  governing  courts  of 
equity  are  to  be  borne  in  mind  and  applied.  ""^  In  this  connection, 
it  is  held  that  the  fact  that  the  application  of  the  injunctive  process 
which  is  sought  is  a  novel  one,  not  directly  sanctioned  by  precedent, 
does  not  of  itself  preclude  the  exercise  of  the  injunctive  power  and 
the  issuance  of  an  injunction.**    Argument  to  the  contrary  **  carried 


jury  to  be  done  by  granting  the  in- 
junction or  by  refusing  it  must  be 
very  strong  in  favor  of  the  defend- 
ant, to  bar  granting  it.  For  in 
eases  in  which  the  legal  remedy  i»  ad- 
mittedly inadequate  courts  of  etjuity 
will  not  readily  permit  a  'wrongdoer 
to  compel  innocent  persons  to  sell 
their  right  at  a  valuation.'  " 

In  Langton  v.  Stedman,  182  Mich. 
405,  148  N.  W.  738,  a  suit  for  an  in- 
junction to  compel  the  removal  of  a 
building  which  obstructed  complain- 
ants' easement  of  way  created  by 
deed,  the  court  addressing  itself  to  the 
argument  that  "complainants  are  not 
entitled  to  recovery,  by  reason  of  the 
great  expense  and  inconvenience  such 
recovery  would  entail  [upon  defend- 
ants] «  *  *  and  the  comparative- 
ly small  injury  to  the  complainants/' 
said:  "The  fact  that  it  would  be  of 
great  expen3e  to  the  defendants  com- 
pared with  the  injury  to  complainants 
*  *  *  does  not  appear  and  is  of  no 
consequence,  if  it  were  true." 

»l  State  of  Georgia  v.  Tennessee 
Copper  Co.,  206  U.  8.  230,  51  L.  Ed. 
1038, 11  Ann.  Gas.  488. 


S8  McCarthy  v.  Bunker  Hill  Sd  Sulli- 
van Mining  &  Concentrating  Co.',  164 
Fed.  927,  940.  See  also  Bliss  v.  Ana- 
conda Copper  Min.  Co.,  167  Fed.  342, 
367. 

M  Nashville,  C.  &  St.  L.  By.  Co.  v. 
McConnell,  82  Fed.  65,  75. 

''It  i3  said  the  orders  issued  in  this 
case  are  without  precedent.  Every 
just  order  or  rule  known  to  equity 
courts  was  born  of  some  emergency, 
to  meet  some  new  conditions,  and  was, 
therefore,  in  its  time,  without  a  prec- 
edent. If  based  on  sound  principles, 
and  beneficent  results  follow  their 
enforcement,  affording  necessary  re- 
lief to  the  one  party  without  impos- 
ing illegal  burdens  on  the  other,  new 
remedies  land  unprecedented  orders 
are  not  unwelcome  aids  to  the  chan- 
cellor to  meet  the  constantly  varying 
demands  for  equitable  relief.  Mr.  Jus- 
tice Brewer,  sitting  in  the  circuit 
court  for  Nebraska,  said:  'I  believe 
most  thoroughly  that  the  powers  of 
a  court  of  equity  are  as  vast,  and  its 
processes  and  procedure  as  elaslic,  ^ 
all  the  changing  emergencies  of  in- 
creasingly complex  business  relations 
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to  its  full  logical  result,  would  have  prevented  the  enunciation  of  the 
first  equitable  principle  and  the  establishment  of  the  first  equitable 
precedent  for  the  preventive  remedy.  It  is,  indeed,  an  age-wom 
argument.  It  has  been  employed  from  the  beginning  of  equity  juris- 
prudence as  a  part  of  the  objection  to  the  extension  of  the  equitable 
remedy  to  new  conditions  and  new  cases.  This  is  the  well-known 
history  of  the  subject.  Of  course,  this  contention  has  been  overruled, 
and  precedent  after  precedent  established  from  time  to  time  to  meet 
new  conditions  and  to  do  full  justice,  until  the  argument  has  long 
since  lost  most  of  its  force,  although  it  is  still  maintained  in  form. 
It  has  been  in  answer  to  arguments  like  this  that  the  great  chancellors 
have  stated  time  and  again  that  they  decline  to  lay  down  any  definite 
rules  as  to  when  a  court  of  equity  will  interpose  by  injunction.  In 
fact,  to  do  so  would  at  once  put  a  limit  to  all  progress  in  equitable 
jurisprudence.  The  most  that  has  been  said  is  that  in  the  use  of  the 
writ  of  injunction  the  court  exercises  sound  discretion  regulated  by 
analogy ;  by  what  would  be  manifestly  just  in  view  of  all  the  existing 
conditions,  and  requiring  as  a  condition  that  there  is  no  adequate 
remedy  at  law.  Beyond  this  the  courts  have  not  gone,  in  the  way  of 
placing  a  limit  on  their  power.  It  must  be  recognized  that  juris- 
prudence, both  legal  and  equitable,  both  in  respect  of  the  right  and 
the  remedy,  is  progressive,  that  it  is  expansive,  and  that  while  its  great 
principles  remain  good  for  one  time  as  ^e\\  as  another,  these  principles 
must  be  extended  to  new  conditions,  and  this  involves  an  extension  of 
the  remedy,  and  often  a  change  in  the  form  of  the  remedy.  Making 
the  injunction  mandatory  as  well  as  preventive  is  an  example  of  such 
a  change.  Any  S3rstem  of  jurisprudence  coming  short  of  this  would 
fail  to  meet  the  demands  of  civilization. ' '  ^  But,  notwithstanding  all 
of  this,  it  must  be  remembered  that  **a  court  of  equity  cannot,  by 
avowing  that  there  is  a  right  but  no  remedy  known  to  the  law,  create 
a  remedy  in  violation  of  law,  or  even  without  the  authority  of  law.  It 
acts  upon  established  principles  not  only,  but  through  established 
channels. ''•• 

§3316.  Oharaoter  of  damage,  irreparable  injury,  etc.    While  it 
has  been  said  that  equity  will  not  interpose  by  injunction  where  the 

and  the  protection  of  rights  can  de-      McConnell,  82  Fed.  65,  76,  quoted  in 


mand.'  "  Toledo,  A.  A.  &  N.  M.  Ry. 
Co.  V.  Pennsylvania  Co.,  54  Fed.  746, 
751,  19  L.  R.  A.  395,  quoted  in  State 
%v.  Ohio  Oil  Co.,  150  Ind.  21,  47  L.*  E. 
A.  627,  49  N.  E.  809. 

Nashville,  C.  &  St.  L.  Ry.  Co.  v. 


State  V.   Ohio  Oil   Co.,  150  Ind.  21, 
47  L.  R.  A.  627,  49  N.  E.  809. 

86  Rees  V.  Watertown,  19  Wall.  (U. 
S.)  107,  22  L.  Ed.  72,  quoted  in 
Thompson  v.  Allen  County,  115  U.  S. 
550,  29  L.  Ed.  472. 
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injury  complained  of  la  merely  theoretical,  technical  or  nominal "  or 
the  amount  involved  is  very  trivial,"  and  that  a  substantial  injury 
only  will  arouse  into  activity  equity's  restraining  power,**  one  of  the 
New  York  courts  has  taken  a  less  emphatic  view  of  the  matter  and 
has  held  that  whether  an  injunction  will  issue  where  the  damages  are 
not  substantial  will  depend  upon  the  circumstances  of  the  ease.**  But, 
however  this  may  be,  an  injunction  will  not  issue,  as  a  general  rule. 


AT  Oomioctlcnt.  Hnntting  v.  Hart- 
fdrd  St.  By.  Co.,  73  Conn.  179,  46  Atl. 
824. 

IIII110I&  See  Dunn  t.  Tonmahs,  224 
111.  34,  7»  N.  E.  321.  Compare,  how- 
ever, Espenscheid  t,  B&uer,  235  111. 
172,  176,  85  N.  B.  230,  quoting  Newell 
V.  6aM,  142  m.  104,  31  N.  E.  176. 

Emtackf.  Devon  v.  Pence,  32  E7. 
L.  Eep.  697,  106  S.  W.  874. 

Sontti  D&kottk  State  v.  Thoraoa,  0 
8.  D.  149,  33  L.  B.  A.  582,  68  N.  W. 
202. 

Texu.  Gllleapie  Connty  v.  Fred- 
erfcksboTK  Land  Co.,  —  Tex.  Civ. 
App.  — ,  168  S.  W.  9. 

Washington.  Rand,  McNally  &  Co. 
v.  Hartranft,  29  Waeh.  591,  70  Pao. 
77. 

An  injunction  will  not  lie  to  deter- 
mine an  academic  question.  Bellart* 
V.  Cleeton,  65  Ore.  269,  132  Pao.  961. 

nSehopp  y.  Scliopp,  162  Mo.  App._ 
558,  142  a  W.  740. 

"It  is  &  familiar  principle,"  saya 
the  Supreme  Court  of  South  Dakota, 
"that  Bubetantial  and  positive  injury 
must  always  be  made  to  appear  to 
the  eatisfaction  of  a  court  before  it 
will  grant  an  injunction,  and  acts 
which,  however  irregular  and  unaa- 
thoriz«d,  can  have  no  injurious  re- 
sults, eonatitute  no  ground  for  re- 
lief." State  V.  ThorsDu,  9  a  D.  149, 
33  L.  B.  A.  582,  68  N.  W.  202,  cited 
with  other  authoritiea  in  Oalveatoa, 
H.  ft  8.  A.  B.  Co.  V.  United  Btatea, 
SS2  Fed.  175,  176,  wherein  it  la  said 
that  "though  there  are  some  injurious 
they    are    merely 


triffing,    the    relief    ia     not    to    be 
granted. ' ' 

» Cleveland  v.  Martin,  218  111.  73, 
3  L.  B.  A.  (N.  8.}  629,  75  N.  E.  772; 
StaufCer  v,  Cincinnati,  E.  &  M.  B;  R., 
33  Ind.  App.  356,  70  N.  B.  543. 

Compare  Inhabitants  of  Melrose  v. 
Gutter,  159  Mass.  461,  34  N.  E.  695. 

"The  complainant,  in  order  to  get 
a  preliminary  injunction,  muat  sustain 
the  burden  of  satiafjing  the  court  that 
there  is  a  substantial  question  to  be 
tried."  Bhodes  Broa.  Co.  v.  Musi- 
cians' Protective  Union  Local  No. 
198  A.  P.  of  M.,  of  Providence,  B.  1., 
37  B.  L  281,  L.  E.  A.  1916  E  1037,  92 
AtL  641. 

Before  a  party  will  be  entitled  to  a 
mandatory  injunction  it  must  appear 
that  he  will  suffer  material  and  sub- 
stantial injury  if  the  writ  is  refused. 
Simon  v.  Nance,  ■ —  Tex.  Civ.  App.  — ,  ■ 
142  S.  W.  661. 

MWbalen  v.  Union  Bag  k  Paper 
Co.,  145  N.  y.  App.  Div.  1,  129  N.  Y. 
fiupp.  391. 

Compare  Andrews  v.  Cohen,  163  N. 
T.  App.  Div.  580,  148  N.  Y.  Supp. 
1028,  in  which  the  court,  eiting  Wc 
set  V.  Brown,  149  N.  Y.  163,  43  N 
524,  and  Gray  v.  Manhattan  By. 
128  N.  Y.  499,  28  N.  E.  498  decL 
that  "it  is  settled  in  New  York  1 
mandatory  injunctions  will  only 
granted  on  proof  of  substantial 
jury,  and  not  for  damages  that 
merely  nominal."  See  also  Johnsti 
Min.  Co.  V.  Butte  &  B.  Consol.  1 
Co.,  60  N.  Y.  App.  Div.  344,  70  N 
Supp.  257. 
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unless  the  injury  complained  of  is  one  of  an  irreparable  character,'^ 
and  one  for  which  the  law  cannot  offer  an  adequate  remedy .** 


SI  Gorham  v.  New  Haven,  82  Conn. 
153,  72  Atl.  1012;  Bogni  v.  Perotti, 
224  Mass.  152,  L.  B.  A.  1916  F  831, 
112  N.  E.  853. 

'  *  Where  irreparable  injury  is  tl^reat- 
ened,  or  the  damage  is  of  such  a  na- 
ture that  it  cannot  be  adequately  com- 
pensated by  an  action  at  law,  or  is 
such  as,  from  its  continuance,  to  oc- 
casion a  constantly  recurring  griev- 
ance, the  party  is  not  ousted  of  hi3 
remedy  by  injunction. '  *  Walla  Walla 
V.  Walla  Walla  Water  Co.,  172  U.  S. 
1,  43  L.  Ed.  341. 

SSAxlzona.  Santa  Cruz  County  v. 
Burgeon,  12  Ariz.  295,  100  j^ac.  792. 

Arkansas.  Burnside  v.  Union  Saw- 
mill Co.,  92  Ark.  118,  122  S.  W.  98. 

Connecticut.  Gorham  v.  New  Ha- 
ven, 82  Conn.  153,  72  Atl.  1012. 

Iowa.  Hall  v.  Henninger,  145  Iowa 
230, 139  Am.  St.  Rep.  412, 121  N.  W.  6. 

Kentucky.  Herr  v.  Central  Ken- 
tucky Lunatic  Asylum,  110  Ky.  282, 
61  S.  W.  283,  quoted  in  Louisville  & 
N.  R.  Co.  V.  Smith,  117  Ky.  364,  78 
S.  W.  160. 

Nebraska.  Powers  v.  Flansburg,  90 
Neb.  467,,133  N.  W.  844. 

North  Dakota.  Continental  Hose 
Co.  No.  1  V.  Mitchell,  15  N.  D.  144, 
105  N.  W.  1108. 

Oklahoma.  Turner  v.  Ardmore,  41 
Okla.  660,  130  Pac.  1156. 

Washington.  Davies  v.  Seattle,  67 
Wash.  532,  121  Pac.  987. 

When  there  is  a  plain,  complete  and 
adequate  remedy  at  law,  equity  will 
not  take  jurisdiction.  W.  M.  Bitter 
Lumber  Co.  v.  Lowe,  75  W.  Va.  714, 
L.  R.  A.  1916  E  718,  84  S.  E.  566. 

"It  is  an  elementary  principle  of 
the  law,  which  should  be  closely  ad- 
hered to,  that,  where  there  is  an  ad- 
equate remedy  at  law,  the  extraor- 
dinary remedy  by  injunction  cannot 
be    resorted   to."     Bailey    v.   Board 


Com'r3  Sullivan  Co.,  57  Ind.  App.  285, 
107  N.  :E.  38. 

* '  Where  it  clearly  appears  that  the 
remedy  at  law  is  adequate,  and  no 
equitable  ground  for  relief  is  shown, 
an  injunction  is  not  the  proper  reme- 
dy." Louisville  &  N.  R.  Co.  v.  Rail- 
road Com'rs,  63  Fla.  491,  44  L.  R.  A. 
(N.  SO  189,  58  So.  543. 

"A  court  of  equity  will  not  inter- 
fere to  give  relief  against  an  alleged 
nuisance  where  the  complaining  party 
has  an  adequate  remedy  at  law,  as 
where  redress  can  be  obtained  by  an 
action  for  damages."  Central  of 
Georgia  R.  Co.  v.  Americus  Const.  Co., 
133  Ga.  392,  65  S.  E.  855. 

''This  doctrine,"  says  the  Supreme 
Court  of  Oklahoma,  ''is  founded  upon 
the  very  ;sound  principle  that  the  leg- 
islature has  authority  to  define  the 
rights  of  citizens  and  prescribe  the 
rules  by  which  such  rights  are  to  be 
determined;  and,  where  it  has  done  so, 
then  litigants  have  the  right  to  de- 
mand that  their  grievances  be  deter- 
mined by  the  rules  prescribed." 
Turner  v.  Ardmore,  41  Okla,  660,  130 
Pac.  1156. 

Under  the  Texas  statutes  a  person 
whose  property  rights  are  threatened 
with  irreparable  injury  is  none  the  less 
entitled  to  an  injunction  because  of 
the  fact  that  he  has  a  full,  complete 
and  adequate  remedy  at  law.  Bcown- 
wood  V.  Brown  Telegraph  &  Telephone 
Co.,  —  Tex.  Civ.  App.  — ,  152  S.  W. 
709.  See  also  Birchfield  v.  Bourland, 
—  Tex.  Civ.  App.  — ,  187  S.  W.  422; 
Lane  v.  Kempner,  —  Tex.  Civ.  App. 
— ,  184  S.  W.  1090  (quoting  Sumner 
V.  Crawford,  91  Tex.  129,  41  S.  W. 
994) .  For  a  similar  holding  under  the 
Idaho  statutes,  see  Price  v.  Grice,  10 
Idaho  443,  79  Pac.  387,  following 
Staples  V.  Rossi,  7  Idaho  618,  65  Pac 
67. 
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While  undoubtedly  equity  will,  in  proper  circumstances,  interfere 
to  prevent  a  multiplicity  of  suits  or  vexatious  litigation  ^  and  will 
b«  influenced  to  extend  its  restraining  arm  by  the  fact  of  the  insolvency 
of  the  wrongdoer,'*  it  is  not,  however,  at  all  clear  but  'that  multiplie- 


rs The  prevention  of  vexatious  liti- 
gation and  of  a  multiplicity  of  ^uits 
constitutes  a  favorite  ground  for  the 
exercise  by  a  court  of  equity  of  its 
injunctive  power.  Sylvester  Coal  Co. 
v.  St.  Louis,  130  Mo.  323,  51  Am.  St. 
Bep.  566,  32  S.  W.  649,  quoting  High 
on  Injunctions  (3rd  Ed.),  p.  12.  See 
also  Lonsdale  Co.  v.  Woonsocket,  21  B. 
L  498,  44  Atl.  929. 

^'Authorities  to  show  that  equity 
will  interfere  to  restrain  irreparable 
mischief,  or  to  suppress  oppressive 
and  interminable  litigation,  or  to  pre- 
vent multiplicity  of  suits,  is  unnec- 
-essary,  as  that  proposition  is  univer- 
sally admitted."  Phoenix  Mut.  Life 
Ins.  Co.  V.  Bailey,  13  Wall.  (U.  S.) 
616,  20  L.  Ed.  501. 

A  bill  for  injunction  which  alleges 
repeated,  wilful  and  continuous 
wrongs  committed  and  threatened  will 
be  good  as  against  demurifer.  ''The 
jurisdiction  of  equity  in  such  case 
eannot  be  doubted.  It  is  said  ^that 
the  prevention  of  vexatious  litigation, 
and  of  a  multiplicity  of  suits,  consti- 
tutes a  favorite  ground  for  the  exer- 
cise of  the  jurisdiction  of  equity;  and 
it  may  be  laid  down  as  a  general  rule 
that  wherever  the  rights  of  a  party 
aggrieved  cannot  be  protected  or  en- 
forced in  the  ordinary  course  of  pro- 
ceedings at  law,  except  by  numerous 
and  expensive  suits,  equity  may  prop- 
erly interpose,  and  afford  relief  by 
injunction.'*  Warren  Mills  v.  New 
Orleans  Seed  Co.,  65  Miss.  391,  7  Am. 
St.  Bep.  671,  4  So.  298.  See  also  Cen- 
tral of  Georgia  B.  Co.  v.  Americus 
Const.  Co.,  133  Ga.  392,  65  S.  E.  855. 

Equitable  jurisdiction  may  be  in- 
voked in  view  of  the  inadequacy  of 
the  legal  remedy  when  the  injury  is 
destructive  or  of  a  continuous  charac- 


ter or  irreparable  in  its  nature.  Chi- 
cago &  W.  I.  B.  Co.  V.  General  Elec. 
By.  Co.,  79  111.  App.  569. 

Where  numerous  trespasses  are  be- 
ing committed,  and  their  continuance 
threatened,  under  a  claim  of  right,  and 
the  injury  resulting  from  each  tres- 
pass is  or  would  be  trifling  in  amount 
as  compared  with  the  expense  of  pros- 
ecuting actions  at  law  to  recover  dam- 
ages therefor,  the  person  injured  may 
resort  to  equity  in  the  first  instance  for 
appropriate  relief.  Lembeck  v.  Nye, 
47  Ohio  St.  336,  8  L.  B.  A.  678,  21 
Am.  St.  Bep.  828,  24  N.  E.  686.  See 
also  Nashville,  C.  Sd  St.  L.  By.  Co.  v. 
McConnell,  82  Fed.  65. 

"Where  there  is  a  legal  remedy, 
equity  wiU  frequently  grant  injunc- 
tive relief  to  prevent  multiplicity  of 
suits."  Boyer  v.  State,  —  Ind.  App. 
— ,  112  N.  E.  122,  petition  for  rehear- 
ing overruled,  —  Ind.  App.  — ,  113  N. 
E.  312. 

"It  ie  real  and  not  imaginary  suits, 
it  is  probable  and  not  possible  dan- 
ger of  multiplicity  of  suits,  that  will 
warrant  the  assumption  of  jurisdic- 
tion on  that  ground."  Pacific  Exp. 
Co.  V.  Seibert,  44  Fed.  310. 

MWhen  the  damages  arising  from 
the  breach  of  a  contract  are  incom- 
putable even  approximately,  they  are 
irreparable  and  equity  will  interfere, 
and  when  with  the  difficulty  of  com- 
putation there  is  joined  insolvency — 
perhaps  in  some  eases  where  the 
insolvency  exists  without  the  uncer- 
tainty—«  court  of  chancery  may  de- 
cree relief  to  prevent  a  failure  of 
justice.  Bour  v.  Illinois  Cent.  B.  Co., 
176  HI.  App.  185,  199. 

Insolvency  of  the  wrongdoer  may 
render  irreparable  an  injury  which 
would  otherwise  be  remediable  at  law* 
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ity,**     vexatiousness  ^*   and  insolvency  •''   go  merely  to  the  irrep- 
arability  of  the  injury  and  the  inadequacy  of  the  remedy  at  law  and 


Stephenson  &  Coon  v.  Burdett,  56 
W.  Va.  109,  10  l!  B.  a.  (N.  S.)  748, 
48  S.  £.  846. 

36  Irreparable  injury  may  be  pred- 
icated on  the  fact  that  even  the 
multitude  of  suits  which  the  com- 
plainant would  be  required  to  bring 
were  it  to  attempt  to  obtain  redress 
at  law  would  not  procure  for  it  sub- 
stantial justice.  Nashville,  €.  &  St. 
L.  By.  Co.  V.  McConnell,  82  Fed.  65, 
69.  See  also  Lembeck  v.  Nye,  47 
Ohio  St.  336,  8  L.  R.  A.  578,  21  Am. 
St.  Bep.  828,  24  N.  E.  686;.  Sullivan 
V.  Jones  &  Laughlin  Steel  Co.,  208 
Pa.  540,  66  L.  B.  A.  712,  57  AtL  1065. 

"Where  acts  may  cause  irrepara- 
ble injury,  where  a  multipUcity  of 
suits  will  be  avoided,  or  where  acts 
of  trespass  are  constantly  repeated, 
but  the  injury  resulting  from  each 
act  is  trifling,  relief  in  equity  will 
be  granted,  because  of  the  inadequacy 
of  the  legal  remedy."  Bumont  v. 
Peet,  152  Iowa  524,  132  N.  W.  955. 

86 "Where  trespass  to  property  is 
a  single  act,  and  is  temporary  in  its 
nature  and  effects,  so  that  the  legal 
remedy  of  an  action  at  law  for  dam- 
ages is  adequate,  equity  will  not  in- 
terfere; but  if  the  trespass  is  con- 
tinuous in  its  nature,  and  repeated 
acts  of  trespass  are  done  or  threat- 
ened, although  each  of  such  acts, 
taken  by  itself,  may  not  be  destruc- 
tive, or  inflict  irreparable  injury,  and 
the  legal  remedy  may  therefore  be 
adequate  for  each  single  act  if  it 
stood  alone,  the  entire  wrong  may 
be  prevented  or  stopped  by  injunction. 
•  •  •  The  separate  remedy  at 
law  for  each  of  such  trespasses  would 
not  be  adequate  to  relieve  the  injured 
party  from  the  expense,  vexation, 
and  oppression  of  numerous  suits 
against  same  wrong-doer  in  regard  to 
the    same  subject-matter.     The  ends 


of  justice  require,  in  such  case,  that 
the  whole  wrong  shall  be  arrested  and 
concluded  by  a  single  proceeding, 
and  such  relief  equity  affords,  and 
thereby  fulfills  its  appropriate  mis- 
sion of  supplying^  the  deficiencies  of 
legal  remedies."  Warren  Mills  v. 
New  Orleans  Seed  Co.,  65  Miss.  391, 
7  Am.  St.  Bep.  671,  4  So.  298. 

37  Inadequacy  cannot  be  predicated 
merely  of  insolvency  (Strong  v.  Bich- 
mond,  P.  &  C.  B.  Co.,  93  Fed.  71,  74. 
See,  however,  Amoyskeag  Mfg.  Co.  v. 
Shirley,  69  N.  H.  269,  39  AtL  976), 
but  some  other  equitable  ground  must 
be  combined  therewith.  Godwin  v. 
Phifer,  51  Fla.  441,  41  So.  597. 

In  Thompson  v.  Allen  County,  115 
TJ.  S.  550,  29  L.  Ed.  472,  Mr.  Justice 
Miller,  who  delivered  the  opinion  of 
the  court,  declares,  in  one  of  his 
headnotes  to  the  case,  that  **the  in- 
adequacy of  the  remedy  at  law,  which 
sometimes  justifieus  the  interference  of 
a  court  of  equity,  does  not  consist 
merely  in  its  failure  to  produce  the 
money,  a  misfortune  often  attendant 
upon  all  remedies,  but  that  in  its 
nature  or  character  it  is  not  fitted  or 
adapted  to  the  end  in  view;  for,  in 
this  sense,  the  remedy  at  law  is  ade- 
quate, as  much  so,  at  least,  as  any 
remedy  which  chancery  can  give.*' 
Compare,  however,  Devon  v.  Pence,  32 
Ky.  L.  Bep.  697,  106  a  W.  874,  in 
which  it  was  held  that  inadequacy  of 
remedy  at  law  may  result  from  the 
nature  of  the  right  or  property  in- 
jured, the  nature  of  the  injury  or  the 
insolvency  or  want  of  responsibility 
of  the  person  inflicting  the  injury; 
and  Cause  v.  Perkins,  56  N.  C. 
177,  69  Am.  Dec.  728,  730,  in 
which  the  court  declared  that 
"the  result  of  the  cases  fixes  this 
to  be  the  rule:  the  injury  must  be  of 
a  peculiar  nature,  so  that  compensa- 
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not  to  the  establishment  of  separate  and  distinct  grounds  of  equitable 
jurisdiction.** 

In  theory,  said  Judge  Cooley,  speaking  for  the  Supreme  Court  of 
Michigan,  the  purpose  of  an  injunction  ''is  to  prevent  irreparable 
mischief;  it  stays  an  evil  the  consequences  of  which  could  not  ade- 
quately be  compensated  if  it  were  suffered  to  go  on.''**  As  far  as 
suits  for  injunctions  in  the  federal  courts  are  concerned,  it  is  ex- 
pressly provided  by  the  Federal  Judicial  Code  of  1911**  that  **  suits 
in  equity  shall  not  he  sustained  in  any  court  of  the  United  States  in 
any  case  where  a  plain,  adequate,  and  complete  remedy  may  be  had 
at  law.'' « 

On  the  question  of  what  constitutes  irreparable  injury,  a  number  of 
the  courts  have  adopted  either  literally  or  in  substance  the  statement 
made  by  Mr.  Wood  in  his  work  on  the  law  of  nuisances  **  to  the  effect 
that  **by  irreparable  injury  is  not  meant  such  injury  as  is  beyond  the 
possibility  of  repair,  or  beyond  possible  compensation  in  damages,  nor 
necessarily  great  injury,  or  great  damage ;  but  that  species  of  injury, 
whether  great  or  small,  that-  ought  not  to  be  submitted  to  on  the  one 
hand,  or  inflicted  on  the  other,  and  which,  because  it  is  so  large  on 
the  one  hand,  or  so  small  on  the  other,  is  of  such  constant  and  frequent 
recurrence  that  no  fair  or  reasonable  redress  can  be  had  therefor  in  a 
court  of  law."**    Mr.  High  says,  in  his  valuable  treatise  on  injunc- 


tion in  money  cannot  atone  for  it; 
where  from  its  nature  it  may  be  thii3 
atoned  for,  if  in  the  particular  eajie 
the  party  be  insolvent,  and  on  that 
account  unable  to  atone  for  it,  it 
will  be  eouBidered  irreparable." 

M  See  cases  cited  in  notes  31  and  di2, 
supra.  t 

99  Edwards  v.  Allouez  Min.  Co.,  38 
Mich.  46,  49,  31  Am.  Bep.  301.  See 
also  Campau  v.  National  Film  Co., 
159  Mich.  169,  123  N.  W.  606. 

40  Section  267  of  the  Federal  Ju- 
dicial Code  of  1911  (1  Fed.  St.  Ann. 
1912  Supp.  p.  243).  This  section  dif- 
ier»  from  the  earlier  statute  dealing 
with  the  subject  (section  723,  U.  S. 
Eev.  St.,  4  Fed.  St.  Ann.  p.  530)  only 
in  the  use  of  the  words  ''any  courf 
instead  of  the  words  ''either  of  ithe 
courts. ' ' 

41  This  provision,  it  has  been  said, 
"i^  no  more  than  a  legislative  ex- 


pression of  pre-existing  famUiar 
law.''  Continental  Trust  Co.  v. 
Tallassee  Falls  Mfg.  Co.,  222  Fed. 
694,    702. 

48  Wood's  Law  of  Nuijsances  (2nd 
Ed.),  p.  892,  {  778. 

43  See,  as  citing  Wood  either  alone 
or  in  connection  with  other  authori- 
ties and  either  directly  or  indirectly 
by  quoting  or  citing  a  case  which 
does  cite  such  author:  Bonovan  v. 
Pennsylvania  Co.,  199  U.  S.  279,  50 
li.  £d.  192;  Nashville,  C.  ft  St.  L.  By. 
Co.  V.  McConnell,  82  Fed.  65,  69; 
Central  of  Georgia  B.  Co.  v.  Americus 
Const.  €o.,  133  G«.  392,  65  8.  £.  855; 
Chicago  General  By.  Co.  v.  Chicago, 
B.  &  Q.  B.  Co.,  181  HI.  605,  54  N.  E. 
1026;  BartelB  Northern  Oil  Co.  v. 
Jackman,  29  N.  D.  236, 150  N.  W.  576. 

Where  a  person  purchases  lower 
riparian  land  at  a  time  when  a  stamp 
miU  j^  located  on  upper  riparian  land 
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• 

tions,**  that  *'by  irreparable  injury  it  is  not  meant  that  the  injury  is 
beyond  the  possibility  of  repair  by  money  compensation  but  it  must 
be  of  such  a  nature  that  no  fair  and  reasonable  redress  may  be  had 
in  a  court  of  law  and  that  to  refuse  the  injunction  would  be  a  denial 
of  justice. ' '  ^  And,  in  this  connection,  it  should  be  recognized  that 
the  quantum  of  the  damage  is  not  always,  at  least,  determinative  of 
the  question  of  its  irreparable  character.*^ 


and  when,  as  a  result  of  the  operation 
of  such  mill,  sand  is  being  deposited 
on  the  land  purchased,  the  continued 
deposit  of  sand  upon  hi^  land  is  not, 
considering  the  fact  that  he  purchased 
such  land  with  the  apparent  motive 
of  forcing  the  stamp  mill  company  to 
buy  it  from  him  at  a  price  greatly  in 
excess  of  that  which  he  paid,  an  ir- 
reparable injury  for  which  the  law 
does  not  furnish  an  adequate  remedy 
and  against  which  he  i3  entitled  to 
an  injunction.  Edwards  v.  Allouez 
Min.  Co.,  38  Mich.  46,  31  Am.  Bep. 
301. 

441  High  on  Injunctions  (4th  Ed.), 
§22. 

45  See  Eau  Claire  Water  Co.  v. 
Eau  Claire,  127  Wis.  154,  106  N.  W. 
679,  citing  Wilson  v.  Mineral  Point, 
30  Wis.  160,  which  in  turn  cites  High. 

For  further  definitions,  see  the  fol- 
lowing decisions: 

Illinois.  Espenscheid  v.  Bauer,  235 
111.  172,  176,  85  N.  E.  230,  quoting 
Newell  V.  Bass,  142  111.  104,  31  N.  B. 
176. 

Nebraska.  Eidemiller  Ice  Co.  v. 
Guthrie,  42  Neb.  238,  28  L.  B.  A. 
581,  60  N.  W.  717,  quoting  Cause  v. 
Perkins,  56  N.  C.  177,  69  Am.  Dec. 
728,  and  cited  in  Cole  v.  Manners,  76 
Neb.  454,  107  N.  W.  777. 

Oregon.  Phipps  v.  Bogue  Biver 
Valley  Canal  Co.,  80  Ore.  175,  156 
Pac.  794. 

Texas.  Birchfield  v.  Bourland,  — 
Tex.  Civ.  App.  — ,  187  S.  W.  422. 

Virginia.  Callaway  v.  Webster, 
98  Va.  790,  37  S.  E.  276. 

Washington.     Columbia  College  of 


Music  and  School  of  Dramatic  Art  v. 
Tunberg,  64  Wash.  19,  116  Pac.  280, 
citing  Com.  v.  Pittsburgh  &  C.  B. 
Co.,  quoted  note  46,  infra. 

West  Virginia.  Summer  t.  Park- 
ersburg  Mill  Co.,  88  6.  E.  1020. 

See  also  Dunker  v.  Field  &  Tule 
Club,  6  Cal.  App.  524,  92  Pac.  502. 

In  Oliphant  v.  Bichman,  67  N.  J. 
Eq.  280,  59  Atl.  241,  the  coiirt,  in 
granting  a  preliminary  injunction  re- 
straining defendant  from  cutting  ice 
on  complainants'  mUl  pond  and  re- 
moving it  therefrom,  said:  ''Irrep- 
arable damage  does  not  mean  that 
the  complainant  must  ^how  that  all 
his  financial  transactions  will  be 
ruined  unless  the  relief  sought  is 
granted.  It  means  that,  with  ref- 
erence to  the  particular  right  or  prop- 
erty referred  to  in  the  bill  of  com- 
plaint, the  complainant  will  be  irrep- 
arably deprived  of  it  unless  the  re- 
lief sought  is  granted." 

46  Lead  v.  Inch,  116  Minn.  467,  39 
L.  B.  A.  (N.  S.)  234,  Ann.  Cas.  1913  B 
891,  134  N.  W.  218;  Com.  v.  Pitts- 
burgh &  C.  B.  Co.,  24  Pa.  St.  159,  62 
Am.  Dec.  372.  In  this  latter  case,  the 
court  declared  that  "the  boldness  of 
this  act  [the  partial  filling  up  of  one 
of  the  locks  of  the  state  canal  at  its 
Pittsburgh  outlet  and  the  erection 
of  an  arch  over  the  canal  so  as  com- 
pletely to  obstruct  its  use]  seems  al- 
most like  a  studied  test  of  the  vigi- 
lance of  the  canal  commissioners,  and 
of  the  efficiency  of  the  remedies  which 
the  state  has  provided  for  the  pre- 
vention of  injuries.  It  is  hoped  that 
the  equity  remedy,  being  somewhat 
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As  to  the  necessity  of  there  bein^  the  want  of  an  adequate  remedy 
at  law  in  order  for  equity  jurisdiction  to  attach,  it  is  generally  held 
that  a  person  aggrieved  will  not  be  precluded  from  resorting  to  equity 
by  the  fact  that  he  has  a  remedy  at  law,  unless  such  remedy  is  as 
practical  and  efSeient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.*'    Furthermore,  it  has  been  said  that 


unusual  and  peTomptory  in  its  char- 
acter, win  not  be  applied  to  an  act 
which  does  so  little  real  injury, ' '  and 
continuing  said:  "The  argument 
that  there  is  no  'irreparable  damage' 
would  not  be  30  often  used  by  wrong- 
doers, if  they  would  take  the  trouble 
to  observe  that  the  word  'irreparable' 
is  a  very  unhappily  chosen  one  used 
in  expressing  the  rule  that  an  in- 
junction may  issue  to  prevent  wrongs 
of  a  repeated  and  continuing  charac- 
ter, or  which  occasion  damages  which 
are  estimable  only  by  conjecture,  and 
not  by  any  accurate  standard.  ♦  ♦  • 
As  this  argument  is  generally  pre- 
sented, it  seems  to  be  supposed  that 
injunctions  can  apply  only  to  very 
grreat  injuries;  and  it  would  follow 
that  he  who  has  not  much  property  to 
be  injured  cannot  have  this  protec- 
tion for  the  little  he  has.  Besides 
this,  when  the  right  invaded  is  se- 
cured' by  statute  or  by  contract,  there 
is  generally  no  question  .of  the 
amount  of  damage,  but  simply  of 
the  right.  »  ♦  •  And  so  it  is  when 
public  rights  are  invaded.  In  the  case 
of  Attorney  General  v.  Cohoes  Co., 
6  Paige  [N.  Y.]  133,  [29  Am.  Dec. 
755]  there  was  an  offer  to  tap  the 
state  canal  for  a  mill  purpose,  and 
it  was  stopped  by  injanction,  with- 
out any  regard  to  evidence  tending 
to  disprove  damage.  And  in  Downing 
T.  McFadden,  18  Pa.  334,  we  jus- 
tified the  keepers  of  the  public  works 
in  abating  a  house  that  encroached 
upon  the  embankment,  though  a  jury 
had  found  that  it  did  no  injury.  And 
when  railway  companies  or  individ- 
uals exceed  their  statutory  powers  in 


dealing  with  other  people's  property, 
no  question  of  damage  is  raised  when 
an  injunction  Is  applied  for;  bnt 
simply  one  of  an  invasion  of  a  right 
•  *  *.  Railway  companies  must 
^tand  upon  a  strict  construction  of 
their  chartered  privileges  •  •  *.  If 
they  step  one  inch  beyond  their  char- 
tered privileges  to  the  prejudice  of 
others,  or  of  the  stockholders,  or  of- 
fer to  do  any  act  without  the  pre- 
scribed preliminary  steps,  they  are 
liable  to  be  enjoined,  irrespective  of 
the  amount  of  damage.  *  *  *  Dam- 
age or  no  damage  to  others,  they 
must  obey  their  charter,  and  that  was 
our  decision  in  the  *  *  •  ease  of 
Manderson  v.  Commercial  Bank,  28 
Pa.  379." 

47 United  States.  ..Walla  Walla  v. 
Walla  Walla  Water  Co.,  172  XJ.  S.  1, 
43  L.  Ed.  341;  St.  Louis  Southwest- 
ern Ry.  Co.  V.  Stuttgart  &  B.  B.  R. 
Co.,  188  Fed.  374,  376. 

Tndiana.  Royer  v.  State,  —  Ind. 
Appi  — ,  112  N.  £.  122,  petition  for 
rehearing  overruled,  —  Ind.  App.  — , 
113  N.  £.  312. 

Kansas.  Mendenhall  v.  School  Dist. 
No.  83  of  Jewell  County,  76  Kan.  173, 
90  Pac.  778. 

Kentacky.  H.  Friedberg,  Inc.  v. 
McCIary,  178  Ky.  579,  191  S.  W.  300. 

Nebraifea.  Keplinger  v.  Woolsey, 
93  N.  W.  1008. 

Texas.  Sumner  v.  Crawford,  91 
Tex.  129,  41  S.  W.  994,  quoted  in 
Lane  v.  Kempner,  —  Tex.  Civ.  App. 
— ,  184  S.  W.  1090. 

Vermont.  Bourke  v.  Olcott  Water 
Co.,  84  Vt.  121,  33  L.  B.  A.  (N.  S.) 
1015,  Ann.  Cas.  1912  D  108, 78  Atl.  715. 
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**the  legal  remedy  that  closes  the  door  of  a  court  of  equity  is  a  com- 
mon-law remedy.  Where  equity  had  jurisdiction  because  the  common 
law  affords  no  adequate  remedy,  that  jurisdiction  is  not  affected  by  a 
statute  providing  a  legal  remedy,"**  at  least  where  such  statute  does 
not  expressly  provide  to  the  contrary,^  and  that  an  adequate  remedy 
at  law  does  not  exist  merely  by  reason  of  the  fact  that  the  act  com- 
plained of  may  be  made  the  subject  of  a  criminal  prosecution.**  Nor 
will  a  remedy  at  law  be  deemed  adequate  when  the  complainant  will 
be  compelled  to  go  into  a  foreign  jurisdiction  to  avail  himself  thereof. 
To  be  adequate  the  legal  remedy  must  be  available  in  domestic  courts.** 
A  legal  remedy  *'may  be  inadequate  because  the  procedure  at  law  is 
too  inflexible  to  suit  the  exigencies  of  the  case,  or  because  the  relief 
which  a  common-law  judgment  can  afford  is  not  adaptable  to  the 
peculiar  facts,"**  but  an  injury  is  not  irreparable  when  money  dam- 
ages will  be  adequate  compensation  therefor.**    Notwithstanding  all 


WMailngton.  Davies  v.  Seattle,  67 
Wash.  532,  121  Pac.  987. 

Waet  Virgixiia.  Buskirk  v.  San- 
ders, 70  W.  Va.  363,  73  S.  E.  937. 

"To  be  adequate,  the  remedy  by 
action  must  reach  and  correct  the 
threatened  mischief  in  an  equally  effi- 
cacious manner.''  Summers  v.  Park- 
ersburg  Mill  Co.,  —  W,  Va.  — ,  88 
S.  E.  1020. 

M  Hamilton-Brown  Shoe  Co.  v. 
Sazey,  131  Mo.  212,  52  Am.  St.  Bep. 
622,  32  S.  W.  1106.  See  also  Na«h- 
viUe,  C.  ft  St.  L.  By.  Co.  v.  McCon- 
nell,  82  Fed.  65,  82. 

The  remedy  at  law  contemplated  by 
the  federal  3tatute  relating  to  the 
equitable  jurisdiction  of  federal 
courts  (see  eupra  thie  section)  ''is 
that  which  existed  when  the  Judiciary 
Act  of  1789  was  adopted,  unless  3ub- 
sequently  changed  by  act  of  Cbngress ' ' 
McConihay  v.  Wright,  121  U.  S.  201, 
30  L.  Ed.  932.  See  also  Bichardson 
V.  Pennsylvania  Coal  Co.,  203  Fed. 
743,  746),  in  other  words,  the  remedy 
at  common  law  and  not  statutory 
remedies  available  in  state  courts. 
Peck  V.  Ayers  &  Lord  Tie  Co.,  116 
Fed.  273,  275. 

40  Woodward  v.  Woodward,  148 
Mo.  241,  49  S.  W.  1001. 


M  Hamilton^Brown  Shoe  Oo.  v. 
Sazey,  131  Mo.  212,  52  Am.  St.  Bep. 
622,  32  S.  W.  Il66.  See  also  Nash- 
ville, C.  &  St.  L.  By.  Co.  V.  McConnell, 
82  Fed.  65,  82. 

*1  Stanton  v.  Embry,  46  Conn.  595. 

MMiUer  v.  Steele,  153  Fed.  714, 
719. 

Bemedies  at  law  which  cannot  be 
invoked  until  a  part  of  the  mischief  is 
done,  and  which,  even  should  they  be 
resorted  to,  will  not  remedy  the  whole 
mischief,  are  not  such  as  will  defeat 
the  preventive  jurisdiction  of  equity. 
Attorney  General  v.  Jamaica  Pond 
Aqueduct  Corporation,  133  Mass.  361, 
363. 

The  Supreme  Court  of  Connecticut 
has  said  that  ''an  injury  is  irrepara- 
ble when  there  is  no  legal  remedy  fur- 
nishing full  compensation  or  ade- 
quate redress  because  of  the  ineffec- 
tiveness of  such  legal  remedy  or  when, 
owing  to  the  delay  incident  to  the 
prosecution  of  an  action  at  law  to  final 
judgment  and  obtaining  execution 
thereon,  such  judgment  and  process 
would  be  fruitless  of  beneficial  re- 
sults." Gorham  v.  New  Haven,  82 
Conn.  153,  72  Atl.  1012, 

68  Devon  v.  Pence,  32  Ky.  L.  Bep. 
697,  106  S.  W.  874. 
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of  this  the  matter  of  existence  or  absence  of  an  adequate  remedy  at 
law  would,  in  the  final  analysis,  seem  not  to  be  as  important  where 
the  sapie  court  has  jurisdiction  of  both  actions  at  law  and  proceedings 
in  equity  as  where  the  law  and  equity  forums  are  separate  and  distinct 
courts.** 

Regarding  multiplicity  of  suits,  it  has  been  said  that  a  multitude 
of  suits  is  not  necessarily  the  equivalent  thereof  ;••  and  that  '*the 
multiplicity  of  suits  which  confers  jurisdiction  in  equity  is  a  multi- 
plicity of  suits  to  whioh  the  complainant  will  be  a  party.  A  multi- 
plicity of  suits  against  the  defendants  to  which  he  will  not   be 


"It  is  •  •  •  a  well-recognized 
rule  in  this  jarisdietion,  an  elsewhere, 
that  where  damages  would  fully  com- 
pensate for  the  injury,  and  the  de- 
fendant is  solvent  and  able  to  respond, 
no  injunction  should  issue.  In  such 
case  the  plaintiff  must  resort  to  an 
action  at  law  for  the  damages  sus- 
tained." Campbell  v.  Irvine  Toll 
Bridge  Co.,  173  £7.  813,  190  8.  W. 
1098. 

Difficulty  in,  as  distinguished  from 
impossibility  of,  computing  damages 
arising  from  breach  of  contract  will 
not  alone  warrant  injunctive  relief. 
Bour  V.  Illinois  Cent.  B.  Co.,  176  HL 
App.  185. 

MBartlea  Northern  Oil  Co.  v.  Jack- 
man,  29  N.  D.  236,  160  N.  W.  576. 
Said  the  court:  "When  courts  of  law 
and  equity  were  separate  and  distinct 
courts,  there  was  very  strong  reason 
for  a  close  distinction  between  ac- 
tions at  law  and  suits  in  equity. 
Neither  court  had  jurisdiction  over 
the  other  subject.  But  since  the  abro- 
^tion  in  most  states  of  forms  of  ac- 
tion, and  jurisdiction  being  granted 
in  both  classes  of  cases  to  the  same 
court,  it  is  not  necessary  to  as  clearly 
and  completely  distinguish  between 
the  two  aa  formerly,  although  care 
must,  of  course,  still  be  taken  not  to 
invade  the  right  to  trial  by  jury.  It 
is  universally  coming  to  be  recognised 
in  other  subjects  that  'an  ounce  of 
prevention  is  worth  a  pound  of  cure.' 


Why  should  not  this  apply  with  equal 
force  to  the  lawf  And,  unless  re- 
quired by  constitutional  or  statutory 
provisions  to  adopt  and  follow  a  speci- 
fied course  of  action,  such  proceedings 
as  will  prevent  the  evil  should  be  fa- 
vored, rather  than  to  permit  the  dam- 
age to  be  done  and  then  seek  a  subse- 
quent remedy  by  action  for  damages 
or  some  corresponding  course."  Bee 
also  Sumner  v.  Crawford,  91  Tez.  129, 
41  S.  W.  994  (quoted  in  Lane  v. 
Kempner,  —  Tex.  Civ.  App.  — ^  184  S. 
W.  1090);  El  Campo  Light,  Ice  & 
Water  Co.  v.  Water  &  Light  Co.  of 
El  Campo,  63  Tez.  Civ.  App.  393,  132 
S.  W.  868. 

5ft<<To  warrant  interference  upon 
the  ground  of  a  multiplicity  of  suits, 
there  must  be  different  persons  assail- 
ing the  same  rights,  and  not  a  mere 
repetition  of  the  same  trespass  by  the 
same  person,  the  case  being  suscepti- 
ble of  compensation  in  damages.  It  is 
well  settled  that  if  the  right  is  dis- 
puted between  two  persons  only,  not 
for  themselves  and  all  others  in  inter- 
est, but  for  themselves  alone,  the  bill 
will  be  dismissed. ' '  Chicago  Gen.  By. 
Co.  V.  Chicago,  B.  &  Q.  B.  Co.,  181 
IlL  605,  54  N.  E.  1026.  See  also  Mur- 
phy V.  Mayor,  etc.,  of  Wilmington,  6 
Houst.  (Del.)  108,  22  Am.  St.  Bep. 
345, 355;  Illinois  Steel  Co.  v.  Schroeder, 
133  Wis.  561,  14  L.  B.  A.  (N.  S.)  239, 
126  Am.  St.  Bep.  977,  113  N.  W.  51. 
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subjected,  and  in  which  he  has  no  interest,  furnishes  no  ground  for 
his  resort  to  equity."  ••  Equitable  jurisdiction  does  not  attach  on  the 
ground  of  preventing  a  multiplicity  of  suits  merely  because  each  of 
several  persons  jointly  and  severally  liable  may  be  independently  sued. 
It  may  be  invoked  on  such  ground,  however,  where  one  person  may  be 
sued  several  times  in  relation  to  the  same  subject-matter  either  in  its 
entirety  or  in  respect  to  some  element  or  elements  thereof.*'' 

§  3317.  PreUminary  and  interlocutory  injunctionE.  Applying  the 
general  rule**  in  the  case  of  a  preliminary  or  an  interlocutory  in- 
junction, the  granting  of  such  an  injunction  rests  in  the  sound  discre- 
tion of  the  court  of  original  jurisdiction.*' 

When  the  injury  is  not  irreparable^  or  when  the  complainant's 
right  is  not  free  from  doubt,  an  interlocutory  injunction  will  not 
issue.**  But  where,  in  granting  such  an  injunction,  the  court  has  not 
departed  from  established  equitable  principles,  its  order  may  not  be 


M  Thomas  v.  Council  Bluffs  Can- 
ning Co.,  92  Fed.  422,  423.  See  also 
Turner  v.  Mobile,  135  Ala.  73,  33  So. 
132. 

*'The  cases  where  equity  will  en- 
join to  prevent  a  multiplicity  of  suits 
between  two  persons,  only,  are  where 
the  whole  controversy  arises  out  of 
the  same  matter  and  has  been  settled 
at  law,  and  further  litigation,  which 
seems  purely  vexatious,  is  persisted 
in. ' '  Lloyd  v.  Catlin  Coal  Co.,  210  IlL 
460,  463,  71  N.  E.  335. 

57  Johnson  v.  Swanke,  128  Wis. 
68,  5  L.  B.  A.  (N.  S.)  1048,  8  Ann. 
Cas.  544,  107  N.  W.  481. 

M  §  3315,  supra. 

MLove  V.  Atchison,  T.  &  S.  F.  By. 
Co.,  185  Fed.  321,  331. 

eOLehigh^  Valley  B.  Co.  v.  New 
York  &  N.  J.  Water  Co.,  76  N.  J. 
Eq.  504,  74  Atl.  970. 

^'A  preliminary  injunction  is  prop- 
erly refused  where  there  exists  no  rea- 
sonable ground  for  apprehending  that 
the  injury  against  which  it  is  sought 
will  be  attempted."  Odlin  v.  Bing- 
ham Copper  &  Gold  Min.  Co.,  64  N.  J. 
Eq.  363,  51  Atl.  925. 

The  issuance  of  a  temporary  injunc- 


tion without  notice  to  the  defendants 
who  are  readily  accessible  to  notice 
will  be  improper  where  the  complain- 
ants do  not  set  up  verified  facts  from 
which  the  court  may  conclude  that 
irreparable  injury  may  result  from 
giving  notice  of  the  application.  Wal- 
lach  v.  Billings,  161  111.  App.  317. 

"A  complainant,  however  merito- 
rious, may  be  sent  over  to  final  hear- 
ing, ♦  «  ♦  for  reasons  [e.  g., ''in- 
jury to  an  arm  of  the  government  of 
the  greatest  immediate  importance"] 
which  bear  little,  if  any,  relation  to 
the  merits  of  the  controversy  as  be- 
tween parties  plaintiff  and  defend- 
ant." Marconi  Wireless  Telegraph 
Co.  of  America  v.  Simon,  227  Fed. 
906,  907. 

61  Lehigh  Valley  B.  Co.  v.  New 
York  &  N.  J.  Water  Co.,  76  N.  J. 
Eq.  504,  74  Atl.  970. 

A  corporation  is  not  entitled  to  a 
preliminary  injunction  to  enforce  a 
covenant  running  in  its  favor  when 
the  validity  of  the  covenant  is  in 
doubt  and  the  defendants  are  solvent. 
American  Preservers'  Co.  v.  Norria, 
43  Fed.  711. 
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reversed  by  an  appellate  eourt  without  clear  proof  of  an  abuse  by  the 
lower  court  of  its  discretion  in  the  matter.^^ 

The  purpose  of  a  preliminary  injunction  is  to  prevent  action  and 
thus  to  maintain  matters  in  statu  quo  until  a  hearing  can  be  had,^ 

ft 

and  it  should  not  disturb  existing  conditions  further  than  the  effectual 
prevention  of  the  apprehended  injury  requires^**  According  to  one 
of  the  federal  courts,  'Hhe  controlling  reason  for  the  existence  of  the 
judicial  power  to  issue  a  temporary  injunction  is  that  the  court  may 
thereby  prevent  such  a  change  in  the  relations  and  conditions  of  per- 
sons and  property  as  may  result  in  irremediable  injury  to  some  of  the 
parties  before  their  claims  can  be  investigated  and  adjudicated.  It 
is  a  familiar  rule  of  equity  jurisprudence  that  if  the  questions  pre- 
sented in  a  suit  for  an  injunction  are  grave  and  difiScult,  and  the 
injury  to  the  moving  party  will  be  certain,  great,  and  irreparable  if 
the  motion  for  the  interlocutory  injunction  is  denied  and  the  final 
decision  is  in  his  favor,  while  if  the  decision  is  otherwise,  and  the 
injunction  is  granted,  the  inconvenience  and  loss  to  the  opposing 
party  will  be  inconsiderable,  or  probably  may  be  indemnified  by  a 
bond,  the  iQJunction  usually  should  be  granted. ''••  So  it  has  been 
held  that  where  the  refusal  to  grant  a  preliminary  injunction  against 
a  breach  of  contract  may,  and  probably  will,  inflict  upon  the  plaintiff 
great  damage  which  is  likely  to  be  irreparable,  and  where,  by  a  bond 
or  otherwise,  the  defendant  may  be  saved  from  loss  or  injury  should 
such  an  injunction  be  granted,  the  injunction  should  issue.^  But  as 
a  general  proposition,  a  preliminary  injunction  cannot  divest  rights 
in,*''  nor  transfer  the  i)ossession  of,  property ,•*  and  if  it  attempts  so 


60  Love  V.  Atchison,  T.  &  S.  F.  By. 
Co.,  185  Fed.  321,  331.  Said  the  court: 
"An  appeal  from  an  order  granting 
or  refusing  an  interlocutory  injune- 
tion  does  not  invoke  the  judicial  dis- 
cretion of  the  appellate  court.  The 
question  is  not  whether  or  not  that 
court  in  the  exercise  of  its  discretion 
would  make  or  would  have  made  the 
order.  It  wa3  to  the  discretion  of 
the  trial  court,  not  to  that  of  the  ap- 
pellate eourt,  that  the  law  intrusted 
the  granting  or  refusing  of  these  in- 
junctions, and  the  only  question  here 
is:  Does  the  proof  clearly  establish  an 
abuse  of '  that  discretion  f" 

«  Toledo,  A.  A.  ft  N.  M.  Ry.  Co.  v. 
Penn3ylvania  Co.,   54  Fed.   730,  741, 


19  L.  R.  A.  387;  Calvert  v.  State,  34 
Neb.  616,  52  N.  W.  687. 

«4  Stockton  V.  Central  R.  Co.  of 
New  Jersey,  50  N.  J.  Eq.  62,  17  L.  R. 
A.  97,  24  Atl.  964. 

66  Love  V.  ftAtchison,  T.  ft  S.  F.  By. 
Co.,  185  Fed.  321,  331. 

66  Cincinnati  Exhibition  Co.  v.  Haf- 
saus,  216  Fed.  269.  .,  i   ai 

67  Calvert  v.  State,  34  Neb.  61(^flS8 
N.  W,  687.  ,    >,ft 

66  Calvert  v.  State,  34  Neb.  016^,  (Bfi 
N.  W,  687;  Jeff  Chaison  Townsitft  ,Oo. 
V.  HcFaddin,  Wiess  ft  Kyle  Land  Oo^, 
56  Tex.  Civ.  App.  611,  121  8.  W.  71f . 

' '  The  court  of  chancery  has  no  more 
power  than  any  other  to  condemn  a 
man  unheard,  and  to  dispossess  him 


r 


5113 


§  3317] 


Private  Cobpobations 


[Ch,  51 


to  dOy  it  is  yoid.^  Thus  it  has  been  held  that  such  an  injunction 
cannot  issue  to  prevent  a  railroad  company  from  interfering  with  the 
crossing  of  its  tracks  by  an  electric  street  car  line,''*  nor  to  prevent  one 
railroad  company  from  interfering  with  the  making  of  a  crossing 
tmder  its  tracks  by  another  such  company  which  claims  to  have  secured 
the  right  thus  to  cross  by  condemnation  proceedingEk''^ 

This  rule,  however,  cannot  be  invoked  1;o  defeat  the  issuance  of -a 
preliminary  injunction,  the  effect  of  which  will  be  merely  to  restore  a 
I>oBsession  forcibly  invaded  and  to  preserve  the  status  until  the  ques- 
tion of  complainant 's  right  to  possession  can  be  determined.  Thus  it 
has  been  held  that,  notwithstanding  the  rule,  interference  with  an 
irrigating  canal  by  the  owner  of  land  through  which  such  canal  runs 
may  be  met  by  a  preliminary  prohibitive  injunction.'* 

§  3318.  MandatcMy  injunetionft— Power  to  issoei^  etc.  A  court  of 
equity,  in  the  language  of  the  Supreme  Court  of  the  United  States, 
''is  not  always  limited  to  the  restraint  of  a  contemplated  or  threatened 
action,  but  may  even  require  aflEirmative  action,  where  the  circum- 


of  property  prima  facie  his,  and  hand 
over  its  enjoyment  to  another  on  an 
ex  parte  claim  to  it.  In  several  cases 
it  has  been  decided  that  possession  of 
lands  is  not  to  be  disturbed  by  means 
of  a  preliminary  injunction."  Arnold 
V.  Bright,  41  Mich.  207,  2  N.  W.  16 
(per  Cooley,  J.). 

69Tawa8  ft  Bay  County  B.  Co.  v. 
lasco  Circuit  Judge,  44  Mich.  479, 
482,  7  N.  W.  65 ;  Calvert  v.  State,  34 
Neb.  616,  62  N.  W.  687. 

Where,  after  a  railway  company 
had  built  its  road  across  land  belong- 
ing to  the  United  States,  and  while  it 
was  operating  such  road  as  a  part 
of  its  railway  system,  a  mining  claim 
is  located  on  its  right  of  way,  and  it 
is  made  to  appear  by  the  complaint 
and  an  affidavit  filed  on  behalf  of 
the  company  that  the  owners  of  the 
mining  claim  are  working  it  in  a 
manner  that  interferes  with  the  op- 
eration of  the  railroad,  and  it  ap- 
pears from  the  answer  and  cross- 
complaint  of  the  defendants  that  they 
claim  that  the  railway  company  ac- 
quired no  rights  to  its  right  of  way 


by  reason  of  its  being  on  land  within 
a  forest  reserve,  and  the  court  grants 
an  injunction  pendente  lite,  ousting 
the  mining  claimants  from  the  pos- 
session of  the  land  and  enjoining  them 
from  in  any  manner  interfering  with 
the  railway  company  in  its  possession 
thereof,  such  injunction,  on  appeal, 
will  be  modified  to  an  extent  and  in 
a  manner  that  will  permit  the  mining 
claimants  to  retain  such  possession  of 
their  claim,  until  the  final  determina- 
tion of  the  action,  aa  will  in  no  man- 
ner interfere  with  the  railway  com- 
pany's possession  and  occupation  of 
the  land  and  the  conduct  and  opera- 
tion of  its  business.  Chicago,  M.  &  P. 
S.  B.  Co.  V.  Ferrell,  20  Idaho  680, 
119  Pac.  703. 

70  Calvert  v.  State,  34  Neb.  616,  52 
N.  W.  687. 

71  Toledo,  A.  A.  &  N.  M.  By.  Co.  ▼. 
Detroit,  L.  ft  N.  B.  Co.,  61  Mich.  9, 
27  N.  W.  715. 

7t  Jeff  Chaison  Townsite  Co.  v.  Mc- 
Faddin,  Wiess  &  Kyle  Land  Co.,  56 
Tex.  Civ.  App.  611,  121  S.  W.  716. 


5114 


Ch.51] 


Injunctions 


[§3318 


stances  of  the  case  demand  it."  "^  In  otiier  words,  mandatory  injnnc- 
tions  are  within  the  power  of  equity,''*  and,  although  not  regarded 
with  favor''*  and  issued  cautiously,^  only  in  the  case  of  irreparable 
injury  ^  and  plainly  inadequate  remedy  at  law,'*  they  are  neverthe- 
less permissible  in  certain  special  cases.''*  ^'A  mandatory  injunc- 
tion," says  the  Supreme  Court  of  Pennsylvania,  *'i8  a  proper  remedy 
in  a  proper  case,  and  may  lie  to  compefl  the  abatement  of  a  nuisance 
in  some  instances.    No  one  questions  the  power  of  a  court  of  equity 


78  £z  parte  Lennon,  166  IT.  S.  548^ 
41  L.  Ed.  1110. 

MGomptOA  Hill  Improvement  Go. 
▼.  Straueh^  162  Mo.  App.  76, 141  S.  W. 
1150. 

''Many  of  the  restrictiona  upon 
the  use  of  mandatory  injunctions 
have,  in  modem  times,  given  way  to 
a  more  liberal  construction  of  the 
X>ower8  of  a  court  of  equity  in  the 
use  of  such  form  of  injunctions. ' '  Jeff 
Chaison  Town3ite  Co.  v.  McFaddin, 
Wiess  ft  Kyle  Land  Co.,  56  Tez.  Civ. 
App.  611,  121  S.  W.  716. 

79  Magpie  Gold  Min.  Co.  v.  Sher- 
man, 23  8.  D.  232,  20  Ann.  Cas.  595, 
121  N.  W.  770. 

7<  Pennsylvania  B.  Co.  v.  Kelley, 
77  N.  J.  £q.  129,  140  Am.  St.  Bep. 
541,  75  AtL  -758. 

TJThe  injury  must  ''amount  to  ir- 
reparable damage,  incapable  of  being 
fully  compensated  by  an  action  at 
law;  a  substantial,  not  an  unimpor- 
tant or  trivial  injury,  not  dispropor- 
tionate to  the  relief  sought,  nor 
when,  if  the  relief  prayed  for  were 
granted,  and  the  mandatory  injunc- 
tion should  issue,  the  effect  would  be 
to  inflict  serious  damage  upon  the  de- 
fendants without  doing  the  plaintiffs 
any  material  or  practical  good,  nor. 
where  the  decree  would  operate  op- 
pressively or  contrary  to  the  real  jus* 
tice  of  the  case.  •  •  •  Courts  of 
equity  are  guided  by  a  wise  and 
wholesome  discretion  in  granting  or 
refusing  an  injunction,  and  will  do 
no   act   and   make    no    order   which 


savors  of  oppression,  or  the  arbitrary 
use  of  its  great  power,  and  will  al- 
ways reflect,  before  acting,  whether 
the  exercise  of  that  power  is  an  ap- 
propriate method  of  redress  under  all 
the  circumstances  of  the  case,  and 
will  attentively  consider  the  com- 
parative convenience  or  inconvenience 
which  the  granting  or  the  refusal  of 
the  injunction  will  cause  to  the  par- 
ties." Bailey  v.  Culver,  84  Mo.  631, 
540.  See  also  Tanner  v.  Lindell  B. 
Co.,  180  Mo.  1,  103  Am.  St.  Bep.  534,  * 

540,  79  S.  W.  155. 

7S  Pennsylvania  B.  Co.  v.  Kelley, 
77  N.  J.  £q.  129,  140  Am.  St.  Bep. 

541,  75  Atl.  758. 

A  mandatory  injunction  will  not 
ordinarily  be  granted  when  mandamus 
affords  a  complete  remedy.  Ettenson 
V.  Wabash  B.  Co.,  248  Mo.  395,  154 
S.  W.  785.  But  whether  mandamus 
can  be  regarded  as  an  adequate  rem- 
edy 30  as  to  preclude  the  issuance  of 
such  an  injunction  wiU  depend  upon 
the  circumstances  of  the  particular 
case.  Bourke  v.  Olcott  Water  Co.,  84 
Vt.  121,  33  L.  B.  A.  (N.  S.)  1015,  Ann. 
Cas.  1912  D  108,  78  Atl.  715. 

79  Magpie  Gold  Min.  Co.  v.  Sher- 
man, 23  S.  D.  232,  20  Ann.  Cas.  595, 
121  N.  'W.  770. 

A  court  of  equity  has  plenary  power 
to  issue  a  mandatory  injunction  to  re- 
store and  maintain  a  condition  that 
has  been  wrongfully  changed  or  dis- 
turbed. Love  V.  Atchison,  T.  &  S.  F. 
By.  Co.,  185  Fed.  321. 
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to  afford  the  relief  intended  to  be  secured  by  the  interposition  of  this 
strong  arm  of  the  law  if  the  facts  warrant  the  application  of  such  a 
remedy.  It  is  an  extreme  remedy,  and  should  only  be  applied  when 
legal  rights  are  unlawfully  invaded  or  legal  duties  are  wilfully  or 
wantonly  neglected.  This  should  be  the  controlling  thought  in  the 
mind  of  a  chancellor  in  the  consideration  of  the  respective  rights  and 
duties  of  the  parties  in  a  proceeding  where  a  bill  is  filed  praying  for 
such  relief."  ^  To  warrant  the  granting  of  a  mandatory  injunction, 
it  must,  it  has  been  said,  clearly  appear  that  the  legal  rights  of  the 
complainant  are  being  invaded  or  that  the  legal  duties  of  the  defendant 
have  been  wilfully  €uid  wantonly  disregarded  to  the  complainant's 
prejudice.'^  Where  the  state  constitution  requires  that  a  railroad, 
passing  within  three  miles  of  a  county  seat,  also  pass  through  the 
same  and  establish  and  maintain  a  depot  therein,  compliance  with 
such  requirement  may  be  enforced,  in  a  case  of  wilfiil  disregard 
thereof,  by  mandatory  injunction.**  But  a  mandatory  injunction 
should  not  be  granted  when  its  enforcement  will  require  too  great  an 
amount  of  supervision  by  the  court.** 
Even  in  jurisdictions  in  which  the  courts  hold  that  they  have  no 


80  McCabe  v.  Watt,  224  Pa.  253,  24 
U  E.  A.  (N.  S.)  274,  73  Atl.  453. 

aiMcGabe  v.  Watt,  224  Pa.  253, 
24  L.  B.  A.  (N.  S.)   274,  73  Atl.  453. 

''Mandatory  injanctiona  are  often 
granted  where  the  defendant  is  guilty 
of  a  continuing  wrong  upon  the 
plaintiff,  from  the  further  perpetrar 
tion  of  which  he  ought  to  be  enjoined, 
and  where  the  termination  of  the 
wrongful  conduct  involves  a  restora- 
tion of  conditions  existing  before  the 
wrongful  conduct  began.  They  are 
not  granted  where  the  only  ground 
of  equitable  relief  is  a  failure  of  the 
defendant  to  perform  an  independent 
public  duty  which  he  owes  to  the 
plaintiff  individuaUy,  as  well  as  to 
others."  Goz  v.  Maiden  &  M.  Gas 
Light  Co.,  IM  Mass.  324,  17  L.  B.  A. 
(N.  S.)  1235,  127  Am.  St.  Eep.  503, 
85  N.  E.  180. 

«« Kansas  C^ty,  M.  &  O.  Ry.  Co.  of 
Texas  v.  State,  —  Tex.  Civ.  App.  — , 
155  S.  W.  561. 

•8  McCabe    v.   Watt,   224   Pa.    253, 


24  L.  R.  A.  (N.  S.)  274,  73  Atl.  453. 
Where  a  burning  coal  mine  has 
passed  the  point  where  it  was  merely 
a  public  nuisance  and  has  reached  the 
place  where  it  has  become  a  public 
enemy;  where  the  company  owning 
and  operating  the  mine  has  not  failed 
in  its  duty  but  has  actually  become 
in^solvent  in  fighting  the  fire;  where 
the  enforcement  of  a  mandatory  in- 
junction compelling  the  company  to 
put  out  the  fire  would  require  too 
great  an  amount  of  supervision  on  the 
part  of  the  court,  and  where  neither 
the  officers  nor  stockholders  of  the 
company  can  be  subjected  to  any  in- 
dividual liability,  and,  at  most,  the 
company  could  only  be  compelled  to 
use  its  corporate  assets  and  funcls  in 
an  effort  to  extinguish  the  fire  and, 
as  a  matter  of  fact,  it  has  exhausted 
such  assets  and  funds  in  its  attempt 
so  to  do,  a  mandatory  injunction  di* 
rected  to  the  company  should  not  is- 
sue.   McCabe  v.  Watt,  supra. 
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power  to  grant  injunctions  mandatory  in  form,  it  is  undoubtedly  true 
that  there  may  issue  injunctions  more  or  less  mandatory  in  effect, 
provided  only  they  are  prohibitive  in  form,**  So  while  under  the 
Georgia  Code  a  purely  mandatory  injunction  cannot  be  granted,  a 
Georgia  court  may  issue  an  order  in  yielding  obedience  to  which  the 
defendant  may  incidentally  be  compelled  to  perform  some  act  where 
the  essential  nature  of  such  order  is  to  restrain.^ 

§  3319.  —  Tssuance  before  final  hearing.  Ordinarily,  it  is  true,  a 
mandatory  injunction  will  not  be  granted  before  final  hearing,*®  but 
a  preliminary  mandatory  injunction  is  not  beyond  the  power  of  a 
court  of  equity.*''  Generally  the  ofSce  of  a  preliminary  injunction 
can  be  fulfilled  *'by  an  injunction  prohibitory  in  form,  but  it  some- 
times happens  *that  the  status  quo  is  a  condition  not  of  rest*  but  of 
action,  and  the  condition  of  rest  is  exactly  what  will  inflict  the  irrep- 
arable injury  upon  complainant,  which  he  appeals  to  a  court  of 
equity  to  protect  him  from.  In  such  a  case  courts  of  equity  issue 
mandatory  writs  before  the  case  is  heard  on  its  merits."  •* 

While  the  court  will  be  very  reluctant  to  isstie  such  an  injunction 
on  an  interlocutory  application,**  it  will  nevertheless  grant  one  in  a 


MSee  1  High  on  In  junctions  (4th 
Ed.),  I  2. 

M Merchants'  &  Miners'  Transp. 
Co.  V.  Granger  &  Lewis,  132  Ga.  167, 
63  8.  E.  700. 

86  American  Lead  Pencil  Co.  v. 
Schneegass,  178  Fed.  735,  738;  Ocala 
V.  Anderson,  58  Fla.  415,  50  So.  572. 

A  mandatory  injunction  is  not 
ordinarily  granted  before  final  hear- 
ing or  before  the  parties  have  had 
full  opportunity  to  present  all  of  the 
facto  in  such  manner  as  will  enable 
the  court  to  determine  the  truth  of 
the  matter.  Pennsylvania  B.  Co.  v. 
KeUey,  77  N.  J.  Eq.  129,  140  Am. 
St.  Bep.  541,  75  Atl.  758. 

"A  mandatory  injunction  rarely 
issues  as  a  provisional  remedy."  Le- 
high Valley  B.  Co.  v.  New  York  & 
N.  J.  Water  Co.,  76  N.  J.  Eq.  504, 
74  Atl.  970. 

As  a  general  rule  a  mandatory  in- 
junction which  requires  the  destruc- 
tion of  property  will  not  be  granted 


prior  to  a  hearing  and  determination 
of  the  ease  on  its  merits.  Byan  v. 
Weiser  Valley  Land  &  Water  Co.,  20 
Idaho  288,  118  Pac.  769. 

87  American  Lead  Pencil  Co.  v. 
Schneegass,  178  Fed.  735,  738. 

"The  right  of  a  court  of  equity 
generally  to  issue  a  mandatory  in- 
junction before  hearing  and  without 
notice,  in  a  proper  case,  is  as  unques- 
tioned as  the  right  to  issue  a  merely 
prohibitive  injunction,  the  only  limita- 
tion upon  such  power  being,  as  some- 
times stated,  that  the  complainant 
must  show  'a  strong  and  mischievous 
case  of  pressing  necessity.'  "  Jeff 
Chaison  Townsite  Co.  v.  McFaddin, 
Wiess  &  Kyle  Land  Co.,  56  Tex.  Civ. 
App.  611,  121  S.  W.  716. 

««  Toledo,  A.  A.  &  N.  M.  By.  Co.  v. 
Pennsylvania  Co.,  54  Ped.  730,  741,  19 
L.  B.  A.  387. 

S9  Pennsylvania  B.  Co.  v.  Kelley, 
77  N.  J.  Eq.  129,  140  Am.  St.  Bep. 
541,  75  Atl.  758. 
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case  of  extreme  urgency  ••  or  very  serious  damage,'^  where  the  right 
is  clear  ••  and  the  balance  of  convenience  rests  with  the  complainant.* 
So  **an  obstruction  to  the  flow  of  interstate  freight  must  be  prelimi- 
narily enjoined,  even  though  it  requires  a  mandatory  injunction.  The 
quasi  public  nature  of  the  dufy  to  be  performed  by  the  commcm  car- 
riers and  the  irreparable  character  of  the  injury  likely  to  result  are 
ample  grounds  for  this."**  Accordingly,  a  preliminary  mandatory 
injunction  will  issue  against  a  railroad,  company,  its  officers,  agents, 
employees  and  servants  to  compel  the  handling  of  interstate  freight 
delivered  by  or  destined  to  another  road  as  required  by  the  Interstate 
Commerce  Act.**  Again  a  preliminary  mandatory  injunction  may 
issue  without  notice  and  a  perpetual  injunction  may  be  granted  on 
final  hearing  to  restrain  the  managing  agent  of  a  corporation,  who 
has  been  legally  removed  from  his  position,  from  continuing  to  act  as 
such  agent,  from  refusing  to  surrender  corporate  property  of  which 
he  has  possession,  and  from  incurring  debts  in  the  name  of  the  cor- 
poration, and,  in  connection  with  the  preliminary  injunction,  the 
court  may  appoint  a  custodian  for  the  property  which  such  agent  is 
thereby  required  to  deliver  up.**  In  a  New  Jersey  case,  it  was  held 
that  where  the  condition  of  a  building  adjacent  to  a  railroad  track  is 
such  that  the  vibration  caused  by  a  passing  train  is  liable  to  cause  its 
collapse  to  the  injury  of  passengers  on  the  train,  a  mandatory  injunc- 


90  American  Lead  Pencil  Co.  v. 
Schneegass,  178  Fed.  735,  738;  Penn- 
sylvania B.  Co.  V.  Kelley,  77  N.  J. 
Eq.  129,  140  Am.  St.  Bep.  541,  75  Atl 
758. 

91  Pennsylvania  B.  Co.  v.  Kelley, 
77  N.  J.  Eq.  129,  140  Am.  St.  Bep. 
541,  75  Atl.  758. 

98  American  Lead  Pencil  Co.  V* 
Schneegass,    178    Fed.    735,    738. 

''Except  in  rare  cases,  where  the 
right  is  clear  and  free  from  reason- 
able doubt,  a  mandatory  injunction, 
commanding  the  defendant  to  do  some 
positive  act,  will  not  be  ordered  until 
after  final  hearing,  and  then  only  to 
execute  the  judgment  or  decree  of 
the  court."  Florida  East  Cbast  B. 
Co.  V.  Taylor,  56  Fla.  788,  47  So.  345. 

A  preliminary  mandatory  injunc- 
tion will  not  issue  to  enforce  an 
executory  contract,  the  terms  and 
scope  of  which  are  disputed  and  un- 


determined, notwithstanding  the  fact 
that  by  reason  of  the  time  element  in 
the  contract  a  refusal  of  such  injunc- 
tion will  amount  to  a  denial  of  relief 
in  case  the  facts  should  ultimately  ap- 
pear to  be  as  averred.  Winton  Motor 
Carriage  Co.  v.  Curtis  Pub.  Oo.,  196 
Fed.  906. 

95  American  Lead  Pencil  Co.  v. 
Schneegass,  178  Fed.  735,  738. 

•4  Toledo,  A.  A.  &  N.  M.  By.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  730,  741, 19 
L.  B.  A.  387. 

•»  Toledo,  A.  A.  &  N.  M.  By.  Cd.  r. 
Pennsylvania  Co.,  54  Fed.  730,  741, 
19  L.  B.  A.  387.  See  also  Toledo, 
A.  A.  &.  N.  M.  By.  Co.  v.  Pennsyl- 
vania Co.,  54  Fed.  746,  19  L.  B.  A. 
895. 

96  Magpie  Gold  Min.  Co.  v.  Sher- 
man, 23  S.  D.  232,  20  Ann.  Cas.  695, 
121  N.  W.  770. 
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tion  to  compel  the  ownjer  to  remove  the  danger  will  issue  <hi  the  inter- 
locutory application  of  the  railroad  company,  upon  its  executing  a 
bond  to  indemnify  the  owner  if  it  shall  be  ascertained  on  final  hearing 
or  on  appeal  that  it  was  not  entitled  to  the  writ.^ 

§  3320.  Ultra  vires  aots— Bight  of  state  to  enjoixL  The  doctrine 
of  ultra  vires  is  critically  examined  and  exhaustively  treated  in  an 
earlier  chapter  of  this  work  wherein  are  discussed  the  general  rules, 
their  exceptions  and  their  qualifications,  as  well  as  the  distinctions  to 
be  observed  in  considering  the  authorities.  The  same  inaccurate  use 
of  the  term  ** ultra  vires"  which  is  adverted  to  in  that  chapter  is  noted 
to  have  occurred  in  some  instances  in  the  authorities  which  are  the 
subject  of  this.**  It  seems  that  in  a  proper  case  the  injunctive  process 
may  be  invoked  against  its  ultra  vires  act  or  acts,^  and  that  quo 


87  Pennsylvania  B.  Co.  v.  Kelley, 
77  N.  J.  Eq.  129,  140  Am.  St.  Rep. 
541,  75  Atl.  758. 

MSee  Chap.  37,  U  1507-1609,  3upra. 

••"Our  conclusion  •  •  •  both 
froni  reason  and  a  decided  weight  of 
authority,  is  that  the  state,  in  her 
sovereign  capacity,  can  appeal  to  the 
eoortft  for  relief  by  injunction,  when- 
ever either  her  property  13  involved, 
or  public  interests  are  threatened  and 
jeopardized  by  any  corporation — 
especially  one  of  a  public  nature,  like 
a  railroad  company — seeking  to 
transcend  its  powers  and  to  violate 
the  public  policy  of  the  state.  •  •  • 
We  are  equally  well  satisfied  of  the 
correctness  of  the  proposition  that,  if 
the  state  has  no  interest  in  the  matter 
in  controversy,  she  will  not  be  heard 
to  ask  for  such  extraordinary  relief, 
and  she  can  have  no  interest  unlefl3 
her  property  rights  or  the  public  in- 
terests are  involved."  Trust  .Co.  of 
Georgia  v.  State,  109  Ga.  736,  48  L. 
B.  A.  520,  35  S.  E.  323,  explaining 
Attorney  General  v.  Tudor  Ice  Co., 
104  Mass.  239,  6  Am.  Rep.  227,  and 
Attorney  General  v.  Utica  Ins.  Co., 
2  John*.  Ch.   (N.  Y.)   371. 

"A  court  of  equity  htgi  jurisdic- 
tion and  may  in  an  action  by  the  state 


enjoin  a  corporation  from  exceeding 
its  chartered  powers  or  doing  acts 
otherwise  illegal  and  injurious  to  the 
public."  Louisville  &  N.  R.  Co.  v. 
Com.,  97  Ky.  675,  31  S.  W.  476,  aff'd 
161  XT.  S.  677,  40  L.  Ed.  849. 

Especially  will  a  corporation  be  en- 
joined from  exceeding  its  charter 
powers,  when  in  ^o  doing  it  creates  a 
public  nuisance.  "It  may  be  re- 
garded as  settled  that,  where  a  quasi 
public  corporation  exceeds  its  cor- 
porate powers,  and  its  acts  involve  a 
nuisance  or  otherwise  tends  [tend] 
to  public  injury,-  a  bill  may  be  ex- 
hibited against  such  corporation  in 
the  court  of  chancery."  Stockton  v. 
American  Tobacco  Co.,  55  N.  J.  Eq. 
352,  36  Atl.  971.  "It  is  weU  set- 
tled that,  where  a  corporate  excess 
of  power  tends  to  the  public  injury, 
or  to  defeat  public  policy,  it  may* 
be  restrained  in  equity"  at  the  suit 
of  the  attorney  general.  Stockton 
V.  Central  R.  Co.  of  New  Jersey,  50 
N.  J.  Eq.  52,  17  L.  R.  A.  97,  24  Atl. 
964.  So  when  a  corporation  13  doing 
acts  which  are  ultra  vires  and  an 
abuse  of  the  power  granted  it  by 
the  legislature  and  the  necessary  -ef- 
fect of  such  acts  will  be  to  create  a 
public  nuisance,  an  injunction  will  lie 
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warranto  is  not  in  every  instance  the  only  remedy  available  against 
a  corporation  guilty  of  abusing  or  exceeding  its  corporate  powers,^ 


on  an  information  by  the  attorney 
general.  Attorney  General  v. 
Jamaica  Pond  Aqueduct  Corporation, 
133  Ma^s.  361,  363. 

Where  a  corporation  exceeds, 
abuses  or  misapplies  its  powers,  a 
court  of  equity  will  interfere,  but  it 
will  not  give  its  aid  where  the  powers 
granted  are  exerci3ed  in  good  faith 
or  where  they  are  discretionary,  or 
where  the  right  is  doubtful.  Scudder 
V.  Trenton  Delaware  Falls  Co.,  1  Saxt. 
Ch.  (N.  J.)  694,  23  Am.  Dec.  756, 
763.  In  an  Indiana  case,  it  was  held 
that  the  wasting  of  natural  gas  by 
the  producing  company  constituted  a 
public  nuisance  against  which  an  in- 
junction would  be  at  the  suit  of  the 
state.  State  v.  Ohio  Oil  Co.,  150  Ind. 
21,  47  L.  R.  A.  627,  49  N.  E.  809. 

1  See  Chap.  49,  supra ;  see  also  the 
chapter  on  Forfeiture,  Dissolution  and 
Winding  Up,  infra. 

"While  the  state  may  elect  to 
bring  an  action  to  forfeit  the  fran- 
chise of  a  corporation  created  by  it 
because  of  an  ultra  vires  act  that 
tends  to  the  prejudice  of  the  public, 
yet  it  is  not  bound  to  do<  so,  but  may 
invoke  the  powers. of  its  courts  hav- 
ing general  chancery  jurisdiction  to 
keep  the  corporation  within  the  path 
marked  out  for  it  by  statute.'* 
Muncie  Natural  Gas  Co.  v.  Muncie, 
160  Ind.  97,  60  L.  R.  A.  822,  66  N.  E. 
436. 

''It  should  *  *  *  be  borne  in 
mind  that  acts  ultra  vires  may  justify 
interference  on  part  of  the  state  by 
injunction  to  prohibit  a  continuance 
of  the  excess  of  powers  which  would 
not  be  sufficient  ground  for  a  forfeit- 
ure in  proceedings  in  quo  warranto." 
State  r.  Minnesota  Thresher  Mfg.  Co., 
40  Minn.  213,  3  L.  R.  A.  510,  41  N.  W. 
1020. 

Quo  warranto  is  not  the  only  rem- 


edy available  against  a  race  track  cor- 
poration which  exceeds  its  corporate 
powers  by  permitting  the  operation 
of  bookmakers  on  its  premises,  but 
the  attorney  general  at  his  option 
may  proceed  by  injunction.  Chicago 
Fair  Grounds  Ass'n  v.  People,  60  HI. 
App.  488. 

*'It  may  frequently  better  serve 
the  public  interest  to  restrain  a  eor- 
poration  from  exceeding  its  powers  in 
an  unlawful  direction,  than  to  punish 
it  by  penal  remedies,  or  to  forfeit  its 
charter,  and  the  attorney  general  may 
elect  which  course  he  will  take." 
Chicago  Fair  Grounds  Ass'n  v.  Peo- 
ple, 60  111.  App.  488,  496. 

In  Triwt  Co.  of  Georgia  v.  State, 
109  Ga.  73,  48  L.  R.  A.  520,  35  S.  E. 
323,  the  court  observed  that  "among 
the  several  grounds  of  demurrer,  the 
main  one  that  seems  to  be  relied 
upon  by  counsel  for  plaintiffs  in  error 
is  that  the  suit  was  improperly 
brought  in  the  name  of  the  state  for 
injunction  but  that  quo  warranto  was 
the  proper  remedy  for  the  wrongs 
complained  of  [violation  of  a  provi- 
sion of  .  the  state  constitution]  and 
the  proceeding  should  be  on  the  rela- 
tion of  the  attorney  general,"  and  had 
stated  that  "upon  this  point  neither 
the  authorities  in  England  nor  in  this 
country  are  entirely  reconcilable;  some 
holding  that  the  remedy  by  injunc- 
tion in  favor  of  the  state  will  not  be 
to  restrain  a  corporation  from  the 
exercise  of  powers  ultra  vires,  and 
others  holding  that  this  is  the  proper 
remedy.  We  have  reached  the  con- 
clusion that  the  sounder  reasoning  is 
in  favor  of  allowing  to  the  state  re- 
lief by  injunction  whenever  it  is  pro- 
ceeding in  the  interest  of  the  public 
to  prevent  a  threatened  injury.  As 
har3h  as  the  remedy  by  injunction  is 
generally    considered,  it  is    certainly 
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pai-ticularly  when  such  remedy  is  not  as  adequate  as  the  remedy  by 
injunetion.*    "What  is  a  proper  case  in  which  to  employ  remedy  by 
injixnotion  is  altogether  another  question.     In  an  early  New  York 
caso   Tvhich  is  often  referred  to,  Chancellor  Kent  held  that  a  court  of 
eqaity^  did  not  have  jurisdiction  of  an  information  filed  by  the  attor- 
ney-   general  of  the  state  to  enjoin  the  usurpation  by  an  insurance 
eompajDLjr  of  the  banking  franchise,  the  unauthorized  exercise  of  which 
eoiist:it;Ti.ted  a  violation  of  the  state  banking  statute.* 

if  the  suit  had  been  brou|;ht  by  the 
state  before  another  tribunal  to  de- 
prive the  defendant  of  corporate  life 
and  power.  Elizabethtown  Gns-Light 
Co.  V.  Green,  46  N.  J.  Bq.  118,  18  Atl. 
844. 

estate  V.  Louisiana,  B.  G.  &  A. 
Gravel  Road  Co.,  116  Mo.  App.  175, 
92  S.  W.  153. 

•  Attprney  General  v.  TJtica  Ins.  Co., 
2  Johns.  Ch.  (N.  Y.)  371,  followed  in 
Attorney  General  v.  Bank  of  Niagara, 
Hopk.  Ch.  (N.  Y.)  354,  holding  that 
''the  exercise  of  banking  privileges 
*  *  *  without  authority,  though 
contrary  to  law,  is  not  a  nuisance, 
within  the  established  sense  in  which 
that  term  is  used  in  the  books.  It  is 
not  necessarily  injurious  to  the  pub- 
lic health,  convenience  or  morals.  It 
is  therefore  unnecessary  to  decide 
whether  the  court  would,  or  would 
not,  interfere,  by  injunction  in  the 
case  of  a  public  nuisance."  Com- 
pare Attorney  General  v.  Cohoes  Co., 
6  Paige  (N.  Y.)  133,  29  Am.  Dec.  755. 
Each  of  these  three  New  York  cases 
is  considered  in  Attorney  General  v. 
Chicago  &  N.  W.  Ry.  Co.,  35  Wis. 
425^  as  quoted  in  note  9,  infra,  this 
section. 

Referring  to  Attorney  General  v. 
TTtica  Ins.  Co.,  supra,  the  court  in 
State  V.  Crawford,  28  Kan.  726,  736, 
says:  "Chancellor  Kent  seems  to 
express  an  opinion  ♦  *  »  that 
courts  of  equity  do  not  have  jurisdic- 
tion to  restrain  the  commission  of 
nuisances  or  other  acts  which  are  at 
the  same  time  criminal  offenses.  Now 


not   SLs^     severe  as  would  be  a  proeeed- 
ing  Izi.     -fclie  nature  of  quo  warranto,  in- 
stitvit^^      for   the   purpose    of   forfeit- 
ing tike    charter  of  a  corporation.   The 
one     ia      instituted,    not    for    the   pur- 
pose    oip     causing  a  destruction  of  the 
coipox-attion,  but   to   prevent   it  from 
eiiterin.gr     into    transactions    violative 
of  tlie    i>iiblic  policy  of  the  state,  and 
to  protect   the    interest   of   the   pub- 
lic a.gr3,j^x^g^  j^  threatened  wrong.     The 
other        remedy,     if    enforced,     would 
cause    tH©  death  of  the  corporation,— 
thaa    forever  preventing  it  from  serv- 
ing" tlie  public  interests  or  meeting  the 
publics      demands   upon   its   business, — 
aiii  often  result  in  a  wreckage  of  the 
property     of    its    owners.      We    can 
therefore   see  no  reason  why,  if  the 
remedy  for  the  wrongs  threatened  can 
be  as  ^well  prevented  by  injunction,  it 
^oula.     5ot   be  the   more   readily  and 
P'operljr    applied,     than    the    harsher 
Otto    of  forfeiture  or  confiscation." 

^"t  appears  that  the  attorney  gen- 
^'^1  Has  the  election  in  his  discretion 
^'^ ether,  in  case  of  excess  of  cor- 
Po^a.te  powers,  he  will  proceed  at  law 
^  forfeit  the  charter  and  franchi3e8, 
'  ^Pply-  in  equity  for  a  restraint  of 
^  ®    ®^ces8.     Both  tribunals  are  open 

to  I*  * 

«nux.      rpjjg  right  of  appeal  to  equity 
^^®   ^ot  depend  upon  the  inadequacy 


Cent 


'«    legal  remedy.''     Stockton  v. 
J   .j^^**^   B.  Co.  of  New  Jersey,  50  N. 
"^^'   52,  17  L.  B.  A.  97,  24  Atl.  964. 
^^    it  has  been  held  that  one  cor- 
P^^^tion  is  not  entitled  to  an  injunc- 


tiaxx 
are 


^Sa^inst  another  on  grounds  which 
^**ierely  such  as  would  be  sufficient 


V  Priv.  Corp.— 29 
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.  A  number  of  years  after  the  great  New  York  chancellor  had  so  held, 
the  Supreme  Court  of  Wisconsin  had  occasion  to  examine  the  question 
whether  an  injunction  would  lie  against  ultra  vires  acts,  and,  m  a 
scholarly!  opinion,  Chief  Justice  Byan,  speaking  for  the  court,  sus- 
tained the  jurisdiction.  In  the  case  in  which  the  question  arose  ^ 
certain  railroad  compaxiies  were  enjoined  from  charging  rates  in  ex- 
cess.. of  those  fixed,  by  statute.  "The  Chief  Justice  declared  that  the 
question  of  the  jurisdiction  of  courts  of  equity,  to  enjoin,  at  the  suit 
of  the  attorney  general,  the  usurpation  or  abuse  of  corporate  fran- 
chises "was  argued  very  ably  and  at  large,  and  has  been  carefully 

m 

considered,  although  we  have  had  no  difficulty  in  coming  to  the  con- 
clusion that  courts  of  equity  have  such  jurisdiction,  and  that  it  is  a 
very  beneficial  jurisdiction,  almost  essential  to  public  order  and  wel- 
fare. '  ^    In  view  of  the  masterly  treatment  of  the  subject  by  the  Chief 


with  all  due  deference  to  the  vwi 
learning  and  the  eminent  abUity  of 
the  s:reat  chanceUor,  and  with  all 
proper  veneration  for  his  memory  and 
his  name,  we  cannot  follow  this  de- 
cision to  its  full  and  entire  extent; 
for,  unquestionably,  the  great  weight 
of  authority  as  well  as  of  reason,  is 
against  the  doctrine  seemingly  enun- 
ciated therein.  We  think  that 
courts  of  equity  certainly  have  juris- 
diction to  enjoin  public  nuisances,  al- 
though such  nuisances  and  all  their 
constituent  facts  may  at  the  same 
ibiqie  be  public  offenses.  Indeed,  the 
fact  that  public  nuisahces  '  with  aU 
their  constituent  facts,  are  pubUc  of- 
fenses, is  a  very  strong  reason  why 
courts  ^pf  equity  should  take  jurisdic- 
tion of  such  nuisances,  and  suppress 
and  enjoin  them;  provided,  of  course, 
that  x).o  other  adequate  remedy  exists. 
Indeed,  at  common  law,  all  public 
nuisances  were  pubUc  offences;  and  if 
the  proposition  is  sound  that  no 
nuisances  can  be  enjoined,  except 
such  as  are  not  public  offenses,  theii, 
where  the  common  law  ha^  full  force, 
no  public  nuisance  could  ever  be  en- 
joined. This  we  think  will  not  be  in- 
sisted upon  in  its  entirety,  even  by 
the  defendants  in  error." 


But  in  Attorney  General  v.  Tudor 
.  Ice  Co.,  104  Mass.  239,  6  Am.  Bep. 
227,  an  information  by  the  attorney 
general  to  restrain  certain  ultra  vires 
acts  on  the  part  of  the  defendant  cor- 
poration, the  court  considering  Attor- 
ney General  v.  Utica  Ins.  CJo.,  supra; 
declared  that ' '  if  there  are  any  other 
cases  to  which  this  form  of  remedy 
is  appropriate,  that  of  a  private  trad- 
ing corporation,  whose  proceedings  are 
not  shown  to  have  injured  or  en- 
dangered any  public  or  private  rights, 
and  are  objected  to  solely  apon  the 
ground  that  they  are  not  authorised 
by  ite  act  of  incorporation  and*  are 
therefore  against  public  policy,  i^ 
not  one  of  them,"  and  dismissed  the 
information.  (This,  however,  is  not 
the  law  of  Massachusetts  to-day,  the 
matter  now  being  regulated  hy 
statute.     See  infra  this  section.) 

In  Illinois  it  has  been  held  that 
the  state  may  have  an  injunction 
against  a  state  bank's  exceeding  its 
corporate  powers  by  doing  business 
in  a  part  of  a  certain  city  othet  than 
the  one  in  which  it  wajs  chartered  to 
operate.  People  v.  Metropolitan-  State 
Bank,  272  111.  311,  111  N.  E.  992. 

4  Attorney  General  v.  Chicago  A  ^' 
W.  By.  Co.,  35  WU.  425,  523. 
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Justice,  it  probably  will  not  be  amiss  here  to  quote  from  his  (pinion 
at  length.  Said  he :  ' '  It  was  hardly  denied  that  the  English  conrt 
of  chancery  entertains  jurisdiction  in  such  cases ;  and  indeed  the  Eng- 
lish 'boobs  leave  little  room  for  such  a  deniaL  But  it  was  said  that,  in 
England,  the  attorney  general  has  a  right  to  elect  his  forum,  legal  or 
equitable.  And  it  is  so  said  in  some  of  the  cases.*^  But  it  appears  to 
us  that  this  logically  follows,  everywhere,  upon  equitable  jurisdiction 
to  restrain  corporate  violations  of  charters  or  other  public  law.  In 
sach  cases  tiiere  is  always  a  remedy  at  law.  The  attorney  general  may 
proceed  at  law  by  quo  warranto  to  forfeit  the  charter  of  the  oif ending 
corporation ;  and,  if  there  be  a  penalty,  as  often  happens,  he  may  sue 
for  it  at  law.  And  the  concurrent  remedy  by  injunction  inevitably 
gives  the  election  imputed  to  the  attorney  general.  And  we  see  no 
reason  why  the  attorney  general  here  has  not  the  same  election.  To 
deny  him  such  an  election  is  only  another  way  of  denying  the  juris- 
diction. The  equitable  jurisdiction  precludes  the  objection  that  there 
is  an  adequate  remedy  at  law.  It  admits  the  remedy  at  law,  but 
administers  its  own  remedy  in  preference,  when  the  state  seeks  it  in 
preference.  It  seems  to  proceed  on  the  presumption  that  it  may  better 
serve  the  public  interest  to  restrain  a  corporation,  than  to  punish  it  by 
penal  remedies  or  to  forfeit  its  charter;  and  that,  in  that  Idew,  the 
proper  oflScers  of  the  state  should  have  an  election  of  remedies.  And 
we  may  as  well  say  in  this  connection,  that  the  jurisdiction  to  enter- 
tain these  informations  is  wholly  independent  of  an  adequate  remedy 
at  law ;  and  that,  were  that  otherwise,  we  could  not  consider  the  in- 
formations in  the  nature  of  quo  warranto,  pending  in  this  court  against 
these  defendants,  as  an  adequate  remedy  at  law,  which  could  be  a 
substitute  for  or  bar  to  the  injunctions  asked.  Judgments  of  ouster 
on  those  informations  might  not  only  be  of  far  more  grave  consequence 
to  the  defendants,  but  might  be  far  less  beneficial  to  the  state,  and 
less  accordant  with  its  policy,  and  altogether  less  equitable  and  proper, 
than  the  injunctions  sought,  to  restrain  the  defendants  from  doing 
what  is  alleged  to  work  a  forfeiture  of  their  charters.  Doubtless  the 
court  has  power,  in  granting  injunctions,  to  prescribe  conditions  con- 
trolling the  action  of  the  attorney  general  in  the  quo  warranto  cases. 
But  if  this  court  can  enjoin,  it  can  do  so  without  regard  to  any  remedy 
at  law ;  and  the  attorney  general  has  a  right  of  election  to  resort  to 
the  more  lenient  remedy  of  injunction,  in  preference  to  the  harsher 
and  more  dangerous  experiment  of  forfeiture.**    Adverting  to  the 

*  Citing  Attorney  General  v.  Mayor, 
etc.,  of  Galway,  1  MoUoy  (Ire.)  103.  --  ••' 
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argument '' against  the  authority  of  the  English  eases,  that  the  juris- 
diction of  the  English  chancery  in  such  cases,  rests  largely  on  recent 
acts  of  parliament, ' '  the  Chief  Justice  was  ' '  unable  to  find  any  Eng- 
lish statute  enlarging  the  jurisdiction  of  the  court  of  chancery  in  such 
cases ;  and  we  find  all  the  English  cases  proceeding  without  reference 
to  statutory  jurisdiction.  We  find  no  room  for  doubt  that  this  juris- 
diction of  English  courts  of  equity  is  independent  of  all  authority  by 
statute,  and  has  long  been  as  well  recognized  as  any  ground  of  equitable 
jurisdiction  whatever."  Proceeding,  Chief  Justice  Ryan  approved 
Mr.  Brice's  statement  of  the  rule*  which  is  to  the  effect  that  "under 
many  circumstances,  the  court  of  chancery  has,  on  public  grounds, 
jurisdiction  to  prevent  corporations  acting  in  various  ways,  or  con- 
trary to  the  intent  for  which  they  have  been  created.  The  public, 
however,  must  be  represented  in  all  applications  relating  to  such  mat- 
ters, and  this  is  done  by  the  intervention  of  the  attorney  general.  No 
single  i)erson,  whether  a  member  of  the  corporation  in  question  or 
not,  is  able  on  his  own  account,  and  of  his  own  motion,  to  call  upon 
the  court  to  interfere  for  his  special  protection.  The  wrong  he  com- 
plains of  is  not  confined  to  himself ;  no  right  or  privilege  peculiar  to 
himself  is  violated ;  the  wrongs  inflicted  and  the  rights  invaded  affect 
the  public,  and  the  public,  consequently,  must  be  a  party  to  the  pro- 
ceedings. The  occasions  upon  which  the  court  will  exercise  jurisdic- 
tion to  restrain  the  doing  of  acts  of  this  kind,  seem  to  fall  into  the 
three  following  heads:  1st.  When  a  corporation  is  abusing  powers 
given  for  public  purposes;  2d,  or  is  committing  a  breach  of  trust; 
3d,  or  is  acting  adversely  to  public  policy.  •  •  •  The  above  be- 
ing the  grounds  of  the  jurisdiction  of  the  court  of  chancery*  in  this 
behalf,  the  next  point  is,  when  can  the  attorney  general  direct  pro- 
ceedings on  behalf  of  the  public?  He  may  do  so  whenever  pubUe 
interests  have  been  damnified,  or  will  manifestly  be  damnified,  in  the 
result,  by  transactions  which  are  now  taking  place.  And  it  would 
seem  from  the  judgment  in  Ware  v.  Begent's  Canal  Company^ 
•  •  •  that  he  may  do  so  when  a  corporation  is  going  beyond  its 
special  powers,  even  though  no  definite  injury  has  been  done  or  is 
likely  to  be  done  to  the  public.  Where  there  has  been  an  excess  ot 
the  powers  given  by  an  act  of  parliament,  but  no  injury  has  ^^ 
occasioned  to  any  individual,  or  is  imminent  and  of  irreparable  C3ons^ 
quences,  I  apprehend  that  no  one  but  the  attorney  general,  on  behalf 
of  the  public,  has  a  right  to  apply  to  this  court  to  check  the  exorbitance 
of  the  party  in  the  exercise  of  the  powers  confided  to  him  by  the  Icgis- 

6  Brice  's   Ultra   Vires   506-909.  7  3  De  Gex  &  J.  212,  228. 
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lature.''  After  quoting  the  laagaage  of  Mr.  Brice,  in  part  set  out 
above,  the  Chief  Justice  continued :  *  *  It  would  have  been  a  mockery 
of  justice  to  have  left  corporations,  counting  their  capital  by  millions — 
their  lines  of  railroad  by  hundreds,  and  even,  sometimes,  by  thousands 
of  miles — ^their  servants  by  multitudes — their  customers  by  the  active 
members  of  society — ^subject  only  to  the  common-law  liabilities  and 
remedies  which  were  adequate  protection  against  turnpike  and  bridge 
and  ferry  companies,  in  one  view  of  their  relations  to  the  public ;  and, 
in  another  view,  to  the  same  liabilities  and  remedies  whieh  were  found 
sufficient  for  common  carriers  who  carried  passengers  by  a  daily  line 
of  stages,  and  goods  by  a  weekly  wagon,  .or  both  by  a  few  coasting  or 
inland  craft;  with  capital  and  influence  often  less  than  those  of  a 
prosperous  village  shopkeeper.  The  common-law  remedies,  sufficient 
against  these  were,  in  a  great  degree,  impotent  against  the  great  rail- 
way companies — ^always  too  powerful  for  private  right,  often  too 
powerful  for  their  own  good.  It  was  in  these  circumstances  that  the 
English  courts  of  equity  applied  their  restraining  jurisdiction  at  pub- 
lic or  private  suit,  and  laid  on  these  great  companies  the  strong  hand 
of  equitable  control.  And  all  England  had  occasion  to  bless  the  cour- 
age and  integrity  of  her  great  judges,  who  used  so  ably  and  so  freely 
and  so  beneficially  the  equity  writ,  and  held  great  corporations  to 
strict  regard  to  public  and  private  right.  Every  perscm  suffering  or 
about  to  suffer  their  oppression,  by  a  disregard  of  corporate  duty,  may 
have  his  injunction.  "When  their  oppression  becomes  public,  it  is  the 
duty  of  the  attorney  general  to  apply  for  the  writ  on  behalf  of  the 
public.  And  in  this  country,  where  the  judicial  tone  is  less  certain, 
it  is  refreshing  to  read  the  bold  and  true  words  of  which  English 
equity  judges  do  not  spare  the  utterance.  •  •  •  The  remedy  by 
injunction,  at  the  suit  of  private  parties,  for  private  wrong,  is  recog- 
nized and  enforced  in  a  great  number  of  American  cases.*    There  are 


8  See  also  the  following  deciflioiis: 

United  States.  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  6  L.  Ed. 
204;  Bonaparte  v.  Camden  &  A.  B. 
Co.,  Baldwin  205,  Fed.  Cas.  No.  1,617. 

Cknmecticut.  0  'Brien  v.  Norwich  & 
W.  B.  Co.,  17  Conn.  372;  Bigelow  t. 
Hartford  Bridge  Co.,  14  Conn.  565, 
36  Am.  Dec.  502. 

lUinois.  Newhall  v.  Galena  &  C.  IT. 
R.  Co.,  14  111.  273. 

Maryland.  Delaware  &  M.  R.  Co. 
V.  Stump,  8  Gill  &  J.  479,  29  Am. 
Dec.   561. 


Massadmsetts.  Boston  &  L.  R.  Cor- 
poration V.  Salem  &  L.  R.  Co.,  2 
Gray  1;  Newburyport  Turnpike  Cor- 
poration V.  Eastern  R.  Co.,  23  Pick. 
326;  Rowe  v.  Granite  Bridge  Cor- 
poration, 21  Pick.  344. 

New  Jersey.  Water  Com'rs  v. 
Hudson,  13  N.  J.  Eq.  420;  Browning 
V.  Camden  &  W.  R.  &  Transp.  Co.,  4 
N.  J.  Eq.  47;  Kean  v.  Central  R.  Co., 
1  Stockton  401. 

New  York.  Jerome  v.  Ros3,  7 
Johns.  Ch.  315,  11  Am.  Dec.  4^4; 
Couch  V.  Ulster  &  O.  B.  Turnpike  Co., 
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more  cases  to  the  jsame  effect ;  an  unbroken  line  of  decisions,  of  the 
most  respectable  authority,  covering  some  half  a  century;  most  of  them 
going  on  excess  or  abuse  of  corporate  franchise,  and  all  fully  sustain- 
ing equitable  jurisdiction  in  case  of  private  wrong.  They  seem  to 
establish  the  jurisdiction  of  courts  of  equity  in  this  country,  as  con- 
clusively as  it  is  established  in  England,  of  private  suits  to  restram 
private  wrong  arising  from  excess  or  abuse  of  power  by  corporations. 
In  such  cases,  public  wrong  may  be  considered  only  as  an  aggregation 
of  private  wrongs.  And,  the  jurisdiction  once  established  to  enjoin 
private  wrong,  in  each  case,  at  the  suit  of  the  person  wronged,  it  is 
almost  a  logical  necessity  to*  admit  the  other  branch  of  the  jurisdic- 
tion, to  enjoin,  at  the  suit  of  the  state,  such  a  general  wrong,  conmion 

to  the  whole  public,  as  interests  the  state,  and  could  be  remedied  by 

• 

private  persons  by  a  vast  multitude  of  suits  only,  burthensome  to 
each  and  impracticable  for  very  number ;  more  conveniently,  effectively 
and  properly  represented  by  the  attorney  general  as  parens  patriae. 
But  jurisdiction  of  informations  of  this  nature  has  sometimes  been 
denied  here,  courts  of  equity  in  this  country,  singularly  enough,  be- 
ing sometimes  more  timid  to  control  corporate  power,  and  less  willing 
to  protect  the  public  against  corporate  abuse,  than  the  English  chan- 
cery. In  both  branches  of  the  jurisdiction,  it  proceeds  as  for  quasi 
nuisance ;  and  it  is  difficult  to  understand  why  the  jurisdiction  should 
be  asserted  as  to  private  nuisance  and  denied  as  to  public  nuisance ; 
why,  for  the  same  cause,  individuals  should  have  a  remedy  denied  to 
the  aggregate  of  individuals,  called  the  public.  But,  as  we  remarked 
before,  the  judicial  voice  in  America  is  less  certain  in  tone  than  in 
England.  We  should  be  willing  to  follow  the  English  rule,  in  this 
state,  unless  there  were  a  preponderance  of  American  authority 
against  it.  But  fortunately  we  find  this  wholesome  jurisdiction  sus- 
tained here  by  the  great  weight  of  authority,  and,  with  modern 
experience,  we  deem  it  only  a  question  of  time  when  it  must  be  uni- 
versally asserted  and  exercised.  •  •  •  It  is  hardly  necessary  to 
add  that  we  sustain  the  jurisdiction  to  enjoin  a  corporation  from  abuse 
or  excess  of  franchise,  or  other  violation  of  public  law  to  public  detri- 

I  ■     < 

4  Johns^  Ch.  26;  Belknap  v.  Belknap,  Ohio  166;  ^cArthnr  v.  Kelly,  5  Ohio 

2   Johns.   Ch.   463,   7   Am.   Dec.  548;  139. 

Gardner  v.  Newburgh,  2  JohnjB.  Oh.  '    PoniiBylvaiila.  Bell  v.  Ohio  &  P.  B. 

162,  7  Am.  Dec.  526;  Mohawk  Bridge  Co.,  25  Pa.  St.  161,  64  Am.  Dec.  687; 

Co.  V.  Utica  &  8.  B.  B.  Co.,  6  Paige  Sandford  v.  Catawissa,  W.  &  £.  B. 

554.  Co.,  24  Pa.  Bt.  378,  64  Am.  Dec.  667; 

Ohio.    Moorhead    v.    Little    Miami  Jordan  v.  Philadelphia,  29  Pa.  Super. 

B.  Co.,  17  Ohio  340;  Boss  v.  Page,  6  Ct.  502. 
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ment^  oa  information  in  equity,  filed  ex  o£Seio  by  the  attorney  gen- 
eral •  •  •  .  The  jurisdiction  which  we  claim  for  this  court  puts 
the  writ  of  injunction  to  a  prerogative  use.  And  we  are  strongly 
inclined  to  think  that  our  views  of  our  jurisdiction  'Of  these  informa- 
tions, follow  almost  logically  from  our  views  of  our  jurisdiction  of 
the  writ  as  a  quasi  prerogative  writ.  And  we  have  illy  expressed  our- 
selves,  and  illy  applied  the  authorities  quoted,  if  we  have  not  already 
made  it  apparent  that  we  consider  this  jurisdiction, « in  this  court,  a 
necessary  and  most  salutary  one  for  the  preservation  of  public  right 
and  public  authority ."  • 


•  With  regard  to  Attorney  Gen- 
eral V.  Utica  Ins.  Co.,  note  3,  supra, 
this  section.  Chief  Justice  Byan 
adopted  "the  view  of  ChanceUor 
Vroom  [Attorney  General  v.  New 
Jersey  B.  &  Transp.  Co.,  3  N.  J.  Eq. 
136,  139]  •  •  •  that  Chancellor 
Kent  only  'appears  rather  to  ques- 
tion the  jurisdiction.'  Be  that  as  it 
may,  it  doubtless  misled  many,  as  T. 
C.  McConn,  in  Verplanek  v.  Mercan- 
tile Ins.  Co.  [1  Bdw.  Ch.  (N.  T.)  88], 
to  think  that  the  decision  wa^  against 
the  jurisdiction  under  any  circum- 
stances. And  with  all  our  admiration 
of  his  learning  and  deference  for  his 
authority  and  veneration  for  his  ju- 
dicial qualities,  we  cannot  help  feel- 
ing that,  as  in  the  case  of  the  exercise 
of  the  right  of  eminent  domain,  the 
great  chancellor  m]3led  the  courts  of 
New  York  into  error  on  this  question 
also.  In  the  one  case,  it  took  them 
some  quarter  of  a  century  to  return 
to  sound  principles.  In  the  other, 
they  have  not  yet  done  so.  So  mis- 
chievous is  the  sanction  of  a  great 
name  to  error."  Prior  to  this,  the 
Chief  Justice  had  noted  the  fact  that 
"in  1836,  notwithstanding  the  cases 
presently  noticed  in  2  Johns.  Ch. 
[Attorney  General  v.  Utica  Ins.  Co., 
decided  in  1817]  and  Hopkins 
[Attorney  General  v.  Bank  of  Niag- 
ara, Hopkins,  354,  decided  in  1825], 
Chancellor  Walworth  lasserted  and  en- 
forced the  jurisdiction  in  New  York. 


The  attorney  general  filed  an  infor- 
mation to  restrain  the  defendant  cor- 
poration,  claiming  a  right  so  to  do, 
from  tapping  a  canal.  The  chancel- 
lor sustained  the  jurisdiction  and  the 
injunction,  saying:  'This  court  has 
jurisdiction  to  restrain  any  pourpres- 
ture,  or  unauthorized  appropriation 
of  public  property  to  private  use, 
which  may  amount  to  a  public  nuis- 
ance, or  may  injuriously  affect  or  en- 
danger the  public  interest.  And  when 
the  officers  entrusted  with  the  pro- 
tection of  such  public  interests,  act- 
ing under  the  sanction  of  their  of- 
ficial oathji,  believe  the  intended  en- 
croachment will  prove  injurious  to 
the  navigation  of  the  canals,  private 
persons  should  not  be  permitted  to 
interfere  with  the  waters  or  embank- 
ments of  the  canals,  contrary  to  law, 
upon  a  mere  opinion;  although  under 
the  sanction  of  an  oath,  that  the  in- 
tended trespass  upon  the  public  rights 
would  not  be  an  injury  to  the  pub- 
lic' Attorney  General  v.  The 
Cohoes  Co.,  6  Paige  133.  In  emer- 
gency, the  New  York  chancery  over- 
looked Chancellor  Kent's  coy  doubts 
and  nice  subtleties,  and  assumed  the 
jurisdiction  which  he  had  involved  in 
such  learned  obscurity."  Beference 
to  Attorney  General  v.  Utica  Ins.  Co., 
2  Johns.  Ch.  (N.  Y.)  371,  and  Attor- 
ney General  v.  Bank  of  Niagara, 
Hopk.  Ch.  (N.  Y.)  354  cannot  do 
other  than  raise  the  question  whether 
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In  'Massachusetts,  it  is  now  expressly  provided  by  statute  that 
**upon  an  information  in  equity  in  the  name  of  the  attorney  general 

the  position  taken  by  Chancellor  Kent      U  no  encroaehment  on  the  property 


in  Attorney  General  v.  Utica  Inck 
Co,  (subsequently  adopted  by  Chan- 
cellor Sandford  in  Attorney  General 
v.  Bank  of  Niagara)  actually  con- 
flicts with  the  views  of  Chief  Justice 
Byan  to  the  extent  that  the  Chief 
Justice  believed.  In  Attorney  Gen- 
eral V.  Utica  Ins.  Co.,  it  was  sought 
to  enjoin  the  defendant  company  from 
exercising  banking  powers  without 
having  been  authorized  so  to  do  as 
required  by  statute.  Chancellor  Kent 
denied  an  injunction  (see  supra  this 
section),  but  in  the  course  of  his 
opinion  said:  "If  the  defendants  are 
carrying  on  banking  operations^  con- 
trary to  law,  they  ought,  undoubt- 
edly, to  be  restrained;  but  I  cannot 
be  of  opinion  that  the  operation  is 
such  a  mischief  or  public  nuisance,  as 
to  require  the  immediate  and  extraor- 
dinary process  of  this  court  to  abate 
it.  I  know  that  the  court  is  in  the 
practice  of  restraining  private 
nuisances  to  property  [there  is  no 
conflict  here  in  the  opinions  of  Chan- 
cellor Kent  and  Chief  Justice  Byan; 
see  the  text,  supra,  this  section],  and 
of  quieting  persons  in  the  enjoyment 
of  private  right;  but  it  is  an  ex- 
tremely rare  case  ["extremely  rare,'* 
however,  does  not  aibsolutely  deny  the 
jurisdiction!],  and  may  be  considered, 
if  it  ever  happened,  as  an  anomaly 
["out  of  the  ordinary,"  perhaps,  but 
not  an  impossibility!],  for  a  court  of 
equity  to  interfere  at  all,  and  much 
less  preliminarily,  by  injunction,  to  put 
down  a  public  nuisance  which  did  not 
violate  the  rights  of  property,  but  only 
contravened  the  general  policy.  There 
are  no  particular  individuals  affected 
or  disturbed  in  the  enjoyment  of  their 
private  rights,  by  the  banking  power 
assumed  in  this  case.  There  is  no 
such  allegation  made.     *     •    *     Here 
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of  the  state,  nor  is  the  mischief  of  a 
similar  nature.  The  objection  to  the 
exercise  of  the  banking  power  in  this 
case  is,  that  it  is  unlawful,  and  not 
warranted  by  law.  It  would  be  quite 
extravagant  to  hold  it  to  be  a  public 
nuisance,  or  that  kind  of  annoyance 
and  mischief  which  a  nuisance  im- 
plies. The  information  is  founded  on 
the  charge,  that  the  banking  power 
exercised  by  the  defendants  is  not 
given  by  their  charter,  and  that  it 
33  an  ^offense  against  the  statute. 
There  is  no  case  in  which  an  in- 
formation has  been  sustained  in  this 
court,  on  such  grounds.  ' '  In  Attorney 
General  v.  Bank  of  Niagara  (quoted 
in  the  note  supra,  this  section), 
wherein  it  was  sought  to  restrain  the 
defendant  bank  from  exercising  bank- 
ing powers  pending  the  trial  on  an  in- 
formation in  the  nature  of  a  quo 
warranto  whioh  had  been  filed  against 
it,  Chancellor  Sandford  followed  the 
decision  in  Attorney  General  v.  Utica 
Ins.  Co.;  denied  the  motion  for  an 
injunction;  declared  that  the  un- 
authorized exercise  of  banking  powers 
"is  not  a  nuisance,  within  the  estab- 
lished sense  in  which  that  term  is 
used  in  the  books,"  and  made  the 
very  significant  statement  that  "it 
ig  »  ♦  *  unnecessary  to  decide 
whether  the  court  would,  or  would 
not,  interfere  by  injunction  in  the 
case  of  a  public  nuisance."  Thus  it 
would  seem  that  those  two  New  York 
cases  cannot  be  regarded  as  author- 
ity for  the  proposition  that  equity 
cannot  enjoin  a  corporation  from 
transcending  its  corporate  powers, 
in  the  doing  of  which  it  violates  a 
public  statute,  even  though  its  offense 
constitutes  a  public  nuisance  affecting 
rights  of  property. 
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at  the  relation  of  the  commissioner  of  corporations,  the .  Supreme 
Judicial  Court  shall  have  the  power  to  restrain  by  injunction,  any 
corporation  from  assuming  or  exercising  any  franchise  or  privilege, 
or  transacting  any  kind  of  "business  not  authorized  by  the  charter  of 
such  corporation  and  the  laws  of  this  commonwealth. '*  This  statute, 
declares  the  Supreme  Court  of  Massachusetts,  precludes  the  attorney 
general  from  maintaining  **an  information  at  law  in  the  nature  of 
quo  warranto,  to  prevent  the  exercise  by  a  corporation,  of  powers  ultra 
vires,  where  he  does  m)t  desire  any  other  judgment  against  it,"  and, 
hence,  when  it  is  merely  sought  to  put  an  end  to  the  acts  of  one  corpo- 
ration in  taking  cind  holding  the  stock  and  bonds,  and  in  guaranteeing 
the  bonds  and  dividends  of  certain  other  corporations  without  au- 
thority of  law  and  in  violation  of  the  statute,  injunction  and  not  quo 
warranto  is  the  proper  proceeding.^^    A  different  rule,  however,  ob- 


1©  Attorney  General  v.  New  York^ 
N.  H.  &  H.  B.  Co.,  197  Mass.  194,  83 
N.  E.  408.  See  also  Attorney  Gen- 
eral V.  New  York,  N.  H.  &  H.  E.  Co., 
198  Mass.  413,  84  N.  E.  737. 

Dealing  with  the  Minnesota  statute 
which  provides  that  when  a  corpora- 
tion which  has  the  power  to  make 
loans  on  pledges  becomes  insolvent 
and  unable  to  pay  its  debts  or  violates 
any  of  the  provisions  of  its  act  of  in- 
corporation or  any  other  law  binding 
on  it,  the  district  court  may,  by  in- 
junction issued  on  the  complaint  of 
the  attorney  general,  restrain  it  and 
its  officers  from  exercising  any  of  its 
corporate  rights,  the  Supreme  Court 
of  Minnesota,  in  State  v.  American 
Savings  &  Loan  Ass'n,  64  Minn.  349, 
67  N.  W.  1,  3,  said:  "It  is  not  every 
violation  of  the  law  applicable  to  a 
corporation  which  will  justify  a  court, 
by  virtue  of  this  statute,  in  restraining 
it  from  exercising  its  franchi3es.  It 
is  impracticable  to  lay  down  a  rule 
AppUcable  to  all  cases  as  to  what  vio- 
lations of  law  by  a  corporation  will 
authorize  the  court  in  enjoining  it, 
and  taking  possession  of  it^  property. 
But  it  is  certain  that  when  its  acts, 
in  violation  of  law,  concern  the  es- 
sence of  the  contjact  between  it  and 


the  state,  are  'so  substantial  and  con- 
tinued as  to  amount  to  a  clear  viola- 
tion of  the  condition  upon  which  the 
franchise  was  granted,  and  so  de- 
range or  destroy  the  business  of  the 
corporation  that  it^'no  longer  fulfills 
the  end  for  which  it  Was  created,'  the 
court  must,  when  called  on  by  the 
state^  restrain  it  from  exercising  its 
franchises.  State  v.  Minnesota 
Thresher  Manuf 'g  Co.,  40  Minn.  213, 
41  N.  W.  1020.  One  of  the  implied 
provisions  of  the  defendant's  act  of 
incorporation  (it  is  immaterial  that 
it  was  organized  under  a  general,  and 
not  a  special,  act)  was  that  the  fran- 
chises conferred  upon  it  should  not  be 
misused  so  as  to  defeat  the  ends  for 
which  it  was  organized,  and  that, 
when  so  used,  the  further  bxercise 
of  them  might  bo  restrained,  or  they 
might  be  wholly  forfeited  to  the 
state.  This  important  and  funda* 
mental  provision  is  necessarily  im- 
plied in  every  grant  of  corporate 
existence.  State  v.  Minnesota  Cent. 
By.  Co.,  86  Minn.  246,  30  N.  W.  816; 
Insurance  Co.  v.  Needles,  113  U.  S. 
574,  5  Sup.  Ct.  681.  It  may  be  sug- 
gested that  a  violation  of  this  im- 
plied provision  of  the  defendant's  act 
of  incorporation  is  not  fairly  within 
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tains  in  Michigan.  In  that  state^  quo  warranto  and  injunction  are 
both  provided  for  by  statute,  and  quo  warranto  will  not  fail,  even 
though  an  ample  and  adequate  remedy  is  found  in  equity  and  not- 
withstanding the  facts  do  not  warrant  the  depriving  of  the  corpora- 
tion of  its  charter,  forfeiture  not  being  the  only  relief  which,  can  be 
awarded  in  a  quo  warranto  proceeding.  Hence,  where  a  corporation 
was  chartered  to  conduct  a  charitable  hospital  but,  as  is  alleged,  it 
was  organized  for  such  purpose  in  order  to  enable  it  to  secure  the 
exemption  of  its  property  from  taxation,  and  it  is  actuaUy  conducting 
its  business  for  profit,  an  information  in  the  nature  of  quo  i/^arranto 
will  lie  notwithstanding  the  fact  that  the  state  might  have  proceeded 


the  purview  of  [the  statute  referred 
to.]  ♦  ♦  *  We  are  of  the  opinion 
that  it  is.  This  Statute  must  b^  con- 
strued with  reference  to  the  common 
law  upon  the  subject  to  which  it  re- 
lates.  It  is  true,  a  court  of  equity 
had  no  jurisdiction,  under  the  old 
chancery  practice,  to  decree  the  disso- 
lution of  a  corporation  by  a  forfeiture 
of  its  franchises,  either  at  the  suit  of 
an  individual  or  the  state;  but  it  is 
also  true  that  such  court  had  jurisdic- 
tion at  the  suit  of  the  attorney  gen- 
eral to  enjoin  the  abuse  or  misuse  of 
corporate  franchises  when  the  misuser 
was  productive  of  public  mischief.  2 
Mor.  Priv.  Corp.  1 1043.  The  authori- 
ties on  this  proposition  are  cpllected 
and  analyzed  in  a  masterful  opinion  by 
Byan,  G.  J.j  in  the',  case  of  Attorney 
Oeneral  v.  Bailroad  Companies,  35 
Wis.  523  [quoted  supra,  this  section], 
and  the  conclusion  reached  'that 
courts  of  equity  have  such  jurisdic- 
tion, and  that  it  is  a  very  beneficial 
jurisdiction,  almost  essential  to  pub- 
lic order  and  welfare.'  The  end  and 
purpose  for  which  the  state  granted 
corporate  franchises  to  the  defend- 
ant were,  as  declared  in  its  articles 
of  incorporation,  to  assist  its  members 
in  saving  and  investing  money,  and 
in  buying  and  improving  real  estate, 
and  in  procuring  money  for  other  pur- 
poses, by  loaning  or  advancing,  under 
the    mutual    building    society    plan. 


Now,  the  allegations  of  the  complaint 
show  that  this  beneficent  purpose  for 
which  the  defendant  received  its  fran- 
chises has  been  defeated  by  its  un- 
lawful acts,  that  its  violations  of  this 
provision  of  its  act  of  incorporation 
and  other  laws  binding  on  it  have  been 
so  substantial  and    continued    as  to 
amount   to   a  clear  violation   of  the 
condition  upon  which   the  franchises 
were  granted,  and  that  the  defendant 
can  no  longer  fulfill  the  end  for  which 
it  was  created.    Assuming,  as  we  must 
for  the  purposes  of  this  appeal,  the 
truth  of  the  allegations  in  the  com- 
plaint, the  defendant  has  been  and 
is  guilty  of  a  gross  misuser  of  its  fran- 
chises, and,  of  a  violation  of  the  laws 
binding  upon  it.     *     *     *    It  is  true 
that  some  of  its  more  flagrant  viola- 
tions were  years  ago,  but  it  has  not 
earned  a  condonation,  by  subsequent 
good  conduct.    *     *  *"•    If  the  alle- 
gations of  the  complaint  are  estab- 
lished on  the  trial,  it  would  seem  that 
the  court  would  be  justified  in  enjoin- 
ing the  defendant  from  further  ex- 
ercising  its  franchises  and  in  distrib- 
uting its  property  to  its  creditors  v^^ 
members.    Indeed,  under  sucl»  ciictwn- 
stances,  to  longer  permit  the    defe^^^' 
ant  to  misuse  its  franchises    ^or  the 
purpose  of  defrauding  its  pre^e^**  ^ 
future  members  would  be  a  apepr<>^** 
to  the  state  and  to  the  administration 

of  justice." 
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hy  injunctiozu^^  While  recognizing  that  there  has  been  some  con- 
trariety of  opinion  among  the  courts  as  to  whether  an  injunction  will 
issue  at  the  suit  of  the  attorney  general  to  restrain  an  excess  of  corpo- 
rate power  merely  because  it  is  such,  or  whether  before  it  will  issue 
' '  actual  threatened  injury  must  be  manifest, ' '  ^*  the  New  Jersey  court 
has  held  that  in  the  case  of  a  preliminary  injunction,  at  leasts  the 
better  reason  is  on  the  side  of  the  authorities  which  take  the  view  that 
an  injunction  should  not  issue  upon  a  mere  legal  intendment  but  that 
the  court  should  be  satisfied  that  there  is  a  real,  substantial  injury 
which  demands  the  issuance  of  the  writ  in  the  due  protection  of  the 
public.^* 

Where  it  is  sought  to  protect  public  rights  and  to  prevent  the  crea- 
tion of  a  public  nuisance  which  are  threatened  by  acts  in  excess  of 
corporate  powers,  it  is  not  necessary  that  the  suit  be  brought  through 
the  medium  of  a  private  relator.** 


11  People  ▼•  Hiehigan  Sanitariiuii 
ft  Benevolent  Afla'n,  151  Mieh.  452, 
115  N.  W.  423. 

It  Citing,  as  bept  exhibiting  this 
eantraiiety  of  opinion.  Green's  Brice's 
Ultra  Vires  (2nd  Ed.),  708j  Attorney 
General  t.  Chioago  &  N.  W.  By.  Co., 
35  Wi&  425f  Attorney  General  v. 
Shrewsbury  Bridge  Co.,  21  Ch.  Div. 
752;  Attorney  General  v.  Great  East- 
em  By.  Co.,  11  Ch.  Div.  449;  Attor- 
ney General  v.  Great  Northern  By. 
Co.,  1  Drew,  ft  S.  154,  6  Jar.  N.  S. 
1006;  Attorney  General  y.  Cocker- 
month  liocal  Board,  L.  B.  18  £q.  Cas. 
172. 

iSStoekton  v.  Central  B.  Co.  of 
New  Jersey,  50  N.  J.  £q.  52,  17  L.  B. 
A.  97,  24  Atl.  964. 

14 "The  rule,  both  in  England  and 
the  United  States,  except  as  changed 
by  statute,  is  that  it  is  the  Attorney 
General,  as  the  representative  of 
the  public,  who  sues  flor  invasions 
of  the  public  right,  whether  by  way  of 
purpresture  or  nuisance,  or  because  of 
corporate  excess."  Muncie  Natural 
Gas  Co.  V.  Muncie,  160  Ind.  97,  60 
L.  B.  A.  822,  66  N.  E.  436. 

In  a  New  Jersey  case,  based  on.  an 
information  filed  by  the  attorney  gen- 


eral for  the  purpose  of  restraining  a 
railroad  company  from  completing  a 
bridge  which  it  wa^  constructing 
across  the  Delaware  Biver,  and  of 
abating  the  piers  and  abutments  which 
it  had  already  erected,  which  bridge, 
piers  and  abutments  were  and  would 
be,  it  was  claimed,  a  purpresture  and 
public  nuisance,  it  was  urged  by  the 
defendant  that  the  information  was, 
"at  least,  irregular  for  want  of  a 
relator,  and  should  not  be  permitted 
to  stand,  unless  amended  by  the  in- 
sertion of  the  name  of  a  proper  per- 
son as  such.  But,"  said  the  court, 
"this  objection  must  not  prevail.  In 
equity,  as  in  the  law  court,  the  At- 
torney-General has  the  right,  in 
cases  where  the  property  of  the  sov- 
ereign or  the  interests  of  the  public 
are  directly  concerned,  to  institute 
suit,  by  what  may  be  called  civil 
information,  for  their  protection. 
The  state  is  not  left  without  redress 
in  its  own  courts  because  no  private 
citizen  chooses  to  encounter  the  diffi- 
culty of  defending  it,  but  has  appoint- 
ed this  hi^  public  officer,  on  whom 
it  ha»  cast  the  responsibility  and  to 
whom,  therefore,  it  has  given  the 
right  of  appearing  in  its  behalf  and 
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§  3321.  —  Right  of  third  person  to  enjoin.  Regardless  of  whether 
an  abuse  or  transcending  of  corporate  powers  can  be  reached  by  the 
Btate  by  injunction  or  only  by  quo  warranto,"  it  is  undoubtedly  true 
that  the  mere  fact,  without  more,  that  a  corporation  has  been  guilty 
of,  or  is  doing,  an  ultra  vires  act  or  ultra  vires  acts  does  not  give  a 
private  person  not  specially  injured  thereby,  the  right  to  proceed,  on 
his  own  initiative  and  in  his  own  name,  against  such  corporation  by 
injunction.^*  When,  however,  such  a  person  has  sustained  injury, 
peculiar  to  himself,  as  a  result  of  the  ultra  vires  act  or  acts  complained 
of,  the  rule  would  seem  to  be  otherwise.^''    But  in  such  a  case,  it  is 


invoking  the  judgment  of  the  eourts 
on  such  questions  of  public  moment. 
The  same  point  was  lately  rabed  in 
the  Supreme  Court,  (Attorney-Gener- 
al V.  Del.  &  B.  B.  B.  Co.,  9  Vroom 
282,)  and  there  decided  in  accordance 
with  the  views  of  the  Chancellor  and 
this  court  in  the  present  case."  At- 
torney-General V.  Delaware  &  B.  B. 
R.  Co.,  27  N.  J.  Eq.  631,  632.  See 
also  Stockton  v.  Central  B.  Co.  of 
New  Jersey,  50  N.  J.  Eq.  52,  17  L. 
B.  A.  97,  24  Atl.  964. 

The  intervention  of  a  private  re- 
lator is  not  necessary  in  an  action 
to  restrain  a  corporation  from  vio- 
lating the  rights  of  the  people  of  the 
state  and  creating  a  public  nuisance 
by  polluting  the  waters  of  a  stream, 
but  the  attorney  general  may  main- 
tain the  action  on  his  own  informa- 
tion. People  V.  Truckee  Lumber  Co., 
116  Cal.  397,  39  L.  B.  A.  581,  58  Am. 
St.  Bep.  183,  48  Pac.  374. 

15  See  the  next  preceding  section 
and   §  1524,  supra. 

l^A  person  owning  or  occupying 
property  in  a  town  has  no  right,  by 
reason  of  auch  fact,  to  enjoin  a  rail- 
road company,  the  road  of  which  runs 
near  his  property,  from  allowing  a 
house  to  be  built  aiid  occupied  by  its 
licensee  for  the  storage  of  cotton 
seed  to  be  forwarded  over  its  line,  on 
the  ground  that  such  action  is  ultra 
vires  of  the  company.  Bichmond  Cot- 
ton Oil  Co.  V.  Cajstellaw,  134  Ga.  472, 
67  8.  E.  1126. 


If  a  street  railroad  company  "vi- 
olates its  charter,  or  fails  to  perform 
the  conditions  under  which  it  exer- 
cises its  franchises,  or  if,  in  the  man- 
agement of  its  trains  or  business,  it 
unlawfully  occupies  or  obstructs  the 
public  highway,  the  remedy  in  the 
former  case  is  by  a  proceeding  in  be- 
half of  the  people  by  the  attorney 
general  to  annul  or  forfeit  its  fran- 
chise, and  in  the  latter  by  indict- 
ment or  proceedings  under  the  stat- 
ute." Moore  v.  Brooklyn  City  B.  Co., 
108  N.  Y.  98,  15  N.  E.  191. 

17 "We  think  that  the  question  of 
the  power  of  the  court  to  grant  an 
injunction ^t  the  suit  of  an  individu- 
al injuriously  affected  by  the  ultri 
vires  acts  of  the  corporation  is  set- 
tled in  the  affirmative  by  the  previous 
adjudications  of  this  court."  Alpe- 
na V.  Alpena  Circuit  Judge,  97  Ifich. 
550  (injunction  against  municipali- 
ty's incurring  indebtedness),  56  N. 
W.  941,  citing  Curtenius  v.  Hoyt,  37 
Mich.  583  (injunction  against  town- 
ship's i;9suance  of  railroad  aid  bonds). 

In  Hudson  River  Tel.  Co.  v.  Water- 
vliet  Turnpike  &  Bailway  Co.,  136  N. 
Y.  393,  17  L.  B.  A.  674,  31  Am.  St. 
Bep.  838,  32  N.  E.  148,  the  court 
said:  **A11  the  injuries  of  which  the 
plaintiff  complains  [and  which  it 
sought  to  remedy  by  injunction]  a'® 
due  to  the  adoption  by  the  defendant 
of  the  single  trolley  system  of  electric 
propulsion.  It  i)ecomes,  therefore,  ot 
the.   first    importance    to    determine 


5132 


Ch.  51] 


Injunctions 


[§  3321 


not  the  fact  that  the  corporation  has  been  guilty  of  an  offense  against 
the  state,  but  the  fact  that  special  injury  to  the  complainant  has  fol- 
lowed the  commission  of  such  offense,  that  gives  the  right  to  the  injunc- 
tion. In  other  words,  while  a  private  persoA  may  have  an  injunction 
to  vindicate  his  private  rights  as  well  where  they  are  violated,  by  a 
corporation's  abuse  or  transcending  of  its  charter  powers  as  where 
they  are  violated  by  a^y  other  manner  of  wrong,  he  cannot  assume  to 
vindicate  the  offended  majesty  of  the  state  by  injunction  any  more 
than  he  can  by  any  other  judicial  process.^*    In  a  Connecticut  case  in 


whether  this  change  of  motive  pow- 
er was  authorized  by  law.  The  plain- 
tiif  makes  a  vigorous  attack  upon 
the  right  of  the  railway  company  to 
the  enjoyment  of  such  a  franchise, 
and  urges  many  grounds  in  support 
of  ito  position.  We  cannot  assent  to 
the  argument  of  the  learned  counsel 
for  the  defendant,  that  the  determina- 
tion of  this  question  is  immaterial, 
because  the  state  alone,  by  its  attor- 
ney general,  can  bring  suit  for  a  usur- 
pation of  corporate  powers,  or  be- 
cause, ordinarily,  the  local  authorities 
must  prosecute  for^an  unlawful  ob- 
struction of  the  streets,  not  involving 
the  appropriation  of  private  proper- 
ty. In  the  case  of  a  corporation  ex- 
ercising a  delegated  authority  for  the 
public  benefit,  the  actionable  quality 
of  a  private  injury  resulting  there- 
from may  depend  upon  the  legisla- 
tive wiU,  and  the  aggrieved  party 
may  be  without  remedy  if  the  dam- 
age su3tained  is  the  result  of  the 
proper  exercise  of  a  power  or  privi- 
lege conferred  by  law,  and  a  right 
of  action  is  not  given  by  express  en- 
actment. This  immunity  from  lia- 
bility does  not,  however,  extend  to 
acts  which  are  ultra  vires,  or  which 
are  equivalent  to  a  confiscation  or 
condemnation  of  the  property  rights 
of  the  citizen  unless  provision  is 
made  for  due  compensation.  If  the 
sovereign  power  has  never  granted 
to  the  defendant  the  right  to  make 
use  of  electricity  in  the  traction  of 
its  cars  in  the  streets  of  Albany,  it 


must  respond  to  the  plaintiff,  and  to 
all  others  whose  lawful  pursuits  are 
invaded  by  its  illegal  procedure. '^ 

' '^Corporations  will  be  restrained 
by  a  court  of  equity  from  a  gros^ 
abuse  of  their  powers  when  to  the 
injury  of  individuals."  Mayor,  etc., 
of  Frederick  v.  Groshon,  30  Md.  436, 
96  Am.  Dec.  591  (injunction  against 
municipal  corporation).  ^ 

So  where  a  turnpike  company  at- 
tempts to  collect  toll  from  persons 
whom  the  company's  charter  exempts 
from  the  payment  thereof,  an  in- 
junction will  lie  at  the  suit  of  such 
persons.  Louisville  &  T.  Turnpike 
Bead  Co.  v.  Boss,  19  Ey.  L.  Bep.  1954, 
44  S.  W.  981. 

IS  "It  is  clear  that  any  ^uit  to  com- 
pel the  performance  of  a  corporate 
duty,  in  which  the  petitioners  show 
no  interest  different  from  that  of  the 
whole  public, '  should  be  brought  in 
the  name  of  the  attorney  general,  and 
cannot  be  maintained  in  the  name  of 
these  petitioners. ' '  Shackley  v.  East- 
ern B.  Co.,  98  Mass.  93  (3uit  to  com- 
pel railroad  company  to  run  statutory 
number  of  trains)  as  quoted  in  Erin 
Tp.  V.  Detroit  ft  E.  Plank-Boad  Co., 
115  Mich.  465,  73  N.  W.  566. 

In  view  of  the  existence  of  statutes 
providing  for  the  bringing  of  suits 
by  public  officers  for  violations  of  the 
railroad  law,  saving  the  rights  of  pri- 
vate persons  to  bring  suits  against 
railroad  companies  for  private  dama- 
ges and  giving  to  courts  of  equity,  in 
suits  brought  under  the  direction  of 
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whicli  a  steam  railroad  company  sotiKht  to  enjoin  the  construction  of 
an  electric  interurban  railway,  paralleling  its  road,  the  two  separate 
grounds  on  which  JC  predicated  its  right  to  an  injunction  being  con- 
tained in  two  separate  counts  in  its  complaint,  the  lower  court  granted 
an  injunction  on  the  first  count  and  denied  the  writ  on  the  second. 
From  the  judgment  rendered  both  parties  appealed,  the  defendant 
from  the  granting  of  the  injunction  on  the  one  count  and  the  plaintiff 
from  the  denial  of  it  on  the  other.  In  afSrming  the  judgment  of  the 
lower  court,  the  Supreme  Court  of  Connecticut,  after  observing  that 
the  court  below  had  found  that  the  construction  of  the  railway  was 
ultra  vires  as  to  each  of  the  three  defendant  street  railway  companies, 
said:  **The  sole  question,  •  •  •  upon  the  plaintiff's  appeal,  is 
whether  the  plaintiff  had  suf&cient  interest  to  maintain  this  suit,  and 
this  depends  upon  whether  any  legal  or  equitable  rights  or  interests 
of  the  plaintiff  were  about  to  be  invaded  by  the  proposed  ultra  vires 
acts.  If  the  defendants  owed  to  the  plaintiff  no  legal  or  equitable 
duty  to  abstain  from  doing  the  acts  complained  of,  the  plaintiff  is 
not  entitled  to  an  injunction  to  restrain  them  from  doing  that  which 
does  it  no  legal  harm.""  Continuing,  the  court  quoted  Mr.  High's 
statement,  in  his  work  on  Injunctions  to  the  effect  that  "the  simplest 
and  most  generally  accepted  test  in  determining  whether  one  is  a 
proper  party  plaintiff  to  a  bill  for  an  injunction  is  whether  he  pos- 
sesses a  legal  or  equitable  interest  in  the  subject-matter  of  the  con- 
troven^";**  declared  that  this  test  is  a  reasonably  safe  guide  if  the 
terms  ** legal  or  equitable  interest"  be  given  a  fairly  liberal  construc- 
tion;** quoted  the  statement  of  the  Supreme  Court  of  the  United 
States  that  "the  legal  interest  which  qualifies  a  complainant  other 

the  attorney  general,  ^ower  'to  grant      owners,  but  that  the  remedy  was  by 


injunctions  to  restrain  corporations 
from  transacting  business  not  author- 
ized by  their  charters,  the  Supreme 
Court  of  Michigan  held  that  private 
citizens  and  property  owners  who  had 
contributed  to  the  building  of  a  rail- 
road through  their  city  upon  the  rep- 
resentation and  understanding  that 
the  road  would  increase  the  value  of 
their  property  cannot  maintain  a  biU 
to  restrain  the  taking  up  of  the  track 
or  the  discontinuance  of  the  use 
thereof  in  the  city,  the  injury  ap- 
prehended not  being  specific  to  them 
nor  to  their  property,  but  common  to 
their  feUow  citizens    and    property- 


suit  in  the  name  of  the  attorney  gen- 
eral. Henry  v.  Ann  Arbor  B.  Co.,  116 
Mich.  314,  75  N.  W.  886. 

See,  generally^  as  to  the  right  of  a 
stranger  to  a  corporate  contract  to  in- 
terpose the  plea  of  ultra  vires,  1 1527 
et  seq.,  supra. 

19  New  England  B.  Co.  v.  Central 
By.  &  Elec.  Co.,  69  Conn.  47,  36  AtL 
1061. 

80  High  on  Injunctions,  par.  756  (2 
High  on  Injunctions  [4th  Ed.], 
i  1556). 

tlNew  England  B.  Co.  v.  Central 
By.  &  Elec.  Co.,  supra. 
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than  the  state  itself  to  sue,  in  snch  a  case,  is  a  pecuniary  interest  in 
preventing  the  defendant  from  doing  an  act  where  the  injury  alleged 
flows  from  its  quality  and  character  as  a  breach  of  some  legal  or  equi- 
table duty/*  ••  and  said :«  **The  only  injuty,  then,  of  which  the  plain- 
tiff could  be  heard  to  complain  in  the  Qourt  below,  was  an  invasion  of 
some  of  its  legal  or  equitable  rights.  If  none  of  these  were  threat- 
ened by  the  acts  complained  of,  the  plaintiff  was  Hot  entitled  to  the 
injunction*  •  •  •"  The  acts  eomplained  of  in  the  second  count  are 
merely  ultra  vires  actd/  illegal  in  a  certain  sense  as  against  the  state, 
but  in  and  of  themselves  inVaditig  no  right,  legal  or  equitable,  of  the 
plaintiff.  Neither  the  plaintiff's 'charter,  nor  any  law  of  this  state, 
imposed  a  duty  upon  the  defeMdtLnts  towards  the  plaintiff  not  to 
build  ff' railway  deviating  frofn  the  chajrtered  route,  or  not  t6'  build 
one  beyond  the  chartered  termini,  or  not  to  exercise  powers  and  rights 
not  granted  to  them.  The  state**  or  the  stockholders •*  may  restrain 
the  defendants  from  exercising  powers  not  conferred  by  their  charters, 
but  this  does  not  confer  any  right  of  action  in  this  respect  upon  the 
;plaintiff,  unless  its  own  legal  or  equitable  rightij  are  invaded  by  such 


exercise. 


>» 


ttNew  Orleans,  M.  is  T.  B.  Co.  v. 
EUerman,  105  U.  8.  166,  26  h.  Bd. 
1015.  .... 

s^See  next  preceding  seetion  and 
{1524,  snpra. 

M8ee  i  1626,  flnpray  and  i  3322,  In* 
fra. 

MNew  !E^land  B.  Ot>.  v.  Central 
By.  ft  Elee.  Co.,  snpra.  See  also  New 
Hartford  Water  Co.  v.  VUlage  Water 
Co.,  87  Conn.  183,  87  AtL  358. 

In  affirming  the  decree  diamissing 
the  bin  in  H.  B.  Anthony  Shoe  Co.  v* 
West  Jersey  B.  Co.,  57  N..  J.  Bq.  607, 
618f  42  Atl.  279,  wherein  the  com- 
plainant aUeged  that  it  was  the  ownet 
of  land  abutting  on  a  certain  street, 
and  that  the  defendant  railroad  com- 
pany had  laid  and  was  nsing^  four  sep- 
arate parallel  tracks  on  such  street 
in  front  of  complainant's  premises 
whereby' complainant  was  practically 
excluded  from  the  use  of  the  street; 
denied  that  defendant  had  a  right  to 
maintain  its  tracks  in  the  street;  de- 
clared that   they   constituted  a  nui- 


sance, and  prayed  for  an  injunction, 
the  New  Jersey  Court  of  Errors  and 
Appeal^  declared  that  ''assuming  that 
the  defendant  company  has  laid  its 
railroad  tracks  in  the  public  highway 
without  authority,  and  that  they  con- 
stitute a  public  nuisance,  the  com- 
plainant cannot  successfully  maintain 
this  suit.  Where  the  injury  com- 
plained' of  is  an  erection  in  front  of 
complainant 's  property,*  and  he  owns 
the  soil  in  the  street  upon  which  it  is 
built,  the  injury  is*  to  his  individual 
rights,  and  not  as  part  of  the  public, 
and  the  suit  must  be  instituted  in  his 
name.  ^In  this  case,  as  has  been  be- 
fore shown,  the  complainant  has  no 
title  to  the  soil  in  the  street  in  front 
of  his  premises,  or  to  any  part  of  it. 
His  injury  in  legal  contemplation,  is 
not  different  in  character  from  that 
which  every  other  citizen  sustains. 
*  *  *  A  suit  cannot  be  maintained 
to  restrain  a  nuisance  which  injures 
the  complainant  only  in  right  enjoyed 
by  him  as-one  of  the  public.    In  such 
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In  Pennsylvania,  it  is  expressly  provided  by  statute  that  **it  shall 
be  the  duty  of  the  court  •  •  •  to  examine,  inquire  and  ascertain 
whether  such  corporation  does  in  fact  possess  the  right  or  franchise 
to  do  the  act  from  which  such  alleged  injury  to  private  rights,  or  to 
the  rights  and  franchises  of  other  corporations,  results;  and  if  such 
rights  or  franchises  have  not  been  conferred  upon  such  corporations ' 
such  courts,  if  exercising  equitable  power,  shall  by  injunction,  at 
suit  of  the  private  parties  or  other  corporations  restrain  such  injurious 
acts."  Referring  to  this  statute,  the  Supreme  Court  of  Pennsylvania 
has  said  that  ''if  it  does  anything  more  than  declare  the  previous  law, 
[it]  was  intended  to  reinforce  and  make  clearer  the  power  of  the  courts 
to  inquire  into  the  rights  and  franchises  of  corporations  in  suits  by 
private  individuals,  and  perhaps  in  some  degree  to  extend  the  class 
of  cases  in  which  such  inquiry  is  open  to  suitors  without  the  inter- 
vention of  the  commonwealth."  Further,  as  to  the  actual  effect  of  the 
statute,  the  court  held  that  it  did  not  make  an  injunction  a  matter  of 
right;  that  '*it  was  not  intended  to  do  away  with  or  change  the  gen- 
eral principles  on  which  equitable  relief  is  administered.  Notwith- 
standing, therefore,  the  use  of  the  imperative  'shall'  the  injunction 
is  not  to  be  granted,  unless  a  proper  case  for  injunction  be  made  out, 
in  accordance  with  the  principles  and  practice  of  equity.  The  word 
'shall,*  when  used  by  the  legislature  to  a  court,  is  usually  a  grant  of 
authority,  and  means  'may';  and,  even  if  it  be  intended  to  be  manda^ 


case,  an  information,  must  be  £led  for 
the  public,  in  the  name  of  the  attor- 
ney general,  on  behalf  of  the  state. 
And  it  makes  no  difference,  as  to  the 
remedy^  that  the  individual  would  be 
much  more  inconvenienced  by  the 
nuisance  than  many  others.  *  «  * 
In  cases  of  nuisance  it  is  weU  settled 
that  a  complainant  cannot  acquire  a 
stable  footing  in  a  court  of  equity 
without  showing  some  special  injury 
to  himself,  distinct  from  that  done 
to  the  public  at  large.  *  *  ♦  Un- 
der ordinary  circumstances,  where 
there  is  no  special  injury,  an&  where 
the  remedy  by  indictment  is  sufficient 
to  abate  the  nuisance,  and  to  restore 
to  the  public  use  the  entire  highway, 
equity  will  tot  interfere." 

On  the  authority  of  H.  B.  Anthony 
Shoe  Co.  V.  West  Jersey  B.  Co.,  supra, 
the  New  Jersey  Court  of  Chancery,  in 


Attorney  General  v.  Greenville  Sb  H. 
By.  Co.  (N.  J.  Ch.},  46  AtL  638,  while 
retaining  jurisdiction  of  the  informa- 
tion, filed  by  the  attorney  general  on 
the  relation  of  a  dredging  company 
against  a  railroad  company,  which  in- 
formation  attacked  the  construction 
of  a  branch  road  by  the  latter  com- 
pany across  an  avenue,  the  shore  and 
submerged  lands  at  the  end  of  which 
were  owned  by  the  dredging  company, 
on  the  ground  among  others  that  the 
construction  of  such  road  was  beyond 
the  railroad  company '3  powers  under 
the  railroad  laws^  granted  the  defend- 
ant's  motion  to  dismiss  the  bill  for 
an  injunction  brought  by  the  dredg- 
ing company  in  connection  wilh  the  at- 
torney general's  information  and  con- 
taining allegations  similar  to  those 
contained  in  such  information. 
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tory,  it  must  be  subject  to  the  necessary  limitation  that  a  proper  case 
has  been  made  out  for  the  exercise  of  the  power.''  *^  In  a  much  later 
case,  the  same  court  declared  that  under  the  provisions  of  such  statute 
"the  inquiry  is  limited  to  the  question  whether  therp  was  a  grant  to 
do  the  thing  complained  of.  If  so,  the  court  is  without  authority  to 
interfere."*^ 

§  3322.  Internal  aifaiTB  of  corporation.  The  rule,  heretofore  noted, 
which,  restricts  stockholders  in  interfering  with  the  management  of 
corporate  affairs  by  the  directors  applies,  of  course,  with  full  force  to 
those  cases  where  it  is  sought  to  effect  this  interference  by  means  of 
injunctions.**  Equity,  it  has  been  said,  rarely  interferes  *'with  the 
exercise  of  discretionary  powers  by  corporate  bodies  or  their  oflBcers 
to  whom  such  powers  are  confided.  And  it  is  a  well-settled  principle 
of  equity,  that  where  acts  requiring  the  exercise  of  judgment,  sci- 
ence and  professional  skill  are  confided  to  the  discretion  of  the  officers 
of  a  corporation,  the  exercise  of  that  discretion  will  not  be  legally 
disturbed,  nor  will  such  oflScers  be  enjoined,  except  when  abusing 
their  powers  to  the  injury  of  others.'*  ^    But  it  has  also  been  said — 


M3eeker  v.  Lebanon  is  M.  St.  By. 
Co.,  18S  Pa.  8t.  484,  41  AtL  612. 

Thifi  statute  ^'applies  to  direct  in- 
vasion of  rights,  not  consequential  in- 
juries resulting  from  contractual  re- 
lations." Blankenburg  v.  Philadel- 
phia Bapid  Transit  Co.,  22S  Pa.  338, 
77  Atl.  506. 

S7  Alexander  v.  Wilkes-Barre  An- 
thracite Coal  Co.,  254  Pa.  1,  L.  B.  A. 
1917  B  310,  98  Atl.  794,  citing  Blauch 
V.  Johnstown  Water  Co.,  247  Pa.  71, 
93  AtL  169. 

The  statute  ''contemplates  nothing 
more  than  that  it  shall  be  made  to 
appear  from  the  charter  that  the  cor- 
poration has  the  power  to  do  the  par- 
ticular act  in  controversy,  and  which 
involves  some  right  of  the  contestant; 
but  when  we  get  beyond  this,  we  as- 
sume something  with  which  we  have 
no  business  in  a  collateral  proceeding; 
we  assume  to  assert  the  rights  of  a 
third  party,  the  commonwealth  who 
may  or  may  not,  at  her  own  option,  in- 
sist upon  the  observance  of  those 
rights."    In  re  Western  Pennsylvania 


B.  Co.  ^8  Appeal,  104  Pa.  St.  399, 
quoted  in  Blauch  v.  Johnstown  Water 
Co.,  supra. 

Where  a  railroad  company  proposes 
to  construct  a  street  railway  and  thus 
exercise  a  right  expressly  withheld 
from  it,  the  owner  of  property  abut* 
ting  on  a  street  intended  to  be  occu- 
pied by  the  company  may  have  an  in- 
junction under  the  Pennsylvania  stat- 
ute. Mory  V.  Oley  Valley  By.  Co.,  199 
Pa.  152,  48  Atl.  971. 

So  also  one  street  railway  company 
may  enjoin  another  from  unlawfully 
laying  tracks  in  a  street  already  occu- 
pied by  the  complainant.  German - 
town  Passenger  By.  Co.  v.  Citizens' 
Passenger  By.  Co.,  151  Pa.  St.  138, 
24  Atl.  1103. 

28  See   iil726,   1733. 

89  Rogers  V.  Lafayette  Agr.  Works, 
52  Ind.  296,  304,  citing  High  on  In- 
junctions, S  763  (4th  Ed.,  §  1186).  See 
alflo  Talbot  J.  Taylor  &  Co.  v.  South- 
ern Pac.  Co.,  122  Fed.  147;  Wallach 
V.  Billings,  161  HI.  App.  317. 

When  the  directors  of  a  corporation 
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and  by  a  court  of  the  same  state  as  the  one  making  the  statement 
above  quoted — that  **it  seems  to  be  settled  law  that  injunction  is 
the  proper  remedy  where  the  proposed  unauthorized  action  of  the 
corporation  or  its  directors  will  prejudice  the  rights,  of  a  stock- 
holder."*®   While  this  last-quoted  statement  is  so  broad  as  to  tend 


have  not  been  guilty  of  usurpation  or 
fraud  -or  gross  negligence,  dissatisfied 
stockholders  are  not  entitled  to  an  in- 
junction to  control  the -discretion  of 
the  directors  in  the  matter  of  corpo- 
rate business,  policy  or  management. 
Skeen  V.'  Warren  Irrigation  Co.,  42 
Utah  602,   132 'Pac.  1162. 

**This  court,"  says  the  Supreme 
Court  of  Louisiana,  ''will  not  readily 
interfere  with  the  acts  of  the  board 
of  directors  in  the  management  of  a 
corporation  in  the  absence  of  a  clear 
showing  of  fraud,  or  a  breach  of  trusty 
for-  there  is  a  presumption  that  the 
acts  of  the  board  of  directors  are  for 
the  good  of  the  corporation.  If  the 
stockholders  are  not  satisfied  with  the 
management  and  acts  of  the  board  of 
directors,  their  remedy  lies  in  the  elec- 
tion of  another  board,  and  the  court 
will  not  take  away  the  management 
of  the  corporation  'from  the  board  of 
directors,  because  some  stockholders 
do  not  approve  some  of  their  acts." 
McCloskey  v.  New  Orleans  Brewing 
Co.,  128  La.  197,  54  So.  738.  • 

An  injunction  granted  on  an  et. 
parte  interlocutory  application,  de- 
priving the  directors  of  a  corporation 
of  the  management  of  the  corporate 
business  is  void.  Port  Huron  &  G. 
Ry.  Co.  V.  St.  Clair  Circuit  Judge, 
31  Mich.  496. 

* '  While  the  courts  will  not  interfere 
with  the  internal  affairs  of  a  corpora- 
tion, the  equity  power/s  of  the  court 
may  be  invoked  to  restrain  officers  or 
directors  from  abusing  their  powers." 
Lawrence  v.  Weber,  65  N.  Y.  Misc. 
603,  120  N.  Y.  Supp.  289.  See  also 
§  1526,  supra.  ^     . ' 

'    "The  legal  interest  which  qualifies 


s  complainant  other  than  the  state  it- 
self to  sue  *  *  *  is  a  pecuniary 
interest  in  preventing  the  defendant 
from  doing  an  act  where  the  injury 
alleged  flows  from  its  quality  and 
character  as  a  breach  of  some  legal  or 
equitable  duty.  A  stockholder  of  the 
company  has  such  an  interest  in 're- 
straining it  within  the  limits  of  the 
enterpri/se  for  which  it  was  formed> 
because  that  is  to  enforce  his  contract 
of  membership."  New  Orleans,  Mo- 
bile &  Texas  B.  Co.  v.  Ellerman,  105 
U.  S.  166,  26  L.  Ed.  1015. 

The  fact  that  the  defendant  which 
it  is  SQught  to  restrain  from  enterinj^ 
upon,  cutting  timber  from,  crossing 
over,  hauling  or  banking  logs  on,  or 
using  or  injuring,  certain  premises  of 
the  plaintiff,  is  a  lumbering  corpora- 
tion, and  that  a  part  of  its  business 
is  the  handling  of  logs^  will  not  bring 
the  suit  within  the  operation  of  a 
3tatute  •  which  forbids  the  issuance  of 
iBm  injunction  to  suspend  the  general 
and  ordinary  business  of  a  corpora- 
tion. Marshfield  Laud  Ss  Lumber  Co. 
V.  John  Week 'Lumber  Co.,  108  Wis. 
268,  84  N.  ^.  434. 

SORedkey  Citizens'  Natural  Gas, 
Light,  Fuel  &  Petroleum  Co.  v.  Orr, 
27  Ind.  App.  1,  60  N.  E.  716.  See  also 
1 1526. 

The  control  of  a  court  of  equity  over 
the  business  conduct  of  a  corporation 
is  exactly  the  same  as  its  control  of 
the  conduct  of  a  natural  person.  "The 
contracts  of  either  will  be  rectified, 
annulled,  or  specifically  enforced,  and 
the  duties  of  either  as  trustee,  or  it3 
right  as  cestui  que  trust,  will  be  en- 
forced and  protected.  Any  illegal 
conduct  of  'either  leading  to  irrepa- 
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to  mislead^  it  is  undoubtedly  true  that,  properly  qualified,  the  rule 
thereby  aunounced  is  correct.  What  are  some  of  the  recognized  quali- 
fications of  the  rule  cannot,  perhaps^  be  better  stated  than  in  the 
language  of  the  Supreme  Court  of  the  United  States.  In  sustaining 
a  demurrer  to  a  bill  in  equity,  brought  by  a  shareholder  in  a  water 
company,  in  which  bill  it  was  alleged  that  the  company  was  unneces- 
sarily supplying  free  water  for  certain  municipal /purposes  to  the 
injury  of  the  plaintijS,  of  other  fihareholders,  and  of  the  company  itself, 
that  court  said:  ''We  understand  *  *  *  that,  to  enable  a  stock- 
holder in  a  corporation  to  sustain  in  a  court  of  equity  in  his  own  name, 
a  suit  founded  on  a  right  of  action  existing  in  the  corporation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate  plaintiff,  there 
must  exist  as  the  foundation  of  the  suit:  Some  action  or  threatened 
action  of  the  managing  board  of  directors  or  trustees  of  the  corpora- 
tion, which  is  beyond  the  authority  conferred  on  them  by  their  char- 
ter or  other  source  of  organization ;  or  such  a  fraudulent  transaction, 
completed  or  contemplated  by  the  acting  managers,  in  connection  with 
some  other  party  or  among  themselves,  or  with  other  shareholders  as 


rable  iajiaj  will  be  enjoined.  A  nui- 
sance ereated  by  either  wiU  be  re- 
strained." Stockton  V.  American  To- 
bacco Co.,  55  N.  J.  £q.  352,  36  Atl. 
971. 

''To  enjoin .  certain  of  the  stock- 
holders of  a  corporation  from  proceed- 
ing iUegally  and  wrongfully,  at  the 
suit  of  other  stockholders  injured 
thereby,  is  among  the  acknowledged 
powers  of  a  court  of  equity."  State 
V.  Kennan,  35  Wash.  52,  76  Pac.  516. 

"The  protection  of  the  rights  of 
shareholders  in  incorporated  compa- 
nies against  the  improper  or  illegal  ac- 
tion of  other  shareholders  or  of  the 
officers  of  the  company  is  a  favorite 
branch  of  the  jurisdiction  of  equity 
by  injunction,  and  it  may  be  asserted, 
as  a  general  rule,  that  courts  of 
equity  wiU  enjoin,  on  behalf  of  the 
stockholders  of  an  incorporated  com- 
pany, any  improper  alienation  or  dis- 
position of  the  corporate  property  for 
other  than  corporate  purposes,  and 
wOl  restrain  the  commission  of  acts 
which  are  contrary  to  law  and  tend 
to  the  destruction  of  the  franchises 


as  well  as  the  improper  management 
of  the  business  of  the  company,  or 
a  wrongful  diversion  of  the  funds. 
And,  in  such  cases,  equity  may  grant 
relief  at  the  suit  of  a  single  stocks 
holder.  So,  if  the  managers  of  the 
company  are  about  to  engage  in  any 
enterprise  not  contemplated  by  their 
charter,  or  are  proceeding  to  apply  the 
corporate  funds  to  any  other  than  cor- 
porate purposes,  or,  in  general,  if 
they  are  transcending  their  charter, 
equity  wiU  interfere."  Bogers  v. 
Lafayette  Agr.  Works»  52  Ind.  296, 
304. 

An  interested  property  owner  who  is 
also  a  stockholder  in  a  street  railway 
company  which  is  under  the  jurisdic- 
tion of  the  state  railway  commission 
may  enjoin  the  company  from  discon- 
tinuing the  lines  operated  by  it  over 
certain  streets  without  authority  from 
such  commission  so  to  do.  H.  Herpol- 
sheimer  Co.  v.  Lincoln  Traction  Co.,  96 
Neb.  154,  147  N.  W.  206^ 

A  stockholder  suing  for  an  injunc- 
tion to  vindicate  his  own  personal 
rights   as  such  will   not  be   entitled 
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will  result  in  serious  injury  to  the  corporation,  or  to  the  interests 
of  the  other  shareholders ;  or  where  the  board  of  directors,  or  a  ma- 
jority of  them,  are  acting  for  their  own  interest,  in  a  manner  de- 
structive of  the  corporation  itself,  or  of  the  rights  of  the  other 
shareholders ;  or  where  the  majority  of  shareholders  themselves  are  op- 
pressively and  illegally  pursuing  a  course  in  the  name  of  the  cor- 
poration, which  is  in  violation  of  the  rights  of  the  other  shareholders, 
and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 
Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable  in- 
jury or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers,  but  the  foregoing  may  be  regarded  as  an  out- 
line of  the  principles  which  govern  this  class  of  cases.  But,  in  ad- 
dition to  the  existence  of  grievances  which  call  for  this  kind  of  relief, 
it  is  equally  important  that  before  the  shareholder  is  permitted  in  his 
own  name  to  institute  and  conduct  a  litigation  which  usually  belongs 
to  the  corporation,  he  should  show,  to  the  satisfaction  of  the  court, 
that  he  has  exhausted  all  the  means  within  his  reach  to  obtain  within 
the  corporation  itself,  the  redress  of  his  grievances,  or  action  in  con- 


thereto  when  the  ait  contemplated  by 
the  directors  and  complained  of  by 
the  plaintiff  will  not  prejudice  such 
rights.  Quin  v.  Havenor,  118  Wis. 
53,  94  N.  W.  642. 

''  If  a  corporation  is  employing  its 
statutory  powers,  funds,  etc.,  for  pur- 
poses not  within  the  scope  of  its  in- 
stitution, a  court  of  equity  will,  upon 
the  application  of  a  single  dissentient 
stockholder    interfere    by   injunction. 

*  *  •  The  right  of  a  stockholder 
to  this  interference  seems  to  be 
placed  upon  the  ground  that  from  the 
fact  that  the  corporation  was  created 
for  certain  purposes  there  is  an  im- 
plied contract  that  it  shall  not  divert 
its  powers  or  funds  to  other  pur- 
poses, and  that  such  diversion  would 
be    a  species     of  breach     of    truBt, 

*  *  *  as  well  as  a  violation  of  law 
which  might  endanger  the  existence 
of  its  charter.  *  »  ♦  But  it  is  to 
a  dissentient  stockholder  that  the  re- 
lief is  granted,  and  to  a  stockholder 
who  comes  with  diligence  to  assert 
his  rights.  If  a  stockholder  assents 
to  acts  ultra  vires,  or  although  not 


originally  or  expressly  assenting,  has 
for  an  unreasonable  time  asquiesced 
and  has  permitted  them  to  go  unques- 
tioned, so  that  other  parties  who  have 
acted  upon  the  faith  of  them  (as  for 
instance  by  making  large  expenditures 
of  money,)  would  suffer  great  injury 
from  their  repudiation,  a  court  of  e^ 
uity  would  not  easily  be  induced  to 
grant  relief  at  the  instance  of  such 
stockholder."  Stewart  v.  Erie  &  W. 
Transp.  Oo.,  17  Minn.  372  (Gil.  348, 
375).    See  also  S  1526. 

Under  the  National  Bank  Act  (5 
Fed.  St.  Ann.  p.  188,  {5242)  which 
provides  that  "no  •  •  •  injunc- 
tion •  •  »  shall  be  issued  against 
[any  national  banking]  ♦  •  •  as- 
fiociation  or  its  property  before  final 
judgment  in  any  suit,  action,  or  pro- 
ceeding, in  any  state,  county,  or  mu- 
nicipal court,"  an  injunction  cannot 
issue  against  a  national  bank  even 
after  it  has  ceased  to  be  a  going  con- 
cern and  although  the  sole  contro- 
versy is  one  between  the  shareholders 
and  the  directors.  Wallach  v.  Bil- 
lings,  161  HI.  App.  317. 


5140 


? 


Ch.  51] 


Injunctions 


[§  3322 


formity  to  his  wishes.'^    He  must  make  an  earnest,  not  a  simulated 
effort,  with  the  managing  body  of  the  corporation,  to  induce  remedial 
action  on  their  part,  and  this  must  be  made  apparent  to  the  court.    If 
time  permits,  or  has  permitted,  he  must  show,  if  he  fails  with  the  di- 
rectors, that  he  has  made  an  honest  effort  to  obtain  action  by  the  stock- 
holders as  a  body,  in  the  matter  of  which  he  complains.     And  he 
must  show  a  case,  if  this  is  not  done,  where  it  could  not  be  done,  or 
it  ^was  not  reasonable  to  require  it.    The  efforts  to  induce  such  action 
as  complainant  desires  on  the  part  of  the  directors,  and  of  the  share- 
holders when  that  is  necessary,  and  the  cause  of  failure  in  these  efforts, 
should  be  stated  with  particularity,  and  an  allegation  that   com- 
plainant was  a  shareholder  at  the  time  of  the  transactions  of  which  he 
complains,  or  that  his  shares  have  devolved  on  him  since  by  operation 
of  law    •    •    •    should  be  in  the  bill,  which  should  be  verified  by 
affidavit."**    Beyond  this  point,  and  as  to  when  and  in  what  cir- 
cumstances an  injunction  will  lie  at  the  suit  of  a  stockholder  **  to  re- 
strain corporate  acts  which  will  result  in  injury  to  him,  no  inclusive 


Sl«See  further  on  this  particular 
proposition  Dimpfel  v.  Ohio  &  M.  B. 
Co.,  110  U.  S.  209,  28  L.  Ed.  121; 
Converse  v.  Dimock,  22  Fed.  573,  574. 

SSHawes    v.   Contra    Costa    Water 
Co.,  104  U.  S.  450,  26  L.  Ed.  827,  con- 
sidering  Bodge  v.  Woolfiey,  18  How. 
(U.  S.)  331,  15  L.  Ed.  401,  a  suit  by 
a  stockholder  in  a  bank  to  enjoin  the 
collection    from    the   bank    of   a    tax 
claimed  to  be   illegal,   in   which   the 
court    said:      "It   is   now   no   longer 
doubted,    either    in    England    or    the 
United  States,  that  courts  of  equity  in 
both,  have  a  jurisdiction  over  corpora- 
tions, at  the  instance  of  one  or  more 
of  their  members;  to  apply  preventive 
remedies    by    injunction,    to    restrain 
those  who  administer  them  from  doing 
acts  which  would  amount  to  a  viola- 
tion  of  charters,  or   to   prevent   any 
misapplication    of    their    capitals    or 
profits,  which  might  result  in  lessening 
the  dividends  of  stockholders,  or  the 
value  of  their  shares,  as  either  might 
be  protected  by  the  franchises  of  a 
corporation,  if  the  acts  intended  to  be 
done  create  what  is  in  the  law  denom- 
inated a  breach   of  trust.     And  the 


jurisdiction  extends  to  inquire  into, 
and  to  enjoin,  as  the  ease  may  re- 
quire that  to  be  done,  any  proceed- 
ings by  individuals,  in  whatever  char- 
acter they  may  profess  to  act,  if  the 
subject  of  complaint  is  an  imputed 
violation  of  a  corporate  franchise,  or 
the  denial  of  a  right  growing  out  of 
it,  for  which  there  is  not  an  adequate 
remedy  at  law." 

See  also  Skeen  v.  Warren  Irrigation 
Co.,  42  Utah  602,  132  Pac.  1162, 
wherein  the  doctrine  embodied  in  the 
quotation  from  Dodge  v.  Woolsey  is 
recognized  as  sound  but  is  held  to  be 
inapplicable. 

For  a  further  and  detailed  treat- 
ment of  the  remedies  of  stockholders 
for  injuries  to  the  corporation,  see 
the  chapter  on  Stock  and  Stockhold- 
ers, infra. 

SS  Demand  that  corporation  sue,  as 
condition  precedent,  under  both  state 
and  federal  practice,  to  right  of  stock- 
holder to  bring  suit  generally,  see 
§§2681-2683,  supra,  and  the  chapter 
on  Stock  and  Stockholders,  infra,  and 
see  also  Chap.  41,  supra. 
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rule  can  be  laid  down,  but  bere,  as  in  other  suits  for  injunctive  re- 
lief, each  case  will  in  large  measure  turn  upon  its  own  merits.'^ 

As  illustrative  of  the  views  of  the  various  courts  upon  the  subject 
it  has  been  held  that  an  injunction  will  lie  at  the  suit  of  stockholders 
to  prevent  the  directors  from  misappropriating  the  corporation's 
funds,**  and,  again,  that  a  preliminary  injunction  may  issue  at  the 
suit  of  stockholders  to  prevent  an  unauthorized  bond  issue.**  But 
stockholders  will  not  be  entitled  to  an  injunction  against  the  allow- 
ance as  correct  of  a  fraudulent  claim  against  the  corporation  when 
the  allowance  thereof  will  not  work  irreparable  mischief.*''  Where, 
however,  the  allegations  of  the  complaint  show  the  want  of  an  ade- 
quate remedy  at  law,  policyholders  in  a  mutual  life  insurance  com- 
pany may  enjoin  the  company  from  making  a  proposed  assessment 
upon  its  members,  including  the  plaintifEs,  for  the  purpose  of  paying 


Wltisobviouft  •  •  •  that  the 
circumBtances  Qi  each  case  mu3t  de- 
termine the  jurisdiction  of  a  court 
of  equity  to  give  the  relief  sought; 
that  the  pleadingfs  must  be  relied  upon 
to  collect  what  they  are,  to  ascertain 
in  what  character,  and  to  what  end 
a  shareholder  invokes  the  interposi- 
tion of  a  court  of  equity,  on  account 
of  the  mismanagement  of  a  board  of 
directors;  whether  such  acts  are  out 
of  or  beyond  the  limits  of  the  act  of 
incorporation,  either  of  commission 
contrary  thereto,  or  of  negligence  in 
not  doing  what  it  may  be  their  char- 
tered duty  to  do."  Dodge  v.  Wool- 
sey,  18  How.  (IT.  8.)  331,  15  L.  Ed. 
401. 

85 People's  Sav.  Bank  v.  Colorado 
Min.  Ezch.  Bldg.  Co.^  8  Colo.  App.  354, 
46  Pac.  620.  Bee  also  Attorney  Gener- 
al V.  TJtica  Ins.  Co.,  2  Johns.  Ch.  (N. 
Y.)  371. 

On  a  blU  by  a  stockholder  charging 
that  certain  directors  and  officers  of 
the  corporation  are  misappropriating 
the  earnings  of  the  company  by  pay- 
ing themselves  large  salaries,  it  will 
be  proper  for  the  court  in  the  exer- 
cise of  a  sound  discretion  to  grant  a 
temporary  injuxkction  which  has  for 


its  purpose  and  effect  the  maintenance 
of  the  status  quo  until  the  final  dis- 
position of  the  case.  Forster  v.  Fruin 
&  Walker  Co.,  170  HI.  App.  89. 

Ab  to  the  remedies  where  dividends 
are  unlawfully  paid,  see  Chap.  56, 
eubd.  zvi,  infra. 

Unlawful  diversion  of  the  funds  of 
a  beneficial  association  by  the  govern- 
ing body  thereof  may  be  enjoined. 
Wolf  V.  Gegenseitige  Unterstuetzungs 
Gesellschaft  Germania,  149  Wis.  576, 
136  N.  W.  175. 

M  Taylor  v.  Philadelphia  &  B.  B. 
Co.,  7  Fed.  386. 

STBogers  v.  Lafayette  Agr.  Works, 
52  Ind.  296. 

Notwithstanding  the  fact  that 
street  railroad  companies,  one  of 
which  holds  a  lease  of  the  other's 
road,  are  in  the  hands  of  receivers  ap- 
pointed in  creditors'  suits  in  a  feder- 
al court,  stockholders  in  the  lessor 
company  may  sue  in  a  state  court  to 
enjoin  the  delivery  of  an  extension 
of  the  lease,  which  extension  it  is 
claimed  was  ultra  vires  and  had  its 
basis  in  fraud.  Guaranty  Trust  Co. 
of  New  York  v.  North  Chicago  St. 
B.  Co.,  130  Fed.  801. 
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certain  policies  which,  it  is  claimed,  the  company's  managing  officers 
know  to  be  fraudulent,  and  from  paying  such  policies.** 

An  injunction  will  not  be  '^granted  against  vague  and  indefinite 
injuries  which  the  plaintiff  conceives  may  possibly  be  inflicted  on 
him,  but  only  against  Well-defined  invasions  of  his  rights;. which  are 
shown  to  be  actually  threatened  and  intended,*'  and  hence  a  demurrer 
will  lie  to  a  petition  for  an  injunction  which,  at  most,  merely  dis- 
closes that  the  defendants  are  in  a  position  through  their  ownership  of 
a  majority  of  the  corporate  stock  to  manage  the  aflfairs  of  the  corpora- 
tion and  to  exclude  the  plaintiff'  from  his  office  of  secretary  and 
treasurer  and  from  any  control  of  the  Corporation's  business,  and 
which  does  not  set  out  ^ny  facts  showing  that  such  defendants  do^  not 
have  a  perfect  right  thus  to  act,  nor  any  facts  showing  that  they  intend 
to  do  any  particular  act  detrimental  to  the  interests  of  the  corporation 
or  of  the  plaintiff  as  a  stockholder  therein.**  So  again  a  stockholder 
will  not  be  entitled  to  a  temporary  injunction  against  the  sale  by  the 
directors  of  the  franchise  and  lease  which  constitute  the  assets  of  the 
corporation,  on  an  allegation,  not  that  the  directors  have  threatened 
to  make  such  a  sale,  but  merely  that  the  plaintiff  has  reason  to  fear 
and  does  fear  that  such  a  sale  will  be  made.**  While  it  is  very  prob- 
ably true  that  an  injunction  pendente  lite  would  issue  to  restrain. the 
directors  of  a  corporation  from  actually  executing  a  mortgage,  without 
the  consent  of  the  number  of  stockholders  required  in  the  circum- 
stances by  statute,  n^otiations  within  the  power  of  the  directors 
which,  completed,  will  require  the  execution  of  the  mortgage  will  not 
be  enjoined  because  of  the  fact  that  the  necessary  consent  to  the 
mortgage  has  not,  at  the  time,  been  obtained.^  But  discrimination 
by  the  managing  officers  of  a  corporation  against  one  of  its  stockhold- 
ers, as  a  result  of  which:  the  value  of  his  stock  is  unjustly  depressed, 


MGannien  v.  Goraell,  148  Ind.  83, 
47  N.  E.  216. 

S8  Emerson  v.  South  Fork  Irrigation 
ft  Improvement  Co.,  59  Kan.  778,  53 
Pac.   756. 

4»  Quin  V.  Havenor,  118  Wis.  53,  94 
N.  W.  642.  See  also  i  1998. 

**A  court  of  equity  has  the  power, 
and  should  exereise  it,  to  prevent  a 
corporation  from  disposing  of  sub- 
stantially all  its  property  for  the  pur- 
pose of  escaping  from  complying  with 
its  contracts,  and  defrauding  its  credi- 


tors, when  the  corporation  purchasing 
said  property  had  notice  of  the  eon- 
tracts  prior  to  the  purchase,  and  ijs 
made  a  party  to  the  bill."  People's 
Natural  Oas  Co.  v.  American  Natural 
Gas  Co.,  233  Pa.  569,  82  Atl.  935.  See 
in  this  connection  §{  1206-1210,  supra. 

41  Leeman  v.  Edison  Elec.  Illumina- 
ting Co.,  53  N.  Y.  Supp.  302,  304, 

As  to  the  necessity  of  conaent  by 
stockholders  to  a  mortgage  of  the  cor- 
porate property,  aee  i  1301. 
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will  justify  the  interposition  of  a  court  of  equity,  and  the  unlaw- 
ful acts  of  the  oflScers  will  be  enjoined.** 

When  necessary  to  save  the  business,  credit  and  property  of  a  cor- 
poration from  destruction,  the  court  may  enjoin  the  continuance  of  a 
stockholders'  meeting  then  in  progress  and  the  holding  of  any  other 
such  meeting  until  its  further  order.**  Likewise^  where  the  secretary 
of  a  corporation  has  issued  over  the  corporate  seal  a  large  amount 
of  spurious  and  fraudulent  stock  and  as  a  result  a  controversy  has 
arisen  as  to  who  are  the  actual  stockholders  of  the  corporation,  an 
injunction  will  issue  at  the  suit  of  a  person  claiming  to  be  a  stock- 
holder to  .prevent  others  who  likewise  claim  to  be  stockholders  but 
who  have  excluded  him  from  their  meeting  from  acting  or  doing 
any  business  as  stockholders  until  the  conflicting  claims  can  be 
adjudicated.** 

In  the  absence  of  fraud,  an  injunction  will  not  lie  to  restrain  the 
directors  of  a  corporation,  authorized  by  its  charter  to  operate  one 
or  more  manufacturing  plants,  from  selling  one  of  the  two  plants 
which  it  has  actually  been  operating,  as  the  judgment  of  the  court 
would  thereby  be  substituted  for  that  of  the  directors.**  So  the  pur- 
chase and  installation  of  a  pumping  plant  by  the  directors  of  an 
irrigation  company  involves  a  question  of  policy  and  not  one  of  power 
or  legality,  and,  no  element  of  fraud  or  bad  faith  being  present,  such 
act  cannot  be  made  the  basis  of  a  suit,  by  dissatisfied  stockholders, 
for  an  injunction.*^  Where  under  the  express  terms  of  an  oil  lease, 
such  lease  has  expired  through  the  failure  of  the  lessee  company  to 
produce  a  stipulated  quantity  of  oil,  stockholders  in  such  company 
are  not  entitled  to  a  temporary  injunction  to  prevent  the  company's 
boatd  of  directors  from  releasing  the  land  to  its  lessors,  even  though 


4t  Forrest  v.  Nebraska  Hardware 
Co.,  91  Neb.  735,  137  N.  W.  839. 

48Merrifield  v.  Barrows,  153  111. 
App.  523.    And  see  |^1701. 

M  State  V.  Kennan,  35  Wash.^  52,  76 
Pac.  old.    And  see  §  1702. 

Regardless  of  whether  a  corporation 
can  be  restrained  from  dealings  pro- 
hibited to  one  of  its  stockholders  by 
contract,  merely  because  such  person 
is  a  stockholder,  an  injunction,  the 
effect  of  which  is  to  enjoin  it  from 
violating  the  contract  entered  into  by 
one  of  its  stockholders  with  a  third 
person  prior  to  its  creation  will  lie 
against    it   when    3uch     stockholder 


owned  one-half  of  its  normal  capital 
stock  and  became  its  president  and 
business  manager  and  the  corporation 
appeared  to  have  organized  for  the 
fraudulent  purpose  of  breaching  the 
contract  and  of  doing  indirectly  what 
could  not  be  done  directly.  Beal  v. 
Chase,  31  Mich.  490,  distinguished  in 
American  Preservers '  Co.  v.  Norris,  43 
Fed.  711,  714.    See  also  {44. 

45  McCloskey  v.  New  Orleans  Brew- 
ing Co.,  128  La.  197,  54  So.  738.  See 
also  §  1187. 

46Skeen  v.  Warren  Irrigation  Co., 
42  Utah  602,  132  Pac.  1162.    See  also 

1073. 
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the  company  has  expended  a  large  amount  of  money  in  the  venture, 
where  oil  in  less  than  the  stipulated  quantity  has  been  produced.*'' 
Again,  a  member  of  a  co-operative  corporation,  not  for  pecuniary 
profit,  cannot  enjoin  action  in  accordance  with  the  corporation's  con- 
stitution when  such  constitution  does  not  conflict  with  the  corporation's 
charter.** 

But  it  has  been  held  th^t  an  injunction  may  issue  to  restrain  the 
merger  of  one  corporation  with  another  pending  the  hearing  on 
a  bill  to  dissolve  the  former,  distribute  its  assets  and  cancel,  as  fraudu- 
lently issued,  its  common  stock.**  Moreover,  since  the  act  of  dissolu- 
tion like  the  act  of  association  is  an  act  of  the  members  of  the 
corporation  and  not  a  corporate  act,  a  corporation  will  be  enjoined  from 
proceeding  under  legislative  sanction  to  dissolve,  and  to  transfer  its 
property  to  another  corporation  in  exchange  for  stock  in  the  latter, 
until  it  gives  security  to  a  dissenting  stockholder  to  pay  for  his  stock 
when  its  value  shall  be  ascertained.**  Again  where  a  corporation  has 
ceased  to  be  a  going  concern  and  all  that  remains  to  be  done  with  re- 
spect to  its  affairs  is  to  make  distribution  of  its  assets  among  the 
stockholders,  the  discretion  of  the  directors  may  be  interfered  with  in 
a  proper  case  to  prevent  the  compromise  of  a  claim,  which  compromise 
might  result  prejudicially  to  the  interests  of  minority  stockholders.*^ 

§  3323.  Holding  or  postpoxiixig  of  election.  Without  regard  to  the 
right  of  equity  to  try  title  to  corporate  oflSce,**  the  rule  is  that,  in  a 
proper  case,  an  injunction  will  lie  not  only  against  the  holding  of  an 
illegal  or  fraudulent  election,  but  also  against  the  fraudulent  postpon- 
ing of  a  valid  election.** 

47  McLean   v.   Kishi,  —  Tex.   Civ.  See  generally  the  chapter  on  Consol- 

-A-Pp.  — ,  173  S.  W.  602.  idation. 

♦•Fairhope  Single  Tax  Corporation  WLauman    v.    Lebanon    Valley    R. 

V.  Melville,  193  Ala.  289,  69  So.  466.  Co.,  30  Pa.  St.  42,  72  Am.  Dec.  685, 

40ParriBh   v.   Bee3e,   165  Ala.  638,  691.  See  also  Tanner  v.  Lindell  R.  Co., 

51  So.  824.  180  Mo.  1,  103  Adl  St.  Rep.  534,  543, 

Where  the  legal  right  of  one  corpo-  79  S.  W.  155. 

ration  to  consolidate  with  another  is  See,    in   this    connection,    {$  1208, 

fairly  open  to  question,  an  injunction  1211,  supra. 

against  a  proposed  consolidation  pen-  51  Wallach  v.  Billings,  161  HI.  App. 

dente  lite  wiU  not  be  dissolved  on  ap-  317. 

peal.     Young  v.  Rondout  &  Kingston  MSee    g§  1828,    1829,     supra,    and 

Gaslight  Co.,  129  N.  Y.  57,  29  N.  E.  S  3325,  infra. 

83,  decided  on  authority  of  Hudson  53  $  1701,  supra. 
River  Tel.  Co.  v.  Watervliet  Turnpike 
&  Railroad  Co.,  121  N.  Y.  397,  24  N.  E. 
832. 
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.  §  3324.  Voting  stook.  Both  the  unlawf id  voting  of,  and  the  un- 
lawful denial  of  the  right  to  vote,  corporate  stocks  are  proper  subjects 
of  injunctive  relief .•* 

§3326.  Title  to  oorporate  office.  Ordinarily,  title  to  corporate 
oflSce  is  judicable  only  at  law  by  quo  warranto"  and,  where  there 
exists  no  ground  of  jurisdiction  essentially  equitable,  the  validity  of 
rival  claims  to  office  cannot  be  determined  in  equity.  In  other  words, 
a  suit  for  an  injunction  cannot  be  maintained  when  its  sole  purpose, 
as  distinguished  from  its  incidental  result,  is  a  trial  of  right  to  cor- 
porate office.'^^    The  Supreme  Court  of  Massachusetts  has  said  that 


»4 1 1702,  Bupra. 

56§]L826  et  seq.,  supra. 

M 1 1828,   snpra. 

"One  abjection  strongly  urged  by 
the  defendants  is,  to  the  jurisdiction 
of  the  court,  which,  it  is  contended^ 
has  no  power  to  inquire  into  or  deter- 
mine the  legality  of  an  election  of 
the  directors  of  a  corporation.  They 
contend  that  this  is  exclu3ivel7  with- 
in the  jurisdiction  of  the  courts  of 
law  by  the  appropriate  remedies  of 
quo  warranto  or  mandfcunus,  or  by  the^ 
proceeding  authorized  by  statute.  It 
is  clear  that  a  court  of  equity  has  no 
jurisdiction  to  remove  an  officer  of  a 
corporation  from  an  office  of  which  he 
has  possession,  or  to  declare  the  for- 
feiture of  such  office.  Its  decree  will 
not,  like  the  judgment  of  a  court  of 
law,  operate  in  rem,  and  remove  or 
oust  anyone  from  an  office  which  he  in 
fact  holds.  When  the  object  is  simply 
to  determine  the  regularity  of  an  elec- 
tion, or  to  declare  an  office  to.  which 
anyone  has  been  duly  elected,  for- 
feited, a  court  of  law  is  the  proper 
and  only  competent  tribunal.  So  it  is 
the  only  proper  tribunal  to  recover 
the  possession  of  lands,  or  authorita- 
tively to  settle  and  declare  the  title 
in  real  or  possessory  actions.  Yet 
when  the  object  is  to  protect  lands 
from  waste  or  destruction,  to  com- 
pel the  specific  performance  of  a  con- 
tract, or  to  exercise  any  other  pow- 


er over  them  vested  in  a  court  of 
equity,  it  may  inquire  and  determine 
as  to  the  title.  Here,  the  allegations 
that  [defendants]  *  *  •  obtained 
the  positioiw  [directors]  they  claim 
by  breach  of  trust,  fraud,  and  breach 
of  agreement,  gives  thijs  court  juris- 
diction of  the  matter  for  the  purpose 
of  restraining  the  breach  of  trust,  and 
any  actjS*Df  such  breach  that  may  work 
irreparable  injury,  and  for  the  pur- 
pose of  compelling  them  specifically 
to  perform  their  contract.  This 
could  be  done,  even  if  the  election 
held  in  such  breach  of  trust  had  been 
conducted  according  to  law,  and 
would  not  be  set  aside  by  courts  of 
law.  If  the  question  of  the  legality 
of  an  election,  or  whether  a  certain 
person  holds  such  an  office,  arises  in- 
cidentally in  the  course  of  a  suit  of 
which  equity  has  jurisdiction,  that 
court  will  inquire  into  and  decide  it 
as  it  would  any  other  question  of  law 
or  fact  that  arises  in  the  cause.  But 
the  decision  is  only  for  the  purpose 
of  the  suit ;  it  does  not  settle  the  right 
to  the  office  or  vacate  it,  if  the 
party  is  in  actual  possession.''  John- 
ston v.  Jones,  23  N.  J.  Eq.  216,  225. 

In  Haskell  v.  Bead,  68  Neb.  107, 
113,  96  N.  W.  1007,  93  N.  W.  997,  the 
court  recognized  the  fact  that  ''it  is 
held  generally  that  a  court  of  equity 
is  without  juri3diction  to  pass  upon 
the  validity  of  an  election  of  officers 
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"anits  to  remOTe  or  to  institute  corporation  ofiGcers  do  not  belong  to 
the  original  jurisdiction  of  chancery,  and  the  right  to  be  such  officer 
cannot,  in  general,  and  in  the  absence  of  special  legislation  affording 
this  remedy,  be  tested  by  means  of  an  injunction,"*'  And  this  is  tin- 
doabtedly  the  general  rule.  Of  course,  this  general  rule,  like  others, 
has  its  well-established  exceptions  and  qualifications,  but  these  are 
discussed  elsewhere  in  this  work,"*  and  will  not  be  considered  at  this 
point. 


.  Bight  to  inqwet  owirarate  bookB  and  raotrdft.    In  an 

eariier  chapter  it  has  been  seen  that  the  general  rule  ie  that  a  stock- 
holder may  enforce  his  right  to  inspect  the  books  and  records  of  his 
corporation  by  mandamus."    Even  if  a  stocMiolder  is  ever  entitled, 


&ad  directors  of  a  private  corpora- 
tion, or  deteTmine  whether  peraons 
elaimiug-  to  be  euch  are  entitled  to 
act  in  that  capacity,"  hat,  citing  Boj'- 
nolda  V.  Bridenthal,  57  Neb.  280,  77 
N.  W.  658,  and  Humboldt  Driving: 
Park  Ass'n  v.  Stevens,  34  Neb.  52S, 
33  Am.  St.  Bep.  654,  52  N.  W.  568,  de- 
clared that  "in  this  state  [NebrsB- 
ka]  Buita  in  equity  Beam  to  be  main- 
tainable for  such  purposes."  Turning 
to  the  cited  cases,  it  is  found  that 
the  court  in  Beynolds  v.  Bridenthal, 
the  later  of  the  two,  stated  that  the 
qnestion  whether  injunction  was  the 
proper  remedy  "would  seem  to  depend 
npon  whether  the  stocliholder  suing 
haB  a  remedy  by  quo  warranto,  and, 
if  so,  whether  that  remedy  is  ade- 
quate under  the  facte  of  the  case" 
Ijut  declared  that  an  independent  in- 
.  vestigation  of  the  queetion  was  nn- 
neceesary  "because  we  have  a  pre- 
cedent from  which  we  do  not  feel  at 
liberty  to  deport,"  citing  Humboldt  decisions: 
Driving  Park  Ass'n  v.  Stevens,  aupra. 
In  that  case,  the  granting  of  an  in- 
junction ae  prayed  was  sustained  on 
appeal,  but  the  Supreme  Court  ex- 
pressly stated  that  "the  only  ques- 
tion is,  does  the  petition  justify  the 
judgmentt"  On  the  fscta  appearing 
in  the  petition,  it  was  undoubtedly 
proper  for  equity  to  take  jurisdiction. 


but  it  is  believed  tliat  the  ease  ie 
not  authority  for  the  broad,  unquali- 
fied proposition  that  equity  may,  with- 
out regard  to  any  peculiarly  equitable 
ground  of  jurisdiction,  try  title  to 
corporate  office.  As  a  matter  of  fact 
the  court,  in  Haskell  v.  Bead,  supra, 
declared  that  the  case  then  under  con- 
sideration seemed  to  come  within  the 
rule  that  "the  court  may  inquire  Into 
the  validity  of  the  election,  and  pass 
upon  the  title  to  corporate  officesj 
when  neceseary  to  do  complete  jus- 
tice in  a  suit  of  which  it  has  jurisdie- 
tion  on  other  gronifdB."  To  this  prop- 
osition any  number  of  cases  may  be 
cited  and  actually  are  cited  elsewhere 
in  this  work.'  See  }  1S29,  supra. 

"New  England  Mut.  Life  Ins.  Co. 
V.  Phillips,  141  Mass.  535,  fl  N.  E. 
634. 

M  11829,   supra. 

■■  See  li  2844-2^49,  supra.    As 
porting  the  rule,  see  also  the  folio 


UcCoE 


Nettles 
151  Ala.  53S,  43  So.   S3S. 

OaUfonU.    Poor  v.  Yarnell,  28 
App.  714,  153  Pac.  676. 

Illinois.  Venner  v.  Chicago 
H.  Co.,  246  m.  170,  138  Am.  St. 
229,  20  Ann.  Gas.  607,  92  N.  E. 

Maine.    Withington  V.  Bradley. 
Ue.  384,  89  Ati.  201. 
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in  Illinoifi,  to  resort  to  equity  to  obtain  access  to  the  corporate  books 
and  records,®^  he,  at  least,  cannot  do  so  when  it  does  not  appear  from 
the  bill  that  he  has  requested  to  be  allowed  to  make  an  examination 
and  that  his  request  has  been  denied.®^ 

§  3327.  Protection  of  oorporate  name.  As  appears  at  length  in  an 
earlier  chapter  of  this,  work,  a  corporation  may,  in  a  proper  case, 
enjoin  the  use  by  another  person,  natural  or  artificial,  of  a  name 
identical  with  or  prejudicially  similar  to  its  corporate  name.^ 

§  3328.  Bight  to  exercise  power  of  eminent  domauL  By  the  great 
preponderance  of  authority  an  entry  on  private  property  under  color 
of  the  power  of  eminent  domain  will  be  enjoined  until  the  right  to 
make  such  an  entry  has  been  perfected  by  a  full  compliance  with  the 
constitution  and  governing  statutes:^    Thus  it  has  been  held  that  in- 


MuBachusetts.  Butler  v.  Martin, 
220  Maa3.  224,  107  N.  E.  999. 

New  Jersey.  Hodgens  v.  United 
Copper  Co.  (N.  J.  L.),  67  Atl.  756 
(application  for  alternative  writ  to 
compel  bringing  within  the  state  of 
books  of  domestic  corporation  for  pur- 
poses of  examination,  granted). 

PemisylvauU.  Rochester  v.  Indiana 
County  Gas  Co.,  246  Pa.  571,  92  Atl. 
717. 

Wyondng.  Wyoming  Coal  Min.  Co. 
V.  State,  15  Wyo.  97, 123  Am.  St.  Rep. 
1014,  87  Pac.  337. 

60  See  Coquard  v.  Natipnal  Lin^ieed- 
Oil  Co.,  171  111.  480,  49  N.  E.  563, 
and  Heitkamp  v.  American  Pigment 
&  Chemical  Co.,  158  111.  App.  587, 
which  carry  the  intimation  that  man- 
damus would  not  be  an  exclusive  rem- 
edy in  all  circumstances. 

61  Coquard  v.  National  Linseed-Oil 
Co.,  171  111.  480,  49  N..  E.  563. 

68  §  725  et  seq.,  supra. 

6S  For  a  full  discussion  of  this  ques- 
tion, which  more  properly  pertains  to 
the  law  of  Eminent  Domain  than  to 
the  law  of  Corporations,  see  2  Lewis, 
Eminent  Domain   (3rd  Ed.),  §901  et 

sen. 
For  a  discussion  of  the  principles 


governing  the  exercise  of  the  right 
of  eminent  domain,  see  Chap.  36, 
3upra. 

When  condemnation  is  attempted 
without  regard  to  the  fulfiUment  of 
a  condition  precedent,  an  injunction 
wiU  lie.  Chicago  &  Atchison  Bridge 
Co.  V.  Pacific  Mutual  Tel.  Co.,  36  Kan. 
113,  12  Pac.  535. 

Where  the  judge  of  the  court  in 
which  eminent  domain  proceedings 
have  been  instituted  by  one  railroad 
company,  seeking  the  right  to  cross 
the  tracks  of  another  such  company, 
makes  an  order  in  vacation,  prior  to 
the  term  of  court  to  which  the  writ  is 
returnable,  whereby  the  petitioning 
company,  upon  making  a  certain  de- 
posit, is  authorized  to  make  the  de- 
sired crossing,  and  3uch  order  is  coram 
non  judice,  and  therefore  absolutely 
void,  the  defendant  company  is  en- 
titled to  an  injunction  against  the 
exercise  of  the  right  conferred  by 
such  order  until  a  hearing  on  the  pe- 
tition ifl  had  when,  otherwise  the 
crossing  will  have  been  completed  and 
the  mischief  done  prior  to  such  hear- 
ing. St.  Louis  S.  W.  R.  Co.  v.  Stutt- 
gart &  R.  B.  R.  Co.,  188  Fed.  374. 

If   the    objection    to    the    entry   is 
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junction  will  lie  if  the  ri^ht  to  exercise  eminent  domain  is  claimed  un- 
der a  statute  which  is  imconstitutioiial  or  void ;  **  if  the  power  granted 
has  been  exhausted  or  has  been  lost  by  laches ;  ^  if  the  use  to  which 
the  property  sought  to  be  condemned  is  intended  to  be  put  is  not  a 
public  use;  ^  if  just  compensation  has  not  been  paid  or  deposited  as 
required  by  law.'''  But  while  the  rights  of  a  property  owner  will  un- 
doubtedly be  protected  against  an  illegal  exercise  of  the  power  of 
eminent  domain,  it  is  no  less  true  that  the  right  of  a  corporation  to 
take  private  property  for  a  public  use  will  likewise  be  so  protected." 
,  Thus  where  the  statute  authorizes  a  corporation,  possessing  the  right 
to  exercise  the  power  of  eminent  domain,  to  enter  on  land  for  the 
purpose  of  making  such  examination  and  survey  as  may  be  necessary 
in  view  of  the  contemplated  exercise  of  such  power,  and  the  entry  of 
such  a  corporation  for  such  statutory  purpose  is  or  will  be  resisted  in 
such  a  way  as  to  render  probable  a  clash  between  the  owner  of  the 
land  and  the  corporation's  representatives  and  the  opposition  of 
force  to  defeat  the  examination  and  surv^,  injunction  is  available 
to  the  corporation,  no  other  remedy  being  open  to  it.** 

§  3329.  TioIatioD.  of  oorporste  franchise.  Invasions  of  corporate 
franehises,'"  amounting  to  either  the  total  or  partial  destruction 
thereof,'*  are  undoubtedly  proper  subjects  of  equitable  relief  by  in- 

baa«d   on   mere  irregolaritiee  in  the  abutting   owner   to    injunctive   relief 

proeeedings  which  do  not  render  sueh  againat   a   railroad   company's    unau- 

proceedingB  void,  it  would  eeem  that  thorized  oceupancy  of  a  public  street, 

the   entry  wiU  not  be   enjoined.     2  Staton  v.  Atlantic  Coaet  Line  fi.  Co., 

t.ewis,    Eminent   Domain    (3rd   Ed.),  147  N.  C.  42S,  61  S.  K  455. 

1 903.  M  See    2    Lewis,    Eminent    Domain 

MSee    2    Lewis,    Eminent   Domain  {3rd  Ed.),  p.  1572. 

{3rd  Ed.),  p.  1071.  '     As  to  what  constitutes  a  public  use. 

Where  the  exercise  of  the  right  of  see   f  1S03,  supra. 

eminent    domain,    contemplated   hy   a  VI  See,   generally,    aa    to    eompensa- 

eorporatiou,   would   mean   a    complete  tiou,  f  1S06,  supra,  and  2  1 

severance  from  the  residue  of  the  part  Inent  Domain  {3rd  Ed.),  |  9 

of  the  land  desired  and  a  destmetion  U  2   Lewis,   Eminent  Dc 

of  it  in  the  character  In  which  the  Ed.),  §923. 

owner  is  presently  enjoying  it,  an  in-  W  Alabama  Interstate  Pd 

janetion  will  lie  where  the  legislative  Ut.    Vernon -Woodberry    Co 

act  under  which  the  right  of  eminent  Co.,  186  Ala.  622,  65  So, 

domain  is  claimed  is  uneonstitutionBl.  10  Broadway   ft   E.   S.  St 

Beudder    v.   Trenton    Delaware  Falls  American    Boc.    for    Pre^ 

Co,  1  Bait.  Ch.  (N.  J.)  694,  23  Am.  Cruelty  to  Animals,  15  A 

Deo.  756.  S.  (N.  Y.)  51,  60. 

M  See   2    Lewis,   Eminent    Domain  71  Osborn  v.  Bank  of  TTni 

{3rd  Ed.},  p.  1572.  9   Wheat.   {U.  8.)    738,  6  1 
LaebM  may  defeat  the  right  of  an 
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junction.  A  number  of  yeara  ago,  one  of  the  New  York  courte,  recog- 
nizing this  fact,  declared  that  ''while  bills  have  been  filed  usually  to 
restrain  the  commission  of  trespasses  against  real  property  only,  and 
precedents  for  such  a  remedy  against  mere  personal  trespasses  are 
more  difficult  to  find,  yet  where  the  trespasses,  oft  repeated  and  dam- 
aging, are  committed  against  a  franchise  created  and  granted  by  the 
sovereign  power,  a  court  of  equity  will  not  hesitate  to  enjoin  them."  '• 
Nor  will  an  injunction  against  the  destruction  of  a  vested  corporate 
franchise  be  refused  because  of  the  fact  that  the  means  whereby  the  de- 
struction will  be  accomplished  is  a  municipal  ordinance  of  a  .quasi 
criminal  character,  the  violation  of  which  is  made  a  penal  offense.'" 


78  Broadway  &  E.  8.  Stage  Co.  y. 
American  Soc.  for  Prevention  of 
Crnelty  to  Animals,  15  Abb.  Pr.  N.  S. 
(N.  Y.)  51,  60.  As  its  reason  for  so 
holding  the  court  declared  ''that  the 
public  at  large  have  an  interest  in 
the  protection  of  such  rights  and  priv- 
ileges as  well  as  the  partiegs  particu- 
larly interested." 

It  is  no  objection  to  the  exercise  of 
equity  jurisdiction  to  enjoin  the  de- 
struction by  a  city  of  the  vested  fran- 
chise of  a  railroad  company  to  load 
and  unload  freight  in  the  city  streets 
''that  the  attempted  invasion  of  the 
franchise  *  *  *  13  accompanied 
by  acts  which  are  personal  tres- 
passes." Port  of  Mobile  v.  Louis- 
viUe  &  N.  R.  Co.,  84  Ala.  115,  5  Am. 
St.  Rep.  342,  4  So.  106. 

78  Port  of  Mobile  v.  Louisville  & 
N.  R.  Co.,  84  Ala.  115,  5  Am.  St.  Rep. 
342,  4  So.  106.  The  complainant  in 
this  case,  a  railroad  company,  had, 
under  the  sanction  of  its  charter,  been 
granted  a  franchise,  by  the  defendant 
city,  to  Ibtfd  and  unload  freight  in 
the  city  streets,  but  subsequently  the 
city  .had  passed  an  ordinance  making 
it  a  penal  offense  for  any  person  or 
corporation  to  load  or  unload  cars  in 
the  city  streets.  Complainant  then 
sued  for  and  obtained  an  injunction 
against  the  enforcement  of  the  or- 
dinance. Addressing  itself  to  "the 
suggestion  that  the  court,  under  the 


peculiar  eivcumstances  of  this  case, 
must  abdicate  this  jurisdiction  [to 
enjoin  the  destruction  of  the  fran- 
chise] because  of  the  fact  that  it  is 
dealing  with  an  ordinance  of  a  muni- 
cipal corporation  of  a  quasi  criminal 
character,  the  violation  of  which  is 
made  an  offense,"  the  court  3aid: 
''The  power  to  prevent  irreparable  in- 
jury flowing  from  the  deficiencies  and 
injustice  of  the  more  technical  rules 
of  the  common  law,  may  be  said  to* 
be  the  very  life  of  equity  jurisdiction. 
T^e  court  must,  therefore,  be  jealous 
of  its  preservation,  notwithstanding  it 
may  also  be  cautious  in  its  exercise. 
Municipal  corporations  can  claim  no 
exemption  from  being  subject  to  it. 
They  must  stand  in  our  courts  upon 
terms  of  equality  with  all  other  cor- 
porations and  with  natural  persons. 
Our  constitution  declares  that  'all  cor- 
porations shall  have  the  right  to  sue, 
and  shall  be  subject  to  be  sued.  In 
all  <iourt^  in  like  eases  as  natural  . 
persons. '  Const.  1875,  art.  14,  1 12. 
'The  legal  effect  of  this  provision  is  to 
place  municipal  corporations,  as  near- 
ly as  practicable^  upon  a  basis  of 
equality  in  the  enforcement  and  de- 
fense of  their  rights  in  courts  of 
justice  in  this  state.'  Railroad  Co.  ▼. 
Morris,  65  Ala.  193;  Davis  v.  Mayor, 
1  Duer,  452,''  and,  therefore,  the 
court  held  that  the  general  rule,  that 
the  same  principles  will  determine  the 
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Where  a  corporation  holds  an  exclusive  franchise,  a  court  of  equity 
has  power  to  protect  ^uch  corporation  from  irreparal>le  injury  arising 
from  the  usurpation,  either  by  a  natural  or  an  artificial  person,  of  a 
like  franchise.''^*  So  a  water  couipany  may  enjoin  a  municipality  from 
violating  its  franchise-contract  with  the  company  by  erecting  and  op- 
erating its  own  waterworks."^ 
•  Interf ere^ce . by  a  municipality  with  a  gas  company's  right  to  lay 


■ 

question  of  equitable  interference  in 
ITehalf  of  or  against  a  municipal  cor- 
poration as  would  govern  in  any  other 
ease,  applied  with  peculiar  foree. 
Continuing,  the  court  sai^:  ''It  can- 
not be  tolerated  that  a  municipal  cor- 
poration, in  view  of  these  principles, 
should  escape  the  grasp  of  a  court  of 
ebancery,  in  a  clear  case  of  equitable 
eognizanee,  by  the  deviee  of  adding 
a  penalty  to  an  illegal  and  void  ordi- 
nance, which  is  designed  as  a  repudi- 
ation of  its  own  valid  grants  or  con- 
tracts, especially  in  a  case  where  the 
public  are  largely  concerned,  and  a 
court  of  law  can  afford  no  remedy  ad- 
equate for  the  prevention  of  irrep- 
arable injury  that  would  probably  re- 
sult from  the  enforcement  of  such 
ordinance.  *  *  *  The  mere  fact 
that  an  act  is  criminal  does  not  divest 
the  jurisdiction  of  equity  to  prevent 
it  by  injunction,  if  it  be  also  a  vio- 
lation of  property  rights,  and  the 
party  aggrieved  has  no  other  adequate 
remedy  for  the  prevention  of  the  ir- 
reparable injury  which  will  result  from 
the  failure  or  inability  of  a  court  of 
law  to  redress  such  rights." 

7i  Elizabethtown  Gas-Light  .  Go.  v. 
Green,  46  N.  J.  Eq.  118,  18  Atl.  644. 

See  also  Osbom  v.  Bank  of  United 
States,  9  Wheat.  (U.  S.)  738,  6  L.  Ed. 
204;  City  of  Oarthage  v.  Empire 
Electric  P.  &  &  Co.,  —  Mo.  App.  ^, 
183  S.  W.  718. 

A  grant  of  exclusive  power  to  sup- 
ply electric  current  4n  a  township  is 
not  necessary  to  entitle  a  company, 
authorized  to  supply  current  there,  to 
injunctive  relief  against  another  pow- 


er company  which  is,  without  legal  au- 
'  thority,  attempting  to  supply  current 
in  such  township  to  a  competitor  of 
the  first  company,  and  to  entitle  it 
to  such  relief  it  is  not  necessary  that 
it  establish  the  loss  it  will  suffer  by 
reason  of  the  unlawful  invasion,  the 
question  not  being  of  the  amount  of 
damage  but  one  of  right.  Citizens' 
Electric  Illuminating  Co.  v.  Lackawan- 
na &  W.  V.  Power  Co.,  —  Pa.  — ,  99 
Atl.  462. 

75  Walla  Walla  v.  Walla  Walla  Wa- 
ter Co.,  172  U.  S.  1,  43  L.  Ed.  341. 

Where  a  public  utility  property  is 
operating  under  an  indeterminate 
permit  received  in  exchange  for  the 
prior  privilege,  but  the  municipality 
insists  upon  conditions  and  limita- 
tions of  the  old  grant y  and  proceeds 
accordingly,  assuming  to  possess  au»- 
thority  so  to  do,  and  invades  the  field 
reserved  to  the  holder  of  the  inde- 
terminate permit  without  satisfying 
ihe  conditions  subsequent  in 'that,  re- 

•  ••       • •  • 

gard  to  the  irreparable  injury^  rof-tne 
existing  public  utility,  ground  exists 
for  equitable  interference  and  relief 
adequate  to  the  case.  Calumet  Serv- 
ice Co.  V,  Chilton,  148  Wis.  334,  135 
N.  W.  131. 

The  possibility  of  damage  incident 
to  the  maintenance  of  pipes  in  the 
same  street  by  different  water  com- 
panies does  not  entitle  one  water  com- 
pany which  has  no  exclusive  right  to 
use  the  city  streets  to  enjoin  another 
such  company  from  laying  its  pipes 
therein,  since  such  possibility  will  be 
regarded  as  having  been  contemplated 
and  assumed  by  the  former  when  it 
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mains  may  be  prevented  by  injunction.''*  Where  a  water  company  is 
refused  a  municipal  permit  to  lay  its  mains ^n  the  city's  streets  as 
under  its  charter  it  is  entitled  to  do,  it  need  not  proceed  by  mandamus, 
but  may  sue  to  enjoin  interference  on  the  part  of  the  municipality 
with  the  lajdng  of  such  mains.''^  It  has  been  held  that  injunction  is  ^ 
the  proper  remedy  when  a  municipality  wrongfully  interferes  with  a 
telephone  company's  construction  of  underground  conduits  in  the 
city's  streets  under  the  contract  embodied  in  an  ordinance  passed  by 
the  municipality  and  accepted  by  the  company 7'  Where  a  city  at- 
tempts, to  destroy  the  franchise  of  a  railroad  company  to  load  and 
unload  freight  in  the  city  streets,  an  injunction  will  lie.  Thus  hold- 
ing, the  Supreme  Court  of  Alabama  said:  **The  jurisdiction  of  a 
court  of  equity  to  protect  a  franchise  of  this  kind  from  unlawful  inva- 
sion or  disturbance  is  clearly  settled,  and  has  been  often  recognized  by 
this  court  as  benign  and  salutary.  The  value  of  such  a  right,  or  the 
cost  of  its  unlawful  disturbance,  cannot  be  reduced  to  a  pecuniary 
measure.  When  the  purpose  is  its  utter  destruction,  the  duty  to  pro- 
tect becomes  correspondingly  more  urgent  and  imperative.  The 
ground  of  its  exercise  is  usually  the  prevention  of  irreparable  injury, 
or  such  as  cannot  be  adequately  estimated  in  damages  at  law;  at 
other  times,  the  avoidance  of  a  multiplicity  of  suits,  and  again  the 
abatement  of  annoyance  in  the  nature  of  a  legal  nuisance.  Another 
controlling  reason  for  interference  by  equity  in  such  cases  is  that  the 
public  at  large  have  an  interest  in  the  protection  of  such  a  privilege, 
as  well  as  the  parties  particularly  interested."  '^    In  a  case  decided  by 


accepted  its  charter.     New  Hartford         The  owners  of  land  across  which  a 


Water  Co.  v.  Village  Water  Co.,  87 
Conn.  183,  87  Atl.  358. 

76  Gaa  Light  Co.,  City  of  New  Bruns- 
wick V.  Borough  of  South  Biver,  77 
N.  J.  Eq.  487,  77  Atl.  473. 

On  granting  a  preliminary  injunc- 
tion against  municipal  interference 
with  the  laying  of  gas  main^,  the  court 
will  require  that  the  gas  company  file 
a  stipulation  consenting  that  in  case 
the  municipality  succeeds  on  final 
hearing  the  court  may,  without  fur- 
ther litigation  and  by  mandatory  in- 
junction or  otherwise,  direct  the  re- 
moval of  the  mains  laid  pending  the 
suit.  Gas  Light  Co.,  City  of  New 
Brunswick  v.  Borough  of  South  River, 
supra. 


gas  pipe  line  has  been  laid  with  their 
consent  have  no  right  forcibly  to  re- 
move or  to  injure  such  pipe  line  and 
upon  a/ttempting  or  threatening  so  to 
do  may  be  enjoined.  Wichita  Natural 
Gas  Co.  V.  Balston,  81  Kan.  86,  105 
Pac.  430. 

77  Baltimore  City  v.  Baltimore 
County  Water  &  Electric  Co.,  95  Md. 
232,  52  Atl.  670. 

7t  Chesapeake  &  P.  Tel.  Co.  v.  Bal- 
timore, 90  Md.  638,  644,  45  Atl.  446; 
Chesapeake  &  P.  Tel.  Co.  v.  Baltimore, 
89  Md.  689,  716,  44  Atl.  1033,  43  Atl. 
784. 

79  Port  of  Mobile  v.  Louisville  & 
N.  B.  Co.,  84  Ala.  115,  5  Am.  St.  Bep. 
342,  4  So.  106. 
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one  of  the  federal  courts  it  was  held  that  ^'railroad  eompanies,  that 
have  been,  are,  or  will  be  deprived  of  parts  of  their  property  devoted 
to  the  public  use  of  transportation  without  just  compensation  during 
the  continuance  of  the  rate  making  process  by  provisions  of  a  state 
constitution,  or  of  a  state  law,  or  by  orders  of  a  state  commission, 
prescribing  tentative  rules  and  putting  them  in  effect  during  the  rate 
making  process  under  severe  penalties,  may  maintain  suits  for  and 
obtain  relief  by  injunction  during  the  continuance  of  the  rate  making 
process  to  the  same  extent  that  they  may  after  the  process  is  com- 
plete," and,  furtheir,  that  the  fact  that  such  companies  have  actually 
tested,  for  several  months,  the  fares  and  rates,  challenged  as  confis- 
catory, is  not  ground  for  denying  such  relief,  since  the  acquiescence 
of  a  person,  suffering  a  continuing  injury,  in  its  infliction  in  the  past 
constitutes  no  defense  to,  nor  estoppel  against  an  injunction  restrain- 
ing its  infliction  in  the  future.^  Again  it  has  been  held  that  a  rail* 
road  company  may  maintain  a  suit  for  an  injunction  to  determine  the 
legality,  justice  and  reasonableness  of  an  order  made  by  the  board  of 
railroad  commissionei^  whereby  the  right  to  cross  its  tracks  and 
switch  yards  was  given  to  another  such  company.'^ 

But  an*  application  in  accordance  with  the  municipal  ordinance 
regulating  the  matter  of  opening  public  streets  is  a  condition  precedent 
to  the  right  of  a  water  company  to  enjoin  municipal  interference  with 
its  opening  of  certain  streets  for  the  purpose  of  laying  its  pipes 
therein,  and  it  is  immaterial  that,  on  the  illegal  application  actually 
made,  the  company  was  denied  permission  to  open  the  streets  except 
upon  its  compliance  with  unreasonable  conditions.^    Nor  can  a  gas 

so  Love  V.  Atchison,  T.  &  S.  F.  By.  and  discretion  conferred  upon  it  by 

Co.,  185  Fed.  321.  making  an  order  that  illegally  invades 

81  In  re  Luttgerding,  83  Kan.  205^  the  property  rights  of  a  railroad  com- 

110  Pac.  95.  p&ny^  the  illegality   of   the   order  is 

Where,  under  the  statute,  the  9tate  available  as  a  defense  in  proceedings 
railroad  commission  ha3  unlimited  at  ktw  to  compel  obedience  on  the  part 
power  to  vacate,  alter,  change  or  modi-  of  the  company  or  to  recover  the  stat- 
fy  any  order  made  by  it,  and  thus  utory  penalty  for  a  violation  of  the 
power  to  correct  its  own  errors,  the  order,  and,  therefore,  the  company's 
courts  cannot  be  appealed  to  in  the  remedy  at  law  is  adequate  and  an  in- 
first  instance  to  declare  an  order  of  junction  will  not  be  granted  in  the 
such  commission  to  be  void  and  to  absence  of  jsome  ground  for  equitable 
enjoin  the  taking  of  any  action  to  en-  relief.  Louisville  &  N.  B.  Go.  v.  Bail- 
force  it.  Chicago,  I.  &  L.  B.  Co.  v.  road  Oom'rs,  63  Fla.  491,  44  L.  B.  A. 
Railroad  Commidsion  of  Indiana,  175  (N.  S.)  189,  58  So.  543. 
Ind.  630,  95  N.  E.  364.  8S  New  York  &  N.  J.  Water  Co.  v. 

Where   the  sta/te   railroad   commis-  North  Arlington  Borough,  76  N.  J.  Eq. 

3ion  exceeds  or  abuses  the  authority  514,  74  Atl.  973. 
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company  enjoin  a  town  from  interfering  with  its  laying  of  pipes  in 
the  town  streets  when  it  has  not  fulfilled  the  condition  precedent  under 
which  the  town  ordinance  gave  it  the  right  to  occupy  the  streets.^ 

§  3330.  Failure  of  oarpora.ti(«i  to  diBobarg^  franehise  obligaboiuk 

The  powers  of  the  public  service  commissions  which  have  of  late 
years  been  created  by  so  many  of  the  states  are  frequently  sufficiently 
broad  to  insure  the  discharge  by  a  public  service  corporation  of  its 
franchise  obligations^  and  therefore  within  the  rule  of  adequate  remedy 
at  law  ^  and  without  regard  to  the  jurisdiction  expressly  conferred  on 
such  commissions,  resort  to  equity  to  compel  the  discharge  of  such 
obligations  will,  in  many  instances,  undoubtedly  be  improper.  Keep- 
ing this  fact  in  mind,  it  is  very  probably  true  that,  in  some  of  the 
states  at  least,  *  *  the  policy  of  the  law  is  to  require  by  mandatory  process 
the  performance  by  public  utility  corporations  of  their  duties  to  the 
public. ' '  ^  Thus  it  has  been  held  that,  if  on  no  other  ground  than 
that  of  the  prevention  of  a  multiplicity  of  suits,  a  city  has  a  right  to 
sue  to  enjoin  a  gas  company  from  violating  the  covenant  in  its  con- 
tract with  the  city  relative  to  the  maximum  price  to  be  charged  the 
inhabitants  of  the  city  for  gas.'^    Likewise  it  has  been  held  that  a 


•8  Chicago  Municipal  GasUght  & 
Fuel  Co.  v.  Town  of  Lake,  130  Bl. 
42,  22  N.  E.  616. 

M  See  i  3316,  supra. 

M  Gainesville  y.  Gainesville  Gas  is 
Electric  Power  Co.,  65  Fla.  404,  46 
L.  K.  A.  (N.  S.)  1119,  62  So.  919. 

See  generally  the  chapter  on  Gov- 
ernmental Regulation,  infra. 

86Muneie  Natural  Gas  Co.  v.  Mun- 
cie,  160  Ind.  97,  60  L.  B.  A.  822,  66 
N.  E.  436.  Thus  holding,  the  court 
spoke  a»  follows:  ''The  city,  as  a  cor- 
porate entity,  represents  all  of  its  in- 
habitants. The  streets,  over  which  it 
has  exclusive  power,  are  being  used 
by  appellant  [the  ga^  company]  un- 
der a  contract  with  the  city  that 
appellant  has  broken.  This  would 
entitle  the  city  to  at  least  nominal 
damages  at  law;  and  its  right  to 
restrain  the  further  breach  of  the  con- 
tract, which  amounts  to  a  negative 
specific  enforcement  of  the  contract, 
can  be  affirmed  on  the  ground  that  it 


will  avoid  a  multiplicity  of  actions. 
This  is  not  an  independent  30urce*or 
occasion  of  jurisdiction,  but,  as  laid 
down  by  Prof.  Pomeroy,  where  a 
party  is  entitled  to  even  legal  relief, 
and  there  exists  between  him  and  a 
number  of  others  entitled  to  relief 
a  common  interest,  relation,  or  ques- 
tion as  again3t  another  party,  that 
can  be  determined  by  one  suH,  such 
facts  afford  a  distinct  basis  for  an 
appeal  to  equity.  Pomeroy 's  Eq.  Jur. 
I  243  et  seq.  In  3uch  cases  it  is  not 
necessary  that  the  party  suing  should 
himself  be  threatened  by,  or  com- 
pelled to  resort  to,  numerous  actions 
to  vindicate  his  right,  because  consid- 
erations of  governmental  policy  en- 
ter into  the  question.  As  applied  to 
this  case,  it  is  a  matter  of  public  ex- 
pediency that  by  one  suit  rights  shall 
be  established  for  the  time  that  the 
injunction  has  to  run,  instead  of  hun- 
dreds of  the  inhabitants  of  the  city 
being  each  compelled  to  sue  to  vindi- 
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pati^on  of  a  public  utility  company  may  resort  to  injunction  to  pre- 
vent the  discontinuance  of  his  service.*''  **An  injunction,"  says  the 
Supreme  Court  of  Pennsylvania,  **i8  the  proper  remedy  to  prevent 
the  breach  of  a  contract  made  by  a  natural  gas  company  with  a  con- 
sumer by  enjoining  it  from  shutting  oflf  the  gas."  ••  Where,  however, 
there  appears  no  inadequacy  in  the  relief  which  mandamus  will  afford, 
it  is  only  by  such  remedy,  declares  the  New  Jersey  Court  of  Chancery, 
that  a  gas  company  refusing  to  supply  gas  to  the  tenant  of  a  dwelling 
house  until  the  bill  owing  by  a  former  tenant  is  paid  can  be  compelled 
to  perform  its  legal  corporate  duty  in  the  matter.'*  A  person  refused 
telephone  service  except  at  a  rate  higher  than  that  fixed  by  a  valid 
municipal  ordinance  may,  it  has  been  held,  enforce  his  rights  under 
such  ordinance  by  injunction.**  So  also,  where  the  remedy  at  law  is 
not  adequate  or  effectual,  a  shipper  may  enjoin  a  common  carrier  from 


cate  his  right,  or  otherwise  to  submit 
to  a  small,  but  annoying,  injustice/' 

A  municipality  may  enjoin  a  gas 
company  from  violating  it0  municipal 
franchise.  Wheeling  v.  Natural  Gas 
Co.  of  West  Virginia,  74  W.  Va.  372, 
82  8.  E.  345. 

Upon  its  payment  into  courD  for 
service  pendente  lite  a  fair  propor-  * 
tion  of  the  former  contract  price  and 
stipulating  to  pay  or  secure  such  ad- 
ditional amount  as  may  be  adjudged 
against  it  on  final  hearing,  a  munici- 
pality, between  which  and  the  water 
company  that  has  for  a  number  of 
years  been  supplying  it  with  water  for 
public  purposes,  there  is  disagreement 
as  to  the  amount  which  the  municipal- 
ity shall  pay  for  future  service  and 
for  the  water  supplied  since  the  expi- 
ration of  the  contract  formerly  exist- 
ing between  it  and  the  company,  is 
entitled  to  a  preliminary  injunction 
to  restrain  the  company  from  shutting 
off  its  supply  as  a  result  of  its  refusal 
to  pay  the  sum  demanded  for  the  ad 
interim  service,  where  the  reasonable- 
ness of  3uch  sum,  payment  being  re- 
fused on  the  ground  of  its  unreason- 
ableness, cannot  be  determined  on  ex 
parte  affidavits  but  only,  on  full  hear- 
ing and  proofs.    Borough  of  Washing- 


ton V.  Washington  Water  Co.,  70  N.  J. 
Eq.  254,  62  Atl.  390. 

S7Seaton  Mountain  Elec.  Light, 
Heat  ^  Power  Co.  v.  Idaho  Springs 
Inv.  Co.,  49  Colo.  122,  33  L.  R.  A. 
(N.  S.)  1079,  111  Pac.  834. 

As  to  the  power  of  a  public  service 
corporation  to  discon/tinue  its  busi- 
ness, see  §  826,  supra. 

«« People's  Natural  Gas  Co.  v. 
American  Natural  Oas  Co.,  233  Pa. 
569,  82  Atl.  935. 

89  Johnson  v.  Atlantic  City  Gas  & 
Water  Co.,  65  N.  J.  Eq.  129,  56  Atl. 
550. 

Mandamus  furniishea  a  complete 
remedy  to  a  person  to  whom  a  gas 
company,  in  violation  of  its  quasi  pub- 
lic duty  but  not  in  violation  of  any 
contract,  refuses  to  supply  gas,  and 
equity  is  without  jurisdiction  to  en- 
force ^uch  duty  by  a  mandatory  in- 
junction. Cox  V.  Maiden  ft  M.  Gas 
Light  Co.,  199  UoBB.  324,  17  L.  B.  A. 
(N.  S.)  1235,  127  Am.  St.  Rep.  508,  86 
N.  E.  180  (bill  by  assignees  and  trust- 
ees, under  a  voluntary  assignment  for 
the  benefit  of  creditors,  of  corporation 
indebted  to  gas  company). 

90  Charles  Simons  Sons  Co.  v.  Mary- 
land Telephone  Sd  Telegraph  Co.,  99 
Md.  141,  63  L.  B.  A.  727,  57  Atl.  193. 
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granting,  to  his  prejudice  and  injury,  discriminatory  favors  to  other 
shippers.^^  Again  where  the  city  ordinance  granting  a  street  car 
company  a  license  to  lay  its  tracks  in  the  city  streets  requires  such 
tracks  to  be  laid  in  the  center  of  the  streets  and  it  is  practicable  thus 
to  locate  them,  injunction  is  available  to  a  property  owner  who  will 
suffer  special  damage  from  the  laying  of  the  tracks  on  one  side,  instead 
of  in  the  center,  of  the  street  on  which  his  property  abuts.** 

§3331.  Acts  criminal  or  against  public  policy.  That  a  court  of 
equity  will  not  interfere  by  injunction  to  prevent  the  commission  of  a 
crime  is  a  rule  which,  when  properly  interpreted,  is  perhaps  without 
exception.**  Such  rule,  however,  is  not  always  properly  understood. 
**  When  we  say  that  a  court  of  equity  will  never  interfere  by  injunction 
to  prevent  the  commission  of  a  crime,  we  mean  that  it  will  not  do  so 
simply  for  the  purpose  of  preventing  a  violation  of  a  criminal  law. 
But  when  the  act  complained  of  threatens  an  irreparable  injury  to  the 
property  of  an  individual  a  court  of  equity  will  interfere  to  prevent 
that  injury,  notwithstanding  the  act  may  also  be  a  violation  of  a 
criminal  law.  In  such  case  the  court  does  not  interfere  to  prevent 
the  commission  of  a  crime,  although  that  may  incidentally  result,  but 
it  exerts  its  force  to  protect  the  individual's  property  from  destruction, 
and  ignores  entirely  the  criminal  portion  of  the  act.  There  can  be  no 
doubt  of  the  jurisdiction  of  a  court -of  equity  in  such  a  case. ' '  •*   * '  The 


01  Merchants'  &  Miners'  Transp. 
Co.  V.  Granger  &  Lewis,  132  Ga.  167, 
63  S.  E.  700. 

eSLongnecker  y.  Wichita  BaUroad 
&  Light  Co.,  80  Kan.  413,  102  Pac. 
492. 

Landowners  who  b^  purchase  of 
stock  procure  the  eictension  of  a  street 
railway  and  an  agreement  to  operate 
the  same  over  their  lands  for  a  period 
of  years,  in  consideration  of  their 
platting  such  lands  and  placing  them 
on  the  market,  cannot,  after  failing 
so  to  do  for  nearly  the  entire  period, 
maintain  injunction  to  prevent  the 
removal  of  the  extension,  the  com- 
pany being  solvent  and  any  damages 
to  which  the  landowners  were  entitled 
being  recoverable  at  law.  Sentney  v. 
Hutchinson  Literurban  B.  Co.,  90  Kan. 
610, 135  Pac.  678. 

S8  Hamilton-Brown  Bhoe  Co.  v.  Sax- 


ey,  131  Mo.  212,  52  Am.  St.  Bep.  622, 
32  S.  W.  1106. 

94  Hamilton-Brown  Shoe  Co.  v.  Sax- 
ey,  131  Mo.  212,  52  Am.  St.  Bep.  622, 
32  S.  W.  1106. 

An  injunction  ''stays  the  arm  of 
the  wrongdoer.  It  does  not  seek  to 
punish  him  for  any  past  violations  of 
the  law. '  *  Littleton  v.  Fritz,  65  Iowa 
488,  54  Am.  Bep.  19,  22  N.  W.  641. 

If  an  act  be  of  a  criminal  nature 
or  an  offense  against  the  pubUc  which 
does  not  touch  ithe  enjoyment  of  prop- 
erty, it  should  not  be  brought  within 
the  direct  jurisdiction  of  a  court  of 
equity.  Attorney  General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  371, 
878. 

"It  is  hardly  necessary  to  say  that 
every  criminal  act  which  injures  the 
per3on  or  property  of  another  is  also 
a  civil  tort,  redressible  by  the  courts. 


5156 


Ch.51] 


Injunctions 


[§  3331 


power  of  equity  to  enjoin  the  doing  of  acts  threatening  irreparable 
injury  to  property  rights  or  which  would  constitute  a  public  nuisance^ ' ' 
says  the  Supreme  Court  of  Missouri,  '^is  inherent  and  has  been  exer- 
cisedy  both  in  England  and  America,  by  courts,  of  chancery  since  their 
evolution  as  a  distinct  tribunal,  nor  can  this  power  be  devested  because 
the  performance  of  such  acts  may  be  a  violation  of  the  criminal  law. 
On  the  other  hand,  a  court  of  equity  is  powerless  to  enjoin  the  com- 
mission of  any  crime  not  violative  of  property  rights  nor  involving 
the  creation  of  a  public  nuisance,  for  the  reason  that  it  has  no  juris- 
diction to  enforce  the  criminal  law  nor  to  prevent  the  performance  of 
any  act  of  a  criminal  nature  which  does  not  necessarily  prejudice 
private  or  public  rights  subject  to  its  jurisdiction  and  control/'  ^ 

When,  therefore,  a  proper  case  for  the  application  of  the  injunctive 
process  is  otherwise  made  out,  equity  will  not  withhold  its  restraining 
arm  merely  because  the  doing  of  the  act  complained  of  will  render  the 
doer  liable  to  criminal  prosecution,*®  the  right  of  the  public  generally 
to  have  its  laws  observed  in  no  sense  limiting  or  curtailing  the  right 
of  a  private  person  to  restrain,  through  equity  a  threatened  act,  the 
commission  of  which  will  certainly  result  in  a  private  wrong  to  him  by 
injuring,  or  depriving  him  of,  his  property  rights.*^  This  rule  of  law 
has  often  been  recognized  in  the  case  of  nuisances.*'    The  fact  that  the 


and  preventable  in  proper  cases  by 
injunctive  process. ' '  Hardie-Tynes 
Mfg.  Co.  V.  Cruise,  189  Ala.  66,  66  So. 
657. 

95  State  V.  Woolfolk,  269  Mo.  389, 
190  S.  W.  877. 

96  State  V.  Peitz,  174  Mo.  App.  456, 
160  S.  W.  585.  See  al«o  Port  of 
Mobile  V.  Louisville  &  N.  B.  Co.,  84 
Ala.  115,^  Am.St.Bep.  342,  4  So.  106. 

"When  an  irreparable  and  contin- 
uing unlawful  injury  1^  threatened  to 
private  property  and  business  rights, 
equity  will  generally  enjoin  on  behalf 
of  the  person  whose  rights  are  to  be 
invaded,  even  though  an  indictment 
on  behalf  of  the  public  will  also 
lie.''  Toledo,  A.  A.  &  N.  M.  By.  Co. 
V.  Pennsylvania  Co.,  54  Fed.  730,  744. 

"It  33  the  universal  rule  that  equity 
will  not  interfere  to  prevent  the  com- 
mission of  a  crime.  There  is,  of 
course,  an  exception  to  this  rule, 
which  is  as  general  as  the  rule,  viz.. 


that  equity  will  intervene  to  protect 
property  and  property  rights  from  ir- 
reparable injury,  even  though  the  acts 
sought  to  be  enjoined  are  criminal 
acts.  But  the  courts  will  not  award 
equitable  relief,  in  the  absence  of  a 
showing  of  irreparable  injury,  merely 
because  the  acts  complained  of  con- 
stitute a  violation  of  a  criminal  stat- 
ute." La  Mesa  Community  Ditch  v. 
Appelzoeller,  19  N.  M.  75,  140  Pac. 
1051. 

97Boger8  V.  Nevada  Canal  Co.,  60 
Colo.  59,  Ann.  Cas.  1917  C  669,  151 
Pac.  923. 

However,  the  writ  of  Injunction 
should  not  ''be  used  as  an  ordinary 
supplement  to  the  criminal  laws  of 
the  state."  Daniels  v.  Portland  Gold 
Min.  Co.,  202  Fed.  637. 

9S  TwiHMta.  Columbian  Athletic 
Club  V.  State,  143  Ind.  98,  28  L.  B. 
A.  727,  52  Am.  St.  Bep.  407,  40  N. 
E.   914. 
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one  responsible  for  the  nuisance  is  amenable  to  the  provisions  and 
penalties  of  the  criminal  law  does  not  defeat  the  right  of  a  private 
person  to  an  injunction  against  the  continued  use  of  the  premises  in 
the  manner  complained  of .^  Nor  does  the  fact  that  acts  of  the  char- 
acter of  those  complained  of  are  by  statute  made  misdemeanors  and 
punishable  as  such  make  them  any  less  a  nuisance  nor  imply  that  the 
legislature  intended  the  criminal  remedy  to  be  exclusive.^ 

Thus  it  has  been  held  that  where,  for  the  purpose  of  shooting  a 
natural  gas  well,  a  gas  company  collects  within  a  city  a  greater  amount 
of  nitroglycerin  than  is  permitted  by  statute  and  by  so  doing  endangers 
the  life  and  property  of  a  citizen,  a  temporary  injunction  may  issue  in 
a  suit  by  the  latter,  notwithstanding  the  fact  that  the  act  complained 
of  constitutes  a  crime.*  So  also,  where  an  incorporated  athletic  club 
is  conducting  prize  fights  and,  in  so  doing,  is  not  only  misusing  its 
corporate  powers  and  franchises,  but  is  also  maintaining  a  public 
nuisance,  an  injunction  may  issue  without  regard  to  the  fact  that, 
under  the  statute,  prize  fighting  is  a  criminal  offense.'    Quoting  the 

Iowa.    Littleton  v.  Fritz,  65  Iowa     time  a  public  wrong  and  the  inyasion 


488,  54  Am.  Bep.  19,  22  N.  W.  641. 

MaaBachufletta.  Carleton  v.  Rugg, 
149  Mass.  550,  5  L.  B.  A.  193,  14 
Am.  St.  Bep.  446,  22  N.  E.  55. 

Michigan.  Detroit  Bealty  Co.  T. 
Harnett,  156  Mieh.  385,  21  L.  B.  A. 
(N.  S.)    585,   120   N.   W.   804. 

flonth  OttoUna.  Stote  y.  City  Club, 
83  S.  C.  509,  65  8.  E.  730. 

Texas.  See  Ex  parte  Allison,  48 
Tex.  Gr.  App.  634,  3  L.  B.  A.  (N.  8.) 
622,  13  Ann.  CaB.  684,  6o  8.  W.  492 
(statute  providing  for  injunctions 
apainfft  gambling  houBOB). 

WCranford  v.  Tyrrell,  128  N.  T, 
341,  344,  28  N.  E.  514. 

A  proceeding  to  abate  a  nuisance 
looks  only  to  the  property,  the  use 
of  which  constitutes  the  nuisance, 
and  not  to  the  punishment  of  the 
one  maintaining  such  nuisance.  Carle- 
ton  y.  Bugg,  149  Mass.  550,  5  L.  B. 
A.  193,  14  Am.  St.  Bep.  446^  22  N.  E. 
55. 

1  People  y.  Truckee  Lumber  Co., 
116  Cal.  397,  39  L.  B.  A.  581,  58  Am. 
St.  Bep.  183,  48  Pac.  374. 

''Many  acts  constitute  at  the  same 


of  a  privr.te  right,  and  the  fact  that 
adequate  punishment  may  be  pro- 
yided  or  may  not  be  provided  for 
a  public  wrong  done  is  not  in  the 
way  of  the  court  furnishing  redress 
for  a  civil  wrong  also  inflicted  in  the 
same  act.''  Nashville,  C.  ft  St.  L.  By. 
Co.  v.  McConnell,  82  Fed.  65,  79. 

S People's  Gas  Co.  y.  Tyner,  131 
Ind.  277,  16  L.  B.  A,  443,  31  Am. 
St.  Bep.  433,  31  N.  E.  59. 

8  Columbian  Athletic  Club  v.  State, 
143  Ind.  98,  28  L.  B.  A.  727,  52  Am. 
St.  Bep.  407,  40  N.  E.  914.  In  this 
ease,  the  court,  adopting  the  language 
of  counsel  tor  the  state,  declared  that 
"it  would  be  monstrous  to  adjudge 
that,  because  acts  constituting  the 
abuse  of  corporate  privileges  are 
crimes,  therefore  the  corporation  may 
persist  in  doing  them.  This  would 
be  to  encourage  corporations  to  per- 
petrate the  gravest  abuses,  since, 
under  such  a  rule,  the  graver  the 
abuse,  the  less  the  power  of  the  civil 
branch  of  our  law.  It  comes  with 
an  ill  grace  from  a  corporation  to 
aver  that,  because  the  abuse  of  its 
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statement  of  the  Supreme  Court  of  Kansas  to  the  effect  that ' '  every 
place  where  a  public  statute  is  openly,  publicly,  repeatedly,  contin- 
uously, persistently  and  intentionally  violated,  is  a  public  nuisance, ' '  ^ 
but  basing  its  decision  on  other  considerations,  the  Supreme  Court  of 
Indiana  has  held  that  the  wasting  of  natural  gas  by  an  oil  company, 
contrary  to  statute,  constitutes  a  public  nuisance,  and  that  tiie  state 
may  have  an  injunction  against  the  company  notwithstanding  viola- 
tions of  the  statute  are  punishable  by  the  infliction  of  money  penalties.* 
On  the  oth^  hand,  on  the  ground  that  smoking  on  the  cars  of  a 
street  railway  company  in  violation  of  a  city  ordinance  does  not  con- 
stitute an  interference  with  property  belonging  to,  or  rights  of  a 
pecuniary  nature  possessed  by,  other  passengers  on  such  cars,  and  in 
view  of  the  fact  that  such  other  passengers  have  sufficient  protection 
under  the  criminal  law  if  the  ordinance  be  enforceable,  one  of  the 
New  York  courts  has  refused  to  issue  an  injunction  pendente  lite 
restraining  the  company  from  permitting  smoking  on  its  cars.^  It  has 
been  held  by  the  Supreme  Court  of  Mississippi,  however,  that  the 
continued  prosecution  of  business  by  a  foreign  corporation  in  violation 
of  the  public  policy  of  the  state  will  be  enjoined  at  the  suit  of  the  state 
notwithstanding  it  will  have  a  remedy  against  the  corporation  in  an 
action  for  penalties^ 

§  3332.  Monopolies  and  unlawful  combinations^  Monopolies  and 
unlawful  combinations  have  been  treated  in  a  separate  chapter,  and  the 
remedies  available  against  them  have  been  therein  considered,'  and  no 
more  need  be  done  at  this  point  than  to  call  attention  to  the  fact  that 
injunction  is  one  of  such  remedies. 

§  3833.  labels  and  boycotts.  In  a  case  in  one  of  the  federal  courts, 
the  defendant  was  enjoined  pendente  lite  from,  inter  alia,  issuing 

corporate  priyileges  eonsists  in  com*  equity  has  power  to  prevent,  by  in- 

mitting  crime,  civil  remedies  are  Un-  junction,  a  disregard  of  jiuch  prohibi- 

availing.     It  would  outrage  common  tion.    United  States  v.  North  Bloom - 

sense  unspeakably  to  give  ear  to  a  field  Oravel-Min.  Co.,  81  Fed.  243,  248 

corporation    defending   itself   against  (bill  alleging  violation  of  federal  hy- 

a   civil   proceeding   by    asserting   its  draulic-mining  act), 

own  infamy,  and  insisting  that  redress  Instate  v.  Ohio  Oil  Co.,  150  Ind.  21, 

can    only    be    had    under    the    laws  47  L.  B.  A.  627,  49  N.  E.  809. 

punishing' crimes.''  6Mellen    v.    Brooklyn    Heights    B. 

4  State  V.  Crawford,  28  Ean.  726,  Co.,  87  N.  Y.  Misc.  65, 150  N.  Y.  Supp. 

733,  42  Am.  Bep.  182.  222. 

Where  congress,  in  the  exercise  of  7  State  v.  Louisville  &  N.  B.  Co., 

its  power  over  navigable  streams,  pro-  97  Miss.  35,  Ann.  Cas.  1912  C  1150,  53 

hibits  the  putting  of  certain  matter  So.  454,  51  So.  918. 

into  such  streams,  a  federal  court  of  tChap.  54,  infra. 
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circulars  of  the  kind  and  character  of  those  that  he  had  been  issuing, 
which  advised  the  repudiation  of  contracts  for  the  purchase  of  the 
commodity  involved^  unless  he  accompanied  each  future  circular  with 
the  statement  that  the  charges  made  therein,  some  of  which  would  be 
injurious  to  the  business  and  property  of  the  corporation  seeking  the 
injunction  and,  if  false,  would  be  libelous,  did  not  apply  to  such  cor- 
poration. On  an  appeal  by  the  defendant,  the  Circuit  Court  of 
Appeals  directed  that  the  injunction  be  modified  in  certain  particulars 
but  refused  to  vacate  it  so  far  as  its  scope  was  limited  as  above  indi- 
cated, one  of  defendant's  grounds  of  defense  having  been  that  the 
charges  which  he  had  made  in  the  circulars  theretofore  issued  had  not 
been  directed  against  the  plaintiff.  The  court  based  its  action  in  con- 
tinuing the  injunction  squarely  on  the  attempted  interference  with 
contract  relations,  but  in  ruling  on  the  matter  examined  the  law  of 
injunctions  as  applied  to  libels  critically  and  at  length  and  in  the 
course  of  its  opinion  declared  that  ''courts  of  equity  like  courts  of  law 
follow  established  precedents.  They  cannot  usurp  powers  they  do  not 
possess.  We  recognize  the  fact  that  equity  is  an  elastic  system ;  that 
its  procedure  is  progressive  and  is  capable  of  accommodating  itself  .to 
the  changing  emergencies  and  demands  of  the  age.  If  it  were  other- 
wise it  could  not  so  well  have  met  the  needs  of  our  civilization.  At  the 
same  time  courts  are  not  to  usurp  powers  they  do  not  possess.  In  a 
country  which  hafl  constitutional  guaranties  of  freedom  of  speech  and 
of  the  press  and  of  trial  by  jury,  courts  of  equity  should  be  slow  to 
assume  that  they  possess  a  power  to  deal  with  the  publication  of  libels 
that  the  High  Court  of  Chancery  in  England  disclaimed.®    •    •    • 


9  American  Malting  Co.  v.  KeiteV 
209  Fed.  351.  Beviewing,  at  thia 
point,  the  English  law  upon  the  sub- 
ject, the  court  ^aid:  "Lord  Chancellor 
Hardwicke  in  1742  (Huggonson  's  Case, 
2  Atk.  469)  declared  that:  < Notwith- 
standing this  should  be  a  libel,  yet, 
unless  it  is  a  contempt  of  the  court, 
I  have  no  cognizance  of  it,  for, 
whether  it  is  a  libel  against  the  public 
or  private  persons,  the  only  method 
is  to  proceed  at  law.'  It  should  be 
said,  however,  that  in  that  case  equity 
was  asked  to  punish  a  past  tort,  not 
to  restrain  a  future  one,  Lord  Ellen- 
borough  in  1810,  in  a  common-law 
court  (Du  Bosi  v.  Beresford,  2  Camp. 
511),  fisid,  in  speaking  of  a  picture. 


that,  if  it  was  a  libel  upon  the  persons 
introduced  into  it,  'upon  an  applica- 
tion to  the  Lord  Chancellor  he  would 
have  granted  an  injunction  against  its 
exhibition. '  But  this  dictum  is  known 
to  have  excited  much  astonishment  in 
the  minds  of  all  practitioners  in  the 
court  of  chancery.  Thujs  matters 
stood  in  England  until  1869,  when 
Vice  Chancellor  Malins  granted  in- 
junctions against  libels.  Springhead 
Spinning  Co.  v.  Kiley,  L.  B.  6  Eq. 
551;  Dixon  v.  Holden,  L.  B.  13  Eq. 
355.  These  decisions  were,  however, 
speedily  overruled  in  1875  in  Pruden- 
tial Assurance  Co.  v.  Knotts,  L.  R< 
10  Ch.  App.  142.  In  Collard  v.  Mar- 
ahall  (1892)  1  Ch.  571,  Chitty,  J.,  said 
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For  150  years  it  has  been  onderstood  in  England  that  equity  had  no 
jurisdiction  to  enjoin  a  libel,  and  the  power  of  the  courts  of  that 
country  to  do  so  rests  upon  statute.^^  In  the  United  States  a  like 
view  of  the  matter  has  been  taken.  •  •  •  The  fact  that  the  false 
statements  may  injure  the  plaintiff  in  his  business  or  as  to  his  property 
does  not  alone  constitute  a  sufficient  ground  for  the  issuance  of  an 
injunction.    The  party  wronged  has  an  adequate  remedy  at  law."  ^^ 


that,  before  the  Judiciary  Act,  equity 
had  no  power  to  try  a  libel.  In  Moil- 
Bon  V.  TuBsaudfl^  Limited  (1894)  12  B. 
671,  Lopes,  L.  J.,  said:  'Prior  to  the 
Common-Law  Procedure  Act  1854,  no 
eourt  could  grant  any  injunction  in  a 
ease  of  libel.  The  Court  of  Chancery 
could  grant  no  injunction  in  ^uch  a 
case,  because  it  could  not  try  a  libel. 
Neither  could  courts  of  common  law 
until  the  Common-Iiaw  Procedure  Act 
of  1854,  because  they  had  no  power 
to  grant  injunctions.  Whether  they 
had  power  to  grant  interlocutory  in- 
junctions after  1854,  I  think  doubtful. 
As  a  matter  of  practice  they  never 
did.'  The  Conunon-Law  Procedure 
Act  of  1854  conferred  on  the  Englishr 
courts  of  common  law  the  power  to 
grant  injunctions  in  all  personal  ac- 
tions of  contract  or  tort,  with  no  limi- 
tation as  to  defamation.  And  by  the 
Judicature  Act  of  1873  a  power  was 
conferred  upon  the  Chancery  Division 
of  the  High  Court  to  grant  injunctions 
in  eases  of  libel.  But  prior  to  these 
acts  neither  courts  of  law  nor  courts 
of  equity  could  issue  injunctions  in 
England  in  such  cases.  The  English 
law  courts  began  to  exercise  such 
jurisdiction  in  1878,  and  about  the 
same  time  the  equity  courts  began  in 
like  manner  to  exercise  theirs.  But 
it  is  underatood  that  they  interfere 
only  in  the  'clearest  cases,'  and  es- 
peciaUy  by  interlocutory  injunctions. 
See  Bonnard  v.  Perryman  (1891)  Ch. 
269  (C.  A.);  Kerr  on  InjunctionSi 
6,  6." 

10  See  note  9,  supra. 

11  American  Malting  Co.  v.  Keitel, 


209  Fed.  351.  Continuing,  the  court 
said:  "In  all  that  has  been  ;3aid 
we  have  not  lost  sight  of  the  fact  that 
the  courts  have  sometimes  issued  in- 
junctions to  restrain  the  publication 
of  false  statements  injurious  to  busi- 
ness or  property.  The  cases  in  which 
such  a  jurisdiction  has  been  assumed 
have  beei»  those  which  have  involved 
conspiracy,  intimidation,  or  coercion. 
*  *  *  But  the  complainant  does 
not  in  terms  chaipge  the  defendant 
with  being  engaged  in  any  conspiracy 
or  in  any  attempt  to  intimidate  or 
coerce  the  complainant  or  its  cus- 
tomers. And  the  alleged  false  state- 
ments and  objectionable  matter  con- 
tained in  the  circulars  do  not  amount 
to  coercion  or  intimidation  in  law, 
either  of  the  complainant  or  its  cus- 
tomers. The  customers  may  be  de- 
ceived by  false  statements,  but  they 
are  left  free  to  form  their  own  judg- 
ment and  make  their  own  choice. 
They  are  not  coerced  or  intimidated 
or  frightened.  The  circulars  contain 
no  threats  of  violence  to  the  property 
of  the  complainant.  He  threatens  to 
bring  no  suits  either  against  the  com- 
plainant or  its  customers.  It  is  true 
that,  where  proper  grounds  exist  for 
Assuming  jurisdiction,  equity  does  not 
refuse  jurisdiction  because  there  is  in- 
cidentally involved  the  restraining  of 
a  libel.  A  court  of  equity  may  re- 
strain a  boycott  if  the  boycott  is 
sought  to  be  accomplished  by  the  pub- 
lication of  circulars  or  printed  matter; 
«uch  a  pfublieation  may  be  restrained 
without  a  violation  of  constitutional 
rights.     That  was  made  clear  by  the 
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This  is  undoubtedly  the  general  rule.  While  equity  will  not  ^refuse 
an  injunction  where  it  has  jurisdiction  to  grant  one,  ^merely  1>^cau8e 
such  injunction  will,  incidentally,  have  the  effect  of  restraining  a 


decision  of  the  Supreme  Court  of  the 
United  States  in  Gompers  v.  Bucks 
Stove  &  Bange  Co.,  221  U.  S.  418,  55 
L.  Ed.  797,  34  L.  B.  A.  (N.  S.)  874, 
31  Sup.  Ct.  492.  It  is  said  that  a 
man  has  a  property  right  in  his  busi- 
ness and  that  an  injunction  may  issue 
to  protect  that  right  against  fraud 
and  misrepresentation^  notwithstand- 
ing the  fact  that  the  fraud  and  mis- 
representation may  be  contained  in  a 
libelous  publication.  That  was,  an  we 
understand  it,  the  very  question  which 
was  submitted  to  the  English  Court 
of  Appeals  in  Chancery  in  1875  in 
Prudential  Assurance  Co.  v.  Knott 
[L.  B.  10  Ch.  App.  142].  ♦  •  •  The 
defendant  had  published  a  pamphlet 
which  the  plaintiff  corporation  claimed 
falsely  represented  it  as  being  man- 
aged with  reckless  extravagance  and 
as  being  in  a  state  of .  insolvency  and 
unable  to  fulfil  its  engagements, 
whereas  the  company  was  in  an  ex- 
ceedingly prosperous  and  thriving  con- 
dition, abundantly  solvent  and  earning 
large  profits,  and  was  managed  with- 
out extravagance.  The  biU  further 
charged  that  the  continued  publica- 
tion of  the  pamphlet  would  be  very 
injurious  to  the  comj^any's  credit  and 
reputation.  It  accordingly  prayed 
that  it^  publication  might  be  re- 
strained. The  injunction  was  refused. 
Lord  Cairns  said:  'It  is  attempted 
to  give  a  color  to  the  application  by 
saying  that  these  are  libelous  publica- 
tions which  will  injure  property,  and 
then,  when  that  proposition  is  further 
defined,  it  is  said  that  the  business  of 
the  company,  the  good  will  of  the 
company,  is  property;  that  the  com- 
pany in  its  trade  will  be  injured ;  «uid 
that  therefore  the  interference  of  the 
court  is  asked  for  the  protection  of 
property.     But,  with  regard  to  nine 


out  of  ten  libels,  the  aame  things  might 
be  said.    The  cases  in  which     Actions 
are  brought  for  libel  are  usuall.^  cues 
where  things  are  written  of   saen  or 
corporations  which  have  an  eff a  <3t  upon 
their  character  and  upon  theijr  trade 
or  business  or  their  character    ^a  con- 
nected with   trade   or   busineea-s;  but 
no  case  can  be  produced  in  wisich,  in 
these    circumstances,    the    C<»'urt   of 
Chancery  has  interfered.    Not      merely 
is  there  no  authority  for  this  ea.pplica- 
tion,  but  the   books  afford  repeated 
instances   of  the  refusal  to   exercise 
jurisdiction.'     He   then   quotas  from 
the  decision  of  Vice  Chancellor     Malins 
in   Dixon   v.   Holden    [L.   B.      113  £q. 
366],    *    ♦    »    this  passage:   ^In  the 
decision  I  arrive  at,  I  beg  to  bo  under- 
stood as  laying  down  that  this  court 
has  jurisdiction  to  prevent  tfcae  pub- 
lication of  any  letter,  adverti-sement, 
or  other  document  which,  if  pe:2mitted 
to  go  on,  would  have  the  effeett:  of  de- 
stroying the  property  of  anotl&er  per- 
son, whether  that  consists  of  t^uigible 
or  intangible  property,  whether  it  con- 
sists of  money  or  reputation.'     And 
says:  'I  am  unable  to  accede  to  these 
general  propositions:  They  appear  to 
me  to  be  at  variance  with  the  settled 
practice  and  principles  of  this  court. 
•    •    •  f    Lord    Justice   James    and 
Lord  Justice  Mellish  stated  that  they 
were  of  the  same  opinion. ' '  *  American 
Malting  Co.  v.  Keitel,  supra. 

In  a  later  federal  case,  in  which 
the  plaintiff  sought  and  was  denied 
an  injunction  against  the  publishing 
of  certain  >  newspaper  articles  eon- 
ceming  a  proprietary  medicine  dis- 
tributed by  him,  the  court  stated  that 
if  the  bill  was  one  to  restrain  a  libel 
of  the  plaintiff,  an  injunction  would 
not  lie,  and  continuing  said:  ''This 
is  the  decided  law,  too  long  and  too 
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libel,^  and  while  it  has  been  held  that  an  injunction  will  lie  to  restrain 
the  further  publication  of  that  which  the  jury  in  an  action  at  law  has 
found  to  be  a  libel  or  slander^^'  when  the  defendant  is  insolvent  and 
the  plaintiff's  judgment  is  therefore  uncollectible,^^  equity  will  not, 
it  seems,  enjoin  a  libel  solely  as  such  and  in  the  absence  of  the  esdstence 
of  some  established  ground  of  equitable  jurisdiction,^  even  though 


well  established  to  need  eomment  or 
to  require  citation  of  authority.  It  U 
also  settled  law  in  the  United  States 
that  a  court  of  chancery  will  not 
grant  an  injunction  to  restrain  libelous 
utterances  injurious  to  property  rights 
and  business.  ThU  was  decided  by 
Mr.  Justice  Bradley,  sitting  on  the 
circuit  bench  while  he  was  a  justice 
of  the  Supreme  Court  of  the  United 
Btotes,  in  Kidd  v.  Horry,  28  Fed.  773, 
and  the  rule  stated  in  that  case  has 
been  approved  in  a  long  line  of  judi- 
cial opinions  in  cases  collated  in  the 
various  reference  books  and  in  di- 
gests. ' '  Willis  V.  O  'GonneU,  231  Fed. 
1004.  See  also  Balliet  v.  Gassidy, 
104  Fed.  704,  in  which  the  court  dis- 
missed a  complaint  which  prayed  an 
injunction  against  the  publication  and 
distribution  of  a  newspaper,  in  which 
aUeged  libels  of  plaintiff  had  ap- 
peared, in  any  case  where  it  should 
eontain  any  article  referring  to  the 
plaintiff. 

IS  American  Malting  Go.  v.  Keitel, 
209  Fed.  351. 

In  Flint  v.  Hutchinson  8mo]ie 
Burner  Go.,  110  Mo.  492,  16  L.  B.  A. 
243,  33  Am.  St.  Bep.  476,  19  S.  W. 
804,  wherein  it  was  argued  in  behalf 
of  the  plaintiffs  that  the  case  was  one 
of  libel  "plus  something  else,''  the 
eourt  said:  "If  that  something  else 
is  sufficient  to  give  a  court  of  equity 
jurisdiction,  then  the  jurisdiction  is 
not  defeated  because  there  is  libel  or 
slander  added.'' 

"  We  think  it  entirely  possible," 
says  the  Montana  Supreme  Gourt, 
"for  a  state  of  facts  to  exist  under 
which    the    [constitutional]    right   to 


spei^  or  publish  might  be  so  used  as 
to  constitute  a  nuisance  and  be  re- 
strained as  such."  Empire  Theatre 
Go.  y.  Gloke,  53  Mont  183,  L.  B.  A. 
1917  E  383,  163  Pac.  107. 

IS  Flint  V.  Hutchinson  Smoke  Bur- 
ner Go.,  110  Mo.  492,  16  L.  B.  A.  243, 
33  Am.  St.  Bep.  476,  19  S.  W.  804. 

14  Wolf  V.  Harris,  267  Mq.  405,  184 
S.  W.  1139. 

U'^In  this  country  a  court  of 
equity  is  without  jurisdiction  to  re- 
strain the  publication  of  libel."  Vas- 
sar  Gollege  v.  Loose- Wiles  Biscuit  Go., 
197  Fed.  982  (injunction  to  restrain 
defendant  from  using  "Vassar"  as 
trade  name  of  candy  manufactured  by 
it,  denied). 

"Libel  and  slander,  however  illegal 
and  outrageous,  will  not  be  enjoined. 
This  is  the  settled  rule."  Singer 
Mfg.  Co.  y.  Domestic  Sew.  Mach.  Go., 
49  Ga.  70,  15  Am.  Bep.  674  (injunc- 
tion to  restrain  defendant  from  pub- 
lishing claim  that  it  had  received  the 
award  of  certain  premium3  actually 
awarded  to  complainant,  denied). 
Gompare  Bell  &  Go.  v.  Singer  Mfg. 
Go.,  65  Oa.  452. 

"  That  a  court  of  equity  cannot, 
under  its  common-law  powers,  by  in- 
junction, restrain  the  publication  of 
a  mere  libel,  seems  to  be  most  in  ac- 
cordance with  the  authorities  in  this 
country,  as  well  as  in  England." 
Everett  Piano  Go.  v.  Bent,  60  HI. 
App.  372  (decree  making  perpetual 
preliminary  injunction  against  circular 
^  alleging  patent '  infringement,  re- 
.  versed).  See  also  on  the  general  prop- 
osition, AUegretti  Ghocolate  Gream 
Go.  V.  Bubel,  83  111.  App.  558. 
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the  defendant  be  financially  unable  to  respond  in  damages,^^  and  it  is 
immaterial,  as  far  as  the  application  of  this  role  is  eoncemed,  that  the 
injnry  to  the  corporation  slandered  or  libeled  is  a  continuing  one,  for 
which  there  is  no  accurate  measure  of  damages.^''  Nor  is  the  applica- 
tion of  the  rule,  in  the  case  of  printed  misrepresentations  regarding  a 
manufactured  article,  affected  hy  the<  fact  that  the  manufacturer  can- 
not prove  special  damage  and  hence  is  without  ^a  remedy  at  law.^* 
**The  jurisdiction  of  a  court  of  chancery,"  says  the  Supreme  Court  of 
Massachusetts,  ''does  not  extend  to  cases  of  libel  or  edander,  or  of  false 
representations  as  to  the  character  or  quality  of  the  plaintiff's  prop- 
erty, or  as  to  his  title  thereto,  which  involve  no  breach  of  trust  or  of 
contract."" 


leWillra  V.  O'Connell,  231  Fed. 
i004.  .  .        ' 

17  Baltimore  Life  Ins.  Co.  r.  Gleis- 
ner,  202  Pa.  386,  51  Atl.  1024.  Said 
the  court:  "So  far  as  a  cause  of 
action  is  stated  in  the  bill,  it  is  one 
for  ^lander  or  libel,  and  cognizable  at 
law.  It  is  urged  that  the  injury  i» 
a  continuing  one,  for  which  there  is 
no  accurate  measure  of  damages,  and 
therefore  is  within  the  province  of 
equity.  But  evien  in  that  class  of 
cases  the  complainant  *b  right  mu3t  be 
so  clear  as  to  be  practically  conceded, 
or  it  must  first  be  established  by  the 
verdict  of  a  jury.  In  the  present 
case  complainant '3  right  of  action  de- 
jpends  on  facts,  the  burden  of  proof 
of  which  is  on  complainant,  and^whieh 
necessarily  are  for  a  Jury  in  the  first 
instance.  The  want  of  equity  being 
apparent  on  the  face  of  the  bill,  thd 
demurrer  was  properly  sustained. ' ' 

ISMarlin  Firearnus  Co.  v.  Shieldfl, 
171  N.  Y.  384,  5g  L.  R.'A.  310,  64  N. 
E.  163. 

19  Boston  Diatite  Co;  v;  Fl6renee 
kfg.  Co.,  114  Mass.  69,  19  Am.  Bep. 
310.  See  also  Finnish  Temperance 
boc.  Sovittaja  v.  Baivaaja  Pub.  Co., 
219  Ma^s.  28,  Ann.  Cas.  1916  D  1087, 
106  N.  E.  561;  Baymond  v.  Buseell, 
143  Mass.  295,  58  Am.  Bep.  137,  9 
N.  E.   544.        ' 

''It  is  well  settled  that  an  injunc- 


tion will  not  be  granted  to  restrain 
slander  or  libel  of  title  or  of  reputa- 
tion. ♦  •  •  Not  that  it  is  not  a 
wrong,  not  that  the  wrong  might  not 
be  irreparable,  but  simply  because 
courts  of  chancery,  in  the  exercise  of 
the  extraordinary  powers  lodged  in 
them,  have  uniformly  refused  to  act 
in  such  a  case,  leaving  parties  to  their 
remedy  at  law.  ♦  ♦  »  Equity,  it 
must  be  rememb^^d,  will  not  enjoin 
every  wrong.  There  are  injuries  done 
by  one  man  to  another  which  no  law 
will  remedy.  Telling  lies,  unless  those 
lies  be  of  a  peculiar  character,  is  one 
of  such  injuries.  But  there  are  very 
inany  wrongs,  wrongs  recognizable  and 
capable  of  redress  at  law,  that  yet  are 
not  such  wrongs  aa  a  court  of  equity 
will  enjoin.  ♦  •  ♦  The  most  that 
can  be  said  of  the  conduct  of  the 
defendant  is,  that  he  is  telling  and 
publishing  untruths — lies,  if  you  will 
- — ealculatod  and  intended  to  help  him- 
6elf  and  damage  the  complainant.  To 
fiay  that  hd  may  be  enjoined  from 
doing  thi3  is  to  eay  that  the  writ  of 
injunction  may  issue  to  restrain  a 
libel  or  to  stop  elander.  It  is  true 
that  courts  of  equity  constantly  refuse 
to  lay  down  any  absolute  limitation 
^0  its  power  to  i^sue  this  writ.  But 
this  only  means  that  eases  coming 
within  the  principles  on  which'  the 
tourt  has  long  acted  are  not  beyond 
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In  this  country,  the  reason  for  this  rule,  or,  at  least,  a  reason  which 
has  been  particularly  emphasized,  is  based  on  the  existence  of  the  con- 
stitutional guaranties  of  freedom  of  speech  and  of  the  press,  and  of 
trial  by  jury.**  **The  law  of  libel,'*  says  the  Supreme  Court  of  Mis- 
souri, **is  peculiar.  •  •  •  The  freedom  of  the  press  has  been  so 
jealously  guarded  both  in  England  and  in  this  country  that  our  law  of 
libel  is  like  no  other  law  on  the  books.  Our  [Missouri]  Constitution 
provides  that  a  man  may  say,  write,  and  publish  'whatever  he  will* 
being  answerable  only  for  the  'abuse  of  liberty.'  Libel  is  the  only 
act  injxirious  to  the  rights  of  another  which  a  man  cannot,  under 
proper  conditions,  be  restrained  from  committing;  and  that  is  so 
because  the  Constitution  says  he  shal^  be  allowed  to  do  it,  and  answer 
for  it  afterwards."  '^  Of  the  same  general  import  are  the  statements 
of  the  New  York  Court  of  Appeals  to  the  effect  that  **the  constitutional 
guaranty  of  freedom  of  speech  and  press,  which  in  terms  provides  that 
'every  citizen  may  freely  speak,  write,  and  publish  his  sentiments  on 
all  subjects,  being  responsible  for  the  abuse  of  that  right ;  and  no  law 
shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the 
press'  «•  •  •  •  has  for  its  only  limitations  the  law  of  slander  and 
libel.  Hitherto  freedom  of  speech  and  of  the  press  could  only  be  inter- 
fered with  where  the  speaker  or  writer  offended  against  the  criminal 


its  power'  simply  beeanse  the  facts 
are  novel  or  the  injury  peculiar.  The 
principle  ifi,  that  to  authorize  the  writ 
there  must  be  an  irreparable,  expected 
injury  to  a  property  right.  It  is  a 
perversion  of  language  to  say  that  the 
complainant  has  a  property  right  in 
the  truth  of  the  report  [as  to  its 
having  received  the  award  of  certain 
premiums].  He  has  perhaps  a  right 
to  the  report,  but  a  perversion  of  the 
truth,  a  claim  that  it  33  different  from 
what  it  in  fact  is,  can  in  no  fair  sense 
be  called  an  infringement  of  his  right 
of  property  in  the  report."  Singer 
Mfg.  Co.  V.  Domestic  Sew.  Mach.  Co., 
49  Ga.  70,  15  Am.  Bep.  674.  Compare 
Bell  ft  Co.  V.  Singer  Mfg.  Co.,  65  Ga. 
452. 

BO  American  Malting  Co.  v.  Keitel, 
209  Fed.  351. 

tl  Hamilton-Brown  Shoe  Co.  v. 
Saxey,  131  Mo.  212,  52  Am.  St.  Bep. 
622,  32   S.  W.  1106. 


The  Nebraska  Constitution  (art. 
1,  S  5)  provides  that  ' '  every  person 
may  freely  speak,  write  and  publish 
on  all  subjects,  being  responsible  for 
the  abuse  of  that  liberty;  and  in  aU 
trials  for  libel,  both  civil  and  criminal, 
the  truth  when  published  with  good 
motives,  and  for  justifiable  ends,  shaU 
be  a  sufficient  defense,"  and  this  pro- 
vision, the  Nebraska  Supreme  Court 
has  held,  forbid?  injunctive  relief 
against  the  publication  of  ''political 
matter  "  in  a  newspaper  when  the  only 
ground  upon  which  such  relief  is 
sought  is  that  the  "political  matter" 
(see  the  separate  opinion  of  Justice 
Sedgwick  in  which  he  notes  the  fact 
that  the  opinion  of  the  majority  of 
the  court  does  not  define  "political 
matter")  (complained  of  is  misleading 
or  false.  Howell  v.  Bee  Pub.  Co.,  100 
Neb.  39,  L.  B.  A.  1917  A  160,  Ann. 
Cas.  1917  D  655,  158  N.  W.  358. 

«  New  York  Const,  art.  1,  §  8. 
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law,  or  where  the  words  amounted  to  a  slander  or  libel  of  a  perison  or 
corporation  or  their  property,  and  the  guaranteed  right  of  trrial  by 
jury  entitled  the  parties  accused  of  slander  or  libel  to  have  12  men 
pass  upon  the  question  of  their  liability  to  respond  in  damages  'there- 
for and  to  measure  such  damages.  But  the  precedent  whidi  the 
plaintiff  seeks  to  establish  would  open  the  door  for  a  judge  sitt^lJigin 
equity  to  establish  a  censorship  not  only  over  the  past  and  p:x*e8ent 
conduct  of  a  publisher  of  a  magazine  or  newspaper,  but  would  amithor- 
ize  such  judge  by  decree  to  lay  down  a  chart  for  future  guidajace  in 
so  far  as  a  plaintiff's  property  rights  might  seem  to  require,  fiL:Kid,  in 
case  of  the  violation  of  the  provisions  of  such  a  decree,  the  usual 
course  cmd  practice  of  equity  would  necessarily  be  invoked,  ^which 
would  authorize  the  court  to  determine  whether  such  published  a.  articles 
were  contrary  to  the  prohibitions  of  the  decree,  and,  if  so  found, 
punishment  as  for  a  contempt  might  follow.  Thus  a  party  comald  be 
punished  for  publishing  an  article  which  was  not  libelous,  BndL,  that, 
too,  without  a  trial  by  jury/'**  And  so  it  is  that  the  Mc^ntana 
Supreme  Court  declares  that  it  is  '^  unable  to  conceive  how  ana-y  one 
can  possess  the  right  to,  publish  what  he  pleases,  subject  owidy  to 
penalty  for  abuse,**  and  at  the  same  time  be  prevented  by  anjr  court 
from  doing  so."** 

In  connection  with  these  constitutional  guaranties,  however,    atten- 
tion should  be  called  to  the  distinction  between  a  suit  to  enjoin  ^  hbel 
of  a  business  and  a  suit  to  enjoin  ** verbal  acts"  whereby  persoxis  are 
sought  to  be  intimidated  into  refusing  to  have  business  dealings  with 
a  particular  individual — in  other  words,  a  suit  to  enjoin  a  boycott, 
a  riemedy  frequently  invoked  in  such  cases.**    This  distinction  has-been 
stated  to  be  that  in  one  case  ''when  the  acts  complained  of  consist  of 
such  misrepresentations  of  a  business  that  they  tend  to  its  injury,  and 
damage  to  its  proprietor,  the  offense  is  simply  a  libel;  and  in  this 
country  the  courts  have  with  great  unanimity  held  that  they  will  not 
interfere  by  injunction,  but  that  the  injured  party  must  rely  upon  his 
remedy  at  law.    On  the  contrary  when  the  attempt  to  injure  consists 
of  acts  or  words  which  will  operate  to  intimidate  and  prevent  the 

S8  Marlin   Firearms  Co.   v.   Shields,  tion  in  such   cases,  see  Cooke,   Com- 

171  N.  Y.  384,  59  L.  B.  A.  310,  64  binations,     Monopolies     and     Labor 

N.  E.  163.  Unions   (2nd  Ed.),  §  95  et  ^eq.     Bcf- 

84  Montana  Const,  art.  3,  §  10.  erence  should  also  be  had,  in  this  eon- 

SS^mpire  Theatre  Co.  v.  Cloke,  53  nection,  to  the  provisions  of  section 

Mont.  183,  L.  B.  A.  1917  E  383,  163  6  of  the  Clayton  Act  (38  U.  B.  Stat. 

Pac.  107.  L.  731,  Ped.  St.  Ann.   1916  Supp.  p. 

S6As  to  the  employment  of  Injunc-  272). 
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customers  of  a  party  from  dealing  with  or  laborers  from  working  for 
him,  the  courts  have  with  nearly  equal  unanimity  interposed  by  in- 
junction. In  the  one  ease  it  is  an  injury  to  a  man's  business  by  libeling 
it ;  in  the  other,  by  force,  threats,  and  other  like  means,  he  is  prevented 
from  pursuing  it ;  and,  while  the  damage  might  be  as  great  in  one  ease 
as  in  the  other, — ^but  most  likely  with  different  consequences  to  the 
good  order  and  peace  of  the  community, — ^the  courts  have  determined 
upon  different  remedies.  "What  constitute  such  actionable  threats 
or  intimidations  must  be  determined  in  each  case  from  all  the  circum- 
stances attending  it.  If  the  things  done  or  the  words  spoken  are  such 
that  they  will  excite  fear  or  a  reasonable  apprehension  of  damages, 
and  so  influence  those  for  whom  designed  as  to  prevent  them  from 
freely  doing  what  they  desire,  and  the  law  permits,  they  may  be 
restrained,  and  the  courts  will  look  beyond  the  mere  letter  of  the  act 
or  word  into  its  spirit  or  intent."  ^  In  Gompers  v.  Buck's  Stove  and 
Range  Company ,■•  the  celebrated  contempt  case  which  grew  out  of  the 
alleged  violation  of  an  injunction  against  the  continuance  of  a  boy- 
cott and  which  was  before  the  Supreme  Court  of  the  United  States 
a  few  years  ago,  such  court  said:  "Courts  differ  as  to  what  con- 
stitutes a  boycott  that  may  be  enjoined.  All  hold  that  there  must  be 
a  conspiracy  causing  irreparable  damage  to  the  business  or  property 
of  the  complainant.  Some  hold  that  a  boycott  against  the  complain- 
ant, by  a  combination  of  persons  not  immediately  connected  with  him 
in  business,  can  be  restrained.  Others  hold  that  the  secondary  boycott 
can  be  enjoined,  where  the  conspiracy  extends  not  only  to  injuring  the 
complainant,  but  secondarily  coerces  or  attempts  to  coerce  his  cus- 
tomers to  refrain  from  dealing  with  him  by  threats  that  unless  they 
do,  they  themselves  will  be  boycotted.  Others  hold  that  no  boycott 
can  be  enjoined  unless  there  are  acts  of  physical  violence,  or  intimida- 
tion caused  by  threats  of  physical  violence.  But  whatever  the  require- 
ment of  the  particular  jurisdiction,  as  to  the  conditions  on  which  the 
injunction  against  a  boycott  may  issue,  when  these  facts  exist,  the 
strong  current  of  authority  is  that  the  publication  and  use  of  letters, 
circulars,  and  printed  matter  may  constitute  a  means  whereby  a  boy- 
cott is  unlawfully  continued,  and  their  use  for  such  purpose  may 
amount  to  a  violation  of  the  order  of  injunction.  •  •  •  While  the 
bill  in  this  case  alleged  that  complainant's  interstate  business  was 
restrained,  no  relief  was  asked  under  the  provisions  of  the  Sherman 

S7  0oeur  d'Alene  Consol.  &  Min.  Co.  101,  30  AtL  881.  See  also  Skerry  v. 

V.  Miners'  Union  of  Wardner,  51  Fed.  Perkins,  147  Mass.  212,  9  Am.  St.  Rep. 

260,  19  L.  R.  A.  382,  quoted  in  Barr  689,^17  N.  E.  307. 

V.  Essex  Trades  Council,  53  N.  J.  Eq.  «•  221  U.  S.  418,  55  L.  Ed.  797. 
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Anti-Trust  Act.    But  if  the  contention  be  sound  that  no  court, 
any  circumstances,  can  enjoin  a  boycott  if  spoken  words  or  p 
matter  were  used  as  one  of  the  instrumentalities  by  which  it  was 
effective,  then  it  could  not  do  so,  even  if  interstate  commercs 
restrained  by  means  of  a  blacklist,  boycott,  or  printed  device  to 
plish  its  purpose.    And  this,  too,  notwithstanding  §4    •    • 
that  act  *•  provides  that  where  such  commerce  is  unlawfully  rest 
it  shall  be  the  duty  of  the  Attorney  Qeneral  to  institute  proce 
in  equity  to  prevent  and  enjoin  violations  of  the  statute.    * 
In  the  case  of  an  unlawful  conspiracy,  the  agreement  to  act  in  e 
when  the  signal  is  published  gives  the  words  'Unfair,'    'We 
Patronize,'  or  similar  expressions,  a  force  not  inherent  in  the 
themselves,  and  therefore  exceeding  any  possible  right  of  speech 
a  single  individual  might  have.    Under  such  circumstances  they 
what  have  been  called  'verbal  acts,*  and  a»  much  subject  to  inju 
as  the  use  of  any  other  force  whereby  property  is  unlawfully  dai»:3L 
When  the  facts  in  such  cases  warrant  it,  a  court  having  jurisdicti 
the  parties  and  subject-matter  has  power  to  grant  an  inj 
So  in  an  earlier  Michigan  case  in  which  the  complainants  so 
enjoin  the  boycotting  of  their  business,  the  Supreme  Court  of 
gan  said:    "It  is  urged  that  courts  of  equity  will  not 
publication  of  a  libel,  and  that  this  boycotting  circular  is  a  li 
publication  and  circulation  of  which  cannot  be  enjoined.     Tlx^ 
claim  was  made  that  courts  of  equity  have  no  jurisdiction  to 
the  commission  of  a  crime.    But  the  answer  is,  and  always 
that  parties  cannot  interpose  this  defense  when  the  acts  are 
panied  by  threats,  express  or  covert,  or  intimidation  and  c 
and  the  accomplishment  of  the  purpose  will  result  in  irre 
injury  te,  and  the  destruction  of,  property  rights.    If  all  there- 
this  transaction  was  the  publication  of  a  libelous  article,  the 
would  be  sound.    It  is  only  libelous  in  so  far  as  it  is  false.    Its 
was  not  alone  to  libel  complainants'  business',  but  to«nse  it 
purpose  of  intimidating  and  preventing  the  public  from  tradiri- 
the  complainants.     It  called  upon  them  [it]  to  boycott  then*.- 
defendants,  by  their  conduct,  gave  all  the  patrons  of  compla^i 
and  others  as  well,  the  meaning  they  attached  to  the  word  'b 
and  they  all  evidently  understood  it  as  the  defendants 
it  by  their  conduct  and  acts.    It  is  true  that,  under  our  Const] 
no  one  can  be  enjoined  from  publishing  a  libel.     (Const.  Mich. 
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1 42.)  By  this  provision,  every  person  is  entitled  to  *  freely  speak, 
write,  and  publish  his  sentiments  on  all  subjects,  being  responsible 
for  the  abuse  of  such  right'  "  •• 

§8334.  Parties  defendant.  As  appears  elsewhere  in  this  work,'^ 
the  ofScers,  agents  and  stockholders  of  a  corporation  are  not  necessary 
parties  defendant  in  either  an  action  at  law  or  a  suit  in  equity  against 
the  corporation  unless,  generally,  they  have  a  distinct  individual  and 
indivisible  interest  or  a  distinct  several  liability  as  participants  in  the 
wrongdoing  or  breach  of  contract  complained  of;  and  it  is  ordinarily 
improper  to  join  them  as  such  parties  defendant  merely  because  of 
their  relation  to  the  corporation.  And  this  rule  undoubtedly  obtains 
in  the  case  of  a  suit  for  an  injunction  as  well  as  in  the  case  of  any 
other  suit  in  equity .•• 

It  has  been  held,  however,  that  where  upon  the  termination  of  a 
sales-agency  contract  a  bill  is  filed  to  restrain  the  former  corporate 
sales-agent  from  using  .the  former  principars  name  in  advertising 
and  from  selling  or  disposing  of  goods  consigned  to  it  by  its  former 
principal  and  then  on  hand,  the  secretary  of  the  corporation  sought 
to  be  enjoined,  who  is  interested  in  and  actively  engafired  in  its  busi- 
ness, is  properly  named  in  the  bill  as  a  defendant.^  But  consumers 
of  natural  gas  are  not  necessary  parties  to  a  bill  by  a  municipal  cor- 
poration to  enjoin  the  gas  company  from  violating  its  franchise  con- 
tract and  for  an  accounting  of  gas  sold.'* 

» 

Where,  however,  the  wrongful  act  sought  to  be  enjoined  has  been 
committed  by  a  corporation  in  the  exercise  of  its  corporate  functions, 
the  suit  should  be  brought  against  such  corporation  instead  of  against 
its  incorporators.**  In  a  suit  for  an  injunction  by  one  railroad  com- 
pany to  determine  the  legality,  justice  and  reasonableness  of  an  order 
made  by  the  board  of  railroad  commissioners  whereby  the  right  to 

80 Beck  ▼.  Railway  Teamsters'  Pro-  them,  springs  solely  from  their  official 

tective  Union,  118  Mich.  497,  42  L.  relation  to  the  corporation  sued  ami 

R.  A.  407,   74  Am.  St.  Rep.  421,  77  no  separate  acts  are  charged  against 

N.  W.  13.  them.     Vassar  College  v.  Loose- Wiles 

SlSeetion  3026,  supra.  Biscuit  Co.,  197  Fed.  982. 

As  to   equitable  actions  by  stock-         38  C.  P.  Goerz  American  Optical  Co. 

holders  for  injuries  to  corporation,  see  v.  Jackson    &  6emmelmeyer,   175  HI. 

Chap.  56,   subd.   Remedies  of  Stock-  App.  482. 
holders,  etc.  M  Wheeling  v.  Natural  Gas  Co.  of 

SSIt  would  seem  that  natural  per-  West  Virginia,  74  W.  Va.  372,  82  S. 

sons  are  improperly  joined  as  defend-  E.  345. 

ants   in    a   bill    for   injunction   when  85  Dieter   y.   Estill,  95  Oa.   370,   22 

the   cause  of  action,  if  any,  againjit  S.  £.  622. 
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cross  its  tracks  and  switch  yards  was  given  to  another  such  company, 
the  board  of  railroad  commissioners  and  the  company  given  the  ri^t 
of  crossing  may,  it  has  been  held,  be  properly  joined  as  defendants.** 


§3335.  Perse  OB  bound.  While  it  has  been  said  that ''undoubtedly, 
the  current  of  authority  is  to  the  effect  that  the  commands  and  direc- 
tions of  an  injunction  are  not  addressed  to  or  binding  upon  one  who 
is  not  a  party,  either  by  name  or  designation,  and  in  consequence  that 
a  person  not  so  made  a  party  is  not  subject  to  committal  for  a  breach 
of  the  injunction,  which,  technically  speaking,  can  be  committed  only 
by  a  party  to  it, ' '  *''  the  same  court  which  made  such  statement  also 


3<£z  parte  Luttgerding,  83  Kan. 
205,  110  Pae.  95. 

87  In  re  Rice,  181  Fed.  217,  220. 

In  re  Coggshall,  100  Mo.  App.  585, 
75  S.  W.  183,  was  an  application, 
under  habeas  corpus,  for  petitioner's 
discharge  from  imprisonment  for  vio- 
lating an  injunction.  The  injunction 
involved  restrained  "the  defendants, 
their  servants  or  employees,  ot  any 
one  for  them,  or  in  their  name  and 
behalf,  from  interfering  with  plain- 
tiff," etc.  The  petitioner  was  not  a 
party  to  .the  injunction  proceeding, 
"nor  was  he  in  any  sense  an  agent  or 
employee  of  the  defendants,'*  and 
"one  of  the  questions  raised  by  the 
return  and  reply  is  whether  or  not, 
since  the  petitioner  was  not  a  party 
to  said  injunction  ^uit,  nor  served  with 
process  therein,  he  was  rightfully 
adjudged  guilty  of  contempt  for  a 
violation  of  the  injunction."  Citing 
Ex  parte  Lennon,  166  U.  S.  548,  41 
L.  Ed.  1110,  Presiding  Judge  Smith 
stated  that  the  latter  case  was  one 
* '  where  the  petitioner  was  not  a  party 
to  the  bill,  which  was  brought  to  en- 
force compliance  with  the  Interstate 
Commerce  Act,  and  to  compel  railway 
companies  to  comply  with  said  act  in 
certain  particulars,  and  to  enjoin  them 
from  refusing  to  receive  from  the  com- 
plainant certain  cars  for  transporta- 
tion, etc.,  to  which  the  petitioner  wa3 
not  a  party,  nor  served  with  process 


of  subpoena,  nor  had  notice  of  the 
application  made  by  the  eompUunant 
for  an  injunction,  nor  was  he  served 
by  the  officers  of  the  court  with  such 
injunction.  The  court  held  that  these 
facts  werp  immaterial,  so  long  as  it 
was  made  to  appear  that  he  had  no- 
tice of  the  issue  of  the  injunction* 
To  render  a  person  amenable  to  an 
injunction,  it  is  neither  necessary 
that  he  should  have  been  a  party  to 
the  suit  in  which  the  injunction  was 
issued,  nor  have  been  actuaUy  served 
with  a  copy  of  it,  so  long  as  he  ap- 
pears to  have  had  actual  notice;  citing 
High  on  Injunct.  { 1444;  Mea^  v. 
Norris,  21  Wis.  312;  Wellsey  v.  Mom- 
ington,  11  Beav.  181.  No  reason  can 
be  ^een  why  this  rule  has  no  applica- 
tion to  the  facts  of  this  case.  If  the 
petitioner  had  not  admitted  in  his 
testimony  that  he  had  actual  notice  of 
the  injunction  before  his  interference 
with  the  plaintiffs'  property,  I  think 
it  may  be  fairly  inferred  from  the 
other  facts  to  which  he  testified.  It 
seems  to  me  that,  ajs  the  case  is  one 
where  the  petitioner  failed  to  purge 
himself  of  the  contempt  charged,  for 
the  purpose  of  indicating  its  power 
and  maintaining  its  dignity  the  court 
could  not  do  less  than  impose  the 
punishment  specified  in  its  order," 
and  the  petition  for  discharge  was 
accordingly  denied.  It  is  true  that 
thA    Supreme    Court    of    the    United 
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made  the  further  one  that  **on  principle  it  would  seem,  whatever  the 
holding  of  some  of  the  authorities  to  the  contrary,  that  the  directions 
and  commands  of  an  injunction,  though  not  addressed  to  strangers,  are 
admonitions  and  orders  to  any  one,  although  not  named  in  any  way 
in  the  suit,  who  acts  in  the  assertion  of  the  principcd's  right  only,  con-' 
trary  to  the  terms  of  an  injunction  addressed  to  his  principal,  and  that 
a  mere  agent  may,  in  that  way,  be  guilty  of  its  breach,  in  the  proper 
sense.  He  claims  under  one  to  whom  the  injunction  speaks,  acts  for 
him  only,  and  intentionally  puts  himself  in  privity  with  him,  and 
in  consequence  is  amenable  to  its  commands.'' '^  Thus  it  comes  about 
that  whenever  an  injunction,  whatever  its  nature  may  be,  is  directed 
to  a  corporation,  it  also  runs  against  the  corporation's  officers,  agents, 
employees  and  servants,  provided  they  have  notice  of  its  issuance, 


States  made  the  statement  in  Ex  parte 
Lennon,  supra  (see  also  Nashville,  C. 
&  St.  L.  By.  Co.  V.  McConnell,  82 
Fed.  65,  87),  that  "to  render  a  person 
amenable  to  an  injunction  it  is  neither 
necessary  that  he  should  have  been 
k  party  to  the  suit  in  which  the  in- 
junction was  issued,  nor  to  have  been 
actually  served  with  a  copy  of  it,  so 
long  as  he  appears  to  have  had  actual 
notice,"  but  the  case  can  hardly  be 
authority  for  the  proposition  that 
strangers  to  an  injunction  suit  are 
bound  by  the  injunction  issued  if  they 
have  actual  notice  thereof  regardless 
of  whether  they  come  within  the  terms 
of  the  injunction  either  eo  nomine  or 
by  description — ^in  other  words,  that 
the  injunction,  on  actual  notice, 
operates  against  the  world  and  not 
merely  against  those  expressly  men- 
tioned either  by  name  or  by  descrip- 
tion— as  it  was  expressly  stated  that 
Lennon,  the  petitioner,  was  an  em- 
ployee of  the  corporation  which,  to- 
gether with  its  * '  officers,  agents,  serv- 
ants, and  employees ' '  (33  to  this  latter 
fact  see  the  case  in  the  Circuit  Court 
of  Appeals,  64  Fed.  320),  was  en- 
joined, and  therefore  the  case  would 
seem  to  stand  for  no  more  than  con- 
sonance with  the  rule  (see  infra,  thi3 
section)  that,  on  actual  notice,  an  in- 
junction binds  the  agents,  etc.,  of  the 


person  enjoined,  especially  when  it  is 
expressly  jjirected,  by  description,  to 
3uch  agents,  etc.  Nor  does  Mr.  High, 
in  the  section  of  his  work  cited,  sanc- 
tion any  broader  rule.  As  a  matter 
of  fact,  in  an  earlier  section  of  his 
work  (section  1435),  such  author 
while  recognizing  that  a  person  may 
be  in  contempt  by  aiding  and  abet- 
ting the  violation  of  an  injunction, 
expressly  3ays  that  ''while  it  would 
seem  that  the  agents  of  one  against 
whom  an  injunction  is*  awarded,  hav- 
ing knowledge  of  the  order  may  be 
held  liable  for  acts  committed  in  vio- 
lation of  its  terms,  yet  one  who  was 
not  a  party  to  the  proceedings,  and 
who  ha3  acquired  no  rights  from  any 
of  the  parties  pendente  lite,  is  not 
guilty  of  a  breach  of  the  injunction 
by  exercising  a  right  which  belonged 
to  him  before  the  suit.  So  a  stranger 
to  the  cause,  who  is  unconnected  with 
the  parties  defendant,  will  not  be 
punished  for  doing  the  act  prohibited 
by  the  injunction." 

88  In  re  Rice,  181  Fed.  217,  220. 

A  person  who  comes  within  the 
description  of  those  enjoined  and  who 
has  actual  notice  of  the  injunction 
\iolate8  the  same  at  his  peril.  People 
V.  District  Court  of  £1  Paso  County, 
19  Colo.  343,  35  Pac.  731. 
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even  though  they  were  not  made  parties  defendant  to  the  suit,  were 
not  served  with  notice  of  the  application,  and  did  not  receive  the  same 
notice  of  the  granting  of  the  injunction  as  did  the  corporation.  ''A 
corporation  can  act  only  through  its  officers  and  employees,  and  a 
duty  imposed  by  law,  or  by  an  order  of  a  court  of  competent  juris- 
diction, upon  a  corporation,  applies  to  the  officers  and  employees  of 
that  corporation,  and  takes  effect  as  to  them  so  soon  as  they  are  in  fact 
properly  notified  of  the  nature  and  scope  of  the  law  or  order.  Writs 
of  injunction,  of  whatever  nature  they  may  be,  when  directed  to  a 
corporation,  always  run  against  it  and  its  agents,  servants,  employees, 
etc.  The  order  now  before  us  was  so  allowed,  and  it  was  so  issued. 
It  would  very  much  embarrass  the  courts  in  administering  the  law  if 
counsel  are  right  in  this  contention  [to  the. contrary].  The  difficulties 
would  almost  be  insuperable  if  it  were  necessary  to  make  all  the  several 
thousand  employees  of  the  defendant  railroads  parties  before  the 
orders  and  processes  of  the  court  become  effective  asr  to  them.  They 
belong  to  the  instrumental  force  of  their  respective  corporations,  and 
in  that  respect  are  a  part  of  them.  It  is  therefore  sufficient,  I  think, 
if  in  fact  they  are  served  with  full  and  proper  notice  of  the  orders 
and  processes  of  the  court  to  make  them  binding  upon  them.  It  is  not 
necessary  to  make  them  parties.  "••  Moreover,  formal  service  of  the 
writ  of  injunction  would  seem  not  to  be  necessary  in  order  for  a 
person  bound  thereby  to  be  chargeable  with  notice  thereof.  **In  con- 
sidering the  question  of  a  defendant's  liability  for  a  breach  of  injunc- 
tion," says  Mr.  High,**  **it  is  to  be  borne  in  mind  that  the  injunction 
becomes  operative  from  the  time  of  the  order  being  made,  and  not  from 
the  date  of  the  writ  itself,  or  from  the  time  of  its  being  drawn  up.  The 
mandate  of  the  court  being  effectual  upon  all  parties  having  notice 
thereof  from  the  time  it  is  given,  to  fix  defendant's  liability  for  a 
violation  it  is  only  necessary  to  show  that  he  was  actually  apprised  of 
the  existence  of  the  order  at  the  time  of  committing  the  acts  con- 


30  Toledo,  A.  A.  &  N.  M.  By.  Co.  v. 
PennsyWania  Co.,  54  Fed.  746,  750, 
19  L.  B.  A.  395.  See  also  Ex  parte 
Lennon,  64  Fed.  320,  323. 

The  mere  fact  that  a  corporation  is 
held  not  guilty  of  violating  an  injunc- 
tion entered  against  it  does  not  pre- 
clude its  president  from  being  found 
guilty  of  a  violation  thereof.  Fiedler 
V.  Bambrick,  135  Mo.  App.  301,  115 
S.  W.  1033. 

The  pledgee  of  substantially  all  of 


the  stock  of  a  corporation  is  not  liable 
to  other  creditors  of  the  pledgbr  for 
depreciation  in  the  value  of  3ueh  stock 
resulting  from  the  giving  of  a  mort- 
gage on  the  property  of  the  corpora- 
tion by  its  oflicers  in  violation  of  an 
injunctional  order.  Haring  v.  Hamil- 
ton, 107  Wis.  112,  82  N.  W.  698. 

40  2  High  on  Injunctiona  (4th  Ed.), 
f  1421.  See  also  Wenger  v.  Fisher, 
55  W.  Va.  13,  46  S.  E.  695,  which, 
citing  High,  holds  to  the  same  eifeet. 
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stituting  the  violation/'  **  Notice  will  be  sufficient  if  it  proceeds  from 
a  source  entitled  to  credit  and  informs  the  defendant  clearly  and 
plainly  as  to  what  is  forbidden.^  So,  notice  by  telegraph  may  be 
sufficient,**  and,  where  a  corporation  is  enjoined,  a  posted  statement 
by  it  to  its  employees  may  be  all  that  is  necessary  to  hold,  in  contempt, 
one  of  such  employees  who  violates  the  injunction.** 

Notwithstanding  all  of  this  there  remains  the  fact  that  persons  may 
avoid  the  necessity  of  complying  with  a  mandatory  injunction  issued 
against  them  as  employees  of  a  corporation,  bound  by  the  same  injunc- 
tion, by  actually  severing  their  connection  with  such  corporation.** 
**It  is  undoubtedly  true,"  says  one  of  the  courts,  "that  an  injunction 
or  an  enjoining  order  against  a  corporation  and  its  officers,  although 
the  officers  are  not  named  personally,  and  are  not  parties  to  the  record 
in  any  way,  is  binding  upon  them ;  but  the  scope  of  such  an  injunction 
or  enjoining  order  is  to  restrain  the  officers  from  doing  the  act  pro- 
hibited in  their  official  capacity  as  an  officer  of  the  corporation,  or  in 
their  individual  capacity,  for  the  benefit  or  in  the  interest  of  the  cor- 
poration enjoined.    If  after  the  service  of  such  an  order  or  such  an 


41  See  also  In  re  Rice,  181  Fed.  217, 
221;  Pitcock  v.  State,  91  Ark.  527,  134 
Am.  St.  Bep.  88,  121  S.  W.  742; 
Murphey  v.  Harker^  115  Ga.  77,  41 
S.  E.  585. 

4a  Cape  May  &  S.  L.  R.  Co.  v.  John- 
son,  35  N.  J.  £q.   422,  425. 

''It  is  immaterial  from  what  source 
he  [the  defendant]  derives  the  in- 
formation, so  long  as  it  13  from  a 
source  which  is  entitled  to  credit ;  and 
if  he  receives  the  notice  from  such 
a  source,  and  also  receives  informa- 
tion which  clearly  and  plainly  indi- 
cates what  is  the  act  from  which  he 
mu^t  abstain,  he  is  bound  to  obey  the 
order  of  the  court,  whether  he  is  ever 
served  with  the  writ  or  not;  and  a 
refusal  or  failure  to  comply  with  the 
order  of  the  court,  whatever  it  may 
be,  under  such  circumstances,  is  as 
much  a  contempt  as  if  the  defendant 
has  been  personally  served  by  the 
sheriff  with  the  writ.  This  proposi- 
tion is  too  well  settled  now  either  to 
require  extended  discussion,  or  to  ad- 
mit of  serious  question."  Murphey 
V.  Barker,  115  Ga.  77,  41  S.  E.  585. 


Where  a  person  who  is  claimed  to 
be  bound  by  an  injunction  was  not 
a  party  to  the  suit  and  was  not  served 
either  with  the  injunction  or  with  a 
copy  of  it,  the  question  whether  he 
had  notice  of  the  issuance  of  the  order 
would  seem  to  be  one  of  fact  to  be 
determined  from  the  evidence.  Ex 
pafte  Lennon,  64  Fed.  320,  323,  aff'd 
166  U.  S.  548,  41  L.  Ed.  1110. 

When  a  party  charged  with  violat- 
ing an  injunction  claims  to  have  had 
neither  knowledge  nor  notice  of  its 
existence,  the  circumstances  in  which 
he  avoided  service  is  a  proper  subject 
of  inquiry  in  determining  the  bona 
fides  of  his  avowal  of  want  of  knowl- 
edge and  notice.  In  re  Rice,  181  Fed. 
217,  221. 

48  Cape  May  &  S.  L.  R.  Co.  v. 
Johnson,  35  N.  J.  Eq.  422,  424.  See 
also  State  v.  Knight,  3  S.  D.  509,  44 
Am.  St.  Rep.  809,  54  N.  W.  412; 

44  Ex  parte  Lennon,  166  U.  S.  548, 
41    L.    Ed.    1110. 

45  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  730,  743, 
19  L.  R.  A.  387. 


5173 


§  3335]  ±*BIVATE   COBPOBATIONS  [Ch.  51 

injunction  upon  a  corporation,  an  officer  thereof  severs  his  connection 
bona  fide  with  such  corporation,  his  action  thereafter  as  an  individual 
in,  the  enforcement  of  his  own  vested  rights,  and  not  in  fraud  of  the 
order  of  the  court,  nor  for  the  benefit  of  or  in  the  interest  of  the  cor- 
poration of  which  he  was  lately  a  member,  would  not  be  in  contraven- 
tion of  such  order,  nor  subject  him  to  punishment  for  contempt."^ 

M  Mexican    Ore     Co.    v.    Mezieaa 
Guadalupe  Min.  Co.,  47  Fed.  351,  356. 
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Liabiut;  of  Corporation  fob  Tobts 

i.  natdkk  amd  bztekt  ot  uabilttt  aknuuu.t 

I  3336.  Introduetoi^. 

I  3337.  Effect  of  legidative  antliori^. 

i  333S.  Torta  involviag  intent  and  malice^ 

i  3339.  Defense  of  ultr«  virea. 

I  3340.  Prindplet 'determining;  liAbUity— In  gmunl. 

S  3341.  —  Liability  by  reason  of  ratiileation  or  adopUoa. 

I  3342.  — Assault  and  batterj. 

I  3343.  —  Conspiracj. 

1 3344.  — '  Conversion. 

I  3345.  — False  arrest  and  irapriaoument  and  malieions  proiecution. 

I  3346.  —  Fraud  and  deceit. 

t  3347. —Libel  and  slander. 

1^348.  — Negligence.  , 

i  3349.  —  Nuisance. 

I33S0.  — Trespass. 

I  3391.  —  Wrongful  death. 

I  3352.  —  Torts  of  special  police  officers. 

S  33S3.  Joint  and  several  liabilitjr  of  corporation  and  agent  or  servant. 

I  3354.  Exemplary  damegee — In  general. 

i  335G.  —  For  what  torts  awarded. 

n.  BBKACa  or  spxoiaij  ddtt 

1 3356.  tn  general. 

1 3357.  Carriers  of  passengers — In  general. 

1 3358.  —  Arrest  of  passenger  by  public  police  officer. 
I  3350.  —  Exemplary  damages. 

m.  CHJJtiTABLC  oobpobat;okb 

13360.  Duncan   v.   Findlater;    Feolfees   of   Heriot's   Hospital   v.    Boss;    Uersey 

Docks  V.  Gibbs. 
I  3361.  Olavin  v.  Rhode  Inland  Hospitsl. 
{3362.  Controlling  theories. 
I  3363.  Application  of  theories. 

:.    NATURE    AND    EXTENT   OF    LIABIUTY    QGNEBALL 

§3338.  Introductory.    Of  necessity,  a  corporation  can 
mit  a  tort  through  the  instrumentality  of  its  officers,  ag< 
ployees)  and  accordingly  the  principles  whicli  control  in  < 
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its  liability  for  torts  are,  in  the  main,  those  which  control  the  prin- 
cipaFs  liability  for  the  agent's  torts.  It  would  be  foreign  to  the 
scope  and  purpose  of  this  work  to  enter  upon  the  extended  treatment 
of  the  law  of  agency  which  a  full  treatment  of  these  basic  principles 
would  require,  especially  since  these  principles  of  agency  have  re- 
cently received  adequate  and  admirable  exposition  in  a  separate 
treatise.^  The  present  chapter,  therefore,  is  designed  to  give  concrete 
illustrations  of  the  application,  limitation  and  qualifications  of  these 
principles  as  affected  by  the  fact  that  the  master  is  a  corporation. 

Eegardless  of  any  opinion,  obtaining  early  in  the  history  of  bodies 
corporate,  that  a  private  corporation,  being  an  ideal  existence  without 
soul,  mind,  hands  or  body,  and  with  only  such  powers  as  were  con- 
ferred upon  it  by  its  charter,  could  not  be  chargeable  with  either 
wrongful  omission  or  commission,  the  law  is  to-day — and  has  been  for 
long  years  past — ^well  settled  that  there  is  nothing  inherent  in  the 
nature  of  a  private  corporation  which  precludes  it  from  being  guilty 
of  a  tort  and  being  held  liable  therefor.*  The  souls,  minds,  hands 
and  bodies  of  the  natural  persons  who  shape  its  course,  direct  its 
operations  and  control  its  activities  are  regarded  as  imputable  to  the 
corporation,  and,  possessed  of  these  human  attributes,  even  though 


1  See  Mechem,  Agency  (2n^  Ed.)* 
S  According  to  former  Chief  Justice 
Tilghman  of  Pennsylvania,  there  prob- 
ably never  was  a  time  when  corpora- 
tions were  deemed  incapable  of 
committing  torts  and  immune  from 
liability  for  such  as  they  actually  com- 
mitted. Said  the  Chief  Justice  in 
Chestnut  Hill  &  S.  H.  Turnpike  Co.  v. 
Rutter,  4  Serg.  &  R.  (Pa.)  «,  8  Am. 
Dec.  675  (decided  in  1818),  in  which 
a  turnpike  company,  sued  in  trespass 
on  the  case,  was  held  liable  for  ob- 
structing a  watercourse  and.  overflow- 
ing land:  ''It  is  objected  that  the 
present  action  is  not  on  contract  but 
on  tort,  and  a  very  refined  argument 
is  brought  forward,  to  prove  that  a 
corporation  cannot  be  guilty  of  a  tort. 
A  corporation,  say  the  defendant's 
counsel,  is  a  mere  creature«of  law,  and 
can  act  only  as  authorized  by  its  char- 
ter. But  the  charter  does  not  author- 
ize it  to  do  wrong,  and  therefore  it 
can  do  no  wrong.  The  argument  is 
fallacious  in  its  principles,  and  mis- 
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chievous  in  its  consequences,  as  it 
tends  to  introduce  actual  wrongs  and 
ideal  remedies;  for  a  turnpike  com- 
pany may  do  great  injury,  by  means 
of  laborers  who  have  no  property  to 
answer  the  damages  recovered  against 
them.  It  is  much  more  reasonable  to 
say,  that  when  a  corporation  is  au- 
thorized by  law  to  make  a  road,  if 
any  injury  is  done  in  the  course  of 
making  that  road  by  the  persons  em- 
ployed under  its  authority,  it  shall  be 
responsible,  in  the  same  manner  that 
an  individual  is  responsible  for  the 
actions  of  his  servants  touching  his 
business.  The  act  of  the  agent  is  the 
act  of  the  principal.  There  is  no  solid 
ground  for  a  distinction  between  con- 
tracts and  torts.  Indeed  with  respect 
to  torts,  the  opinion  of  the  courts 
seems  to  have  been  more  uniform  than 
with  respect  to  contracts.  For  it  may 
be  shown,  that  from  the  earliest  times 
to  the  present,  corporations  have  been 
held  liable  for  torts." 
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it  be  but  a  fiction,  the  corporation,  for  the  purpose  of  administer- 
ing justice,  is  deemed  capable  both  of  omitting  and  of  committing 
acts  which  work  injury  to  others,  and  will  be  made  to  respond  there- 
for in  damages.  Moreover,  even  though  it  is  only  those  powers  which 
are  conferred,  expressly  or  impliedly,  upon  it  by  its  charter  which  the 
corporation  may  lawfully  exercise,*  that  fact  does  not  prevent  it  from 
contracting  in  excess  of  those  powers  and  incurring  liability  in  con- 
sequence of  doing  so,*  and  no  more  will  the  courts  recognize  such 
fact  as  preventing  the  corporation  from  conceiving  and  executing 
to  the  tortious  injury  of  another  and  thereby  rendering  itself  liable 
in  an  action  ex  delicto.^ 

§3337.  Effect  of  legislative  authority.  It  has  often  been  held 
that  when  an  act  authorized  by  the  legislature,  acting  within  its 
constitutional  powers,  is  done  by  a  corporation  with  due  care  and  in 
good  faith,  the  corporation  is  not  liable  to  persons  injured  by  the  act 
in  an  action  for  trespass,  nuisance,  etc.,  but  that  the  remedy,  if  there 
is  any  at  all,  is  that  provided  by  the  statute.  '*If  the  thing  done,"  it 
was  said  in  an  English  case,  '4s  within  the  statute,  it  is  clear  that  no 
compensation  can  be  afforded  for  any  damages  sustained  thereby, 
except  so  far  as  the  statute  itself  has  provided  it,  and  this  is  clear 
on  the  legal  presumption  that  the  act  creating  the  damage  being 
within  the  statute  must  be  a  lawful  act."*  In  such  a  case,  if  the 
statute  provides  no  remedy,  the  damage  is  damnum  absque  injuria.^ 


8  See  S  782  et  seq. 

4  See  Chap.  37. 

5  That  the  corporation  cannot  de- 
fend on  the  ground  that  the  tori  was 
nltra  vires,  see  §  3339,  infra. 

8  Duncan  v.  Findlater,  6  Clark  Ss 
P.  894,  907. 

7  United  States.  Pumpelly  v.  Green 
Bay  &  M.  Canal  Co.,  13  Wall.  166,  20 
L.  Ed.  557. 

Oonnecticnt.  Burroughs  v.  Housa- 
tonic  B.  Co.,  15  Conn.  124,  38  Am.  Dec. 
64.  See  HoUister  v.  Union  Co.,  9 
Conn.  436,  25  Am.  Dee.  36. 

DeUware.  Bailey  v.  Philadelphia, 
W.  &  B.  B.  Co.,  4  Harr.  389,  44  Am. 
Dec.  593. 

Maine.  Lawler  v.  Baring  Broom 
Co.,  56  Me.  44.3;  Gowen  v.  Penobscot 
R.  Co.,  44  Me.  140;  Parker  v.  Cutler 


Milldam  Co.,  20  Me.  353,  37  Am.  Dec. 
56. 

liassachnsetts.     Stevens  v.  Proprie- 
tors of  Middlesex  Canal,  12  Mass.  466; 
Hazen  v.  Essex  Co.,  12  Cush.  475. 
'  Ohio.    Parrot  v.  Cincinnati,  H.  &  D. 
R.  Co.,  10  Ohio  St.  624. 

Vermont.  Baxter  v.  Winooski  Turn- 
pike Co.,  22  Vt.  114,  52  Am.  Dec.  84. 

Rngland,  Metropolitan  Board  of 
Works  V.  McCarthy,  L.  B.  7  H.  L.  243; 
Hammersmith  &  City  By.  Co.  v. 
Brand,  L.  R.  4  H.  L.  171 ;  Whitehouse 
V.  Birmingham  Canal  Co.,  27  Iaw  J. 
Exch.  25. 

"When  the  legislature  authorizes 
an  act,"  said  the  Massachusetts 
court,  "the  necessary  and  natural 
consequence  of  which  is  damage  to 
the    property    of    another,    he    who 
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In  a  case  decided  by  it  a  numbers  of  yeard  ago,*  in  which  a  municipal 
corporation  was  the  defendant,  the  Supreme  Court  of  the  United 
States  said:  ''That  cannot  be  a  nuisance,  such  as  to  give  a  common 
law  right  of  action,  which  the  law  authorizes.  We  refer  to  an  action 
at  common  law  such  as  this  is.  A  legislature  may  and  often  does 
authorize  and  even  direct  acts  to  be  done  which  are  harmful  to  in- 
dividuals, and  which  without  the  authority  would  be  nuisances;  but 
in  such  a  case,  if  the  statute  be  such  as  the  legislature  has  power  to 
pass,  the  acts  are  lawful,  and  are  not  nuisances,  unless  the  power 
has  been  exceeded.  In  such  grants  of  power  a  right  to  compensation 
for  consequential  injuries  caused  by  the  authorized  erections  may 
be  given  to  those  who  suffer,  but  then  the  right  is  a  creature  of  the 
statute.  It  has  no  existence  without  it.  If  this  were  not  so,  the  suf- 
fering  party  would  be  entitled  to  repeated  actions  until  an  abatement 
of  the  erections  would  be  enforced,  or  perhaps  he  might  iiestrain  them 
by  injunction."  •  This  doctrine  has  been  applied  where  a  person' has 
sought  to  recover  against  a  railroad  company  for  damages  caused  by 
the  operation  of  its  road ;  *•  and  whei^e  it  has  been  sought  to  recover 
for  damage  to  adjoining  land  from  the  construction  or  maintenance 
of  a  canal  under  authority  from  the  legislature.*^  Thus  it  has  been 
held  that  a  railroad  company  operating  its  road  with  due  care  under 
authority  conferred  by  ita  charter  is  not  liable  to  adjoining  land- 
owners for  damages  caused  by  smoke,  noise,  vibration,  etc.,  resulting 
from  the  operation  of  its  trains,  unless  such  liability  is  imposed  by  its 


does  the  act  cannot  be  complahied 
of  as  a  trespasser  or  wrongdoer." 
Stevens  v.  Proprietors  of  Middlesex 
Canal,  12  Mass.  466. 
-  SBut  subsequently  to  Baltimore  '& 
P.  R.  Co.  V.  Fifth  Bapt.  Church,  note 
16,  infra  this  section. 

•  Northern  Transp.  Co.  of  Ohio  v. 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336. 

10  Oonnectictxt.  Burroughs  v.  Housa- 
tonic  R.  Co.,  15  Conn.  124,  38  Am.  Dec. 
64. 

lialne.  Chapman  v.  Atlantic  k  St. 
L.  B.  Co.,  37  Me.  92. 

Michigan.  Michigan  Cent.  R.  Co.  v. 
Anderson,  20  Mich.  244. 

PennsylTania.  Frankford  &  B. 
Turnpike  Co.  v.  Philadelphia  &  T.  R. 
Co.,  54  Pa.  St.  345,  93  Am.  Dec.  708. 


Bliode  Island.  Smith  v.  Old  Colony 
k  N.  R.  Co.,  10  R.  L  22. 

England.  Hammersmith  &  C.  Ry. 
Co.  V.  Brand,  L.  R.  4  H.  L.  171;  Glas- 
gow Union  Ry.  Co,  v.  Hunter,  L.  R. 
2  H.  L.  Sc.  78. 

A  railroad  company  which  is  au- 
thorized to  construct  and  operate  its 
road  across  a  public  highway,  and  to 
maintain  gates  across  the  highway,  is 
not  liable  to  a  traveler  on  the  high- 
way who  is  delayed  by  the  closing  of 
the  gates  during  passage  of  a  train. 
Caledonian  Ry.  Co.  v.  Ogilvy,  2  Macq. 
H.  L.  Cas.  229. 

11  Stevens  v.  Proprietors  of  Middle- 
sex Canal,  12  Mass.  466;  Whitehouse 
v.  Birmingham  Canal  Co.,  27  L.  J. 
Exch.  25. 
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charter  or  by  some  other  sftatute ;  *•  and,  on  the  same  principle,  tjiat 
a  railrocui  company  operating  its  road  within  the  authority  conferred 
by  its  charter,  and  with  due  care,  is  not  liable  to  adjoining  land- 
owners for  loss  by  fire  caused  by  the  emission  of  sparks  from  its 
locomotive^^'  So  also  it  has  been  held  that  ^  a  railroad  company 
which  has  constructed  and  is  maintaining  its  road  across  a  public 
highway  under  authority  conferred  by  its  charter  is  not,  in  the  ab- 
sence of  negligence,  liable  to  the  owner  of  adjoining  land  because  he  is 
impeded  in  going  to  and  from  his  house,  or  because  his  horses  are 
frightened  by  noise  made  by  passing  trains.^*  Of  course,  if  a  charter 
is  unconstitutional,  it  affords  no  protection  to  those  acting  under  it.^^ 
This  doctrine  is  well  settled  in  England  and  in  most  jurisdietions 
in  this  country  but  it  is  not  recognized  to  the  full  extent  in  all  juris- 
dictions. Some  courts  have  restricted  it  to  public  corporations  exercis- 
ing powers  for  the  benefit  of  the  public,  and  have  held  that  legislative 
authorization  exempts  from  liability  only  as  far  as  the  state  is 
concerned  and  that  private  corporations,  including  railroad  com- 
panies, are  liable  for  injuries  caused^  to  the  property  of  others,  though 
the  injury  is  done  in  the  exercise  of  powers  conferred  upon  them  by 
the  legislature,  and  though  they  are  not  guilty  of  negligence.^^ 


IS  Fisher  v.  Seaboard  Air  Line  B. 
Co.,  102  Va.  363,  1  Ann.  C?a8.  622,  46 
8.  £.  381,  distinguished  in  Townscnd 
V.  Norfolk  B.  &  light  Co.,  105  Va. 
22,  4  U  B.  A.  (K  S.)  87,  115  Am.  St. 
Bep.  842,  8  Ann.  Cas.  558,  52  S.  E.  970, 
whioh  is  followed  in  Terrell  y.  Chesa- 
peake &  O.  B.  Co.,  110  Va.  340,  32  L. 
R.  A.  (N.  B.)  371,  66  S.  E.  55,  the 
latter  in  turn  being,  followed  in  Chesa- 
peake &  O.  R.  Co.  V.  Greaver,  110  Va. 
350,  66  S.  E.  59;  Hammersmith  Sb  C. 
R.  Co.  V.  Brand,  L.  R.  4  H.  L.  171; 
Glasgow  XTnion  R.  Co.  v.  Hunter,  L.  B. 
2  H.  L.  Be.  78.  See  also  Beseman  t. 
Pennsylvania  B.  Co.,  50  N.  J.  L.  235, 
13  Atl.  164  (decision  based  on  inciden- 
tal character  of  injury  sustained)  dis- 
cussed in  Bidge  v.  Pennsylvania  B. 
Co.,  58  N.  J.  Eq.  172,  43  Atl.  275. 

13  Oonaoctictit.  Burroughs  v.  Housa- 
tonic  B.  Co.,  15  Conn.  124,  38  Am.  Dec. 
64. 

Maine.  Chapman  v.  Atlantic  &  St. 
L.  B.  Co.,  37  Me.  92. 


MicMgnn.  Michigan  Cent.  B.  Co.  v. 
Anderson,  20  Mich.  244. 

PemuqrlTBiila,  Frankford  &  B. 
Turnpike  Ca  v.  Philadelphia  k  T.  B. 
Co.,  54  Pa.  Bt.  345,  93  Am.  I>ec.  709. 

BlKOde  Island.  Smith  y.  Old  Colony 
ft  N.  B.  Co.,  10  B.  L  22. 

14  Caledonian  By.  Co.  v.  Ogilvy,  2 
Macq.  H.  L.  Cas.  229. 

19  Chenango  Bridge  Co.  v.  Paige,  83 
N.  Y.  178,  38  Am.  Bep.  407;  Hamil- 
ton County  V.  Cincinnati  Sb  W.  Turn- 
pike Co.,  Wright  (Ohio)  603. 

16 "The  acts  that  a  legislature  may 
authorize,  which,  without  such  au- 
thorization, would  constitute  nui- 
sances, are  those  which  affect  public 
highways  or  public  streams,  or  matters 
in  which  the  public  have  an  Interest 
and  over  which  the  public  have  con- 
trol. The  legislative  authorization  ex- 
empts only  from  liability  to  suits,  civil 
or  criminal,  at  the  instance  of  the 
State;  it  does  not  affect  any  claim  of 
a  private  citizen  for  damages  for  any 
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Especially,  does  this  view  obtain  when,  the  corporation  being  a  pub- 


special  inconvenience  and  discomfort 
not  experienced  by  the  public  at 
large."  Baltimore  &  P.  R.  Co.  v.  Fifth 
Bapt.  Church,  108  U.  S.  317,  27  L.  Ed. 
739.  This  case  inyolved  the  right  of 
a  religious  corporation  to  recover  in 
an  action  for  damages  brought  by  it 
against  a  railroad  company  for  a 
private  nuisance  created  and  main- 
tained by  the  latter  through  the  erec- 
tion and  use  of  its  engine  house  and 
machine  shop  on  land  adjoining  that 
occupied  by  plaintiff's  church  edifice, 
and,  prior  to  making  the  statement 
above  quoted,  the  court  said:  "It  is 
no  answer  to  the  action  of  the  plain- 
tiff that  the  Bailroad  Company  was 
authorized  by  .  Act  of  Congress  to 
bring  its  track  within  the  limits  of 
the  City  of  ^Washington,  and  to  con- 
struct such  works  as  were  necessary 
and  expedient  for  the  completion  and 
maintenance  of  its  road,  and  that  the 
engine  house  and  repair  shop  in  ques- 
tion were  thus  necessary  and  ex- 
pedient; that  they  were  skillfully  con- 
structed; that  the  chimneys  of  the 
engine  house  are  higher  than  required 
bj'  the  building  regulations  of  the  city, 
and  that  as  little  smoke  and  noise  are 
caused  as  the  nature  of  the  business 
in  them  will  permit.  In  the  first  place, 
the  authority  of  the  Company  to  con- 
struct such  works  as  it  might  deem 
necessary  and  expedient  for  the  com- 
pletion and  maintenance  of  its  road, 
did  not  authorize  it  to  place  them 
wherever  it  might  think  proper  in  the 
city,  without  reference  to  the  prop- 
erty and  rights  of  others.  As  well 
might  vt  be  contended  that  the  Act 
permitted  it  to  place  them  immediate- 
ly in  front  of  the  President's  house 
or  of  the  Capitol,  or  in  the  most  dense- 
ly populated  locality.  Indeed,  the 
Corporation  does  assert  a  right  to 
place  its  works  upon  property  it  may 
acquire  anywhere  in  the  city.    What- 


ever the  extent  of  the  authority  con- 
ferred, it  was  accompanied  with  this 
implied  qualification,  that  the  works 
should  not  be  so  placed  as  by  their 
use  to  unreasonably  interfere  with 
and  disturb  the  peaceful  and  comfort- 
able enjoyment  of  others  in  their 
property.  Grants  of  privileges  or 
powers  to  corporate  bodies,  like  those 
in  question,  confer  no  license  to  use 
them  in  disregard  of  the  private  rights 
of  others,  and  with  immunity  for 
their  inva^on.  The  great  principle 
of  the  common  law,  which  is  equally 
the  teaching  of  Christian  morality,  so 
to  use  one's  property  as  not  to  injure 
others,  forbids  any  other  application 
or  use  of  the  rights  and  powers  con- 
ferred. XTndoubtedly,  a  railway  over 
the  public  highways  of  the  District, 
including  the  streets  of  the  City  of 
Washington,  may  be  authorized  by 
Congress,  and  if  when  used  with  rea- 
sonable care  it  produces  only  that  in- 
cidental inconvenience  which  unavoid- 
ably follows  the  additional  occupa- 
tion of  the  streets  by  its  «ars  with  the 
noises  and  disturbances  necessarily  at- 
tending their  use,  no  .one  can  com* 
plain  thait  he  is  incommoded.  What- 
ever consequential  annoyance  may 
necessarily  follow  from  the  running 
of  cars  on  the  road  with  reasonable 
care  is  damnum  absque  injuria.  The 
private  inconvenience  in  such  ease 
must  be  suffered  for  the  public  «ic- 
commodation.  But  the  case  at  bar  is 
not  of  that  nature.  It  is  a  ease  of 
the  use  by  the  Bailroad  Company  of 
its  property  in  such  an  unreasonable 
way  as  to  disturb  and  annoy  the  plain- 
tiff in  the  occupation  of  its  church  to 
an  extent  rendering  it  uncomfortable 
as  a  place  of  worship.  It  admits,  in- 
deed, of  grave  doubt  whether  Congress 
could  authorize  the  Company  to 
occupy  and  use  any  premises  within 
the  city  limits,  in  a  way  which  would 
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li<5  service  one,  the  particular  act  complained  of  was  committed  in 
its  private,  rather  than  public,  capacity  *''  and  was  at  best,  not  im- 


subject  others  to  physical  discomfort 
and  annoyance  in  the  quiet  use  and 
enjoyment  of  their  property,  and  at 
the  same  time  exempt  the  Company 
from  the  liability  to  suit  for  damages 
or  compensation,  to  which  individuals 
acting  without  such  authority  would 
be  ffoibject  under  like  circumstances. 
Without  expressing  any  opinion  on 
this  point,  it  ie  sufficient  to  observe 
thai  0aeh  authority  would  not  justify 
an  invasion  of  others '  property,  to  an 
extent  which  would  amount  to  an 
entim  deprivation  of  its  nse  and  en- 
joyment, without  compensation  to  the 
owner.  Nor  could  such  authority  be 
invoked  to  justify  acts,  creating 
physical  discomfort  and  annoyance  to 
others  in  the  use  and  enjoyment  of 
their  property,  to  a  less  extent  than 
entire  deprivation,  if  different  places 
from  those  occupied  could  be  used  by 
the  Corporation  for  its  purposes,  with- 
out causing  sucli  discomfort  and  an- 
noyance." 

See  also  in  connection  with  the 
first-quoted  statement  in  Baltimore  & 
P.  E.  Co.  V.  IHiHh  Bapt.  Church, 
supra;  Pennsylvania  B.  Oo.  v.  Angel, 
41  N.  J.  Eq.  316,  56  Am.  Bep.  1,  7 
Atl.  432;  Bohan  v.  Port  Jervis  Gas- 
Light  Co.,  192  K.  Y.  18,  9  L.  B.  A.  711, 
25  K  B.  246. 

Tn  a  Maryland  case  it  t^as  held  that 
a  railroad  company  which  caused  in- 
jury to  abutting  property  by  making 
a  tunnel  in  a  street  was  liable  there- 
for, although  authorized  to  do  so  both 
by  the  municipality  and  by  the  state 
legislature,  and  although  it  used  due 
care  to  avoid  the  injury.  "Notwith- 
standing authority  may  have  been  ob- 
tained both  from  the  city  and  state 
legislature,  to  make  the  extraordinary 
use  of  the  street,"  said  the  court, 
'*yet  that  authority  must  be  exercised 
at  the  peril  of  the  party  to  wh6m  it 


is  delegated;  and  if  any  injury  accrues 
to  private  propeiiky  in  the  exercise  of 
the  power  the  party  producing  it  must 
be  held  liable.  If  *  ♦♦  the  injury 
be  produced  by  the  careless  or  negli- 
gent exercise  of  the  authority,  then 
there  oan  be  no  question  of  the  lia- 
bifity;  but  if  due  care  be  exercised, 
and  the  injury  is  the  natural  or  in- 
evitable result  of  the  consequence  of 
the  doing  the  act  authorized  to  be 
done,  then,  in  a  case  like  the  present, 
the  party  doing  the  act  and  producing 
the  injury,  must  indemnify  the  suf- 
ferer. That  there  was  no  negligence 
or  want  of  care  in  doing  the  work  is 
no  answer  in  a  case  like  this."  Balti- 
more ft  P.  B.  Co.  V.  Beaney,  42  Md. 
117.  And  see  New  Albany  &  8.  B. 
Co.  V.  Huff,  19  Ind.  315;  Indiana  Cent. 
By.  Co.  V.  Boden,  10  Ind.  96;  Evans- 
ville  &  C.  B.  Co.  V.  Dick,  9  Ind.  433; 
Trenton  Water  Power  Co.  v.  Baff, 
36  N.  J.  Ij.  335;  Tinsman  v.  Belvidere 
Delaware  B.  Co.,  26  N.  J.  L.  148,  69 
Am.  Dec.  565;  Binnickson  v.  Johnson, 
17  N.  J.  L.  129,  34  Am.  Dec.  1«4; 
Pennsylvania  B.  Co.  v.  Angel,  41  N. 
J.  Eq.  316,  56  Am.  Bep.  1,  7  Atl.  432; 
Crittenden  v.  Wilson,  5  Cow.  (N.  Y.) 
165,  15  Am.  Dec.  462. 

17" A  public  service  corporation  is 
to  be  considered  in  two  aspects.  It 
has  duties  which  it  owes  to  the  pub- 
lic, and  which  it  must  perform.  It 
has  other  duties  not  of  a  public  na- 
txJTff  which  are  incidental  to  those  of 
«i  public  character,  in  the  performance 
of  which  it  stands  upon  the  footing  of 
a  private  corporation.  With  respect  to 
the  duties  of  the  first  class,  it  may  be 
said  thut,  in  doing  that  which  under 
the  law  it  may  be  required  to  do,  it 
cannot  be  considered  as  doing  an  un- 
lawful act;  and  if  a  lawful  act  be 
done  without  negligence,  any  injury 
which  it  occasions  is  damnum  absque 
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peratively  enjoined  upon  the  corporation  but  merely  permitted.^* 


injuria.  This  aspect  of  the  case  was 
before  this  court  in  Fisher  v.  Sea- 
board Air  Line  Bailway  Co.,  102  Va. 
363,  46  S.  E.  381  [1  Ann.  Cas.  622]. 
*  *  *  That  railroad  corporations — 
public  service  corporations  —  are  in 
many  aspects  to  be  regarded  as  quasi 
public  corporations,  can  no  longer  be 
doubted.  Upon  that  theory  their  duties 
are  measured  and  their  rights  deter- 
mined; and  the  control  which  the 
state  asserts,  •  *  *  rests  upon  the 
public  character  of  such  corporations. 
A  railroad,  in  the  operation  of  its 
trains  in  the  transportation  of  freight 
and  passengers,  is  in  the  exercise  of  a 
public  duty,  and  should  be  permitted 
to  apply  the  same  principles  of  con- 
struction when  it  pleads,  for  its  pro- 
tection, the  powers  conferred  upon  it 
by  the  legislature,  as  are  urged  when 
the^  obligations  imposed  by  the  same 
ichartei;  are  insisted  upon  in  the  effort 
to  compel  such  corporations  faithfully 
to  perform  the  duties  which  they  have 
assumed  with  respect  to  the  public." 
Townsend  v.  Norfolk  Bailroad  &  Light 
Co.,  105  Va.  22,  4  L.  B.  A.  (N.  S.)  87, 
115  Am.  St.  Bep.  842,  8  Ann.  Cas. 
558,  52  S.  E.  970  (rev'g  judgment  for 
defendant,  sued  for  maintaining  a  nui- 
sance through  the  operation  of  its 
power  plant,  on  the  overruling  of 
plaintiffs'  demurrer  to  defendant's 
special  plea  of  authority  and  the  abid- 
ing of  plaintiffs  by  such  demurrer), 
followed  in  Terrell  v.  Chesapeake  & 
0.  B.  Co.,  110  Va.  340,  32  L.  B.  A. 
(N.  8.)  371,  66  S.  E.  55,  which,  in 
turn,  was  followed  in  Chesapeake  &  O. 
B.  Co.  V.  Greaver,  110  Va.  350,  66  S. 
E.  59. 

18  In  Louisville  &  N.  Terminal  Co. 
V.  Jacobs,  109  Tenn.  727,  61  L.  B.  A. 
188,  72  8.  W.  954,  wherein  defendant 
was  sued  for  creating  and  maintain- 
ing a  nuisance  through  the  improper 
location   and   the   operation   or   man- 


agement of  its  roundhouse,  the  court 
said:  "It  will  be  observed  •  •  • 
that  no  location  is  fixed  [by  the  de- 
fendant's charter]  for  the  property  to 
bo  acquired  for  terminal  purposes. 
The  state  thus  left  not  only  the  selec- 
tion of  the  property  to  be  so  used  to 
the  will  of  the  corporation,  but  the 
filing  of  the  site  of  the  roundhouse 
within  the  limits  of  the  property. 
This  being  so,  there  is  no  warrant  for 
the  contention  that  a  reasonable  use 
of  this  roundhouse  would  protect  the 
company,  if  otherwise  liable,  against 
a  claim  for  compensation  made  by  one 
whose  property  had  been  injured  by 
such  use.  In  such  a  ease  its  charter 
would  give  it  no  right  to  enjoy  its 
property  at  the  expense  of  another's, 
and  to  it  would  be  applied,  aa  to  an 
individual,  the  maxim,  'Sic  utere  tuo 
ut  alienum  non  Isdas. '  To  a  claim  for 
exemption  from  liability  rested  on  a 
charter  right  the  answer  may  be 
properly  made  that  the  state  has  not 
authorized  the  wrong  complained  of, 
and  in  locating  its  roundhouse  so  that 
the  injury  necessarily  resulted  to  the 
adjacent  landowner  it  did  so  at  its 
peril.  Even  in  England,  though  the 
general  rule  is  that,  when  Parliament 
has  authorized  the  conatruction  of 
such  a  work  at  a  particular  place 
where  its  use  would  constitute  a  nui- 
sance at  common  law,  no  eompensa- 
tion  could  be  claimed  in  respect  to  in- 
jury to  private  rights,  apart  from  a 
negligent  use,  unless  provided  for  in 
the  act,  to  avoid  liability  it  is  held 
that  statutory  sanction  sufficient  to 
justify  the  creation  of  a  nuisance 
must  be  express,  or  must  arise  by 
necessary  implication.  Hill  v.  Man- 
agers of  the  Metropolitan  Asylum 
Dist.,  L.  B.  4  Queen 's  Bench  Div.  433, 
was  an  action  brought  by  adjacent 
property  owners  to  reeover  damages 
Mn  respect  of  and  to  obtain   an  in- 
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In  most  of  the  states  in  this  country  it  is  now  provided  by  the 
constitution  or  bill  of  rights  that  private  property  shall  not  be 
taken  or  appropriated  to  public  uses  without  compensation  to  the 
owner,  and  it  has  been  held  that  the  destruction  of  private  property, 
either  total  or  partial,  or  the  diminution  of  its  value  by  an  act  which 
directly  affects  it,  which  deprives  the  owner  of  the  ordinary  use  of  it, 
is  a  taking,  within  the  meaning  of  this  provision.    If  the  legislature, 
therefore,  where  there  is  such  a  provision,  authorizes  an  improve- 
ment, as,  for  example,  the  construction  of  a  canal  or  railroad,  the 
making  of  which  will  require  or  cause  the  destruction  of  private 


junetion    against    the    reenrrenee    of 
what    the   plaintiffs  alleged   to  be  a 
nuisance  affecting  their  rights  by  the 
erection  and  maintenance'  of  an  asy- 
lum for  the  reception  of  smallpox  pa- 
tients.    One   of  the   defenses  of  the 
managers  to  the  action  was  that  the 
erection  and  maintenance  of  the  asy- 
lum   was  under   the  direction  of  the 
local  government  board,  which  derived 
its    authority  from  an  act  of  Parlia- 
ment.    To   this   defense  Pollock,   6., 
said:     'There    are    no    provisions    in 
that  act  requiring  them  to  build  the 
very  hospital,  and  on  the  very  site, 
and  to  carry  it  on  in  the  very  manner 
in  w^hich  it  was  carried  on/  and,  this 
being  so,  'it  cannot  be  supposed  that 
the    legislature   armed   them   with   an 
option  so  to  perform  their  duty  as  to 
create  or  not  to  create  a  nuisance  af- 
fceting   the   rights   of   others.'     This 
case  went  by  appeal  to  the  House  of 
Lords,  and  is  reported  in  L.  R.  6  Ap- 
peal Cases,  193.    There  separate  opin- 
ions were  delivered  by  Lord  Chancel- 
lor   Selbome,    Lord    Blackburn,    and 
Lord  Watson,  concurring,  however,  in 
sustaining  the  rule  announced  by  Pol- 
lock, 6.    In  the  course  of  the  opinion 
of  Lord  Watson  this  strong  language 
is  used:  'Where  the  terms  of  the  stat- 
ute are   not  imperative,  but   permis^ 
sive,  when  it  is  left'  to  the  discretion 
of   the  persons  empowered   to   deter- 
mine whether  the  general  powers  com- 
mitted to  them  shall  be  put  into  execu- 


tion or  not,  I  think  that  fair  inference 
is  that  the  legislature  intended  that 
discretion  to  be  exercised  in  strict 
conformity  with  private  rights,  and 
did  not  intend  to  confer  license  to 
commit  nuisance  in  any  place  which 
might  be  selected  for  the  purpose.' 
The  case  of  Truman  v.  London,  B.  & 
8.  C.  Ry.  Co.,  L  B.  25  Ch.  Div.  423, 
is  of  like  import.  But,  over  and  be- 
yond this,  we  think  this  corporation, 
in  selecting  a  place  for  its  round- 
house, acted  in  a  private  capacity,  and 
is  responsible  for  the  injurious  conse- 
quences which  may  result  from  its 
use. ' ' 

Although  the  first-quoted  state- 
ment in  Baltimore  &  P.  R.  Co.  v. 
Fifth  Bapt.  Church,  supra,  this  sec- 
tion, note  16,  is  broad  and  general  in 
character,  the  facts  of  that  case, 
which,  of  course,  give  rise  to  the  only 
matter  to  be  decided,  would  seem  to 
Involve  the  question,  discussed  in 
Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  supra^  as  to  the  effect  of  per- 
mission as  distinguished  from  com- 
mandf  rather  than  the  question  of  the 
effect  of  the  act's  being  committed  in 
the  private,  as  distinguished  from  the 
public,  capacity  of  the  corporation, 
any  views  of  the  court  in  Beseman  v. 
Pennsylvania  R.  Co.,  50  N.  J.  L  235, 
13  Atl.  164;  Terrell  v.  Chesapeake  & 
O.  R.  Co.,  110  Va.  340,  32  L  R.  A. 
(N.  8.)  371,  66  8.  E.  55,  or  any  other 
case  to  the  contrary  notwithstanding. 
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property,  or  a  diminution  of  its  value,  without  affording  means  of 
relief  and  indemnification,  the  owner  of  the  property  destroyed  or 
injured  may  maintain  an  action  at  common  law  against  the  corpo- 
ration causing  the  injury  to  recover  his  damages.  Although  it  might  be 
lawful  to  do  what  the  legislature  should  authorize,  as  has  been  said 
by  the  Supreme  Court  of  Massachusetts,  yet,  to  enforce  the  principles 
of  the  constitution  for  the  security  of  private  property,  it  would 
be  necessary  to  consider  such  a  legislative  act  as  inoperative,  so  far 
as  it  trenched  upon  the  right  of  individuals.^^  In  no  jurisdiction  can 
a  corporation  set  up  the  authority  conferred  by  its  charter  to  defeat 
an  action  for  a  tort,  unless  the  act  by  which  the  injury  was  caused 
was  clearly  within  the  authority  conferred  upon  it.*^  And  it  is  well 
settled  that  when  a  corporation  claims  authority  from  the  legislature ' 
for  doing  an  act  causing  injury  to  others,  and  which  would  constitute 
a  nuisance  or  trespass  without  such  authority,  the  charter  is  to  be 
strictly  construed  against  the  corporation  and  in  favor  of  the  public. 
No  act  which  would  be  a  tort,  if  unauthorized,  is  to  be  regarded  as 
authorized,  unless  authority  to  do  the  very  act  is  conferred  in  ex- 
press terms  or  by  necessary  implication.** 


!•  StevenB  v.  Proprietors  of  Middle- 
sex Ganaly  12  Mass.  466.  See  also 
Hooker  v.  New  Haven  &  N.  Co.,  14 
Conn.  146,  36  Am.  Bee.  477;  Eaton  v. 
Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504, 
12  Am.  Bep.  147;  Trenton  Water 
Power  Co.  v.  Baff,  36  N.  J.  L.  335; 
Pennsylvania  B.  Co.  v.  Angel,  41  N. 
J.  Eq.  316,  56  Am.  Bep.  1,  7  Atl.  432. 

In  Pennsylvania  B.  Co.  v.  Angel,  41 
N.  J.  Eq.  316,  56  Am.  Bep.  1,  7  Atl. 
432,  it  was  said:  "Whether  you  flood 
the  farmer 's  fields  so  that  they  cannot 
be  cultivated,  or  pollute  the  bleach- 
er's stream  so  that  his  fabrics  are 
stained,  or  fill  one's  dwelling  with 
smells  and  noise  so  that  it  cannot  be 
occupied  in  comfort,  you  equally  take 
away  the  owner's  property.  In 
neither  instance  has  the  owner  any 
less  of  material  things  than  he  had 
before,  but  in  each  case  the  utility  of 
his  property  has  been  impaired  by  a 
direct  invasion  of  the  bounds  of  his 
private  dominion.  This  is  the  taking 
of   his   property   in    a   constitutional 


sense;  of  course,  mere  fftatutcry  au- 
thority will  not  avail  for  such  inter- 
ference  with   private  property." 

SOHazen  v.  Boston  &  M.  B.  B.,  2 
Gray  (Mass.)  574;  Pennsylvania  B. 
Co.  V.  Angel,  41  N.  J.  Eq.  316,  56  Am. 
Rep.  1,  7  Atl.  432;  Cogswell  v.  New 
York,  N.  H.  &  H.  B.  Co.,  103  N.  Y.  10, 
57  Am.  Bep.  701,  8  N.  E.  537;  Attor- 
ney General  v.  Mid-Kent  By.  Co.,  3 
Ch.  App.  100;  Simpson  v.  South  Staf- 
fordshire Water  Works  Co.,  4  De  Gez, 
J.  &  S.  679;  Great  Western  By.  Co.  ▼. 
May,  L.  B.  7  H.  L,  283. 

21  Oomiacticat.  Hooker  v.  New 
Haven  &  N.  Co.,  14  Conn.  146,  36  Am. 
Dec.  477. 

nUnolB.  Snell  v.  Buresh,  123  DL 
151,  13  N.  E.  856;  Alton  &  XT.  A.  Horse 
Railway  &  Carrying  Co.  v.  DeitE,  50 
HI.  210,  99  Am.  Dec.  509. 

Indiana.  Indianapolis,  B.  ft  W.  By. 
Co.  V.  Smith,  52  Ind.  428. 

Kentucky.  Lexington  k  O.  B.  Co. 
V.  Applegate,  8  Dana  289,  33  Am.  Dee. 
497. 
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When  the  legislature  authorizes  a  corporation  to  do  an  act  which 
may  result  in  injury  to  others,  it  is  always  implied  that  the  corpora- 
tion shall  use  due  care  to  prevent  injury.    If  a  corporation,  there- 


Maflsachusetts.  Coolidge  v.  Wil- 
liams, 4  Mass.  140. 

New  Hampshtre.  Eaton  v.  Boston, 
C.  &  M.  E.  Co.,  51  N.  H.  504,  12  Am. 
Rep.  147;  Eastman  v.  Amoskeag  Mfg. 
Co.,  44  N.  H.  143,  82  Am.  Dec.  201. 

New  Jersey.  Mc Andrews  v.  Collerd, 
42  N.  J.  L.  189,  36  Am.  Eep.  508; 
Newark  Plank  Koad  &  Ferry  Co.  v. 
Elmer,  9  N.  J.  Eq.  754. 

New  York.  Bohan  v.  Port  Jervis 
Cas-Light  Co.,  122  N.  Y.  18,  9  L.  B.  A. 
711,  25  N.  B. '246;  Cogswell  v.  New 
York,  N.  H.  &  H.  B.  Co.,  103  N.  Y. 
10,  57  Am.  Bep.  701,  8  N.  E.  537; 
Brown  v.  Cayuga  &  Su3quehanna  B. 
Co.,  12  N.  y.  491. 

In  Tinsman  y.  Belvidere  Delaware 
B.  Co.,  26  N.  J.  L.  148,  69  Am.  Dec. 
565,  an  action  for  damages  claimed  as 
a  result  of  the  construction  by  the 
defendant  railroad  company  of  an  em- 
bankment in  an  eddy  and  creek's 
mouth,  in  which  the  plaintiff  had  the 
right  to  raft,  land,  and  store  lumber 
for  the  use  of  his  mill,  so  that  the 
water  was  prevented  from  flowing  in 
its  accustomed  channel  and  the  plain- 
tiff deprived  of  the  full  enjoyment  of 
his  privilege,  the  court  said:  "It 
seems  to  be  supposed  that  there  is 
some,  virtue  in  the  fact  that  the  legis- 
lature have,  in  express  terms,  author- 
ized the  very  act  complained  of.  It 
is  not  pretended  that  in  terms  they 
authorized  the  injury  of  which  the 
plaintiff  complains  to  be  inflicted,  but 
they  authorized  the  work  to  be  done 
from  whieh  injury  has  resulted.  Now, 
it  the  act  had  authorized  the  work 
to  be  done,  and  had  at  the  same  time 
declared  that  the  act  should  not  be 
construed  to  exempt  the  defendants 
from  liability  for  injuries  occajsioned 
in  the  doing  of  the  w/)rk,  their  legal 
liability  could  not  be  questioned.   The 


act  would  be  lawful,  but  the  defend- 
ants would  be  liable  nevertheless  for 
the  consequences  of  the  act.  The 
statute  in  such  case  would  not  create 
the  liability  of  the  defendants  for 
damages  for  injuries  inflicted;  it 
would  simply  leave  their  liability  as 
it  stood  at  common  law,  unaffected  by 
the  statute.  And  that  consideration 
presents  this  question  in  its  true  as- 
pect. Did  the  legislature  intend,  by 
paeaing  the  act  in  question,  to  exempt 
these  defendants  from  responsibility 
for  injuries  inflicted  in  executing  the 
work  I  Admit  that  the  legislature 
might  lawfully  have  granted  such  ex- 
emption, admit  that  the  injury  in- 
flicted is  not  within  the  protection  of 
that  clause  of  the  constitution  whieli 
prohibits  the  taking  of  private  prop- 
erty for  public  use  without  just  com- 
pensation: wajB  it  the  intention  or 
within  the  contemplation  of  the  legis- 
lature to  exempt  the  defendants  from 
liability  for  injuries  inflicted  ^  in  the 
execution  of  the  work  I  It  would  have 
been  easy  for  the  legislature  to  de- 
clare, in  express  terms,  that  in  the 
construction  of  the  work  the  corpora- 
tion should  be  regarded  as  the  agents 
of  the  state,  and  that  they  should  not 
be  liable  for  damages  resulting  from 
the  execution  of  the  work.  Can  any 
one  imagine  that  the  legislature  would 
have  granted  a  charter  containing 
such  a  clause  f  And  yet  this  court  are 
asked  to  do,  by  judicial  construction 
and  by  the  application  of  technical 
rules,  what  it  is  obvious  the  legisla- 
ture never  would  have  done,  and  never 
designed  to  do;  viz.,  to  deprive  the 
party  df  his  common-law  remedy  for 
injuries  sustained.  The  legislature 
have  manifested  no  such  intention. 
None  such  can  be  implied:  1.  Because 
statutes  in  derogation  of  common-law 
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fore,  fails  to  use  due  care  in  the  exercise  of  an  authority  conferred 
.upon  it  by  its  charter,  and  as  a  result  of  its  negligence  another  is  in- 
jured in  his  person  or  property,  the  authority  conferred  by  its  charter 
does  not  exempt  it  from  liability .•* 

For  example,  a  corporation  authorized  by  its  charter  to  mine  coal 
has  no  greater  rights  than  those  of  private  persons  engaged  in  the 
same  business,  and  must,  to  the  same  extent  as  private  persons,  so 
carry  on  their  business  as  not  to  negligently  injure  other  persons 
in  the  enjoyment  of  their  property  rights.  If  such  a  company  so 
places  its  slack  and  refuse  upon  the  surface  of  its  own  land  that  they 
may  be  expected,  in  the  ordinary  course  of  events,  to  wash  down  and 
finally  reach  the  lands  of  others,  to  their  damage,  the  corporation  is 
liable  to  a  landowner  injured  by  the  washing  of  such  slack  and  refuse 
into  a  creek  running  through  his  land,  causing  it  to  overflow  its  banks, 
inundate  the  land,  and  cover  parts  of  it  with  debris.  And  the  cor- 
poration cannot  escape  liability  on  the  ground  that  it  was^  merely 
carrying  on  the  business  authorized  by  its  charter,  "That  the  coal 
company  is  a  corporation,*'  said  the  court  in  such  a  case,  '*can  make 
no  difference.  Its  rights  are  just  as  great,  and  no  greater,  than  those 
of  a  private  person  in  the  same  business.  That  it  is  authorized  by  its 
charter  to  mine  coal  generally  in  the  state  cannot  enlarge  its  rights  in 
any  particular  locality.  Even  had  its  charter  empowered  it  to  estab- 
lish a  business  and  carry  it  on  in  a  particular  place,  it  cannot  be  pre- 
sumed that  the  state  intended  to  authorize  it  to  carry  on  the  business 
in  a  manner  destructive  of  the  property  rights  of  others  without  com- 
pensation.   While  the  thing  to  be  done  may  be  lawful  in  a  general 


rights  are  to  be  strictly  conBtrued,  and 
we  are  not  to  infer  that  the  legisla- 
ture intended  to  alter  the  common-law 
principles  further  than  is  dearly  ex- 
pressed, or  than  the  case  absolutely 
required  *  *  * ;  2.  Because  it  would 
be  contrary  to  natural  justice  and 
equity  to  permit  private  individuals 
to  construct  a  work  for  their  own 
benefit,  and  not  hold  them  responsible 
for  all  damages  done  to  private  prop- 
erty by  them  in  the  execution  of  that 
work;  3.  Because  it  is  against  the 
spirit  if  not  within  the  letter  of  the 
constitution,  which  prohibits  private 
property  to  be  taken  for  public  use 
without  just  compensation." 


S8  Baltimore  &  P.  B.  Co.  v.  Beaney, 
42  Md.  117;  Delaware  &  B.  Canal  Co. 
V.  Lee,  22  N.  J.  L.  243;  Fero  v.  Buffalo 
&  S.  L.  B.  Co.,  22  N.  Y.  209,  78  Am. 
Dec.  178;  Ireland  v.  Oswego,  H.  &  8. 
Plank  Bead  Co.,  13  N.  Y.  526;  Bough- 
ton  V.  Carter,  18  John3.  (N.  Y.)  405; 
Pennsylvania  &  O.  Canal  Co.  v.  Gra- 
ham, 63  Pa.  St.  290,  3  Am.  Bep.  549; 
Frankf  ord  &  B.  Turnpike  Co.  v.  Phila- 
delphia &  T.  B.  Co.,  54  Pa.  8t.  345, 
93  Am.  Dec.  708;  Chestnut  Hill  &  S. 
H.  Turnpike  Co.  v.  Butter,  4  Serg.  & 
B.  (Pa.)  6,  8  Am.  Dec.  675. 
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way,  there  are  and  must  be  limitations  upon  the  means  hy  which  it 
is  to  be  done."^ 

The  degree  of  care  required  depends,  of  course,  upon  the  nature 
of  the  act  and  must  be  in  proportion  to  the  danger.^ 

§3338.  Torte  involvinjf  intent  and  malice.  Not  only  has  any 
early  doctrine  under  which  a  corporation  would  not  be  held  liable 
in  tort  in  any  case  been  overruled,*^  but  likewise  any  early  rule  under 
which  such  artificial  person  could  be  held  liable  only  for  negligent 
omissions  and  for  positive  acts  into  which  the  elements  of  intent  and 
malice  did  not  enter.*® 


83  Columbus  &  H.  Coal  &  Iron  Co. 
V.  Tucker,  48  Ohio  St.  41,  12  L.  B.  A. 
677,  2d  Am.  St.  Bep.  628,  26  N.  E.  630. 

MFrankford  &  B.  Turnpike  Co.  v. 
Philadelphia  &  T.  B.  Co.,  64  Pa.  St. 
345,  93  Am.  Dee.  708. 

86  See  §  3336,  supra. 

86  The  ^ew  that  a  corporation,  be- 
cause of  its  impersonal  nature,  could 
not  commit  torts  involving  the  element 
of  malice  was  based  on  the  propo- 
sition that,  to  support  an  action  for 
such  a  tort,  ''it  must  be  shown  that 
the  defendant  was  actuated  by  a  mo- 
tive in  his  mind,  and  a  corporation  has 
no  mind.''  Alderson,  B.,  in  Stevens 
V.  Midland  Counties  By.  Co.,  10  Exch. 
352.  See  also  Owsley  v.  Montgomery 
&  W.  P.  B.  Co.,  37  Ala.  560  (overruled 
by  Jordan  v.  Alabama  Great  Southern 
B.  Co.,  74  Ala.  85,  49  Am.  Bep.  800); 
McLellan  v.  Cumberland  Bank,  24  Me. 
566;  Childs  y.  Bank  of  Missouri,  17 
Mo.  213  (overruled  by  Boogher  v.  Life 
Ass'n  of  America,  75  Mo.  319,  42  Am. 
Bep.  413). 

"The  old  doctrine  that  a  corpora- 
tion, having  no  mind,  cannot  be  liable 
for  acts  of  agents  involving  malice 
has  been  completely  exploded  in 
modem  jurisprudence.  While  a  cor- 
poration is  non-personal  in  its  formal 
legal  entity,  it  represents  natural  per- 
sons, and  must  necessarily  perform  its 
duties  through  natural  persons  as 
agents;  hence  must  spring  the  correla- 


tive responsibility  for  the  acts  of  its 
agents  within  the  scope  of  their  em- 
ployment." Hypes  V.  Southern  B. 
Co.,  82  a  C.  315,  21  L.  B.  A.  (N.  S.) 
873,  17  Ann.  Cas.  620,  64  S.  E.  395. 
See  also  Southwestern  Telegraph  3b 
Telephone  Co.  v.  Long,  —  Tex.  Civ. 
App.  — ,  183  S.  W.  421. 

''There  are  not  wanting  authorities 
*  *  *  af&rming  that  as  a  corpora- 
tion 'is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  the 
contemplation  of  law,'  to  which  the 
law  cannot  impart  animus,  passion,  or 
moral  quality;  which  is  incapable  of 
the  commission  of  an  offense,  deriving 
criminality  from  an  evil  intent,  or  con- 
sisting in  a  violation  of  social  duty, 
it  cannot  be  jsubjected  to  a  civil  action 
of  which  an  essential,  distinguishing 
element  is  malice,  or  a  mischievous 
purpose  or  motive.  The  current  of 
authority  now  is,  that  corporations 
are  responsible,  civilly,  the  same  as 
natural  persons,  for  wrongs  committed 
by  their  officers,  servants  or  agents, 
while  in  the  course  of  their  employ- 
ment, or  which  are  authorized,  or  sub- 
sequently ratified.  •  •  •  The  idea 
that  a  corporation  is  not  liable  for 
a  tort  involving  a  malicious  intent 
had  origin  in  the  day  when  it  was  de- 
nounced as  soulless,  and  was  an  appli- 
cation of  the  quaint  syllogism  ascribed 
by  Lord  Coke  to  Chief  Baron  Man- 
wood,  that  'None  can  create  souls  but 
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While  the  courts  of  to-day  hold  corporations  liable,  <>f  course,  for 
their  negligence — using  that  word  in  its  broad,  rather  than  in  its  re- 


God;  but  a  corpbration  is  created  by 
the  king;  therefore  a  corporation  can 
have  no  30ul,'  from  which  was  deduced 
the  conclusion  that  it  could  do  no 
wrong.  There  was  a  reluctance  to 
look  beyond  legal  entity,  to  the  natu- 
ral per3ons^  its  constituent  members, 
or  to  the  agents  or  Servants  through 
whom  its  faculties  were  exercised  and 
its  legal  existence  kept  alive.  To  the 
mere  legal  entity,  motive,  good  or  evil 
cannot  be  imputed,  but  is  imputable 
to  its  representatives;  find  a3  the  cor- 
poration derives  benefit  from  the  rep- 
resentation, there  is  but  little  of 
justice  in  a  claim  of  exemption  from 
the  responsibilities  it  may  involve. 
We  have  among  us  not  only  purely 
domestic  corporations  but  corporations 
existing  by  the  separate  authority  of 
several  states,  drawn  into  the  daily 
transaction  of  business  with  all  classes 
of  the  community,  holding  property  of 
every  species  under  the  protection  of 
the  law  of  the  state,  compelled  to  a 
frequent  resort  to  the  courts  for  pre- 
vention or  redress  of  injuries.  Foreign 
corporations,  by  a  liberal  comity,  here 
exercise  corporate  power,  transact 
business,  hold  and  enjoy  property.  It 
is  by  the  representation  of  natural 
persons  that  their  franchises  are  exer- 
cised, their  business  transacted  and 
property  acquired.  It  would  not  be 
just  if  a  natural  person  suffer  wrong 
from  the  malicious  acts  of  the  repre- 
Behtative  of  a  corporation,  while  with- 
in the  scope  of  his  employment,  for 
the  courts  to  refuse  to  look  beyond  the 
legal  entity  to  its  real  and  true  char- 
acter, an  association  or  aggregation  of 
natural  persons  capable  of  acting  by  a 
corporate  name  and  in  continuous  suc- 
cession. This  is  not  unjust  to  the  cor- 
poration, for  it  'tends  to  induce 
greater  care  and  caution  in  the  selec- 
tion of  those  who  are  to  be  intrusted 


with  corporate  affairs.'  "  Jordan  v. 
Alabama  Great  Southern  R.  Co.,  74 
Ala.  85,  49  Am.  Rep.  800.  See  also 
Rivers  v.  Yazoo  &  M.  B.  Co.,  90  Miss. 
196,  9  L.  B.  A.  (N.  S.)  931,  43  So. 
471. 

"It  was  formerly  held  that  a  rail- 
road company  could  not  be  held  for 
tl^  wilful  act  of  it^  employee,  unless 
the  act  was  previously  ordered  or  sub- 
sequently ratified  by  the  corporation. 
That  rule  has  been  modified,  and  in 
the  ♦  ♦  *  case  of  Gilliam  v.  S.  & 
N.  A.  B.  Co.  [70  Ala.  268],  ♦  ♦  • 
the  supreme  court  of  Alabama,  after 
saying  that  the  rule  has  never  been 
fully  satisfactory,  say:  'The  precise 
modification  is  that  if  the  agent,  while 
acting  within  the  range  of  his  en^ploy- 
ment,  do  an  act  injurious  to  another, 
either  through  negligence,  wantonness, 
or  intention,  then  for  such  abuse  of 
the  authority  conferred  upon  him,  or 
implied  in  his  appointment,  the  master 
or  employer  is  responsible  in  damages 
to  the  person  thus  injured;  but  if  the 
agent  go  beyond  the  range  of  his  em- 
ployment or  duties,  and  of  his  own  will 
do  an  unlawful  act  injurious  to  an- 
other, the  agent  is  liable,  but  the 
master  or  employer  is  not.'  To  this 
proposition  many  authorities  are  cited. 
The  court  proceeds:  'The  older  cases 
follow  the  doctrine  declared  in  Mc- 
Mannus  v.  Crocket,  1  East,  106,  and 
relieve  the  master  or  employer  from 
liability  for  tortious  acts  of  the  agent 
if  intentionally  done,  although  within 
the  range  of  his  duties,  unless  the  tor- 
tious act  was  commanded  or  adopted 
ty  the  master.  In  Bailroad  Co.  v. 
Webb,  49>  Ala.  240,  this  court  held  that 
a  railroad  company  cannot  be  sued  in 
trespass  for  the  wilful  tort  of  its  em- 
ployee unless  the  act  was  previously 
ordered  or  subsequently  ratified  by  the 
corporation.     We  think  the  principle 
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stricted,  sense — ^  they  go  further  and  hold  that  in  a  proper  ease,  for 
example,  where  the  act  is  in  the  scope  of  the  servant's  employment  or 


there  announced  should  be  bo  far 
modified  as  to  limit  its  application  to 
tortious  acts  of  the  agent  done  outside 
of  his  employment;  to  this  extent  we 
adopt  the  modified  rule  as  applicable 
to  railroads  and  their  employees.'  '' 
Pressley  v.  Mobile  &  Q.  B.  Co.,  15  Fed. 
199. 

^''Corporations  act  and  perform 
their  duties  through  the  agency  of 
their  servants  and  employees.  Where 
it  is  the  duty  of  a  corporation  to  per- 
form an  act,  and  the  authority  to  do 
it  is  imposed  on  one  of  its  employees, 
such  employee  stands  in  the  place  of 
and  as  a  representative  of  the  cor- 
poration, and  the  corporation  is  re- 
sponsible  for  the  negligence  of  the  of- 
ficer or  agent  charged  with  the  per- 
formance of  such  duty.^'  Escambia 
County  Elec.  Light  So  Power  Co.  v. 
Butherland,  61  Fla.  167,  55  So.  83 
(headnote  by  the  court). 

"Respecting  the  acts  and  responsi- 
bilities of  corporations,  the  law  is  that 
artificial  persons,  like  natural  persons, 
are  liable  in  damages  for  acts  of  neg- 
ligence imputable  to  them,  whereby 
injuries  result  to  third  persons.  A 
corporation  acts  through  its  ofKcers 
and  employees,  who,  in  the  exorcise  of 
their  respective  functions,  and  to  that 
extent,  represent  the  corporation.  The 
rules  and  principles  of  law  applicable 
to  the  relation'  of  master  and  servant 
apply  equally  to  corporations  and 
their  agents,  and  damages  resulting 
from  the  negligence  of  both  classes  of 
persons  are  measured  by  the  same  ruTe. 
If  a  servant  is  guilty  of  a  wrongful 
act  when  engaged  in  his  master 's  busi- 
ness and  while  acting  within  the  gen- 
eral scope  of  hi3  authority,  the  master 
IS  liable  although  he  did  not  authorize 
the  particular  act.  It  is  no  defense  in 
such  ease  that  the  servant  disobeyed 
private    instructions,    or    abused    his 


authority.  So  a  person  who  puts  a 
servant  in  a  place  of  trust  or  re- 
spon3ibiIity,  or  commits  to  him  the 
management  of  his  business,  or  the 
care  of  his  property,  is  held  responsi- 
ble for  damages  resulting  to  third 
persons  through  the  lack  of  judgment 
or  discretion  of  the  servant  while  exe- 
cuting the  trust,  although  he  de- 
parted from  the  strict  letter  of  hi3 
authority  in  the  execution  thereof. 
The  same  rules  obtain  in  respect  to 
railroad  companies.  Accordingly,  it  is 
laid  down  that  the  employees  of  such 
a  corporation,  both  of  the  higher  and 
the  subordinate  class,  who  are  engaged 
in  service  at  its  stations  or  on  its 
trains,  are  presumed  to  be  authorized 
by  it  to  do  such  service,  and  to  per- 
form the  acts  usually  incident  to  their 
positions;  and  it  is  liable  for  their  tor- 
tious acts  which  are  performed  in  the 
course  of  such  service."  Denver,  S. 
P.  So  P.  B.  Co.  V.  Conway,  8  Colo. 
1,  54  Am.  Rep.  537,  5  Pac.  142. 

"We  concede  ♦  ♦  •  that  one 
directly  representing  a  corporation 
may,  by  his  negligent  conduct,  charge 
the  corporation;  but  when  the  act 
charged  is  one  of  omission  rather  than 
of  commission,  and  the  work  itself  is 
In  charge  of  competent  employees,  it 
requires  rather  a  strong  showing  of 
neglect  or  inattention  to  hold  the  cor- 
poratix)n  liable. ' '  Walters  v.  Summer- 
field  Co.,  160  Iowa  127,  140  N.  W.  388 
(action  for  death  of  employee). 

The  nondelegable  duties  of  a  private 
corporation  "consist  of  those  primary 
or  absolute  duties  which  the  law  a^  a 
matter  of  sound  public  policy  for 
some  salutary  purpose  imposes  as  a 
condition  upon  which  the  corporation 
shall  exist  and  carry  on  a  business 
which  may  injuriously  affect  the  per- 
sons or  property  of  others.  A  failure 
to  perform  that  class  of  duties  is  rc- 
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where  it  is  a  breach  of  some  duty  owed  by  the  corporation  to  the  in- 
jured person,**  recovery  may  be  had  against  a  corporation  for  not 


garded  as  the  personal  omission  or  de- 
fault of  the  corporation  itself ,  and,  ii 
such  failure  be  the  result  of  negU- 
geuce,  the  negligence  is  that  of  the 
corporation,  and  not  that  of  a  servant 
to  whom  such  nondelegable  duties  may 
have  been  intrusted."  JacksonviUe 
Ice  &  Electric  Co.  v.  Moses,  —  Tex. 
Civ.  App.  — ,  134  S.  W.  379. 

An  averment  of  negligence  on  the 
part  of  a  defendant  corporation  may 
be  supported  by  proof  of  negligence 
on  the  part  of  its  servant  acting  in 
the  line  of  his  employment.  Illinois 
Cent.  B.  Co.  v.  Bottoms,  1  Ala.  App. 
S02,  55  So.  260. 

88<<The  theory  of  the  appellant  is 
that,  if  the  evidence  of  the  plaintiff 
be  taken  as  true,  he  cannot  recover, 
because  the  act  of  the  motorman  was 
wilful  and  malicious;  and,  if  that  be 
not  accepted,  the  only  other  evidence 
was  that  of  the  defendant 's  witnesses, 
who  exonerate  the  defendant  from  aU 
blame.  There  is  some  actual,  and  a 
great  deal  of  apparent,  conflict  be- 
tween the  authorities  as  to  the  lia- 
bility of  the  master  for  wilful  and 
wanton  acts  of  his  servants.  In  many 
of  the  cases  cited  by  the  text-books, 
and  elsewhere,  the  acts  of  the  servants 
were  committed  under  such  circum- 
stances as  clearly  place  them  outside 
of  the  scope  of  their  employmeht,  and 
hence  there  can  be  no  respoifsibility 
on  the  part  of  the  master,  as,  quoad 
the  particular  act  complained  of,  the 
relation  of  master  and  servant  did  not 
exist.  Then,  again,  there  are  a  great 
many  cases  in  which  the  master  hajs 
been  held  liable  owing  to  the  fact  that 
such  relations  existed  between  him 
and  the  injured  party  as  to  jn&ke  him 
responsible,  although,  strictly  speak- 
ing, the  servant  was  not  authprized  by 
the  master  to  do  the  particular  act, — 
such,  for  example,  as  when  a  passenger 


of  a  common  carrier  is  injured  by 
an  assault  or  other  wanto&  act  of  the 
servant.  The  case  of  Bailway  Co.  v. 
Peacock,  69  Md.  257,  14  Atl.  709,  is 
an  example  of  the  former,  while  Bail- 
road  Co.  V.  Barger,  80  Md.  23,  30  Atl. 
560,  shows  what  rule  this  court  has 
applied  with  reference  to  the  latter. 
But  neither  of  those  classes  is  wholly 
applicable  to  the  case  before  us.  Our 
predecessors,  in  Brown  v.  Purviance, 
2  Har.  &  G.  316,  stated  the  general 
rule  to  be  that  'the  master  is  an- 
swerable for  all  injuries  arising  from 
the  negligence  or  unskilfulness  of  his 
servant  in  executing  duties  assigned 
him;  but  when  he  abandons  his  duty, 
and  wilfully  becomes  a  wrongdoer,  the 
master  is  exempt  from  all  responsi- 
bility for  such  wrongful  acts.  *  It  was 
there  said  that  the  cajse  of  McManus 
V.  Crickett,  1  East,  106,  'fully  and 
satisfactorily  settled'  the  nature  of 
the  liability  to  which  a  master  is  sub- 
jected for  the  acts  of  his  servant;  and 
although  McManus  v.  Crickett  has 
been  criticized,  explained,  and  modi- 
fied by  many  authorities,  it  will  be 
observed  that  the  rule  stated  by  our 
predecessors,  as  above  quoted,  in  terms 
only  relieved  the  master  when  the 
servant  abandoned  his  duty, — ^mean- 
ing, of  course,  his  duty  to  his  master 
by  virtue  of  his  employment.  As  was 
well  said  in  Evans  v.  Davidson,  53 
Md.  245:  'In  one  sense,  when  there  is 
no  express  command  by  the  master  all 
wrongful  acts  done  by  the  servant 
may  be  said  to  be  beyond  the  scope 
of  the  authority  given;  but  the  lia- 
bility of  the  master  is  not  determined 
upon  any  such  restricted  interpreta- 
tion of  the  authority  and  duty  of  the 
servant.  If  the  servant  be  acting  at 
the  time  in  the  course  of  his  master's 
service,  and  for  his  master '«  benefit, 
within  the  scope  of  his  employment. 
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only  an  act  of  its  agent  or  servant  which  was  intentional   and 
wilful  *•  but  even  where  the  act  complained  of  was  malicious  as 


then  his  act,  though  wrongful  or  neg- 
ligent, is  to  be  treated  as  that  of  the 
master,  although  no  express  eommand 
or  privity  of  the  master  be  shown.' 
*  *  *  It  is  true  that  in  that  case 
the  servant  was  only  charged  with  be- 
ing negligent  but  whether  negligently 
or  wilfully  done  in  the  course  of  the 
servant's  employment,  and  in  further- 
ance of  the  master's  business,  the 
latter  is  liable;  but  if  the  act  of  the 
servant  is  wilfully  or  wantonly  done, 
and  not  connected  with,  or  having  re- 
lation to,  his  employment,  then,  of 
course,  the  master  cannot  be  held  re- 
sponsible. The  pivotal  question,  there- 
fore, in  such  cases^  usually  is  whether 
the  servant  was  acting  at  the  time  in 
the  course  of  his  master's  service,*>and 
for  his  benefit,  within  the  scope  of 
his  employment;  and  the  mere  fact 
that  he  acted  unlawfully,  wilfully,  or 
wantonly  does  not  necessarily  show 
that  he  is  no  longer  in  his  master's 
employ.  The  statement  in  McManus 
V.  Crickett  that  'the  servant,  by  wil- 
fully driving  the  chariot  against  the 
plaintiff's  chaise  without  his  master's 
assent,  gave  a  special  property  for 
the  time,  and  so  for  that  purpose  the 
chariot  was  the  servant 's, '  carries  the 
doctrine  too  far,  and  is  not  in  accord 
vdih  most  of  the  modern  decisions.  In 
Cote  V.  Schaum,  51  Md.  309,  this  court 
said:  'Indeed,  the  authorities  are 
numerous  to  show  that  a  master  is 
liable  for  the  illegal  acts  of  his  serv- 
ant, done  by  force  or  in  wantonness, 
while  in  the  performance  of  an  act 
within  the  scope  or  course  of  his  em- 
ployment.' "  Baltimore  Consol.  Ry. 
Co.  V.  Pierce,  89  Md.  495,  45  L.  R.  A. 
527,  43  Atl.  940  (action  for  personal 
injuries  sustained  as  result  of  defend- 
ant's  trolley  car  running  into  plain- 
tiff's wagon). 
See    {§3340-3352,   infra,   in   which 


specific  applications  of  the  general 
rule   are   treated. 

WAxkziaaA  Duggins  v.  Watson,  15 
Ark.  118,  60  Am.  Dec.  560. 

Connecticut.  Goodspeed  v.  Ea3t 
Haddam  Bank,  22  Conn.  530,  58  Am. 
Dec.  439. 

Blinoia.  Chicago,  B.  &  Q.  R.  Co.  v. 
Dickson,  63  111.  151,  14  Am.  Rep.  114; 
Toledo,  W.  &  W.  R.  Co.  v.  Harmon,  47 
111.  298,  95  Am.  Dec.  489. 

Imllftna,  Evansville  &  T.  H.  R.  Co. 
V.  MeKee,  99  Ind.  519,  50  Am.  Rep. 
102;  Evansville  So  C.  R.  Co.  v.  Baum, 
26  Ind.  70. 

low^.  McKinley  v.  Chicagd  &  N. 
W.  R.  Co.,  44  Iowa  314,  24  Am.  Rep. 
748. 

Maine.  Goddard  v.  Grand  Trunk 
Ry.  Co.,  57  Me.  202,  2  Am.  Rep.  39. 

Nevada*  Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350,  21  Am.  Rep.  757. 

New  York.  Rounds  v.  Delaware, 
L.  &  W.  R.  Co.,  64  N.  Y.  129,  21  Am. 
Rep.  597;  Vanderbilt  v.  Richmond 
Turnpike  Co.,  2  N.  Y.  479,  51  Am.  Dec. 
315. 

South  Carolina.  Redding  y.  South 
Carolina  R.  Co.,  3  S.  C.  1,  16  Am.  Rep. 
681. 

Tennessee.  Nashville  &  C.  R.  Co.  v. 
Starnes,  9  Heisk.  52,  24  Am.  Rep.  296. 

Wiscooain.  Craker  v.  Chicago  &  N. 
W.  Ry.  Co.,  36  Wis.  667,  17  Am.  Rep. 
504. 

England.  Green  v.  London  General 
Omnibus  Co.,  7  C.  B.  (N.  8.)  290; 
Eastern  Counties  Ry.  Co.  v.  Broom,  6 
Exch.  314. 

"The  master  is  liable  in  damages 
for  injuries  wilfully  and  intentionally 
inflicted  by  the  servant  while  acting 
within  the  general  scope  or  line  of  the 
employment."  City  Delivery  Co.  v. 
Henry,  139  Ala.  161,  34  So.  389. 

'<We  think  it  is  well  settled  that  a 
corporation  is  liable  for  the  wilful  acts 
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well.'®  It  is  true  a  corporation  cannot  entertain  any  intent  or  malice, 
but  there  is  no  reason-  why  a  specific  intent  or  malice  entertaioed  by 
an  agent  or  servant  of  a  corporation,  in  doing  an  act  for  th_e  co^ 
poration  in  the  course  of  his  employment,  should  not  be  imputed  to  the 
corporation,  just  ds  the  act  of  the  agent  or  servant  is  imputed  to 


and  torts  of  its  agents  committed 
within  the  general  scope  of  their  em- 
ploymentj  as  well  as  acts  joi  negli- 
gence; and  that  the  corporation  is  thus 
bound,  although  the  particular  acts 
were  not  previously  authorized,  nor 
subsequently  ratified,  by  the  corpora- 
tion." JeffersonVille  B.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Bep.  103  (eject- 
ment of  passenger). 

''It  is  now  well  established  that 
private  corporations,  under  certain 
circumstances,  will  be  held  liable  for 
torts  both  negligent  and  malicious  on 
the  part  of  their  servants,  agents,  and 
employees."  Sawyer  v.  Norfolk  &  S. 
B.  Co.,  142  N.  C.  1,  115  Am.  St.  Bep. 
716,  9  Ann.  Cas.  440,  54  S.  E.  793. 

"A  corporation  is  controlled  by  its 
board  of  directors  and  is  responsible 
for  the  negligence,  misfeasances,  and 
frauds  of  its  board  of  directors,  and 
when  that  has  been  the  proximate 
cause  of  the  injury  to  another,  the 
corporation,  and  not  that  other,  must 
bear  the  loss."  Fairgate  Bealty  Co. 
V.  Drozda  (Mo.),  181  S.  W.  398. 

80 '<  Malice  may  be  imputed  to  a 
corporation  as  to  an  individual,  and  it 
may  be  held  liable  for  *  *  *  torts 
involving  malice  or  wilful  wrong." 
White  v.  International  Textbook  Co., 
173  Iowa  192,  155  N.  W.  298. 

In  Craker  v.  Chicago  &  N.  W.  By. 
Co.,  36  Wis.  657,  668,  17  Am.  Bep.  504, 
affirming  a  judgment  in  favor  of  the 
plaintiff,  a  woman,  against  the  de- 
fendant, a  railroad  company,  for  an 
indecent  assault  made  upon  the  plain- 
tiff by  the  conductor  of  the  defend- 
ant's  train  upon  which  she  was  riding 
as  a  passenger,  the  court  said:  "We 
cannot  help  thinking  that  there  has 


been  some  useless  subtlety  in  the  books 
in  the  application  of  the  rule  re- 
spondeat superior,  and  some  unneces- 
sary confusion  in  the  liability  of  prin- 
cipals for  wilful  and  malicious  acts 
of  agents.  This  has  probably  arisen 
from  too  broad  an  application  of  the 
dictum  of  Lord  Holt,  that  'no  master 
is  chargeable  with  the  acts  of  his 
servant  but  when  he  acts  in  the  exe- 
cution of  the  authority  given  to  him, 
and  the  act  of  the  servant  is  the  act 
of  the  master.'  Middleton  v.  Fowler, 
1  Salk.,  282.  For  this  would  seem  to 
go  to  excuse  the  master  for  the  negli- 
gence as  well  as  for  the  malice  of  his 
servant.  One  employing  another  in 
good  faith  to  do  his  lawful  work, 
would  be  as  little  likely  to  authorize 
negligence  as  malice;  and  either  would 
then  be  equally  dehors  the  employ- 
ment. Strictly,  the  act  of  the  servant 
would  not,  in  either  case,  be  the  act 
of  the  master.  It  is  true  that  so  great 
an  authority  as  Lord  Kenyon  denies 
this  in  the  leading  case  of  McManus 
v.  Crickett,  1  East,  106,  which  has 
been  so  extensively  followed;  and 
again,  in  Ellis  v.  Turner,  8  Term,  531, 
distinguishes  between  the  negligence 
and  the  wilfulness  of  the  one  act  of 
the  agent,  holding  the  principal  for 
the  negligence  but  not  for  the  wilful- 
ness. It  is  a  singular  comment  on 
these  subtleties,  that  McManus  v. 
Crickett  appears  to  rest  on  Middleton 
V,  Fowler,  the  only  adjudged  case 
cited  to  support  it;  and  that  Middle- 
ton  V.  Fowler  was  not  a  case  of  malice, 
but  of  negligence,  Lord  Holt  holding 
the  master  in  that  case  not  liable  for 
the  negligence  of  his  servant,  in  such 
circumstances  as  no  court  could  now 
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it.  An  act  done  by  an  agent  or  servant  of  a  corporation,  as  such,  and 
in  the  course  of  his  employment,  is,  in  contemplation  of  law,  the  act  of 
the  corporation ;  and,  as  the  act  is  thus  held  to  be  the  act  of  the  cor- 
poration, the  intent  with  which  it  is  done  may  also  be  imputed  to  it.'^ 


doubt  the  master's  liability.  In  spite 
of  all  the  learned  subtleties  of  so 
many  cases,  the  true  distinction  ought 
to  rest,  it  appears  to  us,  on  the  condi- 
tion whether  or  not  the  act  of  the 
servant  be  in  the  conrse  of  his  employ- 
ment, as  is  virtually  recognized  in 
Bills  V.  Turner.  But  we  need  not  pur- 
sue the  subject.  For,  however  that 
may  be  in  general,  there  can  be  no 
doubt  of  it  in  those  employments  in 
which  the  agent  performs  a  duty  of 
the  principal  to  third  persons,  as  be- 
tween such  third  persons  and  the  prin- 
cipal.  Because  the  principal  is  re- 
sponsible for  the  duty,  and  if  he  dele- 
gate it  1o  an  agent,  and  the  agent  fail 
to  perform  it,  it  is  immaterial  whether 
the  failure  be  accidental  or  wilful,  in 
the  negligence  or  in  the  malice  of  the 
agent;  the  contract  of  the  principal 
is  equally  broken  in  the  negligent  dis- 
regard, or  in  the  malicious  violation, 
of  the  duty  by  the  agent.  It  would  be 
cheap  and  superficial  morality  to  allow 
one  owing  a  duty  to  another  to  com- 
mit the  performance  of  his  duty  to  a 
third,  without  responsibility  for  the 
malicious  conduct  of  the  substitute 
in  performance  of  the  duty.  If  one 
owe  bread  to  another  and  appoint  an 
agent  to  furnish  it,  and  the  agent  of 
malice  furnish  a  stone  instead,  the 
principal  is  responsible  for  the  stone 
and  its  consequence3.  In  such  cases, 
malice  is  negligence.  Courts  are  gen- 
erally inclining  to  this  view,  and  this 
court  long  since  affirmed  it." 

''If  a  corporation  have  no  soul,  it 
has  a  mind,  and  can  commit  a  tort  in- 
volving a  mental  element.  It  can, 
therefore,  have  a  bad,  malicious  mo- 
tive through  its  representative  agents 
acting  in  its  transactions. ' '  West  Vir- 
ginia Transp.  Go.  v.  Standard  Oil  Co., 


50  W.  Va.  611,  56  L.  R.  A.  804,  88  Am. 
St.  Bep.  895,  40  S.  £.  591. 

That  the  act  of  the  corporation  '^ 
agent,  committed  by  him  within  the 
general  scope  of  his  employment  and 
with  the  object  of  accomplishing  that 
employment  or  some  portion  thereof, 
was  ill-advised,  malicious,  and  con- 
trary to  the  express  order  of  the  cor- 
poration will  not  affect  the  latter 's 
liability  therefor.  Singer  Sew.  Mach. 
Co.  V.  Phipps,  49  Ind.  App.  116,  94 
N.  E.  793. 

'*The  whole  course  of  the  authori- 
ties *  ♦  •  shews,"  said  Chief 
Justice  Erie  in  a  leading  English  case, 
"that  an  action  for  a  wrong  will  lie 
against  a  corporation,  where  the  thing 
that  is  complained  of  is  a  thing  done 
within  the  scope  of  their  incorpora- 
tion, and  is  one  which  would  consti- 
tute an  actionable  wrong  if  committed 
by  an  individual.  The  doctrine  relied 
on  (by  the  defendant)  that  a  corpora- 
tion, having  no  soul,  cannot  be  actu- 
ated by  a  malicious  intention, — ^is 
more  quaint  than  substantial. ' '  Green 
V.  London  General  Omnibus  Co.,  7  C. 
B.  (N.  S.)  290. 

"The  rule  in  reference  to  affecting 
the  master  with  .  the  wilfulness  or 
malice  of  a  servant  must  be  the  same 
whether  the  master  be  a  corporation, 
a  receiver  in  charge  of  the  business 
and  property  of  a  corporation,  or  an 
individual.'*  Dillingham  v.  Anthony, 
73  Tex.  47,  3  L.  B.  A.  634,  15  Am.  St. 
Bep.  753,  11  e.  W.  139  (action  against 
receivers  of  railroad). 

•l"It  is  true  that  for  many  pur- 
poses a  corporation  is  held  to  be  a 
separate  entity  from  the  natural  per- 
sons who  compose  it;  yet  it  is,  in  fact, 
but  the  aggregation  of  such  persons, 
and  the  mind  of  such  of  them  as  are 
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It  is  well  settled,  for  this  reason,  that  a  corporation  may,  to  the  same 
extent  as  a  natural  principal  or  master,  be  liable  for  the  malicious 


chosen  to  manage  its  affairs  is  its 
mind.''  Southwestern  Telegraph  & 
Telephone  Co.  v.  Long,  —  Tex.  Civ, 
App.  — ,  183  S.  W.  421  (action  for 
slander).  As  to  the  relation  of  the 
corporation  to  its  stockholders,  see 
§S  22-52. 

''When  one  acts  through  an  agent, 
he  trusts  the  agent  83  to  the  manner 
of  performance,  and  it  must  be  as- 
sumed that  he  has  selected  the  agent 
because  satisfied  that  the  agent  would 
act  as  he  would  act  under  the  circum- 
stances. If  this  trust  or  confidence  be 
misplaced,  and  if  the  agent,  foregoing 
his  opportunities  to  vindicate  himself 
in  his  personal  capacity,  chooses  rather 
to  mingle  his  personal  resentment  with 
his  service  as  agent  and  share  his  re- 
sponsibility for  it  with  his  employer, 
the  employer  who  has  selected  him 
has  little  ground  to  complain  of  being 
held  responsible  for  his  wrongful  acts; 
while  the  individual,  who,  unable  to 
select  the  person  with  whom  he  will 
transact  such  business  as  he  has  with 
the  principal,  suffers  from  the  mis- 
conduct of  the  agent  in  the  transac- 
tion of  the  business,  may  reasonably 
expect  the  principal  to  discharge  the 
liability  for  such  misconduct.  It  is 
impossible  to  separate  the  performance 
of  a  service  as  agent  from  the  .man- 
ner of  the  performance.  The  prin- 
cipal has  the  selection  of  his  agents, 
and  where  such  principal  chooses  to 
act,  or  must  perforce  act  through  its 
agents,  their  wrongful  acts  committed 
in  the  performance  of  the  service  are 
the  wrongful  acts  of  the  principal.'' 
Wells  Fargo  &  Co.  Express  v.  Sabel, 
59  Tex.  Civ.  App.  62,  125  S.  W.  925 
(action  against  corporation  for  assault 
and  battery). 

''Where  the  servant  is  authorized 
to  use  force  against  another  when 
necessary  in  executing  his  master's 


orders  or  in  conducting  the  business 
intrusted  to  him,  the  master  commits^ 
it  to  him  to  decide  what  degree  of 
force  he  shall  use,  and  if  through  mis- 
judgment  or  violence  of  temper  the 
servant  goes  beyond  the  necessity  of 
the  occasion,  and  gives  a  right  of 
action  to  another,  he  cannot  be  said, 
as  to  third  persons,  to  have  been  act- 
ing beyond  the  line  of  his  duty,  or  to 
have  departed  from  his  master's  busi- 
ness," Conchin  v.  El  Paso  &  S.  W. 
B.  Co.,  13  Ariz.  259,  28  L.  R.  A.  (N. 
S.)  88,  108  Pac.  260,  quoting  Rogahn 
v.  Moore  Manufacturing  &  Foundry 
Co.,  79  Wis.  573,  48  N.  W.  669. 

In  a  leading  Connecticut  case,  in 
which  it  was  held  that  a  banking  cor- 
poration could  be  liable  in  an  action 
for  malicious  prosecution  of  a  civil 
action.  Chief  Justice  Church  said: 
"The  objection  to  the  remedy  of  this 
plaintiff  against  the  bank,  in  its  cor- 
porate capacity,  is  not  so  much,  that, 
as  a  corporation,  it  cannot  be  made  re- 
sponsible for  torts  committed  by  its 
directors,  as  that  it  cannot  be  sub- 
jected for  that  species  of  tort,  which 
essentially  consists  in  motive  and  in- 
tention. The  claim  is,  that  as  a  cor- 
poration is  ideal  only,  it  cannot  act 
from  malice,  and  therefore,  cannot 
commence  and  prosecute  a  malicious 
or  vexatious  suit.  This  syllogism,  or 
reasoning,  might  have  been  very  satis- 
factory to  the  schoolmen  of  former 
days;  more  so,  we  think,  than  to  the 
jurist  who  seeks  to  discover  a  reason- 
able and  appropriate  remedy  for  every 
wrong.  To  say  that  a  corporation  can- 
not have  motives,  and  act  from  mo- 
tives, is  to  deny  the  evidence  of  our 
senses,  when  we  see  them  thus  acting, 
and  effecting  thereby  results  of  the 
greatest  importance,  every  day.  And 
if  they  can  have  any  motive,  they  can 
have  a  bad  one, — ^they  can  intend  to 
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of  its  agents  or  servants,  if  committed  in  the  course  of  a  trans- 
^etioja   ^^hlch  is  within  the  scope  of  their  authority.."* 


do     € 

tioi 


11,  as  well  as  to  do  good.  If 
s't^  done  is  a  eorporate  one,  so 
o  motive  and  intention  be.  In 
^«nt  case,  to  ^ay,  that  the  vexa- 
vait,  as  it  is  called,  was  insti- 
X>i'OBecuted,  and  subsequently 
DLed,  by  the  bank,  in  the  usual 
o^  its  action;  and  still  to  claim, 
'though  the  acts  were  those  of 
Is,,  the  intention  was  only  that 
individual  directors,  is  a  dis- 
too  refined,  we  think,  for 
1  application."  Ooodspeed  ▼. 
«ddam  Bank,  22  Conn.  530,  58 
»c.  439. 

Stataa.    Lake  Shore  &  M. 
b.  V.  Prentice,  147  U.  8.  101, 
XJd.  97;  PhUadelphia,  W.  &  B. 
«     ^.  Quigley,  21  How.  202,  16  L. 


^         «— „.    Jordan  v.  Alabama  Great 

^^t^iern  B.  Co.,  74  Ala.  85,  49  Am. 
^^1>.  8O0. 

^Hlifomia.     Maynard  v.  Fireman's 
"^Tid   Ins.   Co.,  47   Cal.   207,   34   Cal. 
^S,  91  Am.  Dec.  672. 

CXnmectlcat.  Goodspeed  v.  East 
Haddam  Bank,  22  Conn.  530,  58  Am. 
Dee.  439. 

Indiana.  Pittsburgh,  C,  C.  &  St. 
L.  By.  K)o,  V.  Sullivan,  141  Ind.  83, 
27  L.  B.  A.  840,  50  Am.  St.  Bep.  313, 
40  N.  E.  138. 

Maryland.  Carter  v.  Howe  Mach. 
Co.,  51  Md.  290,  34  Am.  Bep.  311. 

MaflOftcbuiieUii.  Foggy  v.  Boston  ft 
L.  B.  Corporation,  148  Mass.  513,  12 
Am.  St.  Bep.  583^  20  N.  E.  109;  Beed 
V.  Home  Sav.  Bank,  130  Mass.  443, 
39  Am.  Bep.  468. 

MIcJilgan.       Wachsmuth     v.     Mer- 
chants^' Nat.  Bank,  96  Mich.  426,  21 
L.  B.  A.  278,  56  N.  W.  9. 
MlMoarL    Boogher  v.  Life  Ass'n  of 
•  America,  75  Mo.  319,  42  Am.  Bep.  413. 
Keir  Jersey.    Vance  v.  Erie  By.  Co., 
32  K.  J.  L.  334,  90  Am.  Dec.  665. 


New  Mazlco.  Childers  v.  Southern 
Pac.  Co.,  20  N.  M.  366,  149  Pac.  307. 

New  York.  Bounds  v.  Delaware,  L. 
&  W.  B.  Co.,  64  N.  Y.  129,  21  Am.  Bep. 
597;  Yanderbilt  v.  Bichmond  Turn- 
pike Co.,  2  N.  Y.  479,  51  Am.  Dee. 
315;  Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.,  38  Hun  637,  aff'd 
106  N.  Y.  669,  12  N.  E.  825. 

Ohio.  Atlantic  &  G.  W.  By.  Co.  v. 
Dunn,  19  Ohio  St.  162,  2  Am.  Bep. 
382. 

BouXb.  CuoUna.  Bedding  ▼.  South 
Carolina  B.  Co.,  3  S.  C.  1,  16  Am.  Bep. 
681. 

Tenneoooo.  Wheless  v.  Second  Nat. 
Bank,  1  Bazt.  469,  25  Am.  Bep.  783. 

Bngland.  Green  v.  London  General 
Omnibus  Co.,  7  C.  B.  (N.  S.)  290; 
Eastern  Counties  By.  Co.  v.  Broom,  6 
Ezch.  314. 

In  a  California  case  in  which  a  cor- 
poration was  held  liable  in  an  action 
for  libel,  it  was  said:  "The  claim  for 
immunity  to  associations  of  men  con- 
stituting bodies  corporate,  is  that  cor- 
porations are  mere  legal  entities  which 
can  only  be  conceived  of  and  appre- 
hended as  existing  in  abstract  con- 
templation; and  that  being  mere  legal 
entities,  they  are  utterly  incapable  of 
malevolence,  and  are  without  the 
power  to  will  good  or  evil.  If  it  be 
conceded  that  a  corporation  in  its 
nature  and  essence  exists  in  idea  only, 
it  must  be  admitted  that  in  its  mani- 
fested power  there  is  always  to  be 
recognized  the  guiding  and  con- 
trolling hand  of  human  intelligence, 
which  is  the  agency  by  means  whereof 
its  purposes  are  carried  into  effect. 
It  is  argued  that  a  corporation  with 
certain  defined  powers  and  privileges, 
and  no  implied  powers,  cannot  do  a 
wrong  of  the  nature  of  that  com- 
plained of,  because  the  commission  of 
such    wrong    by    the    representative 
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**  Where  a  person  is  injured  by  the  act  of  a  servant  done  in  the 
course  of  his  employment,  we  see  no  good  reason, ' '  says  the  Supreme 
Court  of  Ohio,  **why  the  motive  or  intention  of  the  servant  should 
operate  to  discharge  the  master  from  liability.  If  the  nature  of  the 
injurious  act  is  such  as  to  make  the  master  liable  for  its  consequences, 
in  the  absence  of  the  particular  intention,  it  is  not  perceived  how  the 
presence  of  such  intention  can  be  held  to  excuse  the  master.  We  do 
not  say  that  when  the  nature  of  the  act  is  such  as  to  render  it  equiv- 
ocal, whether  the. act  .comes  within  the  scope  of  the  servant's  employ- 
ment or  not,  the  intention  with  which  the  act  is  done  is  not  to  be 
looked  to  in  determining  its  true  character.  What  we  say  is,  that 
when  it  plainly  appears  the  act  of  the  servant  was  done  in  the  course 
of  his  employment,  the  wilfuUness  or  wrongful  motive  of  the  servant 
in  doing  the  act  will  not  excuse  the  master.**  Thus  a  corporation 
may  be  liable  for  a  trespass  upon  land,*^  upon  goods,**  or  against 
the  person,  as  in  assault  and  battery,**  in  trover  for  the  conversion 


authority  of  the  body  politic  and  cor- 
porate is  not  within  the  scope  of  the 
objects  and  purposes  of  the  corpora- 
tion, and  therefore  the  stockholders, 
who  may  have  had  no  malice  toward 
the  plaintiff  and  no  immediate  agency 
in  the  publication  of  the  alleged  libe), 
should  not  be  required  to  respond  in 
damages  for  the  wrong  done  by  the 
directors.  This  argument  carried  to 
every  legitimate  consequence  would 
result  in  entire  immunity  to  a  cor- 
poration for  all  wrongs  which  might 
be  committed  by  its  ofKcers,  agents 
and  servants;  because  the  objects  and 
purposes  of  a  corporation,  ascertained 
from  the  organic  law  of  its  being,  do 
not  embrace  the  right  and  privilege 
of  committing  torts.  But  the  cases 
are  numerous  showing  that  for  acts 
done  by  the  agents  of  a  corporation, 
in  delicto,  as  well  as  in  contractu,  in 
the  course  of  its  business,  and  in  their 
employment,  the.  corporation  is  re- 
sponsible, as  an  individual  is  respon- 
sible under  similar  circumstances. 
•  *  *  The  directors  are  the  chosen 
representatives  of  the  corporation,  and 
constitute,  as  already  observed,  to  all 
purposes  of  de%Iing  with  others,  the 


corporation.  What  they  do  within  the 
scope  of  the  objects  and  purposes  of 
the  corporation,  the  corporation  does. 
If  they  do  an  injury  to  another,  even 
though  it  necessarily  involves  in  its 
commission  a  malicious  intent,  the  cor- 
poration must  be  deemed  by  imputa- 
tion to  be  guilty  of  the  wrong,  and 
answerable  for  it,  as  an  individual 
would  be  in  such  case. ' '  Currey,  C.  J., 
in  Maynard  v.  Fireman's  Fund  Ins. 
Co.,  34  Cal.  48,  56,  91  Am.  Dec.  672. 

88  Passenger  Ry.  v.  Young,  21  Ohio 
St.  518,  8  Am.  Rep.  78  (passengers 
ejected  from  street  ear  and  injured). 

See,  however,  Berryman  v.  Pennsyl- 
vania R.  Co.,  228  Pa.  621,  30  L.  R. 
A.  (N.  8.)  1049,  77  Atl.  1011  (de- 
cided in  1910),  in  which  the  Supreme 
Court  of  Pennsylvania  declared  that 
"the  rule  respondeat  superior  applies 
only  where  the  injury  results  from  the 
negligent  manner  in  which  the  duty 
is  discharged.  The  master  cannot  be 
held  responsible  for  the  malicious  acts 
of  his  servants." 

84  See  I  3350,  infra. 

86  See  §  3350,  infra. 

86  See  §  3342,  infra. 
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of  property,"  for  a  nuisance,"  for  fraud  and  deceit,"  for  libel  and 
slander,*"  for  false  arrest  and  imprisonment,**  for  malicious  prose- 
cution *■  and  even  for  wrongful  death.** 

§3339.  Defense  of  ultra  vires.  In  some  cases  it  has  been  held 
that  it  the  ofScers  of  a  corporation'  engage  in  an  ultra  vires  business 
or  transaction,  and  a  tort  is  committed  in  the  course  of  such  business  or 
transaetioji,  either  by  the  managing  officers,  or  by  a  subordinate 
agent  under  authority  from  them,  the  corporation  is  not  liable.  Thus, 
in  a  Maryland  case,  where  a  national  bank  had  engaged  in  the  busi- 
ness of  selling  the  bonds  of  a  railroad  company  on  commission,  and 
the  teller  of  the  bank  made  false  and  fradulent  representations  to 
induce  a  person  to  purchase  bonds,  it  was  held  that  an  action  for  the 
deceit  would  not  lie  against  the  bank.  The  decision  was  based  by 
the  court,  not  on  the  ground  that  the  teller  was  not  authorized  by  the 
managing  officers  of  the  bank  to  make  the  sale,  but  on  the  ground 
that  the  business  was  ultra  vires,  and  on  this  ground  only.**  This 
view,  however,  cannot  be  sustained,  and  the  great  weight  of  authority 
is  against  it.  If  a  subordinate  agent  or  servant  of  a  corporation  en- 
gages in  an  ultra  vires  transaction  without  any  authority  from  the 


STSee  {3344,  infra. 

SI  See  {  3349,  infra. 

MSee  13346,  infra. 

MSee  {3347,  infra. 

41  See  {  3345,  infra. 

4i8ee  S  3345,  infra. 

U  See  £  3351,  infra. 

MWeckler  v.  First  Nat.  Bank  of 
Hagsrstown,  42  Hd.  SSI,  20  Am.  Bep. 
9G.  The  court  said:  "We  are  clearly 
of  opinion  that  thia  businesa  of  Belling 
bonds  on  com  mission,  is  not  within 
the  scope  of  the  powers  of  the  cor- 
poration, and  the  bank  could  not, 
under  &bj  cireumHtances,  carry  it  on; 
and  being  thus  beyond  its  corporate 
powers,  the  defense  of  ultra  vires  is 
open  to  the  appellee  (the  corporation). 
And  it  follows  from  thiA  that  the  bank 
is  not  responsible  for  any  false  repre- 
sentations made  by  its  teller  to  the 
appellant,  by  which  she  was  induced 
to  purchase  the  bonds  in  question." 
See,  to  the  contrary,  Searle  v.  First 
Nat.  Bank  of  Montrose,  2  Walk.  (Pa.) 
395,  infra,  thia  section,  note  54. 
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There  are  other  cases  to  the  same 
effect.  Thus,  io  a  Qeo'rgia  case  it  was 
hold  that  a  railroad  company  which 
had  entered  into  a  partnership  for 
the  business  of  running  a  line  of 
steamboats  was  not  liable  aa  a  part- 
ner in  tort  for  injury  to  a  passenger 
on  one  of  the  boats,  as  the  partner- 
ship was  ultra  vires.  Ounn  v.  Central 
Bailroad  ft  Banking  Co.,  74  G^a.  509. 

And  in  an  Iowa .  case  it  waa  held 
that  an  incorporated  agricultural  so- 
ciety, which  bad  entered  into  an  ultra  . 
vires  contract  employing  others  to  run 
conveyances    to    and    from    ita    fair 

grounds  for  the  ^nrpos^  -'  ' ' 

ing  persons  attending 
not  liable  for  injuries 
negligence  of  a  person 
Bathe  V.  Deeatnr  Conut 
73  Iowa  11,  S  Am.  St.  1 
W.  484. 

Bee  also  Haag  v. 
County  Com'rs,  60  Ind 
Rep.  654;  Gillett  v.  W 
E.  Co.,  55  Mo.  815,  17 


§  3339] 


Pbivatb  Corporations 


[Ch.  52 


managing  officers,  and  commits  a  tort  in  the  coarse  of  axtch  trans- 
action, the  corporation  is  not  liable.  But  this  is  because  his  act  is  not 
authorized  by  the  corporation,  and  not  merely  because  it  is  beyond 
the  powers  conferred  upon  the  corporation  by  its  charter.  A  very 
different  case  is  presented  when  the  stockholders  of  a  corporation  at 
a  corporate  meeting,  or  the  directors  or  managing  officers,  authorize 
ov  sanction  an  ultra  vires  business  or  transaction.  In  such  a  case 
the  business  is  that  of  the  corporation,  though  unauthorized  by  its 
charter,  and  for  torts  committed  in  the  course  of  such  business  it  is 
liable.  A  corporation,  though  it  has  no  right  to  engage  in  an  ultra 
vires  business,  has  the  capacity  to  do  so.  It  may  do  wrong.  If  it 
does  so,  and  thereby  injures  others,  public  policy  requires  that  it 
shall  answer  in  damages;  and  the  doctrine  that  it  is  liable  in  such 
a  case  is  well  supported  by  authority.**    "Corporations,"  according 


45  UUtad  States.  Salt  Lake  City  v. 
HolUster,  118  U.  S.  256,  30  L.  Ed.  176; 
First  Nat.  Bank  of  Carlisle  v.  Gra- 
ham, 100  U.  S.  699,  25  L.  Ed.  750. 

Alabama^  Central  Bailroad  &  Bank- 
ing Co.  v.  Smith,  76  Ala.  672,  52  Am. 
Bep.  353;  South  So  North  Alabama  B. 
Co.  V.  Chappell,  61  Ala.  527. 

Illinois.  First  Nat.  Bank  of  Mon- 
mouth v.  Strang,  138  HI.  347,  27  N.  E. 
903,  aff'g  28  111.  App.  325. 

Massachusetts.  Nims  v.  Mt.  Her- 
mon  Boys'  School,  160  Mass.  177,  22 
L.  B.  A.  364,  39  Am.  St.  Bep.  467,  35 
N.  E.  776. 

MiaaoxaL  Alexander  v.  Belfe,  74 
Mo.  495. 

New  Jersey.  New  York,  L.  E.  ft  W. 
By.  Co.  V.  Haring,  47  N.  J.  L.  137,  54 
Am.  Bep.  123. 

Kew  Toik.*  Bissell  v.  Michigan 
Southern  B.  Co.,  22  N.  Y.  258. 

North  OaroUxuu  Hussey  v.  Norfolk 
Southern  B.  Co.,  98  N.  C.  34,  2  Am. 
St.  Bep.  312,  3  S.  E.  923;  Gruber  v. 
Washington  ft  J.  B.  Co.,  92  N.  C.  1. 

Pennssrlvanla.  Searle  v.  First  Nat. 
Bank  of  Montrose,  2  Walk.  395. 

Tennessee.  Hutchinson  v.  Western 
ft  A.  B.  Co.,  6  Helsk.  634. 

Wisconsin.  Zinc  Carbonate  Co.  v. 
First  Nat.  Bank,  103  Wis.  125,  74  Am. 
St.  Bep.  845,  79  N.  W.  229. 


''Ultra  vires  is  not  pertinent  to 
cases  of  torts.  In  a  broad  sense  all 
torts  of  corporations  are  ultra  vires. 
But,  where  injury  is  due  to  the  im- 
proper use  of  power  granted,  it  is  not 
ultra  vires.  There  is  not  an  assump- 
tion of  power,  but  an  abuse  of  power 
granted."  Burke  v.  State,  119  N.  Y. 
Supp.  1089. 

''The  doctrine  of  ultra  vires,  in  so 
far  as  it  relates  to  private  corpora- 
tions, is  applicable  only  to  matters  ex 
contractu.  A  tort  is  necessarily  ultra 
vires  because  no  corporation  is  au- 
thorized by  its  charter  to  commit  a 
wrong."  Southwestern  Telegraph  ft 
Telephone  Co.  v.  Long,  —  Tex.  Civ. 
App.  — ,  183  "S.  W..421. 

"The  doctrine  as  now  understood 
and  applied  by  the  courts  is  that  cor- 
porations are  liable  for  every  wrong, 
every  trespass,  and  every  tort  com- 
mitted by  their  agents  and  employees 
within  the  scope  of  their  employment 
as  such,  and  to  the  same  extent  as  in- 
dividuals under  like  circumstances; 
and  the  doctrine  of  ultra  vires,  as  for- 
merly understood  and  applied,  does 
not  under  the  modern  decisions  have 
any  application  to  such  cases.  *  *  « 
The  doctrine  of  ultra  vires,  as  for- 
merly understood  and  applied  by  the 
courts  to  corporations,  was  that  such 
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to  the  Supreme  Court  of  the  United  States,  *'are  liable  for  every 
wrong  of  which  they  are  guilty,  and  in  such  cases  the  doctrine  of  ultra 
vires  has  no  application,"^  but  ''an  action  may  be  maintained 
against  a  corporation  for  its  malicious  or  negligent  torts,  however 
foreign  they  may  be  to  the  object  of  its  creation  or  beyond  its  granted 

''It  would  indeed  be  an  anomalous  result  in  legal 


"47 


powers. 

institutions  were  endowed  with  a 
species  of  infaUibility;  that  they  in 
their  corporate  character  could  not  do 
or  sanction  any  act  by  and  through 
their  agents  or  servants  which  they 
were  not  authorized  to  do  by  their 
respective  charters  conferring  corpo- 
rate powers;  that  because  they  were 
not  authorized  to  do  wrongful  and 
tortious  acts  they  could  therefore  do 
no  wrong.  But  it  was  soon  ascer- 
tained that  these  institutions,  not- 
w^ith9tanding  they  had  no  legal  au- 
thority to  do  wrong,  yet  often  as- 
sumed powers  ultra  vires  to  do  and 
actually  did  coinmit  all  sorts  of  tres- 
passes and  unlawful  and  wrongful 
acta  through  wholly  irresponsible 
servant^  and  employees,  often  caused 
the  greatest  losses  and  damages  to 
private  individuals  and  their  prop- 
erty; and  the  courts,  to  protect  so- 
ciety, were  finally  impelled  ex  neces- 
sitate to  place  the  responsibility  of 
corporations  on  a  more  enlightened 
and  reasonable  basis.  The  doctrine  of 
ultra  vires,  as  now  interpreted  by  the 
courts,  and  applied  to  corporations, 
signifies  merely  such  acts  and  doings 
of  any  corporation  which,  though  it 
may  have  the  power  to  perform  or  to 
adopt  and  sanction  through  its  agents 
or  servants,  yet  it  has  no  legal  author- 
ity to  do  under  its  charter  of  corporate 
powers;  in  the  same  sense  precisely 
that  every  act  performed  by  a  natural 
person  which  the  law  either  in  express 
terms  or  by  necessary  implication 
does  not  sanction,  nor  confer  on  him 
any  right* to  do,  would  be  illegal,  and 
might  be  termed  ultra  vires."  Den- 
ver ft  B.  G.  By.  €o.  v.  Harris,  3  John- 
son (N.  M.)  109,  2  Pac.  369. 


Officers  and  agents  of  a  corporation, 
although  intrusted  generaUy  with  the 
nainagement  of  the  business  of  the 
corporation  or  a  particular  branch 
thereof,  have  no  implied  authority  to 
do  ultra  vires  acts  or  enter  into  ultra 
vires  transactions,  and  if  they  do  so 
without  the  consent  of  the  corporation 
and  in  the  course  of  such  transaction 
commit  a  fraud  or  other  wrong 
against  third  persons,  the  corporation 
is  not  liable.  City  Nat.  Bank  of  Ft. 
Worth  ▼.  Martin,  70  Tex.  643,  8  Am. 
St.  Bep.  632,  8  8.  W.  507.  But  see 
Southwestern  Telegraph  &  Telephone 
Co.  V.  Long,  —  Tex.  Civ.  App.  — , 
183  S.  W.  421,  supra. 

On  the  subject  of  ultra  vires  gen- 
erally, ^ee  Chap.  37,  supra* 

M  Merchants'  Nat.  Bank  of  Boston 
v.  State  Nat.  Bank  of  Boston,  10  Wall. 
(U.  S.)  604,  19  L.  Ed.  1008.  To  the 
same  effect,  see  First  Nat.  Bank  of 
Carlisle,  Pennsylvania  v.  Graham,  100 
XT.  S.  699,  25  L.  Ed.  750.  See  also 
Little  Bock  Traction  &  Electric  Co.  v. 
Walker,  65  Ark.  144,  40  L.  B.  A.  473, 
45  6*.  W.  57;  Chamberlain  v.  Southern 
California  Edison  Co.,  167  Cal.  500, 
140  Pac.  25;  Sawyer  v.  Norfolk  &  S. 
ft.  Co.,  142  N.  C.  1,  115  Am.  St.  Bep. 
716,  9  Ann.  Cas.  440,  54  S.  E.  793; 
Stockgrowers '  Bank  of  Wheatland  v. 
Gray,  24  Wyo.  18,  154  Pac.  593. 

47  First  Nat.  Bank  of  Carlisle, 
Pennsylvania  v.  Graham,  100  XT.  S. 
699,  25  L.  Ed.  750. 

''The  corporation  can  be  held  re- 
sponsible for  acts  which  are  not  strict- 
ly within  the  corporate  powers,  but 
which  were  assumed  to  be  performed 
for  the  corporation  and  by  the  cor- 
porate agents  who  were  competent  to 
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science,"  said  Chief  Justice  Beasley  in  a  New  Jersey  case,  **if  a  cor- 
poration should  be  permitted  to  set  up  that  inasmuch  as  a  branch  of 
the  business  prosecuted  by  it  was  wrongful,  therefore  all  the  special 
wrongs  done  to  individuals  in  the  course  of  it  were  remediless.  But 
in  such  situations  corporate  bodies,  like  individuals,  cannot  take  ad- 
vantage of  their  own  wrong  by  way  of  defense.  If  corporations  are 
not  to  be  held  responsible  for  injuries  to  persons  done  in  the  transr 
action  of  a  series  of  wrongful  acts,  such  an  immunity  would  have  a 
wide  scope.  All  wrongs  done  "by  such  bodies  are,  in  a  sense,  ultra 
vires,  and  if  the  want  of  a  frfmchise  to  do  the  tortious  act  be  a  de- 
fense, then  corporations  have  a  dispensation  from  liability  for  these 
acts  peculiar  to  themselves.'*  *•  In  accordance  with  this  doctrine  it 
has  been  held  that  a  railroad  company,  if  it  engages  in  the  ultra  vires 
business  of  running  a  steamboat,  horse  car,  or  stage  line  in  connection 
with  its  road,  is  liable  for  injuries  caused  by  the  negligence  or  other 
torts  of  its  agents  or  servants  in  the  conduct  of  such  business ;  *®  that 
railroad  companies  which  enter  into  an  ultra  vires  consolidation 
agreement  are  liable  for  injury  to  a  passenger  and  damage  to  his 
baggage  from  negligence  in  the  joint  operation  of  their,  roads.;  ^  and 


employ  the  corporate  powers  actually 
exercised."  Washington  Gas  Light 
Co.  V.  Lansden,  172  U.  S.  534,  43  L. 
Ed.  543. 

''A  corporation/'  it  was  said  in  a 
New  York  case,  "is  liable  to  the  same 
extent  and  under  the  same  circum- 
stances as  a  natural  person  for  the 
consequences  of  its  wrongful  acts,  and 
will  be  held  to  respond  in  a  civil  ac- 
tion at  the  suit  of  an  injured  party, 
for  every  grade  and  description  of 
forcible,  malicious  or.  negligent  tort 
or  wrong  which  it  commits,  however 
foreign  to  its  nature  or  beyond  its 
granted  powers  the  wrongful  transac- 
tion or  act  may  be."  New  ¥ork  ft  N. 
H.  B.  €o.  V.  Schuyler,  34  N.  Y.  30. 

4«New  York,  L.  E.  ft  W.  By.  Co.  v. 
Haring,  47  N.  J.  L.  137. 

*<Like  natural  persons,  «  «  • 
[corporations]  can  overleap  the  legal 
and  moral  restraints  imposed  upon 
them;  in  other  words^  they  are  capa- 
ble of  doing  wrong."  Bissell  v. 
Michigan  Southern  ft  N.  I.  B.  Co.,  22 
N.  Y.  258. 


''The  rule  is  now  well  settled  that, 
while  keeping  within  the  apparent 
scope  of  corporate  powers,  corpora- 
tions have  a  general  capacity  to  ren- 
der themselves  liable  for  torts,  except 
for  those  where  the  tort  consists  in 
the  breach  of  some  duty  which,  from 
its  nature,  could  not  be  imposed  upon 
or  discharged  by  a  corporation." 
Western  News  Co.  v.  Wilmarth,  33 
Kan.  510,  6  Pac.  786. 

49  Alabama.  Central  Bailroad  ft 
Banking  Co.  v.  Smith,  76  Ala.  572,  52 
Am.  Bep.  353. 

New  Jersey.  New  York,  L.  E.  ft 
W.  By.  Co.  V.  Haring,  47  N.  J.  L.  137. 

NsfW  York.  Buffet  ▼.  Troy  ft  B.  B. 
Co.,  40  N.  Y.  168. 

Kortb  Oarollxuk  Gmber  v.  Wash- 
ington ft  J.  E.  Co.,  92  N.  C.  1. 

Tennessee.  Hutchinson  ▼.  Western 
ft  A.  B.  Co.,  6  Heisk.  634. 

•Rnglanil.  See  South  Wales  By.  Co. 
V.  Bedmond,  10  C.  B.  (N.  s!)  675. 

60  Bissell  V.  Michigan  Southern  B. 
Co.,  22  N.  Y.  258. 
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that  a  corporation  created  for  edncational  purposes,  if  it  engages  in 
the  ultra  vires  business  of  operating  a  public  ferry  and  carrying  pas- 
sengers for  hire,  is  liabl6  for  injury  to  a  passenger  caused  by  the 
negligence  of  the  ferryman  in  managing  a  boat.^^  So  the  fact  that  it 
is  ultra  vires  and  illegal  for  a  department  store  corporation  to  engage 
in  the  practice  of  dentistry  will  not  relieve  it  from  liability  for  the 
torts  of  its  servants  committed  in  its  actual  practice  thereof.**  It  has 
also  been  held  that,  when  a  corporation  becomes  a  bailee  of  property, 
it  cannot  escape  liability  in  tort  for  conversion  of  the  property  or  for 
loss  or  injury  due  to  its  negligence,  on  the  ground  that  the  contract 
of  bailment  was  not  authorized  by  its  charter.*^  Where  the  cashier 
of  a  national  bank  bought  and  sold  stock  for  customers  of  the  bank 
in  its  name,  with  the  knowledge  of  the  directors,  the  Supreme  Court 
of  Pennsylvania  held  the  bank  liable  for  stocks  embezzled  by  the 
cashier,  notwithstanding  the  fact  that  it  was  ultra  vires  for  it  to  thus 
deal  in  stocks.^ 

§3340.  Principles  determining  liability— In  general.  Generally 
speaking,  the  rules  governing  liability  for  a  tort  committed  by  an 
agent  or  servant  are  the  same  whether  the  principal  or  master  be  a 
natural  jxerson  or  a  corporation.**    All  of  the  authorities  agree  that 


SINims  V.  Mt.  Hermon  Boys' 
School,  160  Mass.  177,  22  L.  B.  A.  364, 
39  Am.  St.  Bep.  467,  35  N.  E.  776. 

MHannon  v.  Siegel-Oooper  Co.,  167 
N.  7.  244,  52  L.  B.  A.  429,  60  N.  E. 
597. 

5S  First  Nat.  Bank  of  Carlisle,  Penn- 
Bjlyania  v.  Graham,  100  U.  S.  699,  25 
L.  Ed.  750;  First  Nat.  Bank  of  Mon- 
month  V.  Strang,  138  111.  347,  27  N.  E. 
903,  aS'g  28  lU.  App.  325. 

MSearle  y.  First  Nat.  Bank  of 
Montrose,  2  Walk.  (Pa.)  395.  Com- 
pare Weckler  ▼.  First  Nat.  Bank,  42 
Md.  581,  20  Anu  Bep.  95^  sapra,  thia 
section,  note  44. 

Where  the  managing  ofGleer  of  a 
bank,  while  aeting  in  a  fidneiarjr  ca« 
paeity  for  its  customer,  induced  the 
latter  by  falae  and  fraudulent  repre- 
sentations and  fraudulent  coneealment 
of  facts  to  invest  in  bonds  bought  and 
held  by  the  bank  for  speculative  pur- 
poses, it  was  held  that  the  customer 
might  rescind   the  purchase   and  re- 


cover from  the  bank  the  money  paid. 
Carr  v.  National  Bank  &  Loan  Co.  of 
Watertown,  167  N.  Y.  375,  82  Am.  St. 
Bep.  725,  60  N.  E.  649,  afl'g  43  N.  T, 
App.  Div.  10,  59  N.  Y.  Supp.  618. 

56Uiiit«d  States.  Denver  &  B.  G. 
By.  Co.  V.  Harrifl,  122  U.  S.  597,  30  L. 
Ed.  1146;  First  Nat.  Bank  of  Carlisle, 
Pennsylvania  v.  Graham,  100  U.  S. 
699,  25  L.  Ed.  750;  Merchants'  Nat. 
Bank  of  Boston  v.  State  Nat.  Bank  of 
Boston,  10  Wall.  604,  19  L.  Ed.  1008; 
Philadelphia,  W.  &  B.  B.  Co.  v. 
Quigley,  21  How.  202,  16  L.  Ed.  73; 
Southern  Exp.  Co.  v.  Flatten,  93  Fed. 
936. 

AlabaauL  Central  Bailroad  &  Bank- 
ing Co.  V.  Smith,  76  Ala.  572,  52  Am. 
Bep.  353;  Henderson-Migell  Mercan- 
tile Co.  V.  Chapman  &  Co.,  3  Ala.  App. 
296,  57  So.  82. 

Califoniia.  Maynard  v.  Fireman's 
Fund  Ins.  Co.,  34  Cal.  48,  91  Am.  Dec. 
672. 

Ooimecticut.      Goodspeed    v.    East 
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a  principal  or  master  is  liable  for  every  tort  which  he  expressly  di- 
rects or  authorizes,  and  this  is  just  as  true  of  a  corporation  as  of  a 
natural  person.  A  corporation  is  liable,  therefore,  whenever  a  tortious 
act  is  committed  by  an  oflScer  or  agent  under  express  direction  or 
authority  from  the  stockholders  or  members  acting  as  a  body,  or, 


Haddam  Bank,  22  Conn.  530,  5S  Am. 
Dec.  439. 

Kentucky.  Pennsylvania  Iron  Works 
Co.  V.  Voght  Mach.  Co.,  29  Ky.  L.  Rep. 
861,  96  S.  W.  551. 

Massachusetts.  Nims  v.  Mt.  Her- 
mon  Boys'  School,  160  Mass.  177,  22 
L.  E.  A.  364,  39  .Am.  St.  Rep.  467,  35 
N.  E.  776. 

New  Jersey.  New  York,  L.  E.  &  W. 
By.  Co.  V.  Haring,  47  N.  J.  L.  137,  54 
Am.  Rep.  123;  Brokaw  v.  New  Jersey 
R.  &  Transp.  Co.,  32  N.  J.  L.  328,  90 
Am,  Dec.  659. 

New  York.  Fishkill  Sav.  Institu- 
tion V.  National  Bank  of  Fishkill,  80 
N.  Y.  162,  36  Am.  Rep.  595. 

Oklahoma.  Moore  v.  Atchison,  T. 
So  S.  F.  R.  Co.,  26  Okla.  682,  110  Pac. 
1059. 

Penxurylyania.       Erie      City     Iron 

Works  V.  Barber,  106  Pa.  St.  125,  51 

'Am.  Rep.  508;  Chestnut  Hill  &  S.  H. 

Turnpike  Co.  v.  Rutter,  4  Serg.  &  R. 

6,  8  Am.  Dec.  675. 

•p.«gin.TiH  Green  v.  London  General 
Omnibus  Co.,  7  C.  B.  (N.  S.)  290; 
Yarborough  v.  Bank  of  England,  16 
East  6;  Eastern  Counties  Ry.  Co.  v. 
Broom,  6  Exch.  314;  Ranger  v.  Great 
Western  Ry.  Co.,  5  H.  L.  Cas.  86; 
Maund  v.  Monmouthshire  Canal  Co.,  4 
Man.  &  G.  452. 

"As  it  [a  corporation]  can  only 
speak  or  act  by  agent,  there  is 
stronger  reason  for  holding  it  answer- 
able for  the  acts  and  representation.? 
of  the  agent  done  within  the  osten- 
sible scope  of  his  authority  and  while 
transacting  the  business  of  the  prin- 
cipal, than  where  the  principal  is  a 
natural  person.  However,  the  same 
rule  applies  alike  to  natural  and  ar- 
tificial    persons."      Erie     City     Iron 


Works  V.  Barber,  106  Pa.  St.  125,  51 
Am.  Rep.  508. 

"Person,"  in  the  Georgia  statute 
(Civil  Code,  5  4413)'  which  provides 
that  "every  person  shall  be  liable  for 
torts  committed  by  his  servants  by 
command,  or  in  the  prosecution  or 
within  the  scope  of  his  business, 
whether  the  same  be  by  negligence, 
or  voluntary,"  applies  to  a  corpora- 
tion as  well  as  to  a  natural  person. 
Louisville  &  N.  R.  Co.  v.  Hudson,  10 
Ga.  App.  169,  73  S.  E.  30. 

A  corporation,  like  an  individual, 
13  bound  by  the  acts  of  its  agents 
within  the  scope  of  their  authority, 
even  those  fraudulently  done,  but  al- 
though the  legal  consequences  of  such 
acts  must  be  visited  upon  the  corpora- 
tion it  does  not  follow  that  the  latter 
can  justly  be  charged  with  guilty  par- 
ticipation in  them.  Carolina  Glass  Co. 
v.  State,  87  S.  C.  270,  69  S.  E.  391. 

A  corporation  cannot  be  held  as  for 
a  tort  for  an  act  which  had  it  been 
committed  by  a  natural  person  would 
not  have  constituted  a  tort,  the  rules 
which  would  apply  in  the  latter  ease 
also  applying  in  the  former.  South- 
western Telegraph  &  Telephone  Co.  v. 
Andrews,  —  Tex.  Civ.  App.  — ,  178 
S.  W.  574. 

The  complaint  in  an  action  against 
a  corporation  for  a  tort  committed  by 
its  agent  should  allege  the  tortious  act 
to  have  been  that  of  the  corporation, 
and  need  not  set  out  the  facts  which 
show  that  such  act  was  within  the 
scope  of  the  agent 's  employment,  state 
the  name  of  the  guilty  agent,  or  even 
allege  that  the  tort  was  committed  by 
an  agent.  Scibor  v.  Oregon- Washing- 
ton R.  ft  Nav.  Co.,  70  Ore.  116,  140 
Pac.  629. 
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generally,  from  the  directors  as  the  governing  body.  As  to  this  there 
can  be  no  question,  when  it  is  once  conceded  that  a  corporation  can 
in  any  case  be  lia^ble  in  tort.^^  It  is  also  well  settled  that  a  principal 
or  master  is  liable  for  all  torts  within  the  scope  of  the  authority  of 
his  agent  or  servant  which  are  committed  by  the  latter  in  the  course 
of  his  employment,  although  such  torts  were  not  expressly  authorized 
and  were  not  ratified  by  the  principal  or  master ;  and  this  is  true  of 
corporations.  When  it  is  sought  to  hold  a  corporation  liable  for  a 
tort,  it  is  no  answer  for  it  to  say  that  its  agent  or  servant  was  not 
expressly  authorized  to  commit  the  wrongful  act,*''  nor  even  that  such 
act  was  contrary  to  or  in  violation  of  the  instructions  or  orders  given 
by  it  to  the  offending  agent  or  servant.**    It  is  sufficient  to  impose 


M '  *  VHiether  the  corporation  author- 
ized or  participated  in  the  tort  is 
matter  of  proof.'*  Hussey  v.  Norfolk 
Southern  B.  Co.,  98  N.  0.  34,  2  Am. 
St.  Rep.  312,  3  S.  E.  923. 

S7<<The  result  of  the  authorities  13, 
as  we  think,  that  in  order  to  hold  a 
corporation  liable  for  the  torts  of  any 
of  its  agents,  the  act  in  question  must 
be  performed  in  the  course  and  within 
the  scope  of  the  agent's  employment 
in  the  business  of  the  principal. 
•  •  •  There  need  be  no  written 
authority  under  seal  or  vote  of  the 
corporation,  constituting  the  agency 
or  authorizing  the  act.  But  in  the 
absence  of  evidence  of  this  nature 
there  must  be  evidence  of  3ome  facts 
from  which  the  authority  of  the  agent 
to  act  upon  or  in  relation  to  the  sub- 
ject-matter involved  may  be  fairly  and 
legitimately  inferred  by  the  court  or 
jury."  Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  8.  534,  43  L.  Ed.  543. 

Evidence  of  the  defendant  corpora- 
tion's knowledge  of  or  actual  partici- 
pation in  the  conduct  complained  of  is 
not  required  in  order  to  sustain  a 
count  in  the  complaint  charging  wan- 
tonness on  the  part  of  the  corpora- 
tion's servants  acting  within  the  line 
and  scope  of  their  employment.  Bir- 
mingham Realty  Co.  v.  Thomason,  8 
Ala.  App.  535,  63  So.  65. 

M  Arkansas.    Sweeden   v.  Atkinson 


Improvement  Co.,  93  Ark.  397,  27  L. 
B.  A.  (N.  S.)  124, 'l25  S.  W.  439. 
'    Indiana.    Pennsylvania  Co.  v.  Wed- 
dle,  100  Ind.  138,  141. 

IiOnigiana.  Gann  v.  Great  Southern 
Lumber  Co.,  131  La.  400,  59  So.  830. 

Oklahoma.  Moore  v.  Atchison,  T.  ft 
S.  P.  B.  Co.,  26  Okla.  682,  110  Pac. 
1059. 

Oregon.  Scibor  v.  Oregon-Washing- 
ton B.  &  Nav.  Co.,  70  Ore.  116,  140 
Pac.  629. 

"The  rule  of  'respondeat  superior,' 
or  that  the  master  shall  be  civilly  li- 
able for  the  tortious  acts  of  his  serv- 
ant, is  of  universal  application, 
whether  the  act  be  one  of  omission  or 
commission,  whether  negligent,  fraud- 
ulent, or  deceitful.  If  it  be  don^,  in 
the  course  of  his  em'ployment,  the  mas- 
ter is  liable;  and  it  makes  no  differ- 
ence that  the  master  did  not  authorize, 
or  even  know  of  the  servant's  act  or 
neglect,  or  even  if  he  disapproved  or 
forbade  it,  he  is  equally  liable,  if  the 
act  be  done  in  the  .course  of  his  serv- 
ant's  employment."  Philadelphia  & 
B.  B.  Co.  V.  Derby,  14  How.  (U.  S.) 
468,  14  L.  Ed.  502.  But  see  Aztell  v. 
Northern  Pac.  B.  Co.,  9  Idaho  392,  74 
Pac.  1075,  an  action  for  the  loss  of 
property  as  a  result  of  the  building 
of  a  certain  dam  by  alleged  employees 
of  the  defendant  railroad  company, 
in  which  the  court  held  that  an  in- 
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liability  that  the  act  was  within  the  scope  of  the  authority  of  the 
agent  or  servant  and  was  committed  by  him  in  the  course  of  his  em- 
ployment.**    ''This  rule/'  said  Chief  Justice  Shaw,  *'is  obviously 


Btruetion  embodying  this  rule  did  not 
state  the  law  applicable  to  the  case. 

A  corporation  is  responsible  for  the 
torts  of  its  servant  committed  in  the 
course  of  his  employment  with  a  view 
to  the  furtherance  of  the  corporation 's 
business  and  not  for  a  purpose  per- 
sonal to  himself,  without  regard  to 
whether  they  were  committed  negli- 
gently or  wilfully,  provided  they  were 
within  the  scope  of  his  agency  (Nava 
V,  Northwestern  Tel.  Exchange  Co., 
112  Minn.  199,  127' N.  W.  935;  Lesch 
V.  Great  Northern  R.  Co.,  93  Minn.* 
435,  101  N.  W.  965),  or  to  whether 
they  were  in  excess  of  his  authority 
or  contrary  to  his  express  instructions. 
Barrett  v.  Minneapolis,  St.  P.  &  6. 
S.  M.  R.  Co.,  106  Minn.  51,  18  L. 
R.  A.  (N.  S.)  416,  130  Am.  St. 
Rep.  585,  117  N.  W.  1047  (over- 
ruling ''any  statement  to  the  con- 
trary" in  Brevig  v.  Chicago,  St.  P., 
M.  &  0.  Ry.  Co.,  64  Minn.  168,  66  N. 
W.  401);  Smith  v.  Munch,  65  Minn. 
256,  68  N.  W.  19.  See  also  Roemer  v. 
Jacob  Schmidt  Brewing  Co.,  132  Minn. 
399,  L.  R.  A.  1916  E  771, 157  N.  W.  640. 

''When  an  agent  of  a  corporation 
in  the  course  of  the  discharge  of  du- 
ties intrusted  to  him  by  it,  and  within 
the  apparent  scope  of  his  authority, 
does  an  act  from  which  a  third  per- 
son suffers  injury,  the  corporation  also 
is  liable  for  the  damages  flowing  there- 
from, even  though  the  agent  may  have 
failed  in  his  duty  to  the  principal,  or 

• 

may  have  disobeyed  his  instructions. 
♦  ♦  *  If  the  act  is  prompted  by 
fraudulent  or  malicious  motives,  the 
fraud  or  malice  of  the  agent  is  imput- 
able to  the  corporation."  Grorud  v. 
Lossl,  48  Mont.  274,  136  Pac.  1069. 

"A  master  may  be  held  responsible 
for  the  acts  of  his  servant  within  the 
general  scope  of  his  employment  while 


engaged  in  the  master 's  business,  even 
though  the  servant  may  have  disre- 
garded some  particular  direction  of 
the  master  in  respect  to  the  manner 
in  which  he  shall  discharge  his  du- 
ties. ' '  Kastner  v.  Long  Island  R.  Co., 
76  N.  Y.  App.  Div.  323,  78  N.  Y.  Snpp. 
469. 

"It  is  true  that  a  principal  is  held 
to  be  responsible  for  the  tort  of  an 
agent,  even  though  the  agent 's  wrong- 
ful act  was  done  in  violation  of  the 
principal's  wish  and  direction.  In- 
deed, it  may  be  assumed  that  in  most 
instances  agents  who  commit  wrongs 
to  third  persons  go  counter  to  the  wish 
of  their  principal.  But  the  liability  in 
such  cases  as  in  all  cases,  only  exists 
when  the  agent  was  acting  about  the 
principal's  business;  and  the  wrong- 
ful act  was  incident  to  the  perform- 
ance of  that  business.  That  is  the  old 
rule,  'Qui  facit  per  alium  facit  per 
se.'  The  books  say  the  agent  must 
have  acted  within  the  scope  of  his  au- 
thority, or  in  the  course  of  his  em- 
ployment, in  order  that  the  principal 
shall  respond  therefor.  What  is  the 
scope  of  the  agency  is  fixed  by  the 
testimony,  and  by  the  law  relevant 
to  the  testimony."  Murray  v.  South- 
em  Bell  Telephone  &  Telegraph  Co., 
103  S.  C.  427,  88  S.  B.  31. 

B9 Calif oinia.  Chamberlain  v. 
Southern  California  Edison  Co.,  167 
Cal.  500,  140  Pac.  25. 

Indiana.  Pittsburgh,  C,  C.  &  St. 
L.  Ry.  Co.  V.  Sullivan,  141  Ind.  83,  27 
L.  R.  A.  840,  50  Am.  St.  Rep.  313,  40 
N.  E.   138. 

Kew  York.  Fishkill  Sav.  Institution 
V.  National  Bank  of  Fishkill,  80  N.  Y. 
162,  36  Am.  Rep.  595. 

Oregon.  Hill  v.  President,  etc.,  of 
Tualatin  Academy  &  Pacific  Uni- 
versity, 61  Ore.  190,  121  Pac.  901. 
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founded  on  the  great  principle  of  social  duty,  that  every  man,  in  the 
management  of  his  own  affairs,  whether  by  himself  or  by  his  agents 
or  servants,  shall  so  conduct  them  as  not  to  injure  another ;  and  if  he 
does  not,  and  another  thereby  sustains  damage,  he  shall  answer  for 
it."*^    As  a  general  rule,  however,  a  corporation  is  no  more  liable 


Pennsylvuiia.  Chestnut  Hill  A  8. 
H.  Turnpike  Co.  v.  Butter,  4  Serg.  8b 
B.  6,  8  Am.  Dec.  675. 

England.  Tarborough  v.  Bank  of 
England,  16  East  6;  Eastern  Counties 
By.  Co.  V.  Broom,  6  Exeh.  314;  Bar- 
wiek  V.  English  Joint  Stock  Bank,  L. 
B.  2  Ezch.  259;  Maund  v.  Monmouth- 
shire Canal  Co.,  4  Man.  &  G.  452. 

' '  To  render  the  master  liable  for  the 
tortious  acts  of  his  servant,  it  is,  as 
a  general  rule,  sufficient  to  show  that 
he  gave  to  the  servant  authority,  or 
made  it  his  duty,  to  act  in  respect'  to 
the  business  in  which  he  was  engaged 
when  the  wrong  was  committed,  and 
that  the  act  complained  of  was  done 
in  the  course  of  his  employment.  In 
such  a  ease  the  master  will  be  deemed 
to  have  consented  to  and  authorized 
the  act  of  the  servant,  and  will  not  be 
relieved  of  liability,  although  the  serv- 
ant abused  his  authority,  or  was  reck- 
less in  the  performance  of  his  duty, 
or  inflicted  an  unnecessary  injury  in 
executing  his  master's  orders." 
Southwestern  Portland  Cement  Co.  v. 
Beitzer,  —  Tex.  Qv.  App.  — ,  135  S. 
W.  237,  apparently  paraphrasing 
Bounds  v.  Delaware,  L.  &  W.  B.  Co., 
64  N.  Y.  129,  21  Am.  Bep.  597.  See 
also  Conchin  v.  El  Paso  &  S.  W.  B.  Co., 
13  Ariz.  259,  28  L.  B.  A.  (N.  S.)  88, 
108  Pac.  260;  Perkins  Bros.  v.  Ander- 
son, —  Tex.  Civ.  App.  — ,  155  S.  W. 
556. 

"  Corporations  are  liable  for  the 
wrongful  acts  of  their  agents  or  em- 
ployees, done  in  the  course  of  their 
employment,  or  in  the  line  of  their  as- 
signed duties."  Gassenheimer  v. 
Western  By.  of  Alabama,  175  Ala.  319, 
40  L.  B.  A.  (N.  S.)  998,  57  So.  718. 


"If  the  agent  of  a  corporation,  act- 
ing within  the  scope  of  his  duties, 
even  though  abusing  his  authority  in 
that  he  uses  methods  not  expressly  or 
impliedly  authorized,  or  which  could 
reasonably  have  been  anticipated,- 
commits  a  remediable  wrong  to  an- 
other, causing  that  other  recoverable 
damages,  the  corporation  as  well  as 
the  agent  is  liable."  Topolewski  v. 
Plankinton  Packing  Co.,  143. Wis.  52, 
126  N.  W.  554  (headnote  by  the 
judge). 

A  corporation  is  liable  for  torts 
committed  by  its  servants  whcfn  act- 
ing within  the  scope  of  their  employ- 
ment and  for  torts  which  although  in 
excess  of  such  servants'  authority  are 
ratified  by  it.  White  v.  Apsley  Bub- 
ber  Co.,  194  Mass.  97,  8  L.  B.  A.  (N. 
S.)  484,  80  N.  E.  500. 

Instructions,  in  an  action  against  a 
railroad  company  for  the  death  of  a 
boy  which  resulted  from  his  being 
knocked  from  the  top  of  defendant's 
moving  freight  train,  on  which  he 
was  riding  as  a  trespasser,  by  one  of 
defendant's  trainmen,  are  erroneous 
when  they  deny  a  right  of  recovery 
if  the  jury  find  that  the  trainman's 
act  was  "not  done  in  the  interest  and 
business"  of  the  company  instead  of 
denying  it  only  if  they  find  that  such 
act  was  "not  done  in  the  line  of  his 
employment  and  while  acting  within 
the  scope  of  his  authority. ' '  Williams  * 
Adm'r  v.  Southern  By.  in  Kentucky, 
115  Ky.  320,  73  S.  W.  779. 

60Farwell  v.  Boston  &  W.  B.  Cor- 
poration, 4  Mete.  (Mass.)  49,  38  Am. 
Dec.  339. 

"The  ground  of  the  master's  re- 
sponsibility for  the  malicious  torts  of 
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than  a  natural  person  would  be  for  torts  not  within  the  scope  of  the 
authority  of  its  officers,  agents  or  servants  and  committed  by  them 
outside  of  the  course  of  their  employment^  unless  it  has  expressly 
authorized  or  has  ratified  the  same;  and  it  can  make  no  difference 
whether  the  officer,  agent  or  servant  undertakes  to  act  for  the  cor- 
poration in  a  matter  which  is  beyond  his  authority,  or  acts  for  him- 
self.*^   Thus,  Judge  Alvey  of  the  Supreme  Court  of  Maryland,  in  a 


biB  Bervants  or  agents  is  this:  That, 
where  one  of  two  innocent  persons 
must  suffer  for  the  wrong  of  a  third, 
the  loss  must  fall  upon  him  who  has 
enabled  the  third  person  to  do  the 
wrong."  Baltimore  &  O.  B.  Co.  v. 
Strube,  111  Md.  119,  73  Atl.  697. 

''The  role  of  respondeat  superior, 
within  its  proper  scope,  is  applicable 
to  corporations.''  Southern  Exp.  Co. 
V.  WilUamson,  66  Fla.  286,  63  So. 
433. 

''The  liability  of  a  corporation  for 
a  tort  committed  by  its  agent  is  but 
an  application  of  the  doctrine  of  re- 
spondeat superior,  long  recognized  as 
a  part  of  the  law  of  agency;  and  in 
respect  of  such  liability  private  cor- 
porations stand  before  the  law  on  the 
same  footing  as  natural  persons.  A 
state  of  facts  which  would  not  render 
a  natural  person  liable  for  an  act  of 
one  who  was  at  the  time  his  agent 
would  not  render  a  corporation  liable 
if  it  is  the  principal  or  employer 
sought  to  be  charged.  •  •  *  The 
principal  is  liable  when  the  wrong  was 
committed  by  the  agent  while  acting 
within  the  general  scope  of  his  em- 
ployment; and  he  is  not  liable  when 
the  agent,  in  committing  the  wrong, 
steps  outside  of  the  line  or  scope  of 
his  employment  to  accomplish  some 
purpose  of  his  own  having  no  relation 
to  the  business  of  the  corporation  in 
which  he  is  employed.  The  doctrine  of 
respondeat  superior  has  no  applica- 
tion where  the  employee,  for  the  time 
being,  abandons  the  business  he  was 
employed  to  transact,  and  commits  an 
independent    wrong    while     engaged 


*  *  *  in  a  transaction  having  no 
connection  with  that  business."  Hen- 
derson-Mizell  Mercantile  Co.  v.  Chap- 
man &  Co.,  3  Ala.  App.  296,  57  So.  82. 

''The  maxim  respondeat  superior 
means  that  a  raUway,  like  other  mas- 
ters, is  civiliter  responsible  for  the 
acts  of  its  servants,  if  the  j^articular 
act  causing  the  injury  be  within  the 
scope  of,  and  be  done  in  the  exercise 
of,  the  servant's  delegated  author- 
ity." Southern  By.  Co.  v.  Morrison, 
105  Ga.  543,  31  S.  E.  564. 

•IXniited  States^  Washington  Gas 
Light  Co.  V.  Lansden,  172  U.  S.  534, 
43  L.  Ed.  543;  Friedlander  v.  Texas  & 
P.  B.  Co.,  130  IT.  S.  416,  32  L'.  Ed.  991; 
Moores  v.  Citizens'  Nat.  Bank  of  Pi- 
qua,  111  IT.  S.  156,  28  L.  Ed.  385. 

Georgia.  Behre  v.  National  Cash 
Begister  Co.,  100  Ga.  213,  62  Am.  St. 
Bep.  320,  27  S.  E.  986. 

Louisiana.  Legendre  v.  New  Or- 
leans Brewing  Ass'n,  45  La.  Ann.  669, 
40  Am.  St.  Bep.  243,  12  So.  837. 

Maryland.  Cexrtral  By.  Co.  v. 
Brewer,  78  Md.  394,  27  L.  B.  A.  63, 
28  Atl.  615;  Carter  v.  Howe  Mach.  Co., 
51  Md.'290,  34  Am.  Bep.  311;  Weck- 
ler  V.  First  Nat.  Bank  of  Hagers- 
town,  42  Md.  581,  20  Am.  Bep.  95. 

Bdcblgan.  Preston  v.  Marquette 
County  Sav.  Bank,  122  Mich.  696,  81 
N.  W.  920. 

Mbmeflota.  Second  Nat.  Bank  of 
St.  Paul  V.  Howe,  40  Minn.  390, 12  Am. 
St.  Bep.  744,  42  N.  W.  200. 

Kew  Tork.  Knox  v.  Eden  Musee 
American  Co.,  148  N.  Y.  441,  31  L.  B. 
A.  779,  51  Am.  St.  Bep.  700,  42  N.  E. 
988;  Manhattan  Life  Ins.  Co.  v.  Forty- 
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leading  case  decided  some  years  ago,  said :  '  ^While,  on  the  one  hand, 
it  is  right  to  consider  the  agents  and  servants  of  corporations  as 
clothed  with  liberal  discretion  in  the  exercise  of  the  authority  given 
them,  and  to  hold  the  corporations  liable  for  all  acts  done  within  the 
limits  of  that  discretion,  on  the  other  hand,  it  is  but  just  and  right 
that  corporations  and  their  innocent  stockholders  should  not  be  made 
to  suffer  the  consequences  of  the  wrongful  acts  of  such  agents  and 
servants  acting  beyond  the  limits  of  their  authority.    If,  therefore, 


Second  ft  G.  6t.  Ferry  B.  Co.,  139  K. 

Y.  146,  34  N.  E.  776,  aflf  'g  64  Hun  635, 
19  X.  Y.  Supp.  90 ;  Mott  v.  Consumers' 
Ice  Co.,  73  N.  Y.  543;  Mali  v.  Lord, 
39  N.  Y.  381,  100  Am.  Dec.  448  j  Me- 
chanics' Bank  v.  New  York  &  N.  H. 
B.  Co.,  13  N.  Y.  699;  Vanderbilt  v. 
Bichmond  Turnpike  Co.,  2  N.  Y.  479, 
51  Am.  Dec.  315;  Eichner  ▼.  Bowery 
Bank,  24  App.  Div.  63,  48  N.  Y.  Supp. 
978. 

TeoEUL  East  Line  ft  R.  Biver  B. 
Co.  V.  Oarrett,  52  Tex.  133. 

Bngland,  AUen  v.  London  ft  6.  W. 
By.  Co.,  L.  B.  6  Q.  B.  65 ;  Poulton  v. 
London  ft  S.  W.  By.  Co.,  L.  B.  2  Q.  B. 
534. 

"Beyond  tke  scope  of  his  employ- 
ment the  servant  is  as  much  a  stran- 
ger to  his  master  as  any  third  person, 
and  the  act  of  the  servant  not  done  in 
the  execution  of  the  service  for  which 
he  was  engaged  cannot  be  regarded  as 
the  act  of  the  master."  Case  v.  Steel 
Coal  Co.,  162  Ky.  68,  L.  B.  A.  1916  D 
867,  171  8.  W.  993. 

"For  a  wilful  or  intentional  tres- 
pass by  an  employee  outside  of  the 
line  of  his  duty  under  his  employ- 
ment it  is  settled  that  the  em- 
ployer is  not  responsible,  even  though 
it  be  committed  while  the  servant  is 
in  the  exercise  of  his  employment. 
But  in  the  latter  ease  its  wilful  and 
separate  character  must  appear. ' '  Mg- 
Farlan  v.  Pennsylvania  B.  Co.,  199  Pa. 
40^,  49  Atl.  270. 

"It  seems  *to  be  clear  •  •  ♦ 
that  the  act  of  the  servant  causing 
actionable   injury  to   a   third   person 


does  not  subject  the  master  to  civil 
responsibility  in  all  cases  where  it 
appears  that  the  servant  was  at  the 
time  in  the  use  of  his  master's  prop- 
erty, or  because  the  act,  in  some  gen- 
eral sense,  was  done  while  he  was  do- 
ing his  master's  business,  irrespective 
of  the  real  nature  and  motive  of  the 
transaction.  On  the  other  hand,  the 
master  is  not  exempt  from  responsi- 
bility in  all  cases  on  showing  that  the 
servant,  without  express  authority,  de- 
signed to  do  the  act  or  the  injury  com- 
plained of.  If  he  is  authorised  to  use 
force  against  another  when  necessary 
in  executing  his  master's  orders,  the 
master  commits  it  to  him  to  decide 
what  degree  of  force  he  shall  use; 
and  if,  through  misjudgment  or  vio- 
lence of  temper,  he  goes  beyond  the 
necessity  of  the  occasion,  and  gives  a 
right  of  action  to  another,  he  cannot, 
as  to  third  persons,  be  said  to  have 
been  acting  without  the  line  of  his 
duty,  or  to  have  departed  from  his 
master's  business.  If,  however,  the 
servant,  under  guise  and  cover  of  ex- 
ecuting his  master's  orders,  and  exer- 
cising the  authority  conferred  upon 
him,  wilfully  and  designedly,  for  the 
purpose  of  accomplishing  his  own  in- 
dependent, malicious  or  wicked  pur- 
poses, does  any  injury  to  another,  then 
the  master  is  not  liable.  The  relation 
of  master  and  servant,  as  to  that 
transaction,  does  not  exist  between 
them.  It  is  wilful  and  wanton  wrong 
and  trespass,  for  which  the  master 
cannot  be  held  responsible.  And, 
when  it  is  said  that  the  master  is  not 
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property  be  entrusted  to  an  agent  or  servant  for  sale  or  safe-keep 
there  is  clearly  an  implied  authority  to  do  all  such  things  as 
proper  and  necessary  for  the  protection  of  that  property; 
servant  be  assigned  to  a  position  requiring  the  performance  of 
tain  duties,  he  has  an  implied  authority  to  do  all  such  things  as 
be  required  to  enable  him  to  perform  those  duties.    And  for  a.U 
done  within  the  scope  of  the  employment  and  the  limits  of  the  i 
authority,   the  master  is  liable,  however   erroneous,  mistakezi., 

responsible  for  the  wilful  wrong  of  the      in    the    accomplishment    of 


te 


servant,  the  language  is  to  be  under- 
stood as  referring  to  an  act  of  posi- 
tive and  designed  injury,  not  done 
with  a  view  to  the  master's  service, 
or  for  the  purpose  of  executing  his 
orders.'^  Bounds  v.  Delaware,  L.  ft 
W.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep. 
597  (in  Illinois  Cent.  B.  Co.  v.  Latham, 
72  Miss.  32,  16  So.  757,  the  court  ap- 
proved the  above  quotation  ''as  an  ad- 
mirable statement  of  the  law''). 

"Before  a  corporation  can  be  held 
liable  for  the  torts  of  its  agents,  the 
sict  complained  of  must  be  performed, 
sither  directly  within  the  course  and 
icope  of  the  agentjs  employment,  or  * 
ivhile  acting  upder  the  express  direc- 
tion of  the  corporation  itself.  It  is 
DOt  necessary  that  power  be  given 
the  agent  in  writing,  or  by  a  vote  of 
the  corporation  authorizing  the  act; 
but  in  the  absence  of  such  express  au- 
bhority,  there  must  be  evidence  of 
some  facts  from  which  the  court  may 
rairly  and  legitimately  infer  its  ex- 
istence." Clark  V.  Chesapeake  ft  P. 
Fd.  Co.,  42  App.  Cas.  (D.  C.)  444. 

"It  is  undoubtedly  the  law  of  this 
»tate,  under  former  decisions,  that  a 
naster,  whether  corporate  or  individ- 
ual, is  liable  for  the  torts  of  the  serv- 
ant or  employee, '  done  or  caused  to  be 
3one  in  or  about  the  duties  or  business 
issigned  to  them';  but  it  is  equally 
!lear  that  this  liability  is  'confined 
bo  abuses  perpetrated  in  the  line  of 
luties  assigned  them.'  The  act  must 
36,  not  only  'within  the  3C0pe  of 
lis  employment,'  but  also  'committed 


within  the  line  of  his  duties, 
and  about  the  business  or  dut; 
signed    to    him   by    his    employ 
Palos  Coal  ft  Coke  Co.  v.  Yensc*: 
Ala.  664,  39  8o.  727. 

"Corporations  may,  and  of^c 
create   vice   principals,  who 
general  management  of  the  coi 
business    so    partake    of    the 
rate  entity  that  their  acts  ha. 
same  effect  upon  corporate  resp 
ity  as  if  done  or  expressly  aut 
by  the  governing  board  or  sto^ 
ers,  and  so  corporations  may 
responsible  in  cases  for  the  ind 
crimes  of  their  agents.    But  thi 
not  impair  the  doctrine  that  the 
ration  is  bound  only  when  its  vi(? 
cipal  acts,  however  improperly, 
gently,  or  maliciously,  in  the 
tion  of  the  corporate  functions, 
he  steps  wholly  aside  from  his 
ity,  and  does  an  act  to  gratify  p 
malignity,   or   to   accomplish  a 
purpose  personal  to  himself  an 
ing  no  relation  to  the  business 
corporation,     •     »     »    the    co 
master    is    no    longer    respond 
Johnson  v.  Alabama  Fuel  ft  Iro^ 
166  Ala.  534,  52  So.  312. 

"A  railroad  company  ia  not 
for  a  tortious  act  of  its  servaiL 
petrated   on  a  trespasser,  unle^ 
servant  is  acting  within  the  sc 
his  authority   or  employment, 
special  authority."     Wright  v. 
gia  Southern  ft  P.  B.  Co.,  66  Fl 
63  So.  909  (headnote  by  the  couw 
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malicioiLs  such  acts  may  be;  but  for  acts  done  beyond  that  limit  the 
corporation  cannot  be  made  liable,  unless  express  authority  be  shown, 
or  there  be  subsequent  adoption  or  ratification  of  the  act  complained 
o£/'« 

Although  it  is  undoubtedly  true  that  the  terms  ^^  scope  of  author- 
ity" and  '^course  of  employm«ent"  are  not  susceptible  of  exact 
definition,^  and  that  there  is  no  fixed  and  certain  rule  by  which  it  can 


6t  Carter  v.  Howe  Maeh.  Co.,  51  Md. 
290,  34  Am.  Rep.  311  (actioa  for  mail- 
tiouB  proeecntion  and  false  imprison- 
ment). 

"The  reason  the  master  is  liable  for 
the  act  of  his  servant  at  all  is  becanse 
the  servant  is  acting  in  the  matter  in 
the  master's  stead  and  for  him.  Ob- 
viously, if  the  servant  is  not  acting 
for  the  master,  he  cannot  be  said  to 
be  his  representative  in  that  act.  So, 
if  the  servant  is  charged  by  his  mas- 
ter with  the  authority  to  act  in  his 
stead  in  a  given  matter,  the  servant's 
action  or  his  failure  to  act,  as  the  case 
may  be,  is  imputed  to  the  master  as  if 
it  were  his  own.  This  general  doe- 
trine  must  be  too  well  known  to  re- 
quire now  the  citation  of  authority  to 
support  it.  But  where  the  servant 
steps  aside  from  his  employment  and 
assumes  to  act,  and  does  act  solely 
on  his  own  account  in  a  matter  which 
the  master  has  no  more  eonneetion 
with  than  if  he  were  the  most  com- 
plete stranger,  it  would  not  be  logical 
or  fair  to  make  the  master  vicariously 
suffer  for  it;  for  in  doing  that  act  the 
servant,  so  called,  was  absolutely  his 
own  master.  *  ♦  •  In  determin- 
ing whether  a  particular  act  is  done 
in  the  eourse  of  the  servant's  employ- 
ment, it  is  proper  to  enquire  whether 
the  servant  was  at  the  time  engaged 
in  serving  his  master.  If  the  act  be 
done  while  the  servant  is  at  liberty 
from  the  service,  and  pursuing  his  own 
ends  exclusively,  the  master  is  not  re- 
sponsible. If  the  servant  was,  at  the 
time  the  injury  was  inflicted,  acting 
for  himself  and  as  his  own  master  pro 


tempore,  the  master  is  not  liable.  If 
the  servant  stepped  aside  from  his 
master's  business,  for  however  short 
a  time,  to  do  an  act  connected  with  his 
business,  the  relation  of  master  and 
servant  is  for  the  time  suspended." 
Case  V.  Steel  Coal  Co.,  ,162  Ky.  68,  L. 
R.  A.  1915  D  867,  171  S.*  W.  993,  quot- 
ing  Sullivan  v.  Louisville  &  N.  B.  Co., 
115  Ky.  447,  24  Ky.  L.  Rep.  2344,  103 
Am.  St,  Bep.  330,  74  S.  W.  171. 

6S<<The  question  of  the  liability  of 
the  master  for  the  acts  of  his  servant 
depends  altogether  upon  the  fact  of 
whether  or  not  the  servant  was  act- 
ing within  .the  scope  of  his  employ- 
ment. The  terms  'course  of  employ- 
ment' and  'scope  of  the  authority'  are 
not  susceptible  of  accurate  definition. 
What  acts  are  within  the  scope  of  the 
employment  can  be  determined  by  no 
fixed  rule;  the  authgrity  from  the  mas- 
ter generally  being  gatherable  from 
the  surrounding  circumstances.  The 
master  is  liable  only  for  the  authorized 
acts  of  the  servant,  and  the  root  of 
his  liability  for  the  servant's  acts  is 
his  consent,  express  or  implied,  there- 
to. When  the  master  is  to  be  consid- 
ered as  having  authorized  the  wrongs 
ful  act  of  the  servant,  so  as  to  make 
him  liable  for  his  misconduct,  is  the 
point  of  a  dificulty.  Where  authority 
is  conferred  to  act  for  another  with- 
out special  limitation,  it  carries  with 
it,  by  implication,  authority  to  do  all 
things  necessary  to  its  excution;  and, 
when  it  involves  the  exercise  of  the 
discretion  of  the  servant,  or  the  use 
of  force  towards  or  against  another, 
the  use  of  such  discretion  or  force  is 
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be  determined  whether  the  tortioiis  act  of  the  servant  was  witliu 
Epcope  of  his  authority  and  committed  in  the  course  of  his  e 
menty^  ''in  general  terms,  it  may  be  said,"  according  to  Mr.  M 


a  part  of  the  thing  authorized,  and 
when  exercised  becomes,  as  to  third 
persons,  tne  discretion  and  act  of  the 
master,  and  this  although  the  servant 
departed  from  the  private  instructions 
of  the  master,  provided  he  was  en- 
gaged at  the  time  in  doing  his  mas- 
ter's business,  and  was  acting  within 
the  general  scope  of  his  employment. 
It  is  not  the  test  of  the  master's  lia- 
bility for  the  wrongful  act  of  the  serv- 
ant from  which  injury  to  a  third  per- 
son has  resulted  that  he  expressly  au- 
thorized the  particular  act  and  eon- 
duct  which  occasioned  it.  In  most 
oases  where  the  master  has  been  held 
liable  for  the  negligent  or  tortious  act 
of  the  servant  the  servant  acted,  not 
only  without  express  authority  to  do 
the  wrong,  but  in  violation  of  his  duty 
to  the  master.  It  is  in  -general  suf- 
ficient to  make  the  master  responsible 
that  he  gave  to  the  servant  an  author- 
ity, or  made  it  his  duty  to  act  in  re- 
spect to  the  business  in  which  he  was 
engaged  when  the  wrong  was  com- 
mitted, and  that  tthe  act  complained 
of  was  done  in  the  course  of  his  em- 
ployment. The  master  in  that  case 
will  be  deemed  to  have  consented  to 
and  authorized  the  act  of  the  servant, 
and  he  will  not  be  excused  from  liabil- 
ity, although  the  servant  abused  his 
authority,  or  was  reckless  in  the  per- 
formance of  his  duty,  or  inflicted  an 
unnecessary  injury  in  executing  his 
master  ^s  orders.  The  master  who  puts 
the  servant  in  a  place  of  trust  or  re- 
sponsibility, or  commits  to  him  the 
management  of  his  business  or  the 
care  of  his  property,  is  justly  held  re- 
sponsible when  the  servant,  through 
lack  of  judgment  or  discretion,  or 
from  infirmity  of  temper,  or  under  the 
influence  of  passion  aroused  by  the  cir- 
eumstanees  and  the  occasion,  goes  be- 


XI  ta^« 


yond  the  strict  line  of  his  dnt; 
thority,  and  inflicts  an  unjust 
injury  upon  another.  Bounds 
Lack.  &  West.  R.  B.  Ck>.,  64  N. 
21  Am.  Bep.  597.  Furthermo 
law  under  such  circumstanc 
not  undertake  to  make  any  n 
tinctions  fixing  with  precision 
that  separates  the  act  of  the 
from  the  act  of  the  individual, 
there  is  doubt,  it  will  be  r 
against  the  master,  upon  the 
that  he  set  in  motion  the  serva. 
committed  the  wrong."  Bob 
P.  Bannon  Sewer  Pipe  Co.,  1 
380,  18  L.  B.  A.  (N.  8.)  923,  1 
St.  Bep.  394,  113  S.  W.  429.  & 
Cook  V.  Michigan  Cent.  B. 
Mich.  456,  155  N.  W.  541. 
»  64  <<  There  is  no  definite  an 
rule  by  which  it  can  be  said 
the  acts  of  the  servant  are  wrC? 
outside  the  scope  of  his  emplo 
Each  case  must  be  determined 
own  particular  facts  and  e^^^ 
stances.  But  there  are  certairrB^ 
settled  principles  which  will 
determining  whether,  under  th 
and  circumstances  of  the  par* 
case,  the  servant  was  acting 
the  scope  of  his  employment 
time  the  act  complained  of 
The  act  of  the  servant  for  whL 
master  is  liable  must  pertain  t(^ 
thing  that  is  incident  to  the  e 
ment  for  which  he  is  hired,  and 
it  is  his  duty  to  perform,  or  be 
benefit  of  the  master.  It  is  theh,^ 
necessary  to  see  in  each  part|/^J^ 
case  what  was  the  object,  ptiiv^> 
and  end  of  the  employment,  and  m  % 
was  the  object  and  purpose  of  ^^ 
servant  in  doing  the  act  complali^^. 
of.  The  mere  fact  that  he  was  in  \\^ 
service  generally  of  the  master,  or 
that  the  servant  was  in  possessioii  of 
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"that  an  act  is  within  the  course  of  the  employment  if  (1)  it  be 
something  fairly  and  naturally  incident  to  the  business^  and  if  (2)  it 
be  done  while  the  servant  was  engaged  upon  the  master's  business 
and  be  done,  although  mistakenly  or  ill-advisedly,  with  a  view  to 
further  the  master's  interests,  or  from  some  impulse  or  emotion  which 
naturally  grew  out  of  or  was  incident  to  the  attempt  to  perform  the 
master's  business,  and  did  not  arise  wholly  from  some  external,  inde- 
I>endent  and  personal  motive  cm  the  part  of  the  servant  to  do  the  act 
upon  his  own  account." 


f aeilitiea  afforded  by  the  master  in  the 
use  of  which  the  injury  was  done, 
would  not  make  the  aet  attributable 
to  the  master.  The  act  must  have  been 
done  in  the  ezeeution  of  the  service 
for  which  he  was  engaged.  And  if 
the  servant  steps  aside  from  the  mas- 
ter's business  4o  do  an  independent  act 
of  his  own  and  not  connected  with  his 
master's  business,  then  the  relation  of 
master  and  servant  is  for  such  time, 
however  short,  suspended;  and  the 
servant  while  thus  acting  for  a  pur- 
pose exclusively  his  own  is  a  stranger 
to  his  master,  for  whose  aets  he  is 
not  Uable.''  Sweeden  v.  Atkinson 
Improvement  Co.,  93  Ark.  397,  27  L.  B. 
A.  (N.  B.)  124,  125  8.  W.  439. 

''Upon  the  question  as  to  what 
wrongful  aets,  committed  by  an  agent, 
come  within  the  'scope  or  course  of 
the  agent's  employment,'  the  author- 
ities are  in  hopeless  confusion.  It  is 
not  at  all  difficult  to  find  conflicting 
deeisions  from  different  courts  upon 
the  same,  or  substaniiaUy  the  same, 
state  of  facts.  The  old  rule  by  which 
the  question  was  made  to  turn  upon  a 
strict  application  of  legal  principles 
has  undergone  changes  in  later  deci- 
sions, and  the  question  under  the 
modem  trend  of  opinion  resolves  itself 
into  one  of  fact,  or  mixed  law  and 
fact.  Chief  Justice  Start,  in  referring 
to  the  subject  in  the  case  of  McLaugh- 
Un  V.  Cloquet  Tie  [&  Post]  Co.  [119 
Minn.  454],  138  N.  W.  434,  said:' While 
the  abstract  rale  is  weU  settled,  some 
confusion  has  arisen  in  applying  it 


concretely,  especially  with  reference 
to  the  meaning  of  the  term  "the 
course  of  and  within  the  scope  of  his 
employment. ' '  No  hard  and  fast  def- 
inition of  the  term,  applicable  to  all 
cases,  can  be  given.  6ome  of  the 
earlier  eases  in  this  court  seemingly 
applied  the  rule  with  literal  exactness; 
but  the  tendency  of  the  later  cases  is 
to  give  the  rule  a  more  liberal  and 
practical  application,  especially  in 
cases  where  the  business  intrusted  to 
the  servant  involved  a  duty  owed  by 
the  master  to  the  public'  "  Bum- 
ham  V.  Elk  Laundry  Co.,  121  Minn.  1, 
139  N.  W.  1069. 

"An  act  done  at  the  office  where  the 
business  of  the  company  is  conducted, 
and  in  its  name,  and  by  its  servants 
professing  to  act  for  it,  does  not  nec- 
essarily bind  the  corporation.  The 
foundation  of  its  liability  must  arise 
from  the  fact  that  it  conferred  author- 
ity upon  the  person  to  do  the  act,  and 
while  all  these  circumstances  would 
be  valuable  as  evidence  of  the  delega- 
tion of  power,  and  in  some  cases 
would  be  conclusive  of  it,  at  l^st  the 
inquiry  is  narrowed  to  the  question, 
whether  or  not  the  act  done  was  the 
act  of  the  corporation  performed  by 
its  agent."  Southern  Exp.  Co.  v. 
Fitzner,  59  Miss.  581,  42  Am.  Bep.  379 
(action  for  libel). 

6ftMechem  on  Agency  (2nd  Ed.), 
1 1960.  Adopted  in  Childers  v.  South- 
ern Pac.  Co.,  20  N.  M.  366,  149  Pac. 
307. 
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Ordinarily,  the  question  whether  the  act  complained  of  was  com- 
mitted in  the  furtherance  of  the  master's  business,  within  the  scope  of 
the  servant's  employment,  is  one  of  fact  to  be  determined  by  the 
jury;^  but  where  *'the  servant's  deviaticm  from  the  strict  course 
of  his  employment-  or  duty  is  slight  and  not  unusual,  the  court  may 
determine,  as  a  matter  of  law,  that  he  is  still  executing  the  master's 
businesr;  and,  if  the  deviation  is  very  marked  and  unusual,  it  may 
determine  the  contrary."*^ 

§3341.  — Liability  by  reason  of  ratiflcation  or  adoption.  Al- 
though a  tort  may  have  been  committed  by  an  oflBcer  cr  agent  of  a 
corporation  wiUiout  authority  and  not  in  the  course  of  his  employ- 
ment, the  corporation  may  become  liable  therefor  by  reason  of  a 
ratification  or  adoption  of  the  act.  In  this  respect  corporations  are 
subject  to  the  same  rule  as  natural  persons.**  For  example,  if  a 
corporation  expressly  adopts  or  ratifies  a  contract  made  Jby  an  officer 
or  agent  without  authority,  or  if  it  impliedly  ratifies  it  by  accepting 
the  benefits  or  by  failure  to  repudiate  the  contract,  it  also  becomes 
liable  for  false  and  fraudulent  representations  made  by  the  officer  or 
agent  to  induce  the  other  party  to  enter  into  the  contract.**    And  the 


66  Baltimore  Gonsol.  By.  Co.  v. 
Pierce,  89  Md.  495,  45  L.  B.  A.  527, 
43  Atl.  940;  Daniel  v.  Petersburg  B. 
Co.,  117  N.  C.  592,  4  L.  B.  A.  (N.  S.) 
485,  23  S.  E.  327;  Chicago,  B.  I.  8s  P. 
B.  Co.  V.  Badford,  36  Okla.  657,  129 
Pac.  834.  See  also  Hopkins  Chemical 
Co.  v.  Bead  Drug  &  Chemical  Co.  of 
Baltimore  City,  124  Md.  210,  92  Atl. 
478. 

67  Baltimore  Consol. .  By.  Co.  v. 
Pierce,  89  Md.  495,  45  L.  B.  A.  527, 
43  Atl.  940.  See  also  Philadelphia  & 
B.  &  W.  B.  Co.  V.  Stumpo,  112  Md. 
671,  77  Atl.  266. 

68 Oonnecticiit.  Morehouse  v. 
Northrop,  33  Conn.  380,  89  Am.  Dec. 
211. 

MaflBadniflettB.  Nims  v.  Mt.  Her- 
mon  Boys'  School,  160  Mass.  177,  22 
L.  B.  A.  364,  39  Am.  St.  Bep.  467,  35 
N.  E.  776;  Dempsey  v.  Chambers,  154 
Mass.  330,  13  L.  B.  A.  219,  26  Am.  St. 
Bep.  249,  28  N.  E.  279. 

New  Jezsey.    Garrison  v.  Technic 


Electrical  Works,  55  N,  J.  Eq.  708,  37 
Atl.  741. 

Kew  York.  Carr  v.  National  Bank 
&  Loan  Co.  of  Watertown,  167  N.  Y. 
375,  82  Am.  St.  Bep.  725,  60  N.  E.  649. 

Vlrgillla.  Owens  v.  Boyd  Land  Co., 
95  Va.  560,  28  S.  E.  950. 

England.  Eastern  Counties  By.  Co. 
V.  Broom,  6  Exch.  314. 

' '  In  case  of  the  agent  of  a  corpora- 
tion, assuming  to  act  in  its  behalf, 
committing  a  remediable  wrong  to  an- 
other by  some  act  outside  the  scope  of 
his  authority,  if  the  corporation,  with 
knowledge  of  the  facts,  ratifies  his 
conduct,  it  is  liable  the  same  as  if 
such  act  was  done  by  its  authority." 
Topolewski  v.  Plankinton  Packing  Co., 
143  Wis.  52,  126  N.  W.  654  (headnote 
by  the  judge). 

69  Colorado.  Zang  v.  Adams,  23 
Colo.  408,  58  Am.  St.  Bep.  249,  48  Pae. 
509. 

Conndcticat.  Morehouse  v.  North- 
rop, 33  Conn.  380,  89  Am.  Dee.  211. 


5212 


Ch.  52]  Liability  of  Corporation  for  Torts  [§3341 

same  is  true  of  any  other  act  constituting  a  fraud  upon  a  third  per- 
son. If  it  ratifies  the  act,  it  assumes  responsibility*  for  the  fraud.*"^ 
Although  an  individual  director  or  trustee  or  other  officer  of  a  corpo- 
ration may  have  no  authority  to  act  for  the  corporation  in  procuring 
the  settlement  or  payment  of  a  debt  due  to  the  corporation,  yet,  if  he 
does  act  for  it,,  and  in  doing  so  makes  fraudulei\t  representations  or 
uses  duress  and  the  corporation  receives  the  money,  it  is  liable  for  the 
fraud  or  duress.''^  The  fact  that  the  corporation  does  not  know  of  the 
fraud  when  it  ratifies  the  act  or  contract  is  immaterial,  for  its  ratifica- 
tion makes  the  knowledge  of  the  officer  or  agent  its  own  knowIedgeJ' 
In  like  manner,  a  corporation  may  adopt  or  ratify,  and  thus  be- 
come liable  for,  a  wrongful  or  false  arrest  and  imprisonment  or 


MUmesota.  Second  Nat.  Bank  of 
St.  Paul  V.  Howe,  40  Minn.  390,  12 
Am.  St.  Rep.  744,  42  N.  W.  200. 

HLnlBBlppl  Walker  v.  Mobile  &  O, 
R.  Co.,  34  Miss.  245. 

Kew  HampsUie.  Anderson  v.  Scott, 
70  N.  H.  350,  47  AtL.607. 

Kew  Jersey.  Garrison  v.  Technic 
Electrical  Works,  55  N.  J.  £q.  708, 
37  Atl.  741. 

Kew  York.  Adams  v.  Irving  Nat. 
Bank  of  New  York,  116  N.  Y.  606,  6 
L.  B.  A.  491,  15  Am.  6t.  Bep.  447,  23 
N.  E.  7;  Talmage  v.  Sanitary  Secu- 
rity Co.,  31  App.  Div.  498,  52  N.  Y. 
Bupp.  139. 

Texas.  Texas  Consol.  Compress  & 
Manufacturing  Ass'n  v.  Dublin  Com- 
press ft  Manufacturing  Co.  (Tex.  Civ. 
App.),  38  S.  W.  404. 

Virginia.  Owens  v.  Boyd  Land  Co., 
95  Ya.  560,  28  8.  E.  950;  Crump  v. 
United  States  Min.  Co.,  7  Gratt.  352, 
56  Am.  Dec.  116. 

TSngiawd  Lynde  v.  Anglo-Italian 
Hemp  Spinning  Co.,  [1896]  1  Ch.  178; 
In  re  Metropolitan  Coal  Consumers' 
Ass'n,  [1892]  3  Ch.  1. 

If  a  bank  receives  a  note  procured 
by  an  officer  by  means  of  false  and 
fraudulent  representations,  it  is  liable 
for  the  fraud,  although  the  officer  may 
have  had  no  authority  to  act  for  it  in 
the  matter,  for  in  receiving  the  note  it 
ratifies  the  transaction,  including  the 


representations  made  by  the  officer. 
Second  Nat.  Bank  of  St.  Paul  v.  Howe, 
40  Minn.  390,  12  Am.  St.  Bep.  744,  42 
N.  W.  200. 

70  Where  a  bank  has  received  the 
proceeds  of  a  sale  of  bonds  held  by  it 
for  speculative  purposes,  such  sale  hav- 
ing been  eflFected  by  fraud  on  the  part 
of  its  managing  officer,  it  cannot  es- 
cape liability  on  the  ground  that  the 
acts  of  the  officer  were  individual  acts 
and  its  business  of  buying  and  selling 
bonds  was  ultra  vires.  Carr  V.  Na- 
tional Bank  &  Loan  Co.  of  Water  town, 
167  N.  Y.  375,  82  Am.  St.  Bep.  725, 
60  N.  E.  649,  aflf'g  43  N.  Y.  App.  Div. 
10,  59  N.  Y.  Supp.  618. 

71  Adams  v.  Irving  Nat.  Bank  of 
New  York,  116  N.  Y.  606,  6  L.  B.  A. 
491,  15  Am.  St.  Bep.  447,  23  N.  E.  7. 

.In  this  case  an  officer  of  a  bank  in- 
duced a  woman  to  pay  money  to  the 
bank  on  account  of  a  claim  against  her 
husband,  by  representing  to  her  that 
her  husband  was  in  danger  of  arrest 
and  that  the  arrest  might  be  avoided 
by  her  payment.  It  was  held  that  she 
eould  recover  back  the  money  paid,  as 
the  bank,  having  received  the  money 
in  settlement,  was  estopped  to  deny 
the  officer's  authority  to  adopt  the 
means  he  employed  to  procure  its  pay- 
ment. 
78  See  82254,  supra. 
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inali€iotis  prosecution,'''  an  assault  and  battery,''^  or,  generally,  any 
other  tort ;  and  if  it  ratifies  an  act,  it  becomes  liable  for  personal  or 
other  injuries  caused  by  negligence  in  doing  the  actJ^ 

Although  ratification  may  be  established  circumstantially,^*  it  can 
be  inferred  only  from  acts  which  evince  the  intention  to  ratify  in  a 
clear  and  unequivocal  manner,  and  not  from  acts  which  may  bie  read- 
ily^ and  satisfactorily  explained  without  involving  any  such  inten- 
tion.'''' 


78  Eastern  Counties  By.  Co.  v. 
Broom,  6  Ezch.  314. 

74  See  Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  8  Am.  St.  Rep. 
512,  3  So.  631. 

78  Nims  V.'  Mt.  Hermon  Boys'  School, 
160  Mass.  177,  22  L.  R..  A.  364,  39  Am. 
St.  Rep.  467,  35  N.  E.  776. 

76  < '  Ratification  by  a  corporation  of 
the  acts  of  a  person  falsely  assuming 
to  have  authority  in  the  premises,  may 
be  established,  circumstantially,  as  by 
conduct  of  those  intrusted  with  the 
governing  authority  oi"  general  man- 
agement of  the  corporate  aflFairs  clearly 
showing  approval."  Topolewski  v. 
Plankinton  Packing  Co.,  143  Wis.  52, 
126  N.  W,  554  (headnote  by  the 
judge). 

77  Williams  v.  Pullman  Palace  Car 
Co.,  40  La.  Ann.  87,  8  Am.  St.  Rep. 
512,  3  So.  631.  In  this  case,  an  action 
against  a  sleeping  car  company  for  an 
alleged  wilful  and  malicious  assault 
and  battery  committed  upon  the 
plaintiff  by  the  porter  on  the  de.- 
fendant's  car,  which  was  attached  to 
the  train  on  which  the  plaintiff  was  a 
passenger,  when  the  plaintiff  attempted 
to  enter  such  car  with  the  re- 
quest that  he  be  allowed  to  wash 
his  hands  therein,,  the  plaintiff  con- 
tended that  even  though  the  defend- 
ant could  not  otherwise  be  charged 
with  liability  for  the  porter's  act,  it 
was  liable  for  such  act  by  reason  of 
its  having  ratified  the  same  by  retain- 
ing the  porter  in  its  employ  after  it 
acquired  knowledge  of  his  conduct.  In 
disposing  of  this  contention  adversely 


to  the  plaintiff,  the  court  said:  "It  is 
incredible  that  the  company  should 
have  intended  to  approve  or  ratify 
such  conduct  as  that  attributed  to  the  > 
porter.  Ratification  can  only  be  in- 
ferred from  acts  which  evince  clearly 
and  unequivocally  the  intention  to 
ratify,  and  not  from  acts  which  may 
be  readily  and  satisfactorily  explained 
without  involving  any  such  intention. 
*  •  •  Now,  in  this  case,  there 
were  no  witnesses  to  the  incident,  ex- 
cept the  parties  thereto.  They  gave 
very  different  accounts  of  it.  The  de- 
fendant, prompted  by  its  previous 
knowledge  of  the  porter,  believed  his 
story,  and  did  not  believe  that  of 
plaintiff.  It  illustrated  the  sincerity 
of  its  conviction  by  the  very  fact  of 
retaining  the  porter,  for  if,  after  this 
incident,  the  porter  had  again  commit" 
ted  a  similar  outrage,  defendant  would 
undoubtedly  have  subjected  itself  to 
a  much  more  dangerous  claim  for 
damages.  If  it  honestly  believed 
that  the  porter  was  innocent  of  the 
outrageous  conduct  charged  against 
him,  his  retention  was,  under  such  be- 
lief, an  act  of  courageous  justice,  and 
certainly  presents  no  element  of  rati- 
fication. Nor  is  the  case  affected  by 
the  fact  that  the  porter  was  criminally 
prosecuted  and  convicted  for  assault 
and  battery.  His  own  testimony  was 
not,  under  the  law  in  force,  admissible 
in  that  prosecution;  and,  moreover,  he 
might  have  been  convicted  on  evidence 
falling  far  short  of  the  outrage 
charged  by  plaintiff.  The  porter  had 
been  discharged  for  other  causes  be- 
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ity of  the  agent  or  servant  and  in  the  course  of  his  employment,"" 


fore  the  trial  of  this  suit;  and  we 
think  the  defendant  company  cannot 
be  charged  with  ratification  of  such 
an  outrage,  because,  in  the  conflict  be- 
tween the  statements  of  the  parties, 
it  believed  its  own  servant,  and,  at  all 
events,  thought  it  just  to  preserve  the 
status  quo  until  the  judicial  deter- 
mination of  the  dispute. ' '  See  Toledo, 
St.  L.  ft  W.  B.  Co.  V.  Gordon,  143  Ted. 
95,  98,  an  action  against  a  railroad 
company  for  injuries  sustained  by 
plaintiff  as  a  result  of  his  being  com- 
pelled by  the  conductor  on  defendant 's 
freight  train  on  which  he  was  riding, 
apparently  as  a  trespasser,  to  jump 
therefrom  while  it  was  in  motion,  in 
which  the  court  said:  "It  would,  in- 
deed, be  a  harsh  rule — ^harsh  in  its 
effect  on  all  employees — ^that  would 
hold  a  railroad  company  to  have  rati- 
fied the  employee's  act  [so  as  to  be 
liable  for  exemplary  damages]  merely 
because  before  trial  the  employee  was 
not  discharged.  Such  rule  would  put 
their  continued  employment  in  jeop- 
ardy every  time  an  accident  occurred, 
not  because  the  employee  was  shown 
to  have  been  guilty  of  wanton  conduct, 
but  because  the  railway  company 
stood  in  danger  that  wantonness 
might  be  established.'' 

In  Southern  B.  Go.  v.  Grubles,  115 
Va.  876,  80  S.  E.  749,  an  action  against 
a  railroad  company  for  an  assault  and 
battery  committed  by  its  conductor 
upon  the  plaintiff  while  the  latter  was 
a  passenger  on  the  defendant's  train, 
the  court  held  that  the  plaintiff's  con- 
tention, that  the  failure  of  the  defend- 
ant to  discharge  the  conductor  before 
the  trial  was  a  ratification  of  the  lat- 
ter's  act  which  rendered  the  defend- 
ant liable  for  exemplary  damages,  was 
untenable,    and    quoted    approvingly 


the  language  of  the  court  in  Toledo, 
St.  L.  &  W.  B.  Co.  V.  Gordon,  supra, 
as  above  set  out. 

78  United  States.  First  Nat.  Bank 
of  Carlisle,  Pennsylvania  v.  Graham, 
100  U.  S.  699,  25  L.  Ed.  750. 

Alabama.  Gassenheimer  v.  Western 
By.  of  Alabama,  175  Ala.  319,  40  L. 
B.  A.  (N.  S.)  998,  57  So.  718. 

Ullnola.  Haggerty  v.  Potter,  111 
HI.  App.  433,  434. 

Tndlana.  Singer  Sewing  Mach.  Co. 
V.  Phipps,  49  Ind.  App.  116,  94  N.  E. 
793. 

Iowa.  White  v.  International  Text- 
book Co.,  173  Iowa  192,  155  N.  W. 
298. 

Louislaiia.  Matthews  v.  Otis  Mfg. 
Co.,  142  La.  — ,  76  So.  249. 

Texas.  Wells  Fargo  &  Co.  Express 
v.  Sobel,  59  Tex.  Civ.  App.  62,  125  8. 
W.  925. 

''The  idea  that  a  corporation  can- 
not be  liable  for  beating  because  it 
has.  no  body  to  be  beaten,  must  be 
founded  on  the  assumption  that  no 
party  can  inflict  an  injury  which  it 
is  not  capable  of  receiving.  We  con- 
fess to  a  want  of  respect  when  such 
whimsical  notions  are  advanced  by 
grave  and  learned  judges.  As  well 
might  it  be  said  that  a  man  cannot 
commit  a  rape  because  he  cannot  be 
the  subject  of  one."  St.  Louis,  A. 
&  C.  B.  Co.  V.  Dalby,  19  111.  353,  374. 

79  United  Statea  Southern  Express 
Co.  V.  Platten,  93  Fed.  936. 

Oonnecticat.  Maisenbacker  v.  So- 
ciety Concordia,  71  Conn.  369,  71  Am. 
St.  Bep.  213,  42  Atl.  67. 

Florida.  Edwards  v.  Union  Bank, 
1  Branch  136. 

UllnoiA.  St.  Louis,  A.  &  C.  B.  Co.  v. 
Dalby,  19  111.  353. 

Louisiaaa.    Ware  v.  Barataria  ft  L. 
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otherwise,  however — ^unless  it  owed  some  special  duty  to  the  person 


Canal  Co.,  15  La.  169,  35  Am.  Dec. 
189. 

MMsaduuMtts.  Bamsden  v.  Boston 
&  A.  B.  Co.,  1Q4  Mass.  117|  6  Anu  Bep. 
200. 

New  Jersey.  New  York,  L.  E.  &  W. 
By.  Co.  V.  Haring,  47  N.  J.  L.  137,  64 
Am.  Bep.  123;  Brokaw  v.  New  Jersey 
B.  8s  Transp.  Co.,  32  N.  J.  L.  328,  90 
Am.  Dec.  659. 

Ohio.  Passenger  B.  Co.  v.  Young, 
21  Ohio  St.  518,  8  Am.  Bep.  78;  Atlan- 
tic  &  G.  W.  By.  Co.  v.  Dunn,  19  Ohio 
St.  162,  2  Am.  Bep.  382. 

Soutli  Carolina.  Palmer  v.  Char- 
lotte, C.  &  A.  B.  Co.,  3  S.  C.  580,  16 
Am.  Bep.  750;  Bedding  v.  South  Caro- 
lina B.  Co.,  3  S.  C.  1,  16  Am.  Bep.  681. 

Wlsconflin.  Craker  v.  Chicago  &  N. 
W.  By.  Co.,  36  Wis.  657,  17  Am.  Rep. 
504. 

Inland.  Eastern  Counties  By.  Co. 
V.  Broom,  6  Exch.  314. 

Formerly  the  doctrine  was  to  the 
contrary.  See  1  Kyd,  Corg.  71;  Orr  v. 
Bank  of  United  States,  1  Ohio  36,  13 
Am.  Dec.  588. 

See,  moreover,  in  connection  with 
this  contrary  doctrine,  Haggerty  ▼. 
Potter,  111  111.  App.  433,  in  which  it 
was  held  that  a  corporation  is  not  li- 
able for  an  assault  and  battery  unless 
it  appears  that  at  the  time  of  the  as- 
sault it  owed  some  duty  to  the  person 
assaulted,  and  that  the  person  com- 
mitting the  assault  was  acting  under 
its  authority. 

But  compare  with  this  Illinois  ease, 
the  later  one  of  Brink's  Chicago  City 
Exp.  Co.  V.  Brophy,  136  HI.  App.  145, 
in  which  it  was  held  that  a  corpora- 
tion is  liable  for  an  assault  and  bat-^ 
tery  committed  by  one  of  its  servants 
where  the  servant  at  the  time  of  com- 
mitting the  tort  was  acting  in  an  ef- 
fort to  carry  out  the  corporation's 
orders. 

A  railroad  company  is  not  liable  for 


an  assault  and  battery  committed  by 
one  of  its  servants  upon  a  person  who 
was  on  the  company's  freight  train 
either  as  a  trespasser  or  by  the  per- 
mission of  the  conductor  unless  such 
wrong  was  committed  by  its  servant  in 
the  scope  of  his  employment.  Smith 
V.  Louisville,  B.  &  St.  L.  B.  Co.,  124 
liid.  394,  24  N.  E.  753. 

''To  charge  a  railroad  company  for 
the  wilful  wrong  of  an  employee  in 
forcing  a  boy  from  a  freight  train 
while  in  motion,  whereby  he  is  in- 
jured, it  must  appear  that  the  act  was 
in  the  course  of  the  employee's  busi- 
ness, and  within  the  scope  of  his  au- 
thority; the  boy  being  a  trespasser, 
not  a  passenger."  Bess  v.  Chesapeake 
ft  O.  By.  Co.,  35  W.  Va.  492,  29  Am. 
St.  Bep.  820,  14  S.  E.  234.  But  see,  in 
connection  with  this  case.  Smith  v. 
Savannah,  F.  ft  W,  By.  Co.,  100  Ga. 
96,  27  S.  E.  725  (memorandum  deci-  ' 
si  on),  in  which  the  court  held  in  its 
headnote  that  ''there  being  evidence 
to  show  that  the  plaintiff's  child  was 
wantonly  pushed  from  a  car  forming 
a  part  of  a  moving  train  of  the  de- 
fendant, and  seriously  injured,  and 
also  evidence  from  which  it  could  have 
been  inferred  that  the  person  by  whom 
the  child  was  pushed  from  the  car 
was  at  the  time  in  the  employment  and 
service  of  the  defendant  on  that  train, 
the  case  should  have  been  submitted 
to  the  jury.  Though  the  child  may 
have  been  a  trespasser,  the  company 
was,  under  section  3033  of  the  Code, 
liable  for  the  injuries  he  sustained,  if 
they  were  caused  by  the  wilful  act  of 
its  employee  upon  the  train;  and  this 
M  so  whether  ejecting  trespassers 
therefrom  was  or  was  not  within  the 
scope  of  this  employee's  duties 
thereon." 

"Where  the  agent  begins  a  quarrel 
while  acting  within  the  scope  of  his 
agency,   and   immediately   follows  it 
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injured — ^  where  the  act  was  committed  outside  of  the  course  of 
the  employment  of  the  agent  or  servant,  and  to  gratify  his  own 
malice.'*  So,  it  has  been,  held  that  participation  by  the  superintend- 
ent of  a  cotton  mill  in  the  *' ducking '*  in  the  milt  reservoir  by  the 
overseers  of  one  whose  alleged  purpose  was  to  entice  away  the  mill 
hands  will  render  the  mill  corporation  liable  to  the  one  assaulted  when 
such  corporation^  even  granting  that  it  would  not  have  sanctioned 
the  particular  act  complained  of,  has  placed  the  matter  of  the  methods 


up  by  a  violent  assault,  the  master  will 
be  liable,  as  the  law  under  the  eir* 
cumatances  wiU  not  undertake  to  say 
^hen  in  the  course  of  the  assault  he 
ceased  to  act  as  agent,  and  acted  upon 
his  own  responsibility."  New  £1- 
lerslie  Fishing  Club  v.  Stewart,  12a 
Ky.  8,  9  L.  R.  A.  (N.  S.)  475,  93  a 
W.  598. 

M  See  §  3356,  infra. 

81  Calif onla.  Stephenson  v.  South- 
ern Pac.  Co.,  93  Cal.  558,  15  L.  B.  A. 
475,  27  Am.  St.  Rep.  223,  29  Pac.  234. 

MiBSOurl  Snyder  v.  Hannibal  ft  St 
Joseph  R.  Co.,  60  Mo.  413. 

New  Jersey.  Ayerigg's  Ex'rs  v. 
New  York  &  E.  R.  Co.,  30  N.  J,  L.  460. 

New  York.  Mott  v.  Consumers'  lee 
Co.,  73  N.  Y.  543;  Rounds  v.  Dela- 
ware, L.  ft  W.  R.  Co.,  64  N.  Y.  129,  21 
Am.  Rep.  597. 

OMo.  Little  Miami  R.  Ca  y.  Wet- 
more,  19  Ohio  St.  110,  2  Anu  Rep. 
373. 

Where,  in  an  action  against  a  rail- 
road company  by  one  who  as  a  tres- 
passer on  defendant's  train  was,  to  his 
injury,  forced  therefrom  by  defend- 
ant 's  brakeman  while  the  train  was(  in 
motion,  there  is  evidence  t^i^^iug  to 
Bbow  that  defendant's  conductor  was 
alone  vested  with  power  to  determine 
who  should  be  allowed  to  ride  on  the 
train  and  who  should  be  removed 
therefrom,  it  is  error  to  instruct  the 
jcry  that  "even  though  the  instruc- 
tion and  rules  of  the  company  placed 
the  matter  of  the  removal  of  tres- 
passers, or  nonpaying  passengers, 
from  the  trains  under  the  immediate 
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charge  and  discretion  of  the  conductor, 
and  it  was  the  duty  of  the  brakeman 
to  put  off  such  persons  only  by  the  di- 
rection of  the  conductor  as  his  supe- 
rior, tl^e  defendant  is  not  relieved 
from  liability  simply  because,  in  this 
instance,  the  brakeman  acted  without 
orders  or  direction  from  the  conductor. 
But  if  the  brakeman,  not  as  a  part  of 
his  duty  as  an  employee  of  the  de- 
fendant, but  for  the  gratification  of 
his  own  feelings,  wilfully  or  mali- 
ciously assaulted  the  plaintiff,  and  in 
this  assault  the  plaintiff  fell  to  the 
ground,  then  the  defendant  is  not 
liable.  The  point  you  are  to  observe 
is  'this:  that  as  the  defendant  owed  the 
plaintiff  no  duty  as  a  common  carrier, 
therefore,  unless  the  brakeman,  as  an 
employee  of  the  company  engaged  in 
operating  the  train,  acted  for  the  pur- 
pose of  putting  him  off,  and  freeing 
the  train  from  him  as  a  trespasser,  the 
defendant  is  not  liable  for  this  act," 
and  to  refuse  to  instruct  them  that 
''acts  done  by  an  employee  while  en- 
gaged in  the  service  of  his  employer 
are  not  necessarily  done  in  the  course 
of  Jiis  employment,  as  the  term  is  used 
in  law,  and  if  an  employee,  while  en- 
gaged in  the  service  of  his  principal 
to  x>erform  a  special  service,  goes  be- 
yond or  outside  of  the  scope  of  his 
employment,  and  ia  doing  so  injures 
one  to  whom,  like  the  plaintiff  in  this 
case,  the  employer  owes  no  duty,  the 
employer  is  not  liable."  Marion  v. 
Chicago,  R.  I.  ft  P.  R.  Co.,  59  Iowa 
^28,  44  Am.  Rep.  687, 13  N.  W.  415. 
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to  be  employed  to  prevent  interference  with  its  operatives  in  the 
hands  of  sueh  superintendent.** 


98  Fields  V.  Lancaster  Cotton  MiUs, 
77  S.  C.  546,  11  L.  B.  A.  (N.  S.)  822, 
122  Am.  8t.  ^ep.  593,  58  8.  £.  608. 
Said  the  court:  "Without  evidence  of 
the  participation  of  Skipper,  the  su- 
perintendent of  the  mill,  there  might 
be  some  question  whether  the  mill 
would  be  liable  for  the  wrong  commit- 
ted by  the  overseers,  who  had  no  au- 
thority to  act  for  the  mill  beyond 
warning  such  persons  as  Fields  [the 
plaintiff]  to  keep  off  the  mill  property 
and  to  appeal  to  the  law  if  the  warn- 
ing should  be  unheeded.  But  there 
was  a  conflict  of  evidence  on  the  point 
of  Skipper's  participation.  All  the 
overseers  testified  the  seizure  an4 
ducking  of  the  plaintiff  was  the  re- 
sult of  his  having  drawn  a  knife  on 
Hope  [one  of  the  overseers]  without 
provocation,  and  they  all  support 
Skipper  in  his  statement  that  he  had 
nothing  whatever  to  do  with  the  as- 
sault. Skipper  admitted  that  he  had 
some  years  before  thrown  into  the  * 
water  a  man  who  had  troubled  him 
in  a  similar  way,  and  that  on  this  oc- 
casion he  stood  by  and  saw  Hope  and 
ethers  carrying  the  plaintiff  to  the 
reservoir  with  the  avowed  purpose  of 
throwing  him  in.  He  testified,  how- 
ever, that  he  had  no  idea  there  was 
sny  serious  intention  to  carry  out  the 
threat.  The  plaintiff's  testimony  was 
to  the  effect  that  Skipper  did  not  ac- 
tually lay  hands  on  him  and  was  a 
little  distance  apart  when  he  was  cast 
into  the  water;  but  he  also  testified 
Skipper  was.  one  of  the  ringleaders  of 
the  mob,  and  when  he  was  pulled  out 
said:  'Next  time  I  come  back  here  he 
would  do  me  a  damn  sight  worse.' 
From  this  statement  of  the  evidence 
it  is  manifest  the  issues  of  participa- 
tion by  the  superintendent  iind  the 
motive  of  the  assault  were  for  the  de- 
cision of  the  jnry.    The  superintendent 


of  a  cotton  mill  is  usually  the  repre- 
sentative of  the  mill  with  respect  to 
the  hiring  and  management  of  its 
operatives  and  other  features  of  its 
mechanical  operations.  The  evidence 
on  the.part  of  the  defendant  shows  the 
superintendent,  in  this  instance,  was 
intrusted  with  the  control  of  its  pol- 
icy and  the  methods  to  be  employed 
to  prevent  interference  with  the  oper- 
atives. The  Lancaster  Cotton  Mills 
[the  defendant]  cannot,  therefore,  es- 
cape the  liability  to  third  persons  for 
any  action  taken  by  him  with  respect 
to  the  matters  it  had  placed  under 
his  control.  It  makes  no  difference 
that  the  action  was  unlawful  and  that 
it  would  not  have  been  sanctioned  by 
the  corporation  itself.  'The  princi- 
pal is  liable  for  the  acts  of  his  agent 
done  in  the  course  of  his  employment.' 
•  ♦  *  There  was  no  error  in  refus- 
ing the  motions  for  nonsuit  and  for  a 
new  trial  made  on  the  grounds  that 
there  was  no  evidence  of  the  participa- 
tion by  the  Lancaster  Cotton  Mills  in 
the  tort.'' 

Where,  although  an  assault  and  bat- 
tery by  an  agent  of  a  corporation  was 
not  one  of  the  duties  of  his  employ- 
ment, yet  it  was  committed  in  the 
course  of  the  performance  of  his  du- 
ties and  was  the  result  of  his  com- 
pliance with  the  orders  and  directions 
given  him  relative  to  the  subject-mat- 
ter of  his  dispute  with  the  person  as- 
saulted, i/t  becomes  a  jury  question 
whether  his  tortious  act  was  within 
the  scope  of  his  employment.  Bum- 
ham  V.  Elk  .Laundry  Co.,  121  Minn.  1, 
139  N.  W.  1069. 

Evidence,  in  an  action  against  one 
railroad  company  by  an  employee  of 
another  for  an  assault  and  battery 
committed  upon  him  by  a  special 
agent  of  the  defendant  as  a  result  of 
the  plaintiff's  attempting  to  secure  for 
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Where  the  ejecting  of  trespassers  from  a  freight  train  comes  within 
the  duties  of  the  brakeman  thereon,  the  railroad  company  is  liable 
for  personal  injuries  sustained  by  a  trespasser  sa  a  result  of  the  brake- 
man 's  kicking  him  from  the  train  on  the  failure  of  his  co-trespasser 
to  pay  the  tribute  demanded.** 


his  company  information  as  to  the  de- 
fendant's  freight  business  by  a  hi^bit- 
ual  noting  of  the  numbers  on  defend- 
ant's freight  cars,  etc.,  held  sufficient 
to  justify  the  jury  in  finding  that,  in 
committing  such  assault  and  battery, 
the  special  agent  was  acting  in  the 
cour;ie  of  his  employment,  for  the 
benefit  of  the  defendant,  and  in  the 
line  of  his  duty.  St.  Louis,  I.  M.  & 
6.  B.  Co.  V.  Grant,  75  Ark.  579,  88 
S.  W.  580,  1133. 

Where  the  agent  of  the  defendant 
corporation  was  sent  to  the  plaintiff's 
home  to  foreclose  a  chattel  mortgage, 
it  is  a  jury  question  whether  he  was 
acting  as  the  corporation's  agent 
when,  in  the  course  of  his  attempt  to 
take  forcible  possession  of  the  mort- 
gaged  property,  he  committed  an  as- 
sault upon  the  plaintiff.  Anderson  ▼. 
lutemational  Harvester  Co.  of  Amer- 
ica, 104  Minn.  49,  16  L.  B.  A.  (N.  8.) 
440, 116  N.  W.  101. 

In  a  Kentucky  case,  a  fishing  club 
was  held  liable  for  the  act  of  its  serv- 
ant, employed  to  prevent  trespassers 
from  fishing  in  its  waters,  in  wounding 
plaintiff  while  he  waa  on  its  premises 
and  as  a  result  of  the  servant's  having 
found  him  fishing  as  he  was,  in  fact, 
entitled  to  do.  New  EUerslie  Fishing 
Club  V.  Stewart,  123  Ey.  8,  9  L.  B.  A. 
(N,  S-)  475,  93  S.  W.  598. 

"The  master  is  liable  for  the  act 
of  his  servant  in  assaulting  and  ar- 
resting one  whom  he  erroneously  be- 
lieved to  be  a  trespasser,  where  he 
had  the  authority  to  eject  trespassers 
from  the  master 's  premises,  and  to  ar- 
rest them  therefor.  But  objection  is 
made  that  the  servant  was  not  au- 
thorized to  remove  or  arrest  one  who 


was  not  a  trespasser,  or  who  was 
rightfully  upon  the  premises;  and  that, 
if  he  did  so,  he  stepped  aside  from  the 
scope  of  his  employment,  and  acted 
merely  on  his  own  account.  *  •  • 
To  adopt  such  a  rule  would  result  in 
a  manifest  absurdity.  It  would  be  to 
say,  in  effect:  'We  will  protect  a  real 
trespasser  against  the  use  of  excessive 
force,  but  we  cannot  give  any  protec- 
tion or  redress  to  one  who  is  not  tres- 
passing.' It  would  put  the  rights  of 
the  guUty  above  those  of  the  inno- 
cent. The  idea  is  apparently  a  relic 
of  the  ancient  rule,  long  aince  aban- 
doned, that  it  was  ultra  vires  for  the 
corporation  to  do  any  wrong,  or  au- 
thorize a  tort,  and  that  it  could  not, 
therefore,'  be  liable.  The  question  is 
not  as  to  the  [wounded  person's] 
*  *  *  intent  or  status;  but  is, 
rather,  as  to  the  watchman's  belief  or 
supposition.  If.  he  supposed  [the  one 
whom  he  assaulted]  *  *  •  to  be 
about  to  unlawfully  board  a  train,  or 
commit  other  depredation,  he  acted 
within  the  scope  of  his  employment 
in  dealing  with  him  as  such  a  person, 
and  the  master  must  answer  for  his 
mistake."  Childers  v.  Southern  Pac. 
Co.,  20  N.  M.  866,  149  Pac.  307. 

Amended  and  substituted  petition 
in  action  against  corporation  for 
shooting  of  plaintiff  by  defendant's 
night  watchman  while  plaintiff  was 
<<on  or  near"  defendant's  premises 
held  good  on  demurrer.  Bobards  v. 
P.  Bannon  Sewer  Pipe  Co.,  130  Ey. 
380,  18  L.  B.  A.  (N.  S.)  923,  132  Am. 
St.  Bep.  394,  113  S.  W.  429. 

88  St.  Louis,  I.  M.  ft  8.  B.  Co.  v. 
Pell,  89  Ark.  87,  115  S.  W.  957.  See 
also  Barrett  v.  Minneapolis,  St.  P.  ft 
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Again,  a  manufacturing  company  will  be  liable  to  one  of  its  em- 
ployees upon  whom  its  foreman  used  excessive  force  in  stopping  a 
fight  between  such  employee  and  one  of  his  fellows,  it  being  within 
the  scope  of  the  foreman's  duties  to  preserve  order  in  the  factory.** 


8.  S.  M.  B.  Co.,  106  Minn.  51,  18  L. 
B.  A.  (N.  8.)  416,  130  Am.  St.  Bep. 
585,  117  N.  W.  1047  (distinguishing 
Brevig  v.  Chicago,  8t.  P.,  M.  &  O.  By. 
Co.,  64  Minn.  168,  66  N.  W.  401),  and 
compare  lUinois  Cent.  B.  Co.  v. 
Latham,  72  Miss.  32,  16  8o.  757. 

"The  rnle  that  carriers  of  passen- 
gers are  liable  for  the  negligent  or 
wrongful  acts  of  their  servants  ahd 
employees  does  not  always  depend 
upon  the  fact  that  the  carrier  owes  a 
duty  or  is  under  some  obligation  to 
the  party  injured.  Where  a  person  is 
found  upon  a  train  who  refuses  to 
pay  his  fare,  the  oompany  owes  him 
no  duty,  and  he  may  be  removed;  but 
if  in  removing  him  he  is  wrongfully 
injured  by  personal  violence,  or  by 
being  thrown  from  the  train  when 
in  motion  or  the  like,  her  may  re- 
cover from  the  company  for  his  inju- 
ries. This  is  no  more  than  the  applica- 
tion of  the  ancient  rule  that  if  one 
person  come  into  the  dwelling-house 
of  another  without  right,  after  request- 
ing him  to  depart,  and  his  refusal  to 
comply  with  the. request,  he  may  be  re- 
moved by  gently  laying  hands  upon 
him  and  using  such  force  as  is  reason- 
ably necessary  to  effect  the  object.  But 
if  excessive  force  be  used  the  act  is  a 
wrongful  assault,  for  which  a  recov- 
ery may  be  had.  The  true  test  by 
which  to  determine  the  liability  of  the 
master  or  employer  for  the  negligent 
or  wrongful  acts  of  the  servant  or  em- 
ployee, in  all  this  class  of  cases,  is,  was 
the  wrongful  or  negligent  act  done  in 
the  course  and  scope  of  the  employ- 
ment of  the  servant  or  agent  f  If  it 
was,  the  employer  is  liable.  But  if 
the  employee  does  any  act  out  of  his 
employment,  as  committing  an  assault 
with  his  own  hands  upon  a  stranger, 


and  independent  of  his  employment, 
the  employer  is  not  liable.  For  exam- 
ple: if  an  agent,  conductor,  or  other 
employee  should  assault  a*  loafer  in  a 
waiting-room,  in  a  personal  quarrel 
having  jao  relation  to  his  employment, 
the  company  would  not  be  liable  in 
damages."  Johnson  v.  Chicago,  B.  L 
&  P.  B.  Co.,  58  Iowa  348,  12  N.  W. 
329.  . 

.A  brakeman  on  a  freight  train,  wbo 
pushes  a  boy,  riding  as  a  trespasser 
on  the  truss  rods  under  one  of  the 
cars,  off  from  such  rods  in  eircnm- 
stanees  making  his  act  one  of  peril  to 
the  boy's  life,  renders  the  railroad 
company  liable  for  the  injuries  actu- 
ally sustained  by  the  boy  as  a  result 
thereof.  Thurman  v.  Louisville  ft  N. 
E.  Co.,  17  Ky.  L.  Bep.  1343,  34  S.  W. 
893. 

84  Nettle  V.  Flour  City  Ornamental 
Iron  Works,  126  Minn.  530,  148  N.  W. 
43. 

Where  the  manager  of  a  corpora- 
tion, following  his  discharge  of  one 
of  his  subordinates  in  consequence  of 
a  difference  arising  between  them  and 
while  such  subordinate  is  still  in  the 
corporation 's  place  pt  business  but  is 
in  the  act  of  leaving  the  same,  com- 
mits an  aggravated  assault,  whieh 
grew  out  of  some  difference  between 
them  about  the  subordinate's  manner 
of  doing  his  work  and  from  the  tem- 
per evoked  by  the  fact  and  manner  of 
his  dismissal,  the  corporation  is  liable 
therefor.  Jebeles-Colias  Confectionery 
Co.  V.  Booze,  181  Ala.  456,  62  So.  12. 

The  local  manager  of  a  telephone 
company  demanded  of  one  of  the  com- 
pany's operators,  who  was  about  to 
leave  its  service,  that  she  sign  a 
voucher  for  the  compensation  due  her, 
and,  upon  her  refusing  to  do  so,  vio- 
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But  a  person,  who,  while  walking  or  standing  near  a  railroad  track, 
was  struck  by  a  piece  of  coal  purposely  and  maliciously  thrown  at 
him  by  the  fireman  on  a  passing  train,  cannot  recover  from  the  rail- 
road company  for  the  resultant  injuries  sustained  by  him,  the  act 
of  the  fireman  not  being  one  within  the  scope  of  his  employment,  it . 
having  been  eommitted  from  a  personal  motive  and  not  in  furthering  * 
the  interests  of  the  company.^ 

§3343.  — Oonspiracy.  Where  an  ofGlcer,  agent  or  servant  of 
a  corporation  midiciously  or  wrongfully,  but  in  the  course  of  his 
emplo3rment,  enters  into  a  conspiracy  to  defraud  or  commit  other 
wrongs  against  another  for  the  benefit  of  the  corporation,  the  latter 
will  be  liable.**  "It  is  very  clear  that  a  corporation  can  be  guilty  of 
a  combination  or  conspiracy  with  other  corporations  or  persons  aimed 
at  and  accomplishing  the  injury  of  other  corporations  or  persons. 
It  is  a  mere  legal  entity,  impersonal,  and  in  itself  is  incapable  of  so 
doing;  but  it  is  moved  by  human  beings,  is  operated  by  human 
agents,  and  is  thus  an  active  person,  not  only  for  damage  done  in  the 
breach  of  contracts,  but  for  torts  doing  others  harm.  It  will  not  avail 
either  to  say  that  it  has  no  power  within  the  scope  of  its  authority  to 
do  wrong,  and  can  do  only  the  lawful  things  contemplated  by  the 


lently  assaulted  and  beat  her.  Held, 
in  an  action  against  the  eompany  by 
such  operator  for  such  assault  and  bat- 
tery, that  the  tortious  act  of  the  man- 
ager was  not  within  the  scope  of  his 
employment,  and,  therefore,  that  the 
company  was  not  liable.  Orelly  v. 
Missouri  ft  K.  Tel.  Co.,  84  Kan.  19, 
33  L.  B.  A.  (N.  S.)  328,  113  Pae.  386. 

8B  Louisville  ft  N.  B.  Co.  v.  Boutt, 
25  Ky.  L.  Rep.  887,  76  S.  W.  513. 

Nonsuit,  in  an  action  by  a  tres- 
passer on  a  passenger  train  for  per- 
sonal injuries  sustained  as  a  result  of 
his  being  caused  to  fall,  while  the 
train  was  in  motion,  from  his  place 
on  the  platform  on  the  forward  end 
of  the  ear  next  to  the  tender,  by  being 
struck  by  a  lump  of  coal  thrown  at 
him  by  the  engineer,  held  properly  re- 
fused. Polatty  T.  Charleston  ft  W.  C. 
By.,  67  S.  C.  391,  100  Am.  St.  Bep. 
750,  45  8.  £.  932. 

A  railroad  company  is  not  liable  for 


the  unnecessary  and  wanton  act  of  its 
engineer  iu  starting  his  engine  to- 
wards a  street  car  which  was  crossing 
the  railroad  track  with  the  intent  to 
frighten  the  passengers  on  such  ear, 
as  a  result  of  which  one  of  such  pas- 
sengers jumped  from  the  ear  and  was 
injured.  Stephenson  v.  Southern  Pac. 
Co.,  93  Cal.  558,  15  L.  B.  A.  475,  27 
Am.  St.  Bep.  223,  29  Pac.  234. 

S6Dorsey  Mach.  Co.  v.  McCaffrey, 
139  Ind.  545,  47  Am.  St.  Bep,  290,  38 
N.  E.  208;  Buffalo  Lubricating  Oil 
Co.  V.  Standard  Oil  Co.,  38  Hun  (N. 
Y.)  637,  aff 'd  106  N.  Y.  669,  12  N.  E. 
825;  Dodge  v.  Brad^treet  Co.,  59  How. 
Pr.  (N.  Y.)  104;  Zinc  Carbonate  Co. 
V.  First  Nat.  Bank,  103  Wis.  125,  74 
Am.  St.  Bep.  845,  79  N.  W.  229.  See 
also  Aberthaw  Const.  Co.  v.  Cameron, 
194  Mass.  208,  120  Am.  St.  Bep.  542, 
80  N.  E.  478;  CafiFall  v.  Bandera  Tel. 
Co.,  —  Tex.  Civ.  App.  — ,  136  S.  W. 
105. 
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state  in  the  bestowal  of  its  <sharter,  aixd  that,  therefore,  so  far  as  its 
agents  make  it  do  wrong,  its  acts  are  outside  the  field  of  its  legal 
power,  ultra  vires,  and  void,  not  binding  the  corporation,  and  thus 
that  no  tort  binds  it.  Such  was  the  old  eommon-law  rule,  but  it  is 
.  completely  overruled.  ♦  •  ♦  That  doctrine  may  do  as  to  con- 
tracts, but  it  cannot  plead  this  doctrine  to  screen  itself  from  its 
wrongs  done  to  others  against  their  will  and  rights. '*•'' 

§  3344.  —  Oonversion.  A  corporation  is  liable  for  a  conversion 
of  property  by  an  oflScer  or  agent  in  the  course  of  his  employment.** 
But  where  an  ofScer,  agent  or  servant  of  a  corporation  converts  the 


•7  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  6X1,  56 
L.  R.  A.  804,  88  Am.  St.  Rep.  895,  40 
S.  E.  591. 

''We  entertain  no  doubt  that  an 
action  against  a  corporation  may  be 
maintained  to  recover  damages  caused 
by  conspiracy.  *  •  •  If  actions 
can  be  maintained  against  corpora- 
tions for  malicious  prosecution,  libel, 
assault  and  battery,  and  other  torts, 
we  can  perceive  no  reason  for  holding 
that  actions  may  not  be  maintained 
against  them  for  conspiracy.  It  is  well 
settled  •  *  *  that  the  malice  and 
wicked  intent  needful  to  sustain  such 
actions  may  be  imputed  to  corpora- 
tions." Buffalo  Lubricating  Oil  Co. 
V.  Acme  Oil  Co.,  ;i06  N.  Y.  869,  12  N. 
E.^  825. 

In  Dorsey  Mach.  Co.  v.  McCaf- 
frey, 139  Ind.  545,  47  Am.  St.  Bep. 
290,  38  N.  E.  208,  it  was  held  that,  if 
the  directors  of  a  corporation  and 
the  holders  of  the  greater  number  of 
its  shares  of  stock,  knowing  it  to 
bo  insolvent,  enter  into  a  scheme  to 
fraudulently  increase  its  capital 
stock,  representing  and  pretending 
that  it  is  not  indebted,  and  that  the 
increase  is  solely  for  the  purpose  of 
enabling  it  to  enlarge  its  business, 
and  that  it  is  and  has  been  prosperous 
and  successful  and  thereby  induce  per- 
sons to  purchase  and  pay  for  the  new 
stock,  the  corporation,  as  well  as  the 


guilty  directors  and  stockholders,,  is 
answerable  .for  the  damages  sustained 
by  such  purchasers,  in  an  action  for 
the  conspiracy  and  fraud. 

In  Bogers  v.  Vicksburg,  S.  &  P.  B. 
Co.,  194  Fed.  65,  an  action  for  dam- 
ages against  a  railroad  company, 
based  on  the  ground,  inter  alia,  that 
it  was  a  party  to  a  conspiracy  to  take 
the  life  of  a  certain  man  who  had 
been  lynched  by  a  mob,  to  carrj 
which  mob  the  company  had  char- 
tered a  special  train  to  the  mob's 
leader,  the  (Circuit  court  of  appeals 
reversed  the  judgment  of  the  circuit 
court,  entered  on  a  directed  verdict 
for  the  defendant  and  /emanded  the 
cause  with  injstructions  to  award  a 
new  trial. 

aSFishkill  Sav.  Institution  v.  Na- 
tional Bank  of  Pishkill,  80  N.  Y.  162, 
36  Am.  Bep.  595;  Beach  v.  Fulton 
Bank,  7  Cow.  (N.  Y.)  485;  Yarborough 
V.  Bank  of  England,  16  East  6. 

"The  corporation  is  primarily  liable 
for  the  conversion  or  misappropria- 
tion of  moneys  [belonging  to  third 
persons]  by  its  employees.  The  em- 
ployees of  the  corporation  are  its 
agents  within  the  line  of  their  respec- 
tive duty.  •  *  •  The  usual  remedy 
•  *  •  is  an  action  against  the  cor- 
poration for  the  recovery  of  the 
money  misappropriated."  Sweet  v. 
Montpelier  Sav.  Bank  &  Trust  Co.,  69 
Kan.  641,  77  Pac.  538. 
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property  of  another  when  he  is  not  acting  for  the  corporation,  or 
when,  although  he  may  assume  to  act  for  it,  he  has  no  actual  or  ap- 
parent authority  to  do  so,  the  corporation  will  not  be  liable  therefor .•• 

§3346.  — False  arrest  and  imprisonment  and  malicious  prose- 
cation*  It  would  seem  not  to  be  open  to  question  that,  in  a  proper 
case,  an  action  for  false  arrest  and  imprisonment  ^  or  for  malicious 
prosecution  will  lie  against  a  corporation,*^  and  it  has  been  held  that 


IS  School  Difit«  V.  De  Weese,  100 
Fed.  705;  Layman  v.  Slocomb  &  Co., 
7  Pennew.  (Del.)  403,  76  Atl.  1094; 
Preston  v.  Harqnette  County  8av. 
Bank,  122  Mich.  696. 

A  bank,  is  not  liable  for  the  misap- 
propriation of  money  by  its  cashier, 
actings  as  agent  for  a  third  party,  in 
his  individual  capacity,  although  he 
may  have  been  sole  manager  of  the 
bank.  School  Dist.  v.  De  Weese,  100 
Fed.  705. 

A  bank  which  agreed  to  make  a 
loan  against  collateral  and  thereafter 
turns  the  collateral  over  to  one  of  its 
officers  who  made  the  loan  personally 
and  thereafter  converted  the  collat- 
eral, is  not  liable  for  such  conversion. 
McKinnon  v.  Western  Development 
Co.,  212  Fed.  702.  See  also  Schu- 
macher V.  Greene  Cananea  Copper  Co., 
117  Minn.  124,  134  N.  W.  510. 

A  corporation  sued  for  conversion 
in  that  certain  of  its  employees  ajs- 
sisted  the  owner  of  mortgaged  chat- 
tels who  was  indebted  to  the  corpora- 
tion in  preventing  the  seizure  of  such 
chattels  by  an  agent  of  the  mortgagee 
is  entitled  to  the  general  affirmative 
charge  requested  by  it,  the  act  of  its 
employees  being  so  disconnected  and 
apart  from  the  service  which  they 
were  employed  to  render  as  not  to 
subject  it  to  any  liability  therefor. 
Henderson-Mizell  Mercantile  Co..^  v. 
Chapman  &  Co.,  3  Ala.  App.  296,  57 
So.  82. 

M  United  States.  First  Nat.  Bank 
of  Carlisle,  Pennsylvania  v.  Graham, 
100  IT.  S.  699,  25  L.  Ed.  750. 


Mayfield  v.  St.  Louis,  I. 
M.  &  8.  Ry.  Co.,  97  Ark.  24,  32  L.  E. 
A.  (N.  8.)  525,  133  S.  W.  168. 

District  of  Oolmnbia.  United  Cigar 
Stores  Co.  v.  Young,  36  App.  Cas.  390. 

Iowa.  White  v.  International  Text- 
book Co.,  173  Iowa  192,  155  N.  W.  298. 

Minnesota.  Hopkins  v.  Milaca  State 
Bank,  120  Mnn.  533,  139  N.  W.  814; 
Peake  v.  Milaca  State  Bank,  120  Minn. 
455,  Ann.  Cas.  1914  B  1284,  139  N. 
W.  813. 

IfflssourL  Wehmeyer  v.  Mulvihill, 
150  Mo.  App.  197,  130  &.  W.  681. 

Wisconsin.  See  Topolewski  &  Plank- 
inton  Packing  Co.,  143  Wis.  52,  126  N. 
W.  554. 

91  United  States.  First  Nat.  Bank 
of  Carli3le,  Pennsylvania  v.  Graham, 
100  IT.  S.  699,  26  L.  Ed.  750. 

Iowa.  White  v.  International  Text- 
book Co.,  173  Iowa  192,  155.  N.  W.  298. 

Massachusetts.  White  v.  Apsley 
Bubber  Co.,  194  Mass.  97,  8  L.  R.  A. 
(N.  S.)  484,  80  N.  E.  500. 

Minnesota.  Hopkins  v.  Milaca  State 
Bank,  120  Minn.  533,  139  N.  W.  814; 
Peake  v.  Milaca  State  Bank,  120 
Minn.  455,  Ann.  Cas.  1914  B  1284,  139 
K  W.  813. 

Montana.  Grorud  v.  LossI,  48'  Mont. 
274,  136  Pac.  1069. 

New  York.  Scott  v.  Dennett  Sur- 
passing Coffee  Co.,  51  App.  Div.  321, 
64  N;  Y.  Supp.  1016. 

North  Carolina.  Minter  v.  Southern 
Exp.  Co.,  153  N.  C.  507,  69  S.  E.  497. 

Wisconsin.  See  Topolewski  v.  Plank- 
inton  Packing  Co.,  143  Wis.  52,  126 
N.  W.  554. 
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A  railroad  company,  or  any  other  corporation,  is  liable  for  a  false 
arrest  and  imprisonment  or  a  malicious  prosecution  made,  caused  or 
instituted  by  an  officer,  agent  or  servant  in  the  course  of  his  employ- 
ment, although  he  may  have  had  no  authority  to  cause  arrests  or  im- 
prisonment or  to  institute  criminal  prosecutions  without  probable 
cause.  If  he  has  general  authority  to  make  or  cause  arrests  or  insti- 
tute prosecutions  for  offenses  against  the  corporation,  and  undercolor 
of  such  authority  makes  or  causes  a  false  arrest  or  prosecution  with-, 
out  probable  cause,  his  act  is  in  the  course  of  his  employment,  and 
this  is  sufficient  to  render  his  principal  liable ;  and  the  malice  of  the 
officer,  agent  or  servant  in  such  a  case  is  imputable  to  the  corpora- 
tion.^   And  it  has  also  been  held  that  the  same  is  true  where  an 


M  United  SUtes.  Lake  Shore  &  M. 
S.  B.  Co.  V.  Prentice,  147  U.  S.  101,  37 
L.  Ed.  97 ;  Harris  v.  Louisville,  N.  O. 
&  T.  B.  Co.,  35  Fed.  116;  Copley  v. 
Grover  &  Baker  Sew.-Maeh.  Co.,  2 
Woods  494,  Fed.  Cas.  No.  3,213. 

Alabama,  Jordan  v.  Alabama  Great 
Southern  B.  Co.,  74  Ala.  85,  49  Am. 
Bep.  800,  ovejruling  Owsley  v.  Mont- 
gomery &  W.  P.  B.  Co.,  37  Ala.  560. 

Illinois.  Springfield  Engine  & 
Threshing  Co.  v.  Green,  25  HI.  App. 
106. 

Indiana.  Pennsylvania  Co.  v.  Wed- 
dle,  100  Ind.  138;  American  Exp.  Co. 
V.  Patterson,  73  Ind.  430. 

Eaaaaa.  Atchison,  T.  &  S.  F.  B.  Co. 
V.  Brown,  57  Kan.  785,  48  Pac.  31; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce, 
36  Kan.  350,  59  Am.  Bep.  571,  13  Pac. 
609. 

Eentncky.  Louisville  &  N.  B.  Co.  v. 
Owens,  164  Ky.  557,  175  S.  W.  1039. 

Maryland.  Baltimore  &  T.  Turn- 
pike Boad  V.  Green,  86  Md.  161,  37 
Atl.  642. 

ManBachnsetts.  Krulevitz  v.  East- 
ern B.  B.,  140  Mass.  573,  5  N.  E.  500; 
Murdock  v.  Boston  &  A.  B.  Co.,  133 
Mass.  15,  41  Am.  Bep.  57,  note,  43 
Am.  Bep.  480;  Beed  v.  Home  Sav. 
Bank,  130  Mass.  443,  39  Am.  Bep.  468. 

Michigan.  Turner  v.  Phceniz  Ins. 
Co.,  55  Mich.  236,  21  N..W.  326. 

Mississippi     Williams  v.  Planters' 
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Ins.  Co.,  57  Miss.  759,  34. Am.  Bep. 
494. 

Miflsourl^  Boogher  v.  Life  Ass'n  of 
America,  75  Mo.  319,  42  Am.  Bep.  413, 
overruling  Childs  v.  Bank  of  MisBOori, 
17  Mo.  213,  and  Gillett  v.  Miasouri 
Valley  B.  Co.,  55  Mo.  315, 17  Am.  Rep. 
653. 

Keyada^  Bieord  v.  Central  Pae.  B. 
Co.,  15  Nev.  167. 

New  Jersey.  Vance  v.  Erie  By.  Co., 
32  N.  J.  L.  334,  90  Am.  Dec.  665. 

New  York.  Willard  v.  Holmes, 
Booth  &  Haydens,  142  N.  T.  492,  37 
N.  E.  480;  Palmeri  v.  Manhattan  By. 
Co.,  133  N.  Y.  261,  16  L.  B.  A.  136,  28 
Am.  St.  Bep.  632,  30  N.  E.  1001;  Mor- 
ton V.  Metropolitan  Life  Ins.  Co.,  103 
N.  Y.  645,  34  Hun  366;  Lynch  v.  Met- 
ropolitan El.  By.  Co.,  90  N.  Y.  77,  43 
Am.  Bep.  141;  Scott  v.  Dennett  Sur- 
passing Coffee  Co.,  51  App.  Div.  321, 
64  N.  Y.  Supp.  1016;  Manasha  v. 
Boyal  Ben.  Society,  21  Misc.  474,  47 
N.  Y.  Supp.  628,  20  Misc.  732,  46  N. 
Y.  Supp.  1096. 

North  Carolina.  Hussey  v.  Norfolk 
Southern  B.  Co.,  98  N.  C.  34,  2  Am. 
St.  Bep.  312,  3  S.  E.  923. 

Oklahoma^  Chicago,  B.  I.  ft  P.  B. 
Co.  V.  HoUiday,  30  Okla.  680,  39  L.  B. 
A.  (N.  S.)  205,  120  Pac.  927. 

Tenneesee.  Whelese  v.  Second  Kat. 
Bank,  1  Bazt.  469,  25  Am.  Bep.  783. 

England.   Eastern  Counties  By.  Go. 


» 

Ch.  52]  Liability  op  Corporation  for  Torts  [§  3345 

oflScer,  agent  or  servant  of  a  corporation  maliciously  or  wrongfully, 
but  in  the  course  of  his  employment,  institutes  or  prosecutes  a  civil 
action,  attachment  or  other  proceeding,  in  the  name  of  and  for  the 
corporation.^  Of  course,  where  the  agent  or  servant  accomplishing  a 
false  arrest  or  imprisonment  or  instituting  a  malicious  prosecution,  is 
not,  at  the  time,  acting  within  the  scope  of  his  authority  or  in  the 
course  of  his  employment,  the  corporation  will  not  be  liable.^    More- 


V.  Broom,  6  Ezch.  314;  Edwards  v. 
Midland  By.  Co.,  6  Q.  B.  Div.  287. 

Thus  where  the  electric  light  bulbs 
of  a  corporation  have  been  broken  by 
unknown  persons  and  a  watchman  in 
the  corporation's  employ  causes  the 
arrest  of  a  person  whom  he  suspects 
of  having  broken  some  of  them,  he  is 
acting  for  the  benefit  of  the  corpora- 
tion, and  if  the  arrest  is  illegal  and 
without  probable  cause,  the  corpora- 
tibn  will  be  liable  to  the  person  ar- 
rested, and  the  fact  that  the  arrest 
is  actuaUy  made  by  some  one  other 
than  fhe  watchman  who  instigated  it 
does  not  affect  the  corporation's  lia- 
bility. Pearson  v.  Great  Southern 
Ijumber  Co.,  134  La.  117,  L.  B.  A. 
1916  F  1£47,  63  So.  759. 

The  corporation  is  liable  if  the  act 
was  authorized  or  ratified  by  the  cor- 
poration. Farmers'  Mut.  Fire  Ina. 
Ass'n  y.  Stewart,  167  Ind.  544,  79  N. 
£.  490. 

Where,  in  an  action  against  a  cor- 
poration for  malicious  prosecution,  it 
appears  that  in  prosecuting  the  plain- 
tiff the  corporation's  agent  was  not 
acting  in  any  personal  or  private  ca- 
pacity but  assumed  to  act  in  the  cor- 
poration 's  interest  and  in  the  further- 
ance of  its  business  in  a  matter  over 
which  he  had  general  supervision  and 
that  tiie  corporation 'd  attorney  was 
advised  of  the  agent's  contemplated 
action,  and  after  plaintiff's  arrest  em- 
ployed counsel  to  take  charge  of 
the  case,  the  question  of  the  corpora- 
tion's liability  for  its  agent's  act 
will,  at  least,  be  one  for  the  jury. 


Lammers  v.  Mason,  123  Minn.  204,  143 
N.  W.  359. 

•8  Alabama.  Jefferson  County  Sav. 
Bank  v.  Eborn,  84  Ala.  529,  4  So.  386. 

Ooxmecticut.  Goodspeed  v.  East 
Haddam  Bank,  22  Conn.  530,  58  Am. 
Dec.  439. 

Kansas.  Wheeler  Sb  Wilson  Mfg.  Go. 
V.  Boyce,  36  Kan.  350,  59  Am.  Rep. 
571,  13  Pac.  609;  Western  News  Co. 
V.  Wilmarth,  33  Kan.  510,  6  Pac.  786. 

Michigan.  Wachsmuth  v.  Mer- 
chants' Nat.  Bank,  96  Mich.  426,  2(1 
L.  B.  A.  278,  56  N.  W.  9. 

Tennessee.  Wheless  v.  Second  Nat. 
Bank,  1  Bazt.  469,  25  Am.  Bep.  783. 
^  94  Atchison,  T.  ft  S.  F.  B.  Co.  v. 
Brown,  57  Kan.  785,  48  Pac.  31;  Walk- 
er ▼.  Culman,  9  Kan«  App.  691,  59  Pac. 
606;  Central  By.  Co.  v.  Brewer,  78  Md. 
394,  27  L.  B.  A.  63,  28  Atl.  615; 
Tolchester  Beach  Improvement  Co.  of 
Kent  County  v.  Steinmeier,  72  Md. 
313,  8  L.  B.  A.  846,  20  Atl.  188;  Car- 
ter V.  Howe  Mach.  Co.,  51  Md.  290,  34 
Am.  Bep.  311;  Mulligan  v.  New  York 
ft  B.  B.  By.  Co.,  129  N.  Y.  506, 14  L.  B. 

A.  791,  26  Am.  St.  Bep.  539,  29  N.  E. 
952;  MaU  v.  Lord,  39  N.  Y.  381,  100 
Am.  Dec.  448;  Allen  ▼.  London  ft  S. 
W.  By.  Co.,  L.  B.  6  Q.  B.  65;  Poulton 
y.  London  ft  S.  W.  By.  Co.,  L.  B.  2  Q. 

B.  534. 

Thus  a  railroad  company  will  not  be 
liable  for  the  act  of  its  station  cashier 
in  causing  the  arrest  and  imprison- 
ment of  a  fdrmer  passenger  on  the 
company's  train,  after  his  arrival  at 
his  hotel,  on  the  unfounded  charge  of 
having    stolen    certain    oif    the    com- 
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over,  there  are  courts  which  take  the  position  that,  except  perhaps 
where  the  arrest  and  imprisonment  or  the  prosecution  was  brougiit 
about  for  the  purpose  of  preventing  the  commission  of  a  crime  against 
the  corporation  or  of  nullifying  the  effect  of  one  actually  committed 
against  it,  as,  for  example,  by  recovering  property  stolen  from  it,* 


pany's  money  of  wjfch  the  cashier 
had  the  custody,  where  the  company 
has  neither  expressly  authorized  the 
act  nor  ratified  it,  such  act  not  com- 
ing within  the  scope  of  the  agent's 
authority  and  not  being  done  in  the 
ordinary  course  of  the  company's 
business.  Daniel  v.  Atlantic  Coast 
Line  R.  Co.,  136  N.  C.  517,  67  L.  R. 
A.  455,  1  Ann.  Cas.  718,  48  8.  E.  816. 

It  seems  that  want  of  power  in  the 
president-manager  of  a  corporation, 
sued  for  malicious  prosecution,  to  bind 
the  corporation  in  the  matter  of  the 
institution  of  the  prosecution  forming 
the  basis  of  the  action  may  be  proved 
by  the  by-laws  and  minutes  of  the  cor- 
poration. Schwarting  v.  Van  "Wie 
New  York  Grocery  Co.,  69  N.  Y.  App. 
Div.  282,  74  N.  Y.  Supp.  747.  Se« 
11896  et  seq. 

96  <<  There  is  a  marked  distinction 
between  an  act  done  for  the  purpose 
of  protecting  the  property  by  prevent- 
ing a  felony  or  of  recovering  it  back, 
and  an  act  done  for  the  purpose  of 
punishing  the  offender  for  that  which 
has  already  been  done.  There  is  no 
implied  autht)rity  in  a  person  having 
the  custody  of  property  to  ^ake  such 
steps  as  he  thinks  fit  to  punish  a  per- 
son who  he  supposes  has  done  some- 
thing with  reference  to  the  property 
which  he  has  not  done.  The  act  of 
punishing  the  offender  is  not  anything 
done  with  reference  to  the  property. 
It  is  done  merely  for  the  purpose  of 
vindicating  justice.  And  in  this  re- 
spect there  is  no  difference  between  a 
railway  company,  which  is  a  corpora- 
tion, and  a  private  individuaL  If  the 
law  were  that  the'  defendants  are  re- 
sponsible for  the  act  of  their  booking 


clerk  in  giving  the  plaintiff  into  ens- 
tody  on  an  unfounded  charge,  every 
shopkeeper  in  London  would  be  an- 
swerable for  any  act  done  by  a  shop- 
man left  in  his  shop  who  chose  to 
accuse  a  person  of  having  attempted 
to  plunder  the  shop,  every  merchant 
would  be  responsible  for  a  similar  act 
of  his  clerk,  and  every  gentleman  for 
the  act  of  his  butler  or  coachman." 
Allen  ▼•  London  ft  8.  W.  By.  Co.,  L 
B.  6  Q.  B.  65  (per  Blackburn,  J.). 

"For  us  to  3ay  that  an  agent  can 
by  his  acts  subject  his  principal  t^ 
liability  in  damages  to  any  one  injured 
by  his  said  acts,  done  when  he  was  not 
about  his  master's  business,  and  had 
no  express  or  implied  authority  to  do 
them,  but  was  merely  seeking  to 
avenge  a  supposed  wrong  already  com- 
mitted or  to  vindicate  public  justice, 
would  be  carrying  the  doctfine  of  re- 
spondeat superior  far  beyond  its 
acknowledged  limits.  A  servant  in- 
trusted with  his  master's  goods  may 
do  what  is  necessary  to  preserve  and 
protect  them,  because  his  authority  to 
do  so  is  clearly  implied  by  the  nature 
of  the  service;  but  when  the  property 
has  been  taken  from  his  custody  or 
stolen,  and  the  crime  has  already  been 
committed,  it  cannot  be  said  that  a 
criminal  prosecution  is  necessary  for 
its  preservation  or  protection.  This 
may  lead  to  the  punishment  of  the 
thief  or  the  trespasser,  but  it  certain- 
ly will  not  restore  the  property,  or 
tend  in  any  degree  to  preserve  or  pro- 
tect it.  It  is  an  act  clearly  withont 
the  scope  of  the  agency,  and  cannot 
possibly  be  brought  within  the  limits 
of  the  implied  authority  of  the  agent 
It  wou}d  seem  that  so  plain  a  proposi* 
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such  act  cannot  be  deemed  to  come  within  the  scope  of  the  agent's  or 
servant's  authority  or  to  have  been  committed  in  the  course  of  his 


Hon  should  need  neither  argument  nor 
authority  to  support  it,  but  we  are 
abundantly  supplied  with  both  in  the 
cases  upon  the  subject.  It  is  not  in« 
tended  to  assert  that  a  principal  can- 
not be  held  responsible  for  the  wilful 
or  malicious  acts  of  the  agent,  when 
done  within  the  scope  of  his  authority^ 
but  that  he  is  not  liable  for  sueh  acts, 
unless  previously  expressly  authorized 
or  subsequently  ratified,  when  they 
are  done  outside  of  the  course  of  the 
agent's  employment|  and  beyond 
the  scope  of  his  authority^  as  when  the 
agent  steps  aside  from  the  duties  as- 
signed to  him  by  the  principle  to 
gratify  some  personal  animosity,  or  to 
give  vent  to  some  private  feeling  of 
his  own  (McManus  v.  Orickett,  1  East, 
106),  or,  as  is  forcibly  stated  by  Lord 
Kenyon  in  the  case  «ited,  quoting  in 
part  from  Lord  Holt:  'No  master  is 
chargeable  with  the  acts  of  his  serv- 
ant but  when  he  acts  in  the  execution 
of  the  authority  given  him.  Now, 
when  a  servant  quits  sight  of  the  ob- 
ject for  which  he  is  employed,  and, 
without  having  in  view  his  master's 
orders,  pursues  that  which  his  own 
malice  suggests,  he  no  longer  acts  in 
pursuance  of  the  authority  given  him, 
and  his  master  will  not  be  answerable 
for  his  acts.'  •  ♦  #  it  may.  •  •  • 
bo  gathered  from  the  books  as  a  gen- 
eral rule,  which  is  clearly  applicable 
to  the  facts  of  this  case,  that  if  the 
servant,  instead  of  doing  that  which 
he  is  employed  to  do,  does  something 
else,  which  he  is  not  employed  to  do 
at  all,  the  master  cannot  be  said  to  do 
it  by  his  servant,  and  therefore  is  not 
responsible  for  what  he  does.  It  is 
not  sufficient  that  the  act  showed  that 
he  did  it  with  the  intent  to  benefit  or 
to  serve  the  master.  It  must  be  some- 
thing done  in  attempting  to  do  what 
tbe  master  has  employed  the  servant 


to  do.  •  *  •  Nor  does  the  question 
of  liability  depend  on  the  quality  of 
the  act,  but  rather  upon  the  other 
question — ^whether  it  has  been  per- 
formed in  the  line  of  duty,  and  within 
the  scope  of  the  authority  conferred 
by  the  master.  The  facts  of  this  case 
do  not  bring  it  within  the  principle. 
There  is  no  .ground  for  saying  that 
what  was  done  by  the  agent  was  in  the 
ordinary  course  of  the  business  of  the 
company,  nor  that  it  was  for  its  bene- 
fit, except  in  so  far  as  it  is  for  the 
benefit  of  all  the  citizens  of  the  state 
that  a  criminal  should  be  prosecuted, 
convicted,  and  punished.  If  the  agent 
acted  from  a  sense  of  the  duty  which 
rssts  on  every  one  to  give  in  charge 
a  person  who  he  thinks  has  committed 
a  felony,  his  conduct,  while  commend- 
able, would  in  no  way  be  connected 
with  the  defendant  so  as  to  fasten 
liability  upon  it. ' '  Daniel  v«  Atlantic 
Coast  Line  B.  Co.,  136  N.  C.  517,  67 
L.  B.  A.  455,  1  Ann.  Cas.  718,  48  S.  E. 
816. 

''In^  case  where  a  station  agent 
for  a  railway  company,  having  the 
care,  custody,  and  supervision  of  the 
property  of  his  master  at  the  station 
where  he  is  located,  in  furtherance  of 
his  master 's  business,  while  in  pursuit 
of  property  stolen  from  his  master, 
while  in  possession  of  such  agent,  and 
with  a  specific  intent  of  recovering 
such  stolen  property  back  for  his  mas- 
ter, procures  the  issuance  and  service 
of  a  search  warrant,  by  which  the 
dwelling  house  of  an  innocent  per3on 
is  wrongfully  searched,  and  the  issu- 
ance of  such  warrant  having  been 
without  probable  cause,  and  with  mal- 
ice, held,  that  the  agent  was  acting 
within  the  scope  of  his  authority,  and 
the  master  will  be  held  liable  in  dam- 
ages for  such  wrongful  search,  not- 
withstanding the  master  did  not  di- 
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employinent.  In  other  words,  the  vindication  of  the  criminal  law 
through  the  punishment  of  a  wrongdoer  is  not  a  duty  devolved  by  the 
corporation  upon  its  agent  or  servant.** 

§3346.  — Fraud  and  deceit.  It  is  now  thoroughly  well  settled 
that  the  fraud  and  deceit  of  the  officers  and  agents  of  a  corporation, 
in  Ae  course  of  their  employment,  and  for  the  benefit  of  the  corpora- 
tion,  is  imputable  to  the  corporation,  although  it  may  have  been 
unauthorized,  or  even  contrary  to  instructions.  This  is  true,  no(  only 
when  the  fraud  or  deceit  is  set  up  by  the  other  party  as  ground  for 
rescission  of  a  contract  into  which  he  was  thereby  induced  to  enter,*^ 


rectly  authorize  or  afterward3  ratify 
the  proeurement  of  sueh  search  war- 
rant.'* Chicago,  B.  I.  &  P.  R.  Co.  ▼. 
HoUiday,  30  Okla.  680,  39  L.  B.  A.  (N. 
6.)  205, 120  Pac.  927  (headnote  by  the 
court).  • 

96  See  the  cases  cited  in  the  preced- 
ing note. 

Declaring  the  theoretical  basis  of 
a  criminal  prosecution  to  be  the  pro* 
tection  of  society  and  the  vindication 
of  public  justice  and  not  the  obtain- 
ing of  personal  satisfaction  for  the 
wrong  committed,  and  that,  therefore, 
the  institution  of  such  a  prq|^cution 
could  not  be  regarded  as  coming  with- 
in the  scope  or  as  done  in  the  courjse 
of  an  agent's  employment,  the  court, 
in  Pressley  v.  Mobile  &  G.  R.  Oo.,  15 
Fed.  199,  held  that  a  railroad  company 
was  not  liable  to  a  third  person  made 
defendant  in  a  criminal  prosecution 
for  larceny  based  upon  depredations 
on  the  company's  timber  lands  and  in- 
stituted by  the  company's  land  agent 
who,  it  was  claimed,  acted  maliciously 
and  without  probable  cause. 

''Where  the  corporation  is  Bought 
to  be  held  liable  for  the  wrongful  and 
malicious  act  of  its  agent  or  servant 
in  putting  the  criminal  law  in  oper- 
ation against  a  party  upon  a  charge 
of  having  fraudulently  embezzled  the 
money  and  goods  of  the  company,  in 
order  to  sustain  the  right  to  recover, 


it  should  be  made  to  appear  that  the 
agent  was  expressly  authorized  to  act 
as  he  did  by  the  corporation.  The 
doing  of  such  an  act  could  not,  in  the 
nature  of  things,  be  in  the  exercise 
of  the  ordinary  duties  oi  the  agent  or 
servant  intrusted  with  the  custody  of 
the  company's  money  or  goods;  and 
before  the  corporation  can  be  made 
liable  for  such  an  act,  it  must  be 
shown  either  that  there  was  express 
precedent  authority  for  doing  the  act, 
or  that  the  act  has  been  ratified  and 
adopted  by  the  corporation."  Carter 
V.  Howe  Maeh.  Co.,  51  Md.  290,  34 
Am.  Bep.  311.  See  also  Beiswanger 
V.  American  Bonding  &  Trust  Co.,  98 
Md.  287,  57  Atl.  202. 

arutaitad  Btatea.  Tyler  v.  Savage, 
143  U.  8.  79,  36  L.  Ed.  82. 

Alabama.  Montgomery  Southern 
By.  Co.  V.  Matthews,  77  Ala.  357,  54 
Am.  Bep.  00. 

Oolorada  Zang  v.  Adams,  23  Colo. 
408,  58  Am.  St.  Bep.  249,  48  Pac.  509. 

Maryland.  Fear  v.  Bartlett,  81  Md. 
435,  32  Atl.  322;  Savage  v.  Bartlett, 
7%  Md.  561,  28  Atl.  414. 

MiflBOori.  Bamsey  v.  Thompson 
Mfg.  Co.,  116  Mo.  313,  22  a  W.  719. 

New  Jersey.  Gkirrison  v.  Technio 
Electrical  Works,  55  N.  J.  Eq.  708,  37 
Atl.  741;  Vreeland  v.  New  Jersey 
Stone  Co.,  29  N.  J.  Eq.  188. 

New  York.     Cragie  v.  Hadley,  99 
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but  also  where  it  is  I'elied  upon  as  groimd  for  an  action  of  deceit 
against  the  corporation.®*  A  corporation  is  liable,  for  example,  for 
false  representations  made  by  an  officer  or  agent  in  selling  goods, 
where  he  was  authorized  to  sell  the  goods,  although  he  may  not  have 
been  authorized  to  make  the  false  representations,^  and  althcmgh  the' 


N.  Y.  131,  52  Am.  Rep.  9,  1  N.  E.  537; 
New  York  Exch.  Co.  v.  De  Wolf,  31 
N.  Y.  273. 

Kortb  Dakota.  Gunderson  v.  Ha- 
vana-Clyde Min.  Co.,  22  N.  D.  329,  133 
N.  W.  554. 

Virginia.  Virginia  Land  Co.  v. 
Haupt,  9Q  Va,  533,  44  Am.  St.  Rep. 
939,  19  S.  B.  168;  Crump  v.  United 
States  Mim  Co.,  7  Gratt.  352,  56  Am. 
Dec  118. 

WiBconsin.  HcClellan  v.  Scott,  24 
Wis.  81;  Waldo  v.  Qhicago,  St.  P.  Sb 
P.  B.  Co.,  14  Wis.  575. 

England.  New  Brunswick  &  C.  Bail- 
way  &  Land  Co.  v.  Conybeare,  9  H.  L. 
Cas.  740^  Central  By.  Co.  of  Venezuela 
V.  K^sch,  L.  B.  2  H.  L.  99;  Western 
Bank  of  Scotland  v.  Addie,  L.  B.  1 
H.  L.  Sc.  157. 

In  an  English  ease  it  was  said  in 
regard  to  rescission  of  a  contract  for 
fraud:  *' Where  a  person  has  been 
drawn  into  a  contract  to  purchase 
shares  belonging  to  a  company  by 
fraudulent  misrepresentations  of  the 
directors,  and  the  directors,  in  the 
name  of  the  company,  seek  to  enforce 
that  contract,  or  the  person  who  has 
been  deceived  in/gtitutes  a  suit  against 
the  company  to-  rescind  the  contract 
on  the  ground  of  fraud,  the  misrepre- 
sentations are  imputable  to  the  com- 
pany, and  the  purchaser  cannot  be 
held  to  his  contract,  because  a  com- 
pany cannot  retain. any  benefit  which 
it  has  obtained  through  the  fraud  of 
its  agents."  Western  Bank  of  Scot- 
land V.  Addie,  L.  B.  1  H,  L.  Sc.  157. 

98  United  States.  Breyfogle  y. 
Walsh,  80  Fed.  172. 

Arkansas.  Binghampton  Trust  Co. 
Y.  Auten,  68  Ark.  299,  82  Am.  St.  Bep. 
295,  57  S.  W.  1105. 


Tndianit,  Dorsey  Mach.  Co.  v.  Mc- 
Caffrey, 139  Ind.  545,  47  Am.  St.  Bep. 
290,  38  N.  E.  208. 

New  Jersey.  Candy  v.  Globe  Bub- 
ber  Co.,  37  N.  J.  Eq.  175.  Contra 
Kennedy  v.  McKay,  43  N.  J.  L.  288, 
39  Am.  Bep.  581. 

Kew  Yoik.  Jarvis  v.  Manhattan 
Beach  Co.,  148  N.  Y.  652,  31  L.  B.  A. 
776,  51  Am.  St.  Bep.  727,  43  N.  E.  68; 
Fifth  Ave.  Bank  of  New  York  v. 
Forty-Second  St.  &  G.  St.  Ferry  B. 
Co.,  137  N.  Y.  231,  33  Am.  St.  Bep. 
712,  33  N.  E.  378;  Cragie  v.  Hadley, 
99  N.  Y.  131,  52  Am.  Bep.  9,  1  N.  E. 
537. 

Korth  OaroUna»  Peebles  v.  Patapsco 
Guano  Co.,  77  N.  C.  233,  24  Am.  Bep. 
447. 

Obio.  Bartholomew  v.  Bentley,  15 
Ohio  659,  45  Am.  Dec.  596. 

Pennsylvania.  Erie  City  Iron  Works 
V.  Barber,  106  Pa.  St.  125,  51  Am. 
Bep.  508. 

Wisconsin.  Zinc  Carbonate  Co.  v. 
First  Nat.  Bank,  103  Wis.  125,  74  Am. 
St.  Bep.  845,  79  N.  W.  229. 

England.  Banger  v.  Great  Western 
By.  Co.,  5  H.  L.  Cas,  72;  Barwick  v. 
English  Jx)int  Stock  Bank,  L.  B.  2 
Ezch.  259;  Mackay  v.  Commercial 
Bank  of  New  Brunswick,  L.  B.  5  P. 
C.  394. 

A  corporation  may  be  liable  for 
making  a  false  return  to  a  writ,  as 
for  example,  a  writ  of  mandamus. 
Argent  v.  I>ean  &  Chapter  of  St. 
Paul's,  cited  in  Yarborough  v.  Bank 
of  England,  16  East  6. 

•9  Peebles  v.  Patapsco  Guano  Co.,  77 
N.  C.  233,  24  Am.  Bep.  447;  Erie  City 
•  Iron  Works  v.  Barber,  106  Pa.  St.  125, 
51  Am.  Bep.  508. 
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purchaser's  personal  acquaintance  with  and  reliance  upon  the  officer 
aided  the  sale.^  And  it  is  liable  for  false  and  fraudulent  representa- 
tions made  by  its  officers  or  agents  authorized  to  solicit  subscriptions 
to  its  capital  stock.* 

In  an  action  of  deceit 'against  a  corporation  fop  false  and  fraudulent 
r^resentations  of  its  agent  in  selling  property,  it  was  said  in  a  Penn- 
sylvania case:  "As  a  corporation  can  only  speak  or  act  by  agent, 
there  is  stronger  reas(»i  for  holding  it  answerable  for  the  acts  and 
representations  of  the  agent  done  within  the  ostensible  scope  of  his 
authority  and  while  transacting  the  business  of  the  principal,  than 
where  the  principal  is  a  natural  person.  However,  the  same  rule 
applies  alike  to  natural  and  artificial  persons.  'The  purchaser  can 
maintain  an  action  of  deceit  against  the  innocent  principal,  when  the 
fraud  of  the  agent  has  been  committed  within  the  scope  of  his  author- 
ity, and  where  the  principal  has  benefited  by  it.  In  this  respect  it 
makes  no  difference  whether  the  principal  be  a  corporation  or  an 
individual.'  "• 

But  an  officer  or  agent  of  a  corporation  may  take  advantage  of  his 
position  to  perpetrate  a  fraud  upon  third  persons,  acting,  not  for  the 
feorporation,  but  for  his  own  benefit,  and  in  violation  of  his  duty  to 
the  corporation.  In  such  a  case  he  certainly  does  not  act  in  the  course 
of  his  employment,  but'he  may  act  in  the  apparent  course  of  his 
employment,  and  thus  deceive  the  other  party.  The  question  then 
arises  whether  the  corporation  or  the  innocent  third  person  should 
suffer,  both  in  fact  being  innocent,  and,  in  answering  this  question, 
the  courts  have  differed.  Some  of  the  courts  hold  that  where,  an  officer 
or  agent  of  a  corporation  perpetrates  a  fraud  upon  an  innocent  third 
person,  but  for  his  own  benefit,  and  not  for  the  benefit  of  the  corpora- 
tion, the  corporation,  being  without  fault  in  the  matter,  is  not  liable, 

IGhurehUI   v.   St.   George  Develop-  a  railway,  these  objects  can  only  be 

ment  Co.,  174  N".  Y.  App.  I>iv.  1,  160  accomplished   through   the  agency  of 

N.  Y.  Supp.  357.  individuals;  and  there  can  be  no  doubt 

S  As  to  fraud  in  procuring  subscrip-  that  if  the  agents  employed  conduct 

tions  to  stock  generally,  see  { 610  et  themselves   fraudulently,    so    that    if 

seq.  they  had  been  acting  for  private  em- 

3  Erie  City  Iron  Works  v.  Barber,  ployers,   the  persons  for   whom   they 

106  Pa.  St.  125,  51  Am.  Rep.  508.  were  acting  would  have  been  affected 

"Strictly     speaking,"     said     Lord  by   their  fraud,   the   same   principles 

Cranworth,  "a  corporation  cannot  it-  must    prevail     where     the    principal 

self  be  guilty  of  fraud.    But  where  a  under  whom  the  agent  acts  is  a  cor- 

corporation  is  formed  for  the  purpose*  poration."    Banger  v.  Great  Western 

of    carrying    on    a    trading    or    other  Ry.  Co.,  5  H.  L,  Cas.  86. 
speculation  for  profit,  such  as  forming 
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although  the  ofScer  or  agent  may  have  acted  in  the  apparent  course 
of  his  employment.*  The  weight  of  authority,  however,  in  this  coun- 
try at  least,  is  to  the  contrary,  and  to  the  effect  that  a  corporation  is 
liable  to  innocent  third  persons,  by  estoppel,  for  the  fraud  and  deceit 
of  its  officers  and  agents,  acting  in  the  apparent  course  of  their  em- 
ployment, although  it  did  not  authorize  or  know  of  the  fraud  or  deceit, 
and  although  it  may  have  been  committed  by  the  officer  or  agent  for 
his  own  benefit,  and  with  intent  to  defraud  the  corporation.*  This 
doctrine  is  that,  ''where  the  principal  has  clothed  his  agent  with 
power  to  do  an  act  upon  the  existence  of  some  extrinsic  fact,  neces- 
sarily and  peculiarly  within  the  knowledge  of  the  agent,  and  oVthe 
existence  of  which  the  act  of  executing  the  power  is  itself  a  repre- 
sentation, a  third  person  dealing  with  such  agent  in  entire  good  faith 
pursuant  to  the  apparent  power,  may  rely  upon  the  representatiQU, 
and  the  principal  is  estopped  from  denying  its  truth  to  his  preju- 
dice.''• 

In  accordance  with  this  doctrine,  it  has  been  held  that  a  corpora^ 
tion  is  liable  to  innocent  third  persons  for  the  act  of  its  agent,  having 
general  authority  to  issue  certificates  of  stock,  for  fraudulent  issuing 
certificates  for  his  own  benefit;''  that  a  railroad  or  warehouse  com- 


4Friedlander  v.  Texas  &  P.  B.  Co., 
130  U.  S.  416,  32  li.  Ed.  991;  British 
Mat.  Banking  Co.  v.  Charnwood 
Porest  By.  Co.,  18  Q.  B.  Div.  714,  and 
other  cases  specifically  referred  to  in 
the  notes  following. 

ft  St.  Louis  &  I.  M.  R.  Co.  v.  Lamed, 
103  HI.  293;  Phillips  v.  Mercantile 
Xat.  Bank,  140  N.  Y.  656,  37  Am.  St. 
Rep.  596,  35  N.  £.  982;  Fifth  Ave. 
Bank  of  New  York  v.  Forty-Second 
St.  ft  G.  St.  Ferry  E.  Co.,  137  N.  Y. 
231,  19  L.  B.  A,  331,  33  Am.  St.  Bep. 
712,  33  N.  E.  378;  Bank  of  Batavia 
V.  New  York,  L.  E.  ft  W.  B.  Co.,  106 
N.  Y.  195,  60  Am.  Bep.  440,  12  N.  E. 
433;  New  York  ft  N.  H.  B.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Brooke  v.  New 
York,  L.  B.  ft  W.  B.  Co.,  T08  Pa.  St. 
529,  63  Am.  Bep.  453,  note,  56  Am. 
Rep.  235,  1  Atl.  206;  City  Nat.  Bank 
of  Ft.  Worth  V.  Martin,  70  Tex.  643, 
8  Am.  St.  Bep.  632,  8  S.  W.  507;  Wash- 
ington County  State  Bank  v.  Central 
Bank  ft  Trust  Co.  of  Houston^  —  Tex. 


Civ.  App.  >-,  168  S.  W.  456,  and  other 
cases  cited  in  the  notes  following. 

•  Per  Davis,  J.,  in  New  York  ft  N. 
H.  B,  Co.  V.  Schuyler,  34  N.  Y.  30,  and 
per  Finch,  J.,  in  Bank  of  Batavia  v. 
New  York,  L.  E.  ft  W.  B.  Co.,  106  N. 
Y.  195,  60  Am.  Bep.  440,  12  K.  E.  433. 

7  Kentucky.  American  Wire-Nail 
Co.  V.  Bayless,  91  Ky.  94,  16  B.  W.  10. 

ICarylaod.  Tome  v.  Parkeraburg 
Branch  B.  Co.,  39  Md.  36,  17  Am.  Bep. 
540. 

MwininclmBettB.  Farrington  v.  South 
Boston  B.  Co.,  150  Mass.  406,  5  L.  B. 
A.  849,  15  Am.  St.  Bep.  222,  23  N.  E. 
109;  Allen  v.  South  Boston  Co.,  150 
Mass.  200,  5  L.  B.  A.  716,  16  Am.  St. 
Bep.  185,  22  N.  E.  917. 

Keiw  Yozk.  Jarvis  v.  Manhattan 
Beaeh  Co.,  148  N.  Y.  652,  31  L.  B.  A. 
776,  51  Am.  St.  Bep.  727,  43  N.  E.  68; 
Fifth  Ave.  Bank  of  New  York  v. 
Forty-Second  St.  ft  G.  St.  Ferry  B.  Co., 
137  N.  Y.  231,  19  L.  B.  A.  331,  33  Am. 
St.  Bep.  712,  33  N.  E.  378;  New  York 
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pany  is  liable  for  the  fraudulent  act  of  its  agent,  having  general  au- 
thority to  issue  bills  of  lading  or  warehouse  receipts  upon  the  receipt 
of  goods,  in  issuing  a  bill  of  lading  or  warehouse  receipt  without  re-, 
ceiving  goods,  although^  he  may  act  for  his  own  benefit,*  though  a  con- 
trary view  is  held  in  some  decisions;*  that  a  bank  is  liable  for  the 
fraud  of  its  cashier  in  drawing  checks  in  favor  of  customers  of  the 
bank,  without  their  knowledge,  and  without  intending  them  to  have 
any  interest  therein,  and  then  forging  their  indorsements  and  deliv- 
ering the  checks  to  third  persons,  to  be  collected* for  his  own  benefit;  ^* 
and  that  a  telegraph  company  is  liable  for  the  act  of  its  operator  in 
sending  a  forged  telegram  requesting  the  transmission  of  money,  al- 
though he  acts  for  his  own  benefit,^^ 

In  these  and  similar  cases  the  person  claiming  to  have  been  de- 
f  ifauded  and  seeking  to  hold  the  <50rporation  liable,  must  have  acted 
innocently,  in  good  faith,  and  with  ordinary  prudence.  If  he  knew 
that  the  agent  was  exceeding  his  authority  and  acting  fraudulently, 
clearly  he  cannot  hold  the  corporation  liable.  Nor,  as  a  rule,  can  he 
hold  the  corporation  liable  if  he  knew  that  the  agent  ^as  acting  for  his 


&  N.  H.  B.  Co.  V.  Schuyler,  34  K.  Y. 
30. 

Pennsylrania.  In  re  Kisterboek's 
Appeal,  127  Pa.  St.  601,  14  Am.  St. 
Rep.  868,  18  Atl.  381. 

And  Bee  i  610  et  seq.,  enpra. 

But  see  Moores  v.  Citizens'  Nat. 
Bank  of.  Piqna,  111  IT.  8.  158,  28  L. 
Ed.  385;  British  Mut.  Banking  Co.  v. 
Charnwood  Forest  By.  Co.,  18  Q.  B. 
Div.  714. 

SCtaorglft.  Planters'  Bice-MiU  Co. 
V.  Olmstead,  78  Ga.  586,  3  fi.  E.  647. 

nilnola.  St.  Louis  &  I.  M.  B.  Co.  v. 
Lamed,  103  HI.  293. 

Kansas.  Wichita  Sav.  Bank  v. 
Atchison,  T.  &  S.  F.  B.  Co.,  20  Kan. 
519. 

Keliraska.  Sioux  City  &  P.  B.  Co.  v. 
First  Nat.  Bank  of  Fremont,  10  Neb. 
556,  35  Am.  Bep.  488. 

New  York.  Bank  of  Batavia  v. 
New  York,  L.  E.  &  W.  B.  Co.,  106  N. 
Y.  195,  60  Am.  Bep.  440,  12  N.  E.  433; 
Armour  v.  Michigan  Cent.  B.  Co.,  65 
N.  Y.  Ill,  22  Am.  Bep.  603. 

PennsylTama.    Brooke  v.  New  York, 


L.  E.  &  W.  B.  Co.,  108  Pa.  St.  529,  53 
Am.  Bep.  453,  note,  56  Am.  Bep.  235, 
1  Atl.  206. 

9  United  States.  Friedlander  v. 
Texas  &  P.  B.  Co.,  130  U.  S.  416,  32 
L.  Ed.  991;  Pollard  v.  Vinton,  105  U. 
S.  7,  26  L.  Ed.  998. 

Maryland.  See  Baltimore  &  O.  B. 
Co.  V.  Wilkens,  44  Md.  11,  22  Am. 
Bep.  26. 

Minneoota.  National  Bank  of  Com- 
merce V.  Chicago,  B.  &  N.  B.  Co.,  44 
Minn.  224,  9  L.  B.  A.  263,  20  Am.  St. 
Bep.  556,  46  N.  W.  342,  560, 

North  Carolina.  See  Williams  v. 
Wilmington  &  W.  B.  Co.,  93  N.  C.  42, 
53  Am.  Bep.  450. 

PiTi gland.  Grant  v.  Norway,  10  C. 
B.  665;  Cox  V.  Bruce,  18  Q.  B,  Div. 
147.     ' 

10  Phillips  V.  Mercantile  Nat.  Bank, 
140  N.  Y.  556,  23  L.  B.  A.  584,  37  Am. 
St.  Bep.  596,  35  N.  E.  982. 

llMcCord  V.  Western  U.  Tel.  Co,, 
39  Minn.  181,  1  L.  B.  A.  143,  12  Am. 
St.  Bep.  636,  39  N,  W.  315. 
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own  benefit^  or  if  he  was  dealing  with  the  agent  personally,  for  this 
fact  is  sufficient  to  put  one  upon  inquiry.^^ 

While  a  corporation  is  liable  for  the  false  representations  and  other 
frauds  made  or  committed  by  an  officer  or  agent  in  the  course  of  his 
employment  and  for  the  benefit  of  the  corporation,  or,  by  the  weight 
of  authority,  as  has  been  shown,  in  the  app^nt  course  of  his  employ- 
menty  although  for  his  own  benefit,  it  is  not  liable  for  false  representa- 
tions or  other  frauds  which  are  not  made  or  committed  by  the  officer 
or  a^nt  in  either  the  actual  or  apparent  course  of  his  employment, 
unless  ratified  by  it,*'^  This  rule  applies  when  it  is  sought  to  hold  a 
corporation  liable  for  false  representations  made  or  other  frauds 
committed  by  an  officer  in  the  course  of  a  transaction  in  which,  with 
the  knowledge  of  the  party,  he  is  acting,  not  for  the  corporation,  but 
individually,  as  where  he  is  selling  shares  of  stock  owned  by  him,  and 
makes  false  and  fraudulent  representations  to  effect  the  sale,**  or 
where  an  officer  having  authority  in  the  transfer  of  stock  and  issue  of 
certificates  falsely  and  fraudulently  represents,  in  dealing  with 
another  personally  and  not  as  officer  of  the  corporation,  that  he  owns 


IS  Moores  v.  Citizens '  Nat«  Bank  of 
Piqna,  111  U/ S.  156,  28  L.  Ed.  385; 
Farrington  v.  South  Boston  B.  Co., 
150  Mass.  406,  5  Ir.  B.  A.  849,  15  Am. 
8t  Bep.  222,  23  N.  E.  109;  AUen  v. 
South  Boston  B.  Co.,  150  Mass.  200, 
5  L.  B.  A.  716,  15  Am.  St.  Bep.  185, 
22  N.  B.  917;  Bank  of  New  York  Nat. 
Banking  ^ss'n  v.  American  Dock  ft 
Trust  Co.,  143  N.  Y.  559,  38  N.  E.  713. 

ISAlabaiiUk  Smith  v.  Tallassee 
Branch  of  Central  Plank-Boad  Co.,  30 
Ala.  650;  Bives  v.  Montgomery  South 
Plank-Boad  Co.,  30  Ala.  92. 

Maryland.  Lamm  v.  Port  Deposit 
Homestead  Ass'n,  49  Md.  233,  33  Am. 
Bep.  246. 

Mliui60Ota.  Browning  v.  Hinkle,  48 
Minn.  544,  31  Am.  St.  Bep.  691,  51  N. 
W.  606;  Second  Nat.  Bank  of  St.  Paul 
v.  Howe,  40  Minn.  390,  1^  Am.  St. 
Bep.  744,  42  N.  W.  200. 

New  York.  Prosser  v.  *Firflt  Nat. 
Bank,  106  N.  Y.  677,  13  N.  E.  287. 

Texas.  East  Line  &  B.  Biver  B.  Co. 
V.  Garrett,  52  Tex.  133. 

VlrginlJk     Crump  v.  United  States 


Min.  Co.,  7  Gratt.  352,  56  Am.  Dec. 
116. 

WasUngton.  Simons  v.  Cissna,  52 
Wash.  115,  100  Pac.  200. 

WiBConsln.  Milwaukee  Brick  8s  Ce- 
ment Co.  V.  Schoknecht,  108  Wis.  457, 
84  N.  W.  838. 

A  corporation  is  not  responsible  for 
the  false  representations  of  a  mere 
director,  who  is  not  authorized  to  act 
for  it,  unless  it  ratifies  his  act.  Sec- 
ond Nat.  Bank  of  St.  Paul  v.  Howe, 
40  Minn.  390,  12  Am.  St.  Bep.  744,  42 
N.  W.  200;  Milwaukee  Brick  Sb  Ce- 
ment Co.  V.  Schoknecht,  108  Wis.  457, 
84  N.  W.  838.     ' 

A  corporation  is  not  liable  for  false 
representations  made  by  an  officer  in 
seUing  Btoelt  owned  by  himself  indi- 
vidually, for  in  such  a  case  he  is  act- 
ing for  himself,  and  not  for  the 
corporation.  Pressor  v.  First  Nat. 
Bank,  106  N.  Y.  677,  13  N.  E.  287. 

14  Manhattan  Life  Ins.  Co.  v.  Forty- 
Second  St.  &  G.  St.  Ferry  B.  Co.,  64 
Hun  (N.  Y.)  635,  19  N.  Y.  Supp.  90, 
aff 'd  139  N.  Y.  146,  34  N.  E.  776. 
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stock,  and  delivers  a  fictitious  certificate  fraudulently  issued  by  him.^* 
In  a  New  York  case,  where  certificates  of  stock  indorsed  in  blank  were 
surrendered  to  the  corporation,  and  placed -by  it  in  its  safe,  with  direc- 
tions to  its  manager  to  cancel  them,  and  the  manager  abstracted  them 
from  the  safe,  and  fraudulently  issued  them  for  his  own  purposes  to  a 
person  who  took  them  in  good  faith,  it  was  held  that  the  corporation 
was  not  liable  for  his  act,  in  the  absence  of  negligence,  as  his  act  was 
not  within  either  the  actual  or  apparent  scope  of  his  authority.^® 

When  an  officer  or  agent  of  a  bank  embezzles,  steals  or  otherwise 
misappropriates  a  special  deposit,  4ie  is  not  regarded,  in  so  doing,  as 
representing  the  bank,  and  therefore  the  bank  is  not  liable  for  his 
act  unless  it  has  been  negligent,  either  in  selecting  or  retaining  the 
defaulting  officer  or  agent,  or  in  so  conducting  its  business  as  to  afford 
him  special  opportunities  to  do  the  wrongful  act  of  which  he  has  been 
guilty.  In  other  words,  whether  it  is  liable  or  not  depends,  not  upon 
the  fact  that  the  wrongful  act  was  done  by  its  officer  or  agent,  'for  the 
act  was  not  in  the  course  of  his  employment,  but  upon  the  question 
whether  it  has  failed  in  the  particular  case  to  exercise  the  care  which 
the  law  requires  of  bailees  under  such  circumstances.^'' 

§  3347.  —  Libel  and  slander.  .  It  would  seem  that  there  is  no  longer 
any  question  that  a  corporation  may  be  required  to  respond  in  dtoi- 


15  Moores  v.  'Citizens '  Nat.  Bank  of 
Piqua,  111  U.  S.  156,  28  L.  Ed.  385; 
Manhattan  Life  Ins.  Co.  v.  Forty- 
Second  8t.  &  G.  St.  Ferry  B.  Co.,  64 
Hun  (N.  Y.)  635,  19  N.  Y.  Supp.  90, 
aff'd  139  N.  Y.  146,  34  N.  E.  776. 
And  see  §  2543    et  seq.,  supra. 

16  Knox  y.  Eden  Musee  American 
Co.,  148  N.  Y.  441,  31  L.  B.  A.  779,  51 
Am.  St.  Bep.  700,  42  N.  E.  988. 

17  United  States.  First  Nat.  Bank 
of  Carlisle,  Pennsyfvania  v.  Gra^iam, 
100  U.  S.  699,  25  L.  Ed.  750. 

Georgia.  Merchants'  Nat.  Bank  of 
Savannah  v.  Carhart,  95  Ga.  394,  32  L. 
B.  A.  775,  51  Am.  St.  Bep.  95,  22  S.  E. 
628;  Merchants'  Nat.  Bank  of  Savan- 
nah V.  Guilmartin,  93  Ga.  503,  44  Am. 
St,  Bep.  182,  21  S.  E.  55,  88  Ga.  797,  17 
L.  B.  A.  322,  15  S.  E.  831. 

minola.  Gray  v.  Merriam,  148  HI. 
179,  32  L.  B.  A.  769,  39  Am.  St.  Bep. 
172,  35  N.  E.  810,  aft'g  46  111.  App.  337. 


rlinsetto.  Smith  v.  First  Nat. 
Bank  in  Westfield,  99  Mass.  605,  97 
Am.  Dec.  59;  Foster  v.  Essex  Bank, 
17  Mass.  479,  9  Am.  Bee.  168. 

New  York.  Isham  v.  P;)st,  141  N. 
Y.  100,  23  L.  B.  A.  90,  38  Am.  St.  Bep. 
766,  35  N.  E.  1084;  Pattison  v.  Syra- 
cuse Nat.  Bank,  80  N.  Y.  82,  36  Am. 
Bep.  582;  First  Nat.  Bank  of  Lyons  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278,  19 
Am.  Bep.  181. 

Pennsylyaaia.  First  Nat.  Bank  of 
AUentown  v.  Bex,  89  Pa.  St.  308,  33 
Am.  Bep.  767;  First  Nat.  Bank  of  Car- 
lisle V.  Graham,  79  Pa.  St.  106,  21  Am. 
Bep.  49;  Scott  v.  National  Bank  of 
Chester  Valley,  72  Pa.  St.  471,  13  Am. 
Bep.  711. 

yermont.  Whitney  v.  First  Nat. 
Bank  of  Brattleboro,  55  Vt.  154,  45 
Am.  Bep.  598. 
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ages  for  a  libel  written  and  published  by  its  servant,^^  when  such  writ- 


is  Philadelphia,  W.  &  B.  B.  Co.  V. 

Quigley,  21  How.  (U.  S.)  202,  l6  L. 
Ed.  73. 

To  the  same  effect  see  the  follow- 
ing: 

United  Stfttes.  Washington  Gas 
Light  Co.  V.  Lansden,  172  U.  8.  534, 
43  L.  Ed.  543;  Times  Pub.  Co.  v.  Car- 
lisle, 94  Fed.  762. 

Califomia.  Maynard  v.  Fireman's 
Fund  Ins.  Co.,  47  Cal.  207,  34  Cal.  48, 
91  Am.  Dee.  672. 

Oeorgia.  Behre,  v.  National  Cash 
Begister  Co.,  100  Ga.  213,  62  Am.  St 
Bep.  320,  27  S.  E.  986;  Howe  Mach. 
Co.  V.  Bonder,  58  Ga.  64. 

lowft.  White  V.  International  Text- 
book Co.,  173  Iowa  192,  155  N.  W. 
298. 

iKmirtana.  Vlnas  v.  Merchants' 
Mat.  Ins.  Co.,  27  La.  Ann.  367. 

SCaadadiusottSk  Fogg  v.  Boston  & 
L.  B.  Corporation,  148  Mass.  513,  12 
Am.  St.  Bep.  583,  20  N.  E.  109. 

Michigan,  Bacon  v.  Michigan  Cent. 
B.  Co.,  55  Mich.  224,  54  Am.  Bep.  372, 
21  N.  W.  324;  Detroit  Daily  Post  Co. 
V.  Arthur,  16  Mich.  447.  ^ 

Biinneeota,  Peterson  v.  Western  U. 
Tel.  Co.,  75  Minn.  368,  43  L.  B.  A.  581, 
74  Am.  Bt.  Bep.  502,  77  N.  W.  985; 
Hewitt  v.  Pioneer  Press  Co.,  23  Minn. 
178,  23  Am.  Bep.  680;  Aldrieh  v. 
Press  Printing  Co.,  9  Minn.  133,  86 
Am.  Dec.  84. 

Mtasonri.  Minter  v.  Bradstreet  Co., 
174  Mo.  444,  73  B.  W.  668;  Johnson  v. 
Bt.  Louis  Dispatch  Co.,  65  Mo.  539, 
27  Am.  Bep.  293,  2  Mo.  App.  565. 

Hfetw  Jersey.  Hoboken  Prtg.  &  Pub. 
Co.  V.  Eahn,  59  N.  J.  L.  218,  59  Am. 
Bt.  Bep.  585,  35  Atl.  1053;  Evening 
Journal  Ass'n  v.  McDermott,  44  N. 
J.  L.  430,  43  Am.  Bep.  392;  McDermott 
V.  Evening  Journal  Ass'n,  43  N.  J. 
L.  488,  39  Am.  Bep.  606. 

New  York.  Samqels  v.  Evening 
Mail  Ass'n,  9  Hun  288. 


Ohio.  Union  Cent.  Life  Ins.,  Co.  of 
Cincinnati  v.  Mutual  Ben.  Life  Ins. 
Co.  of  New  Jersey,  5  Ohio  Dee.  521,  6 
Am.  L.  Beg.  382. 

Pennsylvania^  Compare  Henry  v. 
Pittsburgh  &  L.  E.  B.  Co.,  139  Pa.  St. 
289,  21  Atl.  157. 

Tennessee.  Southern  Ice  Co.  v. 
Black,  136  Tenn.  391,  189  S.  W.  861. 

Texas.  Missouri  Pac.  By.  Co.  v. 
Biehmond,  73  Tex.  568,  4  L.  B.  A.  280, 
15  Am.  Bt.  Bep.  794,  11  B.  W.  555; 
Missouri  Pac.  By.  Co.  v.  Behee,  2  Tex. 
Civ.  App.  107,  21  S.  W.  384. 

England.  Whitfield  v.  South  East- 
ern B^.  Co.,  £1.,  Bl.  &  El.  115. 

A.  corporation  will  be  liable  on  the 
ordinary  principles  of  agency  for  a 
libel  pnblished  by  its  superintendent 
in  the  course  of  his  employment. 
Citizens  Life  Assur.  Co.  v.  Brown, 
L.  B.  [1904]  App.  Caa.  423,  426. 

While  it  is  true  that  it  is  immate- 
rial in  an  action  for  a  newspaper  libel 
whether  the  newspaper  was  published 
by  a  corporation  or  a  natural  person, 
it  will  not  be  error  to  refuse  so  to 
charge  the  jury  when  there  is  no  evi- 
dence calling  for  an  instruction  to 
that  effect.  Smith  v.  Sun  Prtg.  &  Pub. 
Ass'n,  55  Fed.  240,  248. 

A  corporation  which  has  transferred 
its  property  to  trustees  under  the 
statute  permitting  it  so  to  do  and  per- 
mitting the  trustees  to  do  business 
under  the  corporation's  name  is  not 
estopped  to  deny  liability  for  a  libel 
appearing  on  stationery  bearing  its 
name  and  the  ddte  of  its  incorpora- 
tion. Thompson  v.  American  Optical 
Co.,  173  N.  Y.  App.  Div.  123,  159  N. 
Y.  Supp.  412. 

^'Wliere  an  officer  of  a  corporation, 
in  the  prosecution  of  its  business,  dic- 
tates to  his  stenographer  a  letter,  di- 
rected and  mailed  to  another  agent  of 
the  corporation,  charging  therein  the 
commission  of  a  crime  by  a  third  per- 
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iihg  and  publication  by  Sie  servant  took  place  while  he  was  engaged 


son,  and  authorizing  an  invefitigation 
of  the  criminal  charge,  all  beiiig  em- 
ployed by  the  same  corporation  and 
being  in  the  performance  of  their 
duties,  the  stenographer  and  the 
a^ent  to  whom  the  letter  is  mailed 
are  not  to  be  regarded  as  third  per- 
6onS|  in  the  sense  that  the  dictation 
and  mailing  of  the  letter,  the  stenog- 
rapher's knowledge  of  it,  and  their 
reading  .of  it,  constitute  a  publication 
of  a  libel."  Central  of  Georgia  R.  Co. 
V.  Jones,  18  Ga.  App.  414,  89  8.  !E. 
429  (following  Owen  v.  J.  S.  Ogilvie 
Pub.  Co.,  32  N.  Y.  App.  IHv.  4i§5,  53 
N.  Y.  Supp.  1033,  in  which  th9  court 
said:  ''The  law  is  elementary  that 
there  can  be  no  libel  without  a  publi- 
cation of  the  libelous  matter.  We  may 
assume  that  this  letter  was  libelous. 
Was  there  a  publication  of  it  by  the 
corporation,  within  the  meaning  of  the 
law!  Ordinarily,  when  a  letter  is 
written  and  delivered  to  a  third  per- 
son, with  the  intent  and  expectation 
that  it  shall  be  read  by  such  person, 
and  it  is  actually  read^  the  publica- 
tion is  complete.  »  •  »  Has  such 
rule  application  to  the  facts  of  this 
casef  The  letter  was  dictated  to  the 
stenographer,  and  was  by  her  copied 
out,  was  signed  by  the  manager,  was 
then  inclosed  in  an  envelope,  and  sent 
by  inail  to  the  address  of  the  plaintiff. 
It  may  be  that  the  dictation  to  the 
stenographer  and  her  reading  of  the 
letter  would  constitute  a  publication 
of  the  same  by  the  person  dictating 
it,  if  the  relation  existing  between  the 
manager  and  the  copyist  was  that  of 
master  and  servant,  and  the  letter  be 
held  not  to  be  privileged.  Such,  how- 
ever, was  not  the  relation  of  these 
persons.  They  were  both  employed 
by  a  common  master,  and  were  en- 
gaged in  the  performance  of  duties 
which  their  respective  employments 
required.     Under   such   circumstances 


we  do  not  think  that  the  stenographer 
is  to  be  regarded  as  a  third  person  in 
the  sense  that  either  the  dictation  or 
the  subsequent  reading  can  be  re- 
garded as  a  publication  by  the  cor- 
poration. It  was  a  part  of  the  man- 
ager's  duty  to  write  letters  for  the 
corporation,  and  it  was  the  duty  of 
the  stenographer  to  take  such  letter 
in  shorthand,  copy  it  out,  and  read  it 
for  the  purpose  of  correction.  The 
manager  could  not  write  and  publish 
a  libel  alone,  and  we  think  he  could 
not  charge  the  corporation  with  the 
consequences  of  this  act,  where  the  * 
corporation,  in  the  ordinary  conduct 
of  its  business,  required  the  action  of 
the  manager  and  the  stenographer 
in  the  usual  course  of  conducting 
its  correspondence.  The  act  of 
both  was  joint,  for  the  corpora- 
tion cannot  be  said  to  have  com- 
pleted the  act  which  it  required 
by  the  single  act  of  the  manager,  as 
the  act  of  both  servants  was  necessary 
to  make  the  thing  complete.  The 
writing  and  the  copying  were  but 
parts  of  one  act;  i.  e.  the  production 
of  the  letter.  Under  such  conditions 
we  think  the  dictation,  copying,  and 
mailing  are  to  be  treated  as  only  one 
act  of  the  corporation;  and,  as  the  two 
servants  were  required  to  participate 
in  it,  there  was  no  publication  of  the 
letter,  in  the  sense  in  which  that  term 
is  understood,  by  delivery  to  and  read- 
ing by  a  third  person.  There  was  in 
fact  but  one  act  by  the  corporation, 
and  those  engaged  in  the  performance 
of  it  are  not  to  be  regarded  as  third 
parties,  but  as  common  servants  en- 
gaged in  the  act.  We  do  not  deny  but 
that  there  can  be  publication  of  a 
libel  by  a  corporation  by  readings  the 
libelous  matter  to  a  servant  of  such 
corporation,  or  delivering  it  to  be 
read.  Wliere  the  duties  devolved  upon 
such   servant   are   distinct  and  inde- 
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in    prosecuting    the    master's    business    and    was    acting    in    the 


pendent  of  the  process  by  which  the 
libel  was  produced,  he  might  weU 
stand  in  the  attitude  of  a  third  per- 
son through  whom  a  libel  can  be  pub- 
lished. But-  such  rule  may  not  be 
appUed  where  the  acts  of  the  serv- 
ants are  so  intimately  related  to  each 
other  as  is  disclosed  in  the  present 
record,  and  the  production  is  the  joint 
act  of  both.  As  there  was  no  other 
proof  of  publication  aside  from,  the 
reading  by  the  stenographer,  it  is  in- 
sufficient to  uphold  a  finding  that  the 
libel  was  published.  Nothing  in  Kiene 
V.  Buff,  1  Iowa  482,  conflicts  with  this 
view.  That  case  presented  the  ordi- 
nary question  of  delivery,  by  the  per- 
son writing  the  libel,  of  the  libelous 
matter,  to  a  third  parson  to  tran- 
scribe the  same.  The  deUvery  for 
that  purpose  was  held  sufficient  to  con- 
stitute a  publication,  where  such  per- 
son actually  transcribed  the  matter 
and  forwarded  the  letter.  Substan- 
tially similar  doctrine  is  contained  in 
finyder  v.  Andrews,  6  Barb.  43.  Such 
rule  is  not  questioned,  but  the  par- 
ticular facts  of  this  case  remove  it 
from  its  operation").  But  compare 
Sun  Life  Assur.  Co.  of  Canada  v. 
Bailey,  101  Va.  443,  44  S.  E.  692. 

A  corporation  and  its  servant,  "act- 
ing together  in  publishing  a  libel,  are 
joint  publishers  thereof,  and  may  be 
sued  jointly  or  severally,  just  as  in 
case  of  other  joint  tort  feasors. 
•  ♦  ♦  If  sued  separately,  the  same 
rule  would  apply  as  in  other  tort  ac- 
tions, viz.  that  a  judgment  against 
one  is  not  a  bar  to  the  action  against 
the  other  until  it  is  satisfied. ' '  Morse 
V.  Modem  Woodmen  of  *  America,  — 
Wis.  — ,  164  N.  W.  829. 

The  statutes  of  Georgia  define  a 
libel  as  "a  false  and  malicious  de- 
famation of  another  expressed  in 
print,  ♦  •  •  tending  to  injure  the 
reputation  of  an  individual,  and  ex- 


posing him  to  public  hatred,  contempt, 
or  ridicule."  Under  this  definition,  a 
declaration  against  a  corporation  for 
libel  will  be  good  on  demurrer  when 
it  alleges  that  the  defendant  caused  to 
be  made  of  and  concerning  the  plain- 
tiff, who  had  been  its  agent  and  who 
was  then  engaged  in  selling  the  same 
kind  of  goods  as  it,  itself,  sold,  a 
newspaper  publication,  set  out  and  to 
the  effect  that  he  was  no  longer  con- 
nected with  the  company  and  had  not 
been  connected  with  it  since  a  speci- 
fied date  and  that  any  contracts  made 
by  him  for  the  company  would  be 
void,  and  further  alleges  that  such 
publication  was  maliciously  made  with 
the  motive  and  purpose  of  falsely 
holding  the  plaintiff  out  to  the  world 
as  an  impostor  seeking  or  undertaking 
without  authority  to  appear  and  act  as 
the  defendant's  agent.  Behre  v.  Na- 
tional Cash  Begister  Co.,  100  Ga.  213, 
62  Am.  St.  Bep.  320,  27  S.  £.  986.  In 
holding  thus  the  court  said:  ''The 
words  complained  of  may  be  literally 
true  *  *  *.  If  the  words  were  pub- 
lished in  good  faith  for  the  purpose 
of  protecting  the  interest  of  the  de- 
fendant, no  liability  would  flbw  from 
their  publication.  They  are  not  libel- 
ous per  se,  but  the  averment  as  to  the 
intention  with  which  the  defendant 
caused  them  to  be  published,  and  the 
effect  which  they  have  upon  any  one 
reading  them,  make  them  libelous. 
The  impression  created  upon  the  mind 
of  any  one  reading  this  notice  is  that 
the  plaintiff  is  seeking  to  impose  him- 
self upon  the  trading  public  as  the 
agent  of  the  defendant,  and  that 
through  that  means  he  is  attempting 
to  defraud  the  persons  with  whom  he 
comes  in  contact  in  connection  «with 
the  sale  of  goods  of  the  character  sold 
by  the  defendant.  The  distinct  alle- 
gation being  that  this  was  false,  and 
[malice  being  alleged,]     •    •    ♦    the 
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course  and  scope  of  his  employment**  even  though  it  did  not  ex- 


petition  sets  forth  a  cause  of  action. ' ' 

That  the  transmission  of  a  libelous 
telegram  hj  a  telegraph  company  in 
its  usual  course  of  business  and  the 
making  of  a  letter  press  copy  thereof 
by  the  delivery  hjy  do  not  consti- 
tute a  publication  of  the  same  by  the 
company,  see  Western  U.  Tel.  Co.  v. 
Cashman,  149  Fed.  367,  9  L.  B.  A.  (N. 
S.)  140,  9  Ann.  Cas.  693.  But  the 
company  is  liable  where  its  agent, 
acting  within  the  scope  of  his  employ- 
ment, maliciously  transmits  a  libelous 
message  addressed  to  a  third  person 
which  is  received  by  another  agent 
and  delivered  to  the  addressee.  Peter- 
son V.  Western  U.  Tel.  Co.,  75  Minn. 
368,  43  L.  B.  A.  5il,  74  Am.  St.  Bep. 
502,  77  N.  W.  985. 

l^^'A  corporation  may  be  held  lia- 
ble for  a  libel  published  by  its  officer 
acting  within  the  scope  of  his  au- 
thority." Hardoncourt  v.  North  Penn 
Iron  Co.,  225  Pa.  379,  74  AtL  243. 

' '  The  doctrine  is  now  very  well  set- 
tled that*  a  corporation  is  liable  for 
the  torts  of  its  agents  within  the 
scope  of  their  employment  and  in 
furtherance  of  the  corporate  business, 
and  this  includes  libel."  Morse  v. 
Modem  Woodmen  of  America,  —  Wis. 
— .,  164  N.  W.  829. 

' '  A  corporation  is  liable  in  damages 
for  the  publication  of  a  libJBl,  as  it  is 
for  other  torts.  To  establish  its  lia- 
•  bility,  the  publication  must  be  shown 
to  have  beeA  made  by  its  authority, 
,  or  to  have  been  ratified  by  it,  or  to 
have  been  made  by  one  of  its  servants 
or  agents  in  the  scope  of  his  employ- 
ment and  in  the  course  of  the  business 
in  which  he  was  employed."  Pennsyl- 
vania Iron  Works  Co.  v.  Voght  Mach. 
Co.,.  29  Ky.  L.  Bep.  861,  96  S.  W.  551. 
In  a  subsequent  paragraph  of  its 
opinion  in  this  case,  the  court  says: 
"The  court  *  ♦  •  instructed  the 
jury  that  although  they  might  believe 


that  Wilson  was  not  the  agent  of  the 
company  at  the  time  the  [libelous] 
letter  was  written,  yet  if  the  company 
subsequently  ratified  or  approved  the 
letter  and  the  statement^  therein  con- 
tained, they  should  find  for  plaintiff. 
Of  this  instruction  appellant  com- 
plains. There  is  no  affirmative  evi- 
dence in  the  record  of  the  express 
ratification  of  this  letter  by  appellant, 
but,  Wilson  having  written  it  within 
the  scope  of  his  employment,  appel- 
lant, as  we  have  held,  was  liable  for 
the  consequences  of  its  publication, 
and  therefore  ratified  it  by  its  failure 
to  disapprove  or  repudiate  the  letter 
after  obtaining  knowledge  of  its  pub- 
lication, which  it  did  long  before  the 
trial  took  place.  Its  failure,  under  the 
circumstances  of  this  case,  to  dis- 
avow the  letter  must  be  taken  to  be 
a  ratification  and  approval  of  its  con- 
tents." While  this  paragraph  treats 
of  the  matter  of  ratification  in  a  con- 
fusing manner  and  announces  a  sequi- 
tur  which  cannot  be  sustained,  it  also 
reaffirms  the  proposition  that  for  a 
libel  published  by  its  agent  in  the 
scope  of  his  employment  the  corpora- 
tion may  be  made  to  respond  in  dam- 
ages. 

To  establish  the  liability  of  a  cor- 
poration for  a  libel,  "the  publication 
must  be  shown  to  have  been  made  by 
its  authority,  or  to  have  been  rati- 
fied by  it,  or  to  have  been  made  by 
one  of  its  servants  or  agents,  in  the 
course  of  the  business  in  which  he  was 
employed."  Fogg  v.  Boston  &  L.  B. 
Corporation,  148  Mass.  513,  12  Am. 
St.  Bep.  583,  20  N.  E.  109. 

"The  act^  of  the  managing  officers 
of  the  corporation  in  carrying  on  its 
affairs  and  managing  its  business  are 
considered  the  acts  of  the  corporation 
itself"  (Bacon  v.  Michigan  Cent.  B. 
Co.,  55  Mich.  224,  54  Am.  Bep.  372, 
21  N.  W.  324),  and  "a  corporation 
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pressly  authorize  ^  or  in  any  way  ratify  the  libel,  but,  so  far  from 
thus  doing,  actually  repudiated  it.^^  Thus  a  corporation  engaged  in 
the  publication  of  a  newspaper  is  liable  in  an  action  on  the  case  for 
a  libel  published  by  its  officer  or  agent  in  the  course  of  his  employ- 
ment, although  the  pjiblication  of  libelous  articles  may  be  unaur 
thorized,  or  even  contrary  to  instructions.**    In  like  manner,  a  rail- 


ia  responsible  in  damages  for  a  libel, 
the  publication  of  which  was  sanc- 
tioned by  its  manager,  in  a  matter 
which  concerned  the  business  of  the 
company."  Pattison  v.  Gulf  Bay  Co., 
116  La.  963,  114  Am.  St.  Rep.  570,  41 
So.  224  (libelous  newspaper  interview 
by  manager  of  corporation). 

In  May  v.  Jones,  88  Qa.  308,  15  L. 
R.  A.  637,  30  Am.  St.  Rep.  154,  14  S. 
E.  552,  it  was  held  that  ' '  as  a  general 
rule,  a  bank  is  not  responsible  for  a 
malicious  protest  made  and  published 
by  a  notary  public  rightly  employed 
by  it,  such  notarial  act  being  that  of 
a  public  officer;  and  it  makes  no  dif- 
ference that  such  notary  is  also  an 
employee  and  agent  of  the  bank.  In 
order  to  render  the  bank  liable,  it 
would  at  least  have  to  be  alleged  that 
it  shared  maliciously  in  the  production 
or  publication  of  the  libel.  An  allega- 
tion 'that  the  action  of  the  notary  in 
the  matter,  he  acting  under  the  au- 
thority of  the  bank,  is  the  action  of 
said  bank,'  is  not 'sufficient  to  charge 
the  bank  as  a  joint  tort-feasor  with 
the  notary." 

The  question  of  the  authority  of  one 
who  assumes  to  act  on  behalf  of  the 
defendant  corporation,  charged  with 
libel  "and  particularly  express  mal- 
ice," cannot  be  determined  by  mere 
inference.  Qarrett  v.  Locke  Regulator 
Co.,  167  N.  Y.  Supp.  64. 

''If  different  inferences  [as  to  the 
authority  of  the  libeling  agent]  might 
fairly  be  drawn  from  the  evidence  by 
reasonable  men,  then  the  jury  should 
be  permitted  to  choose  for  themselves. 
But  if  only  one  inference  could  be 
drawn  from  the  evidence,  and  that  is 
a  want  of  authority,  then  the  question 


is  a  legal  one  for  the  court  to  de- 
cide." Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534^  43  L.  Ed.  543. 
See  also  Hardoncourt  v.  -North  Penn 
Iron  Co.,  225  Pa.  379,  74  Atl.  243. 

Peremptory  instruction  to  find  for 
a  defendant,  sued  for  a  libel  perpe- 
trated by  its  bookkeeper  as  a  joke  and 
outside  of  fhe  scope  of  l^s  employ- 
ment, is  proper.  Case  v.  Steel  Coal 
Co.,  162  Ky.  68,  L.  R.  A.  1915  D  867, 
171  8.  W.  093. 

50  "In  a  case  for  libel  by  the  serv- 
ant of  a  corporation,  •  •  *  the 
question  of  the  latter 's  liability  will 
not  turn  upon  whether  it  expressly 
consented  to,  directed,  or  authorized 
the  libel.  It  will  be  responsible  for 
the  libel  if  it  was  published  by  the 
servant  in  execution  of  the  authority, 
express  or  implied,  given  by  the  cor- 
poration, or  in  the  performance  of  the 
service  for  which  the  servant  was  en- 
gaged, or  the  act  was  one  within  the 
apparent  scope  of  his  employment." 
Case  V.  Steel  Coal  Co.,  162  Ey.  68, 
L.  R.  A.  1915  D  867,  171  S.  W.  993. 

51  A  corporation  is  Jiable  for  a  ma- 
licious libel  published  by  its  agent  ih 
the  course  of  his  employment  with  a 
view  to  the  furtherance  of  its  in- 
terests notwithstanding  it  repudiated 
such  libel  both  to  the  one  libeled  and 
to  the  one  to  whom  it  was  addressed, 
immediately  upon  the  act's  being 
brought  to  its  attention.  Nava  v. 
Northwestern  Tel.  Ezch.  Co.,  112 
Minn.  199,  127  N.  W.  935. 

M  United  Statfa.  Times  Pub.  Co.  v. 
Carlisle,  94  Fed.  762. 

BflichigaiL  Detroit  Daily  Post  Co. 
V.  McArthur,.  16  Mich.  447. 

M2nne80ta.  .Hewitt  v.  Pioneer-Press 
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road  company,  insurance  company,  or  other  corporation  is  liable  if 
its  authorized  ofScers  or  agents,  in  the  course  of  their  employment, 
and  acting  for  the  corporation,  publish  a  libelous  statement  or  report 
concerning  an  employee.** 

While  it  cannot  be  doubted  that  a  corporation  will  be  liable,  in  a 
proper  case,  for  a  slander  uttered  by  its  servant,**  the  courts  are  not 
in  harmony  on  the  question  of  the  circumstances  in  which  liability 
will  attach  or,  in  other  words,  on  the  question  of  what  is  *'a  proper 
case."  Thus  some  of  them,  taking  the  position  that  the  doctrine  that 
a  corporation  cannot  slander  because  it  cannot  talk  is  obsolete  *•  and 
that  the  doctrine  of  nonliability  based  on  the  proposition  that  there 
can  be  no  agency  in  slander  has  long  been  exploded,**  hold  that  a  cor- 
poration will  be  liable  in  an  action  for  slander  whenever  it  would  have 
been  ha4  the  action  been  one  for  libel  *^  or  for  a  tort  of  any*  other 


Co.,  23  Minn.  178,  23  Am.  Eep.  680; 
Aldrich  v.  Press  Printing  Co.,  9  Minn. 
133,  86  Am.  Dec.  84. 

Miflsoixzl.  Johnson  v.  St.  Lotiis  Dis- 
patch Co.,  2  Mo.  App.  565,  aff'd  65 
Mo.  539,  27  Am.  Bep.  293. 

New  Jersey.  Hoboken  Prtg.  &  Pub. 
Co.  V.  Kahn,  59  N.  J.  L.  218,  59  Am. 
St.  Bep.  585,  35  Atl.  1053;  Evening 
Journal  Ass'n  v.  McDermott,  44  N.  J. 
L.  430,  43  Am.  Bep.  392;  McDermott 
V.  Evening  Journal  Ass'n,  43  N.  J. 
L.  488,  39  Am.  Bep.  606. 

New  York.  Samuels  v.  Evening 
Mail  Ass'n,  9  Hun  288. 

And  see  §  2556,  supra. 

S8  United  States.  Philadelphia,  W. 
&  B.  B.  Co.  v^Quigley,  21  How.  202, 
16  L.  Ed.  73. 

Oalifornia.  Maynard  v.  Fireman's 
Fund  Ins.  Co.,  47  Cal.  207,  91  Am.  Dec. 
672,  34  Cal.  48. 

lK>iiisiana.  Vinas  v.  Merchants' 
Mut.  Ins.  Co.,  27  La.  Ann.  367. 

Mftsescluisetts.  Fogg  v.  Boston  & 
L.  B.  Corporation,  148  Mass.  513,  12 
Am.  St.  Bep.  583,  20  N.  E.  109. 

Midiigan.  Bacon  v.  Michigan  Cent. 
B.  Co.,  55  Mich.  224,»54  Am.  Bep.  372, 
21  N.  W.  324. 

Texas.  Missouri  Pac.  By.  Co.  v. 
Bichmond,  73  Tex.  568,  4  L.  B.  A.  280, 
15  Am.  St.  Bep.  794,  11  S.  W.  555. 


England.  Whitfield  v.  Southeastern 
By.  Co.,  El.,  Bl.  &  El.  115. 

See  also   §  3338,  supra. 

•4  United  Cigar  Stores  Co.  v.  Young, 
36  App.  Cas.  (D.  C.)  390;  White  v. 
International  Textbook  Co.,  173  Iowa 
192,  155  N.  W.  298;  Hudnell  v.  Eureka 
liumber  Co.,  133  N.  C.  169,  45  S.  E. 
532. 

A  corporation  can  act  only  through 
an  agent  and  where  it  is  liable  for  its 
agent's  slander,  it  and  the  agent  may 
be  sued  therefor  in  a  single  action, 
notwithstanding  the  general  rule  that 
there  is  no  joint  liability  in  slapder. 
Nunnamaker  v.  Smith's,  96  S.  C.  294, 
80  S.  E.  465. 

85  Fensky  v.  Maryland  Casualty  Co., 
264  Mo.  154,  Ann.  Cas.  1917  D  063,  174 
S.  W.  416. 

MBivers  v.  Yazoo  &  M.  B.  Co.,  90 
Miss.  196,  9  L.  B.  A.  (N.  S.)  931,  43 
So.  471.  See  also  Fensky  v.  Mary- 
land Casualty  Co.,  264  Mo.  154,  Ann. 
Cas.  1917  D  963,  174  S.  W.  416; 
Southwestern  Telegraph  &  Telephone 
Co.  V.  Long,  —  Tex.  Civ.  App.  — f  183 
S.  W.  421. 

W  There  can  be  no  sound  reason 
for  saying  that  a  corporation  may  be 
liable  for  libel  (a  doctrine  long  recog> 
nized)  and  yet  hot  liable  for  slander 
— ^unwritten    libel    or   defamation    of 
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kind.*^    The  difference  in  the  circumstances  attending  the  publication 
of  a  libel  and  those  attending  the  utterance  of  a  islander  has  been 


eharacter.  Under  the  modern  role, 
the  corporate  sheU  will  not  shield  the 
corporation  from  the  ill  effects  of  the 
slanderous  tongue  of  its  agent,  if,  at 
the  time,  the  agent  was  tntnsaeting 
for  the  eorporation  the  business  of 
the  corporation,  and  the  slander  was 
uttered  in  the  course  of  such  busi- 
ness, and  in  connection  therewith.'^ 
Fensky  v.  Maryland  Casualty  Co.,  264 
Mo.  154,  Ann.  Cas.  19171)  963,  174 
S.  W.  416  (petition  for  slander  based 
on  statement  that  ''the  contract  you 
claim  to  have  with  this  man  was  not 
signed  by  him,  and  he  is  here  to  tell 
you  so''  held  good  on  general  de- 
murrer). 

"It  is  settled  in  this  state  that  a 
corporation  may  be  guilty  of  libel, 
and,  conceding  the  liability  of  cor- 
porations for  defamatory  words  writ- 
ten by  its  officers  or  agents,  it  is  im; 
possible  to  conceive  on  what  ground 
immunity  can  be  claimed  for  it  for 
defamatory  words  spoken  by  its  of- 
ficers or  agents."  Empire  Cream  Sep- 
arator Co.  v.  Be  Laval  Dairy  Supply 
Co.,  75  N.  J.  L.  207,  67  Ati.  711. 

"Lord  Mansfield  very  accurately 
said  in  the  case  of  Maloney  v.  Bart- 
lett,  3  Camp.  210,  that '  tberer  appeared 
to  be  no  well-founded  distinction  be- 
tween written  and  unwritten  slan- 
der,' and  that  'the  reasons  given  in 
the  books  for  such  a  distinction*  were 
very  insufficient.'  He  further  said 
that  the  first  reason  given  wajs  that 
by  writing  the  scandal  became  more 
diffused,  but  that  this  was  casual,  for 
words  might  be  spoken  under  circum- 
stances which  wou]d  give  them  much 
more  publicity  and  render  them  much 
more  injurious  than  if  they  were  com- 
mitted to  paper  and  shown  to  third 
persons.  He  further  said  that  'as  to 
another  reason,  that  the  writing  of 
scandal     shows    more    malice     [hyl] 


against  the  defendant^  the  true  foun- 
dation of  civil  actions  was  some  dam- 
age sustained  by  the  plaintiff,  not  the 
malice  which  actuated  the  defendant. ' 
This  great  judge  was  eminently  cor- 
rect in  holding  that  no  sound  distinc- 
tion can  be  drawn  between  the  liabil- 
ity for  libel  and  the  liability  for 
slander."  Bivers  v.  Yazoo  &  M.  Val. 
K.  Co.,  90  Miss.  196,  9  L.  R.  A.  (N.  S.) 
981,  43  So.  471.  6ee  also  Hypes  v. 
Southern  B.  Co.,  82  S.  C.  315,  21  L. 
K  A.  (N.  S.)  873,  17  Ann.  Cae.  620, 
64  S.  E.  395. 

A  demurrer  to  declaration,  in  ac- 
tion against  corporation  for  slander, 
which  did  not  allege  specific  authority 
in  the  servants  to  make  the  state- 
ments complained  of,  nor  any  facts 
from  which  it  could  be  inferred  that 
they  were  authorized  to  make  them 
but  only,  as  far  as  this  matter  is  con- 
cerned, that  such  servants  were  acting 
within  the  scope  of  their  authority,  is 
properly  sustained.  Clark  v.  Chesa- 
peake &  P.  Tel.  Co.,  42  App.  Cas.  (D. 
C.)  444,  expressly  permitting  con- 
sideration of  "the  distinction  between 
libel  and  slander  when  imputed  to  a 
corporation. ' ' 

M  Waters-Pierce  Oil  Co.  v.  Bridwell, 
103  Ark.  345,  Ann.  Cas.  1914  B  837, 
147  8.  W.  64;  Fensky  v.  Maryland  Cas- 
ualty Co.,  264  Mo.  154,  Ann.  Oas. 
1917  D  963,   174   S.   W.   416. 

"We  can  see  no  substantial  reason 
why  the  same  rule  which  imposes  lia- 
bility upon  a  .corporation  when  its 
ftge^t  commits  an  assault,  makes  a 
false  arrest,  institutes  a -malicious  pros- 
ecution, commits  a  malicious  trespass, 
or  maliciously  causes  injury  to  an- 
other, should  not  also  impose  liability 
upon  it  when  the  agent  slanders  an- 
other." Boemer  v.  Jacob  Schmidt 
Brewing  Co.,  132  Minn.  399,  L.  B.  A. 
1916  E  771,  157  N.  W.  640. 
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denied  to  afford  a  valid  ground  for  holding  the  corporation  liable  in 
the  one  ease  and  ndt  liable  in  the  other.  Thus  it  has  been  said  that 
''To  support  their  eonelusion  that  a  different  rule  should  be  applied 
in  respect  to  slander  from  that  applied  in  respect  to  libel  and  other 
torts,  •  •  •  [the]  courts  [so  holding]  argue  that  slanderous 
words,  usually  spoken  in  excitement  or  anger,  are  so  peculiarly  the 
expression  of  the  personal  feeling  or  opinion  of  the  one  who  utters 
them  that  his  principal  who  has  neither  authorized  nor  ratified  his 
statement  ought  not  to  be  liable  therefor.  It  is  diflBcult  to  see  why 
a  similar  argument  could  not  be  advanced  with  equal  force  to  relieve 
the  principal  from  liability  where  his  agent  or  servant  assaults  an- 
other, or  institutes  a  malicious  prosecution,  or  commits  any  wrongful 
act  involving  the  element  of  malice ;  yet  it  is  well  settled  in  this  state, 
and  is  the  general  rule,  that  the  principal  may  be  made  to  respond 
in  damages  in  such  cases,  although  he  neither  authorized  nor  ap- 
proved the  act  of  his  agent  or  servant."^  In  like  manner  a  dis- 
tinction between  the  libel  and  slander  based  on  the  greater  degree 
publicity  attained  in  the  former  case  has  been  held  insufficient  ground 
for  holding  the  corporation  liable  for  libel  on  the  one  hand  and  mak- 
ing it  immune  from  the  consequences  of  slander  on  the  other.^^    So  it 


WRoem^t  v.  Jaeob  Bchmidt  Brew- 
ing Co.,  132  Minn.  399,  L.  R.  A.  1916  E 
771,  157  N.  W.  640. 

''As  to  the  »  ♦  •  proposition 
that  slander  is  the  voluntary  act  of 
the  speaker,  cominitted  under  imme- 
diate influence  of  sudden  passion,  the 
same  may  be  said,  in  6ome  instances, 
of  libel.  A  slander  may  be,  and  in 
some  instances  undoubtedly  is,  uttered 
with  deliberate  and  preconceived  mal- 
ice, while  the  publication  of  a  libel 
may  be,  and  in  some  instances  un- 
doubtedly is,  made  under  the  influence 
of  sudden  passion.  If  this  distinction 
should  be  recognized .  it  would  *  not 
be  true,  as  a  matter  of  law,  that 
a  corporation  could  not  be  held 
liable  for  the  utterance  of  a 
slander,  but  its  liability  would  depend 
upon  the  degree  of  malice  which  actu- 
ated the  agent  in  uttering  the  defam- 
atory words.  If  defamatory  words 
are  falsely  uttered  with  malice,  it  is 
slander,    regardless    of    whether    the 


'same  be  done  with  express  or  implied 
malice,  and  the  saine  is  true  of  libel. 
It  has  never  been  held  that  a  corpora- 
tion was  not  liable  for  a  libel  if  pub- 
lished without  deliberation  and  under 
the  influence  of  sudden  passion.  In 
both  libel  and  slander,  express  malice 
may  be  a  material  consideration  in  as*' 
sessing  the  damages,  but  it  is  imma- 
terial as  to  fixing  liability."  South- 
western Telegraph  &  Telephone  Co.  v. 
Long,  —  Tex.  Civ.  App.  — ,  183  8.  W. 
421.  Compare,  however,  Stewart  Dry 
Goods  Co.  V.  Heuchtker,  148  Ky.  228, 
146  8.  W.  423,  quoted  in  note  33,  infra, 
this  section,  and  Southern  Ice  Co.  v. 
Black,  136  Tenn.  391,  189  6.  W.  861, 
quoted  infra,  this  section. 

SO  <' Another  reason  which  has  been 
suggested  for  holding  the  principal 
liable  in  libel,  but  not  in  slander,  is 
the  greater  publicity  given  to  the 
printed  matter.  This  may  or  may  not 
be  true  in  a  given  case.  A  libel  may 
consist  in   a  written   statement  in  a 
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has  been  said  that  ''the  test  [of  liability]  is  whether  the  slanderous 
words  were  spoken  by  the  agent  of  the  company  while  acting  within 
the  scope  of  his  employment  and  in  the  actual  performance  of  the 
duties  of  his  principal  touching  the  matter  in  question.  "•*    On  the 


letter  seen  by  only  one  person,  while 
a  elander  may  be  nttered  in  the  pres- 
ence and  hearing  of  a  thousand  or 
more  people.  Here  again,  as  in  the 
case  of  express  or  implied  malice,  the 
degree  of  publicity  might  be  taken 
into  consideration  in  assessing  the 
amount  of  damage,  but  not  in  fixing 
liability.  The  damage  would  be  great- 
er  to  a  man  of  state-wide  business  or 
social  relations  if  a  libel  concerning 
him  was  published  in  a  paper  of  100,- 
000  circulation  than  if  published  in  a 
paper  of  very  limited  circulation  and 
confined  to  a  given  locality;  but  the 
one  would  be  ^as  much  a  libel  as  the 
other.  In  slander  and  in  libel,  neither 
the  extent  of  the  publication  nor  the 
degree  of  malice  is  a  determinative 
factor.'*  Southwestern  Telegraph  & 
Telephone  Co.  v.  Long,  —  Tex.  Civ. 
App.  — ,  183  S.  W.  421. 

*'The  liability  of  a  corporation  for 
malicious  libel  published  by  its  agent 
in  the  course  of  his  employment  is 
generally  recognized.  •  •  •  We 
do  not  regard  the  distinction  between 
written  and  unwritten  slander  to  be 
of  sufficient  importance  to  warrant  the 
application  of  a  different  rule.  The 
written  slander  is  not  always  or  nec- 
essarily more  public  than  the  spoken; 
and  if  it  may  indicate  more  delibera- 
tion, and  hence  warrant  more  easily 
the  inference  of  malice,  the  difference 
is  merely  in  degree,  not  in  kin(#  It 
may  otherwise  appear  that  the  slander 
was  wilful.'*  Hypes  v.  Southern  B. 
Co.,  82  8.  C.  315,  21  L.  R.  A.  (N.  S.) 
873,  17  Ann.  Cas.  620,  64  S.  E.  395 
(in  this  ease  a  contract  relation  ex- 
isted between  the  plaintiff  and  the 
defendant,  the  slander  was  in  refer- 
ence to  a  matter  growing  out  of  such 
relation,  namely,  a  dispute  as  to  the 


correctness  of  the  plaintiff's  claim  for 
wages,  and  the  adjustment  of  such 
matter  was  a  duty  devolving  upon  the 
agent  making  the  slanderous  utter- 
ance). 

•1  Rivers  v.  Yazoo  &  M.  R.  Co.,  90 
Miss.  196,  9  L.  R.  A.  (N.  S.)  931,  43 
So.  471.  See  also  Hudnell  v.  Eureka 
Lumber  Co.,  1*33  N.  C.  169,  45  S.  E. 
532;  I(edditt  V.  Singer  Mfg.  Co.,  124 
N.  C.  100,  32  S.  E.  392  (construed  in 
Hypes  V.  Southern  R.  Co.,  82  S.  C. 
315,  21  L.  R.  A.  [N.  S.]  873,  64  S.  E. 
395);  Sun  Life  Assur.  Co.  of  Canada 
V.  Bailey,  101  Va.  443,  44  S.  B.  692; 
Aiken  v.  Caledonian  R.  Co.,  50  Scot. 
Law  Rep.  45,  48. 

*  *  The  law  is  well  settled  that  a  cor- 
poration is  liable  for  the  slanderous 
words  of  its  agent  If  the  agent  at  the 
time  is  transacting  the  business  of 
the  corporation,  and  the  slanderous 
words  are  spoken  in  the  course  of  such 
business  and  in  connection  there- 
with." Orand'TTnion  Tea  Co.  v.  Lord, 
231  Fed.  390,  393. 

''That  a  corporation  may  be  held 
responsible  for  a  slander  uttered  by 
an  officer  or  agent  within  the  scope 
of  his  employment  is  no  longer  a  de- 
batable question."  Payton  v.  Peo- 
ple's Credit  Clothing  Co.,  136  Mo.  App. 
577,  118  S.  W.  531. 

"The  true  rule  *  •  *  is  that  a 
corporation  is  liable  for  torts  com- 
mitted by  its  offi<;ers  or  agents  when 
acting  within  the  actual  or  implied 
scope  of  their  employment,  or  by  rati- 
f cation  may  become  responsible  for 
such  acts  when  committed  in  excess  of 
their  authority.  Within  the  content 
of  this  rule  a  corporation  may  be  held 
liable  for  a  slander."  Kharas  v.  Bar- 
ron C.  Collier,  Inc.,  171  N.  Y.  App. 
Div.  388,  157  N.  Y.  Supp.  410,  overrul- 
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other  handy  there  are  courts  which,  basing,  either  directly  or  indi- 


ing  Eichner  v.  Bowery  Bank,  24  N.  Y. 
Agp.  Div.  63,  48  N.  T.  Supp.  978." 

The  test  of  whether  a  corporation  is 
liable  for  slander  is  whether  the  one 
uttering  the  slander  did  so  in  endeav- 
oring to  promote  the  corporation's 
business  within  the  actual  or  appar- 
ent authority  conferred  upon  him  for 
that  purpose.  Rosenberg  v.  Under- 
writers Salvage  Co.,  190  HI.  App.  64. 

In  order  for  a  corporation  to  be 
liable  for  slanderous  words  -Bpoken  by 
its  agent,  it  must  appear  that  the* 
latter  acted  within  the  scope  of  his 
employment,  and  that  the  slanderous 
utterance  was  made  while  he  was  en- 
gaged in  the  actual  performance  of 
the  duties  devolving  on  him  as  the 
corporation 's  agent.  International 
Text-Book  Co.  v.  Heartt,  136  Fed.  129, 
132. 

To  establish  the  liability  of  a  cor- 
poration for  slander,  the  utterance 
"must  be  shown  to  have  been  made 
by  itff  authority,  or  ratified  by  it,  or 
to  have  been  made  by  one  of  its  serv- 
ants or  agents  in  the  scope  of  his  em- 
ployment and  in  the  'course  of  the 
bueiness  in  which  he  is  employed." 
Waters-Pierce  Oil  Co.  v.  Bridwell,  103 
Ark.  345,  Ann.  Oas.  1914  B  837,  147 
S.  W.  64.  See  also  National  Packing 
Co.  V.  Bouillon,  105  Ark.  326,  151  S. 
W.  244.  Begardless  of  the  fact  that 
the  court,  in  "Waters-Pierce  Oil  Co.  v. 
Bridwell,  eupra,  declares  that  its  con- 
clusion upon  the  facts  of  the  case  is 
supported  by  the  proper  application 
of  the  principles  announced  in  Lind- 
Rey  V.  St.  Louis,  I.  M.  ft  S.  B.  Co., 
95  Ark.  534,  129  S.  W.  807,  it  is  be- 
lieved that  such  ease  does  not  in  any 
manner  sanction  the  proposition  that 
the  fact  that  the  slanderous  utterance 
was  made  by  the  corporation  li  agent 
"in  the  soope  of  his  employment  and 
in  the  course  of  the  business  in  which 
he  yvBB  employed"  may  be  sufficient 


to  impost  liability  therefor  on  the 
corporation.  Said  the  court:  "Slan- 
der is  unlike  other  torts.  It  is  the 
individual  act  of  him  who  utters  it, 
and  often  arises  entirely  out  of  his 
momentary  feelings  and  passions, 
without  forethought  on  the  speaker's 
part.  It  is  such  an  act  as  cannot  be 
anticipated,  and  for  that  reason  can- 
not be  impliedly  authorized  in  ad- 
vance. Hence  it  has  been  held  that 
the  utterance  of  slanderous  words  by 
an  agent  of  a  corporation  must  be 
ascribed  to  the  personal  malice  of  the 
agent  who  uttered  them,  'rather  than 
to  the  act  performed  in  the  course 
of  his  employment  and  in  aid  of  the 
interest  of  his  employer,'  and  the 
corporation  must  be  exonerated,  'un- 
less it  authorized,  approved  or  rati- 
fied the  act  of  the  agent  in  uttering 
the  particular  slander.'  Mere  proof 
of  agency  will  not  be  sufficient  to 
prove  such  authority  or  ratification." 
In  contrast  with  this  statement  of  the 
law  the  court  In  Waters-Pierce  Oil  Co. 
V.  Bridwell,  eupra,  said:  ''In  the 
case  before  us,  there  is  no  evidence  of 
express  authority  to  utter  the  defam- 
atory words  given  to  the  agents  by 
the  corporation,  nor  of  any  subsequent 
ratificatioii  on  the  part  of  the  corpo- 
ration. Of  course,  the  mere  utter? 
ance  of  the  defamatory  language  can- 
not authorize  the  inference  that  they 
were  done  by  the  agents  in  the  coune 
of  their  employment.  It  is  not  nec- 
essary, however,  that  there  be  some 
evidence  of  authority,  express  or  im- 
plied, given  to  the  agent  to  make  the 
defamatory  statements;  but  there 
must  be  some  evidence  from  which  an 
authority  might  be  implied  on  the 
I>art  of  the  agent  to  represent  the 
corporation  as  within  the  apparent 
scope  of  his  employment  in  regard  to 
the  defamatory  '  statements.  The 
issue  of  whether  authority  to  utter 
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^otiy^  their  view  of  the  matter  on  an  observation  made  by  Mr.  Odgers 


^I^c^sder  should  be  implied  becomes 

^     fact  for  the  jury,  where  the 

and    circumstances    im    proof 

induce  a  reasonable  person  to 

ISiat  the  act  is  within  the  scope 

agent's  authority;  but  if  only 

erence  should  be  drawn  from 

Ldence,  and  that  is  a  want  of 

ty,   the  question  becomes  one 

for  the  <ft)urt." 

that  the  employee  of  a  f or- 
edit  clothing  company  who,  it 
imed,  called  plaintiff  ^'a  dirty 
nd  crook''  was  the  manager  of 
pany's  local  business,  that  he 
11  charge  and  control  thereof, 
e  other  local  employees  took 
from  him  alone,  that  part  of 
ies  consisted  of  the  adjustment 
llection  of  accounts  and  that 
nding  words  were  used  by  him 
course  of  a  dispute  over  plain- 
bill,  was  held  sufficient  to  sus- 
the  inference  that  his  act  in  ut- 
'^^ng  the  words  was  within  the  gen- 
eral scope  of  his  employment  and  was 
not  merely  the  result  of  his  own  per- 
sonal malice.  Payton  v.  People's 
Credit  Clothing  Co.,  136  Mo.  App.  577, 
118  6.  W.  531. 

A  demurrer  will  not  lie  to  the  dec- 
laration, in  an  action  against  a  cor- 
poration for  slander,  because  it  fails 
to  allege  that  the  words  complained  of 
were  uttered  by  the  authority  of  the 
corporation  or  that  the  utterances 
were  subsequently  ratified  by  it.  Hop- 
kins Chemical  Co*  v.  Bead  Drug  & 
Chemical  Co.  of  Baltimore  <nty,  124 
Md.  210,  92  Atl.  478. 

A  corporation,  sued  for  slander, 
cannot  urge  that  the  complaint,  which 
alleges  that  the  slanderous  words  were 
spoken  by  the  defendant,  is  defective 
because  of  the  fact  that  it  does  not 
allege  that  a  duly  authorized  agent  of 
the  defendant  uttered  the  words  nor 
that  the  defendant  authorized,  insti- 


gated or  ratified  the  speaking  of  such 
words,  the  rule  being  that  ultimate 
and  not  evidentiary  facts  are  to  be 
pleaded.  Kharas  v.  Barren  C.  QoUier, 
Inc.,  171  N.  Y.  App.  Div.  388,  157  N. 
Y.  Supp.  410.  Said  the  court;  "The 
learned  counsel  for  defendant  over- 
looks the  rule  that  the  ultimate  facts 
are  to  be  pleaded,  and  not  the  evi- 
dence that  would  tend  to  substanti- 
ate those  facts.  The  plaintiff  prop- 
erly alleged  the  words  were  spoken 
by  the  defendant.  As  a  corporation 
can  only  speak  through  some  person 
or  persons  in  its  employ,  the  legal  in- 
ference is  that  some  such  person  or 
persons  spoke  for  it.  It  is  a  matter 
of  proof  on  the  trial  to  establish  that 
the  person  who  spoke  the  words  was 
acting  within  the  scope  of  his  employ- 
ment, or  that  the  corporation,  by  rati- 
fication of  the  act  of  speaking,  had 
adopted  and  made  the  words  its  own. ' ' 
The  word  "agent"  as  used  in  the 
rule  making  a  corporation  liable  for 
the  slanderous  utterance  of  its  agent 
does  not  refer  merely  to  an  officer  or 
to  the  general  manager  of  the  cor- 
poration but  applies  also  to  an  agent 
of  lower  authority.  Fensky  v.  Mary- 
land Casualty  Co.,  264  Mo.  154,  Ann. 
Cas.  1917  D  963,  174  S.  W.  416  (dis- 
approving Payton  v.  People's  Credit 
Clothing  Co.,  136  Mo.  App.  577,  118 
S.  W.  531,  in  so  far  as  it  is  authority 
to  the  contrary).  In  thus  holding 
the  court  said:  "The  vast  weight 
of  modern  authorities  places  the  lia- 
bility [of  a  corporation  for  slander] 
upon  the  ground  that  the  language 
was  used  by  an  authorized  agent  in 
the  line  of  his  employment  and  in 
connection  with  the  very  thing  he 
was  looking  after  for  his  corporation. 
The  law  draws  no  distinction  between 
the  classes  of  agents  as  to  whether 
high  or  low  in  authority.  The  things 
to  be  looked  to  are:  (1)  Was  the  per- 
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in  the  first  edition  of  his  work  on  libel  and  slander — ^whieh  observa- 


Bon  an  authorized  agent  of  the  cor- 
poration; and  (2)  if  so,  was  he  acting 
within  the  scope  of  his  emploTment, 
when*h^  used  the  slanderous  language; 
and  (3)  was  such  language  used  in 
the  actual  performance  of  his  duties, 
and  touching  the  matter  in  question  9 
If  so,  thon  the  corporation  is  liable, 
whether  such  authorized  agent  be  high 
or  low  in  a  class  (so  he  was  duly 
authorized  and  was  acting  within  the 
scope  of  his  authority),  and  is  liable" 
notwithstanding  the  slanderous  utter- 
ance was  made  without  the  knowledge 
or  approval  of  the  corporation  and 
was  not  afterwards  ratified  by  it.  But, 
to  the  contrary,  see  Stewart  Dry- 
Goods  Co.  V.  Heuehtker,  148  Ky.  228, 
146  S.  W.  423,  Wherein  the  court  said: 
* '  In  the  case  of  the  president  of  the 
corporation,  or  some  like  officer  having 
general  charge  of  the  affairs  of  the 
corporation,  we  think  the  utterances 
of  the  agent  may  be  regarded  as  those 
of  the  corporation.  But  that  rule 
cannot  be  applied  to  subordinate 
agents.  A  verbal  slander  is  the  indi- 
vidual act  of  him  who  utters  it,  often 
arising  out  of  his  momentary  excite- 
ment. It  is  the  voluntary  and  tortious 
act  of  the  speaker.  Thero  can  be  no 
joint  utterance,  and  so  two  persons  are 
not  liable.  -He  alone  is  liable  who 
spoke  the  words.  Many  things  are 
actionable,  when  printed  and  pub- 
lished, which  are  not  actionable  if 
published  orally,  and  it  seems  to  us 
a  sound  principle  that  the  verbal  ut- 
terances of  an  agent  of  limited  pow- 
ers should  be  regarded  as  hi^  personal 
act,  rather  than  the  act  of  his  prin- 
cipal, unless  authorized  by  the  prin- 
cipal in  fact  or  ratified  by  him.'' 
See  also  Flaherty  v.  Maxwell  Motor 
Co.,  187  Mich.  62,  153  N.  W.  45. 

Where  there  was  no  special  duty 
owing  by  the  corporation  to  the  per- 
son injured,  the  liability  of  the  for- 


mer "for  slander  or  other  malicious 
torts,  by  its  agents  and  employees  in 
the  course  of  their  employment,  de- 
pends in  its  last  analysis  on  whether 
the  acts  complained  of  were  author- 
ized or  ratified  by  the  company.  The 
test  of  responsibility  established  by 
the  better-considered  authorities  be- 
ing, 'whether  the  injury  was  commit- 
ted by  the  authority  of  the  master, 
expressly  conferred  or  fairly  implied 
from  the  nature  of  the  employment 
or  the  duties  incident  to  it.'  When 
such  authority  is  express,  the  matter 
is  usually  free  from  difficulty,  but  the 
authority  may  be  implied  and  on  a 
given  state  of  facts  admitted  or  es- 
tablished, frequently  is  conclusively 
implied,  and  responsibility  imputed  as 
a  matter  of  law.  In  other  cases, 
where  the  act  is  not  clearly  within 
the  scope  of  the  servant's  employ- 
ment or  incident  to  his  duties,  but 
there  is  evidence  tending  to  establish 
that  fact,  the  question  may  be  prop- 
erly referred  to  a  jury  to  determine 
whether  the  tortioua  act  was  author- 
ized. And,  again,  the  absence  of  au- 
thority may  be  so  clear  that  it  be- 
comes the  duty  of  the  judge  to  de- 
termine the  matter."  Sawyer  v.  Nor- 
folk &  S.  R.  Co.,  142  N.  O.  1,  115  Am. 
«t.  Rep.  716,  9  Ann.  Cas.  440,  54  8. 
E.  793.  See  also  Hopkins  Chemical 
Co.  V.  Bead  Drug  &  Chemical  Co.  of 
Baltimore  €ity,  124  Md.  210,  92  Atl. 
i78. 

"It  has  been  said  that  to  hold  the 
corporation  liable  [for  slander],  the 
tortious  act  of  the  agent,  not  only 
must  have  a  direct  relation  to  the 
performance  of  some  duty  pertaining 
to  his  employment,  but  also  must  have 
the  express  or  implied  sanction  of  the 
corporation,  or  afterwards  bo  ratified 
by  the  corporation.  But  where  •  •  * 
no  express  authority  is  shown,  the 
issue  of  whether  authority  to  commit 
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tion  to  which  no  authorities  were  cited  is  apparently  omitted  from  the 
later  editions  of  such  work — ^to  the  effect  that  '*a  corporation  will  not 
be  liable  for  any  slander  uttered  by  an  oflScer,  even  though  he  be 
acting  honestly  for  the  benefit  of  the  company,  and  within  the  scope 
of  his  duties,  unless  it  can  be  proved  that  the  corporation  expressly 
ordered  and  directed  that  oflScer  to  say  those  very  words,  for  a  slan- 
der is  the  voluntary  and  tortious  act  of  the  speaker,"  '*  hold  in  accord- 
ance therewith.''    In  a  recent  caise  wherein  a  -corporation  was  sued  by 


the  wrong  should  be  implied  becomes 
one  of  fact  for  the  jury,  where  the 
facts  and  circumstances  in  proof 
would  induce  a  reasonable  person  to 
infer  that  the  act  was  within  the  gen- 
eral powers  conferred  on  the  agent." 
Payton  v.  People's  Credit  Clothing 
€o.,  136  Mo.  App.  577,  118  S.  W.  531. 

92  Odgers  on  Libel  and  Slander  (1st 
Ed.),  p.  368. 

SSThus  in  Behre  v.  National  Cash 
Register  Co.,  100  Qa.  213,  62  Am.  St. 
Rep.  320,  27  S.  E.  986  (cited  in  South- 
cm  R.  Co.  V.  Chambers,  126  Ga.  404, 
7  L.  R.  A.  [N".  S.]  926,  55  S.  E.  37  in 
support  of  the  statement  that  ''a  cor- 
poration is  not  liable  for  damages 
resulting  from  speaking  false,  mali- 
cious, and  defamatory  words  by  one 
of  its  agents,  even  where,  in  uttering 
such  words,  the  speaker  was  acting 
for  the  benefit  of  the  corporation  and 
within  the  scope  of  his  agency,  unless 
it  affirmatively  appears  that  the  agent 
was  directed  or  authorized  by  the 
corporation  to  speak  the  words  in 
question"),  the  court  held  that  *' there 
was  no  error  in  sustaining  the  demur- 
rer to  so  much  of  the  petition  as  at- 
tempted to  set  forth  a  cause  of  action 
for  slander"  against  the  defendant 
corporation  for,  "while  it  is  distinctly 
alleged  that  the  words  complained  of 
were  uttered  by  the  agent  of  defend- 
ant within  the  scope  of  the  agency, 
and  in  behalf  of,  and  for  the  interest 
of,  the  defendant,  it  [the  petition] 
failed  to  allege  that  the  defendant 
expressly  directed  or  authorized  the 


agent  to  speak  the  words  in  ques- 
tion," and  paraphrased  Mr.  Odgers' 
statement,  which  it  quoted  inter  alia 
in  its  opinion,  for  its  syllabus  para- 
graph on  the  point.  See  also,  as  fol- 
lowing the  two  cases  above  cited, 
Jackson  v.  Atlantic  Coast  Line  R.  Co., 
8  Ga.  App.  495,  69  S.  B.  919. 

Again  in  Stewart  Dry  Gpods  Go.  v. 
Heuchtker,  148  Ky.  228,  146  S.  W.  ' 
423,  the  court,  citing  Mr.  Odgers' 
work  as,  inter  alia,  holding  to  the 
same  effect^  adhered  to  the  rule  laid 
down  in  Duquesne  Distributing  Co.  v. 
Greenbaum,  135  Ky.  182,  24  L.  R.  A. 
(N.  S.)  955,  21  Ann.  Cas.  481,  121  S. 
W.  1026,  which  involved  the  liability 
of  a  partnership  (and  not  of  a  cor- 
poration, as  stated  in  Stewart  Dry 
€h)ods  Co.  V.  Heuchtker,  supra)  for 
slander,  to  the  effect  that  "when  it 
is  sought  to  charge  the  master  or 
principal  in  any  state  of  case  with 
liability  for  defamatory  utterances  of 
the  servant  or  agent,  it  is  not  suffi- 
cient to  aver  or  prove  that  the  servant 
or  agent  at  the  time  was  engaged  in 
the  service  of  the  master  or  principal, 
or  acting  within  the  scope  of  his  em- 
ployment, in  the  ordinary  use  of  that 
word.  But  it  must  be  further  averred 
and  shown  that  the  principal  or  mas- 
ter directed  or  authorized  the  agent 
or  servant  to  speak  the  actionable 
words,  or  afterwards  approved  or  rat- 
ified their  speaking." 

Still  again  in  Republic  Iron  &  Steel 
Co.  V.  Self,  192  Ala.  403,  68  So.  328 
(decided  in  1915),  the  court  made  an 
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one  employee  who  had  been  slandered  by  another,  the  Supreme  Court 


obiter  statement  of  the  law  of  Ala- 
bama on  the  subject,  which  statement 
was  practically  identical  with  that  6f 
Mr.  OdgerSy  and  cited  in  support 
thereof  Singer  Mfg.  Co.  v.  Taylor, 
150  Ala.  574,  9  L.  R.  A.  (N.  S.)  929, 
124  Am.  6t.  Bep.  90,  43  So.  210,  and 
Mclntire  v.  Cudahy  Packing  Co.,  179 
Ala.  404,  60  So.  848.  While  the  first 
of  these  two  cases  recognizes  that 
"slander  is  the  voluntary  and  tortious 
act  of  the  speaker"  and  quotes,  inter 
alia,  Mr.  Odgers'  statement,  such 
case,  it  is  believed,  is  not  authority, 
so  far  as  actual  decision  is  concerned, 
for  the  broad  proposition  that  a  cor- 
poration will  not  be  liable  for  *'any" 
slander  unless,  etc.,  the  court  going 
no  further'  than  to  hold  that,  where 
no  contract  relation  exists  between 
the  corporation  and  the  person  slan- 
dered, "authorization,"  "approval" 
or  "  ratiflcation "  of  the  particular 
slander  is  necessary  to  corporate  lia- 
bility. 

In  the  second  of  the  two  cases  cited, 
the  court  states  that  "it  is  well  set- 
tled in  this  jurisdiction,  as  well  as 
others,  that  (i  corporation  cannot  com- 
mit slander,  and  can  only  become  lia- 
ble for  the  utterances  of  its  agents 
by  expressly  authorizing  the  slander- 
ous utterance,  or  by  approving  or 
ratifying  the  said  utterance,"  and 
quotes  a  part  of  the  opinion  of  the 
court  in  Singer  Mfg.  Co.  v.  Taylor^ 
supra,  including  Mr.  Odgers'  state- 
ment as  it  appears  therein. 

In  Flaherty  v.  Maxwell  Motor  Co., 
187  Mich.  62,  153  N.  W.  45  (decided 
in  1915),  the  court  declared  that  "our 
examination  of  the  cases  satisfies  us 
that  the  great  weight  of  the  author- 
ities holds  that  a  corporation  is  not 
liable  for  slander  uttered  by  its  serv- 
ants unless  it  affirmatively  appears 
that  the  agent  was  expressly  author- 
ized to  speak  the  words  in  question 


or  the  corporation  subsequently  rati- 
fied the  utterance,"  and  cites  Singer 
Mfg.  Co.  V.  Taylor,  supra,  as  one  of 
its  authorities,  quoting  that  part  of 
the  opinion  in  such  ease  which  is  itself 
merely  the  troublesome  quotation  from 
Mr*.  Odgers'  work.  See,  in  this  con- 
nection, Kharas  v.  Barron  C.  Collier, 
Inc.,  171  N.  Y.  App.  Div.  388,  157  N. 
Y.  Supp.  410,  which,  holding  that  a 
corporation  is  liable  for  slander  and 
overruling  the  contrary  holding  in 
Eichner  v.  Bowery  Bank,  24  N.  Y. 
App.  Div.  63,  48  ^.  Y.  Supp.  978,  which 
quoted  Mr.  Odgers'  statement,  sug- 
gests that  the  quotation  is  from  an 
early  edition  of  Mr.  Odgers'  work 
and  that  the  statement  is  omitted 
from  later  editions. 

In  Southwestern  Telegraph  ft  Tele- 
phone Co.  V.  Long,  —  Tex.  Civ.  App. 
— ,  183  S.  W.  421,  the  court  observes 
that  "Odgers'  statement  that  a  cor- 
poration cannot  be  held  liable  for 
slander,  because  'slander  is  the  volun- 
tary act  of  the  speaker,'  rests  upon 
his  own  ipse  dixit.  He  cites  no  au- 
thority to  sustain  his  text,  and  none 
is  cited  in  the  notes  to  the  Ameri- 
can edition." 

The  petition  in  an  action  against 
a  corporation  for  slander  of  title  by 
its  president  and  secretary  is  defec- 
tive when  it  does  not  allege  that  the 
slanderous  declaration  was  made  by 
such  officers  in  their  official  capacity 
and  by  direction  of  the  corporation, 
or  in  the  apparent  scope  of  their  au- 
thority as  its  officers.  Continental 
Bealty  Co.  v.  Little,  135  Ky.  618,  117 
S.  W.  310,  citing  Odgers  on  Libel  and 
Slander  (Am.  Ed.)  368. 

In  "Comerford  v.  West  End  St.  By. 
Co.,  164  Mass.  13,  41  N.  £.  59  (de- 
cided in  1895),  the  court  said:  "If 
slanderous  words  are  shown  to  have 
been  uttered  by  the  authority  of  a 
corporation,  or  to  have  been  ratified 
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of  Tennessee,**  noting  the  two  different  lines  of  decision  and  citing 
under  each  view  of  the  matter  certain  of  the  cases  supposed  to  sup- 
port it,**  declared  that  the  distinction  made  by  some  of  the  cases 
between  the  liability  of  a  corporation  for  libel  and  its  liability  for  slan- 
der '*is  well  founded  both  in  law  and  in  fact.  It  is  a  matter  of  com- 
mon knowledge  that  corporations  must  employ  many  servants,  and 
that  many  of  them  do  not  weigh  their  words  and  are  easily  provoked 
to  anger.  It  would  be  an  extreme  hardship  to  hold  a  corporation 
liable  for  the  slanderous  words  spokcA  by  each  servant  in  its  employ 
and  who  may  speak  them  in  connection  with  the  duties  which  he  is 
employed  to  perform.  To  apply  the  ordinary  rule  governing  the 
relationship  between  master  and  servant,  and  governing  the  liability 
of  the  master  for  the  torts  of  his  servants,  would  be  to  hold  the  cor- 
poration liable  for  torts  which  were  not  contemplated  when  the  con- 
tract of  employment  was  made.  The  same  would  often  be  true  of 
private  individuals.  To  hold  that  the  master  is  liable  for  slanderous 
words  spoken  in  the  same  manner  that  he  is  liable  for  other  torts  of 
his  servant  would  be  to  extend  the  law  of  oral  slander  far  beyond 
what  the  facts  and  the  contemplation  of  the  parties  include.  If  one 
employs  a  servant  about  his  household,  it  certainly  is  not  contem- 
plated that  the  servant  will  slander  those  with  whom  he  may  be 
brought  in  contact  while  performing  his  duties.  We  do  not  say 
that  a  corporation  or  an  individual  would  not  be  held  liable  in  par- 
ticular cases  for  the  slanderous  words  uttered  by  a  servant;  but, to 

by  it,  the  corporation  is  liable;  but,  S4  Southern  Ice   Go.   y.  Black,   136 

if  they  are  uttered  by  an  agent  or  Tenn.  391,  189  ^S.  W.  861   (judgment 

servant  in  the  course  of  the  business  for   plaintiff   reversed   and   case    dis- 

in  which  he  is  employed,  it  is  at  least  missed). 

questionable  whether  the  corporation  S^It  is  believed  that  at  least  two 

is  liable.    We  are  aware  of  no  case  in  of  the  cases,  namely  Sawyer  v.  Nor- 

which   this   has   been  held'';    and   in  folk  &  S.  B.  Co.,  142  N.  C.  1,  115  Am. 

•  Kane   v.  Boston   Mut.  Life  Ins.   Co.,  St.  Rep.  716,  9  Ann.  Cas.  440,  54  S.  E. 

200  Mass.  265,  86  N.  E.  302  (decidecP  793,  and  International  Text-Book  Co. 

in    1908),    the    question,    above    sug-  v.   Heartt,   136   Fed.    129    (see   these 

gested,  which  the  court  was  not  called  cases  as  cited  elsewhere  in  this  sec- 

upon  to  decide,  was  still  apparently  tion),  referred  to  as  holding  "that  a 

regarded  as  an   open  one  in   Massa-  corporation    is    not    liable    for    oral 

ehusetts,  the  court,  which  cited,  inter  slander  in  the  broad  sense  that  it  is 

alia,  two  of  the  "Odgers'  cases"  and  liable  for  other  torts  of  its  servants," 

also  Mr.  Odgers  *  text,  {  265,  declar-  are  not,  when  carefully  analyzed,  au- 

ing  that  it  did  "not  mean  to  throw  thority  for  the  proposition  that  a  rule 

any   doubt"    on    the    statement   con-  applies  in  the  one  case  different  from 

tained  in  the  last  clause  of  the  first  that  which  applies  in  the  other, 
sentence  above  quoted. 
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make  a  case  of  liability  the  plaintiff  must  show  either  that  the  master 
expressly  authorized  the  speaking  of  the  slanderous  words,  of  that  it 
would  be  necessary  to  speak  them  in  the  course  of  the  performance 
of  the  duty  assigned  to  the  servant,  or  that  it  has  been  ratified  by  the 
master.  The  precise  question  presented  is  the  liability  of  a  corpora- 
tion for  damages  for  oral  slander  spoken  by  one  serv«uat  of  another 
while  acting,  within  the  scope  of  his  authority  and  in  the  interest  of 
the  master,  but  who  was  not  actually  authorized  to  speak  the  slander- 
ous words.  We  do  not  think  speaking  the  slanderous  words  would 
fall  reasonably  within  the  contemplation  of  the  parties  when  they 
made  the  contract  of  employment,  either  that  the  master  impliedly 
authorized  the  foreman  to  speak  the  words,  or  that  he  so  agreed 
to  indemnify  his  other  servant  against  such  conduct.  It  is  not  like 
the  master's  implied  agreement  to  furnish  a  safe  place  to  work,  safe 
machinery,  and  the  like  for  which  he  must  respond  in  damages  if  he 
fails  in  such  duty.  These  duties  are  parts  of  the  contract  of  employ- 
ment, though  unexpressed,  and  are  said  to  be  absolute.  Bat  the 
speaking  of  slanderous  words  is  so  often  the  result  of  an  outbreak  of 
temper,  and  is  always  an  expression  of  opinion,  that  it  is  usually  dis- 
connected from  the  servant's  duties,  and  cannot  reasonably  be  said  to 
be  an  unexpressed  part  of  the  contract  of  employment.  •  •  • 
What  we  have  said,  of  course,  does  not  apply  to  a  third  party  to  whom 
the  master  owes  a  special  duty.  It  does  not  apply  to  the  case  of  a 
passenger  on  a  public  conveyance  nor  to  a  customer  invited  on  the 
premises  of  the  owner,  nor  to  any  other  one  to  whom  the  master  actu- 
ally or  impliedly  owes  a  special  duty."  •• 

§3348.  — Negligence.  A  corporation  is,  as  a  general  proposi- 
tion, liable  for  the. negligence  of  its  officers, 'agents,  or  servants  acting 
within  the  scope  of  their  authority  and  in  the  course  of  their  employ- 
ment to  tihe  same  extent  as  a  natural  person,  and,  ordinarily,  it  is 
no  defense  for  it  to  show  that  it  has  used  due  care  in  selecting  and 
supervising  them.*''    But  where  the  agent  or  servant  guilty  of  the 


86  <<  There  is  a  line  of  cases  which 
holds  that,  where  a  special  contractual 
relation  exists  between  the  plaintiff 
and  defendant,  recovery  will  be  al- 
lowed for  slander  committed  by  a  sub- 
ordinate servant.  Such  are  cases  of 
common  carriers  in  their  relation  to 
passengers,  and  are  based  upon  a 
breach  of  duty  arising  out  of  the  con- 


tract, whereby  they  are  bound  to 
protect  passenger^  from  insults,  indig- 
nities, and  personal  violence."  Fla- 
herty V.  Maxwell  Motor  Co.,  187 
Mich.  62,  153  N.  W.  45.  Bee  also 
§  3357,  infra. 

37  This  rule  has  been  so  frequently 
applied  especially  in  the  case  of  rail- 
road companies  without  any  question 
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negligence  acts  in  the  premises  whoUy  without  the  scope  of  his 
authority  and  the  course  of  his  employment,  the  person  injured 
cannot  ordinarily  hold  the  corporation  in  damages.'^    Thus  it  has 


as  to  its  correctness  that  it  is  scarcely 
necessary  to  cite  authorities  to  sup* 
port  it.  See,  as  early  cases  involving 
the  question,  however: 

Alabanuk  -Central  Railroad  &  Bank- 
ing Co.  V.  Smith,  76  Ala.  572,  52  Am. 
Bep.  353. 

Colorado.  Denver,  S.  P.  &  P.  B.  Co. 
V.  Conway,  8  Colo.  1,  54  Am.  Bep.  537, 
5  Pac.  142. 

Delaware.  Wilson  v.  Bockland  Mfg.  * 
Co^  2  Harr.  67. 

Georgia.  Macon  ft  A.  B.  Co.  v. 
Mayes,  49  Oa.  355,  15  Am.  Bep.  678. 

Dlinoia.  Elmore  v.  Drainage  Com  'rs, 
135  111.  269,  25  Am.  St.  Bep.  363,  25 
N.  E.  1010,  aff'g  32  lU.  App.  122. 

Maine.  Brown  v.  South  Kennebec 
Agr.  Society,  47  Me.  275,  74  Anu  Dee. 
484. 

MaasachiiMits.  Nims  v.  Mt.  Her- 
mon  Boys'  School,  160  Mass.  177,  22 
L.  B.  A.  364,  39  Am.  St.  Bep.  467,  35 
N.  E.  776. 

MIsBOiui.  Hilsdorf  v.  St.  Louis,  45 
Mo.  94,  100  Am.  Dee.  352. 

OMo.  Columbus  &  H.  Coal  ft  Iron 
Co.  V.  Tucker,  48  Ohio  St.  41,  12  L. 
B.  A.  577,  29  Am.  St.  Bep.  528,  26 
N.  B«  630;  Dunn  v.  Brown  County 
Agr.  Society,  46  Ohio  St.  93,  1  L.  B. 
A.  754,  15  Am.  St.  Bep.  556,  18  N.  E. 
496. 

Pmwylyanlai  Lancaster  Ave.  Im- 
provement Co.  v.  Bhoads,  116  Pa.  St. 
377,  ^  Am.  St.  Bep.  608,  9  Atl.  852. 

Bliode  IdMuL  Butcher  v.  Provi- 
dence Oas  Co.,  12  B.  I.  149,  34  Am. 
Bep.  626. 

A  corporation  organized  for  the  pur- 
pose of  holding  a  fair  may  be  liable 
for  personal  injuries  caused  by  the 
negligent  construction  of  seats  by  an 
exhibitor.  Texas  State  Fair  v.  Marti, 
30  Tex.  Civ.  App.  132,  69  fi.  W.  432. 
See  also  Bichmond  ft  M.  By.  Co.  v. 


Moore's  Adm'r,  94  Va.  493,  37  L.  B.  A. 
258,  27  S.  E.  70  (action  against  street 
railroad  company  for  death  of  child, 
killed  by  being  struck  while  in  de- 
fendant's park,  by  pole  to  which  was 
fastened  rope,  holding  baUoon  during 
process  of  inflation). 

MIn  McCoUigan  v.  Pennsylvania 
B.  Co.,  214  Pa.  229,  6  L.  B.  A.  (N.  S.) 
544,  112  Am.  St.  Bep.  739,  63  Atl.  792, 
the  court  held  that  the  defendant  rail- 
road company  was  not  liable  for  the 
negligence  of  a  certain  hansom  driver, 
the  contract  between  the  company  and 
the  driver  having  created  the  relation 
of  bailor  and  bailee  rather  than  the 
relation  of  mcister  and  servant.  See 
also  Buffner  v.  Jamispn  Coal  ft  Coke 
Co.,  247  Pa.  34,  92  Atl.  1075,  in  which 
the  court  refers'  the  reader  to  Mc- 
CoUigan V.  Pennsylvania  B.  Co.,  supra, 
for  "the  characteristics  of  the  rela- 
tion of  master  and  servant." 

A  statute  making  railroad  com- 
panies liable  for  the  killing  of 
animals  on  unf  enced  portions  of  their 
tracks,  etc,  without  proof  of  negli- 
gence^  unskilfulness  or  misconduct 
does  not  apply  to  render  a  railroad 
company  liable  for  the  killing  of  an 
animal  by  one  of  its  engines  Vhieh  was 
being  run  at  the  time  by  its  round* 
house  superintendent  and  its  yard- 
master,  without  authority  and  at  their 
Own  instance,  as  the  quickest  means 
of  taking  the  former  to  the  home  of 
a  physician  whom  he  desired  to  sum- 
mon to  attend  a  sick  neighbor^ 
Cousins  V.  Hannibal  ft  St.  J.  B.  Co., 
66  Mo.  572,  575.  Said  the  court: 
''There  can  be  no  controversy  about 
the  general  rule,  that  the  master  is 
civilly  liable  for  the  tortious  acts  of 
his  servant,  when  done  in  the  course 
of  his  employment,  even  though  the 
master  did  not  authorize  or  know  of 
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been  held  that  the  operator  of  a  passenger  elevator  who  invites 
a  child  into  the  building  in  which  the  elevator  is  located  as  his  guest 
and  into  the  elevator  for  the  purpose  of  giving  her  a  pleasure 
ride,  acts,  in  so  doing,  without  the  scope  of  his  employment, 
and  the  corporation,  owning  the  building,  is  not  liable  for  re- 
sultant injuries  to  the  child.*'  Where  section  hands  on  a  railroad 
have  not  only  not  been  authorized  either  expressly  or  by  impli- 
cation to  allow  persons  other  than  those  of  their  number  to  ride 
on  the  hand  ear  used  on  the  section,  but  have  been  expressly  forbid- 
den to  do  BO  by  the  rules  of  the  railroad  company  and  otherwise,  and 
no  custom  to  permit  third  persons  to  ride  on  the  hand  car  is  shown 
to  have  been  acquiesced  in  by  the  officers  of  the  company  or  even  to 


such  acts,  or  may  have  disapproved 
or  forbidden  them.  Garretzen  v. 
Daenckel,  50  Mo.  107;  Snyder  v. 
Hann.  &  St.  Jo.  B.  B.  Co.,  60  Mo.  413. 
The  ehief  difficulty  which  has  arisen 
in  the  application  of  this  rule,  as  was 
remarked  in  Snyder  v.  Hann.  &  St. 
Jo.  B.  R.,  has  been  in  ascertaining 
whether  the  act  complained  of  was 
committed  in  the  course  of  the  serv- 
ant's employment.  In  Garretzen  v. 
Duenckel,  supra,  it  was  said:  'In  de- 
termining whether  a  particular  act  is 
done  in  the  course  of  a  servant's  em- 
ployment, it  is  proper  first  to  enquire, 
whether  the  servant  was  at  the  time 
engaged  in  serving  his  master.  If  the 
act  was  done  while  the  servant  was  at 
liberty  from  his  service,  and  pursu- 
ing his  own  ends  exclusively,  there 
can  then  be  no  question  that  the  mas- 
ter is  not  responsible,  even  though  the 
injuries  complained  of  could  not  have 
been  committed  without  the  facilities 
offered  by  the  servant's  relations  to 
his  master.'  Two  classes  of  cases 
have  arisen  under  the  rule  now  being 
considered,  in  which  the  master  is  not 
liable  for  the  acts  of  his  servant.  The 
first  is  where  the  servant  was,  at  the 
time  the  injury  was  inflicted,  engaged 
in  the  performance  of  the  service 
which  he  had  engaged  to  render,  but 
the  act  which  occasioned  the  injury 
did    not    pertain    to    the    particular 


duties  of  that  employment.  Thus,  if 
an  engineer  while  running  a  train 
should  shoot  an  unoffending  man  upon 
the  roadside,  the  injury  would  be  in- 
flicted while  the  engineer  was  en- 
gaged in  serving  his  master,  but  the 
act  causing  the  injury  would  have  no 
connection  with  that  service,  and 
could  not  be  considered  as  done  in  the 
course  of  the  servant's  employment. 
The  other  class  is,  where  the  servant 
was  not  engaged  about  the  business 
of  the  master,  at  the  time  he  did  the 
injury  complained  of,  but  was  upon 
business  of  his  own,  or  another,  totally 
disconnected  from  the  service  which 
he  had  engaged  to  render.  The  case 
at  bar  falls  within  the  latter  class. 
•  ♦  •  [The]  whole  duty  [of  the 
superintendent  of  the  roundhouse] 
was  to  keep  the  engines  in  order,  and 
properly  housed.  He  had  no  authority 
whatever  to  take  them  out  for  any 
purpose.  He  had  no  more  right  to 
go  upon  the  main  track  with  one  of 
them  than  he  would  have  had  if  he 
had  been  an  entire  stranger  to  the  de- 
fendant, and  the  defendant  cannot  be 
held  responsible  for  the  injury  result- 
ing from  such  unauthorized  use  of  its 
property. ' ' 

30Sweeden  v.  Atkinson  Improve- 
ment Co.,  93  Ark.  397,  27  L.  B.  A.  (N. 
8.)  124,  125  S.  W.  439. 
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have  been  known  to  them,  the  company  will  not  be  liable  for  personal 
injuries  sustained  by  a  child  as  a  result  of  his  being  permitted  to  ride 
on  the  hand  car  at  a  time  when  it  was  being  operated  by  the  tempo- 
rary foreman,  acting  under  the  direction  of  the  regular  foreman  but 
outside  of  the  business  of  the  company.^  Again,  a  railroad  company 
will  not  be  liable  for  injuries  to  a  child  resulting  from  his  attempt 
to  follow  the  direction  of  the  company's  servant  to  get  on  the  caboose 
of  a  moving  freight  train  belonging  to  the  company,  such  direction, 
given  when  the  child  who  had  been  spending  the  day  with  such  serv- 
ant on  the  company's  property  expressed  a  desire  to  go  home,  not 
being  within  the  line  of  the  servant's  duty  nor  within  the  scope  of  his 
employment*^ 


4i  Houston  ft  C.  A.  ft  N.  By.  Co.  v. 
Boiling,  59  Ark.  395,  27  L.  B.  A.  190, 
43  Am.  St.  Bep.  38,  27  8.  W.  492. 

In  Bobinson  v.  McNeill,  18  Waah. 
163,  51  Pac.  355,  a  personal  injury  ac- 
tion against  the  receiver  of  a  rail- 
road company,  it  appeared  that  the 
plaintiff  with  a  number  of  other  boys 
had  obtained  the  loan  of  a  hand  car 
froip  a  section  foreman,  who  had  con- 
trol of  it  for  the  purpose  of  enabling 
him  to  discharge  his  duties  in  repair- 
ing the  track,  etc.,  with  the  idea  of 
using  it  in  going  to  a  swimming  place, 
a  mile  or  more  distant,  and  that  while 
so  using  it  the  plaintiff  fell  from  it 
and  sustained  the  injuries  complained 
of.  In  holding  that  the  action  of  the 
trial  court  in  entering  a  judgment  of 
nonsuit  was  proper^  the  Supreme  Court 
said:  ''It  will  be  observed  that  the 
action  was  not  founded  upon  any  neg- 
ligent or  wrongful  act. of  the  defend- 
ant Ni  servant  in  allowing  the  car  to 
remasn  exposed  and  unsecure,  so  that 
boys  4>f  immature  years  might  be 
tempted  to  use  it;  and  also  that  the 
ear  was  not  being  used,  at  that  par- 
ticular time,  in  the  company's  busi- 
ness. It  was  not  shown  nor  claimed 
that  the  section  foreman  had  any  au- 
thority to  loan  the  car  at  all,  and  in 
fact  it  may  be  fairly  assumA  from 
the  record  that  it  was  a  violation  of 
bis  duties  to  loan  it.     His  act  in  so 


doing  was  entirely  outside  of  and  ex- 
ceeded the  scope  of  his  employment. 
This  being  so,  under  the  great  weight 
of  the  authorities  the  defendant  waa 
not  liable  for  his  wrongful  act." 

41  Keating  v.  Michigan  Oent.  B.  Co., 
97  Mich.  154,  37  Am.  St.  Bep.  328,  56 
N.  W.  346.  See  also  Schulwitz  v. 
Delta  Lumber  Co.,  126  Mich.  559,  85 
N.  W.  1075,  an  action  for  personal 
injuries  sustained  by  plaintiff,  a 
child,  as  a  result  of  his  attempting 
to  ride  on  a  wagon  belonging  to  the 
defendant  company,  which  ''falls  di- 
rectly within  the  rule  laid  down"  in 
Keating  v.  Michigan  Cent.  B.  Co., 
supra. 

The  foreman  of  a  railroad  bridge 
gan^  held  to  have  acted  outside  of 
the  scope  of  his  employment  in  order- 
ing the  cook  on  the  gang's  boarding 
car,  which  was  attached  to  a  freight 
train,  to  throw  out  an  old  water  cooler, 
and  not  to  have  imposed  liability  on 
the  railroad  company  for  injuries  sus- 
tained by  a  trespasser  on  its  right  of 
way  by  his  being  hit  by  the  cooler  in 
its  fall.  St.  Louis  Southwestern  B. 
Co.  V.  Bryant,  81  Ark.  368,  99  S.  W. 
693. 

A  railroad  section  gang,  failing  to 
extinguish  a  fire  which  they  build  or 
rekindle  on  the  railroad  company's 
right  of  way  for  the  purpose  of  warm- 
ing the   coffee  which   forms   part  of 
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§3349.  — Nuisance.    It  is  a  rule  ^^so  well  settled  as  not  to 
require  the  citation  of  any  authorities  in  its  support/'  that  the  liabil- 


their  lunch,  do  not  thereby  render  the 
company  liafble  for  injury  to  the  prop- 
erty of  a  third  person  resulting  from 
the  spread  of  the  fire.  Morier  v.  St. 
Paul,  M.  &  M.  By.  Co.,  31  Minn.  351, 
47  Am.  Bep.  793,  17  N.  W.  952.  Said 
the  court:  ''There  is  no  evidence 
that  the  defendant  was  boarding  these 
men,  or  that  it  was  any  parl^  of  its 
duty  to  prepare  or  cook  their  meals. 
Neither  is  there  anything  tending  to 
show  that  the  defendant  either  knew 
or  authorized  the  kindling  of  a  fire 
for  any  such  purpose,  either  on  this 
or  any  other  oocasion.  Nor  is  there 
any  evidence  that  it  wa^  the  dut^r  of 
these  section  men  to  exercise  any 
supervision  over  the  right  of  way,  or 
to  extinguish  fires  that  might  be 
ignited  on  it.  So  far  as  the  evidence 
goes,  their  employment  was  exclusive- 
ly in  repairing  the  railroad  track.  The 
doctrine  of  the  liability  of  the  master 
for  the  wrongful  acts  of  his  servants 
is  predicated  upon  the  maxims,  're- 
spondeat superior'  and  'qui  facit  per 
alium  facit  per  .se.'  In  fact,  it  rests 
upon  the  doctrine  of  agency.  There- 
fore, the  universal  test  of  the  master's 
liability  is  whether  there  was  au- 
thority, express  or  implied,  for  doing 
the  act;  that  is,  was  it  one  done  in 
the  course  and  within  the  scope  of  Ihe 
servant's  employment?  If  it  be  done 
in  the  course  of  and  within  the  scope 
of  the  employment,  the  master  will  be 
liable  for  the  act,  whether  negligent, 
fraudulent,  deceitful,  or  an  act  of 
positive  malfeasance.  *  »  ♦  But  a 
master  is  not  liable  for  every  wrong 
which  the  servant  may  commit  during 
the  continuance  of  the  employment. 
The  liability  can  only  occur  when  that 
which  is  done  is  within  the  real  or 
apparent  scope  of  the  master's  busi- 
ness. It  does  not  arise  when  the  serv- 
ant steps  outside  of  his  employment  to 


do  an  act  for  himself  not  connected 
with  his  master's  business.  Beyond 
the  scope  of  his  employment  the  serv- 
ant is  as  much  a  stranger  to  his  mas- 
ter as  any  third  person.  The  master 
is  only  responsible  so  long  as  the  serv- 
ant can  be  said  to  be  doing  the  act,  in 
the  doing  of  which  he  is  guilty  of 
negligence,  in  the  course  of  his  em- 
ployment. A  master  is  not  responsible 
for  any  act  or  omission  of  his  servant 
which  is  not  connected  with  the  busi- 
ness in  which  he  serves  him,  and  does 
not  happen  in  the  course  of  his 
employment.  And  in  determining 
whether  a  particular  act  is  done  in  the 
course  of  the  servant 's  employment,  it 
is  proper  first  to  inquire  whether  the 
servant  was  at  the  time  engaged  in 
serving  his  master.  If  the  act  be  done 
while  the  servant  is  at  liberty  from 
the  service,  and  pursuing  his  own  ends 
exclusivoly,  the  master  is  not'  re- 
sponsible. If  the  servant  was,  at  the 
time  when  the  injury  was  infiicted, 
acting  for  himself,  and  .as  his  own 
master,  pro  tempore,  the  master  is  not 
liable.  If  the  servant  step  aside  from 
his  master's  business,  for'  'however 
short  a  time,  to  do  an  act  not  con- 
nected with  such  business,  the  rela- 
tion of  master  and  servant  is  for  the 
time  suspended.  Such,  v^triously  ex- 
pressed, is  the  uniform  doctrine  laid 
down  by  all  authorities.  •  *  ♦  It 
would  seem  to  follow,  as  an  inevitable 
conclusion,  from  this,  that  on  the  facts 
of  this  case  the  act  of  these  section  men 
in  building  a  fire  to  warm  their  own 
dinner  was  in  no  sense  an  act  done 
in  the  course  of  and  within  the  scope 
of  their  employment,  or  in  the  execu- 
tion of  defendant's  business.  For  the 
time  being  they  had  stepped  aside 
from  that  business,  and  in  building 
this  fire  they  were  engaged  exclusively 
in  their  own  business,  as  much  as  they 
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ity  of  a  corporation  for  the  creation  and  maintenance  of  a  nuisance 
is  the  same  as  that  of  individuals  for  a  similar  wrong.**  Accordingly, 
if  the  oflBcers,  agents  or  servants  of  a  corporation,  in  the  course  of 
their  employment,  create  or  maintain  a  nuisance,  the  corporation  is 
liable,  and  it  cannot  escape  liability  by  setting  up  that  they  were  not 
authorized  to  conduct  the  business  or  act  in  such  a  way  as  to  create 
a  nuisance.**  This  is  true,  for  example,  where  the  officers  or  agents 
of  a  corporation  so  construct  or  maintain  its  works  as  to  obstruct  a 


were  when  eating  their  dinner,  and 
were  for  the  time  being  their  own  mas- 
ters as  much  as  when  they  ate  their 
breakfast  that  morning  or  went  to  bed 
the  night  before.  The  fact  that  .they 
did  it  on  defendant '3  right  of  way  is 
wholly  immaterial,  in  the  absence  of 
any  evidence  that  defendant  knew  of 
or  authorized  the  Act.  Had  they  gone 
upon  the  plaintiff's  farm  and  built 
the  fire  the  case  would  have  been  pre- 
cisely the  same.  It  can  no  more  be 
said  that  this  act  was  done  in  the  de- 
fendant's  business,  and  within  the 
scope  of  their  employment  than  would 
the  act  of  one  of  these  men  in  light- 
ing his  pipe,  after  eating  his  dinner, 
and  carelessly  throwing  the  burning 
match  into  the  grass.  See  Williams 
V.  Jones,  3  Hurl.  &  C.  256.  The  fact 
that  the  section  foreman  assisted  in 
or  even  directed  the  act  does  not  alter 
the  case.  In  doing  so  he  was  as  much 
his  own  master  and  doing  his  own 
business  as  were  the  section  men.  Had 
it  appeared  that  it  was  part  of  his 
duty  to  look  after  the  premises  gen- 
erally, and  extinguish  fires  that  might 
be  ignited  on  them,  his  omission  to 
put  out  the  fire  might  possibly,  within 
the  case  of  Chapman  v.  N.  Y.  P.  Q. 
Co.,  33  N.  Y.  369,  be  considered  the 
negligence  of  the  defendant.  But 
nothing  of  the  kind  appears,  and  the 
burden  is  upon  plaintiff  to  prove  af- 
firmatively every  fact  necessary  to 
establish  defendant's  liability." 

« Baltimore  &  P.  B.  Co.  v.  Fifth 
Bapt.  Church,  108  U.  S.  317,  27  L.  Ed. 
739. 


48  United  States.  See  First  Nat. 
Bank  of  Carlisle,  Pennsylvania  v.  Gra- 
ham, 100  U.  a  699,  25  L.  Ed.  750. 

Alabaom.  Stein  v.  Burden,  24  Ala. 
130,  60  Am.  Dec.  453. 

Ifaine.  Burbank  v.  Bethel  Steam 
Mill  Co.,  75  Me.  373,  46  Am.  Bep.  400. 

Kew  Hampehire.  Eastman  v.  Amos- 
keag  Mfg.  Co.,  44  N.  H.  143,  82  Am. 
Dec.  201. 

Kew  Jersey.  Pennsylviani>a  B.  Co. 
v.  Angel,  41  N.  J.  Eq.  316,  56  Am.  Bep. 
1,  7  Atl.  432. 

New  York.  Cogswell  v.  New  York, 
N.  H.  &  H.  B.  Co.,  103  N.  Y.  10,  56 
Am.  Bep.  6,  note,  57  Am.  Bep.  701, 
8  N.  B.  537. 

Ohio.  Columbus  &  H.  Coal  &  Iron 
Co.  V.  Tucker,  48  Ohio  St.  41,  12  L. 
B.  A.  577,  29  Am.  St.  Bep.  528,  26  N. 
E.  630. 

Peonsylyaaia^  Chestnut  Hill  &  S. 
H.  Turnpike  Co.  v.  Butter,  4  Serg.  ft 
B.  6,  8  Am.  Dec.  675. 

Where  a  person  was  injured  by  fall- 
ing into  a  ditch  dug  in  a  street,  it 
was  held  that  the  fact  that  the  ditch 
wa«  dug  by  order  of  one  of  the  di- 
rectors of  a  gas  company  and  paid 
for  by  the  treasurer,  did  not  make 
the  company  responsible  for  its  con- 
dition, where  it  did  not  appear  that 
the  director  was  authorized  thereto  by 
the  board,  and  his  act  had  been  re- 
pudiated, and  the  ditch  partially  filled 
by  the  company  before  the  accident. 
Noblesville  Qas  &  Improvement  Co.  v. 
Loehr,  124  Ind.  79,  24  N.  E.  579. 
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watercourse  or  the  flow  of  surface  water,  and  thereby  overflow  the 
lands  of  another,^  or  use  an  unlicensed  steam  engine  and  communi- 
cate fire  to  adjoining  premises,^  or  conduct  the  business  so  that  the 
comfort  of  others  is  wrongfully  interfered  with  by  noises,  noxious 
odors,  smoke,  dirt,  etc.,**  or  so  as  to  caist  refuse  into  a  stream  and 
thereby  cause  it  to  be  washed  down  and  upon  the  land  of  another.*" 


§3360.  — Trespass.  A  corporation  may  be  liable  for  a  trespass 
as  to  realty**  or  as  to  personal  property,**  and,  generally  speaking, 
where  an  officer  or  agent  in  the  course  of  his  employment  and  acting, 
not  for  himself  but  for  the  corporation,  wrongfully  enters  upon  an- 
other's land  or  seizes  his  goods,  etc.,  the  corporation  may  be  required 
to  respond  in  damages.** 


M  Eastman  y.  Amoskeag  Mfg.  Co., 
44  N.  H.  143,  82  Am.  Dec.  201;  Chest- 
nut Hill  &  S.  H.  Turnpike  Co.  v.  But- 
ter, 4  Serg.  &  B.  (Pa.)  6,  8  Am.  Dee. 
675.  See  ako  Hooker  v.  New  Haven 
&  N.  Co.,  14  Conn.  146,  36  Am.  Dec. 
477;  Bhodes  v.  Cleveland,  10  Ohio 
159,  36  Am.  Dec.  82. 

46Burbank  v.  Bethel  Steam  Mill 
Co.,  75  Me.  373;  46  Am.  Bep.  400. 

46  Baltimore  &  P.  B.  Co.  v.  Fifth 
Bapt.  Church,  108  U.  S.  317,  27  L.  Ed. 
739;  Pennsylvania  B.  Co.  v.  Angel,  41 
N.  J.  Eq.  316,  56  Am.  Bep.  1,  7  Atl. 
432. 

47  Columbus  &  H.  Coal  &  Iron  Go.  v. 
Tucker,  48  Ohio  St.  41,  12  L.  B.  A. 
577,  29  Am.  St.  Bep.  528,  26  N.  E.  630; 
Trevett  v.  Prison  Ass'n  of  Virginia, 
98  Ya.  332,  50  L.  B.  A.  564,  81  Am. 
St.  Bep.  727,  36  S.  E.  373. 

48Foote  V.  City  of  Cincinnati,  9 
Ohio  31,  34  Am.  Dec.  420;  Chestnut 
Hill  &  S.  H.  Turnpike  Co.  v.  Butter,  4 
Serg.  &  B.  (Pa.)  6,  8  Am.  Dec.  675; 
Maund  v.  Monmouthshire  Canal  Co., 
4  M.  &  G.  452.  See  also  Crawfords- 
ville  &  Wabash  B.  Co.  v.  Wright,  5 
Ind*.  252;  Hazen  v.  Boston  &  M.  B.  B., 
.2  Gray  (Mass.)  574;  White  v.  City 
Council  of  Charleston,  2  Hill  (S.  C.) 
571 ;  Main  v.  Northeastern  B.  Co.,*  12 
Bich.  (S.  O.)  82,  75  Am.  Dec.  725. 
A  corporation  is  liable  in  an  action 


of  ejeotment  and  in  trespass  for  mesne 
profits.  Dater  v.  Troy  Turnpike  &  B. 
Co.,  2  HiU  (N.  Y.)  629;  McCready  v. 
Guardians  of  Poor,  9  Serg.  &  B.  (Pa.) 
94,  11  Am.  Dec.  667. 

A  complaint  against  a  corporation 
for  trespass  on  property  which  does 
not  aver  through  what  particular  of- 
ficers, agents  or  employees  the  alleged 
trespass  was  committed  is  not  for 
that  reason  open  to  objection  as  being 
uncertain,  plaintiff  not  being  called 
upon  to  plead  its  evidence  ae,  under  s 
contrary  holding,  it  would  be  required 
to  do.  Commonwealth  Co.  v.  Nunn,  17 
Colo.  App.  117,  67  Pae.  342.  But  see 
Perkins  v.  .  M«ysville  Dist.  Camp- 
Meeting  Ass'n,  10  Ky.  L.  Bep.  781, 
10  S.  W.  659,  in  which  it  was  held 
that  plaintiff  does  not  disclose  a  right 
of  action  against  a  corporation  by  a 
petition  alleging  a  trespass  upon  his 
close  but  not  alleging  by  whom  or  the 
manner  in  which  the  forcible  entry 
was  committed. 

49Yarborough  v.  Bank  of  England, 
16  East  6;  Maund  v.  Monmouthshire 
Canal  Co.,  4  M.  &  G.  452. 

50  Williams  v.  Fresno  Canal  &  Irri- 
gation Co.,  96  Cal.  14,  31  Am.  St.  Bep. 
172,  30  Pac.  961;  Chestnut  Hill  &  8. 
H.  Turnpike  Co.  v.  Butter,  4  Serg.  & 
B.  (Pa.)  6,  8  Am.  Dec.  675;  Tar- 
borough  V.  Bank  of  England,  16  East 
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§3361.  — Wrongful  death.  It  is  settled  law  that,  in  a  proper 
case,  a  corporation  will  be  liable  in  damages  for  wrongful  death. 
Indeed,  under  the  wrongful  death  statutes  of  the  several  states  very 
generally,  if  not  without  exception,  corporations  are  rendered  so 
liable,  in  certain  instances,  either  by  express  language  or  by  implica- 
tion or  by  cdnstruction.*^  But  even  where  as  in  Georgia  the  statutes 
provide  that  ''every  person  ["person"  being  construed  to  include  a 
corporation]  shall  be  liable  for  torts  committed  by  his  servants  by 
command*,  or  in  the  prosecution  or  within  the  scope  of  his  business, 
whether  the  same  be  by  negligence,  or  voluntary,  * '  and  that '  *  a  railroad 
company  shall  be  liable  •  •  •  for  damage  done  by  any  per- 
son in  the  employment  or  service  of  such  company,  unless  the  com- 
pany shall  make  it  appear  that  their  agents  were  in  the  exercise  of 
reasonable  care  and  diligence,  the  presumption  in  all  cases  being 
against  the  company,"  it  has  been  held  that  a  railroad  company  will 
not  bS  liable  for  a  wilful  homicide  committed  by  its  servant  where  the 
latter,  in  killing  the  deceased,  acted,  not  in  the  prosecution  of  the 
company's  business  and  within  the  scope  of  his  employment,  but  out 
of  resentment  for  an  insult,  fancied  or  real,  to  himself.^' 


6;  Maund  v.  Jiionmouthsi^ire  Canal 
Co.,  4  M.  &  G.  452. 

Bl  A  «tatute  providing  that  an  ac- 
tion for  damages  may  be  brought 
when  the  death  of  any  person  is 
caused  by  the  wrongful  act,  negli- 
gence or  default  of  another  gives  a 
right  of  action  against  a  corporation 
as  weU  as  against  natural  persons. 
Southwestern  B.  Co.  v.  Paulk,  24  Ga. 
356;  Donaldson  t.  Mississippi  &  M. 
B.  Co.,  18  Iowa  280,  87  Am.  Dec.  391; 
Cbase  v.  American  Steamboat  Co.,  10 
R.  I.  79;  Fleming  v.  Texas  Loan 
Agency,  87  Tex.  238,  26  L.  B.  A.  250, 
27  S.  W.  126;  Jacksonville  Ice  &  Elec- 
tric Co.  V.  Moses,  —  Tex.  Civ.  App. 
— ,  134  8.  W.  379. 

Under  the  Missouri  statute  a  rail- 
road company  will  be  liable  for  the 
act  of  its  watchman,  whose  duty  it 
-was  to  keep  trespassers  from  the 
company's  bridge,  in  killing  a  person 
^who  was  trespassing  thereon,  where 
aneh  act  was  committed  in  the  course 
of  the  watchman's  employment,  even 
though  the   act  was   a  wanton  and 


malicious  one  and  was  neither  author- 
ized nor  approved  by  the  company. 
Hoehl  V.  Wabash  B.«  Co.,  — -  Mo.  — , 
24  S.  W.  737. 

Under  a  statute  which  makes  a 
railroad  company  liable  for  injury 
done  by  any  person  in  its  employment 
and  service  unless  its  agents  have  ex- 
ercised all  ordinary  and  reasonable 
care  and  diligence,  such  a  company 
will  be  liable  for  the  wilful  killing 
by  its  depot  agent  of  a  person  who 
is  in  the  depot  for  the  purpose  of 
transacting  business  with  the  com- 
pany through  the  agent  when  tftie  com- 
pany has  employed  the  agent  with 
knowledge  of  the  fact  that  he  was 
subject  to  mental  aberration.  Chris- 
tian V.  Columbus  &  B.  By.  Co.,  79  Ga. 
460,  7  S.  E.  216. 

On  tlfe  general  question  whether 
the  insanity  of  the  conductor  who 
wounded  a  passenger  on  the  train  is 
a  defense  in  an  action  by  such  pas- 
senger against  the  carrier,  see  §  3357, 
infra. 

5S  Louisville  &  N.  B.  Co.  v*  Hudsoft, 
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§3362,  — Torts  of  q>edal  police  offloen.  What  is  undoubt- 
ediy  the  gesberal  rule  on  the  subject  of  the  liability  of  a  corporation 
for  tortious  acts,  such  as  assault  and  battery,  false  arrest  and  impris- 
onmenty  malicious  prosecution,  etc.,  committed  by  a  police  officer  in 
its  employ,  has  been  given  a  very  satisfactory  enunciation  in  a  case 
decided  by  the  federal  court  for  the  southern  district  of  New  York.*' 
In  this  case  the  court  said :  "Where  private  parties,  even  with  the  con- 
sent of  the  state,  employ  its  police  officers  to  represent  them,  and  do 
special  work  for  them  in  protecting  and  preserving  theit  property 
and  maintaining  order  on  their  premises,  and  such  officers  are  engaged 
in  the  performance  of  their  duties  to  their  employers,  and  are  acting 
within  the  scope  of  their  powers  and  duties,  they  become  and  are  the 
servants  and  employees  of  such  private  parties  and  their  representa- 
tives, and  for  grossly  negligent  acts,  wantonly,  wilfully,  and  unneeeb- 
sarily  committed  by  them  in  the  line  of  their  duty,  and  when  engaged 
in  the  performance  of  such  duties,  to  the  injury  of  others,  thepnaster 
or  employer  is  liable.  Employers  cannot  escape  responsibility  for  the 
grossly  negligent,  wanton,  and  wilful  acts  of  persons  employed  by 
them,  and  representing  them,  and  paid  by  them,  by  employing  con- 
stables, marshals,  sheriffs,  and  peace  officers  of  the  state,  provided 
such  grossly  negligent,  wilful,  wanton,  and  wrongful*  acts  are  done 
by  such  riepi:esentatives  where  and  while  acting  within  the  general 
scope  of  the  authority  conferred  on  them.''  ^    Thus  it  has  been  held 


10  Ga.  App.  169,  73  8.  E.  BO. 

A  eorporation  is  not  liable  for  tbe 
death  of  a  boiler  maker  resulting  from 
the  explosion  of  a  aboiler  in  the  cor- 
poration'a  plant,  which,  as  an  em- 
ployee of  the  vendor  of  the  boiler,  the 
deceased  was  engaged  in  repairing  at 
the  time,  although  the  act  which 
eaused  the  explosion  was  that  of  the 
eorporation  *b  engineer,  when  such  «et, 
although  intended  as  the  test  which 
the  deceased  had  been  instructed  by 
his  employer  to  make,  was  either  a 
volunrtary  one  on  the  part  of  the  engi- 
Beer  or  was  done  at  the  request  of  the 
deceased.  Olive  v.  Whitn^  Marble 
Co.,  103  N.  T.  292,  8  N.  E.  552. 

General  charge  for  defendant  eor- 
poration, sued  for  the  wilful  killing, 
t>y  its  general  manager,  of  plaintiff's 
intestate,  held  proper,  there  being  na 
evidence  that  the  homicide  did  not 


spring  from  a  motive  personal  to  the 
general  manager  and  without  any  re- 
lation to  the  business  of  the  corpora- 
tion. Johnson  v.  Alabama  Fuel  ft  Iron 
Co.,  166  Ala.  534,  52  So.  312. 

58Kusnir  v.  Pressed  Steel  Car  Co., 
201  Fed.  146,  150  (action  by  one  of 
defendant's  employees  for  a  wound 
received  at  the  hands  of  another  of 
its  employees  who  was.  a  commissioned 
police  officer  of  the  state). 

54 Continuing,  the  court  said:  ''To 
establish  a  rule  to  the  contrary  would 
lead  to  the  grossest  acts  of  infamy 
and  outrage,  and  destroy,  as- it  ought, 
respect  for  government  and  courts. 
The  state  would  not  be  liable  for  such 
acts,  and  if  the  employer — ^that  is,  the 
master,  who  makes  the  officer  his  rep- 
resentative for  his  private  purposes — 
is  not,  because  the  wrongdoer  is  a 
police  officer,  tsuch  offieer  may  perform 
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that  an  aetion  will  lie  against  a  railroad  company  for  a  false  arrest 
made  and  a  malicious  prosecution  instituted  by  a  deputy  sheriff  em- 


the  work  be  is  employed  to  do  in  the 
most  grossly  careless^  wanton,  and 
wilful  manner,  fraught  with  great 
peril  to  others,  and  the  injured  party 
must  look  to  the  wrongdoer,  usually  of 
no  pecuniary  responsibility,  and  not 
the  employer,  who  employed  the 
wrongdoer  to  do* the  very  acts  com- 
plained of,  but  not  in  a  wanton,  wil- 
ful, and  negligent  manner,  a  mode 
frought  with  peril  to  others.  Of 
course,  the  employee  must  be  acting 
in  the  line  of  his  duty  to  his  muster, 
and  within  the  general  scope  of  his 
authority,  and  represent  him  in  that 
matter. '^  Kusnir  v.  Pressed  Steel  Gar 
Co.,  201  Fed.  146.  (Although  the  con- 
clusion reached  by  the  court  is  with- 
out doubt  the  correct  one,  that  portion 
of  its  argument  which  is  based  on  the 
fact  of  the  servant 's  lack  of  financial 
responsibility  would  seem  to  be  un- 
sustainable since  ''the  law  does  not 
undertake  to  provide  i^  solvent  de- 
fendant.'' Vermillion  v.  Woman's 
College  of  Due  West,  104  8.  C.  197, 
88  8.  £.  649.) 

A  corporation  will  be  liable  for  the 
tortious  act  of  a  person  who  is  ap- 
pointed a  special  police  officer  at  its 
request.  Is  paid  by  it  and  is  assigned 
to  duty  by  its  superintendent  when 
it  would  be  liable  for  such  s-ct  had 
such  person  not  possessed  police 
power.  Brewster  v.  Intei^orough 
Rapid  Transit  Co.,  68  N.  Y.  Misc.  348, 
123  K  T.  Supp.  992.  Said  the  court: 
"If,  by  virtue* of  his  designation  as 
a  special  officer,  *  *  •  [such  per- 
son] became  a  public  official,  his  duty 
to  the  public  was  thereby  increased; 
but  the  defendant  was  not  relieved 
from  the  same  responsibility  for  his 
acts  that  it  would  be  under  for  the 
acts  of  any  other  of  its  employees.  It 
would,  indeed,  be  an  anomaly  if  the 
fact  that,  because  the  public  power 


had  been  used  to  designate  the  em- 
ployee of  the  defendant  a  public  of- 
ficer, the  defendant  should  on  this  ac- 
count be  relieved  of  responsibility  for 
the  acts  which  its  employee  performs 
in  attempting  to  dischi^ge  his  duties 
to  it." 

"A  public  [police]  officer,  specially 
employed  by  a  common  carrier  to  per- 
form "Certain  duties  and  services  for 
a,  is  a  servant  of  such  carrier,  while 
acting  within  the  scope  of  such  em- 
plojrment;  and,  if  such  servant,  in  the 
performance  of  such  duties,  wrong- 
fully inflict  injury  upon  a  passenger 
of  such  carrier,  the  master  is  liaible 
therefor,  although  the  injurious  act, 
BO  done,  was  wilful  and  malicious,  and 
prompted  'by  motives  and  purposes 
personal  to  the  servant,  such  as  re- 
sentment of  insults  or  punishment  for 
other  wrongs  perpetrated  upon  him- 
self."' Layne  v.  Chesapeake  A  O.  B. 
Co.,  66  W.  Va.  607,  67  8.  B.  1103.  flee 
also  Moss  V.  Campbell 's  Creek  B.  Co., 
75  W.  Va.  62,  83  8.  E.  721. 

''The  weight  of  authority  seems  to 
be  'that  a  corporation  is  liable  for  a 
wrongful  assault  or  unlawful  arrest 
made,  or  caused  to  be  made,  by  a 
detective  or  peace  officer,  employed 
by  it  in  the  course  of  its  business  as 
a  watchman  or  detective,  although  he 
has  been  given  police  powers  by  the 
public  authorities  at  the  request  of 
his  employer."  Southwestern  Port- 
land Cement  Co.  v.  Beitzer,  —  Tex. 
Civ.  App.  — ,  135  8.  W.  237.  See  also 
Perkins  Bros.  Co.  v.  Anderson,  —  Tex. 
Civ.  App.  — ,  155  8.  W.  556. 

''One  in  the  position  of  a  public 
police  officer  might  at  the  same  time 
act  as  a  private  servant,  and,  if  a 
wrong  be  committed  while  acting  in 
the  latter  capacity,  the  principle  of  re- 
spondeat superior  applies."  Buffner 
V.  Jamison  Coal  Sb  Coke  Co.,  247  Pa. 
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ployed  by  it  as  a  watchman,  when  such  ofBcer  acted,  in  the  premises, 
solely  in  its  interest  and  in  the  furtherance  of  its  business.^  Again, 
applying  the  same  rule,  it  has  been  held  that  the  fact  that  the  em- 
ployee of  a  city  transit  company,  who,  at  the  instance  of  a  third  person, 
arrested  and  caused  to  be  locked  up  a  passenger  on  the  company's 
road  on  a  charge  of  disorderly  conduct,  had  been  commissioned  as  a 
police  ofBcer,  will  not  relieve  the  company  from  liability  to  the  pas- 
senger for  false  imprisonment,  the  act  of  the  employee  having  been 
committed  in  the  line  of  his  duty  as  a  servant  of  the  company.** 


34,  92  Atl.  1075.  See  also  Hedge  v. 
St.  Louis  &  8.  F.  B.  Co.,  164  Mo.  App. 
291,  145  S.  W.  115. 

A  railroad  company  may,  hy  direct- 
ing the  acts  of  a  city  policeman,  be* 
come  liable  therefor.  Pounds  v.  Cen- 
tral of  Georgia  B.  Co.,  142  Ga.  415,  10 
N.  C.  C.  A.  295,  83  S.  E.  96. 

M  Louisville  &  N.  B.  Co.  v.  Owens, 
164  Ky.  557,  175  S.  W.  1039. 

Where  the  special  agent  or  detective 
of  a  railroad  company  procures  the 
wrongful  arrest  of  an  intending  pas- 
senger or,  although  not  expressly 
ordering  or  directing  it,  sets  in  motion 
the  machinery  by  which  it  is  made, 
the  company  will  be  liable  for  the  re- 
sulting false  imprisonment.  Eichen- 
green  v.  Louisville  &  N.  B.  B.,  96 
Tenn.  229,  31  L.  B.  A.  702,  54  Am.  St. 
Bep.  833,  34  6.  W.  219. 

''A  principal  who  selects  an  agent 
to  detect  and  arrest  offenders  is  re- 
sponsible for  the  acts  of  the  agent 
committed  within  the  general  scope  of 
his  employment,  although  the  agent 
may  have  done  an  unlawful  act  and 
have  arrested  an  innocent  man." 
Pennsylvania  Co.  v.  Weddle,  100  Ind. 
138,  141.  See  also  Harris  v.  Louisville, 
N.  O.  &  T.  B.  Co.,  35  Fed,  116;  Evans- 
ville  &  T.  H.  B.  Co.  v.  McKee,  99  Ind. 
519, -50  Am.  Bep.  102. 

Judgment  for  plaintiff  affirmed  in 
an  action  for  malicious  prosecution 
based  on  the  act  of  a  police  officer  in 
defendant  railroad  company's  employ 
in  arresting  him,  while  he  was  wait- 
ing in  defendant 's  pu'blie  room  to  take 


passage  on  defendant's  train,  and 
taking  him  before  a  justice  on  a 
charge  of  disorderly  conduct  in  that 
he  was  dropping  crumbs  from  bread 
or  cake,  which  he  was  eating,  on  the 
seats  and  floor  of  the  waiting  room  in 
violation  of  one  of  defendant's  rules. 
Tufshinsky  v.  Pittsburgh,  C,  C.  &  St. 
L.  B.  Co.,  61  Pa.  Super.  Ct.  121. 

M  Parke  v.  Fellman,  145  N.  Y.  App. 
Div.  836,  130  N.  Y.  Supp.  361. 

The  fact  that  a  street  railroad  com- 
pany's  conductor  possessed  police 
power,  confers  no  immunity  on  the 
company  for  injury  resulting  from  his 
wrongful  discharge  of  his  duty  either 
as  the  company's  servant  or  under 
color  of  his  police  power.  Georgia  B. 
&  Elec.  Co.  V.  Baker,  1  Ga.  App.  832, 
58  S.  E.  88. 

A  corporation,  sued  for  false  im- 
prisonment, cannot  defend  on  the 
ground  that  its  servant  who  caused 
the  imprisonment  complained  of  was, 
in  so  doing,  exercising  the  power  of 
a  special  policeman  which  had  been 
conferred  upon  him  by  the  mayor 
when,  under  the  city  charter,  the  serv- 
ant's  appointment  as  a  special  police- 
man was  invalid.  Union  Depot  & 
Bailroad  Co.  v.  Smith,  16  Colo.  361,  27 
Pac.  329. 

Where  a  railroad  company  has  no 
notice  that  an  arrest  of  one  of  its 
passengers  by  officers  of  the  law  is 
illegal,  it  will  not  be  liable  for  its 
failure  to  interfere  with  the  officers 
and  prevent  the  arrest  jior  for  stop- 
ping the  train  to  allow  the  officers  to 
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So  also,  it  has  been  held  that  the  fact  that  a  railroad  watchman, 
who  wrongfully  wounded  and  arrested  a  person  whom  he  errone- 
ously believed  to  be  a  trespasser  on  the  railroad  company's  premises, 
had  police  powers  was  no  defense  to  the  company's  liability  for  his 
unlawful  acts^  they  having  been  within  the  scope  of  his  employment 
and  he  having  committed  them  in  the  line  of  his  duty.^'' 

On  the  other  hand,  *'the  mere  fact  that  a  railroad  company  pays 
for  the  services  of  a  certain  police  oflScer,  who  does  nothing  but  per- 
form the  duties  of  a  poUce  officer  proper,  does  not  make  the  company 
liable"  for  his  acts.**    Thus  a  railroad  company  will  not  be  liable  for 


remove  the  passenger  therefrom,  nor, 
in  sueh  case,  is  it  under  any  duty  to 
see  that  the  officers  use  no  more  force 
than  is  necessary  to  make  the  arrest. 
Brunswick  &  W.  R.  Co.  v.  Ponder,  117 
6a.  63,  60  L.  R.  A.  713,  97  Am.  St. 
Rep.  152,  43  S.  £.  430. 

57  Childers  v.  Southern  Pac.  Co.,  20 
N.  M.  366,  149  Pac.  807. 

Although  a  railroad  company  may 
be  liable  for  an  unlawful  errest  by 
a  special  police  officer  on  account  of 
the  fact  that  such  arrest  was  insti- 
gated by  its  employees  acting  within 
the  scope  of  their  employment,  it  will 
not  be  liable  for  a  wanton  battery 
committed  by  the  officer  upon  the  per- 
son arrested  in  taking  him  to  jail 
when  there  is  no  evidence,  direct  or 
circumstantial,  that  the  battery  was 
instigated  or  assented  to  by  the  em- 
ployees bringing  about  the  arrest  or 
that  it  should  reasonably  have  been 
anticipated  by  them.  Finfrock  v. 
Northern  Cent.  B.  Co.,  6S  Pa.  Super. 
Ct.  52.  A  watchman  for  a  railroad 
company,  although  also  a  deputy 
sheriff,  may,  it  seems,  render  the  com- 
pany liable  for  his  shooting  of  a  tres- 
passer, where,  at  the  time,  he  was  act- 
ing in  his  capacity  as  watchman 
rather  than  in  his  capacity  as  peace 
officer.  See  Conchin  v.  El  Paso  ^  S. 
W.  B.  Co.,  13  Ariz.  259,  28  L.  B.  A. 
(N.  ^.)  88, 108  Pac.  260. 

A  petition,  in  an  section  ag^ainst  a 
corporation  for  the  death  of  a  per- 
son killed  by  Xhe  defendant's  "quasi 


policeman  and  peace  officer,"  after 
failure  to  accomplish  an  allegedly  il- 
legal arrest,  held  to  disclose  a  cause 
of  action  and  n#t  to  J)e  subject  to 
an  exception  of  no  cause  of  action. 
Gann  v.  Great  Southern  Lumber  Co., 
131  La.  400,  59  So.  830. 

That  an  intending  passenger  on  an 
elevated  train  tells  the  special  police 
officer  in  the  employ  of  the  elevated 
company,  who  threatens  to  '  *  smash  his 
head  off"  unless  he  stops  his  pushing 
on  the  station  platform  on  which  he 
is  waiting  for  the  train,  to  "go  ahead 
and  do  it"  does  not  as  a  matter  of 
law  constitute  justification  for  the  re- 
sulting assault  and  battery  committed 
by  the  officer  upon  such  passenger. 
Brewster  v.  Interborough  Bapid  Tran- 
sit Co.,  68  N.  Y.  Misc.  348,  123  N.  Y. 
Supp.  992. 

Provocation  for  an  assault  and  bat- 
tery committed  by  a  special  police 
officer  in  the  employ  of  a  railroad  com- 
pany upon  a  trespasser  on  the  com- 
pany's property  whom  he  had  placed 
under  arrest  may  be  considered,  in  an 
action  against  the  company  for  such 
assault  and  battery,  in  mitigation  of 
punitive  damages.  Baltimore  &  O.  B. 
Co.  V.  Strube,  111  Md.  119,  73  Atl. 
697. 

58  Pounds  V.  Central  of  Georgia  B. 
Co.,  142  6a.  415,  10  N.  C.  C.  A.  295, 
83  S.  E.  96.  See  also,  as  tending  to 
support  this  proposition,  Adier  v. 
White  City  Const.  Co.,  147  HI.  App. 
20,  distinguishing  Illinois  Steel  Co.  v. 
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the  unlawful  arrest  of  one  of  its  passengers  by  a  police  officer  v^ho  was 
appointed  such  by  the  municipal  authorities  and  is  subject  to  their 
orders,  notwithstanding  the  fact  that  such  officer  was  specially  de- 
tailed to  preserve  order  at  the  company's  depot  and  that  the  company 
paid  his  salary.*®  Moreover,  it  has  been  held  that  even  when  ^he  offi- 
cer is  one  not  only  paid  by  the  railroad  company,  but  also  apE>ointed, 
as  permitted  hy  statute,  on  its  application,  it  is  not  liable  ior  his 
wrongful  acts  committed  while  acting  by  virtue  of  his  office^  unless 
such  wrongful  acts  occurred  in  the  performance  of  an  act  whi<ih  was 
outside  of  the  public  duties  of  a  police  officer  and  which  was  aut  Inorized 
or  ratified  by  the  company.'®    While  the  question  of  the  capa^xiity  in 


Novak,  84  HI.  App.  641,  aff'd  184  HI, 
501,  56  N.  E.  966,  iiT  which  latter  case 
it  was  held  that  where  a  person, 
sworn  in  by  a  city  police  department 
as  a  special  policeman  to  protect  the 
property  of  a  certain  corporation  and 
eject  trespassers  therefrom,  reports 
for  duty  and  instmctions  to  the  cor- 
poration's  foremen  and  acts  in  pur- 
suance of  instructions  received  from 
them,  he  is  in  law  the  servant  of  the 
corporation,  and  the  latter  will  be  lia- 
ble for  whatever  excessive  force  he 
uses  in  the  performance  of  his  duties. 
In  affirming  the  judgment  in  this  case, 
the  Supreme  Court  of  Illinois  (Illi- 
nois Steel  Co.  V.  Novak,  184  HI.  501, 
56  N.  E.  966)  stated  that  the  question 
whether  such  policeman  was  the  serv- 
ant of  the  corporation  was  one  "of 
fact''  which  was  not  open  to  review 
by  it. 

69  Bright  V.  Central  of  Georgia  B. 
Co.,  12  Ga.  App.  364,  77  S.  B.  372. 

"A  railway  company  is  not  liable 
In  damages  for  [the]  •  •  ♦  wrong- 
ful killing  [of  a  passenger]  by  a 
police  officer  of  a  municipality,  even 
if  such  officer  was  paid  by  the  cor- 
poration, where  it  does  not  appear 
that,  at  the  time  of  the  homicide,  the 
officer  was  performing  any  service  for, 
or  by  direction  of,  the  corporation, 
but  was  merely  in  the  discharge  of 
such  duties  as  are  performed  by  the 
police   officers  of   the  municipality.  *' 


Pounds  V.  Central  of  Georgia.  B.  Co., 
142  Ga.  415,  10  N.  C.  C,  A.  2^S,  83  8. 
E.  96. ' 

60  New  York,   C.   ft   St.   L.       B.  Co. 
V.  Pieback,  87  Ohio  St.  254,  ^3  L-  »• 
A.   (N.  S.)    1164,  100  N.  E.  »«»   0^" 
volving  Ohio  statute).     See  a.lso  Tol- 
chester    Beach    Improvement        ^^'   ^* 
Kent  County  v.  Steinmeier,  72  :»^d.  313, 
8  L.  B.  A.  846,  20  Atl.  188  (ia.  -«^olving 
Maryland  statute),  explained  iac»-  Phila- 
delphia, B.  &  W.   B.  Co.  V.    ^tompo, 
112  Md.  571,  77  Atl.  266;  Not^^o^^  * 
W.  B.  Co.  V.  Perdue,  117  Va.      ^^^^  ^^ 
S.  E.   1058    (involving  Virgin,  i^  «***' 
ute). 

In   Pennsylvania  B.    Co.   v,         ^^^^^' 
177  Fed.  189,  30  L.  B.  A.  (N.  ^-)  ^^^' 
the  court  stated  that  the  que^"*^^^.** 
issue  was:    "Is  a  corporatiot*.       ^ 
pays  for  the  services  of  a  poX^^*®*"* 
to   guard   its   property   and   pF^***'®^^ 
order  upon  its  premises  liable  S^  \a 

unprovoked   and  wholly  unju^*'^     . 
assault  committed  by  him  upoim      ^  ^ 
lie  street?"  and  proceeded  to      ^^*^ 
such  question  in  the  negative,      ^^\vq 
sis  being  laid  upon  the  fact  tX^^*     . 
locus  of  the  assault  was  a  nur*^^^?    , 
feet    distant   from    the    corpo:**^*'         « 
premises.      (But    that    the    a^'*'^^    . 
plaintiff,  in  the  course  of  wIl^^^       .^ 
personal  injuries  complained  c^^- 
inflioted,  was  not  made  on  th^  lines 

ises  of  the  defendant  corporati^^^*  -  ^ 
not  of  itself  relieve  the  latt^'^ 
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which  the  officer  was  acting  cannot  be  determined  solely  with  re|er- 
'  enoe  to  the  place  at  which  the  tort  was  committed,  as  the  employer 
may  be  liable  although  it  was  committed  away  from  the  premises  for  the 
protection  of  which  the  officer  was  employed,*^  the  place  at  which 
the  tort  was  committed  is  considered  in  ascertaining  whether  or  not  the 
act  was  in  the  scope  of  the  officer's  employment.**  Furthermore, 
there  would  seem  ordinarily  to  exist  a  prima  facie  presumption  that 
the  officer,  in  committing  the  tort  complained  of,  was  acting  in  his 
official  capacity  as  conservator  of  the  peace,  rather  than  in  his  capac- 
ity as  servant  of  the  corporation  sought  to  be  charged  with  liability 
for  such  tort.*^ 


liability  therefor,  see  Scibor  v.  Ore- 
gon-Washington B.  ft  Nav.  Oo^  70 
Ore.   116,  140  Pae.  629.) 

Exception  to  a  nonsuit,  in  an  action 
against  a  street  railroad  company  by 
a  passenger  for  an  assault  made  and 
false  imprisonment  caused  by  one  of 
defendant's  conductors  who  had  pre- 
viously been  sworn  as  a  special  police 
officer,  overruled,  the  conductor  hay- 
ing committed  the  tortious  acts  from 
a  personal  motive,  under  the  direction 
of  -the  city  marshal,  and  at  a  time 
when  he  was  off  duty  and  not  subject 
to  defendant's  orders.  Gordner  v. 
Boston  ft  M.  B.  B.,  72  N.  H.  413,  57 
All.  234. 

61  See  Sharp  v.  Erie  B.  Co.,  184  N. 
Y.  100,  6  Ann.  Gas.  250,  76  N.  E.  923, 
quoted  infra,  thi3  section,  note  66. 

So  a  railroad  company  may  be  lia- 
ble for  an  illegal  arrest  by  its  special 
police  officer,  notwithstanding  the 
fact  that  such  arrest  was  not  made 
on  its  premises.  Kastner  v.  Long  Is- 
land K.  Co.,  76  N.  Y.  App.  Div.  323, 
78  N.  Y.  Supp.  469.  See  also  Sharp 
V.  Erie  B.  Co.,  184  N.  Y.  100,  6  Ann. 
Gas.  250,  76  N.  E.  923,  rev'g  90  N. 
Y.  App.  Div.  502,  85  N.  Y.  Supp.  553; 
Scibor  V.  Oregon-Washington  B.  ft 
Nav.  Co.,  70  Ore.  116,  140  Pac.  629. 

6S  Pennsylvania  B.  Co.  v.  Kelly,  177 
Fed.  189,  30  L.  B,  A.  (N.  S.)  481, 
holding  the  employer  not  liable  for  an 
unprovoked  and  unjustifiable  assault 


which  was  not  committed  upon  its 
premises  but  upon  a  pubUc  highway 
leading  up  to  the  premises.  To  the 
same  effect,  see  Philadelphia,  B.  ft  W. 
B.  Go.  V.  Stumpo,  112  Md.  571,  77  Aa 
266,  holding  the  company  not  liable 
for  an  assault  made  by  the  officer  on 
a  public  street. 

<8'<The  public  authorities  in  the 
present  case  appointed  deputy  sheriffs, 
with  the  same  powers  and  duties  as 
they  would  exercise  in  any  other 
place.  When  acting  purely  in  their 
capacity  as  police  officers,  the  defend- 
ant is  not  responsible  for  their  acts. 
Only  when  the  defendant,  through  its 
authorized  agent,  has  employed  or 
directed  such  police  officers  to  act  for 
it,  does  it  become  responsible.  «  •  * 
If  this  police  officer  acted,  in  his  al- 
leged attack  upon  the  plaintiff,  solely 
in  his  capacity  as  an  officer,  and  not 
by  and  under  the  direction  of  the 
conductor  of  the  car,  the  defendant 
is  not  responsible  for  his  act.  When 
a  disorderly  person  is  arrested  by  a 
police  officer,  the  presumption  is  that 
the  officer  is  acting  in  an  official  ca- 
pacity, and  not  aa  an  agent  for  the 
party  who  by  law  is  required  to  pay 
him."  Foster  v.  Grand  Bapids  By. 
Co.,  140  Mich.  689,  104  N.  W.  380. 

"A  policeman,  who  is  appointed 
and  commissioned  by  the  governor, 
under  sections  3427  and  3428,  Bevised 
Statutes  (General  Code,  {(9150  &nd 


5263 


§  3352] 


Private  Corporations 


[Ch.52 


Although  this  presumption  is  merely  one  of  fact  and  rebuttable^ 


9151),  although  his  appointment  was 
upon  the  application  of  a  railroad 
company  and  his  salary  is  paid  by 
such  company,  is  a  'public  officer,' 
deriving  his  authority  directly  from 
the  state;  and  his  acts  will  be  pre- 
sumed to  have  been  performed  in  his 
capacity  as  sAch  officer  until  such  pre- 
sumption is  overcome  by  sufficient  evi- 
dence."  New  York,  C.  &  St.  L.  R. 
Co.  v.  Fieback,  87  Ohio  St.  254,  43 
L.  B.  A.  (N.  S.)  1164,  100  N.  E.  889. 

A  special  police  officer,  appointed 
and  commissioned,  under  the  West 
Virginia  statute,  at  the  instance  of  a 
railroad  company  and  paid  by  such 
company  is,  nevertheless,  prima  facie 
a  public  officer  for  whose  wrongful 
acts  the  company  is  not  liable.  Moss 
V.  Campbell's  Creek  B.  Co.,  75  W.  Va. 
62,  83  S.  E.  721;  Layne  v.  Chesapeake 
&  O.  R.  Co.,  66  W.  Va.  607,  67  8.  E. 
1103;  McKain  v.  Baltimore  &  O.  R. 
Co.,  65  W.  Va.  233,  23  U  B.  A.  (N. 
B.)  289,  131  Am.  St.  Bep.  964,  17  Ann. 
Cas.  634,  64  S.  E.  18. 

Bailroad  policemen,  becoming  such 
under  the  New  Jersey  statute  (Gen. 
St.  p.  2671),  although  appointed  on 
the  application  of  the  railroad  com- 
pany, paid  by  it  and  subject  to  be 
divested  of  their  powers  by  its  act, 
are  state  officers,  charged  with  the 
performance  of  public  duties,  and 
"for  the  proper  discharge  of  their 
official  duties,  as  well  as  for  the  prop- 
er exercise  of  their  official  power8^ 
they  were  responsible,  not  to  the 
*  *  •  company,  but  to  the  state," 
and  hence  in  order  to  render  the  com- 
pany liable  for  an  unlawful  arrest 
made  by  such  a  policeman  and  for  the 
subsequent  criminal  prosecution  mali- 
ciously instituted  by  him,  it  must  be 
proven  that  such  acts  were  instigated 
by  the  company,  or  by  some  of  its 
officers  or  employees — that  what  the 
policeman  did  was  done  by  him  as  an 


agent  of  the  company  and  not  solely 
of  his  own  volition  as  a  peace  offi- 
cer. Tucker  v.  Erie  B.  Co.,  69  N.  J. 
L.  19,  54  Atl.  557  (apparently  under 
the  decision  in  this  case,  which  i3 
sought  to  be  explained  and  distin- 
guished in  Taylor  v.  New  York  &  L. 
B.  B.  Co.,  80  N.  J.  L.  282,  39  L.  B.  A. 
(N.  S.)  122,  78  Atl.  169,  "instiga- 
tion" by  the  company  is  not  estab- 
lished by  evidence  that  the  arrest, 
made  by  the  company '«  policeman  on 
the  company's  right  of  way,  and  the 
prosecution,  subsequently  instituted' 
by  him,  were  based  on  a  charge  that 
the  accused  had  stolen  the  brass  jour- 
nals from  some  freight  cars  which 
were  standing  on  the  company's 
tracks). 

The  California  statute  (Stats.  1901, 
p.  666,  §  1),  however,  expressly  pro- 
vides that  "the  [railroad  or  steam- 
boat] company  designating  such  per- 
son or  persons  [for  appointment  as  a 
special  police  officer  or  as  special  po- 
lice officers]  shall  be  responsible  civ- 
illy for  any  abuse  of  his  or  their  au- 
thority" (see  Bedgate  v.  Southern 
Pac.  Co.,  .24  Cal.  App.  573,  141  Pac. 
1191),  and  the  Massachusetts  statute 
(Stat.  1898,  c.  282),  by  its  express 
terms,  makes  "the  corporation  or  per- 
son applying  for  an  appointment  [of 
a  special  police  officer]  under  this 
[2nd]  section  •  *  •  liable  for  the 
official  misconduct  of  the  officer  ap- 
pointed on  such  application,  as  for 
the  torts  of  any  servant  or  agent  in 
the  employ  of  such  corporation  or 
person."  See  Armstrong  v.  Stair,  217 
Mass.  534,  105  N.  E.  442;  Horgan  v. 
Boston  El.  B.  Co.,  208  Mass.  287,  94 
N.  E.  386. 

64 "It  is  no  uncommon  thing  for 
corporations  *  *  •  to  employ  duly- 
appointed  police  officers  to  watch  their 
property;  and  if  such  an  officer  ao 
employed   make   an  arrest  for   disor- 
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it  has,  nevertheless,  the  effect  of  requiring  the  plaintiff  to  prove  that 


derly  conduct,  the  presumption  is  that 
he  acted  in  his  official  capacity  as  the 
agent  of  the  state,  and  not  as  the 
agent  of  his  employer.  Being  an  of- 
ficer whose  duties  are  prescribed  by 
law,  it  should  be  presumed,  until  the 
contrary  is  made  to  appear,  that  his 
employment  contemplates  only  the  ex- 
ercise of  such  powers  as  the  law  con- 
fers upon  him.  *  *  •  The  presump- 
tion is,  however,  one  of  fact,  and  it 
may  be  shown  that  iii  making  the  ar- 
rest he  acted  under  orders  of  his  em- 
ployer, in  which  event  the  employer 
would  be  liable  for  the  unlawful  acts 
of  the  officer."  Brill  v.  Eddy,  115 
Ho.  506,  22  S.  W.  488. 

The  presumption  that,  in  arresting 
a  trespasser  on  railroad  property,  ft 
policeman,  appointed  by  the  governor 
under  the  Pennsylvania  act  "empow- 
ering railroads  to  employ  police 
force*'  (approved  February  27,  1865, 
P.  L.  225)  and  not  otherwise  holding 
any  position  under  the  company,  acted 
solely  in  his  capacity  as  a  peace  offi- 
cer, may  be  rebutted  by  evidence  that 
he  was,  at  the  time  of  making  the  ar- 
rest, engaged  in  special  service  for 
the  company,  such  as  guarding  its 
property  or  enforcing  obedience  to  its 
rules,  and  that  the  arrest  was  within 
the  scope  of  such  special  service,  or 
by  evidence  that  the  arrest  was  in- 
stigated by  the  company  or  by  some 
of  its  officers  or  employees  acting 
within  the  scope  of  their  employ- 
ment. Pinfrock  v.  Northern  Cent.  B. 
Co.,  58  Pa.  Super.  Ct.  52,  holding  that 
Higby  V.  Pennsylvania  R.  Co.,  209  Pa. 
452,  58  Atl.  858,  "does  not  decide 
that  every  police  officer  appointed 
under  the  Act  of  1865  must  by  virtue 
of  such  appointment  be  deemed  the 
employee,  agent,  or  servant  of  the 
railroad  company  upon  whose  appli- 
eation  he  was  appointed,"  and  that 
"the  same  is  true  of  Duggan  v.  B. 


&  O.  B.  B.  Co.,  159  Pa.  248,  and  Ber- 
ryman  v.  Penna.  &  B.  B.  Co.,  228  Pa. 
621. ' ' 

In  Southern  B.  Co.  v.  Grubbs,  115 
Ya.  876,  80  S.  E.  749,  an  action  against 
a  railroad. company  for  an  assault  aiid 
battery  committed  by  its  conductor, 
who  was,  under  the  statute,  a  peace 
officer  of  the  state,  upon  plaintiff 
while  the  latter  was,  as  he  claimed, 
a  passenger  on  defendant's  tridn,  the 
court  held  that  it  was  proper  to  re- 
fuse defendant's  instruction  which 
"in  effect,  told  the  jury  that  the 
conductor  could  alone  determine  in 
what  capacity  he  acted  in  making  the 
alleged  assault  on  the  plaintiff, 
whether  as  conductor  or  conservator 
of  the  peace,  and  that  he,  having  tes- 
tified that  he  acted  in  his  character 
as  conservator  of  the  peace,  without 
countervailing  evidence,  they  must 
find  for  the  defendant;  the  prima 
facie  presumption  of  the  law  being 
that  the  conductor  did  act  in  his  ca- 
pacity as  a  conservator  of  the  peace, ' ' 
and  also  the  one  whereby  "the  jury 
were  told,  not  only  that  a  conductor 
was  a  conservator  of  the  peace,  but 
that  the  defendant  company  was  not 
liable  for  any  act  of  his,  as  such,  even 
though  he  exceeded  his  authority  and 
his  act  was  unlawful."  In  thus  hold- 
ing, the  court  Said:  "The  effect  of 
these  instructions  was  to  make  the 
mere  claim  of  the  conductor  that  he 
was  acting  as  a  conservator  of  the 
peace  conclusive  of  the  case,  as  a  pre- 
sumption of  the  law,  without  regard 
to  whether  the  facts  and  circum- 
stances of  the  ease  justified  his  course 
of  conduct.  In  other  words,  the  con- 
tention is  that,  being  a  conservator 
of  the  peace  he  i?  thereby  taken  out 
of  the  control  of  the  company,  and 
out  of  the  sphere  of  the  company's 
responsibility  for  h\g  acts,  provided 
he  chooses  to  assume  to  act  under  the 
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the  doctrine  of  respondeat  superior  applies.®*    As  ^  general  proposi- 


guise  of  a  conservator  of  the  peace, 
without  any  reference  to  the  question 
whether  or  not  he  was,  in  good  faith, 
justified  in  assuming  that  role.  The 
functions  of  a  conductor  are  prima- 
rily as  a  representative  of  the  railroad 
company,  and  his  duty  to  the  passen- 
ger is  the  same  as  that  of  the  com- 
pany. His  duties  as  a  conservator  of 
the  peace  are  merely  incidental  to  his 
office  of  conductor.  Neither  he  nor 
his  company  can  make  use  of  his  in- 
cidental functions  as  a  conservator  of 
the  peace  as  a  pretext  to  shield  them- 
selves from  liability  for  his  wrongful 
and  oppressive  acts  as  conductor.  The 
instructions  under  consideration  would 
afford  railroad  companies  a  ready 
means  of  escape  from  all  responsibil- 
ity to  passengers  who  were  wrong- 
fully maltreated  by  conductors.  It  is 
a  question  for  the  jury  to  determine, 
upon  all  the  facts  and  circumstances 
of  the  case,  whether  Or  not  the  con- 
ductor was,  in  fact  and  in  good  faith, 
acting  in  the  capacity  of  a  conserva- 
tor of  the  peace,  and  not  in  his  ca- 
pacity of  conductor;  ax^  if  it  is  re- 
lied on  to  shield  the  company  from 
liability,  the  company  must  show  the 
necessity  and  good  faith  of  the  trans- 
action." 

In  Berryman  v.  Pennsylvania  B. 
Co.,  228  Pa.  621,  30  L.  B.  A.  (N.  S.) 
1049,  77  Atl.  1011,  an  action  against 
a  railroad  company  by  one  who  had 
been  a  passenger  on  its  train  for  an 
assault  and  battery,  by  shooting,  com- 
mitted upon  him  by  a  special  police- 
man in  defendant's  employ  when 
plaintiff,  after  having  arrived  at  his 
destination  and  baving  left  the  train, 
was  some  15  feet  therefrom  but  still 
on  defendant's  station  platform  over 
which  he  had  been  passing  until  ad- 
dressed by  the  policeman,  who  had 
been  riding  on  ihe  train  in  the  same 
car     with     plaintiff    but     who     had 


alighted  from  it  after  plaintiff  had 
left  it,  the  court  held  that  the  de- 
fendant was  entitled  to  a  peremptory 
instruction  in  its  favor,  the  only  in- 
ference arising  from  the  evidence  be- 
ing ' '  that  the  assault  was  a  malicious 
one  to  gratify  private  vengeance  of 
the  assailant,  disassociated  with  any 
duty  [th6  policeman]  •  •  •  owed 
to  his  employer,"  and  there  being,  at 
the  time,  no  contract  relation  between 
the  plaintiff  and  the  defendant  where- 
by the  duty  of  protection  was  imposed 
upon  the  latter.  Arguing  to  this  last 
point,  the  court  said:  "The  fact  that 
[the  assault  and  battery].  ♦  •  • 
was  committed  at  the  defendant  com- 
pany's station  is  of  no  importance. 
Plaintiff  had  been  a  passenger,  but 
that  relationship  ceased  when  he 
alighted  at  his  destination  and  had 
so  far  proceeded  on  his  way  as  to  be 
out  of  danger  from  the  movement  of 
the  train,  or  further  necessity  of  re- 
lation with  the  servants  of  the  com- 
pany. The  defendant  company  there- 
after owed  him  no  special  duty,  no 
contract  relation  existing  between 
them. ' ' 

66  The  plaintiff  has  the  burden  of 
proving  authority,  express  or  implied, 
in  the  officer  to  commit  the  act  for 
and  on  behalf  of  the  company.  Layne 
V.  Chesapeake  &  O.  B.  Co.,  66  W.  Va. 
607,  67  8.  E.  1103. 

In  Philadelphia,  B.  &  W.  B.  Co.  v. 
Stumpo,  112  Md.  571,  77  Atl.  266,  an 
action  against  a  railroad  company  for 
an  assault  and  battery  committed 
upon  the  plaintiff  by  the  defendant's 
special  policeman  in  the  course  of  his 
arrest  of  plaintiff  on  a  public  street 
on  a  charge  of  carrying  a  .concealed 
weapon,  the  Court  of  Appeals  of 
Maryland  observed  that  "if  a  police- 
man, appointed  under  our  statute,  at 
the  instance  of  a  corporation,  does 
make  an  arrest  on  tbe  premises  of  the 
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tion,  it  is  a  question  for  the  jury,  under  the  evidence,  in  which  of 
his    two    capacities    the    ofBcer    acted  ;••    but    when    there    is    no 


corporation,  or  in  protecting  its  prop- 
erty, it  may  well  be  required  to  as- 
sume the  burden  of  showing  that  it 
was  not  within  the  scope  of  his  em- 
ployment; but  when  he  arrests  one 
who  has  done  nothing  of  which  the 
company  can  complain — ^the  arrest  be- 
ing on  a  public  street  of  a  town,  and 
not  on  the  premises  of  the  company — 
-the  plaintiff  must  show  that  such  an 
act  was  done  by  the  authority  of  the 
company,  express  or  implied,  and  was 
within  the  scope  of  his  employment.'' 

Where,  in  an  action  by  an  intend- 
ing passenger  against  an  elevafed 
railroad  company  for  an  assault  and 
battery  committed  upon  him  while 
he  was  on  the  platform  of  defendant's 
station  waiting  to  board  a  car  after 
having  paid  his  fare,  it  appears  that 
the  one  making  the  assault  was  ap- 
pointed a  special  police  officer  upon  the 
application  of  the  defendant,  which 
application  stated  that  it  was  neces- 
sary that  such  an  officer  be  appointed 
"to  maintain  order  on  station  plat- 
forms and  for  the  protection  of  life 
and  property,"  that  the  defendant 
paid  for  the  officer's  shield  and  cap 
and  also  paid  him  his  salary,  and  that 
he  was  assigned  to  the  station  upon 
the  platform  of  which  the  assault  oc- 
curred by  defendant's  superintendent, 
it  will  be  error  to  exclude  plaintiff's 
evidence  which  would  show  in  greater 
detail  the  directions  that  defendant's 
superintendent  had  given  the  officer 
and  more  precisely  what  the  latter 's 
duties  were.  Brewster  v.  Tnterbor- 
ough  Rapid  Transit  Co.,  68  N.  Y. 
Misc.  348,  123  N.  Y.  Supp.  992. 

M  Southern  B.  Co.  v.  Grubbs,  115 
Va.  876,  80  S.  E.  749. 

"Ordinarily,  the  question  as  to 
whether  the  wrongful  acts  were  those 
of  the  officer  or  of  the  corporation  is 
one  of  fact,  and  should  be  submitted 


to  the  jury."  Southwestern  Portland 
Cement  Co.  v.  Beitzer,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  237.  See  also  Per- 
kins Bros.  Co.  V.  Anderson,  —  Tex. 
Civ.  App.  — ,  155  S.  W.  556. 

Where  th^re  is  conflicting  evidence 
as  to  the  employment,  the  nature  and 
extent  of  the  service,  and  other  mat- 
ters pertaining  to  the  authority  or 
lack  of  authority  in  the  officer  to  act 
on  behalf  of  the  corporation,  the  jury 
must  determine  whether  or  not  the 
latter  is  liable.  Layne  v.  Chesapeake 
&  O.  B.  Co.,  66  W.  Va.  607, 676.  E.  1103. 

''When  there  is  a  fair  dispute  on 
*  the  facts,  the  question  of  the  exact 
capaj^ity  occupied  by  the  offender,  at 
the  time  of  the  injury,  is  for  the 
jury."  Buifner  v.  Jamison  Coal  Sb 
Coke  Co.,  247  Pa.  34,  92  Atl.  1075. 

Sharp  V.  Erie  B.  Co.,  184  N.  Y.  100, 
6  Ann.  Cas.  250,  76  N.  C  923,  was 
an  action  against  a  railroad  company 
for  the  death  of  a  boy  at  the  hands 
of  defendant's  special  police  officer 
who  pursued  him,  as  he  ran  from  de- 
fendant's train  on  which  he  had  been 
stealing  a  ride  and  from  which  he 
'  had  jumped  while  the  train  *was  mov- 
ing through  defendant's  yard  on  a 
warning  by  third  persons  that  there 
were  detectives  in  such  yard,  and  shot 
him  when  both  of  them  were  beyond 
the  boundaries  of  defendant's  prem- 
ises. A  nonsuit  granted  the  defend- 
ant by  the  trial  court  was  affirmed  by 
the  Appellate  Division  (90  N.  Y.  App. 
Div.  502,  85  N.  Y.  Supp.  553).  This 
nonsuit  the  Court  of  Appeals  held  was 
error.  It  appeared  that  the  officer 
was  paid  a  salary  by  the  defendant 
and  that  "his  duties  were  to  protect 
the  company's  interests  on  the  right 
of  way;'  to  keep  tramps  from  trains 
and  look  after  robberies  that  might 
occur  at  stations  and  on  freight  cars 
in  the  yards  and  on  the  tracks  and  in 
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controversy  as  to  the  relation  which  the  officer  bore,  in  connection 


the  station,  and  look  after  persons  in 
an  intoxicated  condition  on  the  com- 
pany *s  property,  and  generally  to  look 
after  crimes  committed  against  the 
railroad  company  on  the  right  of  way. 
It  was  part  of  his  duty  to  drive  off 
and  keep  off  trespassers  from  the 
company's  property.  His  duty  was 
not  limited  to  keeping  trespassers  off 
the  trains  where  it  was  to  the  com- 
pany's interest  to  keep  them  out  of 
the  yard.  That  was  largely  committed 
to  his  discretion."  Addressing  itself 
to  the  defendant's  proposition  that, 
since  there  was  no  conflict  in  the  tes' 
timony  nor  any  dispute  about  the 
facts,  the  question  of  the  defendant's 
liability  was  one  of  law  for  the  court, 
and  there  was  nothing  for  the  jury  to 
pass  on,  which  proposition  was  sus- 
tained by  the  courts  below,  the  Court 
of  Appeals  said:  ''It  is  argued  that 
the  moment  [the  officer]  ♦  ♦  ♦ 
passed  beyond  the  boundaries  of  the 
defendant's  premises  onto  the  adjoin- 
ing lot  where  the  deceased  was  killed 
he  was  no  longer  acting  as  the  de- 
fendant's servant,  but  was  pursuing 
and  seeking  to  arrest  the  boy  who 
had  committed  or  was  engaged  in  the. 
commission  of  a  crime.  It  will  be 
noted  that  the  pursuit  commenced 
when  the  deceased  jumped  from  the 
car  and  was  continuous  until  the 
shooting  occurred.  So  the  question  is 
whether,  at  the  time  that  [the  officer] 

♦  *  *  fired  the  fatal  shot,  he  was 
acting  as  the  defendant's  servant  or 
as  a  public  officer;  and,  further, 
whether  that  question  was  one  of  law 
for  the  court,  or  of  fact  for  the  jury. 

•  *  •  Did  [the  officer]  ♦  •  • 
at  the  moment  that  he  fired  the  fatal 
shot,  put  off  his  character  as  a  servant 
of  the  defendant  and  put  on  another 
and  different  character,  namely,  the 
powers  and  duties  of  a  public  officer? 
Does    the    fact    that    he    crossed   the 


boundary  line  of  the  defendant's 
premises  in  pursuit  of  the  boy  make 
the  question  one  of  lawf  If  it  be  a 
question  of  law,  the  principle  would 
be  the  same  whether  .he  had  passed 
the  boundary  line  by  the  distance  of 
2  feet  instead  of  50.  It  is  obvious 
that  there  i^  no  rule  or  principle  of 
law  to  determine  such  a  question^  and 
hence  it  belonged  to  the  jury.  •  •  • 
A  railroad  company  employing  a  serv- 
ant who  happens  to  be  a  public  offi- 
cer acquires  no  immunity  from  such 
employment.  Constables  and  police- 
men are  often  employed  by  corpora- 
tions in  the  same  capacity  as  *  *  * 
was  [the  officer  here  involved].  It 
is  not  beyond  the  province  of  a  jury 
in  such  a  case  to  find  that  the  official 
acts  of  the  employee  are  to  be  used 
for  the  benefit  of  the  defendant  and 
in  protection  of  its  interests  or  prop- 
erty. And,  hence,  in  such  a  case  the 
character  of  the  servant's  act  is  to 
Jbe  determined  in  the  same  way  and 
upon  the  same  principles  as  if  he  was 
not  a  public  officer  at  all.  If  he  acts 
maliciously  or  in  pursuit  of  some  pur- 
pose of  his  own,  the  defendant  is  not 
bound  by  his  conduct,  but  if,  while 
acting  within  the  general  scope  of  his 
employment,  he  simply  disregards  nis 
master 's  orders  or  exceeds  his  powers, 
the  master  will  be  responsible  for  his 
conduct.  There  was  no  proof  in  this 
case  that  [the  one  doing  the  shooting] 
•  *  *  was  a  public  officer,  except 
his  own  statement  given  upon  the  ex- 
amination of  the  defendant's  counsel. 
It  seems  that  the  plaintiff's  counsel 
called  him  as  a  witness  to  prove  the 
facts  resulting  in  the  shooting  of  the 
boy,  and  upon  the  defendant's  cross- 
examination  he  testified  to  his  offi- 
cial character  without  producing  any 
written  or  record  evidence  of  the  fact. 
The  rule  in  such  cases  seems  to  be 
that  where  one  of  the  parties  to  an 
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with  the  commission  of  the  tort,  to  the  corporation,*''  or  when  the  facts 


action  calls  his  opponient  as  a  witness 
an4  proves  by  him  facts  tending  to 
sustain  his  case,  and  such  witness  in 
his  own  behalf  afterwards  gives  an 
explanation  of  the  circumstances 
which,  if  true,  repels  the  idea  of  lia- 
bility on  the  part  of  the  defei^ant, 
and,  though  such  explanation  is  not 
disputed  by  other  evidence,  this  does 
not  authorize  the  court  to  take  the 
ease  from  the  jury;  it  is  for  them  to 
determine  what  degree  of  faith  is  to 
be  given  to  the  explanatory  testi- 
mony. *  •  .*  [The  officer  here  in- 
volved] was  undoubtedly  an  interested 
witness.  He  testified  to  facts  neces- 
sary to  the  plaintiff's  case,  and  then 
testified  to  facts  in  the  nature  of  an 
excuse  for  his  own  conduct;  and,  al- 
though thd  excuse  was  not  affected  by 
any  other  evidence,  still  his  credibil- 
ity was  for  the  jury.  •  •  •  It 
follows  that  it  was  for  the  jury  to 
determine  whether  [the  officer]  ♦  ♦  • 
acted  within  the  scope  of  his  employ- 
ment, or  whether,  being  a  public  offi- 
cer, he  acted  in  that  capacity  alone." 
(See  also,  in  this  connection,  Scibor 
V.  Oregon-Washington  B.  &  Nav.  Co., 
70  Ore.  116,  140  Pac.  629,  in  which 
the  defendant  was  held  liable  for  per- 
sonal injuries  sustained  by  plaintiff 
notwithstanding  the  fact  that  the  ar- 
rest, in  the  course  of  which  they  were 
inflicted,  was  made  away  from  its 
premises.) 

In  Buggan  v.  Baltimore  &  O.  B.  Co., 
159  Pa.  St.  248,  39  Am.  St.  Bep.  672, 
28  Atl.  182,  an  action  against  a  rail- 
road company  for  the  wrongful  arrest 
of  plaintiff,  while  he  was  a  passenger 
on  defendant's  train,  and  for  his  sub- 
sequent wrongful  imprisonment,  it 
appeared  that  the  acts  complained  of 
had  been  committed  by  a  police  offi- 
cer to  whom  the  baggageman  at 
defendant's  station  had  handed  a  tele- 
gram, sent  by  a  detective  in  defend- 


ant's  employ  and  addressed  to  the 
conductor  of  the  train  on  which  plain- 
tiff was  riding,  which  ordered  the  ar- 
rest of  a  man  of  a  certain  description 
who  had  boarded  the  train  at  the 
point  of  plaintiff's  embarkation,  and 
that  the  conductor  pointed  out  the 
plaintiff  as  the  man  who  had  taken 
the  train  at  such  point,  and,  declar- 
ing that  he  would  not  delay  his  train, 
ordered  the  policeman  to  take  such 
man  if  he  wanted  him.  The  court 
held  that  the  question  of  defendant's 
liability  might  **tum  on  either  of  two 
grounds:  First.  Was  [the  detective] 
*  *  *  the  agent  of  defendant  in 
ordering  the  arrest,  and  had  he  such 
authority,  actual  or  apparent,  as  jus- 
tified the  conductor  in  obeying  his 
telegraphed  order!"  and  "secondly. 
Was  the  defendant  made  liable  by  the 
action  of  the  conductor  t"  and,  fur- 
ther, that,  under  the  evidence,  these 
matters  were  for  the  determination 
of  the  jury. 

Evidence  held  to  make  it  a  jury 
question  whether  a  special  police  offi- 
cer was  acting  within  the  scope  of 
his  employment  by  a  railroad  company 
or  solely  under  his  commission  as  a 
public  officer  in  assaulting  and  wound- 
ing a  trespasser  on  the  company's 
property.  Baltimore  &  O.  B.  Co.  v. 
Strube,  111  Md.  119,  73  Atl.  697;  Bal- 
timore &  O.  B.  Co.  V.  Deck,  102  Hd. 
669,  62  Atl.  958. 

Directed  verdict  for  defendant  rail- 
road company,  sued  for  the  death  of 
plaintiff's  intestate  which  resulted 
from  his  having  been  shot  while  in 
defendant's  freight  yards,  by  defend- 
ant's special  officer  or  night  watch- 
man whom  it  was  claimed  by  defend- 
ant acted  purely  in  self-defense,  ^eld 
error.  Cook  v.  Michigan  Cent.  B.  Co., 
189  Mich.  456,  155  N.  W.  541. 

•7Layne  v.  Chesapeake  &  0.  B.  Co., 
66  W.  Va.  607,  67  S.  E.  1103. 
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in  evidence  are  such  tliat  but  one  oonclosion  could  reasonably  be 
drawn  therefrom,'*  it  will  not  be  error  for  the  court  to  determine 
the  liability  of  the  corporation  as  a  matter  of  law.*^ 

§3353.  Joint  and  several  liability  of  corporation  and  agent  or 
servant.  Where  the  character  of  an  agent's  tort  whereby  a  third 
person  is  injured  and  the  circumstances  in  which  it  is  committed  are 
such  as  to  create  a  liability  flowing  not  only  from  the  agent  to  the  in- 
jured person  but  also  from  the  corporate  principal  to  such  perBon,  it 
may  be  generally  stated  that  this  liability  gives  a  right  of  action  not 
only  against  the  corporation  but  also  against  the  guilty  agent  or 
servant  himself  J*  When  this  is  the  case,  it  is  generally  held  that  the 
liability  of  the  corporation  and  its  agent  or  servant  is  joint  as  well  as 
several*^  and  that  ihey  may  be  sued  in  a  single  action''*  at  least 


M  Southwestern  Portland  Cement 
Co.  V.  Beitzer,  —  Tex.  Civ.  App. ' — , 
135  8.  W.  237. 

69  Defendant  railroad  •company, 
sued  for  an  assault  and  battery  com- 
mitted upon  plaintiff  by  the  com- 
pany's special  policeman  in  the  course 
of  his  arrest  of  plaintiff  on  a  public 
street  on  a  charge  of  carrying  a  con- 
cealed weapon,  held  entitled  to  a  per- 
emptory instruction  in  its  favor  on 
the  ground  that  there  was  no  evidence 
legally  sufficient  to  show  that  the  po- 
liceman was  at  the  time  of  the  arrest 
acting  for  the  company  and  within 
the  scope  of  his  employment.  Phila- 
delphia, B.  (k  W.  E.  Co.  V.  Stumpo,  112 
Md.  571,  77  Atl.  266. 

Befusal  to  take  off  a  compulsory 
nonsuit  in  an  action  against  a  corpo- 
ration for  an  assault  and  battery 
committed  by  deputy  constables,  ap- 
pointed, under  the  Pennsylvania  Act 
of  May  9,  1889  (P.  L.  156),  on  the 
petition  of  the  required  number  of 
taxpayers,  but  paid  by  the  corpora- 
tion, held  not  error.  Buffner  v.  Jam- 
isifti  Coal  &  Coke  Co.,  247  Pa.  34,  92 
Atl.   1075. 

70  See  1  Mechem  on  Agency  (2nd 
Ed.),  1 1451  et  seq. 

71  So  a  corporation  and  its  servant 


are  jointly  as  well  as  severally  liable 
for  the  tortious  act  of  the  servant 
committed  within  the  scgpe  of  his 
employment.  Schumpert  v.  Southern 
B.  Co.,  65  S.  C.  332,  95  Am.  St.  Bep. 
802,  43  S.  E.  813.  See  also  Biser  v. 
Southern  By.  Co.,  67  S.  C.  419,  46  S. 
E.  47;  Gardner  v.  Southern  B.  Co., 
65  S.  C.  341,  43  S.  E.  816. 

In  Atkinson  v.  American  School  of 
Osteopathy,  240  Mo.  338,  144  S.  W. 
816,  an  action  against  a  school  of  os- 
teopathy and  one  of  the  instructors 
therein  for  personal  injuries  sustained 
by  plaintiff  in  the  course  of  treatment 
given  her  by  the  instructor  while  she 
was  a  student  in  such  school,  to  which 
treatment  she  was  entitled  under  her 
contract  with  the  school,  the  defend- 
ants did  not  question  the  assertion  that 
'*the  defendant  [instructor]  ♦  •  » 
treated  the  plaintiff  as  the  agent  and 
'  employee  of  his  codefendant  [the 
school]  •  •  •  ,  so  that  corpora- 
tion [the  school]  would  be  jointly  li- 
able with  him  for  damages  resulting 
from  [his]     •     •     •    negligence." 

78  Southern  B.  Co.  v.  Grizzle,  124 
Ga.  735,  110  Am.  St.  Bep.  191,  53  S. 
E.  244;  Indiana  Nitroglycerin  &  Tor- 
pedo Co.  v.  Lippincott  Glass  Co.  (Ind. 
App.),    72   N.   E.    183;    Mayberry   v. 
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where  the  eommon-law  distinction  between  trespass  and  trespass  on 
the  case  has  been  abolished.'^ 


Northern  Pao.  B.  Co.,  100  Minn.  79, 
12  L.  B.  A.  (N.  S.)  675,  10  Ann.  Gas. 
754,  110  N.  W.  356;  McHugh  v. 
Northern  Pae.  B.  Co.,  32  Wash.  80, 
72  Pac.  450.  See  also  Alabama  Qreat 
Sonthem  B.  Go.  v.  Thompson,  200  U. 
8.  206,  50  li.  Ed.  441,  4  Ann.  Gas. 
1147;  Powell  y.  Chicago,  B.  I.  ft  P. 
B.  Co.,  83  Kan.  562,  112  Pae.  186;  Me- 
Ginnis  ▼.  Chicago,  B.  I.  ft  P.  B.  Co., 
200  Mo.  847,  0  L.  B.  A.  (N.  8.)  880, 
118  Am.  8t.  Bep.  661,  0  Ann.  Gas.  656, 
08  8.  W.  500. 

78  In  New  Edlerslie  Fishing  Club  v. 
Btewart,  123  Ky.  8,  0  L.  B.  A.  (N.  8.) 
475,  93  8.  W.  598,  in  which  plaintiff 
sned,  jointly,  a  corporation  and  one  of 
the  corporation 's  servants  for  a  wound 
received  at  the  hands  of  the  latter, 
the  Kentncky  Court  of  Appeals  held 
that  the  action  of  the  trial  eonrt  in 
overraling  defendants'  motion  to  re- 
quire plaintiff  to  elect  against  which 
of  the  defendants  he  would  prosecute 


W.  530,  532;  Illinois  Cent.  B.  Co.  ▼. 
Goley,  28  Ey.  L.  Bep.  336,  89  8.  W. 
234. 

''Exceptions  •  •  •  raise  the 
question  whether  the  master  and  serv- 
ant are  liable  as  joint  tort  feasors  for 
the  tort  of  the  servant  conunitted 
within  the  scope  of  his  employment 
and  while  in  the  master's  service. 
*  *  *  Appellants  do  not  dispute 
the  proposition  that  the  master  is 
liable  for  the  negligence  of  the  serv- 
ant within  the  scope  of  his  employ- 
ment, nor  do  they  dispute  that  the 
servant  is  also  liable  for  his  own  tort. 
The  contention  is  that  there  is  no 
joint  liability  unless  the  master  di- 
rects or  is  present,  actively  co-operat- 
ing with  the  servant  in  the  commission 
of  the  tort.  There  is  undoubtedly 
some  authority  for  this  view.  •  •  ♦ 
The  leading  ease  for  such  view  is 
Parsons  v.  WincheU,  5  Gush.  592,  52 
Am.  Dee.  745,  wherein  the  court  held 


his  action,  was  not  error.    Concerning  *    that  master  and  servant  are  not  joint- 


the  defendants'  proposition  that  the 
action  could  not  be  maintained 
against  them  jointly,  the  court  said: 
,  "This  contention  might  be  well  taken 
if  the  common-law  system  of  pleading 
prevailed  in  this  state,  as  the  action 
against  the  servant  who  committed  the 
injury  would  be  in  trespass,  while 
the  action  against  the  eorporation  for 
the  wrongful  act  of  its  agent  would 
be  in  ease;  but  the  common-law  pro- 
cedure has  been  superseded  by  ttie 
Code,  and  it  is  now  well  settled  that 
a  joint  action  may  be  prosecuted 
against  the  servant  and  master,  or  the 
eorporation  and  its  employee,  for  a 
tort  of  the  servant  or  agent  whilst 
acting  within  the  scope  of  his  em- 
ployment.''  8ee  also  Cincinnati,  N.  O. 
ft  T.  P.  B.  Co.  V.  Cook 's  Adm  *r,  113  Ky. 
161,  67  8.  W.  383;  Illinois  Cent.  B.  Co. 
V.  Houchins,  28  Ky.  L.  Bep.  499,  89  8. 


ly  liable  for  servant's  negligence  in 
the  master's  absence  in  so  driving  a 
team  as  to  cause  an  injury  to  another. 
In  the  view  of  that  court,  *  the  act  of  a 
servant  is  not  the  act  of  the  master, 
even  in  legal  intendment  or  effect, 
unless  the  master  previously  directs 
or  subsequently  adopts  it.  In  other 
cases  he  is  liable  for  the  acts  of  his 
servant,  when  liable  at  all,  not  as  if 
the  acts  were  done  by  himself,  but 
because  the  law  makes  him  answer- 
able therefor.'  'The  principal  reason 
assigned  for  this  view  is  that,  if  mas- 
ter and  servant  were  made  jointly  lia- 
ble, the  master  could  not  call  on  the 
servant  for  contribution  in  case  he 
should  satisfy  the  execution.  But  as 
it  appears  in  the  note  to  the  case 
cited  in  *52  Am.  Dec.  748,  the  Massa- 
chusetts court,  in  Hewett  v.  Swift,  3 
Allen  425,  held  that  a  joint  action  in 
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On  this  subject,  Mr.  Mechem,  in  his  work  on  Agency,  has  said :  ''Al- 
though the  principal  or  master  may  be  liable  for  the  torts  of  hia  serv- 
ant or  agent  within  the  rules  laid  down  in  the  preceding  sections,  it 
is  also  true  •  •  •  that  the  agent  or  servant  is  himself  liable,  in 
a  great  variety  of  cases,  to  the  person  injured  by  his  misconduct. 
Whether  these  two  liabilities  can  be  enforced  in  a  joint  action  de- 
pends upon  a  variety  of  considerations.  If  the  principal  or  master  is 
present  or  participating  in  the  wrongful  act,  he  and  his  servant  or 
agent  may  undoubtedly  be  joined  as  wrongdoers.  The  same  would 
doubtless  be  true  also  where,  though  not  personally  present,  he  directs 
the  particular  act  or  subsequently  ratifies  it  *  *  *  Where, 
however,  there  was  no  direction,  ratification  or  participation  on  the 
part  of  the  principal,  and  it  is  sought  to  charge  him  simply  upon  the 
doctrine  of  respondeat  superior,  the  question  whether  a  joint  action 
can  be  maintained  against  the  principal  and  the  agent  to  recover  for 


the  nature  of  trespass  would  lie 
against  a  corporation  and  its  servant 
for  personal  injury  inflicted  by  the 
latter  in  discharging  duties  imposed 
by  the  corporation.  Parsons  v.  Win- 
chell  was  an  action  on  the  case,  and 
Hewett  V.  Swift  was  in  trespass  under 
common-law  pleadings,  which  made  a 
distinction  between  the  remedies  for 
injuries  with  force  and  injuries  with- 
out force.  All  such  distinctions  are 
abolished  under  the  Code.  With  ref- 
erence to  the  matter  of  contribution 
which  is  suggested  as  presenting  a  dif- 
ficulty in  the  way  of  holding  the  mas- 
ter and  servant  jointly  liable,  Mr. 
Oooley,  in  his  work  on  Torts,  at  pages 
144,  145  [3rd  Ed.  pp.  254,  255],  after 
stating  the  general  rule  as  to  contribu- 
tion between  wrongdoers,  says:  'But 
there  are  some  exceptions  to  the  gen- 
eral rule,  which  rest*  upon  reasons  at 
least  forcible  as  those  which  support 
the  rule  itself.  They  are  of  cases 
where,  although  the  law  holds  all  the 
parties  liable  as  wrongdoers  to  the  in- 
jured party,  yet  as  between  them- 
selves some  of  them  may  not  be 
wrongdoers  at  all,  and  their- equity  to 
require  the  others  to  respond  for  all 
the  damages  may  be  complete.    There 


are  many  such  cases  where  the  wrongs 
are  unintentional,  or  where  the  party, 
by  reason  of  some  relation,  is  made 
chargeable  with  the  conduct  of  others. 
A  case  in  point  is  where  a  railroad 
company  is  made  to  pay  damages  for 
an  injury  caused  by  the  carelessness 
of  one  of  its  servants.  Here  the  in- 
jured party  may  justly  hold  both  the 
company  and  its  servants  to  responsi- 
bility; but  the  actual  wrong,  so  far 
as  it  is  one  in  morals,  is  on  the  part  of 
the  servant  alone,  and  the  company  is 
holden  only  through  its  obligation  to 
be  accountable  for  the  action  of  those 
to  whom  it  intrusts  its  business.  As 
between  the  company  and  its  servant, 
the  latter  alone  is  the  wrongdoer,  and 
in  calling  upon  him  for  indemnity  the 
company  bases  no  claim  upon  its  own 
ijiisfeasance  or  default,  but  upon  that 
of  the  servant  himself.'  Furthermore, 
the  reason  assigned  in  the  Massachu- 
setts case  that  the  act  of  the  servant 
is  not  the  act  of  the  master,  even  in 
legal  intendment  or  effect,  unless  the 
master  directs  or  adopts  it,  is  not  con- 
sistent with  the  liability  of  the  mas- 
ter for  the  s^cta  of  the  servant,  as  held 
in  tljis  state.  •  ♦  •  By  legal  in- 
tendment and  effect  the  act  of  a  serv- 
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the  agent's  negligence  is  involved  in  some  dispute.  It  is  held  in  some 
cases  that  a  joint  action  cannot  be  maintainedJ^  The  liability  of  the 
agent  is  based  upon  his  actual  wrongdoing :  the  liability  of  the  princi- 
pal arises  merely  from  the  i>olicy  of  the  law.  Liabilities  based  upon 
such  radically  different  theories  as  these  cannot,  it  is  held  in  these 
cases,  be  enforced  in  one  action.  The  weight  of  authority,  however, 
is  clearly  the  other  way,  and  permits  the  principal  and  the  agent  to  be 
joined  in  the  same  action  at  the  option  of  the  plaintiff.  *  *  ^ 
Where  the  master  is  joined  with  the  servant  in  an  action  based  wholly 
upon  the  servant's  negligence  or  misconduct,  the  master  cannot  be 
held  unless  there  is  a  cause  of  action  against  the  servant,  and  the 
acquittal  of  the  servant  must  lead  to  the  discharge  of  the  master  also. 
So,  where  the  master  is  sued  alone  in  such  a  case,  he  may  show  in  jus- 
tification that  the  servant  could  not  have  been  held  liable,  and  in  that 
event  the  master  would  ordinarily  be  exonerated.    And  after  a  judg- 


ant  within  the  scope  of  his  agency  is 
the  act  of  the  master.  In  such  case 
there  is  a  legal  identification  of  the 
master  and  servant.  In  the  case  of  a 
railroad  eorporation,  which  owes  im- 
portant duties  to  the  public  or  those 
affected  by  its  operation,  and  which 
cannot  act,  except  through  agents, 
there  is  the  strongest  reason  for  hold- 
ing that  with  respect  to  acts  done  in 
its  service  by  the  agents  within  the 
scope  of  their  employment,  the  cor- 
poration is  present  acting  tlirough  its 
agents.  'QUi  faeit  per  alium,  facit  per 
ae.'  The  servant  is  liable  because  of 
his  own  misfeasance  or  wrongful  act 
in  breach  of  hia  duty  to  so  use  that 
which  he  controlled  as  not  to  injure 
another.  The  master  is  liable  because 
he  acts  -by  his  servant,  and  is,  there- 
fore, bound  to  see  that  no  one  suffers 
legal  injury  through  the  servant's 
wrongful  act  done  in  the  master's 
service  within  the  scope  of  the  agency. 
Both  are.  liable  jointly,  because  from 
the  relation  of  master  and  servant 
they  are  united  or  identified  in  the 
same  tortious  act  resulting  in  the  same 
injury.  Some  of  the  cases,  in  dis- 
cussing the  liability  of  the  servant  to 
a  third  person,  make  a  distinction  be- 


tween nonfeasance  and  misfeasance  of 
the  servant,  but  all  agree  that  the 
servant  is  liable  for  his  acts  of  mis- 
feasance. Inasmuch  as  the  acts  of  the 
servant  in  this  case  were  clearlv  mis- 
feasance,  no  occasion  arises  here  for 
noticing  the  distinction.  Among  the 
authorities  that  may  be  cited  in  sup- 
port of  the  view  that  master  and  serv- 
ant are  jointly  liable  for  the  misfeas- 
ance of  the  servant  acting  within  the 
scope  of  the  agency  are  Cooley  on 
Torts,  142  [3rd  Ed.  p.  252]  ;  Wright 
V.  Wilcox,  19  Wend.  343,  32  Am.  Dec. 
507,  reaffirmed  in  Phelps  v.  Wait,  30 
N.  Y.  78j  Greenberg  v.  Whitcomb 
Lumber  Co.,  90  Wis.  225,  63  N.  W.  93, 
reported  also  in  48  Am.  St.  Rep.  911, 
and  in  28  L.  R.  A.  439,  where  the 
cases  pro  and  con  are  cited  in  the 
notes  at  page  441;  Winston's  Adm*r 
V,  Illinois  Central  R.  R*.  Co.,  65  S.  W. 
13,  55  L.  R.  A.  603."  Sohumpert  v. 
Southern  R.  Co.,  65  8.  C.  332,  95  Am. 
St.  Rep.  802,  43  S.  E.  813. 

74  Citing  Bailey  v.  Bussing,  37  Conn. 
349;  McXemar  v.  Cohn,  115  111.  App. 
31 ;  Campbell  v.  Portland  Sugar  Co.,  62 
Me.  552,  16  Am.  Rep.  503;  Mulchey  v. 
Methodist  Religious  Society,  125  Mass. 
487;    Parsons    v.    Winchell,    5    Cush. 


5273 


§  3353] 


Private  Cobporations 


[Ch.  52 


ment  upon  the  merits,  in  favor  of  the  ag^nt,  the  principal  can  not  be 
held.'"'* 

§3354.  Exemplary  damages— In  ffmeraL  In  the  words  of  the 
leading  authority  on  the  law  of  damages/*  "there  is  *  •  •  a 
marked  difference  legally,  as  there  is  practically,  between  a  tort  com« 
mitted  with  and  without  malice ;  between  a  wrong  done  in  the  asser- 
tion of  a  supx>08ed  right  and  one  wantonly  committed ;  one  unattended 
with  any  incidents  of  insult  and  one  with  such  concomitants.  Such 
vicious  accompaniments  increase  the  injury  and  render  additional 
damages  necessary  to  adequate  compensation."  '^   And,  as  the  author 


(Mass.)  592,  52  Am.  Dec.  745;  Clark 
V.  Pry,  8  Ohio  St.  358,  72  Am.  Dec. 
590;  and  stating  that  "case  for  de- 
ceit in  the  nature  of  a  conspiracy  can- 
not be  maintained  against  principal 
and  agent  jointly,  for  the  unauthor- 
ized fraudulent  acts  of  the  agent 
alone.    Page  v.  Parker,  40  N.  H.  47." 

75  2  Mechem  on  Agency  (2nd  Ed.), 
if  2010-2012. 

.76  Sutherland  on  Damages  (4th  Ed.)i 
I  390.  For  an  exhaustive  and  critical 
treatment  of  the  subject  of  the  liabil- 
ity of  corporations  for  exemplary 
damages — a  treatment  of  the  subject 
-which  does  not  come  within  the  scope 
of  this  work — see  |  390  et  seq.  of  the 
work  above  cited.  See  also  2  Mechem 
on  Agency  (2nd  Ed.),  i  2013  et  seq. 

For  a  very  elaborate  and  interesting 
discussion  of  the  doctrine  of  exem- 
plary damages,  see  Fay  v.  Parker,  53 
N.  H.  342,  16  Am.  Bep.  270,  decided  in 
1873,  wherein  the  court  held  that 
such  damages  could  not  be  awarded  in 
an  action  for  assault  and  battery,  the 
wrongdoer  being  subject  to  punish- 
ment under  the  criminal  law, 

77  "Punitive  damages  have  now 
come  •  •  •  to  be  generally, 
though  not  universally,  regarded,  not 
only  as  punishment  for  wrong,  but  as 
vindication  of  private  right.  This  is 
the  basis  upon  which  they  are  now 
placed  in  this  state.''  Beaudrot  v. 
Southern  R.  Co.,  69  S.  C.  160,  48  S.  E. 
106. 


In  Milwaukee  &  St.  P.  By.  Co.  v. 
Arms,  91  U.  S.  489,  23  L.  Ed.  374,  the 
Supreme  Court  of  the  United  States, 
after  stating  that  ''the  doctrine  is 
too  well  settled  now  to  be  shaken,  that 
exemplary  damages  may  in  certain 
cases  be  recovered,"  said:  ''As  the 
question  of  intention  is  always  mate- 
rial in  an  action  of  tort,  and  as  the 
circumstances  which  characterize  the 
transaction  are,  therefore,  proper  to 
be  weighed  by  the  jury  in  fixing  the 
compensation  of  the  injured  party,  it 
may  well  be  considered  whether  the 
doctrine  of  exemplary  damages  cannot 
be  reconciled  with  the  idea  that  com- 
pensation alone  is  the  measure  of  re- 
dress. But  jurists  have  chosen  to 
place  this  doctrine  on  the  ground,  not 
that  the  sufferer  is  to  be  recompensed, 
but  that  the  offender  is  to  be  pun- 
ished; and,  although  the  soundness  of 
it  has  been  questioned  by  3ome  text- 
writers  and  courts,  it  must  be  ac- 
cepted as  the  general  rule  in  England 
and  in  most  of  the  states  of  this 
country.  •  ♦  •  It  has  also  received 
the  sanction  of  this  court.  Discussed 
and  recognized  in  Day  v.  Woodworth, 
13  How.  371,  it  was  more  accurately 
stated  in  B.  B.  Co.  v.  Quigley,  21  How. 
213,  22  L.  Ed.  77."  See  also  Detroit 
Daily  Post  Co.  v.  McArthur,  16  Mich. 
447. 

"It  is  generally  considered,  by 
courts  and  text-book  writers,  that 
punitive  damages  are  awarded  as  a 
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ahowa  some  of  the  courts  have  held,  that  such  damages  are  proper  as  a 
punishment  of  the  wrongdoer  and^  as  a  warning  and  deterrent  to  him 
and  others.  Additional  damages  of  this  character  are  variously 
termed  "exemplary/*  ''punitive/'  or  ''vindictive'*  damages,  or 
"smart  money,"''*  Since  a  corporation  may,  in  contemplation  of 
law,  be  actuated  by  malice,  etc.,  the  state  of  mind  as  well  as  the  con- 
duct of  its  officers  and  agents  being  imputable  to  it,  it  follows  that  a 
corporation  may,  in  a  proper  case,  be  held  liable,  like  a  natural  person, 
for  exemplary  damages.''^  In  other  words,  there  is  nothing  in  the 
nature  of  a  corx)oration  to  prevent  such  damages  from  being  awarded 


civil  paniBhment  inflicted  upon  the 
wrongdoer,  rather  than  as  indemnity 
to  the  injured  part^r,  although,  as  he 
will  be  the  beneficiary  of  the  punish- 
ment inflicted,  it  might  with  much 
propriety  be  said  that  they  are  al- 
lowed by  way  of  remuneration  for  the 
aggravated  wrong  done."  Louisville 
&  N.  Bf.  Co.  V:  Both,  130  Ky.  759,  114 
S.  W.  264. 

78  That  these  terms  are  interchange- 
able, see: 

TTnlted  States.  Lake  Shore  &  M. 
S-  By.  Co.  V.  Prentice,  147  U.  S.  101, 
37  L.  Ed.  97. 

Delaware.  Farrow  v.  Hoffecker,  7 
Pennew.  223,  79  Atl.  920. 

Kentucky.  Doerhoefer  v.  Shew- 
maker,  29  Ky.  L.  Bep.  1193,  97  S.  W. 
7. 

New  Tork.  Craven  v.  Blooming- 
dale,  171  N.  T.  439,  64  N.  E.  169. 

PennsylTaDia.  Springer  v.  J.  H. 
Somers  Fuel  Co.,  196  Pa.  St.  156,  46 
Atl.  370. 

79  "  It  is  a  well«establi6hed  principle 
of  jurisprudence  that  corporations 
may  be  held  liable  for  torts  involving 
a  wrong  intention,  •  •  •  and  ex- 
emplary damages  may  be  recovered 
against  them  for  the  wrongful  acts  of 
their  servants  and  agents  done  in  the 
course  of  their  employment,  in  all 
cases  and  to  the  same  extent  that 
natural  persons  committing  like 
wrongs  would  be  held  liable.  In  such 
eases  the  malice  and  fraud  of  the  au- 
thorized agents  are  imputable  to  the 


corporations  for  which  they  acted. 
This  principle  is  too  well  settled  to 
require  argument,  and  the  authorities 
sustaining  it  are  numerous  and  well- 
nigh  unanimous.''  Wheeler  &  Wilson 
Mfg.  Co.  V.  Boyce,  36  Kan.  350,  59 
Am.  Bep.  571,  13  Pac.  609. 

"It  is  argued  that  a  corporation 
cannot  be  supposed  to  act  wilfully  or 
maliciously,  and  that  therefore  the 
damages  cannot  go  beyond  the  point 
of  actual  compensation.  This  reason- 
ing is  too  metaphysical  to  be  applied 
in  testing  the  civil  liability  of  a  cor- 
poration. Practically,  there  is  a  hu- 
man intelligence  and  volition  which 
controls  the  affairs  of  a  corporation, 
just  like  those  of  nn  individual,  and 
which  may  act  wilfully,  maliciously, 
or  recklessly,  thus  laying  the  basis  for 
exemplary  damages;  and  therefore 
whatever  rule  of  damages  would  apply 
in  a  suit  against  a  natural  person 
ought  to  apply  in  a  suit  against  a 
corporation.  Any  discrimination  in 
that  regard  would  shock  the  public 
sense  of  impartial  justice,  and  would 
be  an  unjustifiable  innovation.  The  in- 
structions governing  subordinate  em- 
ployees and  agents  may  be  devised  in 
such  utter  disregard  of  the  rights  of 
others,  that  obedience  to  them  will 
result  inpalpable  oppression  and  gross 
wrong  to  individuals.  Whether  it  was 
so  here  was  a  question  for  the  jury." 
Jeffersonville  B.  Co.  v.  Bogers,  28  Ind. 
1,  92  Am.  Dec.  276. 
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against  it.*^    Although,  as  Mr.  Mechem  shows  in  his  work  on  Agency, 


80  United  Stataft.  Lake  Shore  &  M. 
S.  By.  Co.  V.  Prentice,  147  U.  8.  101,  37 
L.  Ed.  97;  Denver  &  B.  G.  By.  Co.  v. 
Harris,  122  U.  S.  597,  30  L  Ed.  1146; 
Times  Pub.  Co.  v.  Carlisle,  94  Fed. 
762. 

Alabama.  Alabama  Great  Southern 
B.  Co.  V.  Sellers,  93  Ala.  9,  30  Amu  St. 
Bep.  17,  9  So.  375;  Jefferson  County 
Sav.  Bank  v.  Ebom,  84  Ala.  529,  4 
So.  386;  Louisville  &  N.  B.  Co.  v. 
Whitman,  79  Ala.  328. 

Oalifomla.  Lowe  v.  Yolo  County 
Consol.  Water  Co.,  157  Cal.  503,  108 
Pac.  297. 

Oolorado.  Western  U.  Tel.  T3o.  ▼. 
Eyser,  2  Colo.  141. 

Oonnecticnt.  Maiaenbacker  v.  So- 
ciety Concordia,  71  Conn.  369,  71  Am. 
St.  Bep.  213,  42  Atl.  67. 

Georgia.  Gasway  v.  Atlantic  &  W. 
P.  B.  Co.,  58  Ga.  216. 

nUnols.  Singer  Mfg.  Co.  v.  Hold- 
fodt,  86  111.  455,  29  Am.  Bep.  43;  New 
York  Life  Ins.  Co.  v.  People,  95  HI. 
App.  136,  aff'd  195  HI.  430,  63  N.  E. 
264. 

Indiana.  Louisville,  N.  A.  &  C.  By. 
Co.  V.  Wolfe,  128  Ind.  347,  25  Am.  St. 
Bep.  436,  27  N.  E.  606;  Jefferson ville 
B.  Co.  V.  Bogers,  38  Ind.  116,  10  Am. 
Bep.  103;  Jefferson  ville  B.  Co.  v. 
Bogers,  28  Ind.  1,  92  Am.  Dec.  276; 
Baltimore  &  0.  S.  W.  B.  Co.  v.  Davis, 
44  Ind.  App.  375,  89  N.  E.  403. 

Kansas.  West  v.  Western  U.  Tel. 
Co.,  39  Kan.  93,  7  Am.  St.  Bep.  530, 
17  Pac.  807;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Boyce,  36  Kan.  350,  59  Am.  Bep. 
571,  13  Pac.  609. 

Kentucky.  Louisville  &  N.  B.  Co. 
V.  Both,  130  Ky.  759,  114  S.  W.  264; 
Memphis  &  C.  Packet  Co.  v.  Nagel,  97 
Ky.  9,  29  S.  W.  743. 

Maine.  Goddard  v.  Grand  Trunk 
By.  Co.,  57  Me.  202,  2  Am.  Bep.  39. 

Maryland.  Philadelphia,  W.  k  B. 
B.  Co.  v.  Larkin,  47  Md.  155,  28  Am. 


Bep.  442;  Baltimore  &  Y.  Turnpike 
Boad  V.  Boone,  45  Md.  344. 

MInneaota.  Anderson  v.  Interna- 
tional Harvester  Co.  of  America,  104 
Minn.  49,  16  L.  B.  A.  (N.  S.)  440,  116 
N.  W.  101;  Peterson  v.  Western  U. 
Tel.  Co.,  75  Minn.  368,  43  L.  B.  A.  581, 
74  Am.  St.  Bep.  502,  77  N.  W.  985. 

MlHSlwiippi.  Pullman  Palace  Car  Co. 
v.  Lawrence,  74  Miss.  782,  22  So.  53; 
New  Orleans,  J.  &  G.  N.  B.  Co.  v. 
Bailey,  40  Miss.  395. 

MlssonxL  Doss  v.  Missouri,  K.  &  T. 
B.  Co.,  59  Mo.  27,  21  Am.  Bep.  371. 

New  Hampshlie.  Hopkins  v.  At- 
lantic &  St.  L.  B.  Co.,  36  N.  H.  9,  72 
Am.  Dec.  287. 

New  Jersey.  Hoboken  Prtg.  &  Pub. 
Co.  V.  Kahn,  59  N.  J.  L.  218,«  59  Am. 
St.  Bep.  585,  35  Atl.  1053. 

New  York.  Cleghom  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  56  N.  Y.  44, 
15  Am.  Bep.  375;  Kastner  v.  Long 
Island  B.  Co.,  76  App.  Div.  323,  78 
N.  Y.  Supp.  469. 

Ohio,  Atlantic  &  G.  W.  By.  Co.  v- 
Dunn,  19  Ohio  St.  162,  2  Am.  Bep.  382; 
Pittsburgh,  Pt.  W.  &  C.  B.  Co.  v. 
Slusser,  19  Ohio  St.  157. 

Sontli  Carolina.  Palmer  v.  Char- 
lotte, C.  &  A.  B.  Co.^  3  S.  C.  580,  16 
Am.  Bep.  750. 

Tennessee.  Haley  v.  Mobile  &  O. 
B.  Co.,  7  Baxt.  239;  Louiaville  &  N.  B. 
Co.  V.  Garrett,  8  Lea  438,  41  Am.  Bep. 
640. 

Texas.  Missouri  Pac.  By.  Co.  v. 
Bichmond,  73  Tex.  568,  4  L.  B.  A.  280, 
15  Am.  St.  Bep.  794,  11  8.  W.  555; 
International  &  G.  N.  B.  Co.  v.  Ghircia, 
70  Tex.  207,  7  S.  W.  802;  International 
&  G.  N.  B.  Co.  V.  Telephone  &  Tele- 
graph Co.,  69  Tex.  277,  5  Am.  St.  Bep. 
45,  5  S.  W.  517;  Galveston,  H.  &  S  A. 
By.  Co.  V.  Donahoe,  56  Tex.  162;  Haya 
V.  Houston  &  G.  N.  B.  Co.,  46  Tex. 
272. 

Virginia.     Norfolk  &  W.  B.  Co.  v. 
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there  are  cases  in  which  it  has  been  thought  that  the  awarding  of  ex- 
emplary damages  might  be  justified  in  actions  against  corporations 
when  it  could  not  be  in  the  case  of  a  natural  person,  there  are,  as  he 
further  shows,  other  cases  which  have  repudiated  sufeh  a  distinction,** 
an^  while  a  corporation  may  undoubtedly  be  liable  for  exemplary 
damages  in  a  proper  case,  such  a  case,  it  would  seem,  cannot  arise, 
generally  speaking,  when  exemplary  damages  could  not  have  been 
imposed  had  the  defendant  been  a  natural  person  instead  of  a  cor- 
poration.**    Adopting  the  view  that  exemplary  damages  are  awarded. 


Anderson,  90  Va.  1,  44  Am.  St.  Rep. 
884,  17  S.  E.  757. 

WlBcoiurin.  Bass  v.  Chicago  &  N. 
W.  By.  Co.,  42  Wis.  654,  24  Am.  Bep. 
437. 

See  also  Sutherllind  on  Damages 
(4th  Ed.),  §408. 

By  express  provision  of  the  Con- 
stitution of  Texas  (Const.  1876,  art  16, 
J  26)  "  every  ♦  •  •  corporation 
*  *  *  that  may  commit  a  homicide, 
through  wilful  act,  or  omission,  or 
gross  neglect,  shall  be  responsible,  in 
exemplary  damages,  to  the  surviving 
husband,  widow,  heirs  of  his  or  her 
body,  or  such  of  them  as  there  may 
be,  without  regard  to  any  criminal 
proceeding  that  may  or  may  not  be 
had  in  relation  to  the  homicide." 

In  Illinois  Cent.  B.  Co.  v.  Hammer, 
72  111.  347,  353,  the  court  said:  *'A 
private  corporation  cannot  be  liable 
to  punitive  damages  merely  for 
gross  negligence  of  its  servants.'  If 
the  company  employs  incompetent, 
drunken  or  reckless  servants,  knowing 
them  to  be  such,  or,  having  employed 
them  without  such  knowledge,  re- 
tains them  after  learning  the  fact,  or 
after  full  opportunity  to  learn  it,  the 
company  would  no  doubt  be  liable.  Or 
if  its  servants,  whilst  in  the  employ- 
ment of  the  company,  and  engaged  in 
carrying  on  the  businesis  of  the  com- 
pany, should  wilfully  or  wantonly  pro- 
duce injury  to  others,  then  the  company 
would  no  doubt  be  liable  to  such  dam- 
apes.  With  its  servants,  a  mere 
omission    of    duty,    although    grossly 


negligent,  should  not  be  sufficient,  but 
some  intention  to  inflict  the  injury, 
or  a  reckless,  wanton  disregard  for 
the  safety  of  others,  should  appear,  to 
warrant  punitive  damages."  See  also 
Chicago  Union  Traction  Co.  v.  L'auth, 
216  111.  176,  181,  74  N.  E.  738. 

Under  the  Indiana  rule,  a  corpora- 
tion is  not  liable  for  exemplary  dam- 
ages when  it  may  be  prosecuted  crim- 
inally for  the  act  which  forms  the 
basis  of  the  civil  action.  Louisville, 
N.  A.  &  C.  By.  Co.  v.  Wolfe,  128  Ind. 
347,  25  Am.  St.  Bep.  436,  27  N.  E. 
606;  Wabash  Prtg.  &  Pub,  Co.  v. 
Crumrine,  123  Ind.  89,  21  N.  E.  904; 
Indianapolis  Bleaching  Co.  v.  McMil- 
lan, —  Ind.  App.  — ,  113  N.  E.  1019; 
Baltimore  &  O.  S.  W.  B.  Co.  v.  Davis, 
44  Ind.  App.  375,  89  N.  E.  403;  Louis- 
ville, N.  A.  &  C.  By.  Co.  v.  Goben,  15 
Ind.  App.  123,  43  N.  E.  890,  42  N.  E. 
1116.  But  where  the  corporation  is 
not  subject  to  criminal  prosecution  for 
the  act  constituting  the  basis  of  a 
civil  action  against  it,  the  fact  that 
its  agent  who  actually  committed  the 
act  may  be  criminally  prosecuted 
therefor  does  not  render  the  corpora- 
tion immune  from  liability  for  exem- 
plary damages.  Indianapolis  Bleach- 
ing Co.  V,  McMillan,  —  Ind.  App.  — , 
113  N.  E.  1019. 

61  2  Mechem  on  Agency  (2nd  Ed.), 
S  2015. 

««  Gulf,  C.  &  S.  F.  By.  X^o.  v.  Moore, 
69  Tex.  157,  6  S.  W.  631;  Hays  v. 
Houston  Great  Northern  B.  Co.,  46 
Tex.  272,  280. 
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not  by  way  of  compensation  to  the  sufferer,  but  by  way  of  punishment 
of  the  wrongdoer,  and  as  an  example  or  warning  to  others,  and  that 
they  can  only  be  awarded  against  one  who  has  participated  in  the  of- 
fense, a  principal,  although  he  is  liable  to  make  compensation  for  in- 
juries done  or  inflicted  by  his  agent  within  the  scope  of  his  employment^ 
cannot  be  held  liable  for  exemplary  or  punitive  damages  merely  by 
reason  of  wanton,  oppressive  or  malicious  intent  upon  the  part  of  the 
agent,  but  in  order  that  the  principal  may  be  liable,  there  must  have 
been  some  participation  by  him  in  the  commission  of  the  tort.**  Ap- 
plying this  doctrine  to  corporations,  it  has  been  held  that  where 
the  managing  oflScers  or  ofiScer  of  a  corporation,  as  the  directors,  the 
president  or  vice  president,  etc.,  commit  a  tort  themselves,  while 
acting  for  the  corporation  and  within  the  scope  of  their  authority, 
with  wantonness,  oppressiveness  or  malice,  or  if  they  authorize  or 
ratify  fi?uch  a  tort  by  a  subordinate  agent,  or  if  they  employ  or  retain 
a  subordinate  agent  or  servant,  knowing  that  he  is  incompetent  or 
unfit,  and  he  commits  such  a  tort  because  of  his  incompetency  or 
unfitness,  in  either  case  the  malice,  wantonness  or  oppression  is  im- 
putable to  the  corporation,  and  exemplary  damages  may  be  given 
against  it.** 


88  Lake  Shore  &  M.  8.  By.  Co.  v. 
Prentice,  147  U.  S.  101,  37  L.  Ed.  97. 

"A  corporation,  like  a  natural  per- 
son, may  be  held  liable  in  exemplary 
or  punitive  damages  for  an  act  by  an 
agent  within  the  scope  of  his  employ- 
ment, providing  the  criminal  intent 
necessary  to  warrant  the  imposition 
of  such  damages  is  brought  home  to 
the  corporation."  Moore  v.  Atchison, 
T.  &  S.  F.  B.  Co.,  26  Okla.  682,  110 
Pac.  1059  (headnote  by  the  court). 

84  United  States.  Lake  Shore  &  M. 
S.  By.  Co.  V,  Prentice,  147  U.  S.  101, 
37  L.  Ed.  97;  Denver  &  B.  G.  By.  Co. 
V.  Harris,  122  U.  S.  597,  30  L.  Ed. 
1146;  Milwaukee  &  St.  P.  By,  Co.  v. 
Arms,  91  U.  S.  489,  23  L.  Ed.  374. 

Connecticut.  Merrills  v.  Tariff  Mfg. 
Co.,  10  Conn.  384,  27  Am.  Dec.  682. 

Kansas.  Wheeler  &  Wilson  Mfg. 
Co.  V.  Boyee,  36  Kan.  350,  59  Am.  Bep. 
571,  13  Pac.  609. 

New  York,  Cleghorn  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  56  N.  Y,  44, 
15   Am.   Bep.   375;    Caldwell  v.   New 


Jersey  Steamboat  Co.,  47  N.  Y.  282. 

Wisconsin.  Bass  v.  Chicago  &  N. 
W.  By.  Co.,  42  Wis.  654,  24  Am.  Bep. 
437. 

England.  See  Bell  v.  Midland  By. 
Co.,  10  C.  B.  (N.  S.)  287. 

As  supporting  particularly  the  prop- 
osition that  authorization  or  ratifica- 
tion is  necessary,  see: 

United  States.  Bank  of  Palo  Alto 
V.  Pacific  Postal  Tel.  Cable  Co.,  103 
Fed.  841,  847;  McGehee  v.  MeCarley, 
91  Fed.  462,  465;  Pittsburgh,  C,  C. 
&  St.  L.  By.  Co.  V.  Buss,  57  Fed.  822, 
826. 

Missouil  Perkins  v.  Missouri,  K.  & 
T.  B.  Co.,  55  Mo.  201,  214. 

Texas.  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Beed,  80  Tex.  362,  26  Am.  St.  Bep. 
749,  15  S.  W.  1105;  Mutual  Life  Ins. 
Co.  V.  HarguB  (Tex.  Civ.  App.),  99  S. 
W.  580. 

Vliginla^  Sun  Life  Assur.  Co.  of 
Canada  v.  Bailey,  101  Va.  443,  44  8. 
E.  692. 

Wisconsin.     Bueping  v.  Chicago  & 


5278 


Ch.  52]         Liability  of  Cobporation  for  Tobts    '      [§  3354 
When  the  wanton,  wilful  and  malicious  acts  complained  of  were 


N.  W.  B.  Co.,  116  Wis,  625,  96  Am.  St. 
Rep.  1013,  93  N.  W.  843;  Vassau  v. 
Madison  Elec.  By.  Co.,  106  Wis.  301, 
82  N.  W.  152;  Robinson  v.  Superior 
Rapid-Transit  By.  Co.,  94  Wis.  345, 
34  L.  B.  A.  205,  59  Am.  St.  Rep.  897, 
68  N.  W.  961. 

On  the  question  of  when  the  act 
may  be  deemed  to  have  been  ratified, 
it  has  been  said  that  ''in  ease  of  rail- 
way corporations  the  rule  is  that  to 
amount  to  ratification  the  adoption  or 
confirmation  of  the  wrongful  act  of 
the  servant  must  bo  shown  to  be  by 
some  chief  officer,  vice-principal,  or 
alter  ego  (as  he  is  sometimes  called)  of 
the  company,  who  must  be  proven  to 
possess  under  and  for  the  company  suf- 
ficient authority  and  discretion  to  act 
and  speak  for  the  company,  as  if  it 
were,  figuratively  speaking,  bodily 
present  in  the  persons  of  its  managers, 
speaking  and  acting  for  itself  and  on 
its  own  responsibility.  *  *  ♦  Mere 
silence,  unless  required  to  speak  and 
act,  or  even  satisfaction  at  the  com- 
mission of  the  wrong,  unaccompanied 
by  some  act  of  adoption,  will  not 
amount  to  ratification.  Cooley,  Torts, 
p.  127.  Nor  will  the  retention  of  the 
guilty  servant  of  itself  render  the 
principal  liable  for  the  original  tort 
on  the  ground  of  ratification;  certain- 
ly not  in  the  absence  of  proof  of  his 
incompetency,  or  that  his  continued 
employment  by  the  company  has  ref- 
erence to  and  is  connected  with  the 
acts  of  the  servant  in  the  matter 
about  which  complaint  is  made.  Rail- 
way .Co.  V.  McDonald,  75  Tex.  41,  12 
S.  W.  Rep.  860;  Dillingham  v.  Rus- 
sell [73  Tex.  47,  11  S.  W.  139]." 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Reed,  80 
Tex.  362,  26  Am.  St.  Rep.  749,  15  S. 
W.  1105.  Further  on  the  question  of 
the  continued  employment  of  the 
guilty  servant  as  evidence  of  ratifica- 
tion, see  i  3359,  infra. 


In  Edelmann  v.  St.  Louis  Transfer 
Co.,  3  Mo.  App.  503,  508,  the  court 
stated  that  'Mt  is  true,  as  said  in 
Perking  v.  Missouri,  Kansas  &  Texas 
R.  R.  Co.,  55  Mo.  214,  that  slight  acts 
of  ratificartion  muy  be  sufficient;  but 
the  mere  omission  to  act,  when  action 
might  compromise  the  legal  rights  of 
a  party,  is  not  sufficient.  In  such  cases 
there  is  no  legal  obligation  upon  the 
person  to  act,  and,  where  there  is 
none,  inaction  cannot  ratify.''  Prior 
to  this  the  court  had  said:  "The 
fact  that  the  defendant  did  not  dis- 
charge its  driver  [who  had  committed 
the  negligent  act  complained  of]  after 
learning  of  the  accident  had  no  ten- 
dency to  prove  a  ratification  by 
defendant  of  his  act.  To  hold  the 
defendant  liable  for  vindictive  dam- 
ages by  virtue  of  a  ratification,  the 
plaintiff  must  at  least  prove  some  af- 
firmative act.  Mere  negation,  or  ab- 
sence of  action,  cannot  operate  as  a 
ratification  in  any  such  case  as  the 
present.  The  fallacy  lies  in  assuming 
that  there  was  some  obligation  on  the 
defendant  to  act,  and  to  conclude  it- 
self by  its  action.  If  it  discharged 
the  driver  on  account  of  the  acci- 
dent, this  would  be  taken  as  evidence 
of  its  liability;  else,  it  would  be  ar- 
gued, why  discharge  himf  If,  on  the 
contrary,  there  is  no  discharge,  a  rati- 
fication is  inferred.  This  would  be 
to  reduce  parties  to  a  dilemma  to 
which,  the  law  does  not  drive  them. 
The  law  can  make  no  distinction  be- 
tween cases  which  are  plain  and  those 
which  are  not  plain.  An  investigation 
may  completely  alter  the  aspect  of 
the  case;  and  it  is  the  right  of  a  party 
charged  to  have  the  investigation 
made  under  the  safeguards  provided 
by  law.  The  defendant  was  entitled 
to  stand  on  its  legal  rights,  and  the 
plaintiff  to  stand  on  his  legal  rem- 
edies." 
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committed  by  the  governing  officers  cf  the  corporation,  the  corpora- 
tion will  be  held  to  have  '* participated"  in  their  commission  so  as  to 
come  within  the  rule  requiring  the  principal  to  be  particeps  criminis.* 
Otherwise,  **to  make  the  master  liable  in  any  case  to  exemplary  dam- 
ages for  the  fraud,  malice,  gross  negligence,  or  oppression  of  the 
servant,  it  should  be  alleged  and  proved  that  the  acts  of  the  servant 
which  constitute  the  fraud,  malice,  gross  negligence,  or  oppression 
were  committed  by  direction  of  the  master,  or  that  the  master  has 
ratified  and  adopted  such  acts  as  his  own,  or  that  the  master  has  been 
guilty  of  negligence  in  the  selection  and  employment  of  the  servant 


The  exemplary- damages  headnotes 
to  Sullivan  v.  Oregon  Ry.  &  Nav.  Co., 
12  Ore.  392,  53  Am.  Rep.  364,  7  Pac. 
508,  in  the  three  reports  in  which  the 
case  appears  would  seem  not  to  be  jus- 
tified by  the  case  as  reported.  At  the 
time  the  case  was  decided,  the  Oregon 
Supreme  Court  consisted  of  three  Jus- 
tices, namely,  Waldo  (C.  J.),  Thayer 
and  Lord.  Justice  Thayer,  in  his  opin- 
ion in  the  case,  discusses  the  liability 
of  the  defendant  for  exemplary  dam- 
ages as  his  'Mast  point."  Justice 
Lord  concurs  with  Justice  Thayer 
'^  except  as  to  th^  last  point  dis- 
cussed," and  Chief  Justice  Waldo  dis- 
sents. It  would  therefore  seem  that 
Justice  Thayer's  statements  on  the 
subject  of  exemplary  damages,  in- 
cluding the  one  expressive  of  his 
opinion  that  ''the  rule  upon  the  sub- 
ject laid  down  in  Cleghorn  v.  New 
York  Cent.  &  H.  B.  R.  Co.,  56  N.  Y. 
44,  [is]  the  correct  one,  which  makes 
the  master  liable  for  such  damages 
when  he  is  chargeable  with  gro^s  neg- 
lect in  the  employment  or  retention 
in  his  services  of  an  incompetent 
servant,  knowing  at  the  time  of  his 
unsuitability,  or  that  he  authorized  or 
ratified  the  act  of  the  servant  in  the 
particular  case, ' '  represent  merely  his 
personal  views  and  not  those  of  the 
court  as  a  whole  nor  even  those  of  a 
majority  thereof. 

86  Bishop  V.  HeadsboTO  Chair  Mfg. 
Co.,  85  Vt.  141,  36  L.  R.  A.   (N.  S.) 


1171,  Ann  Cas.  1914  B  1163,  81  AtL 
454,  distinguishing  WiUett  v.  Village 
of  St.  Albans,  69  Vt.  330,  38  Atl.  72, 
and  Wells  v.  Boston  &  M.  B.  B.,  82 
Vt.  108,  137  Am.  St.  Bep.  987,  71  Atl. 
1103.  See  also  Denver  &  B.  G.  By. 
Co.,  122  U.  S.  597,  30  L.  Ed.  1146. 
"Whatever   the   true   rule   may  be 

*  *  *  where  it  is  sought  to  charge  a 
corporation  with  exemplary  damages 
on  account  of  the  malicious  acts  of  its 
subordinate  agents,  there  can  be.no 
room     for     controversy     that     where 

*  *  *  the  officers  actually  wielding 
the  whole  executive  power  of  the  cor- 
poration participated  in  and  directed 
all  that  was  planned  and  done,  their 
malicious,  wanton,  or  oppressive  in- 
tent may  be  treated  as  the  intent  of 
the  corporation  itself,  for  which  it  is 
liable  to  answer  in  exemplary  dam- 
ages." Bingham  v.  Lipman,  Wolfe  & 
Co.,  40  Ore.  363,  67  Pac.  98. 

In  Wend  elk  en  v.  New  York,  S.  & 
W.  B.  Co.,  88  N.  J.  L.  270,  86  Atl.  377, 
it  is  said  that  the  New  Jersey  de- 
cisions "seem  to  distinguish  between 
the  act  of  a  subordinate  servant,  for 
which  exemplary  damages  may  not 
be  recovered  unless  express  or  implied 
authority  or  ratification  can  be 
brought  home  to  the  corporation  it- 
self, and  the  tortious  act  of  an  execu- 
tive which  by  reason  of  his  executive 
character  will  be  presumed,  if  within 
the  scope  of  his  general  duties,  to  be 
the  act  of  the  company  itself." 
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whose  acts  <;onstitate  the  fraud,  maliGe,  gross  negligence,  or  oppres- 
sion complained  of/'**  On  this  subject,  the  Supreme  Court  of 
Rhode  Island  has  said:  ''In  cases  where  punitive  or  exemplary 
damages  have  been  assessed,  it  has  been  done  upon  evidence  of  such 
wilfulness,  recklessness,  or  wickedness  on  the  part  of  the  party  at 
fault  as  amounted  to  criminality,  which  for  the  good  of  society  and 
warning  to  the  individual  ought  to  be  punished.  If  in  such  cases, 
or  in  any  case  of  a  civil  nature,  it  is  the  policy  of  the  law  to  visit  upon 
the  offender  such  exemplary  damages  as  will  operate  as  punishment 
and  teach  the  lesson  of  caution  to  prevent  a  repetition  of  criminality ; 
yet  we  do  not  see  how  such  damages  can  be  allowed,  where  the  princi- 
pal is  prosecuted  for  the  tortious  act  of  his  servant,  unless  there  is 
proof  in  the  cause  to  implicate  the  principal  and  make  him  particeps 
eriminis  of  his  agent's  act.  No  man  should  be  punished  for  that  of 
which  he  is  not  guilty.  Cases  may  arise  in  which  the  principal  is 
deeply  involved  in  the  servant's  guilt  or  fault — cases  in  which  the 
conduct  of  the  principal  in  reference  to  .the  act  of  his  agent  is  such  as 
to  amount  to  a  ratification.  In  all  such  cases  the  principal  is  particeps 
eriminis,  if  not  the  principal  offender ;  and  whatever  damages  might 
properly  be  visited  upon  him  who  commits  the  act  might  be  very 
properly  inflicted  upon  one  who  thus  criminally  participates  in  it. 

• 

S6  International  &  G.  N.  B.  Co.  v.  compensatory     damages     for     injury 

Garcia,  70  Tex.  207,  7  S.  W.  802.    See  wantonly  caused  by  an  agent  in  the 

also  International  &  G.  N.  By.  Co.  v.  line  of  his  employment,  but  not  for 

McDonald,  75  Tex.  41,  12  S.  W.  860;  exemplary  damages,  unless  the  wrong- 

Dillingham  v.  Anthony,  73  Tex.  47,  3  ful  act  in  question  was  authorized  or 

li.  R.  A.  634,  15  Am.  St.  Bep.  753,  11  ratified   by    the   principal."     Toledo, 

S.  W.  139;   Galveston,  H.  &  fl.  A.  B.  St.  L.  &  W.  B.  Co.  v.  Gordon,  143  Fed. 

Co.  V.  Donahoe,  56  Tex.  162,  167;  Hays  95,  98.    See  also  McGhee  v.  McCarley, 

V.  Houston  Great  Northern  B.  Co.^  46  91  Fed.  462,  465. 

Tex.  272,  284.  Exemplary   "damages   are   not    re- 

"  Punitory  damages  are  not  allow-  coverable  in  this  state  against  a  mas- 
able,  generally,  against  a  corporation  ter  for  the  wrongful  act  or  negligence 
for  the  malicious  act  of  its  agent  of  his  servant  unless  he  has  authorized 
within  the  scope  of  his  authority  or  the  misconduct  or  ratified  it,  or  unless 
otherwise;  its  liability  is  limited,  in  it  is  committed  after  the  unfitness  of 
any  case,,  to  actual  damages,  in  the  the  servant  has  become  known  to  the 
absence  of  authority  to  commit  the  master."  Kastner  v.  Long  Island  B. 
wrong  with  its  malicious  character-  Co.,  76  N.  Y.  App.  Div.  323,  78  N.  Y. 
istic,  or  subsequent  ratification  of  its  Supp.  469.  See  also  Bowe  v.  Brook- 
eommission  with  knowledge  of  the  lyn  Heights  B.  Co.,  71  N.  Y.  App.  Div. 
facts."  Topolewski  v.  Plankinton  474,  75  N.  Y.  Supp.  893;  Muckle  v. 
Packing  Co.,  143  Wis.  52,  126  N.  W.  Bochester  By.  Co.,  79  Hun  (N.  Y.) 
554  (headnote  by  the  judge).  32,  29  N.  Y.  Supp.  732. 

' '  The  principal  must  respond  in  full 
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But  where  the  proof  does  not  implicate  the  principal,  and  however 
wicked  the  servant  may  have  been  the  principal  neither  expressly  nor 
impliedly  authorizes  or  ratifies  the  act,  and  the  criminality  of  it 
is  as  much  against  him  as  against  any  other  member  of  society, 
we  think  it  is  quite  enough  that  he  shall  be  liable  in  compensatory 
damages  for  the  injury  sustained  in  consequence  of  the  wrongful 
act  of  a  person  acting  as  his  servant."*''  But  where  the  manag- 
ing oflScers  of  a  corporation  employ  or  retain  a  subordinate  agent  or 
servant  without  knowledge  or  reason  to  know  that  he  is  incompetent 
or  unfit,  and  he  commits  a  wanton,  oppressive  or  malicious  tori  in  the 
course  of  his  employment,  without  authority  from  or  ratification  by 
them,  it  would  seem  that  the  wantonness,  oppressiveness  or 
malice  of  such  agent  or  servant  is  not  imputable  to  the  corporation, 
and  that  it  is  not  liable  for  exemplary  damages.  It  was  so 
held  in  a  case  in  the  Supreme  Court  of  the  United  States,  where  it 
was  sought  to  hold  a  railroad  company  liable  for  a  wanton,  oppressive 
and  malicious  assault  committed  by  its  conductor,**  and  there  are 
other  cases  to  substantially  the  same  effect.**  The  doctrine  and  distinc- 
tion above  stated  are  supported  by  what  is,  undoubtedly,  the  weight 
of  authority,  numerically  considered,  but  there  are  cases  in  which,  the 
wantonness  or  malice  of  subordinate  agents  and  servants  of  a  cor- 
poration in  the  course  of  their  employment  has  been  imputed  to  the 
corporation,  although  it  was  not  authorized  or  ratified  by  the  manag- 
ing ofi5cers  of  the  corporation,  and  although  it  did  not  appear  that 
there  was  any  negligence  or  misconduct  on  their  part  in  employing 

S7  Hagan  v.  Providence  &  W.  R.  Co.,  S9  Michigan.    Detroit  Daily  Post  Co. 

3  R.  I.  88,  62  Am.  Dec.  377.  v.  McArthur,  16  Mich.  447. 

''Where    the    act    of    the    servant  MlasonrL     Perkins  v.  Missouri,  K. 

amounts  to  a  crime,  or  is  of  a  wilful  &  T.  B.  Co.,  55  Mo.  201. 

and  malicious  character,  the  law  prima  New  York.     Cleghorn  v.  New  York 

facie  presumes  that  the  perpetration  Cent.  &  H.  Birer  B.  Co.,  56  N.  Y.  44, 

of  the  wrong  was  not  authorized  be-  15  Am.  Bep.  375;  Kutner  v.  Fargo,  20 

fore  or  sanctioned  afterwards  by  the  Misc.  207,  45  N.  Y.  Supp.  753. 

principal,  and  this  presumption  con-  Bhode  Island.    Hogan  v.  Providence 

tinues  until  repelled  by  proof  to  the  &  W.  B.  Co.,  3  B.  I.  88,  62  Am.  Dec. 

contrary."    Gulf,  C.  &  S.  F.  By.  Co.  377.                                           • 

V.  Beed,  80  Tex.  362,  26  Am  St.  Bep.  Texas.    Houston  &  T.  Cent.  By.  Co. 

749,  15  S.  W.  1105.  V.    Cowser,    57    Tex.    293;    Hayes    v. 

SSLake  Shore  &  M.  S.  By.  Co.  v.  Houston  &  G.  N.  B.  Co.,  46  Tex.  272; 

Prentice,  147  TJ.  S.  101,  37  L.  Ed.  97,  Arkansas  Const.  Co.  v.  Eugene,  20  Tex. 

explaining  and  distinguishing  Denver  Civ.  App.  601,  50  8.  W.  736. 
&  B.  G.  By.  Co.  v.  Harris,  122  U.  8. 
597,  30  L.  Ed.  1146.     But  see  §  3359, 
infra. 
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or  retaining  the  agent  or  servant.®^  Thus,  the  Supreme  Court  of  Ala- 
bama has  said:  **The  right  of  trespassers  and  contributorily  negli- 
gent persons  to  recover  for  the  wanton,  wilful,  or  intentional  wrongs 
of  brakemen,  flagmen,  and  other  employees  of  similar  grade, — com- 
mitted, of  course,  within  the  scope  of  their  employment,  and  in  the 
accomplishment  of  objects  within  the  line  of  their  duties, — and  to  have 
the  jury  embrace  in  the  verdict  both  exemplary  [compensatory?]  and 
punitive  damages,  if  they  see  fit  to  do  so,  is  no  longer  open  to  question 
in  this  state.  We  are  not  disposed  to  reopen  it ;  and,  if  it  were  a  new 
question  with  us,  we  should  be  much  more  inclined  to  the  conclusion 
at  which  this  court  has  arrived  than  the  view  taken  by  some  courts  of 
marked  ability,  namely,  that,  while  corporations  cannot  be  mulcted  in 
punitive  damages  for  the  wilfulness  of  such  inferior  employees  as 
trainmen,  they  are  responsible  in  such  damages  for  the  wilful  miscon- 
duct of  such  general  executive  officers  as  their  presidents,  general 
managers,  etc.  We  do  not  conceive  that  there  is  any  sound  reason 
for  the  distinction.  The  president  of  a  railway  corporation  is  no 
more  or  less  its  agent  than  a  brakeman  on  one  of  its  trains.  His. 
agency  is  broader,  but  it  is  not  boundless,  and  a  matter  which  lies 
beyond  its  limits  is  as  thoroughly  beyond  his  powers  as  any  matter  be- 
yond the  very  much  smaller  circle  of  a  brakeman 's  duties;  and, 
e  converse,  a  brakeman  is  as  fully  authorized  to  act  for  the  company, 
within  the  range  of  his  employment,  as  the  president  is  within  the  lim- 
its of  his  office.  It  can  no  more  be  said  that  the  corporation  has  im- 
pliedly authorized  or  sanctioned  the  wilful  wrong  of  its  president,  in 
the  accomplishment  of  some  end  within  his  authority,  than  that  a 
similar  wrong  by  a  brakeman,  to  an  authorized  end,  is  the  wrong  of 
•  the  corporate  entity.  There  is  just  the  same  and  no  more  reason,  in 
our  opinion,  for  inflicting  punishment  on  the  corporation  for  the 
wilful  misconduct  of  the  one  as  of  the  other,  and  such  punishment  is 
no  more  vicarious  in  the  one  case  than  in  the  other.  That  punishment 
may  be  imposed  on  corporations  for  the  wilful  or  wanton  misconduct, 
within  the  general  scope  of  their  duties,  of  their  chief  executive  offi- 
cers, is  well  established,  and  not  questioned  in  this  case.    We  feel  that 

M  Hopkins  v.  Atlantic  &  St.  L.  B.  ostensibly   discharging   duties   within 

Co.,  36  N.  H.  9,  72  Am.  Bee.  287;  At-  the   scope  of  the  corporate  purposes, 

lantic  &  G.  W.  By.  Co.  v.  Dunn,  19  Singer  Mfg.  Co.  v.  Holdfodt,  86  111. 

Ohio  St.  162,  590,  2  Am.  Bep.  382.  455,  459,   29   Am.  Bep.  43.     See  also 

A  corporation  may  be  liable  for  vin-  Aygarn  v.  Bogers  Grain  Co.,  141  111. 

oictive  damages  for  the  wrongful  act  App.  402. 
of  its  agent,  perpetrated  by  him  while 
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we  stand  upon  the  same  principles,  and  are  moved  by  the  same 
considerations  to  the  same  conclusion,  in  respect  of  the  wilfulness, 
wantonness,  and  the  like  of  brakemen  and  flagmen,  while  acting 
within  the  scope  of  their  employment,  and  to  the  accomplishment  of 
the  legitimate  ends  thereof."** 

§3355.  —-For  what  torts  awaided.  Without  attempting  fur- 
ther than  has  been  done  in  the  preceding  section  and  will  be  done  in 
the  notes  to  this  section  to  define  what  will  constitute  a  ''proper 
case,"  it  may  be  said  generally  that  in  a  proper  case  a  corporation 
will  be  liable  for  exemplary  damages  for,  inter  alia,  an  assault  and 
battery  ••  and  for  false  imprisonment.**  So  a  trespass  on  land,**  or 
the  obstruction  of  a  public  highway  may  render  it  liable  for  such 
damages.**    Again,  exemplary  damages  may  upon  occasion  be  recov- 


n  Mobile  &  O.  B.  Co.  sr,  Seales,  100 
Ala.  368,  13  So.  917. 

M  A  rslilroad  company  may  be  liable 
— and  for  punitive  damages — for  an 
assault  and  battery  committed  by  its 
brakeman  upon  a  trespasser  on  its 
train  whom  the  brakeman  was  seeking 
to  eject  therefrom.  Alabama  Great 
Southern  B.  Co.  v.  Trazier,  93  Ala.  45, 
30  Am.  St.  Bep.  28,  9  So.  303. 

Where  a  railroad  brakeman,  in- 
structed by  the  conductor  of  the  train 
to  put  off  of  the  train  a  trespasser 
riding  on  the  trucks  of  one  of  the 
cars,  fires  a  pistol  from  a  position 
close  to  the  trespasser  and  as  a  result 
the  latter  falls  from  the  trucks  and 
has  both  of  hi^  legs  crushed,  to  the 
point  that  amputation  is  required,  by 
the  wheels  of  the  train,  it  will  be  a 
question  for  the  jury  whether  the  rail- 
road company  is  liable  for  exemplary 
damages,  and,  if  it  is,  in  what  amount 
they  shall  be  assijssed.  Mobile  k  0. 
B.  Co.  y.  Seales,  100  Ala.  368,  13  So. 
917. 

93  Jackson  v.  American  Telephone 
is  Telegraph  Co.,  139  N.  C.  347,  70  L. 
B.  A.  738,  51  S.  E.  1015. 

MEx  parte  Birmingham  Bealty  Co., 
183  Ala.  444,  63  So.  67. 

In   an    action   against   a   telephone 


company  for  a  trespass  on  plaintiff's 
land  committed  by  digging  holes  and 
erecting  poles  thereon,  it  was  held 
that  under  the  pleadings  and  evidence 
plaintiff  "was  entitled  to  a  peremp- 
tory instruction  for  the  actual  dam- 
age done  his  property  by  the  action 
of  [defendant's]  *  ♦  ♦  agents  and 
servants,  and  also  to  an  instruction 
that  if  the  trespass  was  done  in  a 
high-handed,  malicious,  and  oppressive 
manner,  he  was  entitled  to  recover 
punitive  damages."  Johns  v.  Cum- 
berland Telephone  k  Telegraph  Co., 
25  Ky.  L.  Bep.  2074,  80  S.  W.  165.  For 
a  case  arising  out  of  a  similar  cause, 
of  action  in  which  it  was  held  that  the 
evidence  failed  to  show  that  plaintiff 
was  entitled  to  exemplary  damages, 
see  Southwestern  Telegraph  k  Tele- 
phone Co.  y.  Whiteman,  36  Tex.  Civ. 
App.  163,  81  S.  W.  76. 

WWhere  a  corporation,  in  such  a 
manner  and  for  such  a  period  of  time 
as  argues  a  culpable  indifference  to 
the  rights  of  the  public  and  a  willing- 
ness to  subject  travelers  on  the  high- 
way to  a  long  and  vexations  delay, 
wilfully  and  unnecessarily  obstructs  a 
public  highway  by  leaving  standing 
across  the  road  a  railroad  train  op- 
erated by  it,  the  refusal  of  the  court, 
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ered  in  an  action  for  injuries  due  to  the  negligence  of  its  agent  or 
servant.**    The  uttering  of  a  slander  •^  or  the-publiqation  of  a  libel  *• 


in  an  action  against  the  corporation 
by  a  traveler  on  the  highway  for  in- 
juries resulting  from  the  defendant's 
obstruction  thereof,  to  instruct  the 
jury,  as  requested  by  the  defendant, 
that  it  cannot  award  punitive  dam- 
ages to  the  plaintiff  is  not  error.  Tut- 
wiler  Coal,  Coke  &  Iron  Co.  v.  Nail, 
141  Ala.  «74,  37  So.  634. 

MIn  South  Covington  &  C.  St.  B. 
Co.  V.  Cleveland,  30  Ky.  L.  Bep.  1072, 
11  L.  B.  A.  (N.  8.)  853,  100  S.  W.  283, 
the  court  held  that,  under  the  evi- 
dence, the  substantial  rights  of  the 
defendant  street  railroad  company, 
sued  for  personal  injuries  sustained  by 
the  plaintiff  as  a  result  of  the  gross 
negligence  of  defendant's  motorman 
in  running  his  car  against  the  vehicle 
in  which  plaintiff  was  riding,  and  for 
damage  to  such  vehicle,  were  not 
prejudiced  by  an  instruction  which 
authorized  the  jury  to  award  punitive 
damages.  But  see  Pell  v.  Northern 
Pac.  B.  Co.,  44  Fed.  248,  252,  in  which 
the  court  said:  *'The  [defendant's] 
contention  is  that  [in  order  to  justify 
an  award  of  exemplary  damages]  the 
act  complained  of  must  have  been 
that  of  the  principal,  and  not  of  the 
mere  agent  or  servant.  It  is  insisted 
that  that  fact  must  be  shown,  or  it 
must  appear  that  the  act  of  the  serv- 
snt  was  authorized  or  ratified  by  the 
principal.  The  rule  contended  for  by  de- 
fendant's  counsel  has  been  laid  down 
in  a  great  number  of  decided  cases, 
but  the  rule  has  been  criticised  and 
abandoned  in  other  cases.  There  was 
evidence  in  this  case  from  which  the 
jury  were  justified  in  finding  that 
there  was  wilful  misconduct  on  the 
part  of  the  conductor  [on  defendant 's 
freight  train]  in  ejecting  plaintiff  [a 
trespasser]  from  the  train,  and  that 
he  manifested  a  reckless  indifference 
to  the  rights  of  the  plaintiff,  and  the 


consequences  that  might  result  to  him 
in  ejecting  him  from  the  platform  of 
the  car  while  the  train  was  moving 
rapidly,  and  in  a  dark  night,  know- 
ing not  how  or  where  he  would  strike 
or  fall.  He  was  in  the  employ  of  the 
defendant,  and  in  charge  of  its  train, 
and  was  acting  within  the  scope  of  his 
authority.  The  defendant's  employ- 
ment afforded  the  conductor  the  means 
or  opportunity,  which  he  used,  while 
so  employed,  in  committing  a  wilful 
injury,  and  his  wilful  misconduct  must 
be  attributable  to  the  company  for 
which  he  acted,  though  it  did  not  au- 
thorize the  wrongful  act  or  ratify  it. 
Upon  the  facts  and  circumstances  of 
this  case,  I  think  the  learned  judge 
was  justified  in  instructing  the  jury 
that  they  were  at  liberty  to  allow  ex- 
emplary damages."  Fell  v.  Northern 
Pac.  B.  Co.,  44  Fed.  248,  252. 

•TBoemer  v.  Jacob  Schmidt  Brew- 
ing Co.,  132  Minn.  399,  L.  B.  A.  1916  E 
771,  157  N.  W.  640. 

W  Pennsylvania  Iron  Works  Co.  v. 
Voght  Mach.  Co.,  29  Ky.  L.  Bep.  861, 
96  S.  W.  551.  See  also  Courier-Journal 
Co.  V.  Bailee,  104  Ky.  335,  47  S.  W. 
226,  and  further,  as  being  of  persua- 
sive force.  Cooper  v.  Sun  Prtg.  &  Pub. 
Ass'n,  57  Fed.  566;  Chrlders  v.  San 
'  Jose  Mercury  Prtg.  &  Pub.  Co.,  105 
Cal.  284,  45  Am.  St.  Bep.  40,  38  Pac. 
903;  O'Malley  v.  Illinois  Pub.  &  Prtg. 
Co.,  194  HI.  App.  544;  Evening  News 
Ass'n  V.  Tryon,  42  Mich.  549,  36  Am. 
Bep.  450,  4  N.  W.  267;  Hewitt  v. 
Pioneer-Press  Co.,  23  Minn.  178,  23 
Am.  Bep.  680;  Warner  v.  Press  Pub. 
Co.,  132  N.  Y.  181,  30  N.  E.  393; 
Houston  Chronicle  Pub.  Co.  v.  Quinn, 
—  Tex.  Civ.  App.  — ,  184  S.  W.  669. 

In  Allen  v.  News  Pub.  Co.,  81  Wis. 
120,  50  N.  W.  1093,  an  action  against 
a  corporation  for  a  newspaper  libel  on 
plaintiff's      deceased     husband,     the 
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by  its  servant  or  agent  also  furnish  instances  in  which  a  corporation 


court,  in  affirming  the  judgment  on 
the  verdict  for  plaintiff  by  which  ver- 
dict ahe  was  awarded  exemplary  as 
well  as  compensatory  damages,  said: 
"The  court  instructed  the  jury  that 
they  were  at  liberty  to  award  exem- 
plary damages  if  they  found  for  plain- 
tiff, and  found  also  that  the  publica- 
tion was  prompted  by  actual  malice 
or  ill  will  on  the  part  of  defendant 
towards  the  plaintiff.  It  is  now 
claimed  that  such  damages  are  not 
recoverable,  because  such  malice  or  ill 
will  is  not  charged  in  the  complaint. 
If  such  is  the  rule,  which,  to  say  the 
least,  is  very  doubtful,  we  think  mal- 
ice is  sufficiently  charged  in  the  com- 
plaint. It  charges  that  the  publication 
is  false,  scandalous,  and  defamatory; 
that  the  editor  of  the  Daily  Review 
[in  which  it  appeared]  maliciously 
composed  it  for  publication,  and  the 
defendant  published  it.  The  defendant 
is  a  corporation,  and  must  act  through 
agents.  The  editor  of  the  Review  was 
its  authorized  agent  to  compose  arti- 
cles* for,  and  to  publish  the  same  in, 
the  Review.  The  act  of  the  editor  in 
respect  to  this  publication  was  the 
act  of  the  corporation,  and  his  malice 
is  the  malice  of  the  corporation.  So, 
on  any  theory  of  the  law,  the  malice 
of  defendant  is  sufficiently  averred. 
The  testimony  supports  the  award  of 
exemplary  damages.  We-  perceive  no 
Valid  reason  for  disturbing  the  judg- 
ment. ' ' 

In  New  Jersey  it  has  been  held  that 
''where  the  libelou3  [newspaper] 
article  contained  charges  of  dis- 
honest, fraudulent,  and  criminal  con- 
duct, and,  upon  a  retraction  being 
demanded,  a  second  article  was  pub- 
lished which  might  be  construed  as 
containing  a  covert  and  evasive  re- 
iteration of  the  original  charges,  it 
was  not  error  to  refuse  to  charge 
that   no   punitive   damages    could   be 


awarded."  (Headnote  by  the  court.) 
Hoboken  Prtg.  &  Pub.  Co.  v.  Kahn, 
59  N.  J.  L.  218,  59  Am.  St.  Rep.  585, 
35  Atl.  1053  (distinguished  in  Peter- 
son V.  Middlesex  &  Somerset  Traction 
Co.,  71  N.  J.  L.  296,  59  AtL  456,  an 
action  for  the  wrongful  ejection,  etc., 
of  a  passenger  on  a  trolley  car).  In 
the  course  of  its  opinion,  the  court 
said:  ''A  corporation  engaged  in 
publishing  a  newspaper  obviously 
must  act  by  selected  agents.  Its  di- 
rectors or  managers  cannot  formally 
pass  on  each  publication,  or  determine 
what  is  to  be  admitted  therein.  Such 
determination  is  necessarily  com- 
mitted to  its  agents.  In  making  such 
determination,  they  are  acting  within 
the  scope  of  their  employment.  The 
intent  with  which  they  publish  must 
be  imputed  to  the  corporation  which 
employs  *them  to  make  the  publica- 
tions of  the  newspaper.  If  the  intent 
is  malicious,  the  corporation  must  be 
liable  therefor,  as  it  is  for  other 
tortious  acts  of  its  agents,  done  within 
the  scope  of  their  authority,  and  for 
the  purposes  for  which  the  corporation 
was  created  and  the  agents  were  em- 
ployed. ' ' 

In  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447,  the  court,  after 
stating  that  "while  the  term  exem- 
plary or  vindictive  damages  has  be- 
come so  fixed  in  the  law  that  it  may 
be  difficult  to,  get  rid  of  it,  yet  it 
should  not  be  allowed  to  be  used  so  as 
to  mislead,  and  we  think  the  only 
proper  application  of  damages  beyond 
those  to  person,  property  or  reputa- 
tion, is  to  make  reparation  for  the  in- 
jury to  the  feelings  of  t]^e  person 
injured,"  and,  further,  that  "the  in- 
jury to  th^  feelings  is  only  allowed  to 
be  considered  in  those  torts  which  con- 
sist of  some  voluntary  act,  or  very 
gross  neglect,  and  practically  depends 
very  closely  on  the   degree  of  fault 
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has  be«n  subjected  to  liability  for  exemplary  damages.     Likewise,  a 


evinced  by  all  the  circumstances," 
said:  '*It  will  at  once  be  perceived 
that  where  different  persons  or 
agencies  have  concurred  in  producing* 
an  injurious  result,  although*  all  may 
be  responsible  for  some  damages  for 
injured  feeling,  as  well  as  for  the 
more  substantial  mischiefs  of  another 
sort,  yet  they  may  stand  in  very  dif- 
ferent positions  of  moral  wrong. 
There  is  no  doubt  of  the  duty  of 
every  publisher  to  see  at  all  hazards 
that  no  libel  appears  in  his  paper. 
Every  publisher  is,  therefore,  liable 
not  only  for  the  estimated  damages 
to  credit  and  reputation,  and  such 
special  damages  as  may  appear,  but 
also  for  such  damages  on  account  of 
injured  feeling  as  must  unavoidably 
be  inferred  from  such  a  libel,  pub- 
lished in  a  paper  of  such  a  position 
and  circulation.  But  no  further  dam- 
ages than  these  should  be  given,  if  he 
has  taken  such  precautions  as  he  rea- 
sonably could  to  prevent  such  an 
abuse  of  his  columns.  When  it  ap- 
pears that  the  mischief  has  been  done 
in  spite  of  precautions,  he  ought  to 
have  all  the  allowance  in  his  favor 
which  such  carefulness  would  justify, 
in  instigation  of  that  portion  of  the 
damages  which  is  awarded  on  account 
of  injured  feelings.  The  employment 
of  competent  editors,  the  supervision 
by  proper  persons  of  all  that  is  to  be 
inserte^,  and  the  establishment  and 
habitual  enforcement  of  such  rules  as 
would  probably  exclude  improper 
items,  would  reduce  the  blameworthi- 
ness of  a  publisher  to  a  minimum,  for 
any  libel  inserted  without  his  |)rivity 
or  approval,  and  should  confine  his 
liability  to  such  damages  as  include 
no  redress  for  wounded  feeling  beyond 
what  is  inevitable  from  the  nature  of 
the  libel.  And  no  amount  of  express 
malice  in  his  employees  should  aggra- 
vate   damages  against  him,  when  he 


has  thus  purged  himself  from  aptive 
blame.  If,  on  the  other  hand,  it 
should  appear  from  the  frequent  re- 
currence of  similar  libels,  or  from 
other  proof  tending  to  show  a  want  of 
solicitude  for  the  proper  conduct  of 
his  paper,  that  the  publisher  was  reck- 
less of  consequences,  then  he  would  be 
liable  to  increased  damages,  simply 
because  by  his  own  fault  he  had  de- 
served them.  By  such  recklessness  he 
encourages  fault  or  carelessness  in 
his  agents,  and  becomes  in  a  manner 
in  complicity  with  their  misconduct. 
«  •  «  y^Q  have  no  means  of  judg- 
ing whether  the  verdict  of  the  jury 
[in  favor  of  the  plaintiff]  was  based 
upon  any  idea  of  the  personal  fault 
of  the  publishers  •  •  *.  But  there 
is  room  for  the  ground  taken  by 
plaintiffs  in  error  [a  corporation], 
that  the  charge  of  the  court  left  it  in 
the  power  of  the  jury  to  hold  them  in 
all  respects  identified  with  the  faults 
of  their  agents.  Upon  this  ground 
we  think  the  charge  must  be  regarded 
as  calculated  to  mislead  the  jury,  and 
we  must,  therefore,  award  a  new 
trial." 

One  sued  for  a  newspaper  libel  is 
not  entitled  to  predicate  error  on  the 
fact  that  under  the  charge  of  the 
court  the  jury  were  permitted  to 
award  exemplary  damages,  where  the 
evidence  shows  that  information  of 
the  falsity  of  the  statements  con- 
tained in  the  libelous  article  had  been 
brought  home  to  the  reporter  before 
the  article  was  published.  Hatt  v. 
Evening  News  Ass'n,  94  Mich.  114,  53 
N.  W.  952. 

Under  the  Indiana  rule  that  exemr 
plary  damages  cannot  be  awarded 
when  the  wrongdoer  may  be  punished 
for  his  act  under  the  criminal  law, 
such  damages  cannot  be  imposed  upon 
a  newspaper  corporation,  guilty  of  a 
libel,  when,  under   the   statute,   such 
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corporation  may  be  liable  for  such  damages  for  a  wrongful  attach- 
ment.** 


n.  BREACH  OP  SPECIAL  DUTY 

§3356.  In  generaL  The  nature  of  the  relation  existing  be- 
tween the  principal  and  one  injured  by  the*  agent's  tort  may  be  such 
as  to  impose  on  the  principal  some  special  duty  to  the  third  person 
which  will  largely  enter  into,  if  not  control,  the  determination  of  the 
question  whether  the  principal  is  liable  for  the  tort.  As  expressed  by 
^r.  Mechem:  ^    '^It  is  not  infrequently  said  that  where  the  principal 


corporation  is  subject  to  a  criminal 
prosecution  therefor.  Wabash  Prtg. 
&  Pub.  Go.  y.  Crumrine,  123  Ind.  89, 
21  N.  E.  904. 

A  telegraph  company  is  liable  for 
punitive  damages  to  the  addressee  of 
a  libelous  message  maliciously  trans- 
mitted over  its  wires  by  its  agent  act- 
ing within  the  scope  of  his  employ- 
ment. Peterson  v.  Western  U.  Tel. 
Co.,  75  Minn.  368,  43  L.  R.  A.  581* 
74  Am.  St.  Eep.  502,  77  N.  W.  985. 

M  Jefferson  County  Sav.  Bank  v. 
Eborn,  84  Ala.  529,  4  So.  386.  See 
also,  as  being  of  persuasive  force, 
Union  Mill  Go.  v.  Prenzler,  100  Iowa 
540,  69  N.  W.  876  (no  claim  of  non- 
liability on  account  of  attachment 
plaintiff's  corporate  character  appears 
to  have  been  made);  Hurlbut,  Hess  Ss 
Co.,  85  Iowa  606,  52  N.  W.  510;  West- 
em  News  Co.  V.  Wilmarth,  33  Kan. 
510,  6  Pac.  786  (liability  of  defend- 
ant recognized  without  any  specific 
reference  to  its  corporate  character). 

A  petition  in  an  action  for  malicious 
attachment  which  alleges,  in  effect, 
that  the  attachment  was  maliciously 
sued  out  and  caused  to  be  levied  upon 
plaintiff's  property  by  the  attachment 
plaintiff,  a  corporation,  and  that  the 
corporation,  in  so  doing,  acted  through 
its  agents,  but  that  the  malicious  acts 
were  those  of  the  corporation,  is  suffi- 
cient to  admit  proof  of  facts  showing 
the  corporation's  liability  for  exem- 
plary    damages,     and     authorizes    a 


charge  under  which  the  jury  are  per- 
mitted to  award  such  damages,  pro- 
vided the  facts  warrant  the  submis- 
sion of  the  issue.  Emerson,  Talcott 
&  Co.  V.  Skidmore,  7  Tex.  Civ.  App. 
641,  25  S.  W.  671. 

The  New  Jersey  Court  of  Errors  and 
Appeals  has  held  that  the  issuance  of 
an  attachment  for  a  debt  which  the 
attachment  plaintiff,  a  corporation, 
must  be  held  to  have  known  had  no 
existence  in  fact,  the  seizure  by  the 
officer,  under  the  writ,  of  the  house- 
hold goods  and  wearing  apparel  of  the 
wife  of  the  alleged  debtor,  the  sub- 
sequent assent  of  the  corporation 's  ex- 
ecutive officers  to  the  seizure  of  such 
property,  their  refusal  to  release  it, 
and  their  subsequent  assumption  of 
authority  over  it,  justify  an  award 
of  punitive  damages  in  an  action  of 
trespass  brought  by  the  wife  against 
the  corporation.  Carey  v.  D.  Wolff  $s 
Co.,  72  N.  J.  L.  510,  63  Atl.  270. 

Exemplary  damages  may  be 
awarded  against  a  foreign  corpora- 
tion for  a  wrongful  and  malicious  at- 
tachment, sued  out  without  probable 
cause,  upon  a  showing  that  its  man- 
ager, at  whose  instance  the  attach- 
ment issued,  represented  it  in  its  cor- 
porate capacity  in  proceeding  as  he 
did.  Emerson,  Talcott  ft  Co.  v.  Skid- 
more,  7  Tex.  Civ.  App.  041,  25  a  W. 
671. 

1  Mechem  on  Agency  (2nd  Ed.), 
{ 1931. 
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or  master  owes  to  the  plaintiff  the  performance  of  some  specific  and 
positive  duty,  and  confides  the  performance  of  this  duty  to  a  servant 
or  agent,  he  will  be  responsible  to  the  plaintiff  if  the  duty  be  not  per- 
formed by  such  servant  or  agent;  and  in  such  a  case,  the  fact  that  the 
servant  or  agent  acted  wantonly,  wilfully  or  maliciously,  will,  instead 
of  tending  to  exonerate  the  principal  or  master,  only  serve  to  aggra- 
vate the  injury.  The  gist  of  the  complaint  is  that  the  duty  has  not 
been  performed,  and  this  is  the  fact,  while  to  this  wrong  of  nonper- 
formance, there  is  added  the  aggravating  circumstance  that  the  non- 
performance was  wanton,  wilful  or  malicious.''  This  theory  finds 
frequent  exemplification  in  cases  where  injury  has  been  caused  a  serv- 
ant through  the  breach  by  a  master  of  a  nondelegable  duty  owed  the 
servant  as  to  furnishing  proper  equipment  and  a  safe  place  to  work.* 


"The  courts  which  hold  that  a  cor- 
poration is  not  liable  for  a  slander 
uttered  by  its  a^nt  unless  it  had  ex- 
pressly authorized  or  approved  such 
utterance,  concede,  as  a  thoroughly 
established  modification  of  that  rule, 
that  where  the  relation  between  the 
corporation  and  the  person  aggrieved 
created  a  duty  on  the  part  of  the  cor- 
poration to  see  that  such  person  did 
not  suffer  injury  or  indignity,  as  in 
the  case  of  carrier  and  passenger, 
merchant  and  customer,  and  the  like, 
it  is  liable  for  defamatory  statements 
made  by  its  agent  or  servant,  even  if 
made  contrary  to  express  instruc- 
tions." Boemer  v.  Jacob  Schmidt 
Brewing  Co.,  132  Minn.  399,  L.  B.  A. 
1916  E  771,  157  N.  W.  640. 

Thus,  it  has  been  held  that  a  cor- 
poration operating  a  theater  will  be 
liable  for  slanderous  words  addressed 
by  an  actor  in  its  employ  to  one,  wit- 
nessing the  performance,'  who  had 
paid  for  his  admission  to  the  theater, 
the  slander  constituting  a  breach  of 
the  duty  imposed  upon  the  corpora- 
tion by  the  contract  between  it  and 
the  person  slandered.  Interstate 
Amusement  Co.  v.  Martin,  8  Ala.  App. 
481,  62  8o.  404. 

8 See  Mechem  on  Agency  (2nd  Ed.), 
1 1932. 


As  to  duty  of  charitable  corpora- 
tions to  select  suitable  physicians  and 
nurses,  see  §  3363,  infra. 

A  railroad  company  will  be  liable 
for  the  slander  of  its  division  super- 
intendent, whose  duty  it  was  to  ad- 
just disputed  claims  for  wages,  in  stat- 
ing in  the  course  of  an  interview  with 
plaintiff,  one  of  the  company's  engi- 
neers, relative  to  a  wage  claim  by  him 
that  ''I  am  going  to  stop  you  fel- 
lows from  stealing  from  the  com- 
pany" and  in  calling  plaintiff  a  thief. 

Again  it  has  been  said  that  a  tele- 
phone company  is  under  the  same  ob- 
ligation to  protect  its  female  opera- 
tors from  insult  and  slander  by  its 
manager  in  the  conduct  of  its  busi- 
ness as  a  railroad  company  is  to  pro- 
tect its  passengers  from  insult  and 
slander  by  its  conductor,  and  where 
the  manager  of  a  telephone  office  has 
authority  to  discharge  the  operators 
and  to  prevent  improper  persons  from 
loitering  in  the  office  and,  in  dis- 
charging an  operator  for  alleged  im- 
morality and  again  in  ordering  her 
from  the  office,  he  slanders  her,  the 
telephone  company  will  be  liable  for 
his  slanderous  utterances.  South- 
western Telegraph  &  Telephone  Co. 
V.  Long,  —  Tex.  Civ.  App.  — ,  183 
6.  W.  421*    See,  however,  as  opposed 
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§3357.  Carriers  of  passengers — ^In  general  Pursuant  to  the 
breach  of  duty  rule  stated  in  the  preceding  section,  a  corporation  may 
be  liable  for  an  unauthorized  tort  committed  by  an  agent  or  servant, 
although  not  committed  for  the  benefit  of  the  corporation,  nor  in  the 
course  or  apparent  course  of  the  agent's  or  servant's  employment, 
where  the  tort  constitutes  a  violation  of  a  special  duty  which  the 
corporation  owes,  by  virtue  of  a  contract,  to  the  person  against  whom 
it  is  committed.  For  example,  a  corporation  engaged  in  the  carriage 
of  passengers  is  under  a  duty  to  protect  a  passenger  from  assaults  and 
other  wrongs,  and  this  duty  is  intrusted  to  its  conductor  and  other 
agents  and  servants.  As  a  leading  authority  on  the  law  of  carriers  has 
said:*  *'Prom  the  moment  the  relation  commences,  •  *  *  the 
passenger  is,  in  a  great  measure,  under  the  protection  of  the  carrier, 
even  from  the  violent  conduct  of  other  passengers,  or  of  strangers  who 
may  be  temporarily  upon  his  conveyance ;  but,  as  against  the  assaults 
and  violence  of  his  servants,  the  passenger  has  the  right  to  claim  an 
absolute  protection,  and  the  carrier  will  imdoubtedly  be  held  respon- 
sible for  any  unnecessary  personal  abuse  or  violence  of  which  they 
may  be  guilty  in  their  treatment  of  the  passenger  whilst  engaged  in 
the  discharge  of  their  assigned  and  appropriate  duties,  although  such 
abuse  may  consist  in  an  assault  or  battery  upon  the  person  of  the 
passenger,  and  may  be  wholly  unauthorized  by  the  carrier  and 
prompted  by  the  vindictive -feelings  of  the  servant  towards  the  pas- 
senger. And  it  is  undoubtedly  well  settled  law  that,  when  an  assault 
or  battery  by  the  carrier's  servant  occurs  upon  the  carrier 'i^ehicle, 
the  carrier  may  be  Ijeld  responsible,  even  when  the  servant  has  seem- 
ingly departed  from  the  line  of  his  duty,  and  has  committed  the  as- 
sault or  the  personal  violence  upon  the  passenger  aside  from  and 
under  circumstances  wholly  unconnected  with  the  discharge  of  such 
duty ;  and  that  the  fact  of  his  iJeing  in  the  employment  of  the  carrier, 
and  engaged  in  the  prosecution  of  hi^  business  upon  his  vessel  *  or 
vehicle,  will  make  the  malicious  and  unauthorized  attack  of  the  servant 
upon  the  passenger  a  breach  of  duty  for  which  the  carrier  himself 
may  be  held  liable."  *    Although  there  may.be  a  difference  of  opinion 

to    this   case    in    principle,    Aiken    v.  water  as  well  as  in  that  of  carriers 

Caledonian  R.  Co.,  50  Scot.  Law  Bep.  by  land. 

45.  6  Quoted  approvingly  in  8t.  Louis, 

8  2    Hutchinson    on    Carriers     (3rd  I.  M.  &  S.  R.  Co.  v.  Dowgiallo,  82  Ark. 

Ed.),  §1093.  289,    101    S.   W.   412,   the'  holding  in 

4  As,    later    in    the    same    section  which  is  set  out  in  Pine  Bluff  &  A.  R< 

(5  1093),   the  author  shows,   the  rule  R.  Co.  v.  Washington,  116  Ark.  179, 

applies   in    the    ease    of    carriers   by  172  S.  W.  872.     In  St.  Louis,  L  M. 
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as  to  the  degree  of  care  required  of  the  carrier;  as  to  the  language 
which  properly  describes  the  carrier's  duty;  as  to  what  servants  of 
the  carrier  may  by  their  conduct  violate  this  duty,  and  as  to  what  eon- 
duct  actually  is  a  violation  thereof,*  the  fact  remains  that  the  courts 


&  S.  B.  Co.  V.  DowgiallO;  supra,  the 
court  declared  that  "it  is  unneces- 
sary for  us  to  define  the  limits  of  this 
doctrine  [of  the  liability  of  a  carrier 
for  injuries  sustained  by  a  passenger 
as  a  result  of  the  tortious  conduct  of 
its  servant]  in  its  application  to  all 
the  servants  of  the  carrier.  It  is  suf- 
ficient to  say  that  it  applies  to  a 
brakeman  on  a  passenger  train,  whose 
duty  it  is  to  go  through  the  train, 
with  opportunities  to  come  in  personal 
contact  with  passengers,  and  who  has 
duties  to  perform  with  reference  to 
the  comfort  or  safety  of  the  passen- 
gers. The  carrier,  in  intrusting  such 
duties  to  servants,  is  bound  to  see 
that  the  passenger  is 'not  wilfully  as- 
saulted and  harmed  by  the  servant. 
*  •  •  Authorities  are  abundant 
that  railroad  companies  are  liable  for 
wrongful  assaults  upon  passengers 
committed  by  brakemen,  as  well  as 
conductors." 

•  "The  law  seems  to  be  now  well 
settled  that  the  carrier  is  obliged  to 
protect  his  passenger  from  violence 
and  insult,  from  whatever  source 
arising.  He  is  not  regarded  as  an 
insurer  of  his  passenger's  safety 
against  every  possible  source  of  dan- 
ger; but  he  is  bound  to  use  all  such 
reasonable  precautions  as  human  judg- 
ment and  foresight  are  capable  of  to 
make  his  passenger 's  journey  safe  and 
comfortable.  He  must  not  only  pro- 
tect' his  passenger  against  the  violence 
and  insults  of  strangers  and  co-pas- 
sengers, but,  a  fortiori,  against  the 
violence  and  insults  of  his  own  serv- 
ants. Tf  this  duty  to  the  passenger  is 
not  performed,  if  this  protection  is 
not  furnished,  but,  on  the  contrary, 
the  passenger  is  assaulted  and  in- 
Bultedj  through  the  negligence  or  the 


wilful  misconduct  of  the  carrier's 
servant,  the  carrier  is  necessarily  re- 
sponsible." Goddard  v.  Grand  Trunk 
By.  of  Canada,  57  Me.  202,  2  Am. 
Bep.  39. 

"A  carrier  is  an  absolute  guarantor 
of  the  safety  of  its  passengers  against 
the  assaults  of  its  employees  while  it 
is  performing  its  contract  of  car- 
riage." Zeccardi  v.  Yonkers  B.  Co., 
190  N.  Y.  389,  17  L.  B.  A.  (N.  S.)  770, 
83  N.  E.  31.  See  also  Miller  v; 
Brooklyn  Heights  B.  Co.,  124  N.  Y. 
App.  Div.  537,  108  N.  Y.  Supp.  960. 

'A  railroad  company  is  an  insurer  of 
the  safety  of  its  passengers  against 
intentional  ill  treatment  from  those 
of  its  agents  and  servants  whose  du- 
ties relate  to  the  comfort  and  safety 
of,  and  require  them  to  come  in  con- 
tact with,  the  passengers.  St.  Louis, 
I.  M.  &  S.  B.  Co.  V.  Tukey,  119  Ark. 
28,  L.  B.  A.  1915  E  320,  175  S.  W. 
403. 

"A  carrier  of  passengers  is  an  in- 
surer of  the  safety  of  the  passenger 
against  wilful  assaults  by,  and  in- 
tentional ill  treatment  from,  its  serv- 
ants and  agents  in  charge  of  the  train 

•  *  *.  It  is  so  responsible  for  such 
conduct  upon  the  part  of  any  servant, 
whether  in  charge  of  the  train  or  not, 
the  performance  of  whose  duties  re- 
late to  the  comfort  or  safety  of  the 
passengers,  and  furnish  opportunity, 
or  require  him  to  come  in  personal 
contact  with  them."  Moore  v.  Louisi- 
ana Sd  a.  B.  Co.,  99  Ark.  233,  34  L. 
B.  A.  (N.  S.)  299,  137  S.  W.  826. 

"Oarriers  of  passengers,*  it  is  true, 
are  not  absolute  insurers  of  the  safety 
of  their  passengers  against  injury  and 
ill   treatment   from   other   passengers. 

*  *  •  Such  is  not  the  rule,  how- 
ever, in   case  of  injury  resulting  to 
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generally  do  not  regard  ''authorization/'  ''scope  of  emploTment," 
"line  of  duty,"  and  "ratification"  as  playing  the  important  part  iir 
the  determination  of  the  carrier's  liability  for  a  legal  wrong  suffered 
by  a  passenger  as  a  result  of  the  nonf easan<?e,  malfeasance  or  misfeas- 
ance of  the  carrier's  servant  or  servants  that  they  would  play  were 


tfie  passenger  from  the  misconduct  of 
its  servants;  it  being  an  insurer  of 
the  safety  of  the  passenger  against 
wilful  assaults  and  intentional  ill 
treatment  of  its  servants,  for  whose 
acts  it  is  responsible."  St.  Louis,  I. 
M.  ft  S.  B.  Co.  V.  Jackson,  118  Ark. 
391,  L.  B.  A.  1915  E  6^8,  177  S.  W. 
33  (consolidated  actions  by  two  dif- 
ferent passengers — one  of  whom  sued 
for  injuries  sustained  as  the  result  of 
an  attack  by  the  porter  on  the  train, 
and  the  other  for  injuries  sustained 
as  a  result  of  his  being  hit  by  a  re- 
volver shot  fired  at  the  porter  by  the 
passenger  whom  he  was  assaulting). 

"It  is  no  doubt  true  that  if  the 
violence  [on  the  part  of  the  brake- 
man]  could  not  have  been  foreseen  or 
prevented  hy  the  highest  degree  of 
care,  the  carrier  would  be  absolved 
from  liability."  Louisville  &  N.  B. 
Co.  V.  Kelly,  92  Ind.  371,  47  Am.  Bep. 
149.  But  that  a  carrier  is  not  an  in- 
surer of  the  safety  of  its  passengers 
even  against  the  assaults  of  each 
and  every  one  of  its  employees,  see 
Southern  B.  Co.  v.  Crone,  51  Ind.  App. 
300,  99  N.  E.  762.  See  also,  in  con- 
nection with  the  case  last  cited,  Owens 
V.  Wilmington  &  W.  B.  Co.,  126  N.  C. 
139,  78  Am.  St.  Bep.  642,  35  8.  E.  259. 

''While  the  relationship  of  pas- 
senger and  carrier  continues,  the  car^ 
rier  13  held  to  a  very  high  degree  of 
care  in  protecting  its  passengers  not 
only  from  the  wrongs  and  injuries  of 
its  servants,  but  of  strangers  also.'' 
Turk  V.  Norfolk  &  W.  B.  Co.,  75  W. 
Va.  623,  84  S.  E.  569. 

"A  railroad  company,  as  a  common 
carrier  of  passengers,  is  bound  to  use 
extraordinary  care  not  only  to  carry 
its  passengers  safely,  but  also  to  pro- 
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tect  .them  during  the  carriage  from 
assault  or  injury  from  its  agents  in 
charge  of  the  train  and  from  others. 
By  its  contract  the  railroad  company 
assumes  the  obUgation  to  protect  the 
passenger  against  any  negligent  or 
wilful  misconduct  of  its  servants 
while  performing  the  carriage;  it  also 
assumes  the  obligation  to  exercise  dil- 
igence and  care  in.  protecting  its  pas- 
sengers while  in  transit  from  violence 
or  wrongful  misconduct  of  others  on 
the  train.  The  conductor  has  control 
not  only  over  the  movements  of  the 
train,  but  over  persons  on  it,  and  has 
authority  to  compel,  the  observance  of 
the  rules  of  the*  company  by  all  per- 
sons on  the  train.  He  has  therefore 
the  power,  under  ordinary  circum- 
stances, to  protect  them  from  violence 
or  wrongful  injury  from  others,  and 
the  law  makes  the  company  liable  for 
an  injury  to  a  passenger  resulting 
from  a  negligent  failure  to  exercise 
such  power.  It  is  therefore  liable 
for  any  wrongful  arrest  of  a  passen- 
ger made  or  procured  by  its  servants 
in  charge  of  the  train;  and  it  is  also 
liable  for  an  illegal  arrest  of  the  pas- 
senger made  by  others  which  in  the 
exercise  of  due  diligence  it  could  have 
prevented."  Mayfield  v.  St.  Louis, 
I.  M.  Sd  S.  B.  Co.,  97  Ark.  24,  32  L. 
E.  A.  (N.  S.)  525,  133  a  W.  168. 
(For  the  holding  of  this  case  rela- 
tive to  the  carrier's  liability  for  a 
wrongful  arrest  made  by  an  ofiieer  of 
the  law,  see  1 3358,  infra.) 

See  generally  on  the  subject  of  the 
liability  of  carriers  to  their  passen- 
gers, Hutchinson  on  Carriers  (3rd 
Ed.),  and  3  Sutherland  on  Damages 
(4th   Ed.),   §1934-956. 
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it  not  for  the  contract  relation  which  existed  between  the  carrier  and 
the  injured  passenger  when  the  tort  was  committed^    Whil6,  per- 

VWhen  the  injurious  disturbance  of      of  his  employment  is  of  no  moment. 


the  passenger  is  by  the  act  of  the  car- 
rier's  own  servant  who  is  engaged  in 
its  service,  and  to  whom  is  committed 
some  part  of  its  duty  with  respect  to 
the  custody  and  safe  carriage  of  its 
passengers,  ^the  carrier's  liability  is 
not  grounded  on  the  theory  of  negli- 
gence nor  upon  the  assumption  that 
the  act  is  within  the  scope  of  the 
servant's  authority  or  within  the  line 
of  his  employment,  but  rather  upon 
the  theory  of  the  breach  of  an  abso- 
lute duty  resting  on  the  carrier  to  see 
that  its  passengers  are  not  injured  by 
the  servants  to  whose  care  or  custody 
they  have  been  committed  or  ex- 
posed. ' '  Nashville,  O.  &  St.  L.  By.  v. 
Crosby,  183  Ala.  237,  62  So.  889. 

"One  of  the  prime  duties  resting 
upon  a  railroad  company  is  to  pro- 
tect its  passengers  from  assaults  and 
injuries  by  its  servants;  nor  does  the 
question  of  its  liability  for  a  breach  of 
this  duty  depend  upon  whether  or  not 
the  servant,  in  the  performance  of  the 
act,  is  within  the  scope  of  bis  employ- 
ment." Indianapolis  Union  B.  Co.  v. 
Cooper,  6  Ind.  App.  202,  33  N.  E.  219. 
See  also  Baltimore  &  0.  S.  W.  B.  Co. 
V.  Davis,  44  Ind.  App.  375,  89  N.  E. 
403. 

"Unquestionably  a  railway  com- 
pany owes  a  passenger  the  absolute 
duty  to  protect  him  from  insult  or  in- 
jury at  the  hands  of  one  of  its  serv- 
ants, without  reference  to  whether  the 
insult  or  injury  was  connected  with 
the  performance  of  an  act  within  the 
seope  of  the  servant's  employment." 
Bright  V.  Central  of  Georgia  B.  Co., 
12  Ga.  App.  364,  77  S.  E.  372. 

"Is  defendant  [carrier]  liable  for 
the  assault  made  by  its  engineer  upon 
the  plaintiff,  a  passenger  f  Whether 
this  wrongful  act  was  done  by  the 
engineer  while  acting  within  the  scope 


The  doctrine  of  respondeat  superior 
is  not  involved.  Its  general  principle 
is  that  a  master  is  liable  for  the  act 
of  his  servant  done  in  the  course  of 
his  employment  about  his  master's 
business;  but  he  is  not  liable  for  an 
act  done  outside  of  his  employment, 
nor  for  the  wanton  violation  of  the 
law  by  him.  ♦  ♦  •  The  Hability 
of  defendant  here  rests  upon  the  obli- 
gation on  the  carrier  not  only  to 
carry  his  passengers  safely,  but  to 
protect  them  from  ill  treatment  from 
other  passengers,  intruders,  or  em- 
ployees," White  V.  Norfolk  ft  S.  B. 
Co.,  115  N.  C.  631,  44  Am.  St.  Bep. 
489,  20  S.  E.  191. 

"No  matter  what  the  motive  is 
which  incites  the  servant  of  the  car- 
rier to  commit  an  unlawful  or  im- 
proper act  towards  the  passenger  dur-. 
ing  the  existence  of  the  relation  of 
carrier  and  passenger,  the  carrier  is 
liable  for  the  act,  and  its  natural  and 
legitimate  consequences."  Dwinelle 
V.  New  York  C^nt.  &  H.  Biver  B.  Co., 
120  N.  Y.  117,  8  L.  B.  A.  224,  17  Am. 
St.  Bep.  611,  24  N.  E.  319.  See  also 
Brewster  v.  Interborough  Bapid  Tran- 
sit Co.,  68  N.  Y.  Misc.  848,  123  N.  Y. 
Supp.  992. 

The  rule  that  the  master  is  not 
liable  for  an  injury  resulting  from  the 
wilful  and  malicious  acts  of  his  agent, 
not  done  in-the  course  of  such  agent's 
employment  does  not  apply  when  the 
master  is  a  common  carrier  and  the 
person  injured  was  its  passenger. 
Houston  &  T.  C.  B.  Co.  v.  Washington 
(Tex.  Civ.  App.),  30  S.  W.  719. 

The  fact  that  a  personal  grudge 
cherished  by  the  carrier's  brakeman 
eaused  the  commission  by  such  brake- 
man  of  the  assault  and  battery,  upon  a 
passenger,  which  is  complained  of, 
will  not  relieve  the  carrier  from  lia- 
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haps,  the  scope  of  such  duty  is  not  subject  to  a  definition  which  would 
be  accepted  by  all  of  the  courts  without  exception,  there  can  be  no 
doubt  that  there  is  a  duty,  of  greater  or  less  extent,  of  preventing  the 
tortious  injuring  of  those  who  sustain  the  passenger  relation  to  it 
which  the  law  of  to-day  devolves  upon  the  carrier,  declaring  that  a 
breach  of  ^uch  duty,  without  more,  will  render  the  carrier  liable  to 
the  passenger  injured.^  It  would  seem  that  some  of  the  courts  will 
not  hold  the  carrier  liable  upon  this  theory  for  the  torts  of  those  of 
its  servants  who  had  no  direct  part  in  executing  the  coirtract*  for 


biUty  therefor.  Winston  v.  Lusk^  186 
Mo.  App.  381,  172  S.  W.  76  (action 
against  receivers  of  railroad  com- 
pany), quoting,  in  disposing  of  de- 
fendants' contention  to  the  contrary, 
O'Brien  v.  St.  Louis  Transit  Co.,  185 
Mo.  263,  105  Am.  St.  Rep.  592,  84  S. 
W.  939,  an  action  for  the  death  of  a 
passenger  who  was  fatally  shot  by 
the  conductor  on  defendant's  street 
car  in  concluding  on  the  sidewalk  an 
altercation  originating  on  the  car. 

In  Pacelli  v.  People's  R.  Co.,  5 
Boyce  (Del.)  343,  93  Atl.  560,  however, 
the  court  states  the  rule  of  liability  as 
follows:  "Street  railway  companies 
are  responsible  to  their  passengers 
for  the  unlawful  acts  of  their  servants 
employed  in  running  their  cars,  when 
such  wrongful  acts  are  committed  in 
connection  with  their  employment  and 
spring  from  or  grow  immediately  out 
of  such  employment." 

8  *  *  This  duty  is  not  confined  to  the 
case  of  a  passenger  on  a  train  or  car 
but  extends  to  the  relation  so  long  as 
it  continues,  at  all  times  .and  places. 
ft  ft  ft  Nevertheless,  the  measure  of 
care  varies  according  to  time  and 
place;  and,  while  a  very  high  degree 
of  care  may  be  required  of  the  car- 
rier with  respect  to  passengers  whUe 
actually  on  its  trains  or  cars,  only 
ordinary  care  is  required  as  to  pas- 
sengers waiting  at  its  stations,  at 
least  under  ordinary  conditions  as 
they  exist  in  this  country."  Nash- 
ville, C.  &i,&t.  L.  By.  V.  Crosby,  183 


Ala.  237,  62  So.  889. 

Defendant  railroad  company  held 
liable  for  the  death  of  a  passenger 
resulting  from  shock  caused  by  his 
being  shot  by  the  company's  agent 
as  he  was  leaving  the  company's 
premises  after  a  dispute  over  the  mat- 
ter of  his  baggage.  Daniel  v.  Peters- 
burg B.  Co.,  117  N.  C.  592,  4  L.  B.  A. 
(N.  S.)  485,  23  S.  E.  327. 

The  Supreme  Court  of  Pennsylvania, 
apparently,  would  not  make  the  duty 
of  the  carrier  to  protect  its  passengers 
from  violence  as  inclusive  as  would 
the  courts  of  some  of  the  other  states. 
See  Berryman  v.  Pennsylvania  B.  Co., 
228  Pa.  621,  30  L.  B.  A.  (N.  S.)  1049, 
77  Atl.  1011. 

8  In  Southern  B.  Co.  v.  Crone,  51 
Ind.  App.  300,  99  N.  E.  762,  the  court, 
which  earlier  in  its  opinion  had  recog- 
nized the  rule  that  a  carrier  is  not 
an  insurer  of  the  safety  of  the  pas- 
sengers on  its  trains,  held  that  it  was 
error  to  instruct  the  jury  "that  the 
law  places  upon  the  railroad  company 
the  burden  of  safely  and  properly 
carrying  its  passengers,  and,  if  it  in- 
trusts this  duty  to  its  servants,  the 
law  holds  the  company  responsible  for 
the  manner  in  which  such  servants 
execute  it,  and  the  -company  !s  obliged 
to  protect  its  passengers  from  violence 
from  its  servants."  In  so  holding,  the 
court  said:  "It  is  contended  by  ap- 
pellee [appellant — the  railroad  com- 
pany] that '  to  say  it  is  obliged  to  pro- 
tect its  passengers  from  the  violence 
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transportation,  nor  for  the  torts  of  strangers,^^  but,  however  this 
may  be,  there  is  great  unanimity  in  charging  the  carrier,  as  for  a 
breach  of  its  legal  duty,  with  liability  for  torts  committed  by  those 
of  its  servants  upon  whom  the  passenger's  safety  and  security  in 
transit  directly  depends.^^    So  also  there  is  authority  for  the  proposi- 


of  its  servants,'  not  only  introduces 
a  conflicting  theory  into  this  case,  but 
such  statement  is  not  the  law  under 
many  conditions  and  circumstances. 
From  this  clause  of  the  instruction  we 
think  the  jury  may  have  understood 
that  appellant,  under  the  law,  was  re- 
quired to  insure  the  safety  and  protec- 
tion of  its  passengers  from  the  assault 
of  all  its  servants,  regardless  of 
whether  they  were  in  charge  of  such 
train  or  had  anything  to  do  with  its 
control  or  operation.  In  other  words, 
the  jury  may  have  understood  from 
this  instruction  that  if  an  employee  of 
appellant  serving  it  in  a  capacity 
entirely  remote  from  the  operation  or 
control  of  its  passenger  trains,  but 
riding  as  a  passenger  on  such  train, 
should  assault  one  of  the  other  pas- 
sengers, that  appellant  would  be  liable 
for  such  assault,  even  though  each  of 
appellant's  servants  in  charge  of  such 
train  exercised  the  highest  degree  of 
care  and  caution,  and  did  everything 
in  their  power  to  anticipate  and  pre- 
vent such  assault.  We  do  not  think 
this  is  the  law.  It  is  true  this  instruc- 
tion has  a  qualified  approval  of  the 
Supreme  Court  in  the  case  of  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Kelly,  92 
Ind.  371,  47  Am.  Rep.  149,  where  it 
is  said:  'It  is  sometimes  proper  to 
give  a  general  statement  of  the  duty 
of  carriers,  and  when  the  statement 
is  a  correct  one,  even  though  not 
strictly  necessary  under  the  evidence, 
there  is  no  material  error.'  Judge 
Elliott  in  approving  the  instruction 
recognizes  that  there  may  be  excep- 
tions to  the  general  rule  declared 
therein,  and  that,  if  the  violence 
could  not  have  been  prevented  by  the 
highest    degree    of    care,    the    carrier 


would  be  absolved  from  liability,  but 
stated  that  as  a  general  rule,  the  an- 
nouncement was  correct  and  could  not 
be  deemed  erroneous  in  the  particular 
case  in  which  it  was  given.  The  evi- 
dence in  this  case  shows  that  [the 
agent  committing  the  assault]  *  *  * 
was  not  one  of  the  regular  trainmen 
in  charge  of  such  passenger  train,  and, 
even  if  the  issue  tendered  by  the  com- 
plaint had  authorized  the  announce- 
ment of  the  general  rule  contained  in 
the  instruction,  we  think  the  evidence 
is  such  as  to  suggest  that  harm  might 
result  to  appellant  from  announcing 
the  same  without  indicating  the  ex- 
ceptions to  the  rule  or  otherwise 
limiting  or  qualifying  the  instruction. 
But,  as  we  have  already  indicated,  the 
theory  of  this  complaint  is  that  the 
defendant  by  its  agents  committed 
the  assault.  This  being  the  theory  of 
the  complaint,  the  general  rule  con- 
tained in  the  instruction  was  inapplic- 
able to  the  issues  tendered,  and  in 
our  judgment  prejudicial  to  appellant." 

10  A  street  railroad  company  is  not 
guilty  of  negligence,  as  to  its  pas- 
sengers, in  attempting  to  operate  its 
cars  during  a  strike  of  its  employees 
unless  the  conditions  are  such  that  it 
ought  to  know  or  reasonably  to  antici- 
pate that  it  cannot  do  so  and,  at  the 
same  tima»  by  the  exercise  of  the  ut- 
most care  on  its  part  protect  such  pas- 
sengers from  violence.  Fewings  v. 
Mendenhall,  83  Minn.  237,  55  L.  B.  A. 
713,  86  N.  W.  96, 

11  "The  grounds  of  the  carrier's 
liability  may  be  briefly  stated  thus: 
The  law  requires  the  common  carrier 
of  passengers  to  exercise  the  highest 
degree  of  care  that  human  judgment 
and  foresight  are  capable  of,  to  make 
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tion  that  a  carrier  will  be  liable  for  tortious  injury  sustained  by  a 
passenger  at  the  hands  of  a  fellow  passenger  or  of  a  stranger,^  pro- 


his  passengers '  journey  safe.  Whoever 
eng^ages  in  the  business  impliedly 
promises  that  his  passenger  shall  have 
this  degree  of  care.  In  other  words, 
the  carrier  is  conclusiTely  presumed  to 
have  promised  to  do  what,  under  the 
circumstances,  the  law  requires  him  to 
do.  We  say  conclusively  presumed, 
for  the  law  will  not  allow  the  carrier 
by  notice  or  special  contract  even  to 
deprive  his  passenger  of  this  degree 
of  care.  If  the  passenger  does  not 
have  such  care,  but  on  the  contrary  is 
unlawfully  assaulted  and  insulted  by 
one  of  the  very  persons  to  whom  his 
conveyance  is  intrusted,  the  carrier's 
implied'  promise  is  broken,  and  his 
legal  duty  is  left  unperformed,  and  he 
is  necessarily  responsible  to  the  pas- 
senger for  the  damages  he  thereby 
sustains.  The  passenger's  remedy  may 
be  either  in  assumpsit  or  tort,  at  his 
election.  In  the  one  case,  he  relies 
upon  a  breach  of  the  carrier's  com- 
mon-law duty  in  support  of  his  action; 
in  the  other,  upon  a  breach  of  his  im- 
plied promise.  The  form  of  the  action 
is  important  only  upon  the  question 
of  damages.  In  actions  of  assumpsit, 
the  damages  are  generally  limited  to 
compensation.  In  actions  of  tort,  the 
jury  are  allowed  greater  latitude,  and, 
in  proper  cases,  may  give  exemplary 
damages."  Goddard  v.  Grand  Trunk 
By.  of  Canada,  57  Me.  202,  2  Am.  Bep. 
39. 

"Where  the  relation  of  passenger 
and  carrier  exists,  a  stringent  rule  of 
liability  for  the  tortious  acts  of  the 
latter 's  agents  prevails.  A  passenger 
is  entitled  to  protection  against  vio- 
lence, abuse,  or  an  assault  and  bat- 
tery upon  his  person  by  the  agents  of 
the  carrier,  though  such  acts  may  be 
unauthorized  by  the  carrier  and 
prompted  by  vindictiveness  on  the 
part  of  the  agent  or  servant."  Wright 


V.  Georgia  Southern  ft  F.  R.  €o.,  66 
Fla.  510,  63  Bo.  909  (headnote  by  the 
court). 

"The  obligation  of  a  carrier  of  pas- 
sengers is  to  carry  them  safely  and 
protect  them  from  insult  and  injury, 
and  a  fortiori,  from  injury  at  the 
hands  of  its  own  officers  and  em- 
ployees." Alexander  v.  New  Orleans 
Bailway  &  Light  Co.,  129  La.  959,  57 
So.  283  (headnote  by  the  court). 

IS ''It  is  the  duty  of  common  car- 
riers to  protect  their  passengers 
against  violence  or  improper  conduct, 
whether  on  the  part  of  its  own  serv- 
ants or  of  other  passengers  or 
strangers."  Nashville,  C.  ft  St.  L.  By. 
V.  Crosby,  183  Ala.  237,  62  So.  889. 

''Unwarrantable  assaults  upon  pas- 
sengers by  the  carrier's  servants  are 
breaches  of  the  contract  of  carriage, 
and  as  such  impose  liability  upon  the 
carrier.  The  principles  of  law  applic- 
able to  the  relations  of  master  and 
servant  do  not  fully  define  the  rights, 
duties,  and  obligations  between  the 
carriers  and  their  passenger.  They 
are  not  merely  citizens,  bearing  only 
towards  each  other  the  relation  which 
one  citizen  beiirs  to  another.  The  car- 
rier agrees  to  carry  for  hire,  the  pSLS- 
senger  from  one  place  to  another,  and 
is  responsible  for  any  breach  of  the 
obligation  thus  assumed,  in  ill  usage 
of  the  passenger  by  himself  or  em* 
ployee.  Passengers  do  not  only  con- 
tract for  room  and  transportation,  but 
for  good  treatment,  and  it  is  the  duty 
of  the  owner  to  use  due  «are  and  ex- 
ertion to  protect  them  from  any  de- 
gree of  violence,  abuse,  or  ill  treat- 
ment from  oJ;her  passengers,  or  the 
carrier's  servants,  or  other  persons 
coming  on  board  during  the  trip.  The 
principal  in  this  class  of  eases  is  liable 
for  the  misconduct  of  the  employee 
when  it  occasions  injury  to  the  pas- 
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vided  such  injury  cou}d  have  been  foreseen  or  reasonably  anticipated 
by  its  servants  and  could  have  been  prevented  or  rendered  less  severe  *' 


senger,  whether  arising  from  malice 
or  neglect."  Pendleton  v.  Kinsley,  3 
Cliff.  416,  Fed.  Gas.  No.  10,922.  See 
also  International  &  G.  N.  B.  €o.  v. 
Kentle,  2  Willson  Civ.  Cas.  Ct.  App. 
(Tex.)  1303,  16  Am.  ft  Eng.  B.  B. 
Cas.  337,  340. 

"It  has  been  steadily  held  to  be 
The  duty  of  a  carrier  of  passengers  to 
protect  them,  in  so  far  as  this  can  be 
done  by  the  exercise  of  a  high  degree 
of  care,  from  the  violence  and  insults 
of  other  passengers  and  strangers,  and 
to  protect  them  from  the  violence  and 
insults  of  the  carrier's  own  servants; 
and  the  inquiry  whether  this  duty 
arises  from  contract  or  from  the  na- 
ture of  the  employment  becomes  unim- 
portant, except  that  the  duty  goes 
with  the  carrier's  contract,  however 
made,  whereby  the  relation  of  carrier 
Bnd  passenger  is  established."  Dil- 
lingham V.  Anthony,  73  Tex.  47,  3  L. 
B.  A.  634,  15  Am.  St.  Bep.  753,  11  S. 
W.  139  (action  by  passenger,  against 
receivers  of  a  railroad  company,  for 
assault  and  battery). 

"While  in  this  state  there  seems  to 
be  no  express  authority  as  to  the  duty 
of  the  carrier  to  afford  protection  to 
the  passengers  against  the  assaults  of 
his  fellow  passengers  or  strangers,  we 
still  have  the  decisions  of  other  courts 
In  regard  to  it,  which,  although  com- 
paratively recent,  strenuously  com- 
mend themselves  to  our  consideration, 
as  well  by.  their  right  reasoning  and 
plain  sense  of  justice  as  by  the  high 
character  of  the  tribunals  from  which 
they  emanate.  According  to  the"  uni- 
form tendency  of  these  adjudications 
which  we  admit  as  authorities,  the  car- 
rier owes  to  the  passenger  the  duty  of 
protecting  him  from  the  violence  and 
assaults  of  his  fellow  passengers  or 
intruders^  and  will  be  held  responsible 
for  his  own  or  his  servant 's  neglect  in 


this  particular,  when  by  *the  exereiee 
of  proper  care,  the  acts  of  violence 
might  have  been  foreseen  and  pre- 
vented; and  while  not  required  to  fur- 
nish a  police  force  sufficient  to  over- 
come all  force,  when  unexpectedly  and 
suddenly  offered,  it  is  his  duty  to  pro- 
vide ready  help  sufficient  to  protect 
the  passenger  against  assaults  from 
every  quarter  which  might  reasonably 
be  expected  to  occur  under  the  circum- 
stances of  the  case  and  the  condition 
of  the  parties."  Britton  v.  Atlanta  & 
C.  Air-Line  tfcy.  Co.,  88  N.  C.  53^,  544, 
43  Am.  Bep.  749  (assault  and  battery 
by  white  male  stranger  and  pas- 
sengers on  colored  female  passenger 
seated,  lawfully,  in  white  coach).  See 
also  Owens  v.  Wilmington  &  W.  B. 
Co.,  126  N.  C.  139,  78  Am.  St.  Bep. 
642,  35  S.  E.  259.* 

In  Daniel  v.  Petersburg  B.  Co.,  117 
N.  C.  592,  4  L.  B.  A.  (N.  S.)  485,  23 
S.  E.  327,  it  was  said  that '  *  passengers 
are  entitled  to  protection  from  the 
carrier's  agents,  against  assaults  or 
insults  from  their  own  employees, 
from  other  passengers  or  persons  on 
the  train,  whether  such  persons  are 
rightfully  on  the  train  or  not." 

18<<The  carrier's  liability  for  faO- 
ure  to  protect  from  the  misconduct  of 
others  than  its  own  servants  arises 
only  when  the  wrong  is  actually  fore- 
seen or  is  of  such  a  character  and 
perpetrated  under  such  circumstances 
as  that  it  might  reasonably  have  been 
anticipated  or  naturally  expected  to 
occur.  •  •  *  It  is  of  course  a  corol- 
lary to  this  rule  of  liability  that  the 
Injurious  misconduct  complained  of 
could  have  been  foreseen  in  time  to 
permit  of  its  effective  prevention." 
Nashville,  C.  &  St.  L.  By.  v.  Crosby, 
183  Ala.  237,  62  So.  889.  See  also 
Southern  B.  Co.  v.  Hanby,  183  Ala. 
255,  62  So.  871;  Montgomery  Traction 
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if  the  servants  had  exerted  themselves  in  the  proper  manner  to  do  so. 


Co.  V.  Whatley,  152  Ala.  101,  126  Am. 
St.  Bep.  17,  44  So.  538;  Fewings  v. 
Mendenhall,  83  Minn.  237,  55  L.  R.  A. 
713,  86  N.  W.  96;  Britton  v.  Atlanta 
&  C.  Air-line  By.  Co.,  88  N.  C.  536, 
43  Am.  Bep.  749. 

In  New  Orleans,  St.  L.  &  C.  B.  Co. 
V.  Burke,  53  Miss.  200,  24  Am.  Bep. 
689,  the  court  said:  "We  conclude 
*  *  •  that  the  undoubted  power 
which  is  vested  in  railroad  officials 
to  preserve  peace  and  good  order  on 
their  trains,  and,  if  necessary  for  this 
purpose,  to  eject  therefrom  turbulent 
and  disorderly  persons,  carries  with  it 
the  absolute  duty  to  exercise  the 
power,  when  called  upon  so  to  do  in  a 
proper  case  by  the  other  passengers; 
that  a  failure  to  discharge  this  duty 
stands,  to  some  extent.  Upon  the  same 
footing  as  the  omission  to  perform 
any  other  official  duty,  and,  upon  the 
maxim  respondeat  superior,  renders 
the  corporation  liable.  The  announce- 
ment of  this  doctrine  for  the  first 
time,  in  its  practical  application  in 
the  jurisprudence  of  the  state,  ad- 
monishes ns  that  it  should  be  stated 
with  its  proper  limitations  and  restric- 
tions. It  is  first  to  be  observed  that 
the  liability  of  the  carrier  arises,  not 
from  the  fact  that  the  passenger  has 
been  injured,  but  from  the  failure  of 
the  officials  to  afford  protection.  It 
will  be  necessary,  therefore,  in  each 
case  to  bring  home  to  the  conductor 
knowledge  or  opportunity  to  know 
that  the  injury  was  threatened,  and 
to  show  that  by  his  prompt  interven- 
tion he  could  have  prevented  or  miti- 
gated it.  It  must  be  remembered, 
also,  that  the  power  at  his  disposal 
'consists  of  the  train  hands  and  the 
willing  passengers;  that  he  can  never 
be  expected  to  accomplish  anything 
more  than  is  possible  with  this  force; 
and  that  all  that  can  be  required  of 
him,  at  last,  is  a  fair  and  honest  effort 


to  prevent  the  wrong." 

In  Connell's  Ex'rs  v.  Chesapeake  & 
O.  By.  Co.,  93  Va.  44,  32  L.  B.  A.  792, 
67  Am.  St.  Bep.  786,  24  S.  £.  467, 
plaintiffs,  as  executors,  sued  for  the 
death  of  their  deceased  who  was  mur- 
dered by  being  shot  while  occupying 
a  berth  in  a  Pullman  coach,  charging 
negligence  on  the  part  of  the  defend- 
ants, the  railroad  company  and  the 
Pullman  Palace^ar  Company,  in  fail- 
ing "to  observe  such  care  and  to  take 
such  precautions  as  would  effectually 
protect  a  passenger  asleep,  in  the 
nighttime,  upon  a  Pullman  coach,  con- 
stituting a  part  of  the  train  of  the 
Chesapeake  &  Ohio  Bailway  Company, 
from  an  asdault  made  upon  him  by 
some  unknown  person,  a  passenger  or 
intruder,  as  the  declaration  alleges, 
who  was  permitted  to  enter  the  Pull- 
man car  with  intent  to  commit  murder 
or  robbery,  and  who  did  inflict  upon 
the  plaintiffs'  testator  injuries  from 
which  he  died."  It  was  not  averred, 
however,  "that  the  defendants  or 
their  employees  knew  that  any  dan- 
ger impended  over  the  testator  of  the 
plaintiffs  in  error,  or  that  there  was 
any  circumstance  to  arouse  their  sus- 
picion, however  watchful  and  alert 
,they  may  have  been."  On  writ  of 
error,  the  Supreme  Court  of  Virginia 
Affirmed  the  judgment  sustaining  the 
demurrers  to  plaintiffs'  amended  dec- 
laration, and  in  the  course  of  its  opin- 
ion said:  "Under  no  circumstanced  is 
a  carrier  of  passengers  for  hire  held 
as  an  insurer  of  their  safety,  though 
the  highest  degree  of  care  and  dili- 
gence in  guarding  their  safety  is  re- 
quired, and  the  slightest  imputation 
of  negligence  against  which  human 
care  and  skill  can  provide  will  make 
them  responsible  for  any  defect  in 
machinery,  or  for  any  negligence 
upon  the  part  of  their  servants;  but 
the    negligence    complained    of    must 
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So  a  carrier  must  respond  in  damages  to  a  passenger  who  is  as- 


stand  as  the  proximate  cause  of  the 
injury  sustained, — that  is,  it  must  be 
the  direct  and  efficient  cause  of  the 
injury.  ♦  •  »  When  •  •  »  a 
sleeping-car  company  receives  a  pas- 
senger, and  he  retires  to  rest,  it  may 
well  be  assumed  to  anticipate  and  be 
required  to  guard  and  protect  him 
against  &  crime  which  is  likely  to 
occur  whenever  the  temptation  and 
the  opportunity  are  presented  [e.  g. 
robbery,  cases  involving  which  had 
been  cited  by  counsel  for  plaintiffs  in 
error}.  It  cannot  be  deemed  to  have 
anticipated  nor  be  expected  to  guard 
and  protect  him  against  a  crime  so 
horrid,  and  happily  so  rare,  as  that  of 
murder.  There  is  no  causal  connec- 
tion between  the  negligence  pleaded 
and  the  injury  sustained.  In  a  peace- 
ful community,  in  a  law-abiding  and 
Christian  land,  a  car  of  the  defendant 
company  is  invaded  in  the  nighttime 
by  an  assassin,  and  an  innocent  man 
falls  a  victim  to  his  murderous  as- 
sault. Can  it  be  said  that,  in  leaving 
a  door  ajar,  in  permitting  a  stranger 
or  passenger  to  enter,  the  defendants 
were  guilty  of  negligence,  when  to 
hold  them  negligent  would  be  to  say 
that  they  should  have  expected  the 
tragedy  which  gave  rise  to  this 
action  f  To  do  so  would  be  to  requii:e 
of  them  more  than  human  foresight  as 
to  the  minds  and  motives  of  men,  and 
make  them,  indeed,  insurers  of  the 
safety  of  passengers,  while  under  their 
care,  against  all  dangers,  however  re- 
motely connected  with  their  acts  of 
omission  or  commission.  This  view 
does  not  seem  to  have  prevailed  in 
those  cases  in  which  injuries  to  the 
person,  and  not  to  the  property,  of 
passengers,  have  been  the  subject  of 
investigation.  *  *  *  As  we  have 
seen,  the  responsibility  of  the  carrier 
does  not  flow  directly  from  the  injuries 
sustained,    but   rests   upon   the    prin- 


ciple that  it  is  the  duty  of  railroad 
and  sleeping-car  companies  to  convey 
their  passengers  and  guests  in  comfort 
and  safety;  and,  while  not  directly  re- 
sponsible to  a  passenger  for  a  wrong 
inflicted  by  an  intruder  or  stranger  or 
fellow  passenger,  they  are  responsible 
for  such  injury  if  it  appear  that  the 
companies  knew,  or  oug^ht  to  have 
known,  that  danger  existed  or  was 
reasonably  to  be  apprehended,  and 
that  they  could,  by  the  use  of  the 
agencies  at  their  disposal,  have  pre: 
vented  the  mischief.  It  is  better  that 
the  carrier  should  be  held  responsible 
to  a  passenger  for  injuries  received  at 
the  hands  of  an  intruder,  a  stranger, 
or  a  fellow  passenger  only  in  those 
cases  where  its  agents  or  employees 
knew,  or,  in  the  light  of  surrounding 
circumstances,  ought  to  have  known, 
that  danger  threatened  or  was  to  be 
apprehended,  and  then  failed  to  use 
their  authority  and  power  to  protect 
him  from  the  impending  peril,  than 
that  the  hitherto  recognized  limits  of 
responsibility  for  negligent  acts  should 
be  enlarged,  ^nd  the  carrier  be  held  to 
answer  for  a  casualty  wholly  unfore- 
seen, and  of  which  this  declaration 
contains  the  only  recorded  instance. 
In  this  case,  notice  to  the  company  or 
its  agents  is  not  charged,  and  no  cir- 
cumstance is  alleged  which  could  have 
put  the  company  or  its  agents  upon  in- 
quiry, or  have  excited  the  apprehen- 
sion of  the  most  careful  and  cautious. 
The  wrong  itself  was  not  only  unusual, 
but  it  is  believed  to  be  wholly  without 
precedent.  Certainly,  the  diligence  of 
counsel  and  the  labors  of  the  court 
have  failed  to  discover  any  similar 
case.  Under  such  circumstances,  we 
think  it  would  be  harsh  and  oppres- 
sive to  impose  a  liability  upon  the 
defendants."  See  also  Pittsburgh,  Ft. 
W.  &  C.  By.  Co.  V.  Hinds,  53  Pa.  512, 
91  Am.  Dec.  224.  ^ 
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saulted  and  beaten  by  a  fellow  passenger,^*  at  least,  when  the  conductor 
knew  or  had  the  opportunity  of  knowing  that  injury  was  threatened, 
and  failed  to  make  a  fair  and  honest  effort  to  prevent  or  mitigate  it." 
The  tortious  wrongs  for  which,  above  all  others,  the  carrier  will  be 
held  liable  in  damages  are  the  wrongs  committed  by  those  of  its  serv- 
ants in  charge  of  the  train  or  car  on  which  the  passenger  was  carried.** 


In  Galder  v.  Southern  B.  Co.,  89  S. 
C.  287,  71  S.  E.  841,  an  action  by  a 
female  passenger  for  an  assault  com- 
nutted  upon  her  and  a  robbery  suf- 
fered by  her  while  occupying  a  Pull- 
man berth,  the  Supreme  Court  of  South 
Carolina,  in  sustaining  a  judgment  in 
favor  of  the  plaintiff  against  the  Pull- 
man Company,  declared  that  "  the  rule 
that  the  duty  of  the  carrier  to  a  pas- 
senger, [to  protect  him]  from  the 
wrongful  acts  of*  a  fellow  passenger 
or  stranger,  only  applies  when  the  car- 
rier has  knowledge  of  the  existence  of 
the  danger,  or  of  facts  and  circum- 
stances from  which  the  danger  may  be 
reasonably  anticipated,  is  not  applic- 
able to  passengers  asleep  in  their 
berths/'  and  commenting  upon  Con- 
nell's  Ez'rs  v.  Chesapeake  &  O.  By. 
Co.,  supra,  stated  "that,  in  so  far  as 
it  announces  the  principle  that  rob- 
bery is  a  danger  to  the  safety  of  the 
passenger,  which  a  sleeping  car  com- 
pany should  guard  against,  it  states 
the  principle  correctly.  But  if  it  is 
to  be  construed  as  ruling  that  a  sleep- 
ing car  company  cannot  be  held  liable 
for  damages,  when  a  passenger  is  mur- 
dered by  a  stranger,  although  both 
the  conductor  and  porter  went  to 
sleep,  leaving  the  passengers  unpro- 
tected, on  the  ground  that  murder  was 
a  danger  not  reasonably  to  be  antici- 
pated, then  such  a  rule  is  not  to  be 
followed.  We,  however,  do  not  think 
the  court  intended  to  go  to  that  ex- 
tent, as  it  did  not  appear  in  that  case 
that  the  sleeping  car  company  had 
failed  to  keep  a  general  watch  over 
the  passengers.  Therefore  that  case 
cannot  be  regarded  as  authority  for 


the  proposition  that  it  is  not  the  duty 
of  a  sleeping  car  company  to  take 
proper  care  to  keep  a  watch  over  its 
passengers,  even  before  it  has  notice 
of  danger,  or  of  circumstances  suffi- 
cient to  put  it  on  inquiry,  which,  if 
pursued  with  due  diligence,  would  lead 
to  knowledge  of  the  danger." 

Where  a  passenger  on  &  railroad 
train,  who  is  assaulted  and  wounded 
by  a  fellow  passenger,  desired  and 
sought  the  injury  which  was  done 
him  in  order  that  he  might  recover 
from  the  railroad  company  therefor, 
such  fact  will  go  in  mitigation  of  the 
damages^  to  which  he  would  otherwise 
be  entitled.  Murphy  v.  Western  Sb  A. 
B.  B.,  23  Fed.  637,  641: 

U  A  colored  passenger  on  a  railroad 
train  may  recover  from  the  railroad 
company  for  an  assault  and  battery 
committed  upon  ^im  by  &  white  pas- 
senger who,  displeased  at  his  presence 
in  the  car  wherein  he  is  seated,  forci- 
bly removes  him  from  his  seat  therein 
and  ejects  him  from  the  car.  Murphy 
y.  Western  &  A,  B.  B.,  23  Fed.  637. 

15  New  Orleans,  St.  L.  &  C.  B.  €o. 
V.  Burke,  53  Miss.  200,  24  Am.  Bep. 
689. 

That  for  ''opportunity  of  know- 
ing," the  Supreme  Court  of  Alabama 
would  substitute  "had  possession  of 
facts  which  would  have  led  a  reason- 
able man  to  believe,"  see  Southern 
B.  Co.  V.  Hanby,  183  Ala.  255,  62  So. 
871. 

18  "There  appears  to  be  some  di- 
vergence of  opinion  as  to  a  common 
carrier's  liability  for  an  assault,  and 
the  like,  committed  by  its  agent  upon 
a  passenger  when  the  agent  is  acting 
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"It  is  undoubtedly  true,  that  where  the  employee  goes  outside  of 
the  line  of  his  employment,  and  for  purposes  of  his  own,  inflicts  an 
injury  upon  the  person  of  one  who  has  no  claim  upon  the  employer 
arising  out  of  any  special  relation  existing  between  them,  being  a 
stranger  to  the  master,  the  principle  [that  the  employer  is  not  liable 
for  the  torts  of  the  employee  if  wilfully  or  maliciously  committed  or 
if  not  committed  within  the  scope  or  legitimate  course  of  the  latter 's 
employment]  •  •  •  is  properly  applied  and  has  ever  been  en- 
forced as  a  rule  of  the  common  law,  but  it  does  not  appear  to  us  that 
it  should  be  extended  so  as  to  embrace  a  case  where  the  employee  of  a 
common  carrier  engaged  in  operating  the  train,  commits  a  tort 
upon  a  passenger  upon  such  train.  In  every  contract  for  carriage 
the  carrier  undertakes,  not  only  that  the  utmost  vigilance,  care  and 
skill  shall  be  exercised  to  safely  transport  the  passenger  to  his  destina- 
tion, but  that  during  the  passenger's  transit  he  shall  be  treated 
humanely,  and  protected  from  all  dangers  from  whatever  source  aris- 
ing so  far  as  the  efforts  of  the  carrier  or  his  servants  can  be  made 
available  for  the  protection  of  such  passenger.  It  is  impossible  for  a 
railroad  company,  as  such,  to  perform  the  contract  upon  its  part,  as 
it  can  act  only  through  its  agents  and  servants.  The  performance  of 
its  contract  is  entrusted  to  agents  and  servants  selected  by  its  author- 


beyond  the  scope  of  his  employment  in 
the  nsaal  acceptation  of  that  phrase. 
Of  coarse,  the  law  is  well  settled  that 
for  torts  committed  by  such  agents  oi^ 
employees  upon  persons  who  are  not 
passengers,  the  employer  is  not  liable, 
unless  the  act  was  in  a  sense  in  the 
line  of  dut^  imposed  by  the  employ- 
ment, as,  where  a  conductor  of  a  train, 
being  under  duty  to  the  railway  com- 
pany, and  having  authority  to  eject 
persons  not  entitled  to  carriage,  com- 
mits, out  of  his  own  malice  and  per' 
sonal  ill  will  towards  such  a  person, 
an  unnecessary  assault  upon  him  in 
ejecting  him  from  the  train,  the 
wrongful  act,  though  against  the  ex-* 
press  rules  and  regulations  of  the 
carrier,  is  yet  within  the  scope  of  the 
conductor's  employment,  and  the  com- 
pany would  be  liable  in  damages  for 
it.  But  the  reverse  would  be  true— 
the  company  would  not  be  liable — ^if 
such  conductor  should  assault  a  per- 


son standing  by  the  side  of  the  train, 
for  instance,  and  having  no  relations 
with  the  carrier,  nor  in  any  way  en- 
croaching upon  the  rights  of  the  car- 
rier; for  in  this  latter  case  the  wrong- 
ful act  of  the  conductor  would  have 
no  connection  with  his  duties  to  the 
company,  and  would  be  entirely  be- 
yond the  scope  Of  his  employment. 
Such  is  the  law  as  between  trespassers 
and  strangers  generally,  on  the  one 
hand,  and  the  carrier  qn  the  other. 
But  as  between  the  carrier  and  its 
passengers  an  entirely  different  rule 
prevails.  As  to  them  the  contract  of 
carriage  imposes  upon  the  carrier  the 
duty  not  only  to  carry  safely  and  ex- 
peditiously between  the  termini  of  the 
route  embraced  in  the  contract,  but 
also  the  duty  to  conserve  by  every 
reasonable  means  their  convenience, 
comfort,  and  peace  throughout  the 
journey.  And  this  same  duty  is,  of 
course,    upon    the    career's    agents. 
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ity  for  their  known  or  presumed  fitness  to  perform  the  duties  assigned 
to  them.  The  passenger  has  no  voice  in  the  selection  of  the  employ- 
ees charged  with  the  fulfilling  of  the  company's  contract  with  him, 
but  relying  upon  the  reasonable  presumption  that  the  company  has 
selected  competent,  faithful  and  humane  servants,  he  confidently  sub- 
mits himself  to  their  control  and  direction  until  the  completion  of  the 
contract.  The  employees  of  the  company  have  exclusive  control  of 
the  train.  In  its  operation  and  management,  and  in  the  performance 
of  the  company's  contract  with  the  passenger,  they  are  the  represent- 
atives of  the  company,  and  as  to  such  passenger,  they  stand  in  the 
place  of  the  company,  and  all  their  acts,  so  far  as  they  have  a  direct 
connection  with  the  performance  or  non-performance  of  the  contract, 
must  be  held  to  be  acts  of  the  company  itself.  The  company,  knowing 
at  the  time  of  entering  into  the  contract  for  carriage  that  its  servants 
in  charge  of  the  train  are  the  only  instrumentalities  through  and  by 
which  it  can  perform  its  contract,  must  be  considered  as  having  agreed 
that  such  servants  should  not,  either  wilfully  or  negligently,  violate 
such  contract  to  the  injury  of  its  patron.  If  the  company  has  stipu- 
lated that  the  passenger  shall  during  his  transit  receive  kind  treatment 
at  the  hands  of  its  servants,  appointed  by  itself  to  fulfil  its  agree- 


They  are  under  the  duty  of  protecting 
each  passenger  from  avoidable  dis- 
comfort, and  from  insult,  from  indig- 
nities, and  from  personal  violence. 
And  it  is  not  material  whence  the  dis- 
turbance of  the  passenger 's  peace  and 
comfort  and  personal  security  or 
safety  comes  or  is  threatened.  It  may 
be  from  another  passenger,  or  from 
a  trespasser  or  other  stranger,  or  from 
another  servant  of  the  carrier,  or,  a 
fortiori,  from  the  particular  servant 
upon  whom  the  duty  of  protection 
peculiarly  rests.  In  all  such  cases  the 
carrier  is  liable  in  damages  to  the 
injured  passenger.  And  it  is  of  no 
consequence,  when  the  wrong  is  com- 
mitted by  the  carrier's  own  servant, — 
even  that  servant  particularly  charged 
with  the  duty  of  conserving  the  pas- 
senger 's  well-being  en  route, — that  the 
act  bears  no  connection  or  relation 
with  or  to  the  duties  of  such  servant 
to  the  carrier,  and  is  not  committed 
as  an  incident  to  the  discharge  of  any 


duty;  but  is  utterly  violative  of  all 
duty,  and  apart  and  away  from  the 
scope  of  employment  as  that  term  is 
understood  in  the  class  of  cases  first 
above  referred  to.  The  carrier  is  liable 
in  such  cases  because  the  act  is  vio- 
lative of  the  duty  it  owes  through  the 
servant  to  the  passenger,  and  not 
upon  the  idea  that  the  act  is  incident 
to  a  duty  within  the  scope  of  the  serv- 
ant's  employment;  and  it  is  manifest- 
ly immaterial  that  the  act  may  have 
been  one  of  private  retribution  on  the 
part  of  the  servant,  actuated  by  per- 
sonal malice  towards  the  passenger, 
and  having  no  attribute  of  service  to 
the  carrier  in  it.  It  is  wholly  inapt 
•and  erroneous  to  apply  the  doctrine  of 
scope  of  employment,  as  ordinarily 
understood,  to  such  an  act.  Its  only 
relition  to  the  scope  of  the  servant's 
employment  rests  upon  the  disregard 
and  violation  of  a  duty  imposed  by 
the  emplo3rment.  This  is,  beyond 
question,  we  think,  the  true  doctrine 
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ments  in  that  regard,  we  fail  to  perceive  why  it  should  not  be  held 
liable  for  a  breach  of  its  contract  in  that  respect  as  well  as  in  aay 
other.  Neither  can  we  fully  appreciate  the  argxuuent  that  a  negligent 
violation  of  such  contract  is  a  breach  thereof,  while  a  wilful  one  is 
not.  The  wrongful  act  of  the  employee  violates  his  own  contract  with 
his  employer  at  the  same  time  that  it  violates  that  of  the  employer 
with  the  passenger.  And  it  seems  to  us  to  be  more  in  accord  with  the 
reason  and  philosophy  of  the  law,  as  well  as  with  a  sound  public 
policy,  that  the  master  should  be  held  to  a  reasonably  strict  accounta- 
bility for  such  acts  of  the  servant ;  and  if  any  one  is  to  look  to  the 
servant  for  indemnity,  let  it  be  the  employer  who  has  selected  such 
servant  and  entrusted  him  with  the  fulfilling  of  the  master's  duty  to 
the  passenger,  rather  than  apply  a  principle  that  would  confine  the 
remedy  of  the  passenger  to  an  action  against  a  servant,  who  in  many 
cases  might  be  insolvent,  and  for  whose  appointment  the  injured  one 
is  not  in  any  manner  responsible.  The  fact  that  the  servant  is  liable 
in  tort  for  his  wrongful  act  does  not  lessen  the  liability  of  the  master, 
where  such  act  is  also  a  breach  of  the  master's  contract.  In  such  case 
the  injured  party  has  his  election  to  sue  in  assumpsit  for  a  breach 
of  contract  duty,  or  in  tort  for  the  wrongful  injury."*''    Thus  the 


on  principle;  and  while,  as  indicated 
above,  there  are  adjudications  against 
it,  the  great  weight  of  authority  sup- 
ports it."  Birmingham  By.  &  Elec. 
Go.  V.  Baird,  130  Ala.  334,  54  L.  B. 
A.  752,  89  Am.  St.  Bep.  43,  30  So.  456. 
*<  While  it  *  *  *  may  be  safely 
accepted  as  a  correct  general  role, 
that  a  brakeman,  in  the  absence  of 
express  orders,  has  no  authority  to 
eject  a  passenger  from  a  train,  it  is 
nevertheless  true. that  a  railway  com- 
pany is  liable  for  an  injury  wantonly 
inflicted  by  a  brakeman  on  a  pas- 
senger traveling  on  a  train  on  which 
he  is  acting  as  brakeman.  •  •  • 
This  liability  is  based  upon  the  doc- 
trine that  ft  passenger  while  travel- 
ing on  a  train  is  under  the  care  and 
controV  of  the  railway  company,  and 
is  hence  entitled  to  be  protected 
against  the  wilful  misconduct  of  the 
company's  agents  and  servants  in 
charge  of  the  train,  and  to  whose  au- 
thority he  is  required,  for  the   time 


being,  to  yield  greater  or  less  obedi- 
ence. ' '  Wabash  By.  Co.  v.  Savage,  110 
Ind.  156,  9  N.  £.  85. 

17  Chicago  &  E.  I.  B.  Co.  v.  ilezman, 
9  HI.  App.  250,  254,  aff'd  103  lU.  546, 
42  Am.  Bep.  33. 

' '  As  between  the  carrier  and  its  pas- 
sengers, the  contract  of  carriage  im- 
poses upon  the  carrier  the  duty,  not 
only  to  carry  safely  and  expeditiously 
between  the  termini  of  the  road  ex- 
pressed in  the  contract,  but  also  to 
conserve  by  every  reasonable  means 
their  convenience,  comfort,  and  peace 
throughout  the  journey.  And  the 
same  duty  is  of  course  upon  the  car: 
Tier's  agents.  They  are  under  a  duty 
to  protect  each  passenger  from  bodily 
discomfort,  from  insult,  from  indig- 
nities, and  personal  violence  from 
whatever  source.  This  is  true  al- 
though the  act  is  one  which  bears  no 
relation  to  the  duty  of  carrier,  and  is . 
not  connected  as  an  incident  to  the 
discharge  of  any  duty.    In  such  case 
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carrier  will  be  liable  for  an  nnjostifiable  asaaolt  and  battery  committed 
upon  a  passenger,  *•  whether  it  is  the  act  of  its  conductor  ^*  or  brake- 


the  carrier  is  liable  because  of  viola- 
tion of  duty  it  owes  to  passengers, 
and  not  that  the  act  is  incident  to  the 
duty  and  scope  of  employment. ' '  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Davis,  44 
Ind.  App.  375,  89  N.  E.  403. 

19  A  railroad  company  will  be  liable 
to  an  intending  passenger  who  13  as- 
saulted by  the  company's  employees 
while  he  is  seated  in  a  passenger  car 
waiting 'for  the  train  to  start  even 
though  he  has  not  procured  &  ticket, 
it  beings  the  custom  of  the  company 
not  to  require  passengers  to  purchase 
their  tickets  before  boarding  the 
train.  Illinois  Cent.  B.  Co.  v.  Sheehan, 
29  HI.  App.  90. 

'  "A  passenger  injured  by  being  un- 
lawfully and  forcibly  thrown  from  a 
moving  train  by  an  employee  of  the 
railroad  company  in  its  service  on 
that  train  is  entitled  to  maintain  an 
action  against  the  company,  although 
it  was  not  within  the  line  of  this 
employee's  business  to  eject  from 
such  train  persons  not  rightfully 
thereon.  * '  Brunswick  &  W.  B.  Co.  v. 
Bostwick,  100  Ga.  96,  27  S.  E.  725 
(memorandum  decision — syllabus  by 
the  court). 

A  declaration  averring  that  the  per- 
son who  struck  the  plaintiff  was  at 
the  time  a  servant  of  the  defendant 
railroad  company  and  acting  within 
th«  scope  of  his  employment,  and  that 
the  plaintiff  was  at  the  time  a  pas- 
senger of  such  company  is  not  demur- 
rable on  the  ground  that  it  failed  to 
show  any'  liability  on  the  part  of  the 
company.  Whittington  v.  Philadel- 
phia, B.  &  W.  B.  Co.,  6  Boyce  (Del.) 
248,  92  Atl.  812. 

19  St.  Louis  Southwestern  B.  Co.  v. 
Mallard,  104  Ark.  641,  148  fi.  W.  261. 

This  is  true,  although  it  neither  au- 
thorized nor  ratified  the  conductor's 
act.     Southern  B.  Co.  v.  Grubbs,  115 


Ya.  876,  80  S.  E.  749.  See  also  Chi- 
cago &  E.  B.  Co.  V.  Flexman,  103  111. 
546,  52  Am.  Bep.  33,  aff'g  9  111.  App. 
250;  McKinley  v.  Chicago  &  N.  W. 
B.  Co.,  44  Iowa  314,  24  Am.  Bep.  748; 
Goddard  v.  Grand  Trunk  By.  of  Can- 
ada, 57  Me.  202,  2  Am.  Bep.  39; 
Bryant  v.  Bich,  106  Mass.  180,^8  Am. 
Bep.  311;  Dwinelle  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  120  N.  Y. 
117,  8  L.  B.  A«  224,  17  Am.  St.  Bep. 
611,  24  N.  £.  319.  Compare  Goodloe 
V.  Memphis  &  C.  B.  Co.,  107  Ala.  233, 
29  L.  B.  A.  729,  54  Am.  St.  Bep.  67, 
IS  So.  166. 

In  Alabama  City,  G.  &  A.  B.  Co.  v. 
Sampley,  4  Ala.  App.  464,  58  So.  974, 
an  action  against  a  carrier  for  an 
unjustifiable  assault  and  battery  com- 
mitted by  its  conductor  on  a  pas- 
senger on  its  car,  the  court  held  that, 
under  the  evidence  in  the  case,  "if 
the  defendant's  conductor  assaulted 
the  plaintiff  while  he  was  on  the  de- 
fendant's car  or  the  steps  of  the  car 
and  afterwards  jumped  from  the  car 
and  continued  to  beat  the  plaintiff, 
then  the  plaintiff  was  entitled  to  re- 
cover. On  the  other  hand,  if,  as  the 
defendant  contended,  the  assault  did 
not  take  place  on  the  car,  but  after 
the  plaintiff  had  left  the  car,  then  the 
defendant  was  entitled  to  a  verdict." 
See  also  Sterneman  v.  Springfield 
Traction  Co.,  178  Mo.  App.  64,  163 
S.  W.  258. 

In  an  action  of  trespass  against  a 
street  railroad  company  for  an  assault 
and  battery  committed  b^  its  con- 
ductor upon  plaintiff  while  the  latter 
was  a  l^assenger  on  defendant's  ear, 
the  facts  that  the  relation  of  carrier 
and  passenger  existed  between  defend- 
ant and  plaintiff,  and  that  at  the  time 
of  the  assault  the  conductor  was  act- 
ing under  the  authority  of  the  defend- 
ant are  evidentiary  ones  which  must 
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man,*^  or  of  a  Pullman  porter  on  its  train.**    Again,  a  carrier  is  liable 


be  proven,  in  order  to  show  the  nlti- 
mate  fact  that  the  company  as  such, 
and  in  its  corporate  capacity,  com- 
mitted the  assaolt,  although  they  need 
not  be  alleged  in  the  declaration, 
Haggerty  v.  Potter,  111  111.  App.  433. 

A  street  railroad  company  is  not 
liable  to  a  passenger  on  one  of  its  cars 
for  an  assault  committed  upon  him, 
by  the  company's  motorman,  when  he 
interfered  to  stop  a  fight,  taking  place 
on  the  ground  outside  of  the  car,  be- 
tween the  company's  conductor  and 
another  passenger  who  had  been 
ejected  from  the  car,  nor  for  the 
false  charge  of  assault  made  against 
him  by  the  -  conductor,  the  company 'is 
contract  not  requiring  it  to  protect 
the  passenger  from  injuries  resulting 
from  an  act  on  his  part  which  was 
foreign  to  and  disconnected  from  the 
act  of  safe  carriage  required  of  it, 
and  which  was  not  even  committed  on 
its  property.  Zeccardi  v.  Yonkers  B. 
Co.,  190  N.  T.  389,  17  L.  B.  A.  (N.  S.) 
770,  83  N.  E.  31.  Contra,  however, 
when  passenger  on  the  car  was  as-* 
saulted  by  the  driver  thereof  who  had 
become  exasperated  as  a  result  of  the 
interference  by  his  passengers  with 
his  assault  upon  a  trespassing  news- 
'  boy  committed  off  of  the  car.  Stewart 
V.  Brooklyn  &  C.  B.  Co.,  90  N.  T.  588, 
43  Am.  Bep.  185. 

M  Where  in  connection  with  the  ex- 
ercise of  his  authority  as  the  collector 
of  tickets  the  brakeman  on  a  pas- 
senger train  assaults  a  passenger,  the 
railroad  company  will  be  liable  for 
his  wrongful  act.  Goddard  v.  Grand 
Trunk  By.  of  Canada,  57  Me.*  202,  2 
Am.  Bep.  89.  * 

A  passenger  on  a  railroad  train  has 
a  right  of  action  against  the  railroad 
company  for  an  assault  and  battery 
committed  upon  him  by  the  brakeman 
on  the  train  when  the  latter  heard 
himself  accused  by  the  passenger  of 


stealing  his  watch  and  chain.  Chicago 
&  £.  I.  B.  Co.  V.  Flezman,  9  Bl.  App. 
250,  aff'd  103  111.  546,  42  Am.  Bep.  33. 

"A  carrier  is  liable  for  a  wrongful 
assault  upon  a  passenger  by  a  brake- 
man,  at  least  while  such  brakeman  is 
acting  within  the  line  of  his  employ- 
ment." Morey  v.  Chicago,  B.  I.  &  P. 
B.  Co.,  86  Kan.  73,  119  Pac.  544  (head- 
note  by  the  court).  In  this  case  the 
court  expressly  pretermits  the  ques- 
tion of  the  scope  and  applicability  of 
the  rule  under  which  the  carrier  would 
have  been  liable  on  the  breach-of- 
duty  theory,  the  evidence  tending  to 
show  that  the  brakeman.  was  engaged 
in  the  discharge  of  his  duties  at  the 
time  of  the  assault. 

SI  In  Bohrback  v.  Pennsylvania  B. 
Co.,  244  Pa.  132,  90  Atl.  557,  an  action 
against  a  railroad  company  for  an  as- 
sault and  battery  committed  upon 
plaintiff,  a  Pullman  passenger,  by  the 
porter  on  the  Pullman  ear,  the  Su- 
preme Court  of  Pennsylvania,  in  af- 
firming a  judgment  for  the  defendant 
non  obstante  veredicto,  said:  "It 
does  not  concern  ns  to  inquire  into  the 
relations  between  the  Pullman  Com- 
pany and  the  defendant  company;  nor 
does  the  case  depend  on  the  question 
whether  the  porter  was  a  servant  qf 
the  latter.  The  action  was  against 
the  railroad  company  as  a  common 
carriisr,  and  the  one  question  in  the 
case  is  the  sufficiency  of  the  evidence 
to  charge  the  defendant  with  liability 
for  the  assault.  It  was  virtually  an 
action  of  trespass  vi  et  armis,  and  be- 
fore our  procedure  act  of  25th  May, 
1887  (P.  L.  271),  it  must  have  been 
80  brought.  Since  negligence  was 
neither  alleged  nor  proVed,  the  one 
determining  question  must  be,  as- 
suming that  the  porter  was  the  serv- 
ant of  the  railroad  company:  Was  the 
assault  committed  at  the  command 
or  with  the  consent  of  the  employer? 
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to  a  female  passenger  on  its  train  for  an  assault  with  intent  to  rape 


If  it  was  eonunitted  in  the  coarse  of 
the  porter's  emploTinexit,  or  in  the 
line  of  his  duty,  so  much  might  be  in- 
ferred; bnt  here  we  have  absolutely 
nothing  to  show  what  the  duties  of 
the  porter  were,  while  it  is  made 
manifest  from  the  plaintiff's  own  nar- 
rative of  the  circumstance  that  the 
assault  was  a  wilful  act,  without  other 
purpose  than  to  inflict  injury  and 
punishment  for  personal  insult,  and 
therefore  could  not  have  been  in  the 
discharge  of  any  duty  owing  the  em- 
ployer. Eliminating  from  the  case  the 
question  of  whether  the  defendant  di- 
rected the  assault  to  be  made  or  as- 
sented to  ity  and  th«  further  question 
of  negligence — ^for  as  we  have  said 
there  is  absolutely  no  evidence  in  sup- 
port of  either — ^we  have  here  a  ease 
where  the  employer  was  sought  to  be 
held  liable  for  trespass  committed  by 
a  servant  on  the  latter 's  own  responsi- 
bility, to  accomplish  his  own  purpose, 
and  under  conditions  which  the  em- 
ployer could  not  reasonably  have  an- 
ticipated. 'To  maintain  trespass  vi  et 
armis  against  the  employer,  it  milst 
appear  that  the  particular  injury  or 
act  of  trespass  was  done  by  his  com- 
mand or  with  his  assent.'  Allegheny 
Valley  Railroad  Co.  v.  McLain,  91  Pa. 
442;  Pennsylvania  Co.  v.  Toomey,  91 
Pa.  256;  Pitts.,  Allegheny  &  Man- 
chester Passenger  Railway  Co.  v. 
Donahue,  70  Pa.  119.  The  case  calls 
for  no  further  discussion."  See  also 
Win  V.  Atlantic  City  R.  Co.,  248  Pa. 
134,  93  Atl.  876. 

In  Williams  v.  Pullman  Palace  Car 
€o.,  40  La.  Ann.  87,  8  Am.  St.  Rep. 
512,  3  So.  631,  it  was  held  that  a  pas- 
senger on  a  railroad  train  could  not 
recover  from  the  sleeping-car  com- 
pany, whose  car  was  attached  to  such 
train,  for  a  wanton  assault  and  bat- 
tery committed  upon  him  by  the  por- 
ter of  such  car  when  he  went  thereto, 


as  he  had  been  directed  to  do  by  a 
porter  or  brakeman  on  one  of  the 
ordinary  cars,  and  attempted  to  enter 
for  the  purpose  of  washing  his  hands, 
at  the  same  time  requesting  the  porter 
that  he  be  allowed  so  to  do,  there 
having  been  no  contractual  relation 
between  the  sleeping-car  company  and 
the  passenger,  the  act  of  the  porter 
not  having  been  committed  "in  the 
exercise  of  the  functions  in  which  he 
was  employed, ' '  and  the  company  not 
having  ratified  such  act.  (That  the 
railroad  company,  however,  was  liable 
to  the  assaulted  passenger,  see  Wil- 
liams V.  Pullman  Palace  Car  Co.,  40 
La.  Ann.  417,  8  Am.  St.  Rep.  538,  4  So. 
85.)  Said  the  court  in  disposing  of 
the  question  whether  the  act  of  the 
porter  was  committed  '^in  the  exer- 
cise of  the  functions  in  which  he  was 
employed:"  "The  evidence  in  this 
case  establishes  that  the  porters  em- 
ployed in  defendant's  service  are 
mere  menials  employed  to  clean  up 
the  ear  and  keep  it  in  order,  and  to 
wait  upon  the  passengers,  having  no 
police  authority  whatever,  and  no  con- 
nection with  the  enforcement  of  the 
rules  of  the  service  except  to  report 
violations  of  them  to  the  conductor. 
Anything  more  completely  outside  of 
'the  functions  in  which  he  was  em- 
ployed,' than  the  assault  committed 
on  the  plaintiff  could  hardly  be  con- 
ceived. If  it  had  been  his  duty  forci- 
bly to  prevent  the  plaintiff  from 
entering  the  car,  or  to  put  him  out 
at  all,  and  in  performing  this  duty  he 
had  used  wanton  and  needless  vio- 
lence, inflicting  injury,  defendant 
might  have  been  responsible.  But  he 
had  no  such  duty  or  authority.  We 
do  not  lose  sight  of  the  fact  that 
plaintiff  was  not  a  trespasser,  but  had 
a  right  to  enter  the  car  for  the  pur- 
pose of  asking  permission  to  wash  his 
hands,  or  of  trying  to  hire  the  privi- 
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committed  upon  her  by  the  company's  baggage  master  on  sach  train.^ 
When  its  conductor  commits  an  indecent  assault  upon  a  female  pas- 
senger, the  carrier  will  be  required  to  respond  in  damages.** 
Further  it  has  been  said  that  ''a  carrier  is  as  much  bound  to  pro- 


lege,  and  that  in  addressing  the  porter 
he  was  dealing  with  him  as  a  servant 
of  fhe  company.  This  emphasizes 
the  outrage  to  which  he  was  subjected, 
but  would  be  a  dangerous  ground  for 
holding  the  employer  responsible.  A 
person  has  a  right  to  enter  a  bank  for 
the  purpose  of  collecting  a  check,  and 
to  present  it  to  the  paying  teller  for 
payment;  but,  if,  on  such  pre^nta^ 
tion,  the  teller  should  leap  over  the 
counter  and  knock  him  down,  surely 
such  an  act  would  not  subject  the 
bank  to  liability.  80  one  may  law- 
fully enter  a  store  and  deal  with  any 
clerk  with  reference  to  the  purchase 
of  goods,  but,  if,  on  some  dispute,  the 
clerk  should  commit  assault  and  bat- 
tery upon  him,  the  merchant  would 
not  be  responsible  therefor.  Or  if  one, 
OS  lawful  business,  should  knock  at 
the  door  of  any  private  house,  and  on 
asking  the  servant  who  answered  the 
call  for  permission  to  see  the  master, 
tlie  servant  should  assault  and  beat 
him,  would  the  master  be  responsible  f 
Clearly,  in  all,  such  cases,  the  lawful- 
ness of  the  party's  conduct  and  the 
fact  that  the  injury  was  received 
while  he  was  properly  dealing  with 
the  servant  as  a  servant,  would  not 
suffice  to  bind  the  master,  unless  the 
latter  had  expressly  or  impliedly  au- 
thorized the  act,  or  had  been  guilty  of 
Bome  fault  in  knowingly  employing 
so  dangerous  a  servant.  We  cannot 
distinguish  this  case  from  the  one 
above  indicated.  The  evidence  exoner- 
ates the  defendant  from  any  fault  In 
the  employment  of  *  *  •  [the 
guilty]  porter.  •  •  •  Under  these 
views,  while  we  share  plaintiff's  in- 
dignation at  the  outrage  committed  on 
him,  we  cannot  fix  the  duty  of  repara- 
tion on  the  innocent  defendant,  upon 


whom  it  is  not  imposed  by  the  letter 
or  spirit  of  the  law.'' 

88  Savannah,  P.  &  W  By.  Co.  v. 
Quo,  103  Ga.  125,  40  L.  B.  A.  483,  68 
Am.  St.  Bep.  85,  29  S.  E.  607. 

WCroker  v,  Chicago  &  N.  W.  By. 
€0.,  36  Wis.  657,  17  Am.  Bep.  504. 

The  contract  of  a  railroad  company 
with  female  pa^engers  '' embraces  an 
implied  stipulation  that  the  corpora- 
tion will  protect  them  against  general 
obscenity,  immodest  conduct,  or  wan- 
ton approach."  Louisville  &  N.  B. 
Co.  V.  Ballard,  85  Ky.  307,  7  Am.  St. 
Bep.  600,  3  S.  W.  530. 

A  sleeping-car  company  will  be 
liable  for  an  indecent  assault  com- 
mitted upon  a  female,  lawfully  occupy- 
ing a  berth  on  one  of  its  cars,  by  the 
porter  thereon.  Campbell  v.  Pullman 
Palace-Car  Co.,  42  Fed.  484. 

In  South  Covington  &  C.  St.  B.  Co. 
T.  Cleveland,  30  Ky.  L.  Bep.  1072,  11 
L.  B.  A.  fN.  S.)  853,  100  8.  W.  283, 
the  court  held  that  the  defendant 
street  railroad  company  was  liable  for 
the  assault  and  battery  committed  by 
ite  inspector  when,  in  investigating 
the  extent  of  the  injuries  sustained 
by  plaintiff  in  a  collision  between  de- 
fendant's street  car  and  the  vehicle 
in  which  plaintiff  was  riding,  he 
opened  her  waist  and  placed  his  hand 
upon  her  person. 

Where  a  female  passenger,  while  in 
the  carrier's  depot  awaiting  her 
train,  is  assaulted  by  a  negress  em- 
ployed by  the  carrier  as  matron  of 
the  ladies'  waiting  room  in  such 
depot,  the  carrier  will  be  liable  al- 
though the  conduct  of  the  negress 
was  wilful  and  malicious.  Gulf,  G.  8d 
S.  F.  B.  Co.  V.  Luther,  40  Tex.  Civ. 
A  pp.  517,  90  S.  W.  44. 
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tect,  and  shield  from  attaek  the  passenger's  feelings  as  his  perstm, 
and,  if  it  subjects  him  to  the  pain  and  humiliation  of  being  insulted 
or  abused^  it  is  liable  for  this  negligent  omission  on  the  part  of  its 
servants  to  perform  towards  the  passengers  the  duty  of  protectum 
imposed  by  law,  and  it  is  immaterial  whether  the  injury  be  wilful 
and  wanton — ^whether  it  be  intended  or  unintentional/'**    Thus  a 


84  Wolfe  V.  Georgia  B.  ft  Elee.  Co., 
2  Ga.  App.  499,  58  S.  E.  899. 

A  «treet  railroad  company  is  liable 
for  the  abuse  and  defamation  of  a 
passenger  on  one  of  its  cars  by  the 
driver  thereof  as  a  'result  of  the  al- 
leged passing  on  him  of  a  counterfeit 
coin  by  such  passenger  notwithstand- 
ing the  fact  that  had  the  coin  been 
counterfeit,  as  it  was  not,  the  com- 
pany would  have  charged  up  the 
amount  thereof  against  the  driver, 
the  company  being  required  to  protect 
its  passengers  from  insults  by  its 
servants.  Laffitte  v.  New  Orleans  City 
&  L.  B.  Co.,  43  La.  Ann.  34,  12  L.  B. 
A.  337,  8  rfo.  701. 

Where,  without  any  provocation,  the 
conductor  on  a  railroad  train  ad- 
dressed a  passenger  in  opprobrious 
and  abusive  language,  tending  to  cause 
a  breach  of  the  peace  or  to  humiliate 
the  passenger  or  subject  him  to  morti- 
fication, such  passenger  has  a  right  of 
action  against  the  railroad  company. 
Cole  V.  Atlantic  &  W.  P.  B.  Co.,  102 
Ga.  474,  31  S.  E.  107.  Said  the  court: 
''We  do  not,  of  course,  wish  to  be 
understood  as  dealing  with  the  present 
action  as  though  it  were  an  attempt 
to  sue  the  company  for  a  slander  com- 
mitted by  its  agents.  On  the  con- 
trary, we  merely  mean  to  hold  that  a 
carrier  is  liable  in  damages  for  fail- 
ure to  perform  its  public  duty  to  pro- 
tect a  passenger  from  abusive  Ian* 
guage  which  amounts  to  slander,  not 
as  the  perpetrator  of  the  outrage  it- 
self. Indeed,  it  matters  not  whether 
a  servant  or  a  stranger  was  the  real 
wrongdoer,  if  the  company  has  failed 
to    furnish    the    passenger    with    the 


proper  protection  against  such  mis- 
use; for,  in  either  event,  its  liability 
wiU  result  from  its  breach  of  a  pfiblic 
duty,  not  because  the  real  wrong- 
doer's act  is  in  law  imputable  to  it. 
As  has  been  seen,  when  the  company's 
serWuLt  to  whom  it  intrusts  the  per- 
formance of  its  duty  to  protect  its 
passengers  is  himself  the  tort  f  easor, 
it  is  bound  to  respond  in .  damages 
simply  because  it  cannot  escape  liabil- 
ity by  delegating  its  duties  to  an- 
other, who  abandons  his  office  at  the 
critical  moment,  and  thus  places  the 
company  in  the  attitude  of  having  no 
one  on  the  scene  to  perform  for  it  the 
duty,  it  having  entirely  failed  to  pro- 
vide for  the  emergency  by  choosing 
to  rely  solely  upon  a  servant  who 
proves  unworthy  of  the  trust.  In  a 
word,  the  company's  liability  arises 
from  an  act  of  omission,  and  it  is  not 
chargeable  with  the  wanton  act  of 
commission  on  the  part  of  its  servant 
from  which  the  passenger  suffers  in- 
jury to  his  reputation." 

Petition  in  an  action  against  a 
street  railroad  company  for  the  in- 
sult offered  plaintiff,  a  white  man, 
when  defendant's  conductor  on  the 
car  on  which  plaintiff  was  a  passenger 
requested  him  to  occupy  a  seat  in  that 
part  of  the  ear  reserved  for  colored 
persons  on  the  ground  that  he  wajs  a 
negro  held  to  set  out  a  cause  of  action 
although  under  the  statute  the  con- 
ductor possessed  police  power  and  was 
merely  attempting  to  enforce  the 
statutory  requirement  of  a  separation 
of  races.  Wolfe  v.  Georgia  B.  &  Elee. 
Co.,  2  Ga.  App.  499,  58  S.  E.  899. 
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female  passenger  has  a  right  of  action  against  the  carrier  when  its 
servants  either  themselves  indulge  in  profane  or  indecent  language 
in  her  presence,**  or  negligently  permit  her  fellow  passengers  so  to 
do.^  It  has  even  been  held  that  the  fact  that  the  insane  condition  of 
the  conductor  who  assaulted,  cursed  and  abused  a  passenger  was  not 
discoverable  by  the  carrier  by  the  exercise  of  reasonable  diligence 
will  not  relieve  it  from  liability  for  the  conductor's  tort*'  Again  it 
has  been  held  that  the  causing  of  the  wrongful  imprisonment  of  a 


n  Birmingham  Bailway,  Light  ft 
Power  Co.  v.  Glenn,  179  Ala.  263,  60 
8o.  111. 

A  street  ear  company  will  be  liable 
for  insulting  treatment  of  a  female 
passenger  on  ohe  of  its  cars  by  the 
conductor  thereof  while  he  was  en- 
gaged in  the  furtherance  of  the  com- 
pany's business.  San  Antonio  Trac- 
tion Co.  V.  Lambkin  (Tex.  Civ.  App.), 
99  S.  W.  574. 

M  Southern  B.  Co.  v.  Lee,  167  Ala. 
268,  52  So.  648. 

S7<<ln  case  of  passengers  injured 
hj  the  negligence  or  tort  of  one  of 
its  employees,  a  railroad  company  may 
not  escape  liability  because  it  used 
ordinary  care  in  hiring  competent  em- 
ployees. It  matters  not  what  degree 
of  care  the  railroad  company  may 
have  exercised  in  this  respect;  it  is 
still  liable  for  the  negligent  or 
tortious  act  of  such  employee  while 
acting  within  the  scope  of  his  employ- 
ment. Ignorance  of  an  employee's  in- 
competency does  not  excuse  it.  When 
acting  through  a  conductor  as  its 
agent,  it  is  liable  for  an  injury 
inflicted  by  him  upon  a  passenger, 
whether  such  injury  be  the  result  of 
i^egligence,  wilfulness,  or  unsoundness 
of  mind,  and  without  regard  to  its  in- 
ability to  discover,  by  the  exercise  of 
reasonable  diligence,  that  his  conduct 
and  habits,  or  his  mental  capacity, 
were  such  as  to  induce  a  reasonable 
belief  that  such  acts  would  follow. 
We  therefore  conclude  that  the  rail- 
way company  is  liable  in  these  actions 
to  the  extent  of  compensatory  dam- 


ages, regardless  of  whether  the  con- 
ductor was  sane  or  insane  at  the  time 
of  the  injuries  complained  of.''  Chesa- 
peake &  O.  B.  Co.  V.  Francisco,  149 
Ky.  307, -42  L.  B.  A.  (N,  S.)  83,  148 
6.  W.  46  (action  for  assault,  cursing 
and  abuse). 

But  see  Long  v.  Chicago,  K.  &  W. 
B.  Co.,  48  Kan.  28,  15  L.  B.  A.  319, 
30  Am.  St.  Bep.  271,  28  Pac.  977,  in 
which,  in  holding  that  a  railroad  com- 
pany is^not  liable  to  a  passenger  who 
has  contracted  the  smallpox  from  its 
ticket  agent  unless  it  is  shown  that 
the  company  had  knowledge  that  the 
agent  was  afflicted  with  such  disease, 
the  court  said  inter  alia:  "Insanity  is 
a  disease,  but  a  master  or  railroad 
company  will  not  be  liable  for  such 
infirmity  in  an  agent,  having  no 
knowledge  thereof.  ♦  ♦  •  But,  if 
one  knowingly  employs  an  insane  per- 
son as  his  servant  or  agent,  he  will 
be  liable  for  damages  to  innocent  third 
persons  resulting  from  acts  done  by 
the  insane  person  in  the  scope  of  his 
employment.  *  •  •  The  scienter, 
however,  must  be  shown.  The  employ- 
ment knowingly  of  an  improper  per- 
son to  come  in  contact  with  the  public 
as  an  agent  would  be  gross  miscon- 
duct, but,  if  the  master  or  railroad 
company  is  faultless  in  regard  to  em- 
ploying an  agent  and  in  continuing 
his  employment,  the  master  or  rail- 
road company  ought  to  be  excused 
civilly  from  the  consequences  of  any 
secret  disease  or  like  infirmity  of  the 
agent,  in  the  absence  of  all  knowl- 
edge thereof." 
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passenger  by  the  railroad  company's  conductor,**  auditor *•  or  brake- 


88  Qillingham  v.  Ohio  Biver  B.  Co., 
35  W.  Va.  588, 14  L.  B.  A.  798,  29  Am. 
St.  Bep.  827,  14  8.  E.  243. 

A  railroad  company  will  be  liable 
for  the  act  of  its  conductor  in  wrong- 
fully ordering  and  procuring  the  arrest 
and  imprisonment  of  a  passenger  when 
such  acty  although  not  authorized  by 
the  company,  was  committed  in  the 
course  of  the  conductor 's  employment. 
New  York,  P.  &  N.  B.  Co.  v.  Waldron, 
116  Md.  441,  39  L.  B.  A.  (^.  S.)  502, 
82  Atl.  709. 

Where  the  conduct  of  a  passenger 
is  such  as  to  justify  the  conductor  in 
summoning  a  policeman  and  request- 
ing the  latter  to  take  the  passenger 
into  custody,  such  passenger  cannot 
recover  from  the  railroad  company  on 
the  ground  of  wrongful  an^st;  and, 
in  any  event,  the  company  will  not  be 
liable  for  subsequent  wrongful  con- 
duct on  the  part  of  the  policeman  for 
which  the  conductor  was  not  responsi- 
ble and  which  he  did  not  request  nor 
authorize.  Carver  v.  Carolina,  C.  &  O. 
B.  Co.,  169  N.  C.  204,  85  S.  E.  293. 

A  street  ear  company  authorizing 
its  conductor  to  put  off  of  its  car  a 
passenger  who  refuses  to  pay  his  fare 
does  xrot  thereby  authorize  such  con- 
ductor to  cause  the  arrest  and  prose- 
cution of  such  a  passenger  on  the 
charge  of  violating  the  city  ordinance 
which  makes  it  a  misdemeanor  for  a 
person  to  ride  on  a  street  car  without 
paying  his  fare  so  as  to  render  it 
liable,  on  the  failure  of  the  prosecu- 
tion instituted,  to  damages  for  mal- 
icious prosecution.  Little  Bock  Trac- 
tion &  Electric  Co.  v.  Walker,  65  Ark. 
144,  40  L.  B.  A.  473,  45  S.  W.  57. 

The  question,  whether  the  procure- 
ment of  arrest  of  and  institution  of 
prosecution  against  a  passenger  on  a 
railroad  train  by  conductor,  on  charge 
of  passing  counterfeit  money  in  pay- 
ing fare,   was   within   scope   of   con- 


ductor 's  authority,  as  one  for  jury,  see 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Dona- 
hoe,  56  Tex.  162. 

The  fact  that  the  superintendent 
of  a  street  car  company  possesses  aU 
of  the  powers  properly  pertaining  to 
such  a  position  and  has  general  au- 
thority to  look  after  and  protect  the 
company's  property  and  to  look  after 
and  manage  the  running  of  the  com- 
pany's  cars  for  the  carriage  of  pas- 
sengers does  not  alone,  and  in  the 
absence  of  precedent  authority  ex- 
pressly conferred  or  of  subsequent 
ratification  or  adoption,  make  his  act, 
in  causing  the  arrest  and  prosecution 
of  a  passenger  on  one  of  the  com- 
pany's cars  on  a  charge  of  passing  a 
counterfeit  coin  in  paying  his  fare, 
binding  upon  the  company.  Central 
By.  Co.  V.  Brewer,  78  Md.  394,  27  L. 
B.  A.  63,  28  Atl.  615. 

89  Moore  v.  Louisiana  &  A.  B.  Co., 
99  Ark.  233,  34  L.  B.  A.  (N.  S.)  299, 
137  S.  W.  826,  holding  that  the  com- 
plaint in  an  action  against  a  railroad 
company  for  the  false  arrest  and  im- 
prisonment of  a  passenger  on  its  train, 
at  the  instance  of  the  auditor  in 
charge  of  such  train,  need  not  allege 
that  such  auditor  was  acting  within 
the  scope  of  his  authority  in  causing 
the  passenger's  arrest  and  removal 
fr^om  the  train. 

"A  railroad  company  is  liable  for 
the  acts  done  by  a  train  auditor  act- 
ing within  the  scope  of  his  general 
authority,  in  furtherance  of  the  com- 
pany's business,  and  for  the  accom- 
plishment of  the  object  for  which  the 
auditor  was  employed;  and  where  the 
act  done  arises  out  of  a  controversy 
over  the  payment  of  fare,  and  con- 
sists in  procuring  an  officer  to  make  an 
arrest  of  one  aboard  the  train  on 
which  the  auditor  is  employed,  and 
such  arrest  is  wrongful,  the  company 
is  liable  in  damages  for  the  injaries 
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man  is  a  breach  of  the  company 's  contract  and  renders  the  company 
liable  in  damages.^ 

Of  coarse,  in  order  for  liability  to  attach  to  the  carrier,  the  assault 
and  battery  must  have  been  wrongful  and  without  justification.'^ 
Thus,  if  the  wounding  was  a  result  of  the  legitimate  exercise  of  the 
right  of  self-defense,  the  wounded  passenger  has  no  right  of  action 
against  the  carrier  for  the  injuries  received.'* 


sustained.'^  Chicago,  B.  I.  &  P.  B. 
Co.  V.  Badiord,  36  Okla.  657,  129  Pac. 
834  (headnote  by  the  court). 

80  St.  Louis,  I.  M.  &  S.  B.  Go.  v. 
Tukey,  119  Ark.  28,  L.  B.  A.  1915  £ 
320,  175  8.  W.  403. 

81  Hanson  v.  European  &  N.  A.  By. 
Co.,  62  Me.  84,  16  Am.  Bep.  404. 

"The  carrier,  when  sued  for  an 
assault  by  the  carrier's  servant  upon 
a  passenger,  may  prove  in  justifica- 
tion that  the  servant  could  not  have 
been  held  liable,  or  has  been  released, 
and  if  the  servant  was  not  responsible 
in  damages,  the  carrier  also  is  ex- 
onerated/' Horgan  v.  Boston  El.  B. 
Co.,  208  Mass.  287,  94  N.  E.  386. 

88 "Of  course,  a  conductor  has  the 
right  of  self-defense  against  the  as- 
sault of  a  passenger;  but  the  right  is 
the  same  in  this  connection  as  in 
criminal  law.  He  must  be  imperiled, 
and  he  must  be  without  fault.  To  be 
sure,  he  need  not  retreat  from  his  car. 
And  he  may  assault  a  passenger  when 
necessary  to  protect  other  passengers 
from  assault,  using  no  more  than 
necessary  force,  and  this  may  become 
a  duty, — ^indeed,  it  [is]  a  duty  when- 
ever it  is  a  right.  But  he  cannot 
assault  a  passenger  in  retaliation  for 
an  assault  committed  upon  himself  or 
upon  another  passenger,  and,  a 
fortiori,  he  cannot  assault  a  passenger 
for  abusive  words,  or  in  revenge  or 
punishment,  under  any  circumstances. 
And  if  he  does  assault  a  passenger 
otherwise  than  under  a  necessity  to 
defend  himself  or*  a  passenger  from 
battery,  or  in  rightfully  ejecting  a 
passenger,     who,     by     his     conduct 


towards  other  passengers,  has  for- 
feited his  right  of  carriage,  the  car- 
rier is  liable.  The  fault  of  the  pas- 
senger, short  of  producing  a  necessity 
to  strike  in  self-defense,  will  neither 
justify  the  conductor  in  striking,  nor 
relieve  the  carrier  from  liability  for 
his  act.  Possibly,  such  fault  could  be 
considered  in  mitigation  of  damages." 
Birmingham  By.  &  Elec.  Co.  v.  Baird, 
130  Ala.  334,  54  L.  B.  A.  752,  89  Am. 
St.  Bep.  43,  30  So.  456.  See  also 
Gallena  v.  Hot  Springs  B.  Co.,  13  Fed. 
116,  122;  Birmingham  Bailway,  Light 
&  Power  Co.  v.  Tate,  7  Ala.  App.  517, 
61  So.  32;  Alabama  City,  G.  &  A.  B. 
Co.  V.  Sampley,  4  Ala.  App.  464,  58 
So.  974. 

"A  servant  of  a  carrier,  assaulted 
by  a  passenger,  may  use  such  force  in 
resisting  the  same  as  is  actually  or 
apparently  necessary  to  successfully 
repel  it,  but  no  more.  The  servant 
may  rightfully  do  what  his  principal 
could  do,  if  he  were  present  and  act- 
ing, and  the  measure  of  the  right  and 
duty  of  the  former  is,  under  these 
circumstances,  the  same  as  that  of  the 
latter.  Self-defense,  made  within  the 
limitations  prescribed  by  law,  is  al- 
ways permissible  and  never  a  viola- 
tion of  law.  Hence  it  justifies  re- 
sistance sufficient  to  repel  the  assault 
wherever  and  upon  whomsoever  made. 
•  *  *  But  if  the  servant  of  a  car- 
rier, assuming  to  exercise  this  right, 
transcends  the  limits  thereof,  in  re- 
spect to  an  assault  made  upon  him  by 
a  passenger,  by  the  use  of  unnecessary 
force  or  violence,  his  principal  is  just 
as  clearly  liable  for  the  injury  done 
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In  a  case  decided  by  the  Supreme  Court  of  the  United  States,**  it 
is  said  that  ''it  is  not  every  assault  by  an  employee  that  gives  to  the 
passenger  a  right  of  action  against  the  carrier.  Suppose  a  passenger 
is  guilty  of  grossly  indecent  language  and  conduct  in  the  presence  of 
lady  passengers,  and  the  conductor  forcibly  removes  him  from  their 
presence,  there  is  no  misconduct  in  such  removal ;  and,  if  only  neces- 
sary'' force  is  used,  nothing  which  gives  to  the  party  any  cause  of 
action  against  the  carrier.  In  such  a  case,  the  passenger,  by  his  own 
misconduct,  has  broken  the  contract  of  carriage,  and  he  has  no  cause 
of  action  for  injuries  which  result  to  him  in  consequence  thereof.  He 
has  voluntarily  put  himself  in  a  position  which  casts  upon  the  em- 
ployee both  the  right  and  duty  of  using  force.  There  are  many 
authorities  which  in  terms  declare  this  obligation  on  the  part  of  the  car- 
rier, and  justify  the  use  of  force  by  the  employee,  although  such  force, 
reasonably  exercised,  may  have  resulted  in  injury.  But  if  an  em- 
ployee may  use  force  to  protect  other  passengers,  so  he  may  to  protect 
himself.  He  has  not  forfeited  his  right  of  self-defense  by  assuming 
service  with  a  common  carrier ;  nor  does  the  common  carrier  engage 
aught  against  the  exercise  of  that  right  by  his  employee.    There  is  no 


as  the  servant  himself  would  be  for 
the  exercise  of  such  excessive  force, 
when  acting  in  his  individual  capacity 
and  not  as  a  representative  of  the  car- 
rier. *  *  *  To  the  extent  of  the 
excessive  force  and  violence  exerted, 
the  conduct  of  the  servant  is  neces- 
sarily wilful  and  without  justification. 
Being  unlawful,  it  imposes  liability, 
and  that  liability  falls  upon  the  car- 
rier because  of  its  duty  to  protect  the 
passenger  from  injury  by  its  serv- 
ant.'^ Layne  v.  Chesapeake  &  0.  R. 
Co.,  66  W.  Va.  607,  67  S.  E.  1103  (ac- 
tion for  death  of  passenger  shot  by 
special  police  officer). 

In  Birmingham  Railway,  Light  & 
Power  Co.  v.  Coleman,  181  Ala.  478, 
61  So.  890,  an  action  against  a  street 
railroad  company  by  a  passenger  on 
one  of  its  cars,  the  court  held  that 
it  was  not  error  to  instruct  the  jury, 
at  plaintiff's  request,  "that  the  as- 
sault with  a  pistol  on  plaintiff  by  the 
conductor,  which  the  undisputed  evi- 
dence in  this  case,  if  you  believe  it. 


shows  was  committed,  cannot  be  justi- 
fied so  as  to  relieve  defendant  from 
liability  to  its  passenger  therefor,  un- 
less you  find:  First,  that  the  con- 
ductor was  free  from  fault  in  bring- 
ing on  the  difficulty,  if  there  was  a 
difficulty;  second,  that  it  appeared  to 
the  conductor  reasonably,  and  not 
merely  fancifully,  that  it  was  reason- 
ably necessary  to  assault  plaintiff  in 
order  to  protect  his  own  charges,  or 
the  person  of  another  passenger,  and 
that  the  means  adopted  by  the  con- 
ductor were  in  kind  and  degree  no 
more  than  was  reasonable  for  such 
protection,  and  the  court  charges  the 
jury  that  the  burden  of  proving  its 
plea  of  justification  is  on  the  defend- 
ant'' 

88  New  Orleans  &  N.  E.  R.  Co.  v. 
Jopes,  142  XT.  S.  18,  35  L.  Ed.  919  (an 
action  to  recover  for  the  shooting  of 
a  passenger  by  a  conductor  when  the 
passenger  approached,  in  a  threaten- 
ing manner,  with  an  open  knife  in 
his  hand). 
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miseondnet  when  a  oondnetor  uses  force  and  does  mjary  in  simple 
self-defense;  and  the  roles  which  determine  what  is  self-defense  are 
of  universal  application,  and  are  not  affected  by  the  character  of  the 
employment  in  which  the  party  is  engaged.  Indeed,  while  the  courts 
hold  that  the  liability  of  a  common  carrier  to  his  passengers  for  the 
assaults  of  his  employees  is  of  a  most  stringent  character,  far  greater 
than  that  of  ordinary  employers  for  the  actions  of  their  employees^ 
yet  they  all  limit  the  liability  to  cases  in  which  the  assault  and  injury 
are  wrongful.  •  •  •  Here  the  defense  is  that  the  act  of  the  con- 
ductor was  lawful.  If  the  immediate  actor  is  free  from  responsibility 
because  his  act  was  lawful,  can  his  employer,  one  taking  no  direct 
part  in  the  transaction,  be  held  responsible  f  Suppose  we  eliminate 
the  employee,  and  assume  a  case  in  which  the  carrier  has  no  servants^ 
and  himself  does  the  work  of  carriage;  should  he  assault  and  wound  a 
passenger  in  the  manner  suggested  *  *  *  it  is  undeniable  that  if 
sued  as  an  individual  he  would  be  held  free  from  responsibility,  and 
the  act  adjudged  lawful.  Can  it  be  that  if  sued  as  a  carrier  for  the 
same  act  a  different  rule  obtains,  and  he  will  be  held  liat)leT  Has  he 
broken  his  contract'of  carriage  by  an  act  which  is  lawful  in  itself,  and 
which  as  an  individual  he  was  justified  in  doing!  The  question  car- 
ries its  own  answer;  and  it  may  be  generally  affirmed  that  if  an  act 
of  an  employee  be  lawful,  and  one  which  he  is  justified  in  doing,  and 
which  casts  no  personal  responsibility  upon  him,  no  responsibility 
attaches  to  the  employer  therefor.'* 

As  a  general  rule,  abusive  or  opprobrious  language  or  epithets  di- 
rected at  the  carrier's  servant  by  a  passenger  will  not  justify  an 
assault  and  battery  committed  updn  the  passenger  by  such  servant, 
and  the  carrier  will  be  held  liable  notwithstanding  the  provocation 
thus  offered  the  tort  feasor.** 

94  Abusive,  indecent  or  opprobrious  It  does  not  do  so.  One  of  its  own 
"language  or  epithets  employed  by  a  servants  injnres  bim,  and  be  is  denied 
passenger  on  a  street  railway  car  recovery  because  he  is  guilty  of  mis- 
towards  the  motorman  of  the  car  conduct.  His  assault  upon,  or  abuse 
win  not  alone  warrant  an  assault  by  of,  the  servant  may  obviously  excuse 
the  motorman  upon  the  passenger,  nor  the  carrier  from  performance  of  his 
will  the  responsibility  for  any  injuries  contract.  It  may  eject  him  from  its 
which  the  passenger  may  receive  in  train,  but  it  is  difficult  to  see  how  this 
consequence  of  an  assault  be  limited  option  on  Its  part  can  excuse  the  beat- 
to  the  motorman  alone,  but  the  com-  ing  of  the  passenger  or  the  infliction 
pany,  whose  servant  the  motorman  is,  of  other  injury  upon  him  by  way  of 
is  liable  also.' ^  Pacelli  v.  People's  B.  punishment.  This  would 'be  setting 
Co.,  5  Boyce  (Del.)  343,  93  Atl.  560.  one  wrong  against  another  and  would 

The  carrier  '^  contracts  to  carry  the  be  retaliation,  not  remedy.     Scott  v. 

passenger   safely   to   his    detrtination.  Railroad  Co.  [58  Htm  (K.  Y.)  414,  6 
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N.  T.  Supp.  382] ;  Railroad  Co.  v.  Wet- 
more  [19  Ohio  8t.  110,  2  Am.  Rep. 
373] f  Favre  v.  Railroad  Co.,  91  Ky. 
541,  16  8.  W.  370,  and  Peavy  v.  Rail- 
road Co.,  81  Oa.  485, 8  8.  £.  70, 12  Am. 
Bt.  Rep.  334;,  are  the  only  cases,  found 
80  far,  in  which  recovery  has  been 
denied  on  account  of  mere  provoca- 
tion. The  proposition,  asserted  by 
them,  varies  from  the  general  prin- 
ciples of  American  law,  governing  the 
relations  subsisting,  between  passen- 
.ger  and -carrier.  Other  cases,  directly 
in  point,  declare  the  contrary.  *  •  ♦ 
It  seems  to  us  clear  that  provocation 
should  always  be  admissible  matter  in 
mitigation  of  the  damages,  but  cannot 
justify  a  wrong  in  a  civil  action  any 
more  than  in  a  criminal  prosecution, 
but  this  question  does  not  arise  and 
is  not  decided."  Layne  v.  Chesapeake 
Sd  0,  R.  Co.,  66  W.  Va.  607,  67  S.  E. 
1103. 

' '  Where  a  quit  was  brought  against 
H  railroad  company  for  an*  assault  and 
battery  committed  by  its  conductor 
upon  a  passenger,  if  the  conduct  of 
the  passenger  was  such  as  to  justify 
the  act  of  the  conductor,  the  company* 
would  not  be  liable.  If  the  con- 
ductor's act  was  not  justified,  but 
mitigated  by  provocative  words  or 
conduct  of  the  passenger  at  the  time, 
such  mitigation  would  inure  to  the 
benefit  ot  the  company.  But  if  the 
conductor  committed  an  assault  and 
battery  upon  the  passenger,  and  the 
words  and  conduct  of  the  passenger 
were  such  as  to  arouse  the  anger  of 
the  conductor  and  to  tend  to  provoke 
a  difficulty,  but  not  such  as  to  justify 
the  act  of  the  conductor,  this  would 
not  free  the  company  from  liability." 
Mason  v.  Nashville,  C.  &  St.  L.  R.  Co., 
135  Ga.  741,  33  L.  R.  A.  (N.  S.)  280, 
70  S.  E.  225  (headnote  by  the  court), 
reviewing,   and  modifying,   so   as  to 


conform  them  to  the  rule  laid  down, 
Macon  Railway  &  Light  Co.  v.  Maaon, 
123  Qa.  773,  51  8.  E.  569;  Dannen- 
berg  V.  Berkner,  118  Oa.  885,  45  8.  E. 
682;  Central  of  Georgia  R.  Go.  v. 
Motes,  117  Ga.  923,  62  L.  R.  A.  507, 
97  Anu  St  Rep.  223,  43  8.  £.  990; 
Georgia  Railroad  &  Banking  Co.  v. 
Hopkins,  108  Ga.  324,  75  Am.  St.  Rep. 
39,  33  S.  E.  965;  City  Elee.  Ry.  Oa 
V.  Shropshire,  101  Ga.  33,  28  8.  E. 
508;  Georgia  Railroad  ft  Banking  Co. 
V.  Richmond,  98  Ga.  495,  25  8.  E.  565; 
Peavy  v.  Georgia  Railroad  ft  Banking 
Co.,  81  Ga.  485,  12  Am.  St.  Rep.  334,  8 
8.  £.  70.  See  also  Georgia  By.  ft 
Elee.  Co.  v.  Wheeler,  141  Ga.  363,  80 
8.  E.  993. 

If  a  conductor,  in  the  course  of  his 
duties  on  a  car  carrying  passengers, 
strikes  one  passenger  and  knocks  him 
against  another  passenger,  injuring 
the  latter,  it  is  no  defense  to  a  suit 
brought  against  the  company  by  the 
injured  passenger  that  the  other  pas- 
senger had  used  opprobrious  language 
to  the  conductor.  Georgia  B.  ft  Elee. 
Co.  V.  Rich,  9  Ga.  App.  497,  71  8.  E. 
759. 

But  see  Scott  v.  Central  Park,  N.  ft 
E.  R.  Co.,  6  N.  Y.  Supp.  382,  an  action 
against  a  street  railroad  company  for 
an  assault  committed  by  the  driver  of 
one  of  its  cars  upon  the  plaintiff 
while  the  latter  was  a  passenger  on  the 
car,  in  which  the  New  York  Supreme 
Court  at  general  term  said  (Daniels, 
J.,  concurring  only  in  the  judgment  of 
reversal  which  concurrence  he  placed 
on  the  ground  of  excessiveness  of  the 
verdict):  "The  evidence  upon  the 
part  of  the  defendant  in  this  action 
showed  that  the  plaintiff  got  upon  the 
front  platform  of  one  of  the  ears  of 
the  defendant.  Upon  boarding  the  car 
he  commenced  an  altercation  with  the 
driver,  using  language  which  was  very 
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of  protecting  its  passengers  from  tortiotis  injuries  at  the  hands  of 


abvtlTey  insulting,  and  ealenlated  to 
bring  aboat  a  personal  encounter, 
whieh  result  followed  to  the  detriment 
of  the  plaintiff.  The  plaintiff,  upon 
his  party  denied  this  eyiden<;e,  but  it 
seems  to  have  been  substantiated  by* 
an  intelligent  and  credible  witness. 
Upon  the  conelusion  of  the  trial  the 
learned  court  was  asked  to  charge  the 
joiy,  among  other  things,  that  if  they 
believed  that  the  plaintiff  commenced 
the  altercation,  and  in  the  course  of  it 
addressed  indecent  and  insulting  lan- 
guage to  the  driver,  and  language 
sueh  as  was  calculated  or  likely  to 
produce  the  assault,  that  the  verdict 
must  be  for  the  defendant,  which  the 
«onrt  refused  to  charge,  and  the  db- 
fendant  excepted.  This  we  think  was 
error.  It  is  undoubtedly  true  that  a 
common  carrier  of  passengers  under- 
takes to  protect  passengers  from  the 
negligence  or  wilful  misconduct  of  its 
servants  while  engaged  in  perform* 
ing  a  duty  whieh  the  carrier  owed  to 
the  passengers.  But  it  has  not  as  yet 
been  held  that  where  a  passenger  by 
his  own  misbehavior  while  being  trans- 
ported has  provoked  a  personal  quar- 
rel between  himself  and  om^  of  the 
employees  of  the  carrier,  that  the  car- 
rier is  liable  for  the  results.  It  may 
be  true  that  the  use  of  abusive  lan- 
guage to  the  driver  did  not  justify 
the  assault,  as  far  as  the  driver  is 
eoneemed,  in  the  eyes  of  the  criminal 
law;  but  there  is  no  reason  for  hold- 
ing that  where  a  passenger,  by  his 
own  improper  and  insulting  behavior 
while  a  passenger  upon  the  road  of 
the  railway  company,  brings  upon  him- 
self an  assault,  the  carrier  should  be 
responsible.  Carriers  are  to  be  held 
to  the  stricteirt  responsibility.  They 
must  treat  their  passengers  respeet- 
fuUy,  and  iHroteet  them,  so  far  as  they 
reasonably  can,  from  injury  or  insult 
on  the  part  of  their  employees.    But 


there  is  also  a  responsibility  on  the 
part  of  the  passenger.  He  is  bound  to 
conduct  himself  in  an  orderly  and 
decent  manner,  and,  if  he  forgets  his 
obligations,  and  'by  his  indecent  be- 
havior, and  by  the  use  of  language 
which  is  morally  certain  to  end  in  a 
personal  encounter,  he  succeeds  in  his 
effort  to  bring  about  such  a  result, 
certainly  the  carrier  cannot  be  bound 
to  protect  the  passenger,  under  such 
circumstances,  from  the  natural  and 
probable  results  of  his  own  act.  It  is 
dear  that  the  act  of  the  driver  was 
not  in  the  course  of  his  employment^ 
and  the  defendant  can  only  be  held 
under  the  rule  that,  as  the  passenger 
must  submit  himself  to  the  custody  of 
the  employees  of  the  carrier,  the  car- 
rier must  be  responsible  even  for  the 
wilful  acts  of  the  employees  which 
result  in  a  trespass  against  the  pas- 
senger. But  the  reason  of  such  a  rule 
can  have  no  application  to  a  case 
where  the  trespass  is  brought  about 
by  the  improper  behavior  of  the  pas- 
senger, whieh  caused  th9  assault  of 
whieh  he  complains*  The  duties  of 
the  carrier  and  the  passenger  are  re- 
ciprocaL  The  carrier  is  bound  to  pro- 
tect the  passenger,  and  the  passenger, 
in  order  to  entitle  himself  to  such  pro- 
tection, is  bound  to  behave  himself  in 
a  decent  and  orderly  manner.  Of 
course  this  question  must  be  con- 
sidered in  reference  to  this  exception. 
If  the  evidence  on  the  i>art  of  the  de- 
fendant was  true  in  regard  to  the 
roaaner  in  which  this  assault  was 
provoked,  it  was  a  question  for  the 
jury;  and,  if  the  jury  found  upon  the 
evidence  in  this  case  in  favor  of  th^ 
plaintiff,  the  request  in  question  hav- 
ing been  charged,  there  would  have 
been  no  reason  for  disturbing  the  ver- 
dict. But  it  seems  to  us  that  the  de- 
fendant had  a  right  to  have  this  ques- 
tion submitted  to  the  jury  with  proper 
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strangers  generally,^  ''no  obligation  rests  npon  the  railroad  company 
or  upon  its  servants  in  charge  of  the  train  to  prevent  the  arrest  of  one 
who  happens  to  be  upon  its  train  by  an  cl&aer  duly  empowered  to 
make  such  arrest/' **  A  contract  of  carriage  is  not  to  be  made  a 
means  of  escape  and  the  carrying  vehicle,  a  sanctuary  for  those  guilty 
o|, crime.  Henee  it  is  that  ''the  law  does  not  impose  the  duty  on  the 
conductor  to  resist  or  interfere  with  the  authority  of  an  ofScer  acting 


instractions,  and,  if  they  found  that      with  tbe  intent  of  bringing  about  the 


the  assault  had  been  provoked  by  un- 
seemly behavior  on  the  part  of  Ihe 
plaintiff,  no  reeovery  could  be  had." 
It  is,  however,  with  the  view  of  the 
matter  taken  by  Mr.  Justice  Daniels 
that  the  Supreme  Court,  Appelate 
Division,  concurs  in  Weber  v.  Brook- 
lyn, Q.  0.  &  S.  B.  Co.,  47  N.  Y.  App. 
Div.  306,  68  N.  Y.  Bupp.  1.  In  his 
dissenting  opinion,  Daniels,  J.,  said: 
"The  court  did  charge  the  jury  that 
the  plaintiff  was  not  entitled  to  re- 
cover if  he  provoked  the  assault  by 
his  acts,  or  threats  'of  personal  vio- 
lence. This  was  required  by  the  case, 
for  the  reason  that  the  driver  testi- 
fied that  he  was  first  personally  as- 
situlted  by  the  plaintiff.  The  requests 
refused  by  the  court  were  made  upon 
the  theory,  that  the  coarse,  insulting, 
and  provoking  words  of  the  plaintiff 
would  of  themselves  justify  or  excuse 
the  assault  of  the  driver.  But  the 
law  is  settled  that  words  alone  will 
not  excuse  a  resort  to  personal  vio- 
lence. For  that  reason  these  requests 
could  not  be  charged.  But  the  fa'dt 
that  the  plaintiff  brought  on  the  al- 
tercation, and  made  use  of  language 
naturally  calculated  to  provoke  the 
driver,  went  very  decidedly  in  mitiga- 
tion of  the  damages.''  After  quoting 
this  language  of  Justice  Daniels,  the 
court,  in  Weber  v.  Brooklyn,  Q.  C. 
&  S.  B.  Co.,  supra,  said:  "This  states 
the  law  as  we  understand  it  *  *  *• 
To  avoid  any  possible  misunderstand- 
ing, it  may  be  well  to  add  that,  of 
course  the  passenger  could  not  recover 
if   he  used   the   provoking  language 


assault  whkh  followed.  fRion^  we 
are  naturally  reluctant  to  differ  from 
the  prevailing  opinion  of  the  general 
term  in  another  department,  we  are 
constrained  to  do  ao  when  the  view  of 
the  minority  seems  to  us  so  muck 
better  supported  in  reason  and  an- 
thority.*' 

That  aggravating  conduct  goes  in 
mitigation  of  compensatory  damages, 
see  further,  Freedman  v.  Metropoli- 
tan St.  B.  Co.,  89  N.  Y.  App.  Div.  486, 
85  N.  Y.  Supp.  986. 

USee  §3357,  supra. 

86  Mayfield  v.  St.  Louis,  I.  M.  ft  6. 
B.  Co.,  97  Ark.  24,  32  L.  B.  A.  (N.  8.) 
525,  133  6.  W.  168. 

In  Thompkins  v.  Missouri,  K.  ft  T. 
By.  Co.,  211  Fed.  391,  52  L.  B.  A. 
(N.  S.)  791,  the  court  said  (headnote 
by  the  court) :  * '  It  is  the  duty  of  the 
Pullman  Company  to  exercise  reason- 
able care  and  diligence  to  protect  the 
passengers  in  its  cars  from  unlawful 
discomforts,  attacks,  inconveniences, 
insults,  and  injuries.  That  duty,  how- 
ever, does  not  require  it  or  its  em- 
ployees to  substitute  their  opinions  of 
the  law  and  of  the  duty  of  officers 
of  the  Itfw  for  the  judgment  of  the 
latter  and  to  interfere  with  and  ob- 
struct the  discharge  by  the  officers  of 
their  duties,  and  the  failure  of  the 
Pullman  Company  and  its  employees 
to  obstruct,  interfere  with,  or  prevent 
the  arrest  and  removal  of  a  passenger 
from  a  car  by  the  officers  of  the  law 
does  not  constitute  actionable  negli- 
gence. 


fi 
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under  color  of  his  office.  •  •  •  The  duty  to  protect  the  passenger 
from  violence  or  assault  from  others  does  not  demand  that  the  conduc- 
tor should  place  himself  in  opposition  to  the  due  administration  of 
the  law ;  and  he  cannot  therefore  be  said  to  be  guilty  of  misconduct 
or  of  negligence  where  he  simply  submits  to  and  complies  with  the 
request  or  demands  of  those  officers  whose  duty  it  is  to  enforce  the 
criminal  laws.  •  •  •  While  a  railroad  company  is  liable  in  dam- 
ages for  a  wrongful  arrest  and  false  imprisonment  of  a  passenger 
made  or  caused  by  its  conductor  in  charge  of  the  train  without  prob- 
able cause,  although  such  arrest  was  in  violation  of  the  authority 
given  him  by  the  company,  yet  it  cannot  be  held  liable  for  an  arrest 
made  by  an  officer  without  the  procurement  or  instigation  of  such  con- 
ductor."*^ Accordingly,  liability  on  the  part  of  the  carrier  for  an 
arrest  by  an  officer  of  the  law  will  arise,  if  at  all,  only  when  its  serv- 
ant instigated  ^  or  voluntarily  assisted  the  officer  in  making  the  ar- 


37  MaTfield  v.  St.  Louis,  I.  If.  ft  B. 
B.  Co.,  i>7  Ark.  24,  32  L.  B.  A.  (N.  a) 
525,  133  8.  W.  168. 

t«  Texas  Midland  B.  B.  ▼.  Dean,  98 
Tex.  517,  70  L.  B.  A.  948,  85  &  W. 
1135.  See  also  Polonsky  v.  Pennfyl- 
Tania  B.  Co.,  184  Fed.  561.     . 

NoABuity  in  an  action  against  a  rail- 
road company  for  not  protecting  the 
plaintiff  while  he  waa  a  passenger  oa 
its  train  from  an  unlawful  arrest|  for 
a  eapital  offense  eommifted  in  a  foT^ 
eign  state,  at  the  hands  of  offt^ers  of 
the  law,  affirmed.  Owens  v.  Wilming- 
ton ft  W.  B.  Coj,  126  N.  G.  139,  78  Am. 
8t  Bep.  642,  35  8.  £.  259.  Said  the 
court:  ''In  the  present  ease  the  de- 
fendant was  wholly  ignorant  of  the 
occorrenee,  and  its  conductor  did  not 
originate  the  cause  or  instigate  or  par- 
ticipate  in  the  arrest.  It  would  be 
vain  and  unreasonable  to  require  him 
to  resist  an  officer  of  the  law  or  the 
law  itself.  Whether  the  officer  had 
authority  or  probable  cause  for  mak- 
ing thft  arrest  is  not  material.  The 
conductor  was  confronted  with  a 
known  officer  of  the  law,  with  suffi- 
cient force  to  carry  out  his  purpose.'' 

A  street  car  passenger,  arrested  by 
a  policeman,  as  he  was  stepping  from 
the  ear,  at  the  request   of  the  ear 


driver,  who  had  changed  a  ooin  for 
him  as  he  was  required  to  do  in  order 
that  such  passenger  mi|^t  have  the 
proper  change  to  d^>osit  in  the  fare 
box,  on  the  wrongful  charge  of  pass- 
ing counterfeit  money,  has  no  right  of 
action  against  the  car  company  for 
malicious  prosecution,  it  not  being 
shown  ''that  the  charge  against  plain- 
tiff, and  his  consequent  arrest,  insti- 
gated by  the  driver  of  the  ear,  was 
done  in  the  exercise  of  the  functions 
in  which  he  was  employed.  The  driver 
had  no  instructions  to  make  arrest  for 
the  passing  of  counterfeit  money.  No 
inference  of  such  authority  can  be 
drawn  from  the  fact  of  changing 
money  for  passengers.  He  does  this 
at  his  own  risk  and  responsibility; 
the  company  loses  nothing  if  counter- 
feit coin  is  accepted  by  the  driver,  as 
he  is  charged  with  it.  It  has  no  in- 
terest, therefore,  in  the  arrest  of  the 
person  attempting  to  pass  counterfeit 
money,  other  than  that  which  induces 
every  citizen  to  make  known  crime 
when  committed.  It  may  be,  as  al- 
leged by  plaintiff,  that  the  act  was 
malicious,  wilful,  and  tortious,  but,  as 
it  was  not  done  within  the  scope  of 
the  driver's  employment,  the  defend- 
ant company  cannot  be  held  responsi- 
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rest.'*  Some  dicta,  however,  tend  to  the  view  that  the  company  nmay  be 
liable  if  the  carrier  or  its  servants  charged  with  the  protecticn  of 
its  passengers  fails  to  protect  against  an  arrest  and  search  known  by 


b\e  in  damages.  Bev.  Civil  Code,  art 
2320."  Laffitte  v.  New  Orleans  City 
ft  L.  B.  Co.,  43  La.  Ann.  34,  12  L.  B. 
A.  337,  8  So.  701. 

as  Texas  Midland  B.  B.  y.  Dean,  98 
Tex.  517,  70  L.  B.  A.  943,  85  8.  W. 
1135,  an  action  against  a  railroad 
company  for  the  wr4>ngfnl  arrest  of 
a  passenger  while  the  latter  was  at 
defendant's  station  and  about  to 
board  defendant's  train,  which  arrest 
was  made  by  a  city  policeman  volun- 
tarily assisted  by  defendant's  bag- 
.  gage-master.  The  court  said:  "It 
appears  that  the  baggage-master  was 
one  of  the  employees  selected  by  the 
defendant  to  render  service  to  pas- 
sengers about  the  station  provided  for 
their  use,  and  that  he  was  present 
and  on  duty  when  the  arrest  was  made. 
In  such  places  the  passenger  is  as 
much  entitled  to  proper  treatment  and 
protection  83  when  he  is  aboard  a 
conveyance;  and  employees  put  there 
to  be  brought  in  contact  with  passen- 
geris,  and  to  render  to  them  services 
due  to  them  from  the  carriers,  are 
as  fully  within  the  principle  [of  lia- 
bility] stated  as  are  such  employees 
upon  trains  and  vessels." 

Even  if  the  rule  that  exempts  from 
liability  one  who  at  the  command  of 
.  an  officer  of  the  law  assists  'him  in 
making  an  illegal  arrest  applies  also 
to  one  who  thus  assists  such  an  officer 
in  the  making  of  an  illegal  search  of 
the  person,  it  will  not  operate  to  pro- 
tect a  railroad  company  from  liability 
for  the  participation  of  its  station 
agent  in  such  a  search  of  the  person 
of  a  passenger  where  it  does  not  ap- 
pear that  the  officer  requested  the 
agent's  assistance.  Nashville,  0.  ft  St. 
L.  By.  V.  Crosby,  183  Ala.  237,  62  So. 
889. 

In  Bowden  v.  Atlantic  Coast  Line 


B.  Co.,  144  N.  C.  28,  12  Ann.  C&s.  783, 
66  6.  E.  558,  it  was  held  that  neither 
the  surrender  by  the  conductor  to  the 
officer,  on  his  demand,  of  the  Isej  to 
the    train's    water-closet,    in    whieh, 
without  the  knowledge   of   the  con- 
ductor, plaintiff  had  taken  refuge  and 
had  bolted  himself  in,  nor  the  holding 
of  the  train  at  the  station  for  a  time 
longer  than  usual,  was  evidence  of  a 
purpose  on  the  conductor's  part  ac- 
tively to  aid  and  abet  the  officer  in 
arresting  the  plaintiff. 

"Being  authorized  to  make  the  ar- 
rest, the  peace  officers  would  have 
been  justified  in  using  any  force  neces- 
sary to  this  end,  and  the  agents  and 
servants  of  the  defendant  would  have 
been  acting  contrary  to  law  if  they 
had  refused  to  permit  the  arrest  to  be 
made.  The  peace  officers,  acting  with- 
in their  authority,  superseded  the  au- 
thority of  the  conductor  and  servants 
of  the  defendant  in  charge  of  the 
train,  the  plaintiffs  [mother  and 
daughter  arrested  in  berth  believed  to 
be  occupied  by  a  murderess  of  a  for- 
eign state],  by  operation  of  law,  were 
transferred  to  the  custody  of  the 
policemen,  and  the  train  officials 
ceased  to  have  any  control  over  them, 
and  the  defendant  could  not,  there- 
fore, be  held  liaible  for  any  of  the  in- 
dignities suffered  by  the  plaintiifs. 
•  •  •  In  the  case  now  before  us 
the  defendant  riiilroad  company  took 
on  passengers  and  undertook  to  cany 
them,  subject  to  the  laws  of  this  state, 
to  their  destination.  At  Syracuse 
peace  officers,  acting  under  the  law, 
came  on  board  and  interrupted  the 
defendant  in  the  performance  of  its 
contract,  and  it  cannot,  we  believis,  be 
held  answerable  to  the  plaintiifs  in 
this  action.  It  is  not  material  even 
that  there  may  have  been  no  felony. 
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it  or  its  servant  to  be  illegal^  or  even  perhaps  where  they  should 
have  known  that  the  arrest  was  illegal.^ 

In  line  with  those  decisions^  heretofore  diseussed,  regarding  the 
liability  of  one  for  the  torts  of  special  police  ofiSc^rs  emi^oy^  by 


The  peaee  officers  had  apparent  au- 
thority to  make  the  arrest.  It  was  a 
matter  of  common  notoriety  that  a 
series  of  murders  had  been  committed 
in  the  state  of  Indiana,  and  the  per- 
petrator of  these  crimes  was  believed 
to  be  Mrs.  Gunness.  These  peace  of- 
ficers told  the,  defendant 's  conductor 
that  they  were  after  Mrs.  Qunness, 
who  was  believed  to  be  on  car  1  and 
in  berth  1,  according  to  information 
received  from  the  police  department 
of  Boehester,  and  the  conduct  of  the 
conductor  [who  pointed  out  the  desig- 
nated berth  and  advised  the  plaintiffs 
to  leave  the  train  with  the  officers 
-without  trouble]  and  other  members 
of  the  train  crew  was  in  accordance 
with  law,  and  involved  no  liability  to 
the  plaintiffs.**  Burton  v.  New  York 
Cent,  ft  H.  Biver  B.  Co.,  147  N.  Y. 
App.  Div,  657,  132  N.  Y.  Supp.  628, 
directing  verdict  for  defendant 
(Thomas,  J.,  dissenting). 

40 "When  a  known  officer  of  the 
law,  in  the  apparent  exercise  of  offi- 
cial authority,  and  not  exceeding  the 
limits  of  his  customary  functions,  dis- 
turbs the  peace  and  personal  security 
of  a  passenger,  it  is  not  the  duty  of 
the  carrier  or  its  servants  to  intervene 
for  the  protection  of  the  passenger. 
•  •  ♦  If  the  carrier 's  servant  knows 
that  the  arrest  or  search  is  illegal, 
it  would  doubtless  be  his  duty  to  make 
inquiry  into  the  matter  and  to  make 
seasonable  and  suitable  protest  for 
the  protection  of  the  passenger.  But 
it  would  be  contrary  to  good  order 
and  sound  policy  to  require  the  car- 
rier's servant  to  forcibly  contest  with 
an  officer  the  rightfulness  and  pro- 
priety of  his  action  in  making  an 
anresty  or  a  search,  onless,  perhaps,  it 


is  aeeompanied  by  palpably  abusive 
and  improper  treatment  not  germane 
to  his  official  acts.  But  where  the 
arrest  or  search  is  made  by  a  known 
officer  who  is  invested  with  the  gen- 
eral anthprity  to  do  such  acts,  the  car- 
rier's  servant  is  under  no  duty  to  in- 
quire whether  he  is  in  fact  acting  offi- 
cially or  with  lawful  authority  in  the 
particular  case.  He  may  assume  these 
things  and  is  under  no  duty  tp  inter- 
fere with  the  officer."  Nashville,  C. 
k  St.  L.  By.  V.  Crosby,  183  Ala.  237, 
62  So.  889. 

*l"It'is  essential  to  the  mainte- 
nance of  the  law  that  its  processes 
should  be  promptly  executed,  and  its 
officers  allowed  to  proceed  without  in- 
terference, except  in  cases  where  sucl^ 
interference  is  plainly  justified.  When 
the  arrest  is  by  officers  of  the  law,  ai^ 
is  apparently  regular,  and  there  is 
nothing  to  put  the  company  on  notice 
that  the  arrest  is  illegal,  the  company 
cannot  be  held  liable  for  a  failure  to 
interfere  with  the  officers  and  prevent 
the  arrest.  It  would  be  going  too  far 
to  hold  that  the  conductor  of  a  rail- 
road company  should  interfere  with 
officers  of  the  law  and  prevent  an  ar- 
rest merely  because  he  did  not  know 
whether  or  not  they  were  acting  with- 
in their  power  and  authority.  We 
think  the  correct  rule  is  that  a  rail- 
road company  is  not  liable  for  a  fail- 
ure of  the  conductor  to  protect  a  pas* 
senger  from  unlawful  arrest,  unless 
the  conductor  knows,  or  the  facts  and 
circumstances  known  to  him  are  such 
as  to  apprise  a  person  of  ordinary 
prudence,  that  the  arrest  is  unlaw- 
ful." Louisville  k  N.  B.  Co.  v.  Byr- 
ley,  152  Ky.  35,  Ann.  Cas.  1915  B 
240,  153  8.  W.  36. 
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him,^  it  has  been  held  that  a  railroad  company  is  not  released  from 
its  duty  to  protect  the  passengers  on  its  train  from  unlawful  violence 
on  the  part  of  its  conductor  by  reason  of  the  fact  that  such  conductor 
is,  und^  the  statute,  a  peace  officer  of  the  state.^  So,  while  under 
the  Arkansas  statute,^  making  railroad  conductors  peace  officers  for 
the  purpose  of  arresting  intoxicated  persons  on  their  trains,  a  rail- 
road company  will  not  be  liable  for  the  act  of  its  conductor  in  arrest- 
ing any  person  as  long  as  such  conductor  was  acting  in  good  faith 
and  vdth  ordinary  care,  it  will  be  liable  if  the  conductor  did  not  exer- 
cise ordinary  care  to  ascertain  whether  a  person  arrested  was  drunk, 
or  did  not  act  in  good  faith,  i.  e.,  with  the  honest  purpose  to  dischai^ 
his  duty  under  the  circumstances.*    The  Supreme  Court  of  North 


See  §  3352,  3upra. 
tfSoathern   B.   Co.  v.  Orubbs,  115 
Va.  876,  80  S.  E.  749. 

A  statute  conferring  on  carriers' 
conductors  all  of  the  powefs  of  con- 
servators of  the  peace  does  not  re- 
lieve a  carrier  from  liability  for  the 
tortious  acts  of  its  conductor  com- 
mitted while  he  was  "engaged  in  ac- 

'tual  discharge  of  official  functions. '' 
Wilhelm  v.  Parkersburg,  M.  &  I.  B. 
to.,  74  W.  Va.  678,  82  S.  E.  1089 
(quoted  words  from  court's  syllabus). 
See  also  Oillingham  v.  Ohio  Biver  B. 
Co.,  35  W.  Va.  603,  14  S.  E.  243. 

In  (Georgia  By.  &  Elec.  Co.  v. 
Wheeler,  141  Qa.  363,  80  S.  E.  993,  it 
was  held  that  "the  presiding  judge 
having  charged  that  the  conductor  on 
the  electric  street  car  had  authority 
to  arrest  disorderly  persons,  substan- 

.tially  as  declared  by  sections  926  and 
927  of  the  Penal  Code  of  1910,  there 
was  no  error  in  further  charging  that 
if  the-  defendant 's  conductor  arrested 
the  plaintiff,  and  while  the  plaintiff 
was  under  arrest  the  conductor  struck 
him  in  the  face,  or  on  the  head,  or  in- 
flicted upon  him  a  personal  injury,  the 
defendant  would  be  liable,  and 
the  plaintiff  could  recover,  unless  the 
conductor  was  justifiable,  and  that  the 
conductor  would  be  justifiable  in  using 
such  force  as  was  necessary  to  pre- 
vent any  attempt  whieh  the  plaintiff 


made  to  inflict  an  injury  upon  the 
conductor.  In  the  light  of  the  plead- 
ing and  evidence,  the  giving  of  this 
charge  furnishes  no  ground  for  a  re- 
versal." 

M  Acts  1909,  p.  100,  §  3. 

46  St.  Louis,  I.  M.  ft  S.  B.  Co.  v. 
Hudson,  95  Ark.  506,  130  S.  W.  534. 

The  Iowa  statute  (Acts  33rd  Gen. 
Assem.  [1909]  c.  141),  whieh  gives 
the  conductor  of  a  railroad  train  or 
street  car  carrying  passengers,  the 
right,  inter  alia,  to  eject  any  person 
found  thereon  in  a  state  of  intoxica- 
tion, drinking  intoxicating  liquor  as 
a  beverage  or  using  profane  or  in- 
decent language,  and,  for  the  purpose 
of  so  doing,  to  call  to  his  aid  any 
fellow  employee,  ''does  not  impose 
any  duty  upon  a  conductor,  nor  does 
it  declare  that  in  exercising  any  au- 
thority which  the  statute  purports  to 
give  him  he  is  a  public  officer.  It  pur- 
ports to  authorize  acts  by  a  conductor 
which  may  be  somewhat  broader  in 
scope  than  those  which  he  would  be 
justifled  in  exercising  as  the  agent  or 
servant  of  a  common  carrier  of  pas- 
sengers; but  it  does  not  purport  to 
relieve  the  railroad  company  of  any 
liability  on  account  of  his  misconduct 
in  attempting  to  exercise  his  author- 
ity"; and  notwithstanding  a  passen- 
ger is  guilty  of  violating  the  statute 
such  fact  will  not  serve  to  justify  nor 
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Dakota,  however,  has  held  that  a  railroad  conduct(»r,  discharging  the 
duty  imposed  upon  him  by  the  North  Dakota  statutey^.whieh  makes 
it  a  crime  publicly  to  drink  or  offer  to  another  any  intoxicating  bever- 
age upon  a  train  carrying  passengers  in  the  state,  except  in  certain 
enumerated  cases,  confers  police  powers  on  passenger  conductors,  and 
requiires  them  to  arrest  persons  who  shall,  in  their  presence  or  to  their 
knowledge,  offend  against  the  statute,  and  to  deliver  such  persons  to  a 
policeman,  constable,  or  other  peace  officer  to  be  by  him  informed 
against  and  prosecuted,  acts  not  to 'protect  nor  to  carry  out  the  rail- 
road company's  implied  contract  to  protect  the  arrested  passenger's 
fellow  passengers,  and  not  in  violation  of  the  company's  duty  to 
protect  the  passenger  arrested,  but  acts  at  the  behest  and  command 
and  for  and  in  the  interest  of  the  state,  and  the  company,  therefore^ 
will  not  be  liable  to  one  of  its  passengers  for  his  wrongful  arrest  by 
its  conductor  acting  under  such  statute.*^ 

§3369.  — Exemplary  damages.  While  some  of  the  courts  take 
the  position  that  where  a  corporation  is  guilty  of  a  breach  of  its  duty 
to  protect  those  to  whom  it  sustains  a  contract  relation  from  tortious 
injury  at  the  hands  of  its  servants  and  third  persons,^  it  will  be 
liable,  ipso  facto,  not  only  for  compensatory  damages  but,  if  the  act 
complained  of  has  the  necessary  characteristics,  for  exemplary  dam- 
ages as  well ;  *•  others  incline  to  the  opinion  that  damages  of  the  latter 


excuse  tlie  company  for  the  act  of  its 
conductor  in  assaulting  or  mistreating 
the  offending  passenger,  for  while  it 
is  proper  for  the  conductor  to  use  all 
reasonable  means  at  his  command  to 
preserve  order  and  protect  other  pas- 
sengers from  inconvenience  or  annoy- 
ance even  to  the  extent  of  ejecting 
an  offensive  passenger,  it  is  his  duty 
in  so  doing  to  use  no  more  force  than 
is  reasonably  necessary.  Heggen  v. 
Ft.  Dodge,  D.  M.  &  S.  B.  Co.,  150 
Iowa  313,  130  N.  W.  148. 

46  Laws  1911,  c.  228. 

47  Houston  v.  Minneapolis,  St.  P.  ft 
e.  S.  M.  B.  Co.,  25  N.  D.  469,  46  L.  B. 
A.  (N.  S.)  589,  Ann.  Cas.  1915  C  529, 
141  N.  W.  994. 

4S  See  §  3356,  supra. 

49 "It  may  *  ♦  ♦  be  taken  as 
settled  law  in  this  state  that  punitive 
damages  may  be  awarded  against  a 


railway  corporation  for  the  wanton 
and  malicious  torts  of  its  servants,  al- 
though the  corporation,  aside  from 
the  conduct  of  its  servants,  may  be 
entirely  blameless."  Pine  Bluff  &  A. 
B.  B.  Co.  V.  Washington,  116  Ark. 
179,  172  S.  W.  872  (shooting  of  pas- 
senger by  brakeman).  See  also  St. 
Louis,,  I.  M.  &  S.  B.  Co.  v.  Jackson, 
118  Ark.  391,  L.  B.  A.  1915  E  668,  177 
S.  W.  33. 

A  railroad  company  "is  liable  for 
exemplary  damages  in  case  of  an  in- 
jury to  a  passenger  resulting  from  a 
violation  of  duty  by  one  of  its  em- 
ployeea  in  the  conduct  of  the  train, 
if  it  be  aecompanied  by  oppression, 
fraud,  malice,  insult,  or  other  wilful 
misconduct,  evincing  a  reckless  dis- 
regard of  consequences. '  *  Louisville  & 
N.  B.  Co.  V.  Ballard,  85  Ky.  307,  7  Am. 
St.  Bep.  600,  3  S.  W.  530.     See  also 
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class  cannot  be  imposed  upon  the  corporation  where  it  has  not  par- 
ticipated in  the  commission  of  the  tortious  act  nor  authorized,  ratified, 


Southern  R.  Go.  v.  Crone,  51  Ind.  App. 
300,  99  N.  E.  762. 

The  jury  may  award  exemplary 
damagfea  against  a  carrier  for  the  act 
if  its  conductor  in  using  profane  lan- 
guage in  the  presence  of  a  female  pas- 
senger. Birmingham  Bailway,  Light 
k  Power  Go.  v.  Olenn,  179  Ala.  263,  60 
So.  111.  It  will  be  error,  however,  to 
authorize  the  jury  to  award  exemplary 
damages  against  a  railroad  company 
for  merely  ^* indecorous"  conduct  of 
its  trainmen  towards  a  female  passen- 
ger. Louisville  ft  N.  B.  Go.  v.  Bal- 
lard, 85  Ey.  307,  7  Am.  8t.  Bep.  600, 
3  S.  W.  530.  Said  the  court:  "The 
term  is  too  broad.  •  •  ♦  This,  as 
defined  by  Webster,  and  as  commonly 
understood,  means  impolite,  or  a  viola- 
tion of  good  manners  or  proper  breed- 
ing. It  is  broad  enough  to  cover  the 
slightest  departure  from  the  most 
polished  politeness  to  conduct  which 
is  vulgar  and  insulting.  It  does  not 
necessarily,  or,  indeed,  generally,  in- 
volve an  insult.  The  latter  sissumes 
superiority,  and  offends  the  self-re- 
spect of  the  person  to  whom  it  is  of- 
fered, while  the  former  excites  pity 
or  contempt  for  the  one  guilty  of  it. 
A  word  or  act  may  be  both  indecorous 
and  insulting,  but  yet  it  often  lacks 
the  essential  elements  of  an  insult." 

Exemplary  damages  may  be  re- 
covered against  a  railroad  company 
by  a  passenger  who  was  ejected  from 
its  train  on  his  failure  to  pay  the  cash 
fare  demanded  upon  the  wrongful  re- 
fusal of  his  ticket  when  the  conductor 
manifested  such  a  reckless  indiffer- 
ence to  the  rights'  of  the  passenger  in 
examining  the  ticket  and  ejecting 
him  from  the  train  as  to  establish 
gross  negligence  amounting  to  wan- 
tonness. Southern  Kansas  B.  Go.  v. 
Bice,  38  Kan.  398,  5  Am.  St.  Bep.  766, 
16  Pac.  817. 


Evidence,  in  an  action  against,  a 
railroad  company  fpr  an  assault  and 
battery  by  the  cook  on  its  train  upon 
a  passenger  thereon,  held  to  justify 
the  submission  to  the  jury  of  the 
question  of  exemplary  damages.  Oer- 
mann  v.  Great  Northern  .B.  Go.,  117 
Minn.  310,  135  N.  W.  750.  (In  this 
case,  however,  the  court  declared  that 
if  the  cook,  who  was  colored,  opened 
the  fight  'Hhe  admitted  fact  that  the 
plaintiff  called  him  [the  cook]  a 
'coon'  mitigates,  but  does  not  justify, 
his  act;  and,  if  the  fight  had  not  been 
renewed,  the  submission  to  the  jury 
of  the  question  of  exemplary  damages 
would  have  been  error.*') 

When  a  street  car  conductor,  acting 
at  the  time  in  the  line  of  his  employ- 
ment, eommits  a  wanton  and  mali- 
cious assault  and  battery  upon  a  pas- 
senger, the  jury,  in  an  action  against 
the  street  car  company  for  such  tort, 
may  be  permitted  to  impose  exemplary 
damages.  Lexington  By.  Go.  v.  Gozine, 
23  Ky.  L.  Bep.  1137,  64  S.  W.  848. 

Exemplary  damages  may  be  as- 
sessed against  a  railroad  company  for 
an  assault  and  battery  committed  by 
one  passenger  upon  another,  provided 
the  passenger  assaulted  did  not  desire 
and  seek  the  injury  which  was  done 
him,  for  the  purpose  of  recovering 
from  the  company  therefor.  Murphy 
v.  Western  Sb  A.  B.  B.,  23  Fed.  637, 
641. 

On  reversing  a  judgment  for  the 
plaintiff  who  sued  the  defendant  rail- 
road company  for  an  assault  and  bat- 
tery committed  upon  him  and  for  in- 
sult and  abusive  treatment  accorded 
him  by  the  company's  conductor  while 
he  was  a  passenger  on  its  train,  the 
Kentucky  Gourt  of  Appeals,  in  Louis- 
ville B.  Co.  V.  Frick,  158  Ky.  450,  165 
S.  W.  649,  directed  that  upon  a  retrial 
the  following  instruction,  inter   alia. 
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adopted  or  approved  of  it.^    On  this  subject,  Mr.  Sutherland  has 


be  given:  "If  you  farther  believe 
from  the  evidence  that  the  eonductor 
used  more  force  than  was  reasonably 
necessary,  or  to  him  apparently  rea- 
sonably necessary,  to  ward  off  or  de- 
fend himself  from  the  assault  of  the 
plaintiff,  Frick,  and  if  you  further  be- 
lieve that  in  doing  so  he  acted  in  a 
wilful,  wanton  and  oppressive  manner, 
then  you  may,  or  may  not,  in  your 
discretion,  in  addition  to  the  com- 
pensatory damages  before  referred  to, 
award  the  plaintiff  such  sum  by  way 
of  exemplary  or  punitive  damages  as 
you  believe  from  the  evidence  will  be 
just  and  reasonable  for  the  unneces- 
sary force,  if  any,  used  by  the  con- 
ductor, Upton,  on  the  plaintiff,  but  in 
no  event  shall  your  finding,  if  any,  in 
both  compensatory  and  exemplary 
damages  exceed  the  sum  of  $25,000, 
the  amount  claimed  in  the  petition." 

iO<<A  railroad  corporation,  without 
participating  in  such  wanton  acts, 
cannot  be  eharged  with  punitive  or 
exemplary  damages  for  the  illegal, 
wanton,  and  oppressive  conduct  of  a 
conductor  or  brakeman  of  one  of  its 
trains  toward  a  passenger. '^  Moore 
V.  Atchison,  T.  &  S.  F.  B.  Co.,  26  Okla. 
682,  110  Pac.  1059  (headnote  by  the 
court). 

Again,  it  has  been  held  tha1»  a  rail- 
road company  inll  not  be  liable  for 
exemplary  damages  for  an  assault  and 
battery  eommitted  by  its  conductor 
upon  one  riding  on  its  train  as,  al- 
legedly, a  passenger,  where  there  is  no 
evidence  that  the  conductor's  act  was 
either  authorized  or  ratified  or  ap« 
proved  by  the  company.  Southern  B. 
Co.  V.  Orubbs,  115  Va.  876,  80  S.  E, 
749. 

Nor  is  a  railroad  company  liable  for 
exemplary  damages  for  an  assault 
eommitted  by  its  conductor  upon  a 
passenger  on  one  of  its  trains  unless 
it    authorized    or    ratified    the    con- 


ductor 's  act.  Warner  v.  Southern  Pac. 
Co.,  113  CaL  105,  54  Am.  St.  Bep.  327, 
45  Pac  187,  explaining  Gorman  v. 
Southern  Pac.  Co.,  97  CaL  1,  33  Am. 
St.  Bep.  157,  31  Pac.  1112. 

Ordinarily,  exemplary  damages 
should  not  be  awarded  against  a  rail- 
road company  for  an  assault  and  bat- 
tery eommitted  by  passengers  on  its 
train  upon  a  fellow  passenger  unless 
there  was  a  wilful  refusal  or  absolute 
failure  on  the  part  of  its  conductor 
to  interfere  ''when  called  upon,  or 
when  the  injury  occurs  in  the  presence 
of  the  officer  who  could  have  pre- 
vented it. ' '  New  Orleans,  St.  L.  ft  C. 
B.  Co.  V.  Burke,  53  Miss.  200,  24  Am. 
Bep.  689. 

The  rule  was  also  construed  to 
prevent  the  recovery  of  exemplary 
damages  by  a  female  passenger  from 
a  railroad  company  for  an  indecent  as- 
sault committed  upon  her  by  the  eon- 
ductor of  the  train  upon  which  she 
was  riding,  as  the  company,  having 
neither  authorized  nor  ratified  the 
act  of  the  conductor,  was,  therefore, 
not  in  privity  with  the  malice  charge- 
able to  him.  Craker  v.  Chicago  ft  N. 
W.  By.  Co.,  36  Wis.  657,  675,  17  Am, 
Bep.  504. 

That  ratification  cannot  be  inferred 
solely  from  the  continued  employment 
of  the  guilty  servant,  see  Voves  v. 
Great  Northern  B.  Co.,  26  N.  D.  110, 
48  L.  B.  A.  (N.  S.)  30,  143  N.  W.  760. 
Contra,  Pine  Bluff  ft  A.  B.  Co.  v. 
Washington,  116  Ark.  179,  172  S.  W. 
872. 

Further  on  this  question  see  8  3354, 
supra. 

In  Voves  v.  Great  Northern  B.  Cq., 
26  N.  D.  110,  48  L.  B.  A.  (N.  8.)  80, 
143  N.  W.  760,  the  Supreme  Court  of 
North  Dakota  held  that  punitive  dam- 
ages were  not  recoverable  against  a 
railroad  company  for  an  assault  and 
battery  committed  by  its  eonductor 
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said  :^^  'Uf  a  corporation,  like  a  railroad  company,  is  guilty  of  an  act 
or  default,  such  as  in  the  case  of  an  individual  would  subject  him  to 


upon  a  passenger  where  it  did  not  par- 
ticipate in  the  wrongful  act  nor  ap- 
prove of  such  act  either  before  or 
after  its  commission.  In  so  holding, 
the  court  said  (headnote  hj  the 
court):  "Section  6562,  R.  C.  1905, 
authorizing  the  recovery  of  punitive 
damages  by  way  of  j>unishment  and 
their  inclusion  in  the  verdict  'when 
the  defendant  has  been  guilty  of  op- 
pression, fraud,  or  malice,'  has  no  ap- 
plication under  the  facts  in  this  case, 
that  being  a  general  statute  applying 
to  all  defendants  who  have  acted  with 
malice,  while  here  the  act  of  the  serv- 
ant is  not  imputed  to  the  corporate 
master  under  the  doctrine  of  re- 
spondeat superior  except  because  of 
grounds  of  public  policy  and  necessity 
to  the  extent  only  of  holding  such 
master  for  full  compensatory  damages 
for  which  the  defendant  company  is 
concededly  liable.  €uch  doctrine  is 
not  extended  to  authorize  punitive 
damages  imposed  solely  as  a  punish- 
ment to  the  defendant,  in  the  absence 
of  proof  that  sftch  principal  has  au- 
thorized, sanctioned,  or  ratified  the 
malicious  act  of  the  employee." 

In  Wardrobe  v.  California  Stage 
Co.,  7  Oal.  118,  68  Am.  Dec.  231,  an 
action  for  injuries  sustained  by  plain- 
tiff while  a  passenger  on  one  of  de- 
fendant's stagecoaches,  the  court 
instructed  the  jury  that  "if  they  be- 
lieved the  stage  was  top-heavy  and 
overloaded  with  passengers,  and  that 
with  such  load  it  was  driven  with 
great  recklessness  at  the  time  of  the 
disaster,  then  they  should  find  not 
only  the  actual  damages  sustained  by 
the  plaintiff,  but  they  should  give  ad- 
ditional damages,  suoh  as  would  be  an 
example  thereafter,  which  would  tend 
to  prevent  such  recklessness  in  the 
conduct  of  stages  to  the  great  peril 
of   passenger^s. "  .  On   appeal   by   de- 


fendant from  the  judgment  rendered 
on  the  verdict,  by  which  verdiet 
plaintiff  was  awarded  exemplary  as 
weU  as  actual  damages,  the  Supreme 
Court  held  that  this  instruction  was 
objectionable  on  two  grounds,  namely, 
that  it  devolved  "upon  the  jury  the 
duty  of  punishing  the  defendants  for 
what  the  court  seems  to  consider  an 
offense  to  society,  and  by  inflicting  a 
penalty  upon  them,  securing,  by  force 
of  the  example,  future  safety  for  the 
public, ' '  and  that  it  was  shown  '  *  that 
the  stage,  at  the  time  of  the  accident, 
was  driven  by  the  servant  or  agent 
of  the  defendants,  and  the  rule  in 
such  eases  is  that  the  principal  is 
liable  only  for  simple  negligence,  and 
that  exemplary  damages  cannot  he 
imposed  upon  him."  Arguing  on  the 
first  objectionable  feature  the  court 
said:  "The  plaintiff  commenced  his 
action  to  recover  damages  for  the  in- 
jury he  had  sustaiiied  by  reason  of 
the  negligence  or  unskilfulness  of  the 
defendant 's  agents,  and  not  as  a  pub- 
lic prosecutor,  to  vindicate  the  wrongs 
of  the  community;  he  was  not  the 
medium  through  which  these  rights 
were  to  be  asserted  or  maintained.  It 
is  true  that  in  actions  of  this  char- 
acter all  the  circumstances  of  the 
case  may  be  taken  into  consideration 
in  making  up  the  estimate  of  dam- 
ages^ and  the  jury  are  not  confined  to 
th%  actual  damages  sustained;  but 
damages  which  go  beyond  this,  and 
are  professedly  laid  for  the  benefit  of 
the  public,  cannot  be  recovered." 

513  Sutherland  on  Damages  (4th 
Ed.),  1 950,  citing  many  eases.  Ap- 
proved in  Quinn  v.  South  Carolina  By. 
Co.,  29  S.  C.  381,  1  L.  R.  A.  682,  7  S. 
E.  614.  See  also  Hart  v.  Charlotte,  0. 
&  A.  B.  Co.,  33  S.  C.  427,  10  L.  B.  A. 
794,  12  S.  £.  9. 
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exemplary  damages,  it  ia  equally  liable  thereto.  Where  the  servants 
of  a  corporation  engaged  in  the  carriage  of  passengers  are  guilty  of 
such  acts  or  conduct  in  the  perfcvmance  of  their  duties  in  the  trans- 
partation  of  the  injured  party  aa  a  passenger  as  wonid  subject  tiiem 
to  damages  of  this  nature,  the  great  weight  of  authority  holds  the 
corporation  liable  to  punitive  damages  without  proof  that  it  directed 
or  ratified  such  acts  or  conduct.  As  the  corporation  can  (Hily  act 
throug^i  natural  perstms,  its  officers  and  servants,  and  as  it  of  neces- 
sity commits  its  trains  or  vehicles  absolutely  to  the  charge  of  persons 
of  its  own  appointment,  passengers  of  necessity  commit  to  them  their 
safety  and  comfort  in  transitu,  the  whc^e  power  and  authority  of 
the  corporation,  pro  hac  vice,  is  vested  in  such  employees,  azid  as  to 
such  passengers  they  are  the  corporation,"  In  a  case  which  was 
decided  by  the  Supreme  Court  of  Mune  a  nnmbw  of  years  ago  but 
which  is  even  to-day  a  leading  case  on  the  subject  of  the  liability, 
generally,  of  a  railroad  company  for  tortious  Injuries  inflicted  upon 
one  of  its  passengers,"  it  was  said :  "It  seems  to  us  that  there  is  no 
class  of  cases  where  the  doctrine  of  exemplary  damages  can  be  more 
beneficially  applied  than  to  railroad  corporations  in  their  .capacity  of 
common  carriers  of  passengers;  and  it  mij^t  as  well  not  be  applied 
to  them  at  all  as  to  limit  its  application  to  casea  where  the  servant 
is  directly  or  impliedly  ctnnmanded  by  the  corporation  to  maltreat 
and  insnlt  a  passenger,  or  to  cases  where  such  an  act  is  directly  or 
impliedly  ratified ;  for  no  such  cases  wiU  ever  occur.  A  corporation 
is  an.imaginary  being.  It  has  no  mind  but  the  mind  of  its  servants ; 
it  has  no  voice  but  the  voice  of  its  servants ;  and  it  has  no  hands  with 
irtiich  to  act  hut  the  hands  of  its  servants.  All  its  schemes  of  mis- 
chief, as  well  Bs  its  schemes  of  public  enterprise,  are  conceived  by 
human  minds  and  executed  by  human  bands ;  and  these  minds  and 
hands  are  its  servants'  minds  and  hands.  All  attempts,  therefore,  to 
distingniah  between  the  guilt  of  the  servant  and  the  guilt  of  the  cor> 
poration ;  or  the  malice  of  the  servant  and  the  malice  of  the  corpora- 
tion; or  the  poniahment  of  the  servant  and  the  punishmmt  of  the 
corporation,  is  sheer  nonsense ;  and  only  tends  to  confuse  the  mind 
and  confound  the  judgment.  Neither  guilt,  malice,  nor  suflfering  is 
predicaUe  of  thia  ideal  existence  called  a  corporation.  And  yet  under 
cover  of  its  name  and  authority,  there  is  in  fact  as  much  vrickedness, 
and  as  much  that  is  deserving  of  punishment,  aa  can  be  found  any- 
where else.     And  since  these  ideal  existences  can  neither  be  hung, 

■tOoddmrd  v.  OnuA  Trunk  Ry.  of      train  by  brakeman  anthorlEed  to  eol- 
Canadn,  97  Me.  202,  2  Am.  Bep.  39    .lect  ticketa). 
(SiUnlt    on    passengeT    <m    railroad 
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imprisoned,  whipped,  nor  pat  in  the  stocks, — since,  in  fact»  no  cor- 
rective influence  can  be  brought  to  bear  upon  them  escept  that  of 
pecuniary  loss, — it  does  seem  to  us  that  the  doctrine  of  exemplary 
damages  is  more  beneficial  in  its  application  to  them,  than  in  its 
application  to  natural  persons.     If  those  who  are  in  the  habit  of 
thinking  that  it  is  a  terrible  hardship  to  punish  an  innocent  e(»po- 
ration  for  the  wickedness  of  its  agents  and  servants  will  for   a 
moment  reflect  upon  the  absurdity  of  their  own  thoughts,  their  anxiety 
will  be  cured.    Careful  engineers  can  be  selected  who  will  not  run 
their  trains  into  open  draws ;  and  careful  baggagemen  can  be  secured, 
who  will  not  handle  and  smash  trunks  and  bandboxes  as  is  now  the 
universal  custom;  and  conductors  and  bi^emen  can  be  had   who 
will  not  assault  and  insult  passengers ;  and  if  the  courts  will  only  let 
the  verdicts  of  upright  and  intelligent  juries  alone,  and  let   the 
doctrine  of  exemplary  damages  have  its  legitimate  influence,  we  pre- 
dict these  great  and  growing  evils  will  be  very  much  lessened,  if  not 
entirely  cured.    There  is  but  ooe  vulnerable  point  about  these  ideal 
existences  called  corporations ;  and  that  is,  the  pocket  of  the  moneyed 
power  that, is  concealed  behind  them;  and  if  that  is  reached  they  will 
wince.    When  it  is  thoroughly  understood  that  it  is  not  profitable 
to  employ  careless  and  indifferent  agents,  or  reckless  and  insolent 
servants,  better  men  will  take  their  places,  and  not  before.    It  is  ovjlt 
judgment,  therefore,,  that  actions  against  corporations,  for  the  wilf  ixl 
and  malicious  acts  of  their  agents  and  servants  in  executing  the  bad- 
ness of  the  corporation,  should  not  form  exceptions  to  the  rule  allo^^- 
ing  exemplary  damages.    On  the  contrary,  we  think  this  is  the  irer*y 
class  of  cases,  of  all  others,  where  it  will  do  the  most  good,  and  whex*^ 
it  is  most  needed^    And  in  this  conclusion  we  are  sustained  by  severs^l 
of  the  ablest  courts  in  the  country."  ^   Diametrically  opposed  to  th^ 
doctrine  of  this  case,  however,  is  that  of  a  case  subsequently  decid^^S- 
by  the  Supreme  Court  of  Texas.^^    In  the  Texas  case,  wherein     ^ 
passenger  on  a  railroad  train  sued  the  receivers  of  the  railroad  ecuq]^ 
pany  for  an  assault  and  battery  committed  upon  him,  solely  out  ^^ 
vindictiveness,  by  the  conductor  on  the  train,  the  court  had  unde^. 
review  an  instruction  whereby  the  jury  were  told  that  *'to  authori^^ 
a  recovery  of  exemplary  damages  against  the  employer  or  master  oq 
account  of  an  injury  inflicted  by  an  employee  or  servant,  the  wrong, 
ful  act  from  which  the  injury  resulted  must  be  done  by  the  servant 

IS  See  also  Hanson  v.  European   ft  54  Dillingham  v.   Anthony,   73  Tex. 

N.  A.  By.  Co.,  62  Me.  84,  16  Am.  Bep.  47,  3  L.  B.  A.  634,  15  Am.  St.  Bep. 

404;   Quigley  v.  Central  Pac.  B.  Co.,  753,  11  8.  W.  139. 
11  Nev.  350,  21  Am.  Bep.  757. 
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or  em|>loyee  malieioudy,  and  under  such  circumstances  as  wonld  also 
aatfaorize  tiie  recovery  of  actual  damages  from  the  employer  or 
mastw;  and,  farther,  tfa«  act  mnat  be  ratified  by  him.  If  the  em- 
ployer or  master  have  a  knowledge  of  the  act  and  its  character,  and 
still  coutinnee  the  employee  or  servant  in  his  former  position,  snch 
retention  is  a  ratification  of  the  act  of  the  servant  or  employee."  Ac- 
cepting, as  the  role  prevailing  in  Texas,  the  one  which  had  been 
theretofore  laid  down  that  a  corporation  is  liable  for  exemplary  dam- 
ages only  "if  the  malicious  act  of  the  agent  is  ratified  or  adopted;  if 
there  is  carelessness  in  the  selectim  of  employees  or  in  the  establish- 
ment of  regulations;  if,  in  shwt,  the  corporation  or  its  ofl^ers  by 
whom  it  is  controlled  are  guilty  of  some  fraud,  malice,  gross  negligence, 
or  oppression,"  the  court  declared  the  remaining  inquiry  to  be,  "was 
the  charge  as  to  liability  of  appellants  [the  receivers]  resulting  from 
their  ratificatim  of  the  acts  of  the  conductor  called  for  by  the  facts 
of  the  case,  or  correct  as  a  legal  proposition  in  any  case";  and,  hav- 
ing described  the  assault  and  battery  and  characterized  it  as  "the 
wilful  and  malicious  ac^  of  the  conductor,  in  violation  of  his  duty  to 
bis  employers,  and  to  the  service,  as  well  as  to  the  passenger,"  said: 
"Appellants  fthe  receivers],  as  carriers,  are  liable  to  appellee  [the 
passenger]  for  actual  damages,  because  there  was  a  failure  on  their 
part,  through  the  conductor  or  some  other  representative,  to  give 
that  protection  to  the  passmger  viiiich  they,  as  carriers  of  passen- 
gers, were  bound  to  give ;  and  this  liability  does  not  depend  on  whether 
the  servant's  failure  of  duty  was  unintentional,  wilfnl  or  malicious; 
but  to  make  them  liable  for  exemplary  damages,  if  they  stand  on  the 
same  ground  as  other  carriers,  the  wilful  or  malicious  act  of  their 
servant  most  have  become,  in  law,  their  wilful  or  malicious  act.  The 
mlo  in.  reference  to  affecting  the  master  with  the  wilfulness  or  malice 
of  a  servant  must  be  the  same  whether  the  master  be  a  corporation,  a 
receiver  in  charge  of  the  business  and  property  of  a  corporation,  or 
an  individaal.  •  •  •  The  court  below  charged  that  the  act  of 
the  servant,  vrith  all  of  the  servant's  wilfulness  and  malice,  would  be 
imputed  to  appellants,  if,  with  knowledge  of  his  misconduct,  they 
kept  him  in  their  employment;  and  so,  without  reference  to  whether 
the  act  was  within  the  lino  of  the  conductor's  duties,  or  one  illegal 
in  itself, — without  reference  to  the  manner  of  its  execution.  If  there 
were  no  other  ground  on  which  the  appellants  could  be  held  liable 
for  actual  damages  resulting  from  the  injuries  received  by  appellee 
from  the  battery  made  upon  him  by  the  conductor  than  that  they  had 
ratified  his  act,  could  their  liability  be  fixed  on  that  ground,  however 
clear  their  subsequent  approval  of  his  act  might  be  made  to  appeart 
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'In  order  to  oonstitute  one  a  wrong-doer  by  ratification  the  origioal 
act  must  have  been  done  in  his  interest^  or  been  intended  to  further 
some  purpose  of  his  own.'^  *  *  *  In  the  ease  before  ua  there 
can  be  no  pretense  that  the  act  of  thd  servant  was  d<me  in  the  interest 
of  appellants,  under  any  pretense  of  authority  from  them,  or  lO 
further  any  interest  of  themselves  or  the  corporation  whose  business 
and  property  they  were  controlling;  and  that  there  was  no  ground  <m 
which  to  base  ratification,  which  is  but  an  agreement,  express  or  im- 
plied, by  one  to  be  bound  by  the  act  of  another  performed  for  him. 
If  appellants  could  not  be  held  to  have  ratified  their  servant's  \m- 
authorized,  wilful,  and  malicious  act,  not  done  in  their  interest  or 
for  their  benefit  in  fact  or  pretense,  it  is  not  perceived  on  what 
ground  they  can  be  held  to  be  affected  by  the  animus  with  which  the 
servant  committed  the  act;  and,  unless  they  could  be  so  affected,  there 
is  no  1^^  ground  for  awarding  against  them  exemplary  damages. 
If  the  servant's  act  be  one  not  authorized  by  the  master,  or  one  not 
done  in  the  exercise  of  a  power  fairly  arising  from  the  character  of 
his  employment,  but  be  an  act  done  for  the  use  or  benefit  of  the 
master,  then  the  master  may  doubtless  ratify  the  act  of  the  servant 
through  which  a  tort  was  committed ;  and  it  may  be  that,  in  such  case, 
the  ratification  of  the  master  would  fix  upon  him  the  bad  motive 
which  prompted  the  servant's. act,  and  thus  impose  on  the  master  a 
liability  even  for  exemplfury  damages.  It  has  been  so  held  by  courts 
that  hold  the  master  not  liable  for  exemplary  damages  in  all  cases 
in  which  the  servant  is.*^  •  •  •  gueh  may  be  the  effect  of  the 
decisions  in  this  state  to  which  we  have  referred,  though  there  are 
contrary  holdings.'''  •  •  •  Such  a  question,  however,  is  not  be- 
fore us.  Belying,  as  appellee  does,  on  the  injury  inflicted  ui>on  him 
by  the  conductor  after  he  took  a  seat  in  the  car,  we  are  of  the  opinion, 
under  the  evidence,  that  he  shows  no  case  entitling  him  to  exemplary 
damages,  under  the  decisions  heretofore  made  in  this  state,  to  which 
we  have  referred;  and  that  a  case  is  not  shown  in  which  the  jury 
should  have  been  charged  that  they  might  find  appellants  had  ratified 
the  act  of  the  conductor.  If,  however,  the  case  were  different,  and  it 
appeared  that  the  conductor's  act  was  done  in  the  course  of  his  em- 
ployment, giving  to  this  every,  intendment  arising  from  his  position 
and  the  nature  of  his  duties,  even  then,  it  seems  to  us,  that  it  cannot 
be  held  as  matter  of  law  that  the  mere  retention  of  the  conductor  in 

S5  Citing,     inter     alia,     Cooley     on  56  Citing  Bass  v.  Chicago  &  N.  W. 

Torts,    127    (3rd   Ed.   214),   in   which  Ry.  Co.,  42  Wis.  654,  24  Am.  Bep.  437. 

there     appears     the     last     statement  B7  Citing  Sutherland  v.  Sutherland, 

quoted.  69  111.  481. 
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the  same  position,  after  knowledge  of  his  misconduct,  operates  a  rati- 
fication of  his  wilful  and  malicious  act,  and  thus  fixes  his  evil  motive 
oti  his  employer.  The  whole  doctrine  of  ex  post  &cto  animus  as  a 
basis  for  exemplary  damages  seems  to  ud  an  anomaly.  It  goes  further 
than  to  punish  for  evil  motive,  and  condemns  and  punishes  for  evil 
afterthought  imputed,  which  the  court  below  informed  the  jury  ex- 
isted, as  matter  of  law,  if  the  conduftor  was  retained  in  the  service 
after  knowledge  of  his  misconduct.  There  fure  cases  which  hold  that 
retention  in  service,  under  such  circumstances,  amoimts  to  ratifica- 
tion of  acts  that  may  be  ratified ;  but  it  seems  to  us  that  this  is  not 
necessarily  true,  and  that,  where  ratification  is  an  issue,  this  should 
be  left  to  the  jury  or  court  trying  the  cause,  under  all  the  evidence, 
to  be  passed  upon  as  any  other  fact  in  issue.  The  charge  given  as- 
sumed that  the  act  of  the  conductor  was  such  as  might  be  ratified,  and 
that  the  facts  recited  in  the  charge,  as  matter  of  law,  amounted  to 
ratification.  We  think  this  was  error.  The  case  does  not  call  for  it, 
and  we  are  not  now  disposed  to  consider  what  bearing  the  retention 
of  a  servant  in  a  position  he  has  abused  ought,  to  have  in  determining 
the  liability  of  the  master  for  his  past  or  subsequent  acts."  •• 


6tln  considering  whether  the  ver- 
dict in  plaintiff's  favor  should  be  set 
aside  for  exeessiveness,  the  court,  iik 
Goddard  v.  Grand  Trunk  B.  Co.,  supra, 
said:  "A  careful  examination  of  the 
ease  fails  to  satisfy  us  that  the  jury 
acted  dishonestly,  or  that  they  made 
any  mistake  in  their  application  of 
the  doctrine  of  'exemplary  damages. 
We  have  no  doubt  that  the  higher 
punitive  character  of  their  verdict  is 
owing  to  the  fact,  that,  after  [the 
brakeman  »a]  ♦  ♦  ♦  misconduct  was 
known  t6  the  defendants,  they  still 
retained  him  in  their  service.  The 
jury  undoubtedly  felt  that  it  was  due 
to  the  plaintiff,  and  due  to  every  other 
traveler  upon  that  road,  to  have  him 
instantly  discharged;  and  that  to  re- 
tain him  in  his  place,  and  thus  shield 
and  protect  him  against  the  protes- 
tation of  the  plaintiff,  made  to  the 
servant  himself  at  the  time  of  the 
assault,  that  he  would  lose  his  place, 
was  a  practical  ratification  and  ap- 
proval of  the  servant's  conduct,  and 
would  be  so  understood  by  him  and 


by  every  other  servant  on  the  road. 
And  when  we  consider  the  violent, 
long-continued,  and  grossly  insulting 
character  of  the  assault;  that  it  was 
made  upon  a  person  in  feeble  health, 
and  was  accompanied  by  language  so 
coarse,  profane  and  brutal;  that  so  far 
as  appears  it  was  wholly  unprovoked; 
we  confess  we  are  amazed  at  the  con- 
duct of  the  defendants  in  not  instant- 
ly discharging  [the  brakeman]  »  *  • 
Thus  to  shield  and  protect  him  in  his 
insolence,  deeply  implicated  them  in 
his  guilt.  It  was  such  indifference  to 
the  treatment  the  plaintiff  had  re- 
ceived, such  indifference  to  the  treat- 
ment that  other  travelers  might  re- 
ceive, such  indifference  to  the  evil  in- 
fluence which  such  an  example  would 
have  upon  the  servants  of  this  and 
other  lines  of  public  travel,  that  we 
are  not  prepared  to  say  the  jury  acted 
unwisely  in  making  their  verdict  high- 
ly punitive.  We  cannot  help  feeling 
that  if  we  should  interfere  and  set  it 
aside,  our  action  would  be  most  un- 
fortunate and  detrimental  to  the  pub- 
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§3360.  Dnsean  ▼.  KncUater;  Feoffees  of  Heriot'g  Hoq>itat  ▼• 
Koib;  Menej  Doda  ▼•  Gibbe.  There  are,  perhaps,  no  three  eaaea 
which  have  played  as  prominent  a  part  in  the  shaping  of  the  law— ^r, 
more  strictly,  laws*^ — on  the  subject  of  eharitable  corporations'^ 
liability  in  tort  as  thvee  Englisl^  decisions,  viz.,  Duncan  v.  Findlater,*^ 
Feoffees  of  Heriot's  Hospital  v.  Ross^  and  Mersey  Docks  v.  Oibbs 
(and  Mersey  Docks  v.  Pierce,  Penhallow  and  others ),••  each  decided 
by  the  House  of  Lords,  the  first  in  1839,  the  second  in  1846,  and  the 
third  in  1866.  Over  these  cases,  the  courts  have  argued ;  about  them, 
they  have  debated ;  concerning  their  interrelation  and  eff^t,  they 
have  differed,  and  as  to  the  character  of  the  law  laid  at  their  door- 
step, they  have  disagreed.**     In  Duncan  v.   Findlater,  an  action 


lie  interests.  On  the  contrary,  if  we 
allow  it  to  stand,  we  cannot  doubt 
that  its  influence  will  be  ^lutary.  It 
.will  be  an  impressive  lesson  to  these 
defendants,  and  to  the  managers  of 
other  lines  of  public  travel,  of  the  risk 
they  incur  when  they  retain  in  their 
service  servants  known  to  be  reckless, 
ill-mannered,  and  unfit  for  their 
places.  And  it  will  encourage  those  , 
who  may  suffer  insult  and  violence  at 
the  hands  of  such  servants,  not  to  re- 
taliate or  attempt  to  become  their 
own  avengers,  as  is  too  ^ften  done, 
but  trust  to  the  law  and  to  the  courts 
of  justice  for  the  redress  of  their 
grievances.  It  will  say  to  them,  be 
patient  and  law-abiding,  and  your  re- 
dress shall  surely  come,  and  in  such 
measure  as  will  not  add  insult  to  your 
previous  injury." 

58  One  need  only  refer  to  IS  3361- 
3363,  infra,  to  be  convinced  that  the 
courts  are  in  wide  disagreement  as  to 
whether  a  charitable  corporation 
can  ever  be  held  liable  in  tort,  on 
what  grounds  liability  is  to  be  de- 
nied or  recognized,  and,  there  being 
recognition  of  a  limited  or  qualified 
liability,  as  to  the  particular  cases  in 
which  liability  attaches;  and,  further, 
that  each   viewpoint  is  supported  by 


reasoning  which  to  the  court  holding 
it  seems  impeceable. 

MAs  to  what  are  charitable  corpo- 
rations, see  If  100,  124,  supra. 

ei6  CL  ft  F.  894. 

esi2  CL  ft  F.  507. 

6811  H.  L.  Cas.  686,  L.  B.  1  H. 
L.  93. 

64  On  the  subject  of  the  interrela- 
tion of  these  eases,  the  Missouri  Court 
of  Appeals  has  said  (Adams  v.  Univer- 
sity Hospital,  122  Mo.  App.  675,  99 
8.  W.  453):  ''In  the  course  of  their 
opinions  [in  Feoffees  of  Heriot  's  Hos- 
pital V.  Boss],  the  judges  refer  as  au- 
thority to  the  ease  of  Duncan  v.  Find- 
later,  6  Clark  ft  F.  894.  That  case  has 
been  overruled  in  Mersey  Docks  v. 
Gibbs,  L.  B.  1  H.  L.  117  (same  case  in 
11  H.  L.  Cas.  720;  1  Eng.  ft  Irish  Ap- 
peal Cas.  93),  and  was,  therefore,  not 
followed  in  as  late  a  ease  as  that  of 
Gilbert  v.  Corporation  of  Trinity 
House,  L.  B.  17  Q.  B.  795.  From  the 
fact  that  Duncan  v.  Findlater  was 
stated  to  be  authority  supporting  the 
holding  in  Heriot's  Hospital  v.  Boss, 
and  that  the  former  was  afterwards 
overruled,  the  notion  came  to  prevail, 
in  some  quarters,  that  the  latter  case 
was  also  discredited.  But  an  exami- 
nation of.  the  cases,  and  others  of  sim- 
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brou^t  in  Scotland,  tbe  pursner,  an  innkeeper,  sued  the  Ireasurer  of 
the  tnutees  for  a  turnpike  road,  the  action  being  laid  upon  an  act  of 
Parliament  irherel^  the  tmstees  of  aueh  a  road  were  anthorized  to 
me  and  were  permitted  to  be  saed  in  all  actions  and  proceasea  in  the 
name  of  their  cleric  or  treasurer  for  the  time  being.  Tbe  summons 
alleged  that  the  tmstees  "or  their  surveyors  or  contractors,  or  other 
person  or  persons  for  whom  these  trustees  were  and  are  responsible, 
were  engaged  in  constructing  or  repairing  a  lai^  drain  or  ditch,  run- 
ning along  the  side  of  the  turnpike :  that  a  quantity  of  stones  intended 


ilai  chsraeter,  will  diadose  th^t  tbey 
belong  t«  diffaient  cImbm  and  that 
tb«  prineiple  or  fonndAtioA  upon 
which  they  rest  u  radically  unlike. 
One'  class  iovolvea  tbe  right  to  divert 
charity  faods  from  the  object  of  the 
doDor  by  appropriating  them  ia  pay- 
ment of  damages  eauMd  by  the 
neglect  of  the  tmsteeB;  the  other 
Involves  the  liability  of  public  corpo- 
rations (not  charitable)  for  the  neg- 
ligence of  trustees  or  other  officers 
in  charge  thereof.  It  is  not  neces- 
•ar;  to  refer  to  the  rule  aa  to  liability 
of  corporations  in  this  eoontry,  oi  to 
differences  which  may  exist  between 
tha  mis  adopted  in  this  state  and  that 
applied  in  England,  whether  such  cor- 
porations be  private  trading  corpora- 
tions, or  governmental,  or  partly  botb. 
It  is  snfSeient  for  present  purposes  to 
know  that  Heriot's  Hospital  v.  !Rosa, 
involving  a  CM"  °f  a  distinct  and 
wholly  different  class,  has  not  had  its 
value  at  all  abated  by  the  other  case*, 
Duncan  v.  Fiudlater  was  an  action 
against  the  trustees  of  a  public  road 
(appointed  under  a  statute)  and  was 
for  injury  to  one  traveling  at  night, 
by  reason  of  defects  in  the  highway. 
The  decision  was  that  tbe  road  fund 
was  not  to  be  subject  to  such  daraagea. 
It  was  overruled,  as  above  stated,  in 
Uersey  Docks  v.  Qibbs,  a  case  where 
trustees,  who  were  by  statute  in 
charge  of  a  harbor  and  docks,  suffered 
them  to  become  obstructed  with  mod 
M  that  a  ship  and  cargo  were  dam- 


aged. It  was  decided  that  the  corpo- 
ration waa  liable  for  the. negligence  of 
the  tmstees,  and  Duncan  v.  Findlater 
was  overruled.  But  the  ground  of 
objection  to  Duncan  v.  Findlater  was 
not  a  ground  which  can  apply  to  the 
reason  for  the  rule  which  supports  tbe 
exemption  of  charities.  The  U«rsey 
Docks  were  authorized  by  act  of  par- 
liament, and  were  entitled  to  receive 
port  dues  and  apply  the  same  to  the 
improvement  of  the  harbor  and  main- 
taining the  docks,  to  the  payment  of 
debts,  and,  after  such  debts  were  paid, 
the  trustees  were  required  to  lower 
and  reduce  the  rates  'as  tar  as  can 
be  done,  leaving  sufficient  for  defray- 
ing all  charges  of  management  and 
other  concerns  of  the  docks,  etc.,  and 
improving,  repairing,  and  maintain- 
ing the  same,  and  for  carrying  into 
execution  the  provisions  of  this  act 
and  former  acts.'  While,  in  the  course 
of  the  opinion,  strong  objection  is 
taken  to  Duncan  v.  Findlater  in  de- 
ciding no  liability  existed  for  negli- 
gently permitting  a  defective  high- 
way, yet  the  ground  upon  which  the 
case  is  put  turned  upon  a  construction 
of  the  acta  of  parliament  authorizing 
the  trustees  to  take  charge  of  the 
harbor  a»d  docks  (see  pages  104,  107,  < 
118),  •  •  •  The  ease  decided  in 
Queen's  Bench  (Gilbert  v.  Corporation 
of  Trinity  House,  supra)  is  decided 
on  tbe  same  principle  as  that  which 
governed  tbe  Mersey  Doeka  Case.  It 
was  a  eaae  where  the  care  and  man- 
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to  be  used  in  that  operation  had  been  thrown  down,  and  allowed  to 
remlun  cm  the  road,  so  as  to  form  a  dangerous  obstruetion  to  travellers 
at  night :  that  the  trustees  or  workmen^  or  others  employed,  permitted  . 
the  stones  to  remain  on  the  road  without  adopting  the  pvecaations 
necessary  to  be  taken  to  prevent  danger;  that  the  pursuoTy  having 
oooasion  to  travel  along  the  road  by  night,  in  a  gig,  aeeompenied  by 
his  son,  the  gig  oame  in  contact  with  the  stones  and  was  overturned, 
by  which  the  pursuer  himself  was  injured,  and  his  son  so  seriously 
hurt  that  he  died  in  consequence  of  the  injuries  received."    Recovery 


agement  of  all  lighthouses  and  bea- 
cons in  England  and  adjacent  seas 
were  vested  in  Trinity  Hoase,  and  the 
corporation  was  held  to  be  liable  for 
the  negligence  of  one  it  licensed  to 
remove  a  partially  destroyed  beacon. 
It  seems  clear  to  ns  that  those  cases, 
and  others  of  like  character,  should 
not  be  thought  to  be  in  conflict  with 
those  which  have  steadily  maintained 
the  rule  exempting  the  diversion  of 
funds  oct  apart  for  the  support  of 
charitable  institutions.  We  have  not 
been  advised  of  any  case  in  England 
which  has  doubted  the  authority  of 
Heriot's  Hospital  v.  Boss.  And, 
though  it  was  cited  in  Mersey  Docks 
v.  Oibbs,  it  is  not  questioned  or  men- 
tioned by  the  court,  undoubtedly  upon 
the  ground  that  it  did  not  depend 
upon  like  considerations.  Indeed, 
afterwards,  in  a  case  in  the  House  of 
Lords^  involving  the  liability  of  the 
Mersey  Docks  to  be  rated  for  taxa- 
tion. Justice  Blackburn,  who  delivered 
the  opinion  in  the  case  of  Mersey 
Docks  V.  Gibbs,  disclaimed  that  that 
case  involved  considerations  applica- 
ble to  charities.  In  the  course  of  his 
opinion,  at  page  465  of  the  report, 
he  said  that  there  were  'several  cases 
i^lating  to  charities  which  were  men- 
tioned at  your  Lordships  *•  bar,  but 
were  not  much  pressed,  nor,  as  it 
seems  to  us,  need  they  be  considerea 
now,  for,  whatever  may  be  the  law 
as  to  exemption  of  property  occupied 
for  charitable  purposes,  it  is  clear  that 
the  docks  in  question  can  come  with- 


in no  such  exemption. '  Mersey  Docks 
V.  Cameron,  11  H.  L.  Cas.  443.  •  •  • 
The  weight  of  authority  in  this  coun- 
try supports  Heriot's  Hospital  v.  Boss 
as  being  the  rale  which  commends  it- 
self, not  only  because  it  carried  out 
the  donor's  intention,  but  because  it 
is  more  reasonable  an^  just,  and  bet- 
ter subserves  an  enlightened  public 
policy."    ■ 

In  Olavin  v.  Bhode  Island  Hospital, 
12  fi.  I.  411,  34  Am.  Bep.  675,  it  was 
observed  that  Feoffees  of  Heriot's 
Hospital  V.  Boss,  was  based  on  Dun- 
can V.  Findlater,  wherein,  the  Ehode 
Island  court  stated,  the  House  of 
Lords  held  that  an  action  "against 
trustees  appointed  under  a  public 
road  act,  to  charge  them  in  their 
quasi  corporate  capacity  for  an  in- 
jury occasioned  by  the  negligence  of 
the  men  in  making  the  road''  could 
not  be  maintained;  that  this  latter 
''case  resembles  Holliday  v.  St.  Leo- 
nard [11  C.  B.  (N.  e.)  192],  and  like 
it,  in  the  light  of  the  later  decisions, 
it  has  no  value  as  a  precedent  for  any 
ease  where  there  are  funds  which  can 
be  applied  to  the  payment  of  dam- 
ages"; that  ''the  case  of  Duncan  v. 
Findlater  was  cited  by  Mr.  Justice 
Blackburn  in  his  opinion  [in  Mersey 
Docks  V.  Gibbs],  and  the  language 
there  used  by  Lord  Oottenham,  which 
was  chiefly  relied  on  as  authority  for 
the  decision  in  Feoffees  of  Heriot's 
Hospital  V.  Boss,  was  expressly  dis- 
approved," and  that  "it  is  remark- 
able   «    *    «    that  the  case  of  Feof- 


5332 


Ch.  52]  Liability  of  Corpobation  rort  Torts 


[§ 


vas  soui^t,  and  verdict  was  given  and  judgment  rendered  in  the 
trial  court,  for  damages  by  way  of  eompensatioa  for  the  pareuer's 
injories  sud  solatium  (recognized  by  Scotch  law)  for  the  son's  death. 
On  appeal  by  the  defender  to  the  House  of  Lords,  the  interlocutors  of 
the  trial  court  were  reversed.  Lord  Chancellor  Cottenham  delivered 
the  princiiM  opinion  an.  the  appeal  and,  after  disposing  of  an  alleged 
ccHiflict  between  the  Scotch  and  the  English  taw  bearing  on  the  sub- 
ject in  the  doing  of  which  he  stated  that  "in  Enj^and,  we  have  long 
held  that  trustees  of  a  turnpike-road  are  not  liable  in  cases  of  this 

regard  the  eaae  of  Duncftn  v.  Find- 
later  *  *  *  &B  BUstaining  tlie*con- 
clusioB  ftHDOunced  in  the  one  then  at 
bar,  and  that  the  anthority  of  that 
case  [Dnuean  v.  Findlmter]  was  ihak- 
cn  bj  the  opinioiL  in  the  case  of  the 
Money  Docks  Trustees;  but  the  rule 
that  trust  funds  eannot  be  appropri- 
ated to  tatiafj  claimi  growing  out  of 
the  wrongs  of  the  tnuteei  thereof, 
or  their  agents,  remains,  so  far  as  we 
have  been  able  to  ascerWn,  nnshakeii, 
and  is  the  law  of  England  today." 

Feolfpea  of  He  riot's  Hospital  v. 
Boss,  was  said,  in  Firo  Ins.  Patrol  v. 
Boyd,  120  Pa.  St.  «e4,  I  L.  B.  A.  417, 
6  Am.  St.  Rep.  746,  15  Atl.  59S,  not  to 
bo  in  conflict  with  Mersey  Docks  v. 
Oibbs,  nor  witb  Parnabj  t.  Canal  Co., 
11  A.  *  E.  S23,  and,  in  Abston  v. 
Waldon  Academy,  118  Tens.  S4,  11  L. 

B.  A.  (N.  S.)  1170,  102  8.  W.  3S1,  not 
to  have  been  overrnled  or  qnallfied  to 
any  degree  by  Mersey  Docks  v.  Oibbi. 

For  other  discnssiona  bearing  on  the 
subject,  see: 

united  Statea  Powers  v.  Masaa- 
ehosetts  HomcBopathle  Hospital,  109 
Fed.  294,  £97,  65  L.  B.  A.  378. 

Alabama,  Tucker  ▼.  Mobile  In- 
firmary Asa 'n,.  191  Ala.  672,  10  N.  C. 

C.  A.  361,  08  So.  4. 
Oonueetlctit.     Heams  v.  Waterbnry 

Hospital,  86  Oonn.  08,  81  L.  B.  A,  8E4, 
3B  Atl.  69C. 

IDcbUaiL  Bruce  v.  Central  M.  E. 
Chnreh,  147  Mich.  230,  10  L.  B.  A 
(N.  8.)  74,  11  Ann.  Oas.  150,  110  N. 
W.  961. 


fees  of  Heriot  's  Hospital  v.  Boss, 
thoagh  cited  by  counsel,  does  not  seem 
to  have  attracted  the  attention  of 
either  Ur.  Justice  Blackburn  or  of  the 
throe  learned  lords  who  delivered  con- 
rurring  opinions."  Further,  the 
Rhode  Island  court  stated  that  "in 
all  the  English  cases  decided  since 
the  deeision  of  Mersey  Docks  v. 
Oibbs,  whleh  we  have  seen,  the  cases 
of  Dnoeao  v.  Findlater,  and  HoUiday 
V.  St.  Leonard,  as  authority  for  the 
broader  doctrines  declared  in  them, 
are  uniformly  regarded  as  overruled." 
In  Abston  v.  Waldon  Academy,  IIS 
Tenn.  34,  11  L.  B.  A.  (N.  8.)  1179, 
108  B.  W.  361,  the  Supreme  Court  of 
Tennessee  rsfers  to  the  laet  that  "no- 
where in  the  opinion  of  Mr.  Justice 
Blackburn  [in  Mersey  Docks  v. 
O'bbs],  or  those  of  the  Lord  Chancel- 
lor and  Lord  Westbury,  all  of  which 
recommended  an  affirmance  of  the 
judgment  in  the  court  below  against 
the  trustees,  is  the  earlier  case  [Feof- 
fpes  of  Heriot 's  Hospital  v.  Boss]  re- 
ferred to,"  and  states  that  "this 
omlsaioii,  we  think,  can  be  accounted 
for  only  on  the  ground  that  thq  two 
cases  were  regarded  as  essentially  dis- 
similsr,  and  that  the  principle  con- 
trolling In  the  one  was  not  to  be  ap- 
plied in  the  other."  Further,  the 
Tennessee  court  said,  In  this  case 
which  was  decided  some  2S  years  after 
Olavin  V.  Bhode  Island  Hospital, 
supra:  "It  is  true  in  Feoffees  of 
Heriot 'b  Hospital  the  learned  judges 
delivering   the    several    opinions    did 
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sort.  Baker  v.  Harris,**  Humphries  v.  Mears,**  and  Hall  v.  Smith.*'' 
In  all  these  cases  it  was  distinctly  held  that  such  trustees  are  not 
answerable  but  for  their  own  personal  default.  There  is  another  xslass 
of  cases  in  which  it  has  been  decided  that  trustees  exceeding  the  au- 
thority ^ven  them  may  be  personally  liable,  but  keeping  within  it 
they  are  not  answerable.  In  this  instance  there  is  no  pretence  for 
setting  up  personal  liability.  In  some  cases,  it  is  true,  a  person  in- 
jured may  be  without  a  remedy ;  but  the  fact  that  he  may  be  so  will 
not  alter  the  principle  of  law  which  has  left  him  in  that  situati(my" 
said:  '^ Independently  of  the  authorities,  let  us  first  inquire  what  are 
the  merits  of  the  case  on  the  statute  under  which  these  trustees  act. 
•  •  •  The  learned  judge  [directed  the  jury  that]  •  •  •  'the 
road  trustees,  in  forming  a  road,  are  liable  for  any  injury  which  may 
happen  to  passengers  in  consequence  of  the  negligence  or  improper 
conduct  of  labourers  or  surveyors,  or  other  persons  employed  by  the 
trustees,  or  by  the  ofl&cers  of  the  trustees,  when  engaged  in  any  oper- 
ation performed  under  the  authority  of  the  trustees.'  If  the  law  thus 
laid  down  to  the  jury  is  wrong,  the  verdict  which  has  been  given  in 
consequence  of  it  cannot  be  permitted  to  stand.  The  law  is  stated 
to  be  that  the  road  fund  is  liable  for  the  misconduct  of  any  person 
employed  by  the  road  trustees.  This  direction  assumes  that  the  act 
done  was  an  act  not  within  the  provisions  of  the  statute,  that  it  was 
not  done  in  consequence  of  these  provisions;  for  otherwise  the  direc- 
tion would  be  in  that  respect  improper,  since  whatever  is  done  under 
the  authority  of  the  statute  gives  no  right  of  action.  If  that  was  not 
so,  the  result  would  be  that  all  the  damages,  though  not  arising  from 
any  act  done  by  the  immediate  authority  of  the  road  trustees,  would 
be  liable  to  be  compensated  out  of  the  trust  fund ;  a  proposition  which 
certainly  cannot  be  supported  by  the  law  which  regulates  the  liabil- 
ity of  master  and  servant.  Reference  has  then  been  made  to  •  *  * 
the  General  Turnpike  Act,  which  authorizes  the  trustees  to  appoint 
surveyors  and  other  ofiScers,  with  reasonable  salaries,  as  showing  that 
the  persons  employed  on  the  works  must  be  considered  as  their  serv- 
ants; and  therefore  as  persons  for  whose  conduct  they  are  answer- 
able. But  I  think  that  {irgument  cannot  be  supported;  and  at  the 
utmost  it  is  but  an  inferential  argument  adduced  to  support  a  prop- 
osition directly  contrary  to  the  plainest  words  of  the  statute,  by  which 
it  is  ordained  that  the  funds  thereby  raised  shall  be  applied  to  the 
purposes  therein  set  forth,  'and  to  no  other  purposes  whatsoever.' 

Ohio.  Taylor  v.  Protestant  Hospital  65  4  M.  ft  S.  26. 

AbsX  85  Ohio  St.   90,   39   L.   R.   A.  66  l  M.  &  R.  187. 

(N.  S.)  427,  96  N.  E.  1089.  67  2  Bing.  156. 
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It  is  impossibU  to  suppose  that  the  framers  of  this  statute  contem- 
plated that  any  part  of  this  fund  would  be  appropriated  for  the  pur- 
pose of  affording  compensation  for  any  act  of  the  persons  who  might 
be  employed  under  the  autta«ity  of  the  trustees.  If  the  thing  done  is 
within  the  statute,  it  is  clear  that  no  compensation  can  be  afforded 
for  any  damage  sustained  thereby,  except  so  far  as  the  statute  itself 
has  provided  it ;  and  this  is  clear  on  the  legal  presumption  that  the 
act  creating  the  damage  being  within  the  statute  must  be  a  lawful  act. 
On  the  other  hand,  if  the  thing  done  is  not  within  the  statute,  either 
from  the  party  doing  it  having  exceeded  the  powers  conferred  on 
him  by  the  statute,  or  from  the  manner  in  which  he  has  thought  fit  to 
perform  the  work,  why  should  the  public  fund  be  liable  to  make  good 
his  private  error  or  misconduct !  Cases  may  possibly  be  supposed  in 
which  the  funds  raised  by  a  statute  would  be  liable  for  acts  done 
strictly  in  pursuance  of  the  directions  of  that  statute,  but  none  in 
which  such  funds  would  be  li&ble  for  acta  done  without  the  authority 
of  the  statute." 

In  Feoffees  of  Heriot's  Hospital  v.  Boss,  it  was  alleged  that  one 
Heriot  by  his  last  will  and  tesitamcnt,  executed  in  the  year  1623,  di- 
rected his  debts  and  certain  legacies  to  be  paid  and  then  bequeathed 
all  the  rest  and  residue  of  his  estate  to  "the  provost,  bailifEe,  min- 
isters, and  ordinary  council  for  the  time  being  of  the  town  of  Edin- 
bur^,  in  perpetuity,  and  for  and  towards  the  erecting  and  founding 
a  hospital  within  the  said  town  of  Edinburgh,  and  for  and  towards 
the  purchasing  of  certain  lands  in  perpetuity  to  belong  unto  the  said 
hospital,  to  be  employed  for  the  maintenance,  relief,  bringing-up,  and 
education  of  so  many  poor  fatherless  boys,  freemen's  sons  of  that 
town,  as  the  means  which  I  give,  and  the  yearly  value  of  the  lands 
so  purchased  by  the  said  provost,  &e,,  shall  amount  and  come  unto," 
which  hospital  was  to  be  governed  by  such  rules  as  the  testator  or  a 
friend,  named,  might  frame;  that  certain  rules  were  framed;  that 
among  them  was  one  to  the  effect  that  no  boys  should  be  admitted 
before  seven  nor  after  ten  years  of  age  and  that  "the  electors  shall 
chooee  no  burgess'  children  into  these  places,  if  their  parents  be  well 
and  sufficiently  able  to  maintain ;  and  they  shall  not  stay  in  the  hos- 
pital after  they  are  of  the  age  of  sixteen  years  complete";  that  the 
pursuer  was  a  candidate  for  admission  into  the  hospital ;  that  he  was 
the  son  of  a  poor  freeman  of  Edinburgh ;  that  his  father  was  dead ; 
that  he  was,  therefore,  poor  and  fatherless;  that  he  was  in  other  re- 
spects, namely,  as  to  age,  qualified  within  the  meaning  of  the  founder's 
will  and  the  regulations,  and  that  he  should  have  been  admitted,  but 
that  the  trustees  had  elected  and  admitted  to  the  benefits  of  the  said 
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charity  other  applicants  who  were  not  fatherless,  and,  therefore,  were 
not  entitled  to  admission.  On  these  alle^tions  it  was  prayed  that 
the  pursuer  be  declared  entitled  to  admission  and  be  ordered  to  be 
admitted,  and,  since  he  had  '^  suffered  great  hardships,  &c.,"  by  reason 
of  admission  having  been  denied  him  and  since  the  age  within  which 
he  was  eligible  might  pass  by  before  justice  was  done  him  and  he 
thereby  lose  all  right  to  election  and  to  the  benefit  of  the  charity, 
it  was  also  prayed  that  he  be  awarded  damages,  both  accrued  and  to 
accrue,  against  the  administrators  of  the  charity.  The  case  reached 
the  House  of  Lords  on  an  appeal  by  the  defenders  from  an  inter- 
locutor, the  effect  of  which  was,  in  part,  to  recognize  the  pursuer's 
right  to  damages,  and  this  interlocutor  the  Lords  reversed.  Said 
Lord  Cottenham:  ''The  pursuer  here  says  that  he  has  been  improp- 
erly rejected  from  the  benefits  of  this  charity,  that  he  was  duly 
qualified,  and  being  so  qualified  he  claimed  to  be  admitted,  but  was 
rejected.  But  it  appears  that  though  he  was  capable  of  establishing 
his  right,  so  far  as  qualification  was  concerned,  at  the  time  he  put  in 
his  claim,  he  cannot  at  the  present  moment  have  any  remedy,  as  he  has 
passed  the  age  at  which  he  could  have  been  admitted.  He  therefore 
prays  for  damages  in  respect  of  this  injury.  He  sues  in  this  pro- 
ceeding not  the  individual  trustee,  nor  is  this  a  personal  action  against 
any  of  them;  it  is  a  proceeding  against  them  in  their  corporate  ca- 
pacity as  feoffees  of  the  charity  funds.  He  does  not  in  terms  pray 
for  the  payment  of  damages  from  the  trust  funds,  but  still  as  the 
summons  is  constituted,  he  cannot  receive  damages,  should  he  receive 
them  at  all,  except  from  those  funds ;  and  it  has  beeni  throughout  the 
proceedings  understood  that,  if  there  are  to.be  any  damages  at  all, 
they  must  be  paid  out  of  the  trust  fund.  The  questi(m  then  comes  to 
this, — ^whether  by  the  law  of  Scotland  a  person  who  claims  damages 
from  those  who  are  managers  of  a  trust  fund,  in  respect  of  their 
management  of  that  fund,  can  make  it  liable  in  payment. 
It  is  obvious  that  it  would  be  a  direct  violation,  in  all  cases, 
of  the  purposes  of  a  trust,  if  this  could  be  done;  for  there  is  not 
any  person  who  ever  created  a  trust  fund  that  pTrovided  for  payment 
out  of  it  of  damages  to  be  recovered  from  those  who  had  the  manage- 
ment of  the  fund.  No  such  provision  has  been  made  here.  There  is 
a  trust,  and  there  are  x>crsons  intended  to  manage  it  for  the  benefit  of 
those  who  are  to  be  the  objects  of  the  charity.  To  give  damages  out  of 
a  trust  fund  would  not  be  to  apply  it  to  those  objects  whom  the  author 
of  the  fund  had  in  view,  but  would  be  to  divert  it  to  a  completely 
different  purpose.  When  the  question  came  before  this  House,  in  the 
case  of  Duncan  v.  Findlater,  your  Lordships  were  surprised  to  find 
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that  such  a  mode  of  proceeding  had  been  adopted 
had  been  no  direct  decision  as  to  the  right ;  yet  it ' 
that  in  more  than  one  case  sach  had  been  the  j 
House  expressed  a  strong  opinion  in  disapprobal 
tice ;  and  obeervatioos  were  made  which  it  might 
would  have  led  to  a  deliberate  consideration  in  tl 
whether  such  a  practice  was  in  accordance  with  i 
or  indeed  of  any  civilized  country.  It  is  true  that 
case  appears  to  have  been  issued  before  the  case 
later  was  decided  in  this  House,  which  will  ace 
ceedings  not  having  been  stopped  at  once ;  bnt  tl 
to  me  how  this  point  came  to  be  overlooked  in  tli 
sequent  proceedings  in  the  cause.  Only  one  o 
Mackenzie,  directed  his  attention  to  the  matter 
taking  the  same  view  of  the  subject  as  Lord  Cotb 
much  to  be  regretted,  tbou^  the  suit  waa  instit 
of  Duncan  v.  Findlater  was  decided,  that  that  ( 
Session]  did  not,  when  that  case  had  been  decid 
that  decision,  which  authoritatively  lays  down  the 
bell,  concurring  in  the  judgment  pronounced,  si 
to  be  paid  from  the  pocket  of  the  wrong-Kloer,  no 
A  doctrine  so  strange  as  the  Court  below  has  laid 
case,  ought  to  have  been  supported  by  the  highest 
not  any  authority,  not  a  mngle  shred,  here  to  8U[ 
or  constitutional  writer  can  be  referred  to  for  si 
only  reference  made  is  to  an  understanding  sai 
Scotch  Courts,  and  this  understanding  ia  itself  re 
to  be  analogous,  but  that  was  a  case  in  which  a  f 
prevented  the  Court  from  strictly  enforcing  the 
case  of  Duncan  v.  Findlater  is  directly  in  point 
mirrersal  satisfaction,  and  the  mistaken  practice 
has  aince  been  universally  scouted.  It  is  to  be 
never  again  hear  of  a  decision  like  the  present, 
sense  and  justice,**  and  which  is  wholly  unsupi 
and  is  contrary  to  the  law  of  Scotland.  That  bi 
claimed  here  the  pursuer  cannot  obtain,  and  if 
any  advantage  in  this  form  of  action,  and  conse< 
to  have  been  indtitnted  or  not  allowed  to  proceed. 
Stating  the  facta,  the  issue  and  the  judgment 

nHad    Lord    Cafttpbell    lived    long      shattered   and 
enough,  be  would  have  seen  his  hope      vanity. 
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Oibbs  (and  Mersey  Docks  v.  Pierce,  Penhallow  and  others)  in  the 
words  of  Lord  Chancellor  Cranworth:  ''Both  cases  arise  out  of  one 
transaction.  A  ship  called  the  'Sierra  Nevada,'  in  entering  or  en- 
deavoring to  enter,  one  of  the  docks,  sustained  injury  by  reason  of  a 
bank  of  mud  left  negligently  at  its  entrance.  The  ship  and  the  cargo 
were  damaged.  Two  actions  were  brought  against  the  appellants,  one 
by  Gibbs,  as  owner  of  the  cargo,  the  other  by  Penhallow,  as  owner 
of  the  ship.  I  do  not  think  it  necessary  to  go  through  the  pleadings. 
In  both  cases  the  Exchequer  Chamber  held  that  the  appellants  were 
liable.  In  both  cases  they  have  appealed.  And  the  ground  of  appeal 
is,  that  they  are  not  a  mere  company  deriving  benefit,  like  a  railway 
company,  from  the  traflBc,  but  a  public  body  of  trustees,  constituted 
by  the  legislature  for  the  purpose  of  maintaining  the  docks^  and  for 
that  purpose  having  authority  to  collect  tolls,  to  be  applied  in  the 
maintencmce  and  repair  of  the  docks,  then  in  paying  off  a  large  debt, 
and  ultimately  in  reducing  the  tolls  for  the  benefit  of  the  public.  In 
the  case  of  Gibbs  it  must  be  taken  as  admitted  by  the  appellants,  that 
knowing  that  the  dock  was,  by  reason  of  an  accumulation  of  mud 
therein,  in  an  unfit  state  to  be  navigated,  they  did  not  take  reason- 
able care  to  put  the  same  'into  a  fit  state  for  that  purpose';  where- 
upon the  'Sierra  Nevada,'  in  endeavoring  to  enter  into  the  dock, 
struck  against  the  mud,  and  the  cargo  thereby  became  damaged.  In 
the  other  case  (which  did  not  arise  upon  a  demurrer)  it  must  be 
taken  as  an  established  fact  that  the  appellants  had  by  their  servants 
the  means  of  knowing  the  dangerous  state  of  the  dock,  but  were 
negligently  ignorant  of  it.  It  is  plain  that  if  the  appellants  are 
liable  in  the  former  ease,  they  must  be  liable  also  in  the  latter.  If 
the  knowledge  of  the  existence  of  the  mud-bank  made  them  responsible 
for  the  consequences  of  not  causing  it  to  be  removed,  they  must  be 
equaUy  responsible  if  it  was  only  through  their  culpable  negligence 
that  its  existence  was  not  known  to  them.  The  principles,  therefore, 
which  are  to  regulate  the  judgment  of  the  House  in  the  one  case  must 
siJBO  decide  it  in  the  other:  and  the  question  therefore  is,  what  are 
the  principles  which  regulate  the  liabilities  of  such  a  body  as  that 
of  the  Mersey  Docks  and  Harbour  Board?"  The  principles  sought 
after  were  found  by  the  House  of  Lords  to  be  adverse  to  the  con- 
tentions of  the  BoaM  and  judgment  was  rendered  for  defendants  in 
error.  Although  Lord  Cranworth  did  not  refer  to  Duncan  v.  Find- 
later,  eo  nomine,  he  admitted  that  there  were  dicta  "and  perhaps 
decisions"  which  were  not  capable  of  being  reconciled  with  the  result 
at  which  he  arrived  but  stated  that  "all  these  authorities  have  been 
so  fully  brought  under  review,  in  the  very  able  and  elaborate  opinion 
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of  the  learned  Judges  delivered  by  Mr.  Justice  Blackburn  in  answer 
to  the  questions  put  to  them  by  your  Loriships,  that  I  do  not  feel 
myself  <^lled  on  to  do  more  than  to  express  my  concurrence  in  that 
opinion."  In  the  opinion  referred  to,  Justice  Blackburn  said:  ** Dun- 
can V.  Pindlater  was  a  Scotch  appeal  brought  before  the  House  of 
Lords  on  a  bill  of  exceptions.  The  action  was  against  the  trustees 
of  a  turnpike  road,  to  recover  damages  for  an  injury  sustained  by 
the  plaintiff  from  falling  over  a  heap  of  stones  negligently  left  on 
the  road.  It  was  stated  on  the  bill  of  exceptions  that  the  trustees  had 
given  directions,  through  their  surveyor,  that  a  drain  should  be  filled 
up,  and  that  the  workmen  engaged  in  filling  up  the  drain  left  negli- 
gently the  stones  in  the  road.  Assuming  that  the  law  of  Scotland 
and  of  England  are  the  same,  it  is  clear  that  no  one  could  be  answer- 
able for  this  sort  of  negligence  unless  he  stood  to  those  who  actually 
were  guilty  of  the  negligence  in  the  relation  of  master  and  servant. 
The  judge'  who  presided  at  the  trial  took  a  different  view  of  the  law 
of  Scotland,  and  directed  the  jury  *  that  road  trustees  on  a  public  road 
are  liable  for  any  injury  which  may  happen  to  passengers,  in  con- 
sequence of  the  negligence  or  improper  conduct  of  labourers  or  sur- 
veyors,, or  other  persons  employed  by  the  trustees,  or  by  the  oflBcers  of 
the  trustees,  when  engaged  in  any  operation  performed  under  the 
authority  of  the  trustees.'  And  to  this  direction  there  was  an  ex- 
ception. If  the  body  authorizing  the  operation  had  been  a  railway 
company  or  a  private  individual,  instead  of  being  trustees  of  a  turn- 
pike-road, this  direction  would,  according  to  English  law,  have  been 
wrong;  and  this  is  jwinted  out  by  Lord  Brougham,  who  says:  *The 
rule  of  liability  and  its  reason  I  take  to  be  this — I  am  liable  for  what 
is  done  by  me  and  under  my  orders  by  the  man  I  employ,  for  I  may 
turn  him  off  from  that  employ  when  I  please.  And  the  reason  I  am 
liable  is  this,  that  by  employing  him  I  see  the  whole  thing  in  motion, 
and  what  he  does,  being  done  for  my  benefit,  and  under  my  direction, 
I  am  responsible  for  the  consequences  of  doing  it.'  ♦  ♦^  •  g^t 
though  all  that  really  was  decided  in  that  case  was  that  the  trustees 
were  not  liable  for  the  negligence  of  persons  in  their  employment  who 
were  not  shown  to  be  their  servants,  it  is  not  to  be  disputed  that  Lord. 
Cottenham's  language  goes  a. great  deal  further,  and  shows  that, 
in  his  opinion,  persons  incorporated  for  the  purpose  of  executing 
works  could  never  in  their  offieial  or  corporate  capacity  be  liable  to 
damages  at  all,  the  remedy  for  any  wrong  or  neglect  being  only 
against  the  individual  corporators  for  their  individual  wrong  or 
neglect.  His  reasoning  on  this  point  is :  *  If  the  thing  done  is  withi\i 
the  statute,  it  is  clear  that  no  compensation  can  be  afforded  for  any 
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damage  sustained  thereby,  except  so  far  as  the  statute  itself  has  pro- 
vided it.  And  this  is  clear  on  the  legal  presumption  that  the  act^ 
creating  the  damage,  being  within  the  statute,  must  be  a  lawful  act. 
On  the  other  hand,  if  the  thing  done  is  not  within  the  statute,  either 
from  the  party  doing  it  having  exceeded  the  powers  conferred  on  him 
by  statute,  or  from  the  manner  in  which  he  has  thought  fit  to  per- 
form the  work,  why  should  the  public  fund  be  liable  to  make  good  his 
private  error  or  misconduct!'  Lord  Cottenham  is  there  speaking  of 
a  body  of  trustees  acting  under  the  Scotch  Turnpike  Act,  but  his  rea- 
soning is  general ;  and  the  dilemma,  if  a  good  one,  is  applicable  to  all 
oases.  This  is,  no  doubt,  a  very  high  authority,  being  said  by  the  Lord 
Chancellor  in  the. House  of  Lords,  though  in  a  Scotch  case;  but  not 
being  the  point  decided  by  the  House,  it  is  not  conclusively  binding, 
and  we  think  that,  with  great  deference  to  his  high  authority,  we 
must  dissent  from  the  position  there  laid  down,  both  on  principle  and 
on  the  preponderance  of  authority."  Lord  Westbury  concurred  *4n 
the  conclusion  derived  from  the  authorities  and  from  the  principles 
of  law  laid  down  in  the  very  able  opinion  delivered  to  your  Lord- 
ships by  Mr.  Justice  Blackburn,''  and  stated  that  he  thought  ''it 
desirable  to  say  a  few  words  with  reference  to  the  difficulty  felt  by 
the  learned  judges  in  consequence  of  certain  observations  that  fell 
from  Lord  Chancellor  Cottenham,  and  which  are  reported  in  the  case 
of  Duncan  v.  Findlatjcr."  Continuing,  he  said:  *'I  can  well  divine 
what  was,  at  that  time,  passing  in  the  mind  of  my  Lord  Cottenham. 
My  Lord  Cottenham  seems  to  have  thought,  that  if  a  corporation  be 
trustees  of  property  for  the  direct  benefit  of  certain  individuals,  and 
there  is  no  other  corporate  property,  and  if  in  their  capacity  as 
trustees  an  act  is  done  by  order  of  the  corporation,  which  amounts  to 
a  tort  or  trespass,  and  gives  a  right  of  action,  and  a  right  to  damages 
to  any  private  individual,  a  court  of  equity  would  not  permit  an 
execution  to  issue  on  any  judgment  that  might  be  recovered  against 
the  property  of  the  corporation,  seeing  that  it  is  property  held  upon 
trust  for  certain  beneficiaries,  and  that  the  corporation,  as  trustees, 
have  no  interest  therein.  But  I  apprehend  that  that  was  a  misappre- 
hension on  the  part  of  the  noble  and  learned  Lord,  and  that  it  would 
lead  to  very  mischievous  consequences^  It  is  by  no  means  true  that  a 
court  of  equity  is  able  to  protect  the  property  of  beneficiaries  against 
the  act  of  trustees.  If  trustees  alienate  property  for  a  valuable 
consideration,  to  a  person  who  pays  that  consideration  without  notice 
of  the  trusty  the  interest  of  the  beneficiaries  suffers  from  that  act; 
and  it  would  be  a  very  unreasonable  and  a  very  mischievous  thing  if, 
in  the  case  of  a  corporation  dealing  with  the  public  or  with  Individ- 
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uals,  such  corporation  should,  by  any  conduct  of  theirs  in  respect  to 
property  committed  to  their  care,  give  a  right  of  action  to  individuals, 
tha(  such  individuals  should  be  deprived  of  the  ordinary  right  of  re- 
sorting to  a  remedy  agaiiut  the  body  doing  or  authorizing  these  acts, 
and  should  be  driven  to  seek  a  remedy  against  the  individual  cor- 
porators, ^hose  deeisitm  or  order,  in  the  name  of  the  corporation, 
may  have  led  to  the  mischief  complained  of.  It  is  much  more  reason- 
able in  such  a  case,  that  the  tmst  or  ecvpotate  property  dould  be 
amenable  to  the  individual  injured,  because  there  is  then  no  failure  of 
justice,  seeing  that  the  beneficiary  Till  always  have  his  right  of  com- 
plaint, and  his  title  to  relief  against  the  individual  corporators,  who 
have  wrongfully  used  the  name  of  the  eoi^oration.  The  learned 
judges  observed,  and  with  very  great  correctness,  that  it  is  not  every- 
thing that  falls  from  a  noble  and  learned  Lord  in  advising  the 
House  which  is  to  be  considered  as  the  opinion  of  the  House.  Those 
observations  of  Lord  Cott^nham,  which  directly  tend  to  this  con- 
clusion, that  the  corporation  in  the  case  supposed  would  not  be  ame- 
nable, nor  would  the  corporate  property  be  liable,  but  that  the  party 
injured  would  be  obliged  to  have  resort  to  the  individual  members 
who  directed  the  act  to  be  done,  would,  if  they  were  reci^;mzed  as 
the  law,  undoubtedly  lead  to  very  great  evil  and  injury,  *  "  • 
"With  regard  to  the  observations  attributed  to  the  noble  and  learned 
Chancellor  (Lord  Cottenham),  I  conceive  that  they  ou^t  not  to  be 
taken  or  regarded  as  establishing  any  rale  that  at  all  interferes  with 
the  decision  at  which  your  Lordships  have  arrived  in  the  case  now 
before  you." 

§3361.  aiavln  t.  Rhode  Iiknd  HoipitaL  The  American  case 
which  more  frequently  than  any  other,  perhaps,  the  conrts  have  either 
been  willing  to  follow  or  been  compelled  to  distinguish  or  disapprove 
ia  that  of  Olavin  v.  Rhode  Island  Hospital,**  decided  by  the  Supreme 
Court  of  Rhode  Island  in  1873.  In  this  case  plaintiff  sued  for  per- 
sonal injuries  sustained  when  a  pay  patient  in  defendant's  hos- 
pital as  a  result  of  the  failure  of  defendant's  interne  immediately 
to  can  in  one  of  defendimt'g  staff  surgeons  to  attend  plaintiff,  as  de- 
fendant's rules  required  the  interne  to  do  under  the  circumstances, 
and  as  a  result  of  the  personal  ministrations  of  the  interne  by  which 
he  sought  to  meet  plaintiff's  need.  A  judgment  for  defendant  was 
rendered  by  the  trial  court,  but  on  appeal  the  Supreme  Court  re- 
versed such  judgment  and  granted  plaintiff  a  new  trial.     According 

MIS  B.  I.  411,  34  Am.  Bep.  675. 
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to  a  later  case  decided  by  the  same  court,^  in  which  case  the  court 
expressed  itself  as  being  satisfied  with  the  correctness  of  the  con- 
clusions reached  in  Olavin  v.  Rhode  Island  Hospital,''^  such  paae 
''stands  for  four  things:  First,  it  sets  forth  the  true  relation  of  a 
charitable  corporation  to  the  skilled  attendants^  such  as  physicians, 
surgeons,  and  nurses,  whose  services  are  furnished  to  its  patients, 
showing  that  such  skilled  attendants  are  not  in  general  the  servants 
of  the  corporation  in  that  they  are  not  under  the  control  of  the  cor- 
poration as  to  their  treatment  of  patients,  and  that,  if  thqr  are  se- 
lected with  due  care,  their  negligence  is  not  the  negligence  of  the 
corporation,  •  •  •  second,  that  there  are  certain  duties  to  pa- 
tients which  are  corporate  duties,  such  as  the  exercise  of  due  care  in 
the  selection  of  skilled  and  competent  attendants  and  the  exercise 
of  due  care  in  the  summoning  of  such  attendants  in  a  case  where  the 
condition  of  the  patient  requires  such  service,  and  that  the  agent  of 


TOBasabo  v.  Salvation  Army,  35  R. 
I.  '22,  42  L.  R.  A.  (N.  8.)  1144,  85 
Atl.  120  (action  for  death  of  third 
person  fatally  injured  through  negli- 
gence of  servant  of  defendant,  a 
charitable  corporation).  « 

In  Thomas  v.  Qerman  General  Be- 
nevolent Society,  168  Cal.  183, 141  Pac. 
1186,  an  action  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the 
employ  of  the  defendant,  the  court, 
by  way  of  disposing  of  the  defend- 
ant's contention  that  it  was  not  liable 
by  reason  of  the  fact  that  it  was  a 
charitable  institution  and  that  an  ac- 
tion such  as  the  one  brought  by  the 
plaintiff  would  not  lie  against  it,  ftaid: 
"Such  was  the  doctrine  of  some  of 
the  earlier  cases.  We  need  not  enter 
into  an  elaborate  discussion  of  the 
question.  All  of  the  authorities  pro 
and  con  have  been  elaborately  collated 
and  learnedly  reviewed  in  Basabo  v. 
Salvation  Army,  35  B.  I.  22,  85  Atl. 
120,  42  L.  B.  A.  (N.  S.)  1144.  With 
the  conclusion  there  jreaehed  we  are 
in  accord.  That  conclusion  is  that  the 
true  doctrine  amounts  to  this:  That 
where  one  accepts  the  benefit  of  a 
public  or  of  a  private  charity  he  ex- 
empts by  implied  contract  the  bene- 


factor from  liability  for  the  negli- 
gence of  the  servants  in  administering 
the  charity,  if  the  benefactor  has 
used  due  care  in  the  selection  of  those 
servants. ' ' 

71  "It  has  been  suggested  ♦  ♦  • 
that  in  view  of  the  numerous  deeisloni 
of  other  courts,  rendered  since  [Gla- 
vin  V.  Bhode  Island  Hospital]  •  •  • 
was  decided,  this  court  should  not  ad- 
here to  that  decision.  That  case  has 
been  carefully  re-examined  in  the 
light  of  all  the  eases  cited  by  the 
parties  hereto,  and  of  some  other 
cases  which  are  cited  by  neither  party, 
and  this  court  sees  no  reason  to  mod- 
ify the  conclusions  reached  in  said  de- 
cision, or  in  any  respect  to  recede 
fiOm  them  or  to  doubt  their  correct- 
ness. Upon  the  facts  of  that  caM  as 
reported.  It  is  true  that,  in  many  of 
the  cases  decided  by  other  courts  since 
1879,  the  Glavin  Case  has  been  re- 
ferred to,  in  some  it  has  been  criti- 
cized, but  in  none  of  them  has  it  been 
fully  and  correctly  stated,  nor  do  we 
find  any  case  which  it  quite  on  all 
fours  with  it.''  Basabo  v.  Salvation 
Army,  35  B.  T.  22,  42  L.  B.  A.  (N.  8.) 
1144,  85  Atl.  120. 
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the  eorporatioQ,  whose  duty  it  is  to  Bununoo  such  attendants,  is  in 
such  ease  the  agent  and  •representative  of  the  corporation,  whose 
negligence  is  deemed  to  be  that  of  the  corporation  itself ;  third,  that 
the  doctrine  of  tbe  general  immuoity  of  a  charitable  corporation  from 
liability  for  damages,  on  the  ground  of  public  policy  as  inv(dTing  the 
dlTersiott  of  trust  funds  from  the  purposes  of  the  trust,  has  no 
lo^cal  foondatiou ;  fourth,  that,  where  such  a  corporation  has  funds 
available  for  the  general  parposea  of  the  corporation,  it  may  apply 
such  funds  to  pay  damages  for  which  it  is  held  liable  'notwithstand- 
ing the  trusts  for  which  they  are  held,  because  the  liability  is  in- 
curred in  earrying  out  the  tmats  and  is  incident  to  them'  (12  R.  I. 
page  438,  34  Am.  Sep.  675),  even  though  certain  property,  sneh  as 
its  real  estate,  may  be  'subject  to  so  strict  a  dedication  that  it  cannot 
be  diverted  to  the  payment  of  damages.'  12  R.  I.  page  429,  34  Am. 
Rep.  675." « 


nSee,  however,  in  eonaeetlon  here- 
with  Oen.  Laws  of  B.  I.  1896,  «.  177, 
1 38,  wMeli  piovldea  that  ' '  bo  boa- 
pita]  Incorporated  hj  the  gensT&I  as- 
aembl^  of  this  state,  SDstained  in 
whole  or  In  part  bj  eharitabls  cou- 
tribntiona  or  endowments,  shall  be 
liable  tot  the  neglect,  careleuneM, 
want  ot  skill  or  for  the  roaliciQiu  acts, 
of  any  of  ita  officers,  agents  or  em- 


Island  Hospital,  jQHtiee  Uayfleld  said: 
"If  the  law  is  as  it  is  here  decided  to 
be,  is  it  not  strange  that  no  text-book 
writer  in  England  or  America  has  ever 
been  able  to  learn  itT  It  does  aeem 
that  aueh  judgeH  and  text-book  writers 
aa  CooIejT,  Kent,  Stor;,  Paraona,  Shaw, 
Oibaon,  Beasley,  Bnsb,  Horawets,  Jag- 
gard,  and  others  of  equal  note,  would 
have  found  it  out,  and  not  have  mis- 
ployeea  In  the  management  of,  or  for  led  the  werld-lltiganta  and  world- 
the  eare  or  treatment  of,  any  of  the      courts  for  a  eenturj  or  more.    Is  it 


patients  or  inmates  of  sneh  hospital; 
bat  nothing  herein  contained  shall  be 
so  eonstmed  as  to  impair  any  remedy 
nnder  ezlBtiiig  laws  which  any  person 
may  have  agBinst  any  officer,  agent  or 
employee  of  any  snrh  hospital  for  any 
wrongful  net  or  omission  in  the  course 
of  his  official  conduct  or  employment." 
Probably  one  of  tbe  most  emphatic 
dis^tprovals  of  Olavin  v.  Bhode  Island 
Hospital  that  has  ever  been  entered  is 
that  of  Hr.  Justice  Mayfleld  of  the 
Alabama  Supreme  Court.  In  diasent* 
ing  from  the  opinion  of  the  majority 
of  that  court  in  Tucker  v.  Mobile  In- 
«miary  Aaa'n,  191  Ala.  572,  10  N.  C. 
C.  A.  381,  68  So.  4,  which  majority 
flnda  the  eonelnilon  it  reached  anp- 
ported  in  principle  by  Qlavln  v.  Bhode 


possible  that  one  decision  of  one  court 
of  the  smallest  state  in  tbe  Union 
containa  more  wisdom  than  all  other 

courts,  and  all  text-writers  on  the  sub- 
ject? There  is  no  decision  of 
any  American  court,  nor  opinion  of  any 
judge,  nor  mention  by  any  text-book 
writer,  in  accord  with  the  decision  of 
tbts  case,  that  does  not  base  tbe  opin- 
ion on  tbe  Bhode  Island  case  cited  in 
this  opinion.  It  has  been  criticized. 
scores  If  not  hundreds  of  times,  where 
it  has  been  approved  or  followed  once. 
*  ■  •  If  the  decision  of  this  eaae 
is  to  stand  as  the  law  of  tUa  state,  it 
cries  loudly  for  the  legialature  of  Ala- 
bama to  do  what  the  legislature  of 
Bhode  Island  did — put  the  law  of  thtt 
Btate  in  line  with  that  of  all  the  other 
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83382.  OoatroUing  theories.  There  are  several  different  out- 
standing theories  on  the  subject  of  the  liability  in  tort  of  eharitaUe 
corporations.  One  of  the  theories  of  nonliability  may  be  denomi- 
nated the  '^  public  poliey"  theory.  The  Supreme  Court  of  South 
Carolina,  adopting  and  applying  this  theory  in  a  recent  case,  said: 
''The  exemption  of  public  charities  from  liability  in  actions  for 
damages  for  tort  rests  not  upon  the  relation  of  the  injured  person  to 
the  charity,  but  upon  grounds  of  public  policy,  which  forbids  the 
crippling  or  destruction  of  charities  which  are  established  for  the 
benefit  of  the  whole  public  to  compensate  one  or  more  individual 
members  of  the  public  for  injuries  inflicted  by  the  negligence'  of  the 
corporation  itself,  or  of  its  superior  officers  or  agents,  or  of  its  servants 
or  employees.  The  principle  is  that,  in  organized  society,  the  rights 
of  the  fe  individual  must,  in  some  instances,  be  subordinated  to  the 
public  good.  It  is  better  for  the  individual  to  suffer  injury  without 
compensati<m  than  for  the  public  to  be  deprived  of  the  benefit  of 
the  charity.  The  law  has  always  favored  and  fostered  publie  char- 
ities in  ways  too  numerous  to  mention,  because  they  are  most  valuable 
adjuncts  of  the  state  in  the  promotion  of  many  of  the  purposes  for 
which  the  state  itself  exists.  That  being  so,  what  difference  can  it 
make  whether  the  tort  is  that  of  the  corporation  itself  or  its  superior 
officers  and  agents,  or  that  of  its  servants!  Liability  for  the  one 
would  as  effectually  embarrass  or  sweep  away  the  charity  as  the  other. 
It  would  therefore  he  illogical  to  admit  liability  for  the  one  and 
deny  it  for  the  other.  This  rule  does  not  put  such  charities  above 
the  law,  for  their  conduct  is  subject  to  the  supervision  of  the  court  of 
equity ;  nor  does  it  deny  an  injured  person  a  remedy  for  his  wrong. 
It  is  merely  an  exception  to  the  rule  of  respondeat  superior,  which  is 
itself  based  on  reasons  of  public  policy.  The  injured  person  has  his 
remedy  against  the  actual  wrongdoer.  It  is  said,  however,  that  he 
may  be  and  often  is  financially  irresponsible.  But  the  answer  is  that 
the  law  does  not  undertake  to  provide  a  solvent  defendant  for  every 
wrong  done.  There  are  many  cases  of  wrongful  injury  not  compen- 
sated, because  the  wrongdoer  is  insolvent.  The  head  of  a  family  is 
liable  for  the  torts  of  his  servants;  but  you  cannot  take  his  homestead 
and  break  up  his  family  to  satisfy  a  judgment  against  him,  either 
for  his  own  or  for  his  servant's  torts.  Public  policy  says  it  is  better 
for  the  individual  to  suffer  the  injury  uncompensated  than  for  the 
state  to  suffer  the  evil  consequences  of  having  the  homes  and  families 

states  by  a  statute.  I  ask  the  qnes-  that  court  was  deemed  so  bad  by  the 
tion:  Should  we  foUow  the  eourt  of  people  that  they  rid  themselves  of  It 
Bhode  Island,  when   the  decision   of    .  by  an  express  statute f 

5344 


Ch.  52]  LiABnjTT  of  Cobpobation  pok  Tobts 


[§ 


of  ita  citizens  destroyed.  The  state  is  likewise  most  deeply  interested 
in  the  preservation  of  public  charities.  Questions  of  public  policy 
most  be  determined  apon  confflderation  of  what  on  the  whole  will  best 
promote  the  general  welfare. ' '  ^ 


V>  Vennillion  v.  Woman's  College  of 
Due  West,  104  8.  C.  197,  88  8.  E.  649, 
ileeided  on  tbe  autboritj  of  Lind- 
ler  T.  Columbia  Hospital  of  Bichland 
County,  98  B.  C.  25,  81  S.  K.  512,  in 
which  the  court  said :  "  The  true 
ground  apon  which  to  teat  the  exemp- 
tion from  liability  Is  that  it  would 
be  against  public  policy  to  hold  a 
charitable  laatitution  responsible  for 
the  negligeuee  of  Its  seTrants,  seleoted 
with  due  care.  But  the  question 
whether  it  would  be  liable  for  negli- 


quire  them  to  regpood  in  damages  for 
injuries  caused  by  the  negligence  of 
their  emplojees.  We  cannot  there- 
fore saj  that  it  is  against  the  public 
policy  of  this  state  to  require  the 
wrongdoer  to  pay  damages  caused  by 
the  negligence  of  employees.  The 
foundation  of  the  original  doctrine 
has  been  destroyed  in  the  state,  and 
this  ofTspring  ought  to  die  with  it. 
The  rule  is  clear  and  certain  that,  if 


gence  in  tbe  selection  of  its  servants      a  physician  undertakes   to  attend  i 


without  due  care  is  not  before  the 
court  for  consideration,"  In  his  dis- 
senting opinion  In  this  case,  however, 
Justice  Fraser  said:  "Another  reason 
given  [for  the  rule  of  nonliability]  Is 
that  it  is  not  in  accord  with  public 
policy  to  allow  these  good  people  to 
be  annoyed  by  damage  suits.  They 
are  good  people,  but  the  legislature 
fixes  the  public  policy  of  a  state.  The 
reason  for  this  supposed  public  policy 
is  not  altogether  clear.  Is  the  damage 
suit  ao  evil  spirit  Invented  by  man 
to  harass  soulless  corporations  and 
from  its  evil  inflnenee  the  good  are 
imraunet  If  so,  they  ought  to  be 
abolished  all  together.  That  is  not  the 
theory.  The  theory  is  that,  in  a  dam- 
Hge  suit  for  simple  negligence,  the 
evil  of  the  past  Is  compensated  for, 
and  for  wilfolness,  evil  for  the  future 
is  prevented.  '  *  *  There  is  noth- 
ing in  the  Constitution,  statutes,  or 
judicial  records  [which  contain  the 
law  of  the  state  and  therefore  define 
its  public  policy]  to  warrant  im- 
munity. Public  policy  is  not  the  opin- 
ion of  a  judge  as  to  what  ought  or 
ought  not  to  be.  •  •  *  The  legis- 
latare  of  this  state  hss  in  recent  years 
passed  several  acts  that  remove  the 
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patient  through  charity,  he  Is  bound 
to  exercise  due  care  and  skill  and  is 
responsible  for  negligence.  If,  how- 
ever, several  combine  and  subscribe  a 
fund  and  call  it  charity  (more  con- 
venient atill,  if,  as  here,  some  one  else 
will  furnish  the  money),  it  shall  cover 
a  multitude  of  sine,  and  It  makea  no 
difFerenee  what  Jiappena,  there  are 
only  two  remedies.  One  is  to  close  up 
the  place  as  a  public  nuisance,  and  the 
other  is  to  sue  the  woman  [who,  as  in 
this  case,  was,  in  her  capacity  as 
nurse,  guilty  of  the  negligenee]." 

"No  principle  of  law  seems  to  be 
better  established  both  upon  reason 
and  authority  than  that  which  de- 
clares that  a  purely  charitable  insti- 
tution, supported  by  funds  furnished 
by  private  and  public  charity,  cannot 
be  made  liable  in  damages  for  the 
negligent  acts  of  its  servants.  Were 
i'  not  so,  it  is  not  difBcult  to  discern 
that  private  gift  and  public  aid  would 
not  long  be  contributed  to  feed  the 
hungry  maw  of  litigation,  and  chari- 
table Institutions  of  all  kinds  would 
nltimateTy  cease  or  become  greatly 
impaired  in  their  usefulness."  Jen- 
sen V.  Hidne  Eye  *  Ear  Infirmary,  107 
Me.  408,  33  L.  B.  A.  (N.  a)  141,  78 
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Opposed  to  this  view  of  the  matter,  there  is  the  holding  of  the  Su- 
preme Court  of  Rhode  Island  to  the  efEect  that  public  policy  does  not 
require  that  a  charitable  corporation  be  held  exempt  from  liability 
for  injury  to  a  third  person  resulting  from  the  negligence  of  one 
between  whom  and  the  corporation  there  existed  the  legal  relation 
of  servant  and  master,  but,  on  the  other  hand,  that  to  relieve  it  from 
liability  in  such  case  would  be  contrary  to  true  public  policy.  In  thus 
holding  the  court  said:  ''We  are  clearly  of  the  opinion  that  the  true 
legal  relation  of  master  and  servant  existed  between  the  defendant 
[corporation]  and  [the  person  guilty  of  the  negligence]  •  •  • 
and  that,  just  as  such  a  servant  has  a  lawful  right  to  recover  his  stipu- 
lated wages  for  his  services  and  to  recover  damages  for  breach  of  his 
contract  of  service  on  the  part  of  his  master,  so,  also,  would  he  be  en- 
titled to  recover  for  injuries  due  to  the  negligence  of  his  master  as  in 
other  cases  of  master  and  servant,  and  so,  also,  would  his  master  be 
liable  for  his  torts  and  negligence  while  in  the  service  of  the  master 
as  in  any  other  case.  It  would,  in  our  opinion,  be  manifestly  unjust 
and  contrary  to  public  policy  to  hold  that  a  person  run  over  and 
injured  on  a  public  highway  by  a  horse  and  wagon  belonging  to  the 
defendant  and  driven  by  the  defendant's  servant,  through  the  negli- 
gent acts  of  such  servant,  [as  in  this  case,]  would  not  be  entitled  to 
recover  against  the  master,  but  could  only  recover  against  the  negli- 
gent servant,  while  a  person  injured  under  similar  circumstances  by 
the  servant  of  an  expressman,  or  the  driver  of  a  cab  belonging  to  a 
liveryman,  would  be  allowed  to  recover  against  the  master.  There 
is  no  reason  or  logic  in  the  attempted  distinction  between  the  servant 
of  the  defendant  and  the  servant  of  any  other  person  or  corpora- 
tion."'* 

Another  theory  of  nonliability  is  the  ** trust-fund"  theory.  This 
theory  is  the  one  that  a  charitable  corporation  holds  all  of  its  funds  in 
trust  for  the  charity  administered ;  that  it  would  be  a  breach  of  trust 
to  apply  them  to  any  other  purpose ;  that  the  payment  of  damages  for 
Iq juries  resulting  from  the  negligence  of  the  corporation's  servants  is 
not  a  purpose  contemplated  by  the  trust,  and  that  the  corporation's 
funds,  therefore,  cannot  be  applied  thereto.'''^    Not  only  was  this 

Atl.  898,  which  was  an  action  for  the  120.    See  f  3361,  supra.    See  also  that 

death  of  a  person,  renting  room  in  in-  portion  of  Justice  Fraser  's  dissenting 

firmary,  which  resulted  from  her  being  opinion  in  Lindler  v.  Columbia  Hof- 

permitted    to   evade    the    supervision  pital  of  Bichland  County,  98  8.  C.  25, 

of  the  attendants  and  fall  through  a  81  8.  E.  512,  quoted  in  note  73,  supra, 

window.  TO  Tucker      v.      Mobile      Infirmary 

74Ba8abo  v.  Salvation  Army,  35  B.  Ass'n,  191  Ala.  572,  10  N.  C.  C.  A.  361, 

L  22,  42  L.  B.  A.  (N.  S.)  1144,  85  Atl.  68  So.  4  (this  theoiy,  the  Alabama  Sa- 
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theory  adopted  by  the  House  of  Lords  in  Feoffees  of  Heriot's  Hospital 
V.  RoBs,!'^  but  it  has  also  found  favor  with  more  than  one  American 
court  since  the  decision  in  the  English  case  was  rendered,"^  at  least. 


preme  Court  rejects  as  unsound). 

76  See  i  3360,  supra. 

77  In  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  St.  624,  1  L.  B.  A.  417,  6  Am.  St. 
Bep.  745,  15  Atl.  553,  an  action  for 
the  wrongful  death'  of  a  person  who 
while  passing  along  a  sidewalk  was 
fatally  injured  by  being  struck  by  a 
bundle  of  tarpaulins  which  defend- 
ant's employee  threw  from  a  window 
in  an  abutting  building,  it  appeared 
that  the  defendant  was  a  corporation 
without  capital  stock  or  moneyed 
capital;  that  it  was  supported  by  vol- 
untary contributions  made  by  various 
fire  insurance  companies;  that  its  ob- 
ject and  business  were  to  save  life  and 
property  in  or  contiguous  to  burning 
buildings;  th|it  in  saving  and  protect- 
ing property  thus  situated  no  differ- 
ence was  made  between  that  which 
was  insured  and  that  which  was  un- 
insured,  and  that  no  dividends  were 
made,  and  hence  none  was  divided 
among  the  corporators.  Upon  these 
facts  the  court,  declaring  the  true 
test  of  a  legal  public  charity  to  be 
''the  object  sought  to  be  attained; 
the  purpose  to  which  the  money  is  to 
be  applied;  not  the  motive  of  the 
donor,"  held  that  tHe  defendant  was 
"a  public  charitable  institution;  that 
in  the  performance  of  its  duties  it 
[was]  *  *  *  acting  in  aid  and  in 
ease  of  the  municipal  government  in 
the  preservation  of  life  and  property 
at  fires";  that  in  consequence  thereof 
the  rule  of  respondeat-  superior  did 
not  apply  to  it,  and  that  therefore  it 
was  not  liable  at  plaintiff's  suit.  In 
the  course  of  its  opinion,  wherein  it 
declined  to  follow  Glavin  v.  Bhode 
Island  dospital,  12  R.  I.  411,  34  Am. 
Bep.  675,  even  though  such  case  was 
applicable,  the  court  said:  ''The  In- 
surance Patrol  is  a  public  charity.    It 


has  no  property  or  funds  which  have 
not  been  contributed  for  the  purposes 
of  charity;  and  it  would  be  against  all 
law  and  all  equity  to  take  those  trust 
fundSy  so  contributed  for  a  special, 
charitable  purpose,  to  compensate  in- 
juries inflicted  or  occasioned  by  the 
negligence  of  the  agents  or  servants 
of  the  patroL  It  would  be  carrying 
the  doctrine  of  respondeat  superior  to 
an  unreasonable  and  dangerous  length. 
That  doctrine  is,  at  best,  as  I  once  be- 
fore observed,  a  hard  rule.  I  trust 
and  believe  it  wiU  never  be  extended 
to  the  sweeping  away  of  public  chari- 
ties; to  the  misapplication  of  funds 
specially  contributed  for  a  public 
charitable  purpose  to  objects  not  con- 
templated by  the  donors.  I  think  it 
may  be  safely  assumed  that  private 
trustees,  having  the  control  of  money 
contributed  for  a  special  charity, 
could  not,  in  case  of  a  tort  committed 
by  one  of  their  number,  apply  the 
funds  in  their  hands  to  the  payment 
of  a  judgment  recovered  therefor.  A 
public  charity  whether  incorporated  or 
not,  is  but  a  trustee,  and  is  bound  to 
apply  its  funds  in  furtherance  of  the 
charity,  and  not  otherwise.  This  doc- 
trine is  hoary  with  antiquity,  and  pro- 
vails  alike  in  this  countiy  and  in  Eng- 
land, wh^re  it  originated  as  early  as 
the  reign  of  Edward  V.,  when  it  was 
announced  in  the  Year  Book  of  that 
period.  *  *  *  I  am  glad  to  be  able 
to  say  that  no  state  in  this  country, 
or  in  the  world,  has  upheld  the  sacred- 
ness  of  trusts  with  a  firmer  hand  than 
the  state  of  Pennsylvania.  Not  only 
is  a  trustee  for  a  public  or  private  use 
not  permitted  to  misapply  the  trust 
funds  committed  to  his  care,  but,  if  he 
converts  them  to  his  own  use,  the  law 
punishes  him  as  a  thief.  How  much 
better  than  a  thief  would  be  the  law 
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when  the  one  seeking  to  recover  damages  was  accepting  the  benefit 
of  the  trust  fund  at  the  time  the  injuries  complained  of  were  sus- 
tained.''* 


itself  were  it  to  apply  the  trast's 
funds,  contributed  for  •  a  charitable 
object,  fb  pay  for  injuries  resulting 
from  the  torts  or  negligence  of  the 
trustee  t  The  latter  is  legally  respon- 
sible for  his  own  wrongful  acts.  I 
understand  a  judgment  has  been  re* 
covered  against  the  individual  whose 
negligence  occasioned  the  injury  in 
this  case.  If  we  apply  the  money  of 
the  Insurance  Patrol  to  the  payment 
of  this  judgment,  or  of  the  same  cause 
of  action,  what  is  it  but  a  misappli- 
cation of  the  trust  fund,  as  much  so  as 
if  the  trustees  had  used  it  in  payment 
of  their  personal  liabilities  t  It  would 
be  an  anomaly  to  send  a  trustee  to  the 
penitentiary  for  squandering  trust 
funds  in  private  speculations,  and  yet 
permit  him  to  do  practically  the  same 
thing  by  making  it  liable  for  his  torts. 
If  the  principle  contended  for  here 
were  to  receive  any  countenance  at 
the  hands  of  this  court,  it  would  be 
the  most  damaging  blow  at  the  integ- 
rity of  trusts  which  has  ever  been 
delivered  in  Pennsylvania.  We  are 
not  prepared  to  take  this  step.'' 

7t  Gable  v.  Sisters  of  8t.  Francis, 
227  Pa.  St.  254,  136  Am.  St.  Rep.  879, 
75  Atl.  1087,  quoting  with  approval 
from  Downes  v.  Harper  Hospital,  101 
Mich.  555,  25  L.  B.  A«  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42.  In  Bruce  v. 
Central  M.  E.  Church,  147  Mich.  230, 
10  L.  B.  A.  (N.  S.)  74,  11  Ann.  Cas. 
150,  110  N.  W.  951,  an  action  by  a 
third  person,  the  court  distinguished 
Downes  v.  Harper  Hospital,  supra, 
and,  relative  to  the  proposition  that 
''it  would  thwart  the  purpose  of  the 
trust;  that  is,  it  would  oppose  the  will 
of  the  founder  of  the  trust  to  pay 
from  the  trust  funds  damages  caused 
by  an  agent's  torts,"  said:  ''It  is 
entirely  logical  to  say  that  this  will 


must  be  recognized  by  beneficiaries  of 
the  trust*  It  may  justly  be  said  that 
the  benefit  of  the  trust  is  extended  to 
them  and  accepted  by  them  upon  the 
implied  condition  that  they  shall 
recognize  that  will.  By  becoming 
beneficiaries  they  agree  to  recognize 
it.  But  I  can  see  no  ground  upon 
which  it  may  be  held  that  the  rights 
of  those  who  are  not  beneficiaries  of 
a  trust  can  in  any  way  be  aflP ected  by 
the  will  of  its  founder.  The  rights 
of  such  persons  are  those  created  by 
general  laws,  and  the  duties  of  those 
administering  the  trust  to  respect 
those  rights  are  also  created  by  gen- 
eral laws.  The  doctrine  that  the  will 
of  an  individual  shall  exempt  either 
persons  or  property  from  the  opera- 
tion of  general  laws  is  inconsistent 
with  the  fundamental  idea  of  govern- 
n\ent.  It  permits  the  will  of  the  sub- 
ject to  nullify  the  will  of  the  people. 
Nor  can  I  conceive  any  ground  upon 
which  a  court  can  hold  that  effect  can 
be  given  to  that  will  when  it  relates 
to  property  devised  or  conveyed  for 
the  purpose  of  a  charitable  trust. 
Such  a  holding  must  rest  upon  the 
argument  that  the  advantages  reaped 
by  the  public  from  such  trusts  justify 
the  exemption;  that  is,  at  applied  to 
this  case,  the  advantages  to  the  public 
justify  defendant's  exemption  from 
liability  for  wrongs  done  to  indi- 
viduals. If  this  argument  is  sound— 
and  its  soundness  may  be  questioned, 
for  there  are  those  who  will  deny  that 
the  advantages  to  the  public  justify 
the  wrong  to  thp  individual — ^it  should 
be  addressed  to  the  legislative,  and 
not  to  the  judicial,  departmex^t  of  the 
government.  It  is  our  duty  as  jndges 
to  apply  the  law.  We  have  no  au- 
thority to  create  exemptions  or  to 
declare  immunity."    See  also  Gallon 
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On  the  other  hand,  some  courts  have  expressly  rejected  this  theory, 


V.  House  of  Good  Shepherd,  158  Mich. 
361,  24  L.  B.  A.  (N.  8.)  286,  133  Am. 
St.  Rep.  387,  122  N.  W.  631;  Hordern 
V.  Salvation  Army,  199  N.  Y.  233,  32 
L.  B.  A.  (N.  S.)  62,  139  Am.  St.  Bep. 
889,  92  N.  E.  626. 

In  Parks  v.  Northwestern  Univer- 
sity, 218  HL  381,  2  L.  B.  A.  (N.  S.) 
556,  4  Ann.  Cas.  103,  75  N.  E.  991, 
aff'g  121  m.  App.  512,  the  Supreme 
Conrt  of  Illinois  held  that  the  fact 
that  the  defendant  university  corpo- 
ration required  its  students  to  pay  tu- 
ition did  not  change  its  charitable 
character,  and  that,  being  a  charitable 
corporation,  it  was  not  liable  for  per- 
sonal injuries  sustained  by  a  student, 
while  in  a  classroom  or  laboratory 
maintained  by  it,  as  a  result  of  the 
negligence  of  its  instructor  in  whose 
charge  the  student  was  at  the  time. 
In  the  course  of  its  opinion  the  court 
said:  "The  •  ♦  •  university  is  a 
private  corporation  but  is  organized 
for  purely  charitable  purposes.  It  de- 
clares no  dividends,  and  has  no  power 
to  do  80.  It  depends  upon  the  income 
from  its  property  and  the  endow- 
ments and  gifts  of  benevolent  per- 
sons for  funds  to  carry  out  the  sole 
object  for  which  it  was  created — the 
dissemination  of  learning.  Its  char- 
ter secures  to  all  persons  of  good 
moral  character  who  have  made  suffi- 
cient preliminary  advancement  the 
benefits  of  the  university,  and  all  of 
its  funds  and  property,  from  what- 
ever source  derived,  are  held  in  trust 
by  it,  to  be  applied  in  furtherance  of 
the  purpose  of  its  organization  and 
increasing  its  benefits  to  the  public. 
The  funds  and  property  thus  acquired 
are  held  in  trust,  and  cannot  be  di- 
verted to  the  purpose  of  paying  dam- 
ages for  injuries  caused  by  the  negli- 
gent or  wrongful  acts  of  its  servants 
and  employees  to  persons  who  are  en- 
joying the  benefit  of  the  charity.    An 


institution  of  this  character  doing 
charitable  work  of  great  benefit  to  the 
public  without  profit,  and  depending 
upon  giftS)  donations,  legacies,  and 
bequests  made  by  charitable  persona 
for  the  successful  accomplishment  of 
its  beneficial  purposes,  is  not  to  be 
hampered  in  the  acquisition  of  prop- 
erty and  funds  from  those  wishing  to 
contribute  and  assist  in  the  charitable 
work,  by  any  doubt  that  might  arise 
in  the  minds  of  such  intending  donors 
as  to  whether  the  funds  supplied  by 
them  will  be  applied  to  the  purposes 
for  which  they  intended  to  devote 
them,  or  diverted  to  the  entirely  dif- 
ferent purpose  of  satisfying  judg- 
ments recovered  against  the  donee 
because  of  the  negligent  acts  of  those 
employed  to  carry  the  beneficent  pur- 
pose into  execution." 

The  argument  that  permitting  the 
recovery  from  charitable  corporations 
of  damages  resulting  from  their  torts 
would  discourage  the  making  of  con- 
tributions to  them  was  advanced  in 
the  case  of  Glavin  v.  Bhode  Island 
Hospital,  supra,  |  3361,  which  was  de- 
cided more  than  a  quarter  of  a  cen* 
tury  before  Parks  v.  Northwestern 
University,  supra,  and  was  held  by 
the  Supreme  Court  of  Rhode  Island 
not  to  bear  examination.  Said  the 
court:  "The  argument  is  that  ho»> 
pitals,  like  the  Bhode  Island  Hospital, 
are  a  public  benefit;  but  if  they  are 
liable  for  the  torts  of  the  physicians 
or  surgeons  attendant  on  them,  or  of 
the  medical  or  surgical  internes,  or 
of  their  nurses  and  other  servants, 
people  will  be  discouraged  from  vol- 
untarily contributing  to  their  founda- 
tion and  support,  and  therefore  pub- 
lic policy  demands  that  they  shall  be 
exempted  from  liability.  In  our  opin- 
ion the  argument  will  not  bear  exam- 
ination. The  public  is  doubtless  in- 
terested in  the  maintenance  of  a  great 
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not  only  in  cases  where  the  injured  person  was  a  stranger  to  the  «*orpo- 


pnblie  charity,  such  as  the  Rhode 
Island  Hospital  is;  but  it  also  has  an 
interest  in  obliging  every  person  and 
every  corporation  which  ondertakes 
the  performance  of  a  duty  to  perform 
it  carefully,  and  to  that  extent  there- 
fore it  has  an  interest  against  exempt- 
ing any  such  person  and  any  such  cor- 
poration from  liability  for  its  negli- 
gences. The  court  cannot  undertake 
to  say  that  the  former  interest  is  so 
supreme  that  the  latter  must  be  sac- 
rificed to  it.  Whether  it  shall  be  or 
not  is  not  a  question  for  the  court, 
but  for  the  legislature. ''  As  in  line, 
however,  with  Parks  v.  Northwestern 
University,  supra,  both  in  its  recog- 
nition of  this  argument  as  a  valid 
one  and  in  its  approval  of  the  trust 
fund  theory,  see  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W. 
453,  in  which  the  court  said:  ''In 
this  country  whatever  conflict  in  the 
authorities  may  appear  Jias  arisen 
from  applying  rules  to  charities  which 
♦  ♦  *  were  laid  down  as  govern- 
ing an  entirely  different  class  of  cases 
—cases  clearly  involving  government- 
al function,  or  substitutes  for  private 
enterprise.  A  fund  arising  from 
charges  against  shipowners  for  use  of 
docks  for  landing,  unloading,  and  stor- 
ing freight,  a  fund  arising  from  toll 
taken  of  those  using  a  public  highway, 
and  the  like,  are  matters  of  business 
or  are  of  quasi  governmental  concern, 
which  bear  no  likeness  to  the  funds 
which  are  provided  by  the  generosity 
of  donors  for  the  perpetual  alleviation 
of  suffering  and  for  the  betterment  of 
the  health  and  moral  being  of  man- 
kind. In  the  former  class,  it  may  be 
well  -enoilgh  to  say  that  the  law  in- 
tended the  fund  to  make  good  an  in- 
jury which  its  managers  may  inflict. 
But  in  the  latter,  it  would  be  against 
e^ery  principle  of  right  and  an  out- 
rage on  justice  to  deplete  a  fund  set 


aside  for  perpetual  charity,  b^  using 
it  in  paying  damages  caused  T>y  the 
acts  of  those  engaged  in  adminLfltering 
the  trust.     Charity  funds  are     things 
apart  from  ordinary  matters  o:^  bosi- 
ness  or  trade.     In  the  though,  ta  and 
consciences  of  men,  charities  ^re  not 
loaded   with    the    burdens   put:    upon 
other  matters.     Charity  suggests  dif- 
ferent   considerations   and    treatment 
from   matters    of    ordinary    business, 
and  hence  there  has  arisen  out    of  the 
conscience,  a  principle  which  pxoteets 
it  in  its  beneficent  and  perpetixxil  pur- 
pose.   The  greatest  authority  has  said 
that,  though  prophecies  shall  come  to 
naught,  and  tongues  shall  cease,  and 
knowledge    shall    vanish    awa^,   yet 
'charity    never    faileth.'      Thati^   and 
other  statements  of  like  tenor,  -though 
perhaps    referring    to    mental      condi- 
tions, have  doubtless  done   mxxch  to 
foster  the  privileges  which  have  «▼«' 
been    accorded    to    material    l>enevo- 
lence.     To  repeat  a  thought  »lTeady 
suggested,  every  one,  in  the  pre^^^i*  ®' 
the  future,  coming  within  the    object 
of  a  charity,  has  a  right  to  t"l»c  ^^' 
joyment  of  its  benefits,  and  xi>^  ^^^ 
has  a  right  to  appropriate  to  Ixiii^Bc^ 
in    settlement    of    claims,    the       '^^ 
whereby   those "  benefits   are    so^^^'^^- 
To  permit  it  to  be  done  would  tf^  ^^^ 
only  setting  aside  the  purpose    o^  ^^^ 
donor,  but  would,  in  its  results,    ^^^^ 
the  claim  of  one  person  to  exclui^^  *"® 
rights  of  all  others  who  may^     *®"*^ 
after  him.    It  would  be  a  maft^'  ^ 
grave  concern  and  regret  if  tvax^^  ^ 
apart  for  support  of  our  charital>^*  ^^' 
stitutions  should  be  made  subj^^^ 
the  assaults  of  the  damage  dai''^^" ' 
and  be  called  upon,  not  only  ioT   *°"\' 
pensatory   recompense,   but   to      ^^^^ 
for  punishment  in  the  way  of    e^®"f" 
plary  damages.     Especially  wa^'^f  , 
strike  one  as  unfortunate,  whet*    ^\,_ 
realized  that  such  claimant 
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ration,''*  but  also  in  cases  where  he  was  a  beneficiary  of  the  trust.** 


primaiy  right  to  hold  to  the  Btrictest 
accountability  the  individuAl  who 
does  him  the  injury  for  which  he 
makes  complaint,  and  that  in  denying 
him  the  right  to  impoverish  benevo- 
lence we  do  not  deny  him  a  remedy 
against  the  actual  wrongdoer.  80  the 
weight  of  authority  in  this  country 
supports  Herioi's  Hospital  v.  Ross  as 
being  the  rule  which  commends  itself, 
not  only  because  it  carried  out  the 
donor's  intention,  but  because  it  is 
more  reasonable  and  just,  and  better 
subserves  an  enlightened  public  pol- 
icy. *  *  *  It  is  manifest  that,  if 
we  uphold  a  rule  which  would  make 
an  institution  of  charity  liable  to  a 
patient  who  has  been  injured  by  an 
incompetent  servant,  negligently  se- 
lected, we  destroy  the  principle  we 
have  endeavored  to  make  plain,  that 
charitable  trust  funds  cannot  be  di- 
verted from  the  purposes  of  the  donor. 
For  it  can  make  no  difference,  so  far 
as  the  integrity  of  the  fund  is  con- 
cerned, whether  it  be  sought  after  by 
one  who  is  injured  by  the  negligence 
of  a  servant,  or  the  negligent  selection 
of  such   servant.'' 

In  connection  with  the  suggestion 
in  the  last  sentence  above  quoted,  see 
Hordem  v.  Salvation  Army,  199  N. 
Y.  233,  32  L.  B.  A.  (N.  S.)  62,  189 
Am.  St.  Bep.  899,  92  N.  E.  626,  in 
which  the  court  said:  ''Certainly  lia- 
bility for  negligence  in  the  selection 
of  servants  may  impair  the  integrity 
of  the  trust  estate  just  the  same  as 
liability  for  the  negligence  of  serv- 
ants, though  of  course  not  so  fre- 
quently." 

A  charitable  corporation  holds 
merely  the  naked  legal  title  to  realty 
standing  in  its  name  but  dedicated  to 
the  public  charity  administered,  the 
beneficial  interest  in  such  property 
being  owned  by  the  public,  and  such 
realty  is  not  subject  to  sale  under  an 


execution  on  a  judgment  rendered 
against  the  corporation  in  an  action 
of  tort  against  it  where  the  statute 
makes  only  such  real  estate  as  the  de- 
fendant, or  a  third  person  for  his  use, 
was  seized  of  in  law  or  equity  at  the 
time  of  the  rendition  of  the  judgment 
against  him,  subject  to  execution. 
Woman's  Christian  Nat.  Library 
Ass'n  V.  Fordyce,  73  Ark.  625,  86  S. 
W.  417. 

An  educational  corporation  of  an 
eleemosynary  character  is  not  liable 
for  personal  injuries,  sustained  by  a 
student  in  its  institution,  as  a  result 
of  the  negligence  of  the  institution's 
managers  in  failing  to  provide,  as  re- 
quired both  by  city  ordinance  and 
state  statute,  fire  escapes  for  the  dor- 
mitory in  which  the  student  was 
lodged,  at  least,  not  when  the  only 
means  of  satisfying  a  judgment  .there- 
for would  be  by  an  appropriation  of 
property  touched  directly  by  the  char- 
itable use;  and,  in  this  connection,  it 
is  immaterial  that  the  students  in  the 
institution  were  required  to  pay  tui- 
tion and  board  and  that  the  charter 
of  the  corporation  provided  that  it 
might  "sue  and  be  sued."  Abston  v. 
Waldon  Academy,  118  Tenn.  24,  11  L. 
B.  A.  (N.  S.)  1179,  102  S.  W.  351. 

7t  Bruce  v.  Central  M.  E.  Church, 
147  Mich.  230,  10  L.  B.  A.  (N.  S.)  74, 
11  Ann.  Cas.  150,  110  N.  W.  951,  dis- 
tinguishing Downes  v.  Harper  Hospi- 
tal, 101  Mich.  556,  25  L.  B.  A.  602, 
46  Am.  St.  Bep.  427,  60  N.  W.  42.  See 
Kellogg  V.  Church  Charity  Foundation 
of  Long  Island,  203  N.  Y.  191,  38  L. 
B.  A.  (N.  8.)  481,  Ann.  Cas.  1913  A 
883,  96  N.  E.  406;  Hospital  of  St.  Vin- 
cent of  Paul  V.  Thompson,  116  Va. 
101,  51  L.  B.  A.  (N.  S.)  1025,  81  S.  E. 
13. 

M  Tucker  v.  Mobile  Infirmary  Ass  'n, 
191  Ala.  572,  68  So.  4. 

In  Powers  v.  Massachusetts  Homcs- 
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A  further  distinction  has  been  made  to  depend  upon  whether 
tort  grew  out  of  a  want  of  due  performance  of  ministerial  or  admi 
trative  duties,  or  whether  it  arose  from  the  malpractice  of  the  pk 
cians,  nurses  and  others  in  ministering  professionally  to  the  pati 
In  the  latter  cases,  provided  the  corporation  has  exercised  due  ca 
its  non-delegable  duty  of  selecting  proper  physicians  and  nurses 
providing  suitable  appliances  for  them,  to  which  reference  is  hl 


opatMc  Hospital,  109  Fed.  294,  300, 
65  L.  B.  A.  372,  an  action  for  injury 
to  a  pay  patient  in  a  charity  hospital, 
Judge-  Lowell,  in  the  course  of  his 
opinion,  said:  "There  is  no  less  im- 
propriety in  diverting  funds  impressed 
with  a  trust  for  the  benefit  of  indi- 
viduals than  in  diverting  those  im- 
pressed with  a  trust  for  a  public  char- 
ity. Yet  the  effectual  though  indirect 
liability  of  a  private  trust  fund  for 
the  torts  of  those  concerned  in  its 
management  is  undoubtedly  recog- 
nized. It  is  true  that  a  suit  cannot 
be  maintained  against  a  trustee,  as 
such,  for  torts  committed  in  the  man- 
agement of  the  trust  property.  The 
suit  is  brought  against  the  trustee  as 
an  individual.  The  judgment  and  exe- 
cution run  against  him  individually. 
When  these  are  satisfied,  however,  the 
trustee  is  reimbursed  from  the  trust 
estate,  unless  individually  at  fault. 
♦  •  •  The  trust  fund  is  protected 
from  immediate  levy  to  satisfy  the 
execution,  not  because  of  its  complete 
immunity,  but  rather  from  technical 
reasons  connected  with  the  legal 
estate  of  the  trustee  in  the  property. 
Its  *  technical  immunity  affords  it  no 
ultimate  protection.  Indeed,  the  law 
on  this  point  is  so  plain  that  no  case 
can  be  found  in  the  Massachusetts 
Reports  expressly  sanctioning  the 
payment  from  a  private  trust  fund 
of  damages  for  a  tort  committed  in 
the  administration  of  the  trust  prop- 
erty, though  the  practice  must  be  of 
weekly  occurrence  in  this  city  of  Bos- 
ton. Practically  the  trustee  generally 
satisfied  the  judgment  by  a  payment 


directly  from  the  trust  fund,  or 
promises  the  claim  without  any  j 
ment  at  alL    The  merely  technical 
munity  of  a  private  trust  fund  £ 
execution  upon  a  judgment  recov 
in  an  action  of  tort  affords  no  re 
for  the  real  immunity  of  the  fund 
a    charitable    corporation    where 
technical  considerations  do  not  ap 
That  the  funds  of  a  public  cha?7/^ 
may  be  diverted  to  pay  for  some  torts 
committed    in    the    administration    of 
the    fund    has    often    been    decided. 
Stewart  v.  Harvard  College,  12  Allen 
58;   Bishop  v.  Trustees,  1   £1.  &  El. 
697;  Blaechinska  v.  Howard  Mission, 
56  Hun  322,  9  N.  Y.  Supp.  679.    See 
Davis  V.  Society,  129  Mass.  367,  37 
Am.  Bep.  368;  Gilbert  ▼.  Corporation 
of  Trinity  House,  17  Q.  B.  Div.  795. 
If  those  in  charge  of  a  hospital  un- 
lawfully permit   the  escape   of  filth 
upon    neighboring    land,    or    close    a 
right  of  way  across  the  premises  of 
the  hospital,  may  not  the  corporation, 
in  some  eases  at  least,  be  sued  in  tort? 
We  think  the  question  answers  itself. 
•    *    *    We  are  unable    *    *     *     to 
agree^with  the  proposition  which  alto- 
gether exempts  a  trust  fund  from  lia- 
bility for  the  torts  of  those  concerned 
in  its  administration."     (In  Woman's 
Christian  Nat.  Library  Ass'n  v.  For- 
dyce,  73  Ark.  625,  86  S.  W.  417    [mo- 
tion for   rehearing]    the   court,    after 
quoting  in  part  that  portion  of   the 
opinion   in   Powers   v.   Massachusetts 
Homoeopathic   Hospital,  supra,   which 
is  above   set  out,  stated  that  Judge 
Lowell  who  wrote  the  opinion  **  fur- 
ther limits  the  charge  against  a*  tmst 
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hereafter  •^  the  corporation  will  not  be  liable  for  injury  to  the  patient 
owing  to  the  negligent  performance  of  these  professional  duties.  On 
the  other  hand,  if  the  injury  springs  from  the  corporation's  failure 
in  the  performance  of  a  ministerial  or  administrative  duty,  the  cor- 
poration is  liable,  even  though  the  failure  was  due  to  the  act  of  a 
nurse  or  similar  professional  attendant  in  attempting  to  perform 
the  duty  for  the  corporation.**    In  other  words,  in  their  professional 


fund  to  a  fund  unconnected  with  the 
tiust  property."  This  statement  of 
the  Arkansas  court  is  undoubtedly 
based  on  Judge  Lowell's  proposition, 
supra,  that  "if  it  be  sought  to  charge 
a  trust  fund  with  paymeni  for  a  tort 
committed  by  the  trustee  and  uncon- 
nected with  the  trust  property,  doubt- 
less the  argument  just  quoted  would  be 
unanswerable,"  and,  following  as,  it 
is  submitted,  it  does  upon  a  miscon- 
struction of  such  proposition,  is  er- 
roneous.) 

"While  it  may  not  be  necessary  in 
this  case  for  us  to  decide,  we  have 
little  hesitation  in  saying  that  what  is 
known  as  the  trust  fund  doctrine  does 
not  appeal  to  us  as  a  satisfactory 
footing  upon  which  to  rest  the  im- 
munity of  such  [cfkaritable]  associa- 
tions [from  liability  to  their  bene- 
ficiaries]. The  trust  fund  doctrine 
would  establish  absolute  immunity,  if 
carried  to  its  logical  conclusion,  for 
all  torts  committed  by  such  associa- 
tions. It  would  apply  to  the  omission 
to  perform,  or  the  negligent  perform- 
ance of,  nonassignable  duties,  and, 
indeed,  to  negligence  in  all  its  con- 
ceivable forms.  The  immunity  flow- 
ing from  the  acceptance  of  the  bene- 
fits of  such  a  charity,  as  held  by 
decisions  of  many  courts,  rests  upon  a 
more  logical  foundation,  and  has  met 
with  approval  of  many  courts  of  high 
standing,  and  the  trend  of  modern  de- 
cision seems  to  be  in  that  direction." 
Hospital  of  Sk  Vincent  of  Paul  v. 
Thompson,  118  Va.  101,  51  L.  R.  A. 
(N.  8.)  1025,  81  8.  E.  13. 

In  his  dissenting  opinion   in  Lind- 


ler  V.  Columbia  Hospital  of  Richland 
County,  98  8.  C.  25,  81  8.  E.  512, 
Justice  Eraser  said:  ''We  think  the 
courts  ought  to  hold  the  fund  [for 
a  charity  hospital],  first  to  repair  the 
evil  done  by  itself,  because  the  pur- 
pose of  the  trust  is  to  do  good  and  not 
evil.  We  know  a  trust  fund  cannot 
be  diverted  to  a  different  purpose 
from  that  for  which  it  was  created. 
That  is  established  law  and  we  want 
to  further  the  purpose  of  the  trust. 
The  purpose  of  the  trust  is  to  relieve 
suffering,  and  to  increase  it,  when,  in 
the  administration  of  the  trust,  suf- 
fering is  increaised,  the  purpose  fails. 
The  courts  that  declare  immunity  are 
destroying  and  not  maintaining  the 
trust." 

81  See  f  3363,  infra. 

Wit  is  true,  I  think,  of  nurses, 
as  of  physicians,  that,  in  treating  a 
patient,  they  are  not  acting  as  the 
servants  of  the  hospital.  The  super- 
intendent is  a  servant  of  the  hospital; 
the  assistant  superintendents,  the 
orderlies,  and  the  other  members  of 
the  administrative  staff  are  servants 
of  the  hospital.  But  nurses  are  em- 
ployed ta  carry  out  the  orders  of  the 
physicians,  to  .whose  authority  they 
are  subject.  The  hospital  undertakes 
to  procure  for  the  patient  the  services 
of  a  nurse.  It  does  not  undertake, 
through  the  agency  of  nurses,  to  ren- 
der those  services  itself.  The  re- 
ported cases  make  no  distinction  in 
that  respect  between  the  position  of  a 
nurse  and  thft  of  a  physician  (Powers 
V.  Mass.  Hospital,  [109  Fed.  294] 
*     •     •;  Ward  v.. St.  Vincent's  Hos- 
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capacity,  the  physicians  would  seem  to  occupy « the  relation  of     inde- 
pendent contractors  with  reference  to  the  patient,  and  the  nurses,  in 


pital,  78  N.  Y.  App.  Div.  317,  79  N. 
T.  Supp.  1004;  Gunningham  v.  Shelter- 
ing Arms,  [135  N.  Y.  App.  Div..  178, 
119  N.  Y.  Supp.  1033]  ♦  •  •;  HiU- 
.  yer  v.  St.  Bartholomew's  Hospital, 
[(1909)  2  K.  B.  820]  •  ?  *  at  page 
827);  and  none  is  justified  in  prin- 
ciple. If  there  are  duties  performed 
by  nurses  foreign  to  their  duties  in 
carrying  out  the  physician's  orders, 
and  having  relation  to  the  administra- 
tive conduct  of  the  hospital,  the  fact 
is  not  established  by  this  record,  nor 
was  it  in  the  discharge  of  such  duties 
that  the  defendant's  nurses  were  then 
serving.  The  acts  of  preparation  im- 
mediately preceding  the  operation  are 
necessary  to  its  successful  perform- 
ance, and  are  really  part  of  the  opera- 
tion itself.  They  are  not  different  in 
that  respect  from  the  administration 
of  the  ether.  Whatever  the  nurse 
does  in  those  preliminary  stages  is 
done,  not  as  the  servant  of  the  hos- 
pital, but  in  the  course  of  the  treat- 
ment of  the  patient,  as  the  delegate  of 
the  surgeon  to  whose  orders  she  is 
subject.  The  hospital  is  not  charge- 
able with  her  knowledge  that  the 
operation  is  improper  any  more  than 
with  the  surgeon's."  Schloendorff  v. 
Society  of  New  York  Hospital,  211 
N.  Y.  125,  52  L.  R.  A.  (N.  S.)  505, 
Ann.  Gas.  1915  C  581,  105  N.  E.  92 
(assault  upon  patient  in  committing 
operation  in  defiance  of  patient's 
orders). 

In  Hillyer  v.  Governors  of  St. 
Bartholomew's  Hospital,  L.  R.  [1909] 
2  K.  B.  820,  it  was  held  that  plaintiff 
could  not  recover  for  burns  and 
bruises  sustained  by  him  as  a  result 
of  the  negligent  treatment  accorded 
him  when,  as  a  charity  patient  in  de- 
fendant's  hospital,  he  yma  being  ex- 
amined under  the  influence  of  an  an- 
aesthetic,   the    surgeons,    nurses    and 


:J 


other    attendants   involved,   al^liougb 
(per  Kennedy,  L.  J.)   the  defeza^dants 
admitted  that  such  persons  wer^    tbeii 
servants,  not  having  been  their     serv* 
ants  (per  Parwell,  Ij.  J.)  witfcB.ixx   the 
legal  meaning  of  that  word — ^tln^^   s'*'* 
geons  not   at  all    (quoting  Glai.'^^iii   "^• 
Rhode  Island  Hospital,  12  R.    XT-    411, 
34  Am.  Eep.  675)  and  the  nur»^«  *^^ 
other  attendants  not  while  the^^     "^^^'^ 
in  the  examination,  room.    Ma^^^^  ^ 
the     Rolls    Cozens-Hardy    hel^-         *^*^ 
plaintiff's    appeal    from    an    »..43.veK3« 
judgment  should  be  dismissed  *  *  ^o^  ^ 
reasons  contained  in  the  judgm^^***^ 
Farwell   L.    J.    and    Kennedy     !X^-     ^'^ 
which   I   have  read."    Both   o^         y. 
Lord    Justices    approved    Evst:] 
Liverpool  Gorporation,  [1906]  1 
160,    and    Justice   Parwell 's    ^tJrlf^^f 
''reason"  is  given  above,  but  ^j^ 
Justice    Kennedy's    additional    "rea. 
son ' '  is,  cannot  be  reduced  to  a  satis- 
factory  formula.     Said  Justice  Ken- 
nedy:   "In  my  view,  the  duty  which 
the  law  implies  in^the  relation  of  the 
hospital   authority   to  a  patient  and 
the  corresponding  liability  are  limited. 
The  governors  of  a  public  hospital,  by 
their  admission  of  the  patient  to  en- 
joy   in    the    hospital    the    gratuitous 
benefit  of  its  care,  do,  I  think,  under- 
take   that    the    patient    whilst    there 
shall    be    treated    only    by    experts, 
whether      surgeons,      physicians      or 
nurses,    of    whose    professional    com- 
petence   the    governors    have    taken 
reasonable  care  to  assure  themselves; 
and,  further,  that  those  experts  shall 
have  at  their   disposal,  for  the  care 
and  treatment  of  the  patient,  fit  and 
proper  apparatus  and  appliances.  But 
T  see  no  ground  for  holding  it  to  be  a 
right    legal   inference  ^from    the  cir- 
cumstances of  the  relation  of  hospital 
and  patient  that  the  hospital  authority 
makes    itself   liable   in    damage^^  U 
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their  professional  capacity,  to  be  subordinates  of  such  independent 
contractor,  not  of  the  corporation.** 

Again  it  has  been  said  that  the  natural  persons  administering  the 
charity  in  the  corporation's  name,  particularly  in  the  case  of  those 
attending  a  patient  in  a  charity  hospital,  are  not  the  servants  of  the 
corporation,  within  the  legal  meaning  of  the  word  '^ servants,"  in  that 
the  corporation  receives  neither  pecuniary  benefit  nor  profit  from 
their  services,  and  that,  therefore,  the  corporation  cannot  be  held 
liable  under  the  doctrine  of  respondeat  superior  for  injuries  sus- 
tained as  a  result  of  their  negligence  by  one  availing  himself  of  the 
benefit  of  the  charity.** 


members  of  its  professional  staff,  of 
whose  competence  there  is  no  qnes- 
tion,  act  negligently  towards  the  pa- 
tient in  some  matter  of  professional 
care  or  skill,  or  neglect  to  use,  or  use 
negligently,  in  his  treatment  the  ap- 
paratus or  appliances  which  are  at 
their  disposal.  It  must  be  understood 
that  I  am  speaking  only  of  the  con- 
duct of  the  hospital  staff  hi  masters 
of  professional  skill,  in  which  the 
governors  of  the  hospital  neither  do 
nor  conld  properly  interfere  either  by 
rule  or  by  supervision.  It  may  well 
be,  and  for  my  part  I  should,  as  at 
present  advised,  be  prepared  to  hold, 
that  the  hospital  authority  is  legally 
responsible  to  the  patients  for  the 
due  performance  of  their  servants 
within  ttie  hospital  of  their  purely 
ministerial  or  administrative  duties, 
such  as,  for  example,  attendances  of 
nurses  in  the  wards,  the  summoning  of 
medical  aid  in  cases  of  emergency,  the 
supply  of  proper  food,  and  the  like. 
The  management  of  a  hospital  ought 
to  make  and  doea  make  its  own  regu- 
lations in  respect  of  such  matters  of 
routine,  an^d  it  is,  in  my  judgment, 
legally  responsible  to  the  patients  for 
their  sufficiency,  their  propriety,  and 
observance  of  them  by  the  servants.'' 
83  See  Sehloendorff  v.  Society  of 
New  York  HosDital,  211  N.  T.  125,  52 
L.  R.  a.  (N.  8.)  505,  Ann.  Cas.  1915  C 
581,  105  N.  E.  92. 


M<<Since  these  charitable  hospitals 
perform  a  quasi-public  function  in 
ministering  to  the  poor  and  sick  with- 
out any  pecuniary  profit  to  themselves, 
the  doctrine  of  respondeat  superior 
should  not  be  applied  to  them  in 
favor  of  those  receiving  their  charita- 
ble services."  Morrison  v.  Henke,  165 
Wis.  166,  170,  160  N.  W.  173. 

''We  think  the  drift  of  all  the  cases 
clearly  indicates  a  general  conviction 
that  an  eleemosynary  corporation 
should  not  be  held  liable'  for  an  in- 
jury [to  one  accepting  its  charity, 
which  is]  due  only  to  the  neglect  of 
a  servant,  and  [is]  not  caused  by  its 
corporate  negligence  in  the  failure  to 
perform  a  duty  imposed  on  it  by  law, 
and  we  are  satisfied  that  this  general 
conviction  rests  on  sound  legal  prin- 
ciples. The  law  which  makes  one  re- 
sponsible for  his  own  act,  although 
it  may  be  done  through  another,  and 
v;hich  is  expressed  by  the  primary 
meaning  of  the  maxim,  'Qui  faeit  per 
alium  facit  per  se,'  is  based  on  a 
principle  of  universal  justice.  The 
law  which  makes  one  responsible  for 
an  act  not  his  own,  because  the  actual 
wrongdoer  is  his  servant,  is  based  on 
a  rule  of  public  policy.  The  liability 
of  a  charitable  corporation  for  the  de- 
faults of  its  servants  must  depend 
upon  the  reasons  of  that  rule  of 
policy,  and  their  application  to  0ach 
a    corporation.     The    rule    is    distin- 
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The  Supreme  Court  of  Alabama,  however,  holds  that  under  the 
law  of  that  state,  the  basis  of  the  doctrine  of  respondeat  superior  is 
to  be  found  in  the  maxim  "qui  facit  per  alium,  facit  per  se,"  and 
that  it  is  immaterial  that  the  one  sought  to  be  held  liable  for  n^li- 
gence,  under  such  doctrine,  derived  no  benefit  or  profit  from  the 


guiahed  as  the  doetrine  of  retpoucleat 
superior,  although  that  phrase  la  used 
broadi)'  In  reference  to  anj'  Telation 
of  principal  and  agent,  thereby  caub- 
iog  much  confusion.  Here  we  nse  it 
in  the  narrow  meaning  suggested  by 
its  origin.  The  phrase  is  taken  from 
the  words  of  the  statute  of  Westm. 
IL  (Car.  II.).  '8i  custos  gaols  aon 
habeat  per  qnod  justicietur  vel  undo 
sol  vat,  respondeat  superior  huub  qui 
cuatodiam  hujus  modi  gaolte  aibi  eoro- 
misit.'  Aa  Lord  Coke  tella  us  (2  Inst. 
3S2),  this  law  was  intended  onlj  for 
those  who  'having  the  custody  of 
gaols  of  freehold  or  inheritance  com- 
mit the  same  to  another  that  is  not 
sufficient.'  Ab  sheriffs  originally  prof- 
ited through  the  appointment  of  their 
subofficers,  the  rule  of  the  statute  was 
applied  to  sheriffs,  although  they  were 
not  included  in  ita  letter.  Thia  atat- 
ute  was  passed  before  the  firat  Tear 
Book  was  kept,  at  a  time  when  the 
English  law  was  'without  form.'  It 
recognized  an  injustice,  and  dadared 
a  rule  of  public  policy,  i.  e.  an  injury 
done  by  one  who  is  irresponsible  must 
be  answered  for  by  bis  superior,  when 
for  his  own  couvenience  and  emolu- 
ment that  superior  has  given  the 
wrongdoer  the  opportunity  of  commit- 
ting the  injury.  This  rule  of  public 
policy  modified  the  development  of  the 
law  of  master  aqd  servant  from  the 
beginning,  and  in  this  way  infused 
into  the  law  of  agency  a  sort  of  fic- 
titious agency,  depending,  not  on  the 
principle  of  justice  that  makes  one 
responsible  for  bis  own  act,  but  on  a 
ni1e  of  public  policy  which,  under 
certain  circumstances,  estops  one 
from  showing  that  the  act  in  ques- 
tion wa3  not  hia  own.     Thia  view  is 


sugge3t«d  by  the  opinion  of  Beat,  C. 
J.,  in  Hall  v.  Smith,  [2  Bing.  1561. 
"  •  "  The  reaaona  for  the  rule  have 
been  differently  stated  by  others. 
'  •  •  Wbart.  Neg.  f  157,  gives,  as 
the  reason  of  the  policy,  that  'he  who 
puts  in  operation  an  agency  which  he 
controls,  while  he  receives  its  emolu- 
ments, b  responsible  for  the  injnrie) 
it  incidentally  inflicts,  relying  on  Loril 
Brougham's  statement  in  Buacan  v. 
nndlater  [see  |  3360],  <I  am  liable  for 
what  is  done  for  me  and  under  ray 
Older*  by  the  men  I  employ,  for  I  msy 
turn  him  from  that  employ  when  I 
please;  and  the  reason  that  I  am  liable 
is  this,  that  by  employing  him  I  set 
the  whole  thing  in  motion,  and  what 
he  does,  being  done  for  my  benefit  and 
under  my  direction,  I  am  responsible 
for  the  consequences  of  doing  it.'  This 
defendant  does  not  come  within  the 
main  reason  for  the  rule  of  pablic  pol- 
icy which  supports  the  doctrine  of  re- 
spondeat superior.  It  derives  no  bene- 
fit from  what  its  servant  does,  in  the 
sense  of  that  personal  and  private  gain 
which  was  the  real  reason  for  the  role. 
Again,  ao  far  as  the  persons  injured 
are  concerned,  eapecially  if  they  b* 
pstienta  at  the  hospital,  the  defendant 
does  not  'set  the  whole  thing  in  mo- 
tion, '  in  the  sense  in  which  that 
phrase  is  used  as  e^pi'^Balng  a  reason 
for  tba  rule.  Such  patient,  who  may 
be  injured  by  the  wrongfnl  act  of  B 
boepital  aervant,  is  not  a  mere  third 
party,  a  stranger  to  the  transaction. 
He  la  rather  a  partictpant.  The  thing 
about  which  the  servants  are  em- 
ployed is  the  healing  of  the  slc&.  This 
is  set  in  motion,  not  for  the  benefit  of 
the  defendant,  but  of  the  pnblle. 
Surely,  those  who  accept  the  benefit, 
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work  which  the  servant  or  agent,  aetu^y  guilty  of  the  negligence, 
was  engaged  in  doing,  and,  conaequently,  refoaes  to  hold  that  tfaJa 
theory  of  nonliability  is  a  valid  one." 

Still  another  theory  of  nonliability  is  the  "implied-asaent"  one. 
According  to  this  theory,  a  person  who  accepts  the  benefit  of  a  char- . 


con tribo ting  also  by  theii  payments 
to  the  pnblic  enteTprise,  Knd,  not  to 
the  private  pocket  of  the  defendant, 
awiat  aa  trulj  aa  the  defendant  in 
ftfttiog  the  whole  thing  in  motion. 
But  the  praetieal  ground  on  which  the 
rule  b  baaed  is  Bimplj  thia:  On  the 
nhole,  aubstantial  joatiee  ie  best 
served  hy  making  a  master  responalble 
for  the  injuries  caused  hy  bis  servant 
acting  in  his  service,  when  set  to  work 
by  him  to  prosecute  his  private  ends, 
with  the  expectation  of  deriving  from 
the  work  private  benefit.  This  has  at 
timea  proved  a  bard  rule,  but  it  rests 
upon  a  public  policy  too  flrmly  settled 
to  be  questioned. .  We  are  now  asked 
to  apply  thia  rule,  for  the  first  time,  to 
a  class  of  masters  distinet  from  all 
others,  and  who  do  not  and  cannot 
come  within  the  reason  of  the  rule. 
In  other  words,  we  are  asked  to  ex- 
tend the  rule,  and  to  declare  a  new 
public  policy,  and  say;  On  the  whole, 
substantial  justice  is  best  served  by 
making  the  owners  [ admin iatratora] 
of  a  public  charity,  Involving  ao 
private  profit,  reeponaible,  not  only 
for  their  own  wrongful  negligence, 
but  also  for  the  wrongful  negligence 
of  the  servants  they  employ  only  for 
a  public  use  and  a  public  benefit.  We 
think  the  law  does  not  justify  such 
an  extension  of  the  rule  to  respondeat 
saperior.  It  is,  perhaps,  immaterial 
whether  we  say  the  public  poliey 
which  supports  the  doctrine  of  respon- 
deat superior  does  not  justify  such  ex- 
tension of  the  rule,  or  say  that  the  pub- 
lic policy  which  eneourages  enterprises 
for  charitable  purposes  requires  an  ex- 
emption from  the  operation  of  a  rule 
based  on  legal  fiction,  and  which,  .as 
applied    to    the    owners    [administra- 


tors] of  such  enterprises,  Is  clearly 
opposed  to  substantial  justice.  It  is 
enough  that  a  charitable  corporation 
like  the  defendant,  whatever  may  be 
the  principle  that  controls  its  liability 
for  corporate  neglect  in  the  perform- 
aooe  of  a  corporate  duty,  ia  not  liable, 
on  gronnds  of  publie  poliey,  for  in- 
juries caused  by  personal  wrongful 
neglect  Id  the  performance  of  his 
duty  by  a  servant  whom  it  has  se- 
lected with  due  eare;  but  in  such  cane 
the  servant  is  alone  responsible  for 
his  own  wrong.  This  result  is  justified 
by  the  opinions  in  Hall  v.  Bmith,  [8 
Bing.  156]  Holliday  v.  St.  Leonard's, 
Cll  C.  B.  (N.  8.)  192]  and  BaUway 
Co.  V.  Artist,  (80  Fed.  385]  •  •  - 
substantially  on  the  gronnda  above 
stated,  and  ia  reached,  for  one  reason 
or  another,  by  -the  greater  number  of 
courts  that  have  dealt  with  this  par- 
tienlar  liability  of  a  corporation  tor 
publie  or  charitable  purpooes. ' ' 
Hearna  v.  Waterbury  Hospital,  60 
Conn.  98,  31  L.  B.  A.  SS4,  33  AtL  SQS. 
See  also  Parks  v.  Northwestern  Uni- 
versity, 218  III.  381,  2  L.  B.  A.  (N.  8.) 
656,  4  Ann.  Cas.  103,  75  N.  E.  9&1, 
aff'g  121  m.  App.  512. 

UTnckor  t.  Uobile  Infirmary  Asa'n, 
191  AU.  572, 10  N.  C.  C.  A.  361, 68  So. 
4. 

Under  the  Texas  rule,  charitable 
hospitals, "with respect  to  Injuries  in- 
flicted upon  third  persons  and  em- 
ployees by  the  negligence  of  their 
managers,  agents,  and  servants  in  the 
conduct  of  the  institution,  •  •  • 
come  entirely  within  the  rule  of  re- 
spondeat superior."  St.  Paul's  Sani- 
tarium V.  Williamson,  —  Tex.  Civ, 
App.  — ,  1S4  8.  W.  36. 
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ity  must  be  impliedly  taken  to  have  aasumed  the  risk  o£  injury 
resulting  from  the  negligence  of  servants  of  the  corporation,  a.cUnin- 
istering  the  charity,  who  have  been  properly  selected  and  retained 
by  it,  or  to  have  waived  liability  on  the  part  of  such  corporation  for 
such  injury.**  While  this  theory  baa  eminent  authority  to  saftport 
it,*'  and  notwithstanding  it  is  generally  held  that  the  fact  tliat  a 
corporation  receives  pay  from  beneficiaries  of  the  charity  adrziinia- 
tered  who  are  financially  able  to  make  compensation  for  the  benefits 


U  Taeksr  v.  Mobile  Infinnaiy 
Aw'n,  191  Ala.  572,  10  N.  C.  C.  A.  361, 
68  So.  4,  in  which  the  AUbama  Su- 
prama  Coart  rejeeta  this  theory  in  Ita 
unqualified  form.  See  infra  this  sec- 
tion. 

W "  In  several  jarisdietione  •  •  • 
the  immunity  of  charitable  corpora- 
tiona  for  the  torts  of  their  tmstcea  or 
servantB  baa  been  made  dependent  on 
the  relation  the  plaiutifF  bore  to  the 
corporation.  In  all  it  is  recognized 
that  the  beoeficiarj-  of  a  charitable 
trust  may  not  hold  the  corporation 
liable  for  the  neglect  of  its  Berrants. 
This  is  nnqueeticnably  the  law  of  this 
etnte."  Hordern  v.  Salvation  Army, 
IW  N.  T.  238,  32  U  B.  A.  (N.  8.)  62, 
139  Am.  Bt.  Bep.  SSQ,  9S  N.  E.  626, 
citing  CoUins  t.  New  York  Post 
Oradoat*  Medical  School  le  Hospital, 
SO  N.  T.  App.  DIt.  eS,  69  N.  T.  Snpp. 
106;  Joel  v.  Woman's  Hospital  in 
State  of  New  Tork,  80  Hon  (N.  T.) 
73,  35  N.  T.  Snpp.  37;  Pryor  v.  Hos- 
pital, 15  N.  T.  Supp.  621,  note,  and 
Haas  T.  Missionary  Soc.  of  Most  Holy 
Bedeemer,  6  N.  T.  Misc.  281,  26  N.  T. 
Supp.  868.  See  also  Schloendorff  v. 
Society  of  New  York  Hospital,  211  N. 
T.  125,  Ann.  Cas.  1815  C  681,  105  N.  E. 
92,  in  which  the  court,  recognizing  im- 
plied waiver  as  one  of  the  two  gronnds 
on  which  the  rale  of  nonliability  to  a 
beneficiary  of  the  trust  had  been  baaed 
(the  other,  and  the  one  apon  whieh 
the  court  rested  its  decision,  being 
the  nonapplicability  of  the  doctrine  of 
respondeat  superior),  and  citing  Hor- 
dern  v.  Salvation  Army,  snpra,  said; 


"It  is  said  that  one  who  accep'ts  the 
benefit  of  a  charity  enters  intc»  a  re- 
lation which  exempts  one's  benefactor 
from  liability  for  the  negligecxce  ot 
hie  servants  in  administering  the 
charity. ' ' 

In  Hamburger  v.  Cornell  ZTniv't- 
sity,  09  N.  T.  Misc.  S«4,  166  ».  T. 
Supp.  46,  an  action  against  a  goven- 
mentally  and  privately  eado"*^ 
educational  corporation  for  pe«"«>n»l 
injuries  sustained  by  one  of  >^ 
students  while  engaged  in  performing 
an  experiment  in  its  chemical  1  ^Ijora- 
toiy,  it  is  said  that  "when  a  s**"^*"' 
enters  the  institution  and  accept*  the 
benefit  of  the  endowment,  he  ^«t6" 
into  a  relation  which  exempts  "^ 
benefactor  from  liability  for  th«  "««■ 
ligenee  of  its  servants  in  admix***'*'' 
ing  the  endowment  and  gift.  "^^ 
student,  who  has  paid  a  small  t****'"" 
or  term  fee  or  a  special  fee  J*'  * 
special  course,  seems  to  be  iiK 
position  with  a  patient  in  the  C*^''*^ 
itablej  hospital  who  pays  for  b»^ 
board.  •  •  •  Per  the  pnrpo»^^  * 
this  case  the  same  rules  shouX^^  ^ 
applied  as  are  applied  to  chari**''" 
or  eleemosynary  institutions.  Col**^ 
endowed  as  is  Cornell,  in  a  negli^F^V 
action  brought  by  a  duly  receive^-  |, 
dent,    should    be    protected,    or  •"' 

lUble,  by   the   same   rales  of  ta.-**"  " 
are      charitable      institutions, 
waiver  implied  from  the  lelatio**        . 
tween  the  student  and  the  eniS**      . 
college  protects  the  defendant  a^^^ 
a  recovery," 
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received,  does  not  deprive  it  of  the  charitable  character  which  it  other- 
wise possesses,**  nor  affect  the  questi(»i  of  its  liability  to  the  one  thus 
making  compensation  ^  for  injuries  sustained  by  him,*^  the  Supreme 


M  United  States.  Powers  v.  Massa- 
chusetts HomoBopathic  Hospital,  109 
Fed.  294,  05  L.  B.  A.  372. 

ICUne.  Jensen  v.  Maine  Eye  &  'Eat 
Infirmary,  107  Me.  408,  33  L.  B.  A. 
(N.  S.)  141,  78  Atl.  898. 

Iffamaclmsetts.  MeDonald  v.  Massa- 
chusetts General  Hospital,  120  Mass. 
432,  21  Am.  Bep.  529. 

MldiigaiL  Downes  v.  Harper  Hos- 
pital, 101  Mich.  555,  25  L.  B.  A.  602, 
45  Am.  8t.  Bep.  427,  60  X.  W.  42. 

Ohio.  Taylor  v.  Protestant  Hos- 
pital Ass^,  85  Ohio  8t.  90,  39  L.  B. 
A.  (N.  S.)  427,  96  N".  E.  1089. 

VlrglnSa.  Hospital  of  St.  Vincent 
of  Paul  V.  Thompson,  116  Va.  101,  51 
L.  B.  A.  (N.  8.)  1025,  81  S.  E.  13. 

''Corporations  org;anized  solely  for 
educational  purposes  to  which  all 
their  revenues  must  be  applied  are 
charitable  institutions,  and,  as  such, 
are  not  liable  for  the  negligent  acts 
of  their  servants,  notwithstanding  tui- 
tion fees  are  received  for  technical 
knowledge  imparted  to  their  stu- 
dents." Hill  V.  President,  etc.,  of 
Tualatin  Academy  &  Pacific  Univer- 
sity, 61  Ore.  190,  131  Pac.  901  (action 
for  personal  injuries  sustained  by  al- 
leged trespasser). 

A  corporation  maintaining  a  work- 
ing girls'  home  does  not,  by  receiving 
payment  from  the  occupants  of  the 
home,  ipso  facto  cease  to  be  a  charity 
and  become  a  purely  business  enter- 
prise conducted  for  private  profit. 
Thornton  v.  Franklin  Square  House, 
200  Mass.  465,  23  L.  B.  A.  (N.  S.)  486, 
86  N.  E.  909. 

An  inmate  of  a  home  for  discharged 
prisoners  cannot  recover  from  the 
charitable  corporation  maintaining 
the  home,  for  personal  injuries  sus- 
tained while  at  work  in  the  woodyard 
operated   by    it,    not    for    commercial 


gain  or  profit,  but  as  part  of  the 
charity  administered.  Gonklin  v. 
John  Howard  Industrial  Home,  224 
Mass.  222,  112  N.  E.  606. 

The  fact  that  plaintiff,  suin^  a 
charitable  corporation  for  personal  in- 
juries sustained  while  a  pay  patient 
in  defendant's  hospital  as  a  result  of 
a  nurse's  negligence,  formally  dis- 
claims any  right  of  execution  against 
any  fund  of  the  corporation  held  by 
it  for  charitable  uses  and  against  all 
income  of  the  corporation  other  than 
that  received  from  pay  patients,  and 
asks  that  the  verdict  be  paid  out  of 
funds  derived  from  pay  patients  only, 
does  not  affect  the  rule  which  denies 
her  the  right  to  recover.  Gable  v.  Sis- 
ters of  St.  Francis,  227  Pa.  St.  254, 
136  Am.  St.  Bep.  879,  75  Atl.  1087. 
Said  the  court:  "The  argument  {to 
the  contrary]  overlooks  the  fact  that 
every  dollar  received  by  the  de- 
fendant corporation,  from  whatever 
source,  is  stamped  with  the  impress  of 
charity.  For  what  did  these  plaintiffs 
payf  For  accommodations  which  the 
hospital  was  enabled  to  provide 
through  the  use'H>f  money  charitably 
donated  to  it.  The  room,  the  bed,  the 
furnishings  and  conveniences  for 
which  the  plaintiff  paid  are  all  of 
them  the  direct  and  immediate  prod- 
uct of  the  voluntary  donations  it  re- 
ceived. It  follows  that  the  money 
that  the  hospital  receives  from  its 
pay  patients  is  as  strictly  the  incre- 
ment of  the  charitable  'donations  it 
has  received  as  would  be  the  interest 
on  the  money  given  it  if  invested  on 
loan.  If  any  profit  results  from  this 
source,  it  can  only  be  regarded  as  in- 
cidental addition  to  the  trust  fund  or 
Income." 

ttMlrhlgsn,  Downes  v.  Harper 
Hospital,  101  Mich.  555,  25  L.  B.  A. 
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Court  of  Alabama  has  held  that  such  theory  was  not  ground  for  deny- 
ing 8  recovery  f^inst  a  charitable  corporation  for  personal  injuries 
Bostained  by  a  patient  in  its  hospital  as  a  result  of  the  neg^gence  of 
one  of  its  servants  when  such  patient  paid  full  price  for  the  service 
rendered." 


602,  45  Am.  St.  Bep.  427,  60  N.  W.  42. 

VtbrUkM.  Duncan  v.  Nebruka 
Sanitarium  Benevoleut  Aas'ti,  92  Neb. 
162,  41  L.  B.  A.  (N.  S.)  973,  Ann.  Cm. 
1913  B  1127,  137  N.  W.  1120. 

Nav  ToA.  Cunningham  v.  The 
Sheltering  Arms,  135  App.  Div,  178, 
119  N.  Y.  Supp.  1033. 

Sontb  OaroUlU.  Uniller  v.  Oolum- 
bia  Hospital  of  Richland  County,  98 
8.  C.  25,  81-8.  E.  512. 

WMUDCton.  Wharton  v.  Warner, 
75  Wash.  470,  135  Pac.  235. 

Wlaconatn.  Morrison  v.  Henke,  165 
Wis.  166,  171,  180  N.  W.  173. 

"A  charitable  institation  conduet- 
ing  a  hospital  for  benevolent  purposes 
alone  does  not  necessarily  incur  lia- 
bility in  damages  for  the  death  of  an 
insane  patient  who  committed  suicide 
when  aJone  in  a  room,  though  pay  for 
the  patient's  room  and  care  was  ac- 
cepted under,  an  oral  agreement  to 
keep  a  nurse  in  constant  attendance. " 
Duncan  v.  Nebraska  Sanitarium  Be- 
nevolent Ass 'a,  92  Heb.  162,  41  L.  B. 
A.  (N.  8.)  973,  Ann.  Caa.  1913  E  1127, 
137  N.  W.  1120  (headnote  by  the 
court). 

M  Tucker  v.  Mobile  Infirmary 
Ass-n,  IBl  Ala.  572, 10  N.  C.  C.  A.  361, 
385,  6S  So.  4.  Ssid  the  court:  "The 
principle  [of  implied  asseuf],  if  held 
to  be  Bonnd,  must  rest  upon  the  tact 
that  it  is  the  giving  and  receiving 
of  charity  that  creates  the  exemption, 
and  not  the  nature  of  the  institution 
administering  it,  *  *  *  It  is  a  prin- 
ciple of  law,  as  well  as  morals,  that 
men  must  be  just  before  they  are 
generous.  It  is  a  well-known  fact,  of 
which  courts  may  take  jndicial  notice, 
that  many  of  the  most  noted  institu- 


lions  of  this  country  for  the  treatment 
of  the  sick  were  established  by  en- 
dowments, are  not  operated,  for  profit, 
accept  charity  patients,  and  are  such 
as  come  within  the  definition  of  char- 
itable institutions  laid  down  in  the 
books.  We  are  unable  to  see  upon 
what  line  of  reasoning  one  who  is 
willing  to  pay,  and  doee  pay,  full 
price  for  services  to  be  rendered, 
should  be  held  to  have  exempted  the 
institution  from  all  liability  merely 
bec&use  it  is  not  operated  for  profit. 
With  that  the  patient  is  not  con- 
cerned, nor  indeed  is  he  in  any  mood 
or  condition  to  inquire.  He  is  seeking 
restoration  to  health.  'He  expects  to 
pay  the  full  price,  and  can  it  be  saiil 
with  an;  show  of  reason  that,  because 
forsooth  the  money  which  he  pays  is 
not  to  be  paid  out  as  dividends  or 
profits,  he  lays  himself  liable  to  in- 
jury by  the  negligence  of  those  in 
whose  charge  he  places  himself,  or 
even  it  may  be— and  the  doctrine  fol- 
lowed to  its  ultimate  conclusion 
would  logically  so  lead — to  the  wilfal 
or  wanton  wrongful  conduct  of  the 
servants  in  charge  of  the  institution. 
We  think  not,  clearly."  (In  Giti- 
holfen  V.  Sisters  of  Holy  Cross  Hos- 
pital Ase'd,  32  Utah  46,  6  L.  B.  A 
(N.  S.)  IIGI,  88  Pac.  691,  an  action 
agunst  a  hospital  corporation  organ- 
ized for  pecuniary  profit  for  negligent 
injuries  sustained  by  plaintifiF  while 
a  patient  in  defendant's  hospital,  the 
court  held  that  defendant's  liability 
was  not  affected  by  the  fact  that  ths 
relation  between  the  plaintiff  and  the 
county  which  paid  the  defendant  to 
care  for  and  treat  the  plaintiff  was  « 
charitable  one.) 
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§3363.  Applieatioii  of  tberaiei.  Without  attemptiap  in  each 
case  to  indicate  the  theory  on  which  the  particular  holding  is  based 
— if  for  no  other  reason  than  that  the  court  itself  has  not  always 
defined  such  theoiy  with  clearness,  exactness  and  precision  ** — it  may 
be  said  generally  that  there  is  authority  for  the  proposition  that  a 
corporation  created  for  the*  purpose  of  maintaining  a  public  charity, 
the  funds  of  which  are  derived  from  public  and  private  donations  and 
are  held  by  it  exclusirely  for  snch  purpose,  is  not  liable  in  tort  to  an 
injured  beneficiary  of  the  chari^.  This  doctrine  has  been  applied 
to  corporations  for  the  purpose  of  maintaining  hospitals  and  similar 
institutions,  in  actions  against  them  by  patimts  or  other  persons 
receiving  treatment  or  care,  for  injuries  resulting  from  the  negligence 
or  wrongful  act  of  a  physician,  nurse  or  other  attendant.*"    Likewise, 

declsioiu  in  tbs  point  of  BQthorit^,  in 
the  United  States  at  least,  in  McDon- 
ald V.  Maasachusetts  General  Hospital, 
supra.  This  decision  has  been  the  sub- 
ject of  soma  comnent,  some  of  it 
being  adverse.  Id  Glavin  v.  Rhode 
Island  Hospital,  12  S.  I.  411,  34 
Am,  Bep.  675,  it  was  said  that  the 
authority  of  this  case  (McDonald 
V.  Massac huBetts  General  Hospital, 
supra),  in  so  far  as  it  rested  on  Holli- 
day  V.  St.  Leonard,  II  C.  B.  (N.  S.) 
192,  was  "seriously  impaired"  by  the 
decisions  in  Mersey  Docks  v.  Gibbs, 
II  H.  L.  686,  L.  R.  1  H.  L.  93;  For- 
man  v.  Mayor  of  Oaaterbury,  L.  R. 
6  q.  B.  214;  Coe  v.  Wise,  1  Q.  B.  711, 
5  B.  &  S.  440,  45S,  and  Winch  v.  Con- 
servators of  the  Thsmes,  L.  R.  7  C.  P. 
458,  »  G.  P.  378. 

Again,  as  to  that  ease,  it  was  aUo 
said:  "The  above  case  of  McDonald 
V.  Mass.  General  Hospital  has  been 
also  frequently  cited  and  followed  in 
other  jurisdictiona  [than  Maasachn- 
setts],  and  we  therefore  think  it  im- 
portant *  *  *  to  call  attention  to 
what  seems  to  be  the  only  authority 
relied  upon  In  that  opinion  upon  the 
question  here  under  eonei deration — 
that  of  the  English  court  in  the  ease 
of  Halllday  v.  St.  Leonard,  U  C.  B. 
(N.  8.)  192,  decided  by  the  Court  of 
Common  Bench  in  1861,     It  is  clear, 


•t '  <  Tbe  conclusions  reached  are 
variant  and  irreconcilable.  Some 
courts  bold  the  rule  of  respondeat 
superior  applicable  to  the  fullest  ex- 
tent; others  deny  its  applicability  in 
tote;  while  others  take  intermediate 
ground  for  various  reasons.  The  rule 
of  total  eiemptioQ  is,  perhaps,  with- 
out exception,  baaed  upon  grounds  of 
public  policy."  Vermillion  v.  Wom- 
en's College  of  Due  West,  104  8.  C. 
197,  88  8.  E,  649. 

n  Cotioectlcut.  Beams  v.  Water- 
buiy  Hospital,  86  Conn.  98,  31  L.  H. 
A.  224,  33  Atl.  595. 

Massachusstts.  McDonald  v.  Massa- 
chUBClts  General  Hospital,  120  Mass. 
432,  21  Am.  Rep.  529.  See  aUo  Benton 
V.  Boston  City  Hospital,  140  Mass.  13, 
54  Am.  Rep.  436,  1  N.  E.  83B. 

^"'•'"B-"  Downea  v.  Harper  Hos- 
pital, 101  Mich.  555,  25  L.  B.  A.  602, 
45  Ara.  at.  Bep.  427,  60  N,  W.  42,  fol- 
lowed in  Pepke  v.  Grace  Hospital,  130 
Mich.  493,  90  N.  W.  278. 

Wow  Toifc.  Joel  V,  Woman 's  Hos- 
pital in  State  of  New  Tork,  89  Hun 
73,  35  N.  T.  Supp.  37;  Van  Tassel  v. 
Manhattan  Eye  ft  Ear  Hospital,  60 
Hun  585,  15  N.  T;  Snpp.  620. 

BigUlid.  Hillyer  v.  Governors  of 
8t.  Bartholomew's  Hospital,  L.  R. 
(IB091  2  K.  B.  820. 

Perhaps  the  foremost  of  the  nbove 
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this  doctrine  has  been  applied  in  the  case  of  other  charitable  corpo- 


however,  that  in  the  subsequent  case 
of  Mersey  Docks  v.  Gibbs,  Law  Kep. 
1  H.  L.  93  (11  H.  L.  686),  the  prin- 
ciple of  Halliday  v.  St.  Leonard, 
supra,  was  not  followed,  but  that  in 
effect  that  authority  was  overruled. 
The  principal  opinion  in  the  case  of 
Mersey  Docks  v.  Gibbs  was  written 
by  Mr.  Justice  Blackburn,  and  he  was 
also  the  writer  of  the  opinion  in  the 
case  of  Foreman  v.  Canterbury  Court 
of  Queen's  Bench,  Law  Bep.  1870-71, 
214,  wherein,  speaking  of  the  said 
case  of  Halliday  v.  St.  Leonard,  it  is 
said  in  the  opinion  as  follows:  'Upon 
looking  at  the  facts  of  that  case  it 
would  appear  that  it  would  have  been 
the  authority  directly  in  point  for  the 
present  defendants  if  the  case  was 
still  an  authority  at  all;  but,  upon 
looking  at  the  reason  of  that  decision, 
we  consider  it  to  be  overruled  by  the 
decision  o^  the  House  of  Lords  in  the 
case  of  Mersey  Docks  v.  Gibbs,  L.  B. 
1  H.  L.  93.  It  is  not  overruled  by 
name,  but  the  principle  upon  which 
that  case  was  decided  in  the  House  of 
Lords  does  overrule  it.  *  *  *'  It 
is  therefore  made  clearly  to  appear 
that  the  English  authority  relied  upon 
in  the  case  of  McDonald  v.  Mass. 
General  Hospital,  supra,  had  been  in 
effect,  and,  so  far  as  the  principle 
announced  therein  is  concerned,  over- 
ruled in  the  case  of  Mersey  Docks  v. 
Gibbs,  supra,  and  this  is  expressly  so 
stated  in  the  case  of  Foreman  v.  Can- 
terbury, supra,  by  Justice  Blackburn, 
who  was  also  the  author  of  the  opin- 
.ion  in  the  Mersey  Docks  Case.  This 
is  significant  to  be  here  noted  because 
of  the  fact  that  the  McDonald  Case 
seems  to  be  among  the  early  cases 
treating  the  question  in  this  country. 
It  seems  to  have  been  largely  fol- 
lowed by  other  jurisdictions.  The  Mc- 
Donald Case  was  decided  in  1876,  and 
the  decision  in  the  Mersey  Docks  Case 


antedates    the    McDonald    Case    soxne 
several  years,  as  well  also,  it  appears, 
does  the  Foreman  Case,  supra.     This 
does  not  seem  to  have  been  taken  no^e 
of  or  Called  to  the  attention  of  the 
Massachusetts  Court  in  the  McDonald 
Case.     •     ♦     •     That    the    McDon- 
ald Case  was  rested  upon  the  English 
authority  which  had  been  overruled  is 
noted  in  a  very  recent  English   ease 
(Hillyer  v.  Governors  of  St.  Bartholo- 
mew's Hospital,  Law  Beports  1909,  2 
K.  B.  820),  wherein  Kennedy,  L.  J., 
uses  this  language:   'With  the  Ameri- 
can   and    New   Zealand    cases    which 
were  cited  to  ns  by  the  learned  coun- 
sel on  both  sides  T  do  not  think  it 
necessary  to  deal.     They  are  not  in 
agreement;  in  one  of  them,  McDonald 
V.  Mass.  Gen.  Hospital,  relied  upon  by 
the  defendants,  the  judgment  appears 
to  have  been  influenced  by  an  English 
decision  of  Halliday  v.  St.  Leonard, 
Shoreditch,  which  has  been  overruled 
by   the   House    of   Lords,   in    Mersey 
Docks,   Trustees,   v.   Gibbs.     See  per 
Blackburn,  J.,  in  Foreman  v.  Mayor 
of  Canterbury. '  The  importance  of  di- 
recting attention  to  this  situation  at 
this  time  is  further  emphasized  when 
we  note  the  fact  that  the  McDonald 
ca;se   has   been    considered    a   leading 
case,  if  indeed  not  the  pioneer  ease 
upon  this  particular  question  in  this 
country  and  been  followed,  cited,  and 
quoted  from  in  many  subsequent  de- 
cisions."   Tucker  v.  Mobile  Infirmary 
Ass  'n,  191  Ala.  572,  10  N.  C.  C.  A.  361, 
68  So.  4. 

"A  charitable  institution  conduct- 
ing a  hospital  solely  for  philanthropic 
and  benevolent  purposes  is  not  liable 
to  inmates  for  the  negligence  of 
nurses."  Duncan  t.  Nebraska  Sani- 
tarium Benevolent  Ass'n,  92  Neb.  162, 
41  L.  R.  A.  (N.  S.)  973,  Ann.  Cas. 
1913  E  1127,  137  N.  W.  1120. 

Charitable  hospital  is  not  liable  to 
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rations^  as,  for  example,  corporations  for  the  purpose  of  maintaining 
an  institution  for  the  care  of  ehildren,^'  a  working  girls'  home,^  an 


paiieiit  for  personal  injuries  resulting 
from  negligence  of  nurse  in  whose 
selection  it  used  due  care.  Powers  v. 
Massachusetts  Homoeopathic  Hospital, 
109  Fed.  294,  65  L.  B.  A.  372. 

A  charitable  corporation  is  not 
liable  to  a  patient  in  its  hospital  for 
the  malpractice  of  the  attending  sur- 
geon' whom  it  has  used  reasonable 
care  in  selecting.  Wharton  v.  War- 
ner, 75  Wash.  470,  135  Pac.  235. 

A  charitable  corporation  is  not. 
liable  for  personal  injuries  sustained 
by  a  patient  in  its  hospital  as  a  re- 
sult of  the  negligence  of  a  nurse, 
selected  with  due  care.  Lindler 
V.  Columbia  Hospital  of  Richland 
County,  98  8.  C.  25,  81  8.  E.  512. 

Charitable  hospitals,  under  the 
Texas  rule,  "with  i;espect  to  patients 
within  their  walls  or  under  their  care, 
whether  the  patient  be  one  on  charity 
or  one  who  pays,  are  liable  for  the 
negligence  of  their  physicians,  nurses, 
and  servants  only  when  it  appears 
that  ordinary  care  has  not  been  exer- 
cised in  their  selection  and  reten- 
tion." St.  Paul's  Sanitarium  v.  Wil- 
liamson, —  Tex.  Civ.  App.  — ,  164  8. 
W.  36. 

"A  public  charitable  hospital, 
organized  as  such  and  open  to  all  per- 
sons, although  conducted  under  pri- 
vate management,  is  not  liable  for  in- 
juries to  a  patient  of  the  hospital, 
resulting  from  the  negligence  of  a 
nurse  employed  by  it."  Taylor  v. 
Protestant  Hospital  Ass'n,  85  Ohio 
St.  90,  39  L.  R.  A.  (N.  S.)  427,  96  N. 
£.  1089. 

"It  may  •  •  •  be  conceded  that, 
by  the  way  of  authority,  a  beneficiary 
of  the  charity  cannot  hold  the  associa- 
tion [corporation]  responsible  for  neg- 
ligent injuries. ' '  Hospital  of  St.  Vin- 
cent of  Paul  V.  Thompson,  116  Va.  101, 
51  L.  R.  A.  (N.  S.)  1025,  81  8.  E.  13. 


"It  is  the  settled  rule  that  such  a 
[charitable]  hospital  is  not  liable  for 
the  negligence  of  its  physicians  and 
nurses  in  the  treatment  of  patients." 
Sehloendorff  v.  Society  of  New  York 
Hospital,  211  N.  Y.  125,  52  L.  B.  A. 
(N.  8.)  505,  Ann.  Cas.  1915  C  581,  105 
N.  E.  92. 

One  who  as  a  patient  in  a  charity 
hospital  is  sent  by  those  in  charge 
thereof  to  an  insane  asylum  as  an  in- 
sane person  has  no  right  of  action 
against  the  charitable  corporation 
maintaining  the  hospital  even  though 
the  act  complained  of  was  a  malicious 
one.  Butler  v.  Lincoln  Hospital  & 
Home,  155  N.  Y.  8upp.  1001,  1002. 

The  doctrine  has  been  applied  to 
railroad  companies  and  other  large 
corporations  maintaining  a  hospital 
for  their  employees,  and  this,  although 
the  hospital  is  sustained  in  part  by 
contributions  from  employees.  Union 
Pac.  Ry.  Co.  v.  Artist,  60  Fed.  365,  23 
L.  R.  A.  581;  Eighmy  v.  Union  Pac. 
Ry.  Co.,  93  Iowa  538,  27  L.  B.  A.  296, 
61  N.  W.  1056;  Richardson  v.  Carbon 
Hill  Coal  Co.,  10  Wash.  648,  39  Pac. 
95,  6  Wash.  52,  20  L.  R.  A.  338,  32 
Pac.  1012. 

W  "  It  is  a  well-established  rule,  up- 
held by  a  number  of  decisions  in  this 
and  other  states,  that  a  charitable  in- 
stitution, from  which  no  financial  bene- 
fit accrues  to  its  directors  or  organ- 
izers, is  not  liable  for  an  injury  to  a 
recipient  of  its  charity  resulting  from 
the  negligence  of  a  person  employed 
by  the  institution  in  the  furtherance 
of  its  objects,  providing  that  due  care 
had  been  exercised  in  selecting  the 
employee."  Cunningham  v.  The  Shel- 
tering Arms,  135  N.  Y.  App.  Div.  178, 
119  N.  Y.  Supp.  1033. 

•*Ail  occupant  of  a  working  girls' 
home,  maintained  as  a  public  charity 
by  a  charitable  corjporation,  cannot  re- 
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educational   institution,*'^   an   industrial   school^   and   a   hoi2se   oi 


cover  from  the  latter  for  personal  in- 
juries sustained  as  a  result  of  the 
falling  of  a  fire  escape  on  the  home's 
premises  where  the  accident  was 
caused  by  the  negligence  of  servants 
or  agents  who  had  been  properly  se- 
lected. Thornton  v.  Franklin  Square 
House,  200  Mass.  465,  22  L.  B.  A. 
(N.  S.)  486,  86  N.  E.  909,  following 
law  as  laid  down  in  Farrigan  v. 
Pevear,  193  Mass.  147,  7  L.  R.  A.  (N. 
8.)  481,  118  Am.  St.  Rep.  484,  8  Ann. 
Cas.  1109,  78  N.  E.  855. 

W  Parks  V.  Northwestern  Univer- 
sity, 218  ni.  381,  2  L.  B.  A.  (N.  S.) 
556,  4  Ann.  Cas.  103,  75  N.  E.  991, 
aff'g  121  111.  App.  512;  Hamburger  v. 
Cornell  University,  99  N.  Y.  Misc. 
564,  166  N.  Y.  Supp.  46;  Abston  v. 
Waldon  Academy,  118  Tenn.  24,  11 
L.  R.  A.  (N.  S.)  1179,  102  8.  W.  351. 
See  also  Currier  v.  Dartmouth  College, 
105  Fed.  886,  aff 'd  117  Fed.  44  (action 
by  a  student  for  personal  injuries  sus- 
tained as  a  result  of  the  allegedly 
careless  throwing  down  of  a  chimney, 
standing  on  college  '  land,  by  the 
superintendent  of  the  college  build- 
ings). 

One  corporation  allowing  another  to 
use  land  belonging  to  the  former  for 
the  purpose  of  conducting  an  educa- 
tional institution  held  npt  liable  for 
the  negligence  of  such  other  in  the 
management  of  such  institution.  Cor- 
ley  V.  American  Bapt.  Home  Mission 
Society,  97  S.  C.  460,  81  S.  E.  146. 

96  Williamson  v.  Louisville  Indus- 
trial School  of  Reform,  95  Ey.  251,  44 
Am.  St.  Rep.  243,  24  S.  W.  1065.  See 
also  Corbett  v.  St.  Vincent's  Indus- 
trial School,  177  N.  Y.  16,  68  N.  E. 
997.  Said  the  court  in  this  last  cited 
case:  ''The  rule  which  exempts  the 
defendant  from  damages  resulting 
from  accidents  of  this  character 
[namely,  accidents  to  Inmates  of  its 
institution  while  engaged  in  doing  the 


work   assigned  them]    would  seem,    to 
be   founded   upon    the  plaines't     priA- 
eiples    of    reason    and    justice.       Tbe 
plaintiff  was  really  a  prisoner    xn  tlie 
custody  of  the  defendant,  depri^ved  of 
his  liberty,  and  all  his  condixo^t   and 
movements  subject  to  such  regixlations 
as    the    defendant    might    reasonably 
prescribe,  just  as  in  the  case   of   con- 
victs in   the  prisons  or  jails     oJ    the 
state.    In  the  interest  of  hum3jaity  it 
waa   thought    to   be   wise    to      simbject 
such  young  boys  to  a  milder    jmnian- 
ment  than  is  meted  xmi  to  oldor   cnm- 
inals.    It  was  the  duty  of  the    de^e»^* 
ant,    having   decided    to    pecd"<?"^    * 
plaintiff  into  custody,  to  subj«^*  ^*™ 
to  such  care  and  discipline  »»     -wouW 
be  likely  to  produce  a  refopnat^tiion  » 
his  life,  and  to  this  end  his     ^Dap**y' 
ment  at  some  useful  labor  was    -fcl*^^^ 
to  be,  and  doubtless  was. 
The  defendant  is  in  no  sensa 
ness    enterprise.     It    has    no 
holders,    and    is    not    organic 
money-making    purposes.      T1:b^  ^ 
that  it  has  a  farm  upon  whicl:*  ^         . 
ploys  boys  confined  in  the  in^*^***  .. 
to  some  extent  does  not   ch»-^**^    . 
character  as  a  charitable  i'*^"^-*'***!,'*!* 
It  appears  that  there  were  so***^       ^^ 
less  than  200  boys  in  the  institm:***^^- 
the  time  this  accident  happenec^  ^      •tiff 
were  sent  there,  just  as  the  t*^^^     tbe 
was,    from    various    counties       "^^^^  the 
state.    It  is  not  at  all  likely  tT^  ^ 
institution   could   support  the9 
upon  the  small  pittance  [paid 
counties  sending  them]  of  $2  ^ 
or  less,  as  it  was  in  some  cases.* 
proper  support  was  derived  fr^ 
farm  and  some  other  industries- 
the   labor   of   the   inmates   co'a^ 
utilized,   and,    of    course,   the 
care    of    their    clothing    rendo 
necessary    to    keep    and    main 
laundry.     If,  while  working  i 
laundry  upon  a  machine,  the  pi 
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refuse,*'  The  doctrine  was  also  applied  in  a  PennsylTania  case  t6 
a  fire  insurance  patrol  corporation,  organized  for  the  purpose  of  pro- 
tecting and  saving  property  from  fire."  There' was  a  decision  to  the 
contrary,  however,  in  Massachusetts,  in  the  case  of  a  corporatios  com- 
posed of  oSicers  and  agents  of  fire  insurance  companies  in  Boston, 
organized  for  the  purpose  of  preventing  fires  and  saving  life  and 
property,  the  expends  of  which  were  paid  by  compulsory  aBseBsmenta 
on  fire  insurance  agents  and  organizations  doing  business  in  the 
city.*' 


waa  injured,  as  thfl  record  shows  that 
he  wu,  the  result  is  doubtless  un- 
fortanate,  but  it  is  obvioua  that  the 
defendant  cannot  be  made  liable  in 
damages  for  the  injury." 

ft  Perry  v.  House  ot  Befuge,  63  Md. 
SO,  58  Am.  Bep.  495,  holding  referred 
to-in  State  v.  Bieh,  lee  Md.  043,  95 
Atl.  956. 

»•  Pire  Ins.  Patrol  v,  Boyd,  120  Pa. 
St.  624,  1  L.  B.  A.  417,  6  Am.  St.  Bep. 
745,  15  Atl.  653. 

••  Neweorab  v.  Boston  Protective 
Department,  151  Maaa.  215,  6  L.  B.  A. 
778,  24  N.  E.  39,  distinguishing  Fire 
Ins.  Patrol  v.  Boyd,  120  Pa.  St.  624, 
1  L.  B.  A.  417,  6  Am.  St.  Bep.  745,  15 
Atl.  S53,  on  the  ground  that  "in  that 
case  membership  in  the  corporation 
was  open  to  everybody,  and  the  ei- 
penaes  were  wholly  paid  by  voluntary 
contributions."  The  corporation  in 
the  ease  before  it,  the  court  declared, 
waa  organized,  not  for  the  purpose  of 
a  public  charity,  but  in  the  interest  ot 
the  insurance  companies  and  agencies, 
and  for  the  purpose  of  ^timiuishing  the 
cost  of  insurance.  Continuing  the 
court  said:  "The  chief  grounds  on 
which  it  ia  contended  that  the  work 
of  this  corporation  ia  a  public  charity 
are  the  language  of  the  statut*  which 
refers  to  the  preservation  of  life  and 
property  in  general  terms,  and  the 
practice  of  the  defendant  to  have  no 
regard  to  ownership,  and  to  make  no 
distinction  between  insured  and  un- 
insured  property.     But  these  are  of 


little  signifieance  In  view  of  other  pro- 
visions of  the  statnte,  and  especially 
in  view  of  the  fact  that  it  is  imprae- 
tieabte  for  the  defendant  to  conduct 
its  business  in  any  other  way."  See 
also  Bates  v.  Worcester  Protective  De- 
partment, 17T  Mass.  130,  5S  N.  E.  274, 
following  Neweomb  v.  Boston  Protec- 
tive Department,  supra.  In  Coleman 
V.  Pire  Ins.  Patrol  of  New  Orleans, 
122  La.  626,  21  L.  E.  A.  (N.  B.)  810, 
16  Ann.  Cas.  1217,  48  So.  130  (ad- 
hered to  in  Bady  v,  Pire  Ins.  Patrol 
of  New  Orleans,  126  Ia.  273,  130  Am. 
St.  Bep.  511,  52  So.  491),  which  ap- 
proved the  doctrine  of  the  Ifassachu- 
setta  cases  above  cited,  the  court 
said:  "We  are  unable  to  concur  in 
tRe  view  that,  where  private  corpora- 
tions, engaged  in  the  business  of  in- 
suring property  against  Are,  In  tbeir 
own  interest,  and  with  a  view  to  min- 
imizing their  own  losses,  employ 
agents  to  save  the  property  insured 
by  them,  or  to  aid  in  the  extinguuh- 
ment  of  the  fire  insured  againat,  they 
are  to  be  considered  charitable  organi- 
zations, merely  because,  in  the  instru- 
ment under  which  they  are  allowed  to 
associate  themselves  for  the  employ- 
ment of  such  agents.  It  la  declared 
that  the  purpoae  ia  to  aave  life,  aa 
well  as  property,  and  that  no  discrim- 
ination ia  to  be  made  between  prop- 
erty that  ia  insured  and  that  which  is 
not,  nor  yet  I}ecBuBe  there  is  no  pro- 
vision in  the  instrument  for  the  for- 
mal declaration  of  dividends."     See 
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But  a  charitable  corporation  rests  under  a  non-delegable  duty  of 
exercising  care  in  selecting  physicians,  nurses  and  other  employees 
who  attend  to  the  needs  of  its  patients  ^  and  it  is  liable,  it  has  been 
held,  for  the  negligence  or  wrongful  acts  of  its  physicians,  nurs^  or 
other  employees  to  the  same  extent  as  any  other  private  corporation, 
if  it  has  been  guilty  of  negligence  in  employing  or  retaining  them.* 
And  again  it  would  seem  that  a  charitable  corporation  may  be  liable 
in  damages  to  one  whom,  unlawfully  and  against  her  will,  it  detains 
in  the  institution  maintained  by  it.*  Moreover,  it  has  been  held  that 
the  rule  of  exemption  from  liability  does  not  apply  to  a  cemetery 
corporation  ^  nor  to  a  Young  Men 's  Christian  Association.*  So  also 
while  the  Missouri  Court  of  Appeals  has  held  that  an  employee  of  a 
charitable  corporation  cannot  recover  from  it  for  personal  injuries  sus- 
tained while  in  the  discharge  of  his  duties  in  its  hospital,*  the  Su- 
preme Court  of  Minnesota  has  held  that  the  Minnesota  statute,  '^ 
which  imposes  upon  all  persons  and  corporations  owning  or  operating 
dangerous  machinery  the  duty  of  covering  or  guarding  the  danger- 


also  Sutter  v.  Milwaukee  Board  of 
Fire  Underwriters,  161  VTis.  615,  155 
N.  W.  127. 

1  United  States.  Powers  v.  Massa- 
chusetts HomoBOpathic  Hospital,  109 
Fed.  294,  65  L.  B.  A.  372. 

Maaaa4dm8etta.  Thornton  v.  Frank- 
lin Square  House,  200  Mass.  465,  22 
L.  R.  A.  (N.  S.)  486,  86  N.  E.  909. 

Neiw  York.  Cunningham  v.  The 
Sheltering  Arms,  135  App.  Div.  178, 
119  N.  Y.  Supp.  1033. 

South  OaroUna.  Lindler  v.  Colum- 
bia Hogspital  of  Bichland  County,  98 
S.  C.  25,  81  S.  E.  512. 

Texas.  St.  Paul's  Sanitarium  v. 
Willi-amson,  —  Tex.  Civ.  App.  — ,  164 
S.  W.  36. 

Wafllilngtoil.  Wharton  v.  Warner, 
75  Wash.  470,  135  Pac.  235. 

England.  Hillyer  v.  Governors  of 
St.  Bartholomew's  Hospital,  L.  B. 
{1909]  2  K.  B.  820. 

SGlavin  v.  Bhode  Island  Hospital, 
12  B.  I.  411,  34  Am.  St.  Bep.  675,  con- 
sidered in  {  3361,  supra. 

The  finding  of  the  jury,  in  an  action 
against  a  charitable  corporation  for 
bums  received  by  a  patient  in  its  hos- 


pital from  a  hot  water  bottle  which 
had  been  placed  in  her  bed,  that  the 
corporation  failed  to  exercise  ordinary 
care  in  the  selection  and  retention  of 
those  of  its  employees  who  were 
charged  with  the  duty  of  caring  for 
the  patient  held  to  be  sustained  by 
the  evidence.  St.  Paul's  Sanitarium 
V.  Williamson,  —  Tex.  Civ.  App.  — , 

164  S.  W.  36. 

8  Gallon  V.  House  of  Good  Shepherd, 
158  Mich.  361,  24  L.  B.  A.  (N.  S.)  286, 
133  Am.  St.  Bep.  387,  122  N.  W.  631. 
See  also  Smith  v.  Sisters  of  Gk>od 
Shepherd,  27  Ky.  L.  Bep.  1107,  87  S. 
W.  1083,  in  which  it  was  held  that 
the  verdict  for  defendant,  a  charitable 
corporation,  sued  by  plaintiff  for  false 
imprisonment  and  cruel  treatment, 
was  in  accord  with  the  weight  of  the 
evidence. 

4  Donnelly  v.  Boston  Catholic  Ceme- 
tery Ats'n,  146  Mass.  163^  15  N.  E. 
505. 

5  Chapin  v.  Holyoke  Y.  M.  C.  A., 

165  Mass.  280,  42  K  E.  1130. 
BWhittaker  v.  St.  Luke's  Hospital, 

137  Mo.  App.  116,  117  S.  W.  1189. 
7  Section  1813,  B.  L.  1905. 
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ous  parts  thereof  as  far  as  practicable,  applies  to  charitable  corporar 
tions  owning  and  operating  snch  machinery  as  well  as  to  all  other 
persons  or  corporations  similarly  situated,  and  snch  a  corporation 
will  be  liable  to  a  servant  for  personal  injuries  resulting  from  its 
failure  to  discharge  this  statutory  duty.*  There  is  also  authority  for 
the  proposition  that  a  charitable  corporation  will  be  liable  in  an  action 
ex  delicto  where  the  person  injured  was,  at  the  time,  a  stranger  to  it  • 


SMcInerny  v.  St.  Luke 's  ,  Hoepital 
Ass'n  of  Duluth,  122  Minn.  10,  46  L. 
B.  A.  (N.  S.)  548,  141  N.  W.  837. 

•  Bruce  v.  Central  M.  E.  Church,  147 
Mich.  230,  10  L.  B.  A.  (N.  S.)  74,  11 
Ann.  Cas.  150,.  110  N.  W.  951,  dis- 
tinguishing Downes  v.  Harper  Hos- 
pital, 101  Mich.  555,  25  L.  B.  A.  602, 
45  Am.  St.  Bep.  427,  60  N.  W.  42.  (In 
Whittaker  v.  St.  Luke's  Hospital,  137 
Mo.  App.  116,  117  S.  W.  1189,  Bruce 
V.  Central  M.  E.  Church,  supra,  was 
said  to  be  ^^a  case  weakened  as  au- 
thority by  the  difference  of  opinion 
among  the  judges  regarding  the 
ground  of  liability,  and  not  easy  to 
reconcile  with  prior  decisions  of  the 
same  court*');  Hordem  v.  Salvation 
Army,  199  N.  Y.  233,  32  L.  B.  A.  (N. 
8.)  62,  139  Am.  St.  Bep.  889,  92  N.  E. 
626.  See  also  Powers  v.  Massachu- 
setts Homoeopathic  Hospital,  109  Fed. 
294,  300,  65  L.  B.  A.  372.  Compare, 
however,  Hill  v.  President,  etc.,  of 
Tualatin  Academy  &  Pacific  Univer- 
sity, 61  Ore.  190,  121  Pac.  901. 

A  charitable  corporation  is  liable, 
in  the  same  manner  as  any  other  cor- 
poration, for  personal  injuries  sus- 
tained by  a  third  person  as  a  result  of 
the  negligence  of  its  servant  in  the 
care  and  management  of  a  horse  or 
team  while  the  latter  is  being  em- 
ployed for  its  purposes,  even  though 
there  is  neither  proof  nor  allegation 
that  there  was  lack  of  care  or  dili- 
gence on  its  part  in  the  selection  or 
retention  of  such  servant.  Basabo  v. 
Salvation  Army,  35  B.  L  22,  42  L.  B. 
A.  (N.  S.)  1144,  85  Atl.  120.  Al- 
though  the  court,  in  disposing  of  this 


case,  makes  the  3tatement  that  ''in 
view  of  the  principles  above  set 
forth,  this  court  is  of  the  opinion  that 
both  upon  reason  and  upon  authority, 
so  far  as  the  cases  directly  apply  to 
the  ease  at  bar,  the  defendant  cor- 
poration, although  it  is  a  charitable 
corporation,  is  liable,  as  any  other 
corporation,  for  injuries  to  third  per- 
sons caused  by  the  negligence  of  its 
servants  and  agents  in  the  care  and 
management  of  its  horses  and  teams 
while  employed  for  its  purposes,  even 
though  it  is  not  shown  or  alleged  that 
there  has  been  any  lack  of  care  or 
diligence  on  the  part  of  the  defend- 
ant in  the  selection  or  retention  of 
such  servants  or  agents,"  it  is  be- 
lieved, in  view  of  the  court's  further 
statement  that  "we  are  clearly  of  the 
opinion  that  the  true  legal  relation  of 
master  and  servant  existed  between 
the  defendant  and  the  drivers  in  its 
employ  at  the  time  of  the  alleged  in- 
jury," that,  in  using  the  word 
"agents"  as  it  appears  in  the  first 
quoted  statement,  the  court  was  rul- 
ing on  a  question  not  involved  in  the 
determination  of  the  case,  and  that 
the  only  proposition  for  which  the 
case  is  authority,  strictly  speaking,  is 
the  one  that  the  corporation  is  liable 
when  there  existed  the  relation  of 
master  and  servant  within  the  legal 
meaning  of  that  phrase. 

Where  the  driver  of  a  hospital  am- 
bulance is  the  servant  of  the  charita- 
ble corporation  maintaining  the  hos- 
])ital,  such  corporation  will  be  liable 
to  a  third  person  injured  as  a  result 
of  the  negligent  manner  in  which  the 
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as  far,  at  least,  as  his  having  been  a  beneficiary  of  the  charity  bein^r 
administered. 


ambalanee  is  driven.  Kellogg  v. 
Charch  Charity  Poundation  of  Long 
Island,  203  N.  T.  191,  38  L.  B.  A. 
(N.  8.)  481,  Ann.  Gas.  1913  A  883, 
96  N.  E.  406,  reversing  judgment  for 
plaintiff  on  the  ground  that  the  evi- 
dence showed  that  the  relation  of 
master  and  servant  did  not  exist  be- 
tween the  corporation  and  the  driver 
of  the  ambulance,  and  that  there  was 


no  evidence  that  the  corporation's 
surgeon  riding  in  th<^  ambulance  par- 
ticipated in  the  driver's  negligence. 
Contra,  Noble  v.  Hahnemann  Hospital 
of  Rochester,  112  N.  Y.  App.  Div.  663, 
98  N.  Y.  Supp.  605  which,  although 
directly  opposed  in  principle  to  Kel- 
logg V.  Church  Charity  Foundation  of 
Long  Island,  supra,  was  not  referred 
to  in  the  opinion  therein. 
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I  3364.  In  general. 

13365.  Corporation  as  "person,"  etc.,  within  criminal  statute. 

1 3366.  Legislative  authorit7  for  act  as  defense. 
I  3367.  Unauthorized  and  ultra  vires  acts. 

I  3368.  Crimes  with  basis  in  misfeasance. 

1 3369.  Grimes  involving  malice  or  intent. 

1 3370.  Crimes  involving  personal  violence. 
§  3371.  Nuisances. 

§  3372.  Applicability  of  usual  penalty. 

1 3373.  Criminal  prosecution  when  penalty  for  act  expressly  provided. 

1 3374.  Miscellaneous  crimes. 

§  3375.  Instituting  prosecution. 

I  3376.  Process. 

13377.  Presumption  of  innocence,  burden  of  proof  and  sufficiency  of  evidence. 

§  3378.  Corporations  in  hands  of  receivers. 

1 3379.  Statutes  imposing  penalties — ^Applicability  to  corporations. 

§  3364.  In  general  While  it  has  often  been  said,  principally,  per- 
haps, on  the  authority  of  a  statement  credited  to  Lord  Holt,*  that 
anciently  a  corporation  as  an  entity  was  not  indictable  under  the  com- 
mon law,*  it  ia  altogether  probable  that  there  never  was  a  time  when 

1 "  A  corporation  is  not  indictable,      could   formerly   be    found   against   a 


but  the  particular  members  of  it  are." 
Sutton's  Case,  12  Mod.  559  (by  Lord 
Holt). 

«"It  is  said  ♦  ♦  ♦  by  Black- 
stone,  that  a  corporation  cannot  com- 
mit treason,  felony,  or  other  crime, 
in  its  corporate  capacity,  citing  the 
case  of  Sutton's  Hospital,  10  Coke 
32.  The  original  authority  is  simply, 
that  a  corporation  cannot  commit 
treason. '^  State  r.  Morris  &  E.  B. 
Co.,  23  N.  J.  L.  360,  364  (by  Green, 
C.  J.). 

Corporations  cannot  commit  treason 
nor  be  outlawed  "for  they  have  no 
souls."  Sutton's  Hospital  Case,  10 
Coke  23,  32. 

"The    reason    that    no    indictment 


corporation  for  a  crime  seems  to  have 
been  founded,  although  some  writers 
give  a  different  reason,  entirely  upon 
the  fact  that,  as  a  defendant  could 
not  then  appear  by  attorney  or  agent, 
the  indicted  corporation  could  not  be 
brought  into  court.  It  could  not  xome 
itself  into  court,  and  it  could  not  ap- 
pear by  an  agent  or  attorney,  and 
consequently  there  was  no  way  in 
which  the  court  could  proceed  against 
the  corporation.  But  as  soon  as 
parties  were  permitted  to  appear  in 
some  courts  by  attorney,  although  not 
so  permitted  in  others,  it  was  held 
that  a  corporation  was  liable  to  in- 
dictment in  a  court  in  which  they 
were   not   allowed   to   appear   by   at- 
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in  no  case  and  under  no  circumstances  would  an  indictment  lie  ai^eainst 
a  body  corporate.'    Not  that  the  criminal  law  in  all  of  its  f  ullnesss  and 


tomey,  the  practice  being,  when  the 
corporation  was  indicted  in  Buch  a 
court,  to  remove  the  indictment  by 
certiorari  into  a  coart  where  such  cor- 
poration might  appear  by  attorney, 
and  there  be  called  upon  to  plead." 
People  V.  Clark,  8  N.  Y.  Cr.  169,  179, 
14  N.  T.  Supp.  642.  (That  a  cor- 
poration might  appear  by  attorney 
was,  however,  recognized  in  the  case 
of  Sutton's  Hospital,  10  Coke  23,  32, 
decided   in   16131) 

S"  While  it  is  conceded  that  a  cor- 
poration cannot,  from  it3  nature,  bo 
guilty  of  treason,  felony,  or  other 
crime  involving  mains  animus  in  its 
commission,  it  is  believed  that  there 
is  no  authority,  ancient  or  modern, 
which  denies  the  liability  of  a  cor- 
poration aggregate  to  indictment,  ex- 
cept an  anonymous  case,  3aid  to  have 
been  decided  by  Chief  Justice  Holt, 
in  the  Court  of  King's  Bench,  in  the 
13  Will.  3  (1701).  The  case  is  re- 
ported, in  12  Mod.  559,  briefly  as  fol- 
lows: 'Note  per  Holt,  Chief  Justice. 
A  corporation  is  not  indictable,  but 
the  particular  members  of  it  are.'  It 
may  well  be  doubted  whether  thij9  ift 
not  one  of  those  cases  which  extorted 
from  Lord  Holt  the  bitter  complaint 
of  his  reporters^  'that  the  etuff  which 
they  published  would  make  posterity 
think  ill  of  his  understanding,  and 
that  of  his  brethren  on  the  bench.' 
Aside  from  the  apocryphal  character 
of  the  report,  it  is  hardly  credible  that 
so  learned  and  accurate  a  judge  as 
Lord  Holt  should  have  laid  down  the 
broad  proposition  imputed  to  him  by 
his  reporter.  It  is  certain  that  while 
he  was  Chief •  Justice  of  the  King 's 
Bench,  there  were  cases  before  that 
court  of  indictments  against  quasi 
corporations  for  neglect  to  repair 
roads  and  bridges.  Regina  v.  The 
County   of   Wilts,   1   Salk.   359;    The 


Queen  v.  The  Inhabitants  of  Clix^^^orth, 
6  Mod.  163,  8.  C;  1  Salk.  35^,  and 
in  The  Queen  v.  Sain  tiff,  6  Mo<3..  255, 
Lord  Holt  himself  held,  tha^  if  a 
common  footway  be  in  decay, 
dictment  must  of  necessity  lie 
because  an  action  will  not  lie 
a  special  damage.  It  seems 
true^  moreover,  as  was  stated 
fourd.  Sergeant,  arguendo,  i 
Queen  v.  Railway  Co.,  3 
Bench  227,  that  although  the 
at  that  time  no  direct  autho 
England  for  the  position,  that 
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poration    aggregate    is    indie tfuTk^^®     ^^ 
the  corporate  name,  yet  the  coi:x^>^»®   ^ 
precedents  has  been  uniform  fo'^'    cen- 
turies,   and    the    doctrine    ha^  \, 
quently  been  taken  for  grante^^     \yot 
in  arguments  and  by  the  judges  «        ^ 
case  of  Langforth   Bridge,  Cro^—      Cb.  - 
365  (1635);  Regina  v.  The  Inhafc^i^^'vf 
of  the  County  of  Wilts,  1  Sai:»«^-    ^    . 
(1705)  ;   The  King  v.  Inhabita:^:-  ^^    ^ 
the  West  Riding  of  Yorkshire,  ^ 
Rep.    685    (1770);    Rex    v.    Tim 
habitants  of  Grei^t  Boughton,  5 
2700    (1771);    The   King   v.   ThB- 
habitants  of  Clifton,  5  B.  & 
(1794);    Rex   v.    The   Corporati 
Liverpool,  3  East  86  (1802); 
Mayor    of   Stratford    upon    Av<^ 
East  348    (1»11);    Rex   v.   The 
of     Gloucester,     Dougherty 's 
Oirc.  Ass.  259.     Notwithstandia 
frequent  instances  to  be  found 
books  of  indictments   against 
gate  corporations  for  neglect  of 
imposed   by   law,   the   liability 
corporation  to  indictment  was  ni 
pressly    adjudicated    in    Westm 
Hall  until  the    •    •    •    case  6i 
Queen  v.  The  Birmingham  and 
cester  Railway  Co.,  9  Car.  & 
469,  3  Queen's  Bench   223.     In 
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case,  it  was  directly  adjudged  ^^^      ^^ 
corporation  aggregate  may  be  ixA^^ 
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to  its  farthest  limit  has  ever  been  or  can  ever  be  extended  to  include 
corporations;  always  there  have  been  as  there  are  to-day  obstacles  in 
the  way  of  so  enforcing  it — obstacles  arising  from  the  inherent  nature 
of  a  corporation*  **A  corporation  has  no  mind;  hence,  it  can  have 
no  guilty  intent.  It  has  no  physical  body ;  hence,  it  cannot  be  arrested 
nor  subjected  to  any  form  of  corporal  punishment**'  Thus* has  run 
certain  of  the  argument  agajLnst  holding  corporations  amenable  to 
criminal  prosecution.*^    Manifestly,  an  incorporeal,  soulless  creature 


by  their  corporate  name  for  disobedi- 
ence to  an  order  of  justices  requiring 
such  corporation  to  execute  Work3  pur- 
suant to  a  statute.  The  same  prin- 
ciple has  been  repeatedly  recognized 
in  the  American  courts,  both  before 
and  since  the  decision  in  The  Queen 
V.  The  Birmingham  and  Gloucester 
Railway  Company.  Mower  v.  Lei- 
cester, 9  Ma83.  250;  Howard  v.  North 
Bridgewater,  16  Pick.  190;  The  Sus- 
quehanna and  Bath  Turnpike  Co.  v. 
The  People,  15  Wend.  267;  Freeholders 
V.  Strader,  3  Harr.  108."  State  v. 
Morris  &  E.  R.  Co.,  23  N.  J.  L.  360, 
364  (by  Green,  C.  J.). 

"Lord  Holt  is  reported  as  having 
said  that  a  corporation  is  not  indict- 
able, but  the  particular  members  of  it 
are.  This  doctrine,  however,  if  it  had 
ever  obtained,  is  not  now  recognized 
in  any  jurisdiction.*'  Southern  By. 
Co.  V.  State,  125  Ga.  287,  114  Am.  St. 
Rep.  203,  5  Ann.  Cas.  411,  54  S.  E. 
160.  Compare  the- statement  in  Mc- 
Daniel  v.  Gate  City  Gas-Light  Co.,  79 
Ga.  58,  3  S.  E.  693,  that  ''The  de- 
fendant is  a  corporation.  We  do  not 
understand  that  in  this  state  a  cor- 
poration can  be  indicted  for  an  of- 
fense," declared  obiter  in  Southern 
R.  Co.  V.  State,  125  Ga.  287,  114  Am. 
St.  Rep.  203,  6  Ann.  Cas.  411,  54  S.  E. 
160,  in  which  the  court  held  to  the 
contrary. 

In  an  early  Virginia  case  in  which 
an  information  charged  a  turnpike 
company  with  a  nuisance  in  obstruct- 
ing a  public  highway,  the  General 
Court  held  "that  a  corporation,  such 


as  the  [defendant]  President,  Direc- 
tors and  Company  of  the  Swift  Run 
Gap  Turnpike  Company,  cannot  be  im- 
pleaded by  its  artificial  name  for  the 
eriminal  offense  ^stated  in  the  informa- 
tion." Com.  V.  Swift  Run  Gap  Turn- 
pike Co.^  2  Va.  Cas.  362,  363. 

*"0f  course,  there  are  certain 
crimes  of  which  a  corporation  cannot 
be  guilty;  as,  for  instance,  bigamy, 
perjury,  rape,  murder,  and  other  of- 
fenses, which  will  readily  suggest 
themselves  to  the  mind.  Crimes  like 
these  just  mentioned  can  only  be  com- 
mitted by  natural  persons,  and  stat- 
utes in  relation  thereto  are  for  this 
reason  never  construed  as  referring 
to  corporations;  but  when  a  statute 
in  general  terms  prohibits  the  doing 
of  an  act  which  can  be  performed  by 
a  corporation,  and  does  not  expressly 
exempt  corporations  from  its  provi- 
sions, there  is  no  reason  why  such 
statute  ahould  be  construed  as  not 
applying  to  them,  when  the  punish- 
ment prodded  for  its  infraction  is 
one  that  can  be  inflicted  upon  a  cor- 
poration,— as,  for  instance,  a  fine." 
United  States  v.  John  Kelso  Co.,  86 
Fed.  304,  306. 

•  "It  was  in  the  early  history  of 
the  law  held  that,  as  a  corporation 
was  soulless,  it  could  do  no  wrongful 
or  immoral  act,  and  could  not,  there- 
fore, be  liable  in  tort.  This  doctrine 
has  long  since  become  obsolete,  and 
it  has  long  been  well  settled  that  a  cor- 
poration is  liable  civiliter  for  all  torts 
committed  by  its  authority,  express  or 
implied.    With  the  growth  of  corpora- 
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cannot ' ' commit"  a  crime  in  the  same  sense  nor  in*  the  same  manxi.er  as 
a  natural  person,  but  that  a  corporation,  notwithstanding  its  ixicor- 


tio]i3  came  the  necessity  for  this  rule, 
and  its  adaptability  to  changed  cir- 
cumstAnces  is  an  excellence  of  the 
common  law.  So  far  does  the  rule 
extend  that  a  corporation  is  liable 
civilly  for  every  intended  or  negligent 
wrong  it  may  do,  although  the  act 
may  be  ultra  vires.  If  it  be  inci- 
dental to  or  connected  with  its  busi- 
ness, or  if  it  ratify  the  transaction, 
as  by  accepting  the  benefit,  it  must 
respond  in  damages,  although  the  act 
be  done,  as  it  must,  by  an  agent. 
In  time,  it  came  to  be  admitted  that 
a  corporation  was  liable  to  be  indicted 
for  a  neglect  of  duty,  or  a  mere  non- 
feasance; but  it  was  claimed  that  its 
nature  did  not  admit  of  its  doing  posi- 
tive wrong,  and  that,  therefore,  it  was 
not  liable  criminally  for  a  misfeas- 
ance, whereby  a  wrong  was  done  by  a 
violation  of  its  duty.  This  same 
reason,  however,  if  sound,  applied 
equally  to  civil  as  well  as  criminal 
injuries;  and  it  jsoon  became  known 
from  experience  that  *  *  *  if  a 
corporation  had  no  hands  with  which 
to  strike,  it  may  employ  the  hands  of 
others.  This  distinction  was  there- 
fore properly  disregarded  as  unsound. 
If  the  argument'  be  ;sound  that  a  cor- 
poration is  not  liable  to  indictment 
for  any  offense,  because  the  criminal 
act  was  not  warranted  by  its  cor- 
porate powers,  then  the  same  reason- 
ing would  result  in  its  non-liability 
for  all  wrongs,  civil  a»  well  as  crim- 
inal. Such  a  rule  would  lead  to  its 
absolute  impunity  for  all  wrongs, 
which  the  experience  of  tho  day 
shows  would  produce  great  injustice 
both  to  individuals  and  the  public. 
If  it  be  said  that  the  individuals  who 
might  do  the  act  would  be  liable,  it 
may  be  said  that  this  ia  true  as  to 
every  servant  or  agent  who  does  a 
wrong,    but    because    this    is   so    the 


principal  is  not  exempt.     Ind^^d,  i^ 

has  been   and   should  be   rath^ir     the 

policy    of   the    law,   because   tla.^^t   ^ 

likely  to  the  better  protect  fro:«aci.   the 

commission   of  wrong,  to  look     mr^'tW 

to  the  principal  than  the  agen. 

it  ^eem8  to  us  especially  shouL 

be  .80  in  the  case  of  corporati»: 

whose   benefit    the    act   is   doi 

being  connected  with  its  busin 

B-egligently  omitted   to  be  don. 

directory   in   charge   or   its  wo: 

being    perhaps    unknown    and 

sponsible.     The   object  should 

reach  and  punish  the  real  pow^ 

the  matter,  and  thus  prevent  a  z 

tion     of     the     offense.       Sxpei 

showed  the  necessity  of  modifyii 

old  rules;   and  the  decided  ten« 

of  modern  decision  has  been  to  e: 

the  application  of  all  legal  rem 

both   civil   and  criminal,   to   ^QTpQjtm* 

tions,  and  subject  them  thereto  ^^  , 


in 
is 


the  case  of  individuals,  so  far  n^ 
possible.  It  is  therefore  now  ^^^ 
settled  in  the  courts  of  this  country 
as  well  83  in  England,  that  they  are 
indictable  for  misfeasance  as  well  as 
a  nonfeasance  of  duty  unlawful  in 
itself,  and  injurious  to  the  public.  It 
has  therefore  been  held  that  they  may 
be  indicted  for  a  nuisance,  whether 
arising  from  misfeasance  or  non- 
feasance, or  for  an  injury  otherwise 
to  the  public,  unlawful  in  itself,  and 
arising  either  from  commission,  or  the 
omission  to  perform  a  legal  duty. 
They  may  be  indicted  for  erecting  and 
continuing  a  building;  for  leaving 
railroad  cars  in  a  street;  for  neglect- 
ing to  repair  a  highway;  for  permit- 
ting stagnant  water  to  remain  on 
their  premises;  for  libel;  for  'Sab- 
bath-breaking' by  doing  work  on  Sun- 
day in  violation  of  a  statute ;  and  in 
many  other  instances.  It  is  true  there 
are  crimes  of  which  from  their  very 
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poPeality  and  soullessiiess,  can  be  held  responsible  for  certain  crimes 
committed  in  ita  behalf  by  the  natural  persons  who  are  Its  agents  can- 
not be  doubted  as  a  rule  which  obtains  to-day*  and  which  was  first 


nature,  as  pwjnry,  for  tzample,  they 
cannot  be  guilty.  There  are  crimeH 
to  the  punishment  for  which,  for  a 
like  reaaon,  they  cannot  be  ^uhjeeted, 
as  in  the  case  of  a  felony.  But 
wherever  the  oSeniie  consistB  in  either 
a  misfeasance  or  a  nonfeasance  of 
duty  to  the  pnbliCj  and  the  corpora- 
tion can  be  reached  foj  punUbment 
as  by  a  fine  and  the  seimire  of  ita 
property,  precedent  authorizes,  and 
publie  policy  requires,  that  it  should 
be  liable  to  Indictment.  Any  other 
rule  would  in  many  cases  preclude  ade- 
quate remedy,  and  leave  irreapensible 
servanti  to  answer  for  the  offense, 
rather  thanthose  who  are  really  most 
at  fault.  •  •  •  If  it  be  said  that 
such  a  rule  may  aubject  the  property 
of  innocent  stockholders  for  the  acts 
of  the  directors  to  which  they  are 
not  actual  parties,  and  of  which  they 
hHve  no  knowledge,  the  answer  is  that 
they  select  the  directors,  and  it  is 
their  business  to  have  those  who  will 
see  that  the  corporate  business  is  so 
conducted  as  not  to  injure  others  or 
infringe  upon  publie  right  and  good 
order  in  the  community.  If  the 
penalty  prescribed  for  the  act  be  both 
fine  and  imprisonment,  then,  so  far 
as  the  punishment  cannot,  from  the 
nature  of  the  offender,  be  carried  out, 
the  statute  is,  of  course,  inoperative." 
CoDL  V.  Pulaski  County  Agricultural 
A  Uechan'ieal  Ass'n,  92  £y.  19T,  17 
a  W.  442. 

<The  rule  that  one  who  advises  or 
commands  the  eommission  of  a  crime 
is  himself  liable  therefor  applies  to 
«orporations.  State  v.  Southern  B. 
Co:,  145  N.  C.  4B5,  13  L.  E.  A.  (N.  8.) 
966,  59  S.  E.  570. 

"A  corporation,  being  responsible 
for  the  acts  of  its  agent,  is  indictable 
and  punishable  just  as  a  natural  per- 


son would  bs  for  any  unlawful  act 
done  by  any  of  its  servants  as  its 
agent  and  with  itji  consent,  if  the  act 
done  by  such  servant  in  the  conduct 
of  the  corporation 's  business  is  for- 
bidden by  law,  and  its  commission  is 
punishable  as  a  crime. ' '  Base  v. 
State,  4  a&.  App.  SSS,  62  8.  E.  117. 

The  only  punishment  whioh  can  be 
visited  upon  a  corporation  being  a 
fine,  &  criminal  prosecution  against 
a  corporation  is  In  effect  no  more  than 
an  action  for  the  recovery  of  a 
penalty,  with  this  difference,  that, 
in  view  of  the  Sixth  Amendment  to 
the  Federal  Constitution  the  trial 
must  be  had  in  the  district  wherein' 
Ihe  crime  was  committed.  John  Quad 
Brewing  Co.  v.  United  States,  204  Fed. 
17,  21. 

A  railroad  company,  which,  under 
the  statute,  took  the  franchise  of  a 
similar  company,  obtained  through 
foreclosure  proceedings,  cum  onere,  ia 
subject  to  indictment  for  nonfeasance 
which,  had  it  been  that  of  the  mort- 
gagor company  before  the  sale  of  ita 
franchise,  would  have  been  ground 
for  indictment  against  it.  New  York 
t  a.  L.  R.  Co.  v.  State,  50  N.  J.  L. 
303,  13  Atl.  1,  aff'd  53  N.  J.  L.  244, 
23  Atl.  168. 

"A  foreign  corporation  doing  busi- 
ness in  this  state  ia  no  less  subject  to 
its  laws,  criminal  as  well  as  civil, 
because  its  principal  place  of  business 
happens  to  be  in  another  state. ' '  State 
T.  Paggett,  8  Wash.  579,  36  Pae.  4S7. 

A  statute  which,  after  providing 
for  the  examination  of  turnpike  roads 
and  the  making  of  complaints  of  their 
nonrepair  to  the  attorney  general  or 
district  attorney,  whose  duty  it  shall 
be  to  prosecute  the  owning  company 
in  the  name  of  the  people  of  the 
state,    declares    that    ' '  such    corpora- 
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formulated  in  England  long  prior  to  the  American  Revolution.'^ 
As  to  the  matter  of  intent,  if  a  corporation  cannot  have  a  guilty 
mind*  and  for  that  reason  cannot  commit  crimes  in  which  a  mains 
animus  is  a  necessary  ingredient^  it  is  not  on  that  account  to  be 
accorded  immunity  from  prosecution  for  crimes  to  the  commission  of 
which  a  mens  rea  is  not  essential.*    If  it  cannot  be  arrested,  it  can  at 


tion,  if  convicted  of  having  suffered      3ition.      Some    crimes    a    corporation 


their  road  to  be  out  of  repair,  etc., 
shaU  be  fined  in  a  3um  not  exceeding 
two  hundred  dollars/'  contemplatee 
a  criminal  prosecution  and  not  a  civil 
action.  "The  corporation  is  to  be 
convicted;  that  must  be  done  by  a 
jury;  and  if  convicted,  the  statutes 
say,  the  corporation  shall  be  fined  in 
a  fium  not  exceeding  $200,  which  fine 
must  be  imposed  by  the  court.  The 
finding  the  facts  of  a  case  by  a  jury, 
and  the  fixing  the  amount  to  be  paid 
by  the  defendants  by  the  court,  is 
contrary  to  all  rules  of  proceeding  in 
civil  suits,  but  is  in  perfect  accord* 
ance  with  proceeding?  upon  indict- 
ments. ' '  People  V.  Goshen  &  M.  turn- 
pike Eoad,  11  Wend.  (N.  Y.)  597. 

In  view  of  the  fact  that  the  Ne- 
braska Maximum  Freight  Bate  Law 
characterizes  its  violation  as  an  / '  of- 
fense," describes  the  means  of  its 
enforcement  as  a  ''prosecution,"  re- 
fers to  the  verdict  as  a  "conviction," 
and  calls  the  judgment  a  ''fine,"  the 
legislature  will  be  understood  as  hav- 
ing intended  that  the  proceedings 
against  a  railroad  company  on  its 
failure  to  observe  the  provisions  of 
the  law  should  be  criminal  and  not 
civil.  State  v.  Missouri  Pae.  R.  Co., 
64  Neb.  679,  90  N.  W.  877. 

Criminal  prosecution  rather  than 
civil  action  held  to  lie  for  violation  of 
Nebraska  Railway  Commission  Law. 
Western  U.  Tel.  Co.  v.  State,  86  Neb. 
17,  124  N.  W.  937. 

7 ' '  That  a  corporation,  as  such,  may 
be  indicted  and  tried,  and  thus  pun- 
ished criminally  for  a  public  offense 
which  it  can  commit,  is  no  new  propo- 


cannot  commit.  It  has  no  soul,  and 
so  can  have  no  actual  wicked  intent. 
It  cannot  be  guilty  of  treason,  or 
murder,  or  criminal  conspiracy  [see, 
however,  as  to  a  corporation's  ca- 
pacity to  criminally  conspire,  §  3374, 
infra].  Other  offenses  it  may  and 
does  commit  when  it  does  or  omits 
to  do  some  act,  the  doing  or  non- 
doing  of  which  constitutes  the  offense, 
without  regard  to  the  intent.  So  a 
corporation  may  be  punished  crim- 
inally, if  such  acts  are  made  public 
offenses,  for  obstructing  a  highway, 
polluting  a  stream,  or  taking  illegal 
interest.  This  law  and  this  distinc- 
tion are  older  than  Blackstone,  and 
will  be  conceded  without  authorities.  * ' 
State  V.  First  Nat.  Bank,  2  8.  D. 
668,  51  N.  W.  587. 

S  See  §  3369,  infra. 

• ' '  There  is  a  large  class  of  offenses 
•  «  «  wherein  the  crime  consists 
in  purposely  doing  the  things  pro- 
hibited by  statute.  In  that  class  of 
crimes  we  see  no  good  reason  why 
corporations  may  not  be  held  re- 
sponsible for  and  charged  with  the 
knowledge  and  purposes  of  their 
agents,  acting  within  the  authority 
conferred  upon  them."  New  York 
Cent.  &  H.  River  B.  Co.  v.  United 
States,  212  IT.  S.  481,  63  L.  Ed.  613. 

"The  case  of  State  y.  Great  Works 
M.  ft  M.  Co.,  20  Me.  41,  supports  the 
proposition  that  a  corporation  is  not 
amenable  to  prosecution  for  a  posi- 
tive act  of  misfeasance,  involving  a 
specific  intention  to  do  an  unlawful 
act,  and  it  must  be  conceded  there 
are  to  be  found  dicta  in  nuiny  other 
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least  be  gnmmaDed.^^  If  it  cannot  be  executed  or  imprisoned,  it  can 
at  least  be  fined.**  "There  are  crimes  of  which,  from  their  very  nature, 
as  perjury  for  example,  they  [corporations]  cannot  be  guilty.  There 
are  crimes  to  the  punishment  for  which,  for  a  like  reason,  they  cannot 
be  subjected,  as  in  the  case  of  felony ;  but  wherever  the  offense  consists 
in  either  a  misfeasance  or  a  nonfeasance  of  duty  to  the  public,  and  the 
corporation  can  be  reached  for  punishment  as  by  a  fine  and  seizure 
of  its  property,  precedent  authorizes  and  public  policy  requires  that  it 
should  be  liable  to  indictment,"  ^*  and,  in  this  connection,  it  is  imma- 
terial that  the  corporate  o£Scers  and  agents  are  themselves  severally 
liable  to  indictment  for  the  crime  with  which  the  corporation  is 
charged.** 


cases  to  the  same  effect.  In  a  general 
sense  it  may  be  3aid  that  Jio  crime  can 
be  committed  without  a  joint  opera- 
tion of  act  and  intention.  In  many 
crimes,  however,  the  only  intention 
required  is  an  intention  to  do  the 
prohibited  act — that  is  to  say,  ^he 
crime  is  complete  when  the  prohibited 
act  has  been  intentionally  done;  and 
the  more  recent  and  better  considered 
eases  hold  that  a  corporation  mHy 
be  charged  with  an  off en3e' which  only 
involves  this  kind  of  intention,  and 
may  be  properly  convicted  when,  in 
its  corporate  capacity,  and  by  direc- 
tion of  those  controlling  its  corporate 
action,  it  does  the  prohibited  act.  In 
such  a  case  the  intention  of  its  direc- 
tors that  the  prohibited  act  should 
be  done  ii  imputed  to  the  corpora- 
tion itself."  United  States  v.  John 
Kelso  Co.,  86  Fed.  304,  305. 

!•  See  §  3376,  infra. 

11  See  §  3372,  infra. 

IS  Com.  V.  Pulaski  County  Agricul- 
tural ft  Mechanical  Ass'n,  92  Ky.  200, 
17  S.  W.  442. 

"It  is  true  that  the  doctrine  of 
holding  corporations  responsible  for 
violation  of  penal  laws  13  one  de- 
veloped by  gradual  evolution;  but  it 
is  none  the  less  the  law,  and  is  of 
healthful  necessity  and  utility." 
Southern  Exp.  Co.  v.  State,  1  6a.  App. 
700,  58  S.  E.  67. 


''The  whole  growth  of  the  modern 
law  tends  to  subject  corporations,  as 
nearly  ajs  may  be,  to  the  same  pains 
and  penalties  imposed  upon  indi- 
viduals. Of  course,  if  the  law  imposed 
a  death  penalty  or  personal  imprison- 
ment, a  corporation  could  not  be  sub- 
jected thereto.''  Joplin  Mercantile 
Co.  V.  United  States,  213  Fed.  926, 
936,  Ann.  Cas.  1916  C  470. 

In  Indiana,  where  the  criminal  law 
is  wholly  of  statutory  origin,  "cor- 
porations are  only  indictable  where 
the  legislature  has  specifically  pro- 
vided that  they  may  be  proceeded 
against."  State  v.  French  Lick 
Springs  Hotel  Co.,  42  Ind.  App.  282, 
85  N.  E.  724,  82  N.  E.  801  (on  peti- 
tion for  rehearing). 

l»"It  is  said  ♦  ♦  ♦  that  the 
individuals  who  concur  in  making  the 
order  or  in  doing  the  work  are  indi- 
vidually responsible.  And  so  is  every 
servant  or  agent  by  whose  agency  a 
tort  is  committed,  but  it  has  never 
been  supposed  that  the  principal  is 
therefore  exempt  from  liability.  On 
the  contrary,  the  principle  and  the 
policy  of  the  law  has  ever  been  to 
look  to  the  principal  rather  than  to 
the  mere  agent;  and  in  the  case  of 
corporations,  it  is  the  clear  dictate 
of  sound  law  not  oply,  but  of  public 
policy,  to  look  rather  to  the  corpora- 
tion at  whose  instance  and  for  whose 
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§3365.  OorpcxratioiL  as  "penon,"  etc.,  within  eriminal  statote. 

The  extent  to  which  corporations  are  subject  to  statutes  made 
applicable  to  ** persons/*  ** residents"  and  ** citizens"  has  received 
treatment  iu  a  preceding  chapter.**  The  general  rule  to-day  would 
seem  to  be,  as  laid  down  by  the  Supreme  Court  of  Colorado,  that 
''prima  facie,  the  word  'person'  in  a  penal  statute  which  is  intended 
to  inhibit  an  act,  means  'person  in  law'  (that  is,  an  artificial  as  well 
as  a  natural  person),  and  therefore  includes  corporations,  if  they  are 
within  the  spirit  and  purpose  of  the  statute/'*'^    Thus  it  has  been 


benefit  the  wrong  is  perpetrated,  than 
to  the  individual  directors  by  whose 
order  the  wrong  was  done,  who  may 
be  entirely  unknown,  or  to  the  labor- 
ers by  whom  the  work  was  performed, 
who,  in  a  great  majority  of  cases, 
would  be  alike  unknown  and  irrespon- 
sible.'' State  V.  Morris  &  E.  B.  Co., 
23  N.  J.  L.  360,  369  (by  Green,  C.  J.). 

That  the  corporation's  servant  who 
actually  does  the  criniinal  act  may  be 
punished  i3  no  defense  to  the  liability 
of  the  corporation  therefor.  Bose  v. 
State,  4  Ga.  App.  588,  62  S.  E.  117. 

"An  officer  of  a  corporation, 
through  whose  act  the  corporation 
commits  an  oifense  against  the  laws 
of  the  state,  is  himself  also  guilty  of 
the  same  offense."  Overland  Cotton 
Mill  Co.  V.  People,  32  Colo.  263,  105 
Am.  St.  Rep.  74,  75  Pac.  924.  See  also 
United  States  v.  Winslow,  195  Fed. 
578,  581. 

Where  a  corporation  is  guilty  of 
a  violation  of  a  city  ordinance,  the 
corporation  and  its  officers  and  direc- 
tors are  all  subject  to  prosecution 
therefor.  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471,  9  L.  B,  A.  722, 
46  N.  W.   735. 

USee  {{  53-56. 

15  Overland  Cotton  Mill  Co.  v.  Peo- 
ple, 32  Colo.  263,  105  Am.  St.  Bep.  74, 
75  Pac.  924,  holding  that  a  corporation 
is  a  "person"  within  the  meaning  oi^ 
the  Colorado  statute  prohibiting  "any 
person"  from  employing  children 
under  the  age  of  14  years  in  any  mill 
or  factory. 


Corporations  are  not  always  in- 
cluded in  the  word  "person"  as  used 
in  statutes,  and  whether  they  are  in- 
cluded in  such  word  as  used  in  a  par- 
ticular statute  is  to  be  determined  b^ 
a3certaining.  the  legislative  intention, 
the  latter,  in  turn,  being  determined 
"by  the  aid  of  the  context  and  the 
general  scope  and  purpose  of  the  act. ' ' 
Standard  Oil  Co.  v.  State,  117  Tenn. 
618,  10  L.  B.  A.  (N.  S.)  1015,  100 
S.  W.  705,  holding  that  a  corporation 
is  not  a  "person"  within  the  mean- 
ing of  section  3  of  the  Tennessee 
Anti-Trust  Law  which  makes  any 
"person  or  pex'sons"  violating  the 
provisions  of  such  law  subject  to  pun- 
ishment by  fine  and  imprisonment  or 
by  fine  or  imprisonment,  it  clearly 
appearing  from  the  law  as  a  whole 
and  from  section  3  in  particular  that 
it  wa3  the  legislative  intention  that 
such  section  should  apply  to  natural 
persons  only. 

By  the  special  charter  of  a  canal 
company  it  was  provided  "that,  if 
any  person  or  persons  shall  wilfully, 
maliciously,  or  contrary  to  law,  take, 
remove,  break  down,  dig  under,  or 
otherwise  injure  any  part  of  said 
canal  •  •  •  guch  person  or  per- 
sons shall  forfeit  and  pay  to  3uch  cor- 
poration a  sum  not  less  than*  fifty  dol- 
lars, nor  more  than  five  thousand 
dollars.  *  *  •  And,  such  oflfender 
or  offenders  ^hall  be  further  liable  to 
indictment  for  such  trespass  •  •  • 
and  on  conviction  thereof,  shall  be 
sentenced  to  pay  a  fine  to  the  use  of 


5876 


Ch.53] 


Cbimbs  and  penalties 


[§  3365 


held  that  a  railroad  company  ia  subject  to  indictment  under  a  statute 
providing  that  if  '^any  person"  shall  obstruct  a  public  road,  he  shall 
be  guilty  of  a  misdemeanor;  ^  that  section  6  of  the  federal  act  relating 


t¥e  state,"  etc.  Held,  Qonsidering 
othe?  provisiona  of  the  charter  not  set 
out,  that  a  city  which  had  filled  up  a 
portion  of  the  canal  was  not,  by  reason 
thereof,  liable  for  the  penalty  pro- 
vided. Cumberland  &  O.  Canal  Cor- 
poration y.  Portland,  56  Me.  77,  78. 
While  this  case  is  not  strictly  in  point 
so  far  as  decision  is  concerned,  the 
following  broad  statements  of  the 
feourt  do  touch  upon  the  question  in- 
volved: ''The  question  presented,  ia 
whether  a  suit  for  the  penalty  given 
hj  this  section  can  be  maintained 
against  a  corporation,  by  whose  serv- 
ants the  acts  prohibited  have  been 
done.  The  language  of  the  section 
manifestly  refers  only  to  individuals 
— ^persons— offenders,  those  who  could 
'wilfully,  maliciously,  or  contrary  to 
law,'  do  the  several  acts  forbidden. 
But  malice  and  wilfulness  eannot  be 
predicated  of  a  corporation,  though 
they  may  well  be  of  its  members." 
A  corporation  is  not  subject  to  in- 
dictment under  the  Ohio  statute  re- 
lating to  nulsaneee,  it  not  being  a 
"person"  within  the  meaning  of  that 
word  as  used  in  such  statute.  "Crim- 
inal laws  are  to  be  construed  strictly 
in  favor  of  the  accused.  In  Its  pri- 
mary sense,  the  word  'person'  means 
a  natural  person  only.  I  know  of  no 
criminal  statute  in  Ohio  where  the 
word  has  been  held  to  apply  to  a 
corporation;  nor  do  I  know  of  any 
case  where  an  attempt  has  before 
been  made  in  this  state  to  indict  a 
corporation.  We  have  no  common-law 
crimes  in  Ohio,  and  the  whole  theory 
and  machinery  of  our  administration 
of  criminal  law  seem  adapted  only 
to  the  prosecution  and  punishment  of 
natural  persons.  There  is  no  provi- 
sion of  law  for  bringing  an  indicted 
party  into  court  by  summons,  or  other- 


,wise  than  by  actual  arrest  of  his  per- 
son. Under  such  a  state  of  legisla- 
tion and  practice,  the  legislature  could 
not  have  intended,  in  the  use  of  the 
word  'person,'  which  is  found  in  al- 
most every  eiiminal  law  of  the  state, 
to  authorize  an  indictment  against  a 
corporation  for  this  particular  offense, 
without  any  special  or  further  provi- 
sion as  to  the  liability  of  cofpora- 
tlons,  or  the  mode  of  proceeding 
against  them."  State  v.  Cincinnati 
FertiUzer  Co.,  24  Ohio  St.  611,  614. 

The  privilege  accorded  to  "per- 
sons," by  the  Fifth  Amendment  to 
the  Federal  Constitution,  of  refusing 
to  answer  incriminating  questions  does 
not  extend  to  corporations.  Orvig 
Dampskibselskap  Actieselskabet  v. 
New  YoTjf^  af  B.  Oo.,  299  Fed.  293. 

A  corporation,  not  being  a  "citi- 
zen" within  the  ordinary  meaning  of 
the  W4)rd,  an  indictment  which  charges 
a  corporation  with  polluting  a  stream 
to  the  damage  "of  divers  other  citi- 
zens ' '  is  faulty.  United  Statos  Board 
&  Paper  Co.  v.  State,  174  Ind.  460, 
91  N.  E.  953. 

16  Under  a  statute  providing  that 
"if  any  person  shall  obstruct  any 
public  road  by  felling  any  tree  or 
trees  across  the  same,  or  placing  any 
other  obstruction  therein,  he  shall  be 
guilty  of  a  misdemeanor,  and  liable 
to  indictment  •  •  ♦  and,  on  con- 
viction thereof,  be  fined,"  etc.,  a  rail- 
road company  is  subject  to  indictment 
for  obstructing  a  public  road  by  build- 
ing an  embankment  across  such  road 
at  a  point  where  its  railway  inter- 
sects the  same,  and  failing  to  keep 
the  crossing  In  repair.  St.  Louis,  A. 
A  T.  B.  Co.  V.  State,  S2  Ark.  51,  54, 
11  S.  W.  1035.  See  also  Palatka  ft 
L.  B.  R.  Oo.  V.  State,  23  Fla.  546, 
11  Am.  St.  Bep.  395,  3  So.  158. 
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to  oleomargarine  which  requires  "wholesale  dealers"  in  such  com- 
modity to  keep  certain  books  and  to  make  certain  returns,  and  pro- 
vides that  *  *  any  person  '*  who  shall  wilfully  violate  any  of  its  provisions 
shall  be  subject  to  fine  and  imprisonment  is  applicable  to  corpora- 
tions ;  ^"^  that  a  criminal  prosecution  may  be  maintained  against  a  cor- 
poration under  a  statute  providing  that  '*a  person  who,  by  himself  or 
by  his  servant  or  agent '^  sells  short- weight  merchandise,  shall  be 
deemed  guilty  of  a  misdemeanor  and,  upon  conviction,  be  punished  by 
a  fine  or  by  imprisonment  or  by  both  a  fine  and  impriswnment ;  ^*  and 
that  a  bank  may  be  indicted  for  usury  under  a  statute  declaring  ''every 
person'*  who  shall  receive  usury. guilty  of  a  misdemeanor.**  Again,  it 
has  been  held  that  a  corporation  may  be  indicted  under  a  revenue  law 
punishing  the  issuance  of  papers  without  proper  stamps,  with  intent 
to  evade  the  law,**  and  under  a  statute  punishing  contractors  for  ex- 
acting more  than  eight  hours'  labor  from  laborers  on  public  work.** 
A  corporation  is  subject  to  indictment  under  a  statute  providing  that 
' '  if  any  tenant  shall,  during  his  term  or  after  its  expiration,  wilfully 
and  unlawfully  demolish,  destroy,  injure  or  damage  any  tenement 
house,  uninhabited  house,  or  other  outhouse^  belonging  to  his  land- 
lord or  upon  his  premises,  •  •  •  he  shall  be  guilty  of  a  mis- 
demeanor."** 

When,  as  is  sometimes  the  case,  it  is  expressly  provided,  either  in 
the  criminal  or  the  civil  code,  that  the  word  ** person"  in  legislative 
enactments  may  be  held  to  include  corporations,**  unless  it  appears 
that  the  legislative  intention  was  to  the  contrary,*^  the  courts  will 
often  not  experience  even  the  little  di£Sculty  that  they  do,  in  the  ab- 
sence of  such  a  provision,   in  bringing  a  corporation  within  the 


ITTTnited  States  v.  Union  Supply 
Co.,  215  U.  S.  50,  64  L,  Ed.  87,  rev  *g 
the  judgment  of  the  distriet  court 
which  followed  United  States  v.  Brafin 
&  Fitts,  158  Fed.  456,  earlier  decided 
by  such  court. 

IS  State  y.  Belle  Springs  Creamery 
Co.,  83  Kan.  389,  L.  B.  A.  1915  D  515, 
111  Pac  474. 

instate  V.  Security  Bank  of  Clark, 
2  S.  D.  538,  51  N.  W.  337. 

<0  United  States  ▼.  Baltimore  &  O. 
R.  Co.,  7  Am.  L.  Beg.  (N.  S.)  757, 
Fed.  Cas.  No.  14,509. 

81  United  States  v.  John  Kelso  Co., 
86  Fed.   304. 


M  State  V.  Rowland  Lumber  Co., 
153  N.  C.  610,  69  S.  E.  58. 

Sounder  the  express  provisions  of 
section  8  of  the  Sherman  Anti-Trujit 
Act,  the  word  "person"  as  used  in 
the  act  includes  a  corporation. 

MA  "contrary  intention"  appears 
within  the  meaning  of  such  rule,  in  the 
case  of  section  41  of  the  English  Lot- 
teries Act  of  1823  which  provides  that 
a  person  violating  it  ^hall  be  ' '  deemed 
a  rogue  and  vagabond,"  etc.,  "rogue 
and  vagabond"  not  being  applicable 
to  a  limited  company.  Hawke  v.  E. 
Hulton  &  Co.,  Ltd.,  [1909]  2  K.  B. 
93. 
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^  meaning  of  the  word.**  In  England  it  has  been  held,  in  view  of  the 
statutory  role  ''that  in  the  constmction  of  every  enactment  relating 
to  an  offense  punishable  on  indictment  or  on  summary  conviction  the 
expression  'person'  shall,  unless  the  contrary  intention  appears,  in- 
clude a  body  corporate,"  that  a  limited  joint  stock  company,  incor- 
porated imder  the  Companies  Acts^  was  within  the  operation  of  a 
statute  providing  that  "no  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  d]rug  which  is*  not  of  the  nature, 

'  ffubstance,  and  quality  of  the  article  demanded  by  such  purehaser, 
under  a  penalty  not  exceeding  twenty  pounds.''  •• 

But  in  invoking  this  statutory  rule  of  construction  the  last  clause 
thereof  must  not  be  lost  sight  of.  The  rule,  as  has  been  said,  "cannot 
be  of  universal  application,  especially  in  the  construction  of  criminal 
statutes,  for  the  reason  that  there  are  some  crimes  for  which  a  cor- 
poration cannot  be  punished.  For  example,  if  all  the  members  of  a 
corporation  should  be  guilty  of  a  criminal  homicide  in  pursuance  of  a 
resolution  of  the  corporation,  the  corporation  would  not  be  liable  to 
indictment  for  the  murder.  The  true  rule  is  that  corporations  are  to 
be  considered  as  persons  when  the  circumstances  in  which  they  are^ 
placed  are  identical  with  those  of  natural  persons  expressly  included 
in  a  statute.  "•''  Applying  the  statutory  rule,  however,  it  has  been 
held  that  an  indictment,  under  the  statute,  will  lie  against  a  corpora- 
tion for  obtaining  money  by  false  pretenses  by  selling  short-weight 
merchandise,**  and  that  corporations  are  subject  to  a  statute 
prohibiting  the  furnishing  of  liquors  to  minors,**  or  habitual  drunk- 
ards,** or  selling  such  liquors  without  a  license,**  and  that  a  railroad 


M  In  Indiana,  whose  law  recognizes 
no  eommon-law  crimes  but  only  those 
of  statutory  origin,  it  has  been  held 
that  the  provision  of  the  Civil  Code 
that  the  word  "  person '^  should  ex- 
tend to  bodies  politic  and  corporate 
did  not  apply  to  the  Criminal  Code. 
Paragov  Paper  Co.  v.  State,  19  Ind. 
App.  314,  49  N.  E.  600. 

MPearks,  Gunston  &  Tee,  Ltd.  v. 
Ward,  [1902]   2  K.  B.  1. 

S7  Stewart  v.  Waterloo, Turn  Verein, 
71  Iowa  226,  60  Am.  Rep.  786,  32  N. 
W.  275. 

M  State  v.  Ice  &  Fuel  Co.  (N.  C), 
SI  8.  E.  737.  See  also  State  v.  BeUe 
Springs  Creamery  Co.,  83  Kan.  389, 
L.»B.  A.  1915  D  515,  111  Pac.  474. 


M  Southern  Exp.  Co.  v.  State,  1  Ga. 
App.  700,  58  S.  E.  67. 

80  An  incorporated  society,  not  for 
profit,  held,  in  view  of  the  statute  per- 
mitting the  word  ''person'*  to  be  ex- 
tended to  include  corporations,  to  be  a 
person  within  the  meaning  of  the 
statute  prohibiting,  under  penalty,  any 
"person*'  from  selling  intoxicating 
liquor  to  a  person  in  the  habit  of  be- 
coming intoxicated.  Stewart  v. 
Waterloo  Turn  Verein,  71  Iowa  226, 
60  Am.  Bep.  786,  32  N.  W.  275. 

81" Person"  as  used  in  a  statute 
forbidding  any  person  to  sell  intoxi- 
cating liquors  without  a  license  has 
been  held  to  include  an  incorporated 
social  club.    State  v.  Delaware  Saen- 


5379 


§3365] 


PlUVATE   CoBPORATIONd 


[Oi.  58 


company  nmiimg  its  cars  on  Sunday  may  be  indicted  under  a  statute 
declaring  that,  if' 'n  peroon''  ghall  be  found  laboring  at  any  trade  or 
calling  on  Sunday,  ''he''  shall  be  fined.^  The  Supreme  Court  of 
Canada  has  held,  under  snoh  a  statutory  rule  of  construction^  that  a 
corporation  was  included  in  the  word  "everyone"  in  a  statute  pro- 
viding that  "everyone  who  has  in  his  charge  or  und^  his  control  any- 
thing whatever,  whether  animate  or  inanimate,  or  who  erects,  makes, 
or  maintains  anything  Whatever  which,  in  the  absence  of  precaution  or 
care,  may  endanger  human  life,  ia  under  a  legal  duty  to  avoid  such 
danger,  and  is  criminally  responsible  for  the  o<maequenoes  of  omitting, 
without  lawful  excuse,  to  perform  such  duty."**  Again,  the 
Supr^ne  Court  of  Massachusetts  has  held,  in  view  of  such  a  statutory 
rule  of  constructipn  and  of  the  evil  intended  to  be  reached  by  a  statute 
providing  that  *  *  whoever,  himself  or  by  his  servant  or  agent,  •  •  • 
has  in  his  •  •  •  possessicm,  with  intent  to  sell,  •  •  •  adul- 
terated milk  or  milk  to  which  water  or  any  foreign  substance  has  been 
added  •  •  ♦  shall  •  •  •  be  punkihed  by  a  fine,"  etc^  that 
the  word  "whoever"  in  such  statute  should  be  construed  to  include  a 
corporation.^ 


§  3366.  Legislative  authority  for  act  as  defense.  What  has  been 
said  in  treating  of  the  liability  of  a  corporation  for  torts,  with  respect 
to  the  effect  of  charter  or  statutory  authority y'^  applies  also  when  a 
corporation  is  indicted  for  an  act  b»  constituting  a  crime.  An  act  which 
is  strictly  within  the  powers  conferred  upon  a  corporation  by  its 
charter,  if  the  grant  of  power  is  constitutional,  cannot  be  made  the 
basis  of  a  criminal  prosecution  against  the  corporation,  even  though 
it  would  constitute  a  nuisance  or  other  offense  if  done  by  an  individual, 
or  if  done  by  a  corporation  without  legislative  authority.*®     For 


gerbuud,  Inc.,  5  Bojce.  (Del.)  162, 
91  Atl.  290,  aff'd  (Del.),  95  Atl.  1078 
(mem.  dec.). 

•SBtate  V.  Baltimore  ft  O.  B.  Co., 
15  W.  Va.  362,  36  Am.  Bep.  803. 

Applying  the  rule  of  ejnedem  gen- 
eris in  the  construction  of  the  words 
' '  other  person  whatsoever ' '  in  section 
1  of  the  Ontario  "Act  to  prevent  the 
profanation  of  the  Lord's  Day,''  the 
Ontario  Court  of  Appeal  has  held  that 
a  street  railway  compa^iy  does  not 
come  within  such  designation.  At- 
torney General  v.  Hamilton  6t.  R. 
Co.,  24  Ont.  App.  170. 


85  Union  C<^liery  Co.  v.  Queen,  31 
Can.  Bup.  Ct.  81,  2  B.  Bv  C.  222. 

MCom.    V.    Graustein    ft    Co.,    209 
Mass.  88,  95  N.  E.  97. 
a6  8ee  §3366.  « 

86  Indiana.  State  v.  Louisville,  N. 
A.  ft  C.  By.  Co.,  86  Ind.  114. 

Maine.  State  v.  Portland  ft  K.  B. 
Co.,  57  Me.  402. 

N«w  York.  People  v.  Law,  34  Barb. 
502. 

Pennsylvania.  Pittsburgh  ft  A. 
Bridge  Co.  v.  Com.,  8  Atl.  217;  Dan- 
ville, H.  ft  W.  B.  Co.  V.  Com.,  73  Pa. 
St.  29. 


5360 


C9i.53] 


Chimes  akd  Penalties 


[§  3366 


example,  a  railroad  company  is  not  indictable  for  nuisance  in  operat- 
ing its  railroad  noBT  a  public  highway,  and  thereby  frightening  the 
horses  of  persons  traveling  along  the  highway,  if  it  is  acting  within 
the  x>ow6rB  conferred  hy  its  charter^^''  The  same  is  true  of  a  street 
railroad  company  constructing  and  operating  a  railroad  in*  tlie  streets 
of  a  city  as  authorized  by.its  charter.'* 

In  determining,  however,  whether  the  charter  of  a  corporation 
authorizes  it  to  do  an  act  which,  if  unauthorized,  would  constitute  a 
public  nuisance,  the  charter  would  be  strictly  construed.  An  indict- 
ment against  a  corporation  for  nuisance  cannot  be  defeated  on  the 
ground  that  the  act  is  authorized  by  its  charter,  if  the  powers  conferred 
by  the  charter  can  be  exercised  without  creating  a  nuisance.'^  For 
example,  a  corporation  cannot  conduct  a  lottery  for  the  purpose  of 
selling  property,  in  violation  of  a  general  law  making  the  conducting 
of  a  lottery  a  misdemeanor,  imder  authority  conferred  by  its  charter 
to  sell  and*  dispose  of  property  placed  in  its  hands  for  sale,  **in  any 
mode  or  manner  the  corporation  shall  deem  best." ^ 

It  is  also  necessary,  in  order  that  the  charter  of  a  corporation  may 
justify  an  act  which,  if  unauthorized,  constitutes  an  offense,  that  the 
corporation  shall  have  kept  strictly  within  the  powers  conferred  by 
its  charter,  and  that  it  shall  have  acted  with  due  care,  to  do  as  little 
injury  as  possible.^  Thus,  a  corporation  authorized  to  maintain  a 
bridge  over  a  public  highway,  and  to  occupy  a  part  of  the  same  with 
piers,  abutments,  etc.,  is  indictable  for  nuisance  if  it  uses  a  part  of  the 
highway  for  the  storage  of  lumber  or  other  materials  for  making 


Bnglaad.  Bex  v.  Pease,  4  B.  &  Ad. 
30,  1  K.  ft  M.  690. 

87  Bex  V.  Pease,  4  B.  ft  Ad.  SO,  1 
N.  ft  M.  690. 

St  State  V.  Loukville,  K.  A.  ft  0. 
By.  iCo.,  Se  lad.  114. 

99  lowik  State  V.  Chioago,  M.  ft  St. 
P.  By.  Co.,  77  Iowa  442,  4  L.  B.  A. 
2I»8,  42  k.  W.  365. 

BffftliM.  £(^ate  v.  Inhabitants  of 
Freeport,  43  Me.  198. 

Voitk  OuroUna.  State  v.  Kreb^  64 
N.  €.  604. 

Peimsylvallla.  Pittsbu^rgli  ft  A. 
Bridge  Co.  v.  Com.,  8  AtL  217. 

Ttftglandi  Beg.  v.  Great  North  of 
England  By.  Co.,  9  Q.  B.  816. 

40SUte  V.  Krebfs,  64  K.  C.  604. 


«i  Xemkadcsr.  Louisville  ft  N.  B.  Co. 
V.  Cdm.,  18  Bash  3(88,  26  Am.  Bep. 
eD5. 

ICaino.  State  ▼•  Xahabitants  of 
Freepert)  43  Me.  196. 

Massachnsetta,  Com.  ▼.  Proprietors 
of  Newburypori  Bridge,  9  Pick.  142. 

Fwuuqdvaalaw  Pittsburgh  ft  A. 
Bridge  Go.  v.  Com.,  8  Atl.  217. 

TentieBtea.  Memphis,  P.  P.  ft  B. 
B.  Co.  ▼.  State,  87  Tcmn.  746,  11  S. 
W.  946;  Louisville  ft  K.  B.  Co.  v. 
State,  3  Head  523,  75  Am.  Dec.  778. 

West  Virginia.  State  v.  Mononga- 
hela  Biver  B.  Co.,  87  W.  Va.  108, 
16  8.  E.  519. 

Etaglatid.  Beg.  v.  ^reat  North  of 
England  By.  Oo«,  0  Q.  B.  316. 
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repairs  when  needed.^  And  a  railroad  company,  bridge  company  or 
other  corporation  for  the  purpose  of  constructing  a  work  of  public 
utility  is  liable  to  indictment  for  nuisance  if  it  intentionally  or  neg- 
ligently constructs  its  woi^  in  such  a  way  as  to  cause  unnecessary 
injury  or  inconvenience  to  the  public.** 

§  3367.  Unauthorised  and  ultra  vires  acts.  While  a  corporation 
is  neither  responsible  nor  indictable  for  the  acts  of  its  agents  in  excess 
of  their  authority  and  not  in  the  course  of  their  employment,  an  indict- 
ment may  be  maintained  against  a  corporation  for  an  act  of  its  agent 
done  in  the  course  of  his  employment,  without  showing  that  the  act 
was  expressly  authorized,**  and  even  though  it  may  have  been  con- 
trary to  instructions.**  Thus,  notwithstanding  a  mill  corporation 
instructs  the  subordinate  officer,  having  general  authority  in  the  mat- 
ter of  the  hiring  of  employees,  not  to  violate  the  state  child  labor  law. 


4S  Pittsburgh  is  A.  Bridge  Co.  v. 
Com.   (Pa.  8t.)i  8  Atl.  217. 

« State  V.  Louisville,  K.  A.  &  C. 
Ry.  Co.,  86  Ind.  114]  State  v.  In- 
habitants of  Freeport,  43  Me.  198; 
Northern  Cent^  By.  Co.  v.  Com.,  90 
Pa.  St.  300;  LouisviDe  ft  N.  B.  Co.  v. 
State,  3  Head  (Tenn.)  523,  75  Am. 
Dec.  778. 

Where  the  charter  of  a  railroad  or 
bridge  comx>any  authorizes  it  to  erect 
a  bridge  across  tide  waters,  provided 
it  does  not  ' '  prevent ' '  the  navigation 
thereof,  it  is  not  liable  to  indictment 
for  erecting  a  bridge  which  merely 
impedes  navigation  to  some  extent. 
State  V.  Portland  ft  EL  B.  Co.,  57  Me. 
402. 

44 A  resolution  of  the  corporation's 
board  of  directors  authorizing  the  do- 
ing of  an  unlawful  act  is  not  always 
necessary  to  corporate  liability  for 
the  penalty  provided  for  such  act. 
Stewart  v.  Waterloo  Turn  Verein,  71 
Iowa  226,  00  Am.  Bep.  786,  32  N. 
W.  275. 

A  penal  action  cannot  be  maintained 
8 gainst  a  corporation  for  acts  of  its 
agents  not  authorized  or  ratified  by 
It,  and  not  done  by  the  agent  in  the 


course  of  his  employment;  but  author- 
ity may  be  inferred  from  the  circum- 
stances. Com.  V.  Ohio  ft  P.  B.  Co., 
1  Grant '3  Cas.  (Pa.)  329. 

4ft A  corporation  ''necessarily  acts 
only  through  its  agents.  If  the  ob- 
struction [of  a  public  highway]  is  the 
act  of  its  agents,  it  is  the  act  of  the 
corporation,  provided  the  agent  did 
the  act  in  the  course  and  3Cope  of  his 
duty  as  an  agent.  It  is  immaterial 
that  the  agent  was,  by  the  rules  of 
the  company,  instructed  not  to  per- 
mit such  obstruction  to  continue  for 
a  time  deemed  by  the  corporation  to 
be  unreasonable.  If  such  agent  dis- 
obey the  resjsonable  requirement  of 
the  corporation,  it  becomes  liable  for 
the  nuisance,  because  the  agent  was 
within  the  scope  of  his  duty  in  operat- 
ing the  train  and  in  stopping'  it  across 
a  public  road.  This  principle  is  neces- 
sary to  be  enforced  in  regard  to  acts 
of  misfeasance  by  corporations  of  this 
character.  Otherwise  the  pubUe  would 
be  required  to  look  alone  to  subordi- 
nates, in  general  unknown  and  irre- 
sponsible.'' State  V.  Louisville  ft  N. 
B.  Co.  (Tenn.),  19  S.  W.  229. 
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it  is  responsible  for  his  employing  a  child  under  the  age  prescribed 
thereby.** 

In  a  Tennessee  case,  in  which  a  railroad  company  was  indicted  for 
obstructing  a  public  higliway  by  permitting  a  train  to  remain  standing 
across  the  same  for  an  unreasonable  time,  a  conviction  was  sustained, 
notwithstanding  the  existence  of  rules  and  regulations  forbidding  the 
employees  of  the  company"  to  permit  such  an  obstruction.  ' '  Being  a 
corporation,"  said  the  court,  ''it  necessarily  acts  only  through  its 
agents.  If  the  obstruction  is  the  act  of  its  agent,  it  is  the  act  of  the 
corporation ;  provided  the  agent  did  the  act  in  the  course  and  scope 
of  his  duty  as  agent.  It  is  immaterial  that  the  agent  was  by  the  rules 
of  the  company,  instructed  not  to  permit  such  obstruction  to  continue 
for  a  time  deemed  by  the  corporation  to  be  unreasonable.  If  such 
agent  disobeys  the  reasonable  requirement  of  the  corporation,  it 
becomes  liable  for  the  nuisance,  because  the  agent  was  within  the 
scope  of  his  duty  in  operating  the  train  and  in  stopping  it  across  a 
public  road.  This  principle  is  necessary  to  be  enforced  in  regard  to 
acts  of  misfeasance  by  corporations  of  this  character.  Otherwise,  the 
public  would  be  required  to  look  alone  to  subordinates  in  general 
unknown  and  irresponsible."  *'  Nor,  unless  it  be  in  a  case  where  the 
crime,  such  as,  perhaps,  homicide,**  was  clearly  and  wholly  beyond  its 
authorized  powers,**  can  the  corporation  claim'  that  the  criminal  act 
was  ultra  vires  and  that  on  this  account^  if  on  no  other,  it  is  not  sub- 
ject to  prosecution  therefor.**    **  A  corporation  indicted  for  an  offense 


tf  Overland  Cotton  Mill  Go.  v. 
People,  32  Colo.  263,  105  Ain.  St.  Rep. 
74,  75  Pac.  924. 

4nr  State  y.  Louisville  &  N.  B.  Co., 
91  Tenn.  445,  19  S.  W.  229.  See  also 
CouL  V.  Ohio  ft  P.  B.  Co.,  1  Grant's 
Gas.  (Pa.)  329  (which  was  an  action 
to  recover  a  penalty) ;  Bex  v.  Medley, 
6  C.  ft  P.  292  (where  directors  of  a 
gas  company  were  held  indictable  for 
a  nuisance  eau3ed  by  the  act  of  their 
superintendent  and  engineer). 

iSSee  §3370,  infra. 

40 ''A  corporation  may  be  indicted 
either  for  nonfeasance  or  misfeasance, 
the  obvious  and  general  limitations 
upon  this  liability  being  in  the  former 
case  that  it  shall  be  capable  of  doing 
the  act  for  nonperformance  of  which 
it  13  charged,  and  that  in  the  second 


case  the  act  for  the  performance  of 
which  it  is  charged  shall  not  be  one 
of  which  performance  is  clearly  and 
totally  beyond  its  authorized  pow- 
ers." People  y.  Bochester  Bailway 
ft  Light  Co.,  195  N.  Y.  102,  21  L.  B. 
A.  (N.  8.)  998,  133  Am.  St.  Bep.  770, 
16  Ann.  Cas.  837,  88  N.  E.  22. 

M<<It  is  further  objected,  that  a 
corporation  aggregate  cannot  be  liable 
to  indictment  for  any  crime,  because 
the  commi83ion  of  the  criminal  act  is 
not  warranted  by  their  corporate 
powers.  This  argument,  pushed  to  its 
legitimate  conclusion,  would  exempt 
a  corporation  from  all  liability  for 
wrongs,  civil  as  well  as  criminal.  It 
is  most  aptly  an3wered  by  Mr.  Binney, 
in  his  argument  in  The  Chestnut  Hill 
Turnpike  Co.  v.  Butter,  6  Binney  12. 
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punishable  by  statute  will  not,  if  gxiilty,  be  permitted  to  escape  punish- 
ment by  showing  that  the  act  constituting  the  offense  was  ultra  vires. 
The  doctrine  of  estoppel  applies  in  such  a  case  with  full  force. ' '  •^ 

§  3368.  Orimes  with  basis  in  miif CMsaaoe.  It  is  probable  that  the 
crimes  for  the  commission  of  which  corporations  were  first  held  to  be 
liable  were  those  resulting  from  nonfeasance.^  Even  in  this  country, 
the  courts  were  originally  inclined  to  differentiate  between  crimes 
resulting  from  nonfeasance  and  those  with  their  basis  in  misfeasaneey 
and  to  hold  that  while  a  corporation  might  be  guilty  of  the  one  class 
of  crimes,  it  could  not  be  guilty  of  the  other.*'    But  even  if  it  were 


'Aecording  to  the  doetrine  oonteiided 
for,  if  they  do  an  aet  within  the 
scope  of  their  corporate  powers  it  is 
legal,  and  they  are  not  answerable  for 
the  consequences.  If  the  aet  be  not 
within  the  range  of  their  corporate 
powers,  they  had  no  right  by  law  to 
do  it:  it  wa^  not  one  of  the  objects 
for  which  they  were  incorporated,  and 
therefore  it  is  no  act  of  the  corpora- 
tion at  all.  This  doctrine  leads  to 
absolute  impunity  for  every  species 
of  wrong,  and  can  never  be  sanctioned 
by  any  court  of  justice.'  "  State  v. 
Morris  &  E.  B.  Co.,  23  N.  J.  L  360, 
369  (by  Green,  O.  J.).  See  also  Com. 
Y.  Pulaski  County  Agricultural  &  Me- 
chanical A^ss'n,  92  Ky.  197,  17  8.  W. 
442. 

''Since  a  corporation  can  and  does 
act  only  through  some  authorized 
agent  or  agents,  such  agents,  in  ease 
they  ^violate  the  laws  of  the  state  or 
the  ordinances  of  a  municipality,  may 
be  arrested  and  punished  the  3anie  as 
any  other  individual  offender  may  be 
arrested,  tried,  and  punished.  Again, 
for  ultra  vires  acts  the  agents  respon- 
sible for  them  are  usually  the  only 
ones  who  are  made  to  suffer  punish- 
ment, and  for  acts  not  ultra  vires,  if 
prohibited  and  illegal,  they  ordinarily 
may  be  punished,  although  the  corpo- 
ration may  also  be  punished  as  a  joint 
offender."  American  Fork  City  v. 
Charlier,  43  Utah  231,  134  Pac.  739. 


51  Louisville  B.  Co.  v.  Com.,  130  Ky. 
738,  132  Am.  St.  Bep.  408,  114  S.  W. 
343. 

68  Corporation^  were  indictable  for 
nonfeasance  long  before  they  were 
subject  to  indictment  for  miaf easanee, 
''probably  because,  as  the  members 
of  the  corporation  actively  partici- 
patiog  in  the  doing  of  the  wrongful 
acts  could  be  punished,  the  ends  of 
justice  were  subserved."  People  v. 
Clark,  8  N.  Y.  Cr.  169,  179,  14  N.  Y. 
Supp.  642.  But  see  Standard  Oil  Co. 
v.  State,  117  Tenn.  618,  10  L.  B.  A. 
(N.  S.)  1015,  100  S.  W.  705,  in  which 
it  is  said  that  "corporations  could, 
under  the  common  law,  commit  crime's, 
both  of  nonfea^sanoe  and  in  the  dis- 
charge of  their  common  duties,  and 
of  misfeasance  in  a  violation  of  Mat- 
utes  and  rules  of  the  common  law, 
through  their  agents  acting  within 
the  apparent  scope  of  their  authority 
and  in  the  interest  of  their  principal, 
the  criminal  intent  of  the  agent  being 
imputed  to  the  corporation." 

A3  Corporations  are  "created  by 
law  for  certain  beneficial  purposes. 
They  can  neither  commit  a  crime  or 
misdemeanor,  by  any  positive  or  af- 
firmative act,  nor  incite  others  to  do 
so,  as  a  corporation.  While  assembled 
at  a  corporate  meeting,  a  majority 
may  by  a  vote  entered  upon  their 
records,  require  an  agent  to  eommit 
a  battery;  but  if  he  does  so,  it  ean- 
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possible  in  every  case  to  determine  accurately  to  which  class  of  offenses 
the  offense  charged  belonged,**  the  courts  to-day  are  less  and  less 
finding  it  necessary  to  attempt  it,**  the  modem  view  being  that  a  cor- 


not  be  regarded  as  a  corporate  aet,      drawB    in    a    suitable    manner,    and 


for  which  the  corporation  can  be  in- 
dicted. It  would  be  3tepping  aside 
altogether  from  their  corporate  pow- 
ers. If  indictable  as  a  corporation 
for  an  offense,  thus  incited  by  them, 
the  innocent  dissenting  minority  be- 
come equally  amenable  to  punishment 
-with  the  guilty  majority.  Such  only 
as  take  part  in  the  measure,  should 
"be  prosecuted  83  individuals,  either 
as  principals,  or  as  aiding  and  abet- 
ting or  procuring  an  offense  to  be 
committed,  according  to  its  character 
or  magnitude.  It  is  a  doctrine  then, 
in  conformity  with  the  demands  of 
justice,  and  a  proper  distinction  be- 
tween the  innocent  and  the  guilty, 
that  when  a  crime  or  misdemeanor  is 
committed  under  color  of  corporate 
authority,  the  individuals  acting  in 
the  business,  and  not  the  corporation, 
should  be  indicted."  State  v.  Great 
V^orks  Milling  &  Manufacturing  Co., 
20  Me.  41,  37  Am.  Dec.  38.  (The  doc- 
trine of  this  case  was  said,  in  State  v. 
Portland,  74  Me.  268,  43  Am.  Kep. 
586,  589,  to  have  been  denied  in  State 
V.  Vermont  Cent.  R.  Co.,  27  Vt.  103 
and  State  v.  Morris  &  E.  R.  Co.,  23 
N.  J.  L.  360,  366  [as  to  this  last  case 
see  note  55,  infra,  this  section],  and 
to  have  been  disregarded  in  State  v. 
Freeport,  43  Me.  198  and  State  v.  Port- 
land &  K.  R.  Co.,  57  Me.  402.) 

64 "The  distinction  between  a  non- 
feasance and  a  misfeasance  is  often 
one  more  of  form  than  of  substance. 
There  are  cases  where  it  would  be 
difficult  to  say  whether  the  offence 
consisted  in  the  doing  of  an  unlawful 
act,  or  in  the  doing  of  a  lawful  act 
in  an  improper  manner.  In  the  case 
at  bar,  it  would  be  no  great  refine- 
ment to  say,  that  the  defendants  are 
indicted    for    not    constructing    their 


thereby  obstructing  navigation,  which 
would  be  a  nonfeasance,  and  not  for 
unlawfully  placing  obstructions  in  the 
river,  which  would  be  a  misfeasance. 
The  difficulty  in  distinguishing  the 
character  of  these  offences  strongly 
illustrates  the  absurdity  of  the  doc- 
trine that  a  corporation  is  indictable 
for  a  nonfeasance, 'but  not  for  a  mis- 
feasance." Com.  V.  Proprietors  of 
New  Bedford  Bridge,  2  Gray  (Mass.) 
339,  346. 

M"It  is  insisted,  that  although  a 
corporation  is  liable  to  indictment  for 
neglect  of  duty  or  mere  nonfeasance, 
it  cannot  be  indicted  for  any  offence 
requiring  for  its  commission  a  direct 
and  positive  act.  I  am  aware  of  but 
two  eases  in  which  this  question  has 
been  directly  presented  for  judicial 
decision.  In  the  case  of  The  State 
V.  The  Great  Works  Milling  and  Man. 
Co.,  20  Maine  Rep.  41,  the  defendants 
were  indicted  for  a  nuisance  in  the 
erection  of  a  dam  across  the  Penob- 
scot river.  At  June  term,  1841,  the 
Supreme  Court  of  Maine  decided  that 
the  indictment  could  not  be  sustained, 
on  the  ground  that  where  a  crime  or 
misdemeanor  is  committed  by  any 
positive  or  affirmative  act,  under  color 
of  corporate  authority,  the  individuals 
acting,  and  not  the  corporation, 
should  be  indicted.  In  The  Queen  v. 
The  Great  North  of  England  Railway 
Co.,  9  Queen's  Bench  315,  the  defend- 
ants were  indicted  for  cutting 
through  and  obstructing  a  highway, 
by  works  performed  in  a  course  not 
conformable  to  the  powers  conferred 
on  the  company  by  act  of  parliament. 
The  indictment,  after  solemn  argu- 
ment and  deliberate  advisement,  was 
sustained  by  the  unanimous  opinion 
of  the  Court  of  Queen's  Bench,  the 
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poration  is  not  immune  from  prosecution  for  a  particular  offense 


court  thus  suBtaining  the  principle, 
that  a  corporation  aggregate  maj  be 
indicted  for  a  misfeasance.  These 
two  authorities  being  directly  in  con- 
flict, it  may  be  necessary  'to  consider 
the  principle  involved  in  the  inquiry. 
It  being  conceded  that  an  indictment 
will  lie  against  a  corporation  aggre- 
gate for  a  nonfeasance,  or  for  any 
cause  whatever,  all  preliminary  and 
formal  objections  arising  out  of  the 
invisibility  and  intangibility  of  the 
body  aggregate,  the  impossibility  of 
arresting  it,  its  inability  to  appear. 
Us  incapacity  for  punishment,  and  the 
injustice  of  punishing  innocent  stock- 
holders for  the  acts  of  others,  are  at 
once  disposed  of.  These  objections 
apply,  it  is  obvious,  with  equal  force 
to  indictments  for  acts  of  nonfeas- 
ance. If  they  are  invalid  as  to  the 
one,  they  are  equally  so  as  to  the 
other.  But  it  is  said,  that  although  a 
corporation  may  omit  to  perform  acts 
made  obligatory  upon  it  by  law,  and 
thus  be  liable  for  nonfeasance,  yet 
from  its  very  nature  it  cannot  use 
force,  and  therefore  cannot  commit 
any  act  involving  force,  and  which 
must  be  charged  to  have  been  com- 
mitted vi  et  armis.  This  argument 
rests  entirely  upon  the  disability  of 
the  corporation  to  commit  any  act  of 
trespass  or  positive  wrong,  and  applies 
to  its  capacity  to  commit  civil  as  well 
as  criminal  injuries.  Xt  is  the  very 
argument  by  which  it  was  sought  to 
be  established  that  no  action  for  a 
trespass  or  tort  would  lie  against  a 
corporation.  But  it  has  been  well 
said,  that  if  a  corporation  has  itself 
no  hands  with  which  to  strike,  it  may 
employ  the  hands  of  others;  and  it  is 
now  perfectly  well  settled,  contrary, 
to  the  ancient  authorities,  that  a  cor- 
poration is  liable  civiliter  for  all  torts 
committed  by  its  servants  or  agents 
by     authority     of     the     corporation. 


express  or  implied.  *  •  *  The 
earlier  authorities,  denying  the  liabil- 
ity of  corporations  civiliter  for  torts, 
are  nearly  all  traceable  to  the  dictum 
of  Chief  Justice  Tkorpe,  in  Liber  Ass. 
100,  pi.  67,  that  'a  writ  of  trespass 
lies  not  against  a  commonalty,  for, 
he  said,  a  man  shall  never  have  a 
capias  or  exigent  against  a  common- 
alty.' Prom  this  view  of  the  law,  it 
would  seem  that  the  difficulty  in  hold- 
ing corporations  liable  civiliter  for 
their  tortious  acts  was  originally  sup- 
posed to  consist  not  in  the  inability 
of  the  corporations  to  commit  the 
wrong,  but  in  the  incapacity  of  the 
courts  to  administer  the  remedy.  The 
result  of  the  modern  cases  is,  that 
a  corporation  is  liable  civiliter  for 
torts'  committed  by  its  servants  or 
agents  precisely  as  a  natural  person; 
and  that  it  is  liable  as^  natural  per- 
son for  the  acts  of  its  agents  done  by 
its  authority,  express  or  implied, 
though  there  be  neither  a  written  ap- 
pointment under  seal,  nor  a  vote  of 
the  corporation  constituting  the 
agency  or  authorizing  the  act.  The 
doctrine  is  founded  on  sound  princi- 
ple, and  applies,  so  far  at  least  as  the 
present  objection  is  concerned,  as  well 
to  the  criminal  as  to  the  civil  liability 
of  the  corporation."  State  v.  Morris 
&  E.  R.  Co.,  23  N.  J.  L.  360,  366  (by 
Green,  C.  J.). 

"It  is  manifest  that  whether  a  cor- 
poration can  be  convicted  of  a  crimi- 
nal offense  depends,  not  upon  techni- 
cal name,  treason,  felony,  or  misde- 
meanor, attached  to  the  crime,  but  i3 
one  of  whether  the  crime  is  such  that 
the  corporation  is  capable  of  commit- 
ting it."  Joplin  Mercantile  Co.  v. 
United  States,  213  Fed.  926,  935,  Ann. 
Cas.  1916  C  470. 

"Where  corporations  are  as  much 
within  the  mischief  aimed  at  by  a 
penal  statute  as  individuals)  both  the 
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merely  because  the  offense  is  one  which  is  classified  as  a  misfeasance.^^ 


prohibition  of  the  statute  and  the 
method  of  its  enforcement  should  be 
extended  alike  to  each  of  them.'' 
Com.  Y.  New  York  Cent.  &  H.  Biver 
B.  Co.,  206  Mass.  417,  19  Ann.  Gas. 
529,  92  N.  E.  766. 

66  In  State  v.  Baltimore  &  0.  B.  Co., 
15  W.  Va.  362,  36  Am.  Bep.  803,  808, 
the  court,  in  considering  the  develop- 
ment of  the  law  of  criminal  liability 
of  corporations,  jsaid:  "It  is  now 
very  generally  held  that  a  corporation 
may  be  indicted  for  a  nuisance;  and 
though  in  some  cases,  .in  which  indict- 
ments have  been  sustained  against 
them,  it  might  be  possible  perhaps  to 
sustain  them,  on  the  ground  that  in 
permitting  the  nuisance  which  had 
been  erected  by  their  agents,  they 
violated  a  public  duty,  and  thus  some 
of  these  cases  might  be  regarded  83 
indictments  for  nonfeasance,  yet  they 
were  not  based  on  such  a  view,  but 
were  placed  on  the  broad  ground  that 
corporations  are  indictable,  not 
merely  for  nonfeasance  of  duty,  but 
for  mi8fea3ance  of  their  agents;  and 
the  distinction  between  nonfeasance 
and  misfeasance  by  their  agents  is 
distinctly    repudiated.     Thus    in   the 


the  argument  13,  that  for  a  wrong  act 
a  corporation  is  not  amenable  to  an 
indictment,  though  for  a  wrong  admis- 
sion [omission]  it  undoubtedly  is,  as- 
suming, in  the  first  place,  that  there 
is  a  plain  and  obvious  distinction  be- 
tween the  two  species  of  offense 
*  *  *  but  if  the  distinction  were 
easily  discoverable,  why  should  a  cor- 
poration be  liable  for  the  one  species 
of  offense  and  not  the  other  f  The 
startling  incongruity  of  allowing  the 
exemption  is  one  strong  argument 
against  it.  The  law  is  often  en- 
tangled in  technical  embarrassments; 
but  there  is  none'  here.  It  is  83  easy 
to  charge  a. person  or  a  body  corpo- 
rate with  erecting  a  bar  across  a  pub- 
lie  road  as  with  th^  non-repair  of  it; 
and  they  may  as  well  be  compelled  to 
pay  a  fine  for  the  act  as  for  the 
omission.  Some  dicta  occur  in  old 
C83es  that  ''a  corporation  cannot  be 
guilty  of  treason  or  felony,"  and  it 
might  be  added  ''of  perjury  or  of- 
fenses against  the  person."  The 
Court  of  Common  Pleas  lately  held 
that  a  corporation  might  be  eued  in 
trespass.  Maud  v.  Monmouth3hire 
Canal  Oo.,  4  Man.  &  G.  452;  but  no- 


ease  of  Begina  v.  Great  North  of  £ng-      body  has  sought  to  fix  them  with  acts 


land  Bailway  Co.,  9  Ad.  &  E.  (N.  S.) 
319,  decided  in  1846,  it  was  held  that 
a  railroad  company  might  be  indicted 
for  cutting  through  and  obstructing 
a  public  highway.  Lord  Denman, 
C.  J.,  in  delivering  the  opinion  of  the 
court,  says:  'The  question  is  whether 
an  indictment  will  lie  at  common  law 
against  a  corporation  for  a  nusfeas- 
anee,  it  being  admitted  in  conformity 
with  undisputed  decisions  that  an  in- 
dictment may  be  maintained  against 
a  corporation  for  nonfeasance.  All 
preliminary  difficulties,  as  to  the  serv- 
ing of  process,  the  mode  of  appearing 
and  pleading,  and  enforcing  judgment, 
are  by  this  omission  swept  away.  But 


of  immorality.  These  plainly  derive 
their  character  from  the  corrupted 
mind  of  the  person  committing  them 
and  are  violations  of  the  30cial  duties 
belouging  to  men  and  subjects.  A 
corporation,  which  as  such  has  no  such 
duties,  cannot  be  guilty  in  these 
cases;  but  it  may  be  guilty  of  com- 
manding acts  to  be  done  to  the  nui- 
3ance  of  the  community  at  large.  The 
late  case  of  Begina  v.  Birmingham  & 
Gloucester  By.  Co.,  3  Q.  B.  223,  was 
confined  to  the  state  of  things  then 
before  the  court,  which  amounted  to 
a  nonfeasance  only;  but  wes  by  no 
means  intended  to  deny  the  liability 
of  a  corporation  for  misfeasance.  We 
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§  3388.  Grimes  iAvolviiiff  maliot  or  itttaiit    It  has  been  said  that 

a  corporation  cannot  be  guilty  of  an  offense  which  involves  the  element 
of  malice  or  evil  intmt,^^  but  the  extent  to  which  this  is  true  is  by  no 


ari»  told  that  this  remedy  in  not  re- 
quired beeause  the  individuals  who 
coneur  in  voting  the  order,  or  in  exe- 
cuting the  workj  may  be  made  answer- 
able for  it  by  criminal  proceedings. 
Of  thi3  there  is  no  doubt;  but  the 
public  knows  nothing  of  the  former; 
and  the  latter,  if  they  can  be  identi- 
fied, are  commonly  persons  of  the 
lowest  rank,  wholly  incompetent  to 
make  any  reparation  for  the  injury. 
There  can  be  no  effectual  means  of 
deterring  from  an  oppressive  exercise 
of  power  for  the  purpose  of  gain,  ex- 
cept the  remedy  by  an  indictment 
against  those  who  truly  commit  it, 
that  is,  the  corporation  acting  by  its 
majority;  and  there  is  no  principle 
which  places  them  beyond  the  reach 
of  the  law  for  such  proceedings.'  I 
have  quoted  this  opinion  at  length,  be- 
eause  it  lays  down  clearly  principles 
which  have  been  generally  adopted 
in  this  country.'* 

'at  *  •  •  is  now  admitted  law 
that  not  only  may  corporations 
•  *  *  be  indicted  for  nonfeasance, 
but  for  such  deeds  of  misfeasance 
a^  are  complete  by  the  mere  doing 
of  the  thing  prohibited.''  TTnited 
States  ▼.  MacAndrews  ft  Forbes  Co., 
149  Fed.  823,  S35.  See  also  First 
Nat.  Bank  of  Carlisle,  Pennsylvania 
V.  Graham,  100  XT.  S.  699,  25  L.  Ed. 
790;  Com.  v.  Illinois  Cent.  R.  Co.,  152 
Ky.  320,  45  L."  R.  A.  (N.  S.)  344,  Ann. 
Cas.  1915  B  617,  153  S.  W.  459;  Tele- 
gram Newspaper  Co.  v.  Com.,  172 
Mass.  294,  44  L.  B.  A.  159,  70  Am.  St. 
Bep.  280,  52  N.  E.  445;  Nashville  ft 
D.  B.  B.  Turnpike  Co.  v.  State,  96 
Tena.  249,  34  S.  W.  4. 

As  a  general  rule,  an  indictment 
will  lie  against  a  corporation  for  its 
failure  to  perform  a  public  duty  with 
which  it  is  eharged.    Com.  v.  Hancock 


Free  Bridge  Corporation,  2  Oray 
(Mass.)  58,  67. 

In  Indiana,  where  the  criminal  law 
is  wholly  of  statutory  origin,  a  corpo- 
ration is  not  jsubject  to  a  criminal 
prosecution  for  a  misfeasance  (State 
V.  Ohio  ft  M.  B.  Co.,  23  Ind.  362)  ex- 
cept as  provided  by  statute. 

W  Minna dipgetta.  Com.  v.  Proprie- 
tors of  New  Bedford  Bridge,  2  Gray 
389. 

MiaBOiixL  State  v.  Belmar  Jockey 
Club,  200  Mo.  34,  98  &  W.  539,  92 
8.  W.  185. 

New  Jezwy.    State  v.  Morris  ft  E. 

B.  Co.,  23  N.  J.  L.  360   (per  Green, 

C.  J.). 

New  York.  People  v.  Dunlap,  32 
Misc.  390,  66  N.  Y.  Supp.  161. 

Pamisyhraaia.  Delaware  Division 
Canal  Co.  v.  Com.,  60  Pa.  St.  367,  100 
Am.  Dec.  570;  Com.  v.  Punxsutawney 
St.  Passenger  B.  Co.,  24  Pa,  Co.  Ct. 
260. 

Bnglawd.  Beg.  v.  Great  North  of 
England  By.  Co.,  9  Q.  B.  315;  Beg.  v. 
Birmingham  ft  G.  By.  Co.,  3  Q.  B.  223. 

"By  the  general  principles  of  the 
criminal  law,  if  a  matter  is  made  a 
criminal  offence,  it  is  essential  that 
there  should  be  something  in  the  na- 
ture of  mens  rea,  and,  therefore,  in 
ordinary  cases  a  corporation  cannot 
be  guilty  of  a  criminal  offence,  nor 
can  a  master  be  liable  criminally  for 
an  offence  committed  by  his  servant. 
But  there  are  exceptions  to  this  rule 
in  the  case  of  quasi  criminal  of- 
fences, as  they  may  be  termed,  that 
is  to  say,  where  certain  acts  are  for- 
bidden by  law  under  a  penalty,  poa- 
siWy  even  under  a  personal  penalty, 
such  as  imprisonment,  at  any  rate  in 
defauH  of  payment  of  a  fine;  and  the 
reason  for  thia  is,  that  the  legiria- 
tore  has  thought  it  so  important  to 
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means  elear.  It  is  well  settled  that  a  corporation  may  be  held  liable 
in  a  civil  action  for  wrt>xkg»  of  its  offioers  and  ageoDts  iniFolring  the  de- 
ment of  maliee,  and  that  it  may  be  snbjeeted  to*  exemplary  or  punitive 
damages,  and  tiie  anertion  tiliat  tiiey  eannot  be  indicted  for  any 
offenses  which  derive  tiieir  criminality  from  evil  intent  may  well  be 
questioned.'^  Indeed^  the  latter  tendency  of  the  cases  is  to  the  effect 
that  they  may  be  indicted  for  (Senses  involving  the  element  of  malice 
or  a  specific  intent**    So,  although  maliee  is  an  element  of  eriminal 


prevent  the  particular  a^t  from  being 
committed  that  it  absolutely  forbids 
it  to  be  done;  and  if  it  is  done  the 
offender  is  liable  to  a  penalty  whether 
he  had  any  mens  rea  or  not,  aJad 
whether  or  not  he  intended  to 
commit  &  breach  of  the  law.  Where 
the  act  is  of  this  character,  then 
the  master,  who,  in  fact,  has  done  the 
forbidden  thing  throngb  his  servant, 
is  responsible  aad  is  liable  to  a  pern* 
alty.  There  is  no  reason  why  he 
nhouH  not  be,  because  the  very  ob- 
ject of  the  legislature  waa  to  forbid 
the  thing  absolutely.  It  seems  to  me 
that  exactly  the  same  principle  ap- 
plies in  the  case  of  a  corporation.  If 
it  does  the  act  which  Is  forbidden,  it 
is  liable. '^  Pearks,  Qunston  ft  Teoj 
Ltd.  V.  Ward,  [1902]  2  K.  B.  1,  11 
(by  Chanaell,  J.). 

estate  V.  Passaic  County  Agr.  So- 
ciety, 54  N.  J.  L.  260. 

.  "We  think  that  a  corporation  may 
be  liable  criminally  for  certain  offen- 
ses, of  which  a  specific  intent  may  be  a 
necessary  element.  There  is  no  more 
difficulty  in  imputing  to  a  corporation 
a  specific  intent  in  criminal  proceed- 
ings than  in  civil.  A  corporation  can- 
not be  arrested  and  imprisoned  in 
either  civil  or  criminal  proceedings; 
but  its  property  may  be  taken,  either 
as  compensation  for  a  private  wrong 
or  as  punishment  for  a  public  wrong. ' ' 
Telegram  Newspaper  Co.  v.  Com.,  172 
Mass.  294,  44  L.  E.  A.  159,  70  Am. 
6t.  Rep.  280,  52  N.  E.  445. 

''The  rules  of  evidence  in  relation 
to  the  manner  of  proving  the  fact  of 


intention  are  necessarily  the  same  in 
a  criminal  as  in  a  civil  case,  and  the* 
same  evidence  which  in  a  civil  case 
would  be  sufficient  to  prove  a  specific 
or  naalieioms  intention  upon  the  part 
of  a  eprporation  defendant  would  be 
sufficient  to  show  a  like  intention  upon 
the  part  of  a  corporation  charged 
criminally  with  the  doing  of  an  act 
prohibited  by  the  law."  United  States 
V.  John  Kelso  Co.,  86  F^d.  804,  806. 

W*A  <^rporation  *  *  .  *  is  ca- 
pable of  forming  a  guilty  intent  and 
capable  of  having  ^e  knowledge 
necessary  [to  the  commisaioa  of  the 
act  penalized],  provided  the  officers  of 
the  corporation  capable  of  voicing  the 
will  of  the  corporation  have  such 
knowledge  or  intent."  Grant  Bros. 
Const.  Co.  V.  United  Statesi  13  Ariz. 
388, 114  Pao.  955. 

''At  times  courts  have  halted  some- 
what at .  the  suggestion  that  a  cor- 
poration could  commit  a  crime  whereof 
the  element  of  intent  waa  an  essential 
ingredient.  But  this  doctrine,  •  «  * 
with  certain  limitations,  may  now  be 
regarded  as  established,  and  there  is 
nothing  therein  which  is  either  unjust 
or  illogical.  Of  course^  it  has  been 
fully  recognized  that  there  are  many 
crimes  so  involving  perscmal,  ma- 
licious intent  and  acts  so  ultra  vires 
that  a  corporation  manifestly  conld 
not  commit  them.  •  »  •  f^^  ^ 
eorporation,  generally  speaking,  is 
liable  in  civil  proceedings  for  the 
eottdnet  of  the  agents  through  whom 
it  conducts  its  business  so* long  as 
they  act  within  the  scepe  of  their 
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libel,  an  indictment  against  a  corporation  for  libel  has  been  sustained.^ 
Again,  it  has  been  held  that  a  corporation  was  punishable  for  a  crind^ 
nal  contempt  of  ^ourt  (publishing  an  article  in  a  newspaper  concern- 
ing a  pending  trial,  which  was  calculated  to  prejudice  the  jury  and 
prevent  a  fair  trial ),  although  a  criminal  contempt  involves  a  sfpeeific 
intent  as  a  necessary  element^^  Judge  Hough,  of  the  United  States 
Circuit  Court  for  New  York,  has  said :  ' '  It  seems  to  me  as  easy  and 
logical  to  ascribe  to  a  corporation  an  evil  mind  as  it  is  to  impute  to  it 
a  sense  of  contractual  obligation.  There  is  an  obvious  physical  difft- 
.culty  in  rendering  a  corporation  amenable  to  corporal  punishment, 
but  there  is  no  more  intellectual  difficulty  in  considering  it  capable  of 
homicide  or  larceny  than  in  thinking  of  it  as  devising  a  plan  to  obtain 
usurious  interest.  The  limitation  of  power  does  not  depend  upon  the 
difficulty  of  imputing  evil  intent,  but  upon  the  impossibility  of  visit- 
ing upon  corporations  the  punishments  usually  prescribed  for  greater 
crimes.  The  same  law  that  creates  the  corporation  may  create  the 
crime,  and  to  assert  that  the  legislature  cannot  punish  its  own  creature 
because  it  cannot  make  a  creature  capable  of  violating  the  law  does 
not,  in  my  opinion,  bear*  discussion.  "•• 


§  8870.  Crimes  involving' personal  violence.   It  has  been  said  that 
a  corporation  cannot  be  guilty  of  an  offense  involving  the  element  of 


authority,  real  or  apparent,  and  it  is 
but  a  step  further  in  the  same  direc- 
tion  to  hold  that  in  many  instances 
it  may  be  charged  criminally  with 
the  unlawful  purposes  and  motives  of 
such  agents  while  so  acting  in  its  be- 
half." People  V.  Rochester  BaUway 
&  Light  Co.,  195  N.  T.  102,  21  L.  R. 
A.  (N.  8.)  998,  133  Am.  St.  Bep.  770, 
16  Ann.  Oas.  837,  88  N.  E.  22. 

The  contention  "that  corporations 
cannot  be  convicted  of  an  offense  . 
where  the  intent  is  an  ingredient,  is 
no  longer  tenable.  They  are  as  fully 
liable  in,  such  cases  as  individuals." 
State  V.  Bowland  Lumber  Co.,  153  N. 
C.  610,  69  S.  E,  68. 

M  State  V.  Atchison,  3  Lea  (Tenn.) 
729,  31  Am.  Bep.  663. 

"The  very  basis  of  the  action  for 
libel  or  for  malicious  prosecution  is 
the  evil  intent,  the  malice,  of  the 
party  Jlefendaat.  It  is  difficult, 
therefore,  to  see  how  a  corporation 


may  be  amenable  to  civil  suit  for 
libel  and  malicious  prosecution  and 
private  nuisance,  and  mulcted  in  ex- 
emplary damages,  and  at  the  same 
time  not  be  indictable  for  like  of- 
fenses, where  the  injury  falls  upon 
the  public."  State  v.  Passaic  County 
Agr.  Society,  54  N.  J.  L.  260.  • 

^1  Telegram  Newspaper  Co.  v. 
Com.,  172  Mass.  294,  44  L.  B.  A.  159, 
70  Am.  St.  Bep.  280,  52  N.  E.  445. 

See,  generally,  as  to  contempt, 
Chap.  55. 

^S  United  States  v.  MacAndrews  ft 
Porbes  Co.,  149  Fed.  823,  836. 

Whether  a  corporation  has  capacity 
for  the  knowledge  which  forms  an 
element  of  the  crime  with  which  it  is 
charged  is  a  question  of  law;  whether 
it  actually  possessed  such  knowledge 
is  a  mixed  question  of  law  and  fact. 
United  States  v.  New  York  Herald 
Co.,  159  Fed.  296,  297. 
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personal  violence,  as  assault  and  battery,  riots,  etc ;  ^  and  there  seems 
to  be  no  reported  case  in  which  an  indictment  for  such  an  offense  has 
been  maintained  against  a  corporation  under  a  general  statute.  As 
appears  in  another  part  of  this  work,  however,^  a  corporation  may  be 
held  liable  in  a  civil  action  for  an  assault  and  battery  committed  by 
its  officers  or  agents,  and  subjected  to  exemplary  damages,  and  there 
would  seem  to  be  no  good  reason  why  it  may  not  be  indicted,  under  an 
appropriate  statute,  and  fined  for  such  an  offense.^ 

The  same  may  be  said  of  homicide.  While  the  ordinary  general 
statute  on  the  subject  of  even  the  lesser  degrees  of  homicide  cannot^  it 
seems,  be  construed  to  include  corporations,  ^  it  would  seem  altogether 
possible  so  to  frame  the  statute  defining  and  providing  the  punish- 
ment for  certain  fo^ms  of  manslaughter  that  a  corporation  would  be 
liable  to  indictment  thereunder.*'' 


65  Com.  V.  Proprietors  of  New  Bed- 
ford Bridge,  2  Oray  (Mass.)  339; 
Delaware  Division  Canal  Co.  v.  Com., 
60  Pa.  St.  367,  100  Am.  Dec.  570; 
Com.  y.  Punxsntawney  6t.  Passenger 
B.  Co.,  24  Pa.  Co.  Ct.  25;  Beg.  v.  Great 
North  of  England  By.  Co.,  9  Q.  B. 
315;  Beg.  v.  Birmingham  Sb  G.  By. 
Co.,  3  Q.  B.  223.  See  ako  Com.  v.  Illi- 
nois Cent.  B.  Co.,  152  Ky.  320,  45  L. 
B.  A.  (N.  S.)  344,  Ann.  Cas.  1915  B 
617,  163  S.  W.  459. 

MSee  §3341  et  seq. 

66  As  doubting  that  a  corporation 
can  in  no  cii^umstaiices  be  Uable 
criminally  for  offenses  af^ainsti  the 
person,  see  State  v.  Baltimore  &  O. 
B.  Co.,  15  W.  Va.  362,  36  Am.  Bep. 
803,  811. 

66  Where  the  statute  defines  homi- 
cide B3  "the  killing  of   one  human 
being  by  the  act,  procurement  or  omis- 
sion of  another''  and  classifies  man- 
slaughter as  a  form  of  homicide,  a 
corporation    cannot    be    indicted    for 
manslaughter,  the  word  ''anotfier''  in 
the    definition    of    homicide   meaning 
"another  human  being."    People  y. 
Bochester  Bailway  &  Laght  Co.,  195 
N.  Y.  102,  21  L.  B.   A.   (N.  S.)    998, 
133  Am.  St.  Bep.  770,  16  Ann.  Gas. 
837,  88  N.  £.  22.     See  also  Com.  v. 


Illinois  Cent.  B.  Co.,  152  Ey.  820,  45 
L.  B.  A.  (N.  S.)  944,  Ann.  Cas.  1915  B 
617,  153  S.  W.  459. 

Manslaughter  "is  so  far  ultra  vires 
as  to  contravene  all  accepted  rules  in 
the  criminal  law  for  making  it  the  act 
of  the  principal."  Com.  v.  Punxsu-' 
tawney  St.  Passenger  B.  Co.,  24  Pa. 
Co.  Ct.  25,  26. 

Notwithstanding  the  statutory  rule 
that  "person"  may  include  a  cor- 
poration, a  corporation  cannot  be  in- 
dicted for  involuntary  manslaughter 
as  that  crime  is  defined  at  common 
law.  Com.  V.  Dlinois  Cent.  B.  Co., 
152  Ky.  320,  45  L.  B.  A.  (N.  S.)  344, 
Ann.  Cas.  1915  B  617,  153  S.  W.  459. 

67**  We  have  no  doubt  that  a  defini- 
tion of  certain  forms  of  manslaughter 
might  have  beeif  formulated  which 
would  be  applicable  to  a  corporation, 
and  make  it  criminally  liable  for 
various  acts  of  misfeasance  and  non- 
feasance when  resulting  in  homicide. ' ' 
People  V.  Bochester  BaUway  &  Light 
Co.,  195  N.  Y.  102,  21  L.  B.  A.  (N.  S.) 
998,  133  Am.  St.  Bep.  770,  16  Ann. 
Cas.  837,  88  N.  E.  22.  See  also  «Com. 
V.  Illinois  Cent.  B.  Co.,  152  Ky.  320, 
45  L.  B.  A.  (N.  S.)  344,  Ann.  Cas. 
1915  B  617,  153  S.  W.  459. 

A  corporation,  guilty  of  negligence 
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§  3871,  Nviiaaioef*  The  rule  that  a  corporation  is  rabject  4;o  in- 
dictment for  criminal  misfeasance^  has  been  applied  frequently  in 
the  case  of  public  nuisances,^  for  nuisance  in  obstructing  a  nayigable 


resulting  in  the  loss  of  human  life, 
was  held  subject  to  indictment  under 
a  statute  providing  that  ^'everyone 
who  has  in  his  charge  or  under  his 
control  anything  whatever,  whether 
animate  or  inanimate^  or  who  erects, 
makes  or  maintains  anything  what- 
ever which,  in  the  absence  of  pre- 
eautioA  or  eare,  may  endanger  human 
life,  is  under  a  legal  duty  to  avoid 
such  danger,  and  is  criminally  re- 
sponsible for  the  consequences  of 
omitting,  without  lawful  excuse,  to 
perform  such  duty."  Union  Colliery 
Co.  V.  Queen,  31  Can.  Sup.  Ct.  81,  2 
B«  A*  C*  222. 

As  to  statutory  remedy  by  indict- 
ment in  ease  of  wrongful  death,  see 
Maine  Bev.  St.  1683,  c,  51,  S  68,  as 
amended  by  Acts  1891,  c.  124,  S  1; 
Massachusetts  Pub.  Bt.  1882,  c.  112, 
IS  212,  218,  New  Hampshire  Pub.  8t. 
1891,  c.  191,  §8,  amending  Qen,  U 
1878,  e.  282,  §  14. 

as  See  S  3368,  supra. 

6SA  cosporation  is  subjeet  to  prose- 
cution for  the  creation  and  main- 
tenance of  a  public  nuisanee.  Morris 
&  £.  B.  Co.  V.  Prudden,  20  N.  J.  £q. 
530,  536;  (Attorney  General  v.  New 
Jersey  B.  So  Transp.  Co.,  8  K.  J.  Eq. 
136;  Delaware  Division  Canal  Co.  v. 
Com.,  60  Pa.  St.  367,  100  Am.  Dec. 
570;  Com.  v.  Punzsutawney  St.  Pas- 
senger B.  Co.,  24  Pa.  Co.  Ct.  25;  State 
V.  Paggett,  8  Wash.  579,  36  Pac.  487), 
at  least  when  intent  is  not  a  necessary 
ingredient  of  the  offense.  Com.  v. 
Paducah,  6  Ey.  L.  Bep.  292  (Abstract) ; 
State  V.  Western  North  Carolina  B. 
Co.,  95  N.  C.  602,  610. 

''It  is  not  necessary  that  the  char- 
ters of  turnpike,  canal  and  railroad 
companies  should,  in  terms,  subject 
them  to  indictment  for  neglect  of  a 
positive    duty    enjoined    upon    them 


towards  the  public  at  large,  in  order 
to  bring  them  within  the  reach  of 
criminal  proceedings.  The  neglect  of 
an  ascertained  duty  towards  the  public 
may  create  a  nuisance,  for  i^ich  they 
may  be  indicted  at  common  law." 
State  V.  Morris  Canal  &  Banking  Co., 
22  N.  J.  L.  537,  539. 

^'It  is  true  that  there  ai:e  crimes 
(perjury  for  example)  of  which  a  cor- 
poration cannot,  in  the  nature  of 
things,  be  guilty.  There  are  other 
crimes,  as  treason  and  murder,  for 
which  the  punishment  imposed  by  law 
cannot  be  inflicted  upon  a  corpora- 
tion. Nor  can  they  be  liable  for  any 
crime  of  which  a  corrupt  intent  or 
mains  animus  is  an  essential  ingredi- 
ent. But  the  creation  of  a  mere  nui- 
sanee involves  no  such  element.  It  is 
totally  immaterial  whether  the  per- 
son erecting  the  nuisance  does  it  ig- 
norantly  or  by  design,  with  a  good 
intent  or  an  evil  intent;  and  there  ia 
no  reason  why  for  such  an  offence  a 
corporation  should  not  be  indicted." 
State  V.  Morris  k  £.  B.  Co.,  23  N.  J. 
L.  360,  370  (by  Green,  C.  J.). 

"There  is  a  strong  reason,  which 
does  not  seem  to  have  been  adverted 
to  in  the  reported  ease*,  why  the 
corporation,  and  not  the  individual  di- 
rectors or  laborers,  should  be  indicted 
for  the  creation  of  a  nuisance.  The 
principal  object  of  an  indictment  for 
a  nuisance,  is  to  compel  it  to  be 
abated;  and  regularly  a  part  of 
the  judgment  upon  conviction  Is, 
that  the  nuisance  be  abated.  *  *  * 
If  the  rights  of  the  corporation  are  to 
be  concluded  by  the  judgment,  as  in 
the  present  case,  a  valuable  building, 
erected  by  the  company  at  great  cost 
for  their  own  convenience,  is  to  be 
ordered  to  be  torn  down  as  an  en- 
croachment upon  the  highway,  there 


5392 


Oh.J»] 


Cbimbs  and  Pekalue? 


[§3371 


rivQET  by  building  a  bridge  or  dam  across  the  same.^    Thus,  it  has  been 


is  peculiar  propriety  in  making  tke 
corporation  itself  a  party,  and  giving 
it  an  opportunity  of  being  heard  in 
defence.  To  condemn  the  property  of 
the  corporation  to  destruction  upon 
an  indictment  against  an  irresponsible 
individual  who  was  employed  in  the 
constmction  of  the  work,  but  who  has 
no  interest  in  the  company,  and  who 
perhape  is  hostile  to  its  interests, 
savors  strongly  of  the  injustice  of 
condemning  them  unheard.  And  it  is 
not  clear  how  the  sentence  is  to  be 
executed  against  the  corporation,  who 
are  in  possession,  and  in  no  sense 
parties  to  the  proceeding."  State  v. 
Morris  ft  E.  B.  Co.,  23  N.  J.  L.  360, 
370  (by  Green,  C.  J.). 

Under  the  express  provisions  of  the 
Indiana  statute  (Bums'  Bev.  St.  1901, 
I  1970)  a  corporation  may  be  prose- 
cuted for  ^'erecting,  continuing  or 
maintaining  a  public  nuisance  or  for 
obstructing  a  public  highway  or  nav- 
igable stream."  See  Acme  Fertilizer 
Co.  v.  State,  34  Ind.  App.  346,  107 
Am.  St.  Bep.  190,  72  N.  E.  1037. 

See  also  State  y.  Baltimore,  0.  ft 
C.  B.  Oo.,  120  Ind.  298,  22  N.  E.  307  j 
State  V.  Sullivan  County  Agr.  Society, 
14  Ind.  App.  369,  42  N.  E.  963. 

The  fact  that  a  corporation  is  with- 
out funds,  and  is  therefore  unable  to 
perform  duties  imposed  upon  it  for  the 
benefit  of  the  public,  is  no  defense 
when  it  is  indicted  for  a  nuisance  re- 
sulting from  its  neglect.  Waterford 
ft  W.  Turnpike  v.  People,  9  Barb.  (N. 
Y.)  1T4. 

WCom.  V.  Proprietors  of  New  Bed- 
ford Bridge,  2  Gray  (Mass.)  339.  In 
this  esse  the  court  said:  '*The  in- 
dictment in  the  present  case  Ss  for  a 
naisance.  'Hie  defendants  contend 
that  it  cannot  be  maintained  againtrt 
them,  on  the  ground  that  a  corpora- 
tion, although  liable  to  indictment  for 
nonfeasance,   or  an  omission   to   per- 


form a  legal  duty  or  obligation,  are 
not  amenable  in  this  form  of  prosecu- 
tion for  a  misfeasance,  or  the  doing 
of  any  act  unlawful  in  itself  and  in- 
jurious to  the  rights  of  others.  There 
are  dicta  in  some  of  the  early  cases 
which  sanction  this  broad  doctrine, 
and  it  has  been  thence  copied  into 
text-writers,  and  adopted  to  its  full 
extent  in  a  few  modern  decisions.  But, 
if  it  ever  had  any  foundation,  it  had 
its  origin  at  a  time  when  corporations 
were  few  in  number,  and  limited  in 
their  powers,  and  in  the  purposes  for 
which  they  were  created.  Experience 
has  shown  the  necessity  of  essentially 
modifying  it;  and  the  tendency  of  the 
more  recent  cases  in  courts  of  the  high- 
est authority  has  been  to  extend  the 
application  of  all  legal  remedies  to  cor- 
porations, and  assimilate  them,  as  far 
as  possible,  in  their  legal*  duties  and 
responsibilities,  to  individuals.  To  a 
certain  extent,  the  rule  contended  for 
is  founded  in  good  sense  and  sound 
principle.  ^Corporations  cannot  be  in- 
dicted for  offences  which  derive  their 
criminality  from  evil  intention,  or 
which  consist  in  a  violation  of  those 
social  duties  which  appertain  to  men 
and  subjects.  They  cannot  be  guilty 
of  treason  -or  felony;  of  perjury  or 
offences  against  the  person.  But  be- 
yond thi^,  there  is  no  good  reason  for 
their  exemption  from  the  conse- 
quences of  unlawful  and  wrongful  acts 
committed  by  their  agents  in  pursu- 
ance of  authority  derived  from  them. 
Such  a  rule  would,  in  many  cases,  pre- 
clude all  adequate  remedy,  and  render 
reparation  for  an  injury,  committed 
by  a  corporation,  iaipossible;  because 
it  would  leave  the  only  means  of  re- 
dress to  be  sought  against  irresponsi- 
ble servants,  instead  of  against  tkose 
who  truly  committed  the  wrongful  act 
by  commanding  it  to  be  done.  There 
\s  no  principle  of   law  which   would 
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held  that  an  indictment  will  lie  against  a  railroad  company,  or  other 
corporation,  for  a  nuisance  in  obstructing  a  public  highway  by  catting 
through  the  same,  stopping  cars  thereon,  building  stations  or  other 
structures  thereon,  or  other  positive  acts,''*  and  for  polluting  a  water- 


thus  furnish  immunity  to  a  corpora- 
tion. If  they  commit  a  trespass  on 
private  property,  or  obstruct  a  way  to 
the  special  injury  and  damage  of  an 
individual,  no  one  can  doubt  their  lia- 
bility therefor.  In  like  manner,  and 
for  the  same  reason,  if  they  do  similar 
acts  to  the  inconvenience  and  annoy- 
ance of  the  public,  they  are  responsible 
in  the  form  and  mode  appropriate  to 
the  prosecution  and  punishment  of 
such  offences.  *  *  •  If,  therefore, 
the  defendants  have  been  guilty  of  a 
nuisance,  by  obstructing  unlawfully  a 
navigable  stream,  an  indictment  may 
well  be  maintained  against  them." 
Quoted  in  State  v.  Belle  Springs 
Creamery  Co.,  83  Kan.  389,  L.  R.  A. 
1915  D  515,'lll  Pac.  474. 

Contra  State  v.  Great  Works  Mill- 
ing k  Manufacturing  Co.,  20  Me.  41, 
37  Am.  Dec.  38,  39,  wherein  it  was 
held  that  a  corporation  cannot  commit 
a  misdemeanor  by  positive  or  affirma- 
tive act  and  therefore  cannot  be  in- 
dicted for  the  creation  of  a  public 
nuisance  by  erecting  a  dam  across  a 
river  whereby  the  navigation  of  the 
latter  is  obstructed. 

71  Kentucky.  Chesapeake  k  O.  R. 
Co.  v.  Com.,  88  Ky.  368,  11  S.  W.  87; 
Cincinnati  R.  Co.  v.  Com.,  80  Ky.  137. 

l^fasBacliiuetta  Com.  v.  Vermont  k 
M.  R.  Co.,  4  Gray  22. 

MlflBourl  State  v.  White,  96  Mo. 
App.  34,  69  8.  W.'684. 

New  Jersey.  State  v.  Morris  &  E. 
R.  Co.,  23  N.  J.  Lj  360. 

North  Oarolina.  State  v.  Western 
North  Carolina  R.  Co.,  95  N.  C.  602. 

Pennsylvania.  Northern  Cent.  Ry. 
Co.  v.  Com.,  90  Pa.  St.  300. 

Tennessee.  State  v.  Louisville  &  N. 
R.  Co.,  91  Tenn.  445,  19  S.  W.  229. 


Vetmont.  State  v.  Vermont  Cent. 
R.  Co.,  27  Vt.  103. 

"RnglaiKl  Reg.  v.  Great  North  of 
England  Ry.  Co.,  9  Q.,B.  315. 

See  also  Palatka  &  R.  R.  Co.  v. 
State,  23  Fla.  546,  11  Am.  St.  Rep. 
395,  3  So.  158;  Com.  v.  Nashua  k  L. 
R.  Corporation,  2  Gray  (Mass.)  54. 

"Railroad  companies  are  unques^ 
tionably  liable  to  an  indictment  for 
obstructing  a  highway,  contrary  to  the 
powers  granted  to  them  in  their  char- 
ters. Though  it  has  sometimes  been 
said  that  aa  aggregate  corporation 
cannot  be  indicted  for  a  misfeasance, 
but  only  for  a  nonfeasance;  yet  we 
apprehend  the  law  is  otherwise,  espe- 
cially if  the  offense  charged  does  not 
essentially  consist  in  a  corrupt  intent, 
which  does  not  seem  to  be  involved 
as  a  necessary  element  in  the  offense ' ' 
of  obstructing  a  highway.  State  v. 
Vermont  Cent.  R.  Co.,  30  Vt.  108,  109. 

"That  a  corporation  may  be  in- 
dicted has  been  repeatedly  held  in 
England  and  America,  and  is  well  set- 
tled in  this  state.  It  can  no  more 
omit  its  duty  to  individuals,  or  the 
public,  than  natural  persons.  Rail- 
way companies  are  liable  to  indictment 
for  obstructing  a  public  highway  con- 
trary to  the  powers  granted  in  their 
act.  For  instance,  obstructing  a  car- 
riage turnpike  road  by  the  piers  of  a 
railway  bridge.  So,  also,  for  cutting 
off  a  public  highway,  and  obstructing 
travel  upon  it,  without  and  before  con- 
structing  a  substitute,  in  the  manner 
required  by  their  act.  Undoubtedly, 
so  long  as  the  company  keeps  within 
its  charter,  it  is  not  liable.''  liOuia- 
ville  k  N.  R.  Co.  v.  State,  3  Head 
(Tenn.)  523,  75  Am.  Dec.  778. 

A  railroad  company   is'  subject   to 
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course  by  casting  or  discharging  offensive  matter  into  the  water.''' 


§  8872.  Applicability  of  uiiial  penalty.  Even  if  it  be  conceded 
that  a  corporation  has  the  capacity  to  commit  a  particular  crime,  it 
eannot  be  indicted  therefor  if  the  punishment  prescribed  for  the  crime 
cannot  be  imposed  upon  a  corporation.  A  corporation,  therefore, 
could  not  be  indicted  for  a  felony,  because,  if  for  no  other  reason,  the 
punishment  for  felony  is  death  or  imprisonment,  to  neither  of  which 
penalties  a  corporation  can  be  subjected.*^ 

If  the  penalty  prescribed  for  an  offense  is  both  fine  and  imprison- 
ment, the  statute  cannot  be  applied  to  corporations  in  so  far  as  regards 
the  imprisonment,  but  the  inability  to  punish  by  imprisonment  does 
not  prevent  an  indictment  against  a  corporation  and  its  punishment 
by  fine.''*    According  to  Justice  Holmes  of  the  Supreme  Court  of  the 


indictment  for  its  failure  to  recon- 
atruct  a  pubUc  road,  occupied  by  it, 
as  required  by  statute.  Pittsburgh, 
V.  &  C.  B.  Co.  V.  Com.,  101  Pa.  St. 
192.    . 

It  may  be  indicted  for  its  failure 
to  comply  with  the  statutory  require- 
ment that  it  put  a  highway  crossed 
by  its  tracks  into  a  usable  condition. 
People  V.  New  York  Cent.  &  H.  Biver 
B.  Co.,  74  N.  T.  302. 

That  the  New  Jersey  rule  that  an  in- 
dictment will  Ue  against  a  railroad 
company  for  obstructing  a  street  has 
not  been  changed  by  statute,  see 
State  V.  Lackawanna  B.  Co.,  86  N.  J. 
L.  62,  90  Atl.  1103. 

Notwithstanding  the  fact  that  the 
charter  of  a  railroad  company  does 
not  require  its  trains  to  give  warning 
signals  at  highway  crossings,  the  hab- 
itual failure  of  «neh  traiua  so  to  do 
is  an  offense  against  the  public  for 
which  an  indictment  wiU  He  against 
the  company.  Louisville  &  N.  B.  Co. 
V.  <)om.,  13  Bush  (Ky.)  388,  26  Am. 
Bep.  205. 

»  State  V.  City  of  Portland,  74  Me. 
268,  43  Am.  Bep.  586. 

In  Bex  V.  Medley,  6  C.  &  P.  292,  an 
indictment  was  sustained  against  a  gas 
company  for  nuisance  in  so  conduct- 
ing  its   works   as    to    convey    large 


quantities  of  noisome  liquids  into  the 
Biver  Thames,  thereby  polluting  the 
water  and  destroying  fish. 

78  A  corporation  ' '  may  be  indicted 
or  informed  against,  and  in  such  event 
may,  by  special  process,  be  brought 
into  court,  and  may  be  tried  and  con- 
victed of  certain  offenses,  and  be  fined 
in  a  specific  sum  of  money,  and  the 
fine  may  be  collected  upon  execution 
if  there  is  any  corporate  property  or 
assets.  This  is  as  far  as  the  state  can 
enforce  its  criminal  laws  against  the 
artificial  legal  entity  called  a  corpora- 
tion." American  Fork  City  v.  Char- 
lier,  43  Utah  231,  134  Pac.  789. 

7*  Com.  v.  Pulaski  County  Agricul- 
tural &  Mechanical  Ass'n,  92  Ky.  197, 
201,  17  S.  W.  442. 

''That  the  statute  provides  for  im- 
prisonment if  the  fine  imposed  is  not 
paid  is  not  an  objection  which  a  cor- 
poration can  urge  against  its  enforce- 
ment. True,  the  corporation  cannot  be 
imprisoned,  but  the  fine  can  be  col- 
lected through  the  means  provided  for 
the  collection  of  money  judgments." 
Overland  Cotton  Mill  Co.  v.  People, 
32  Colo.  263,  105  Am.  Bt.  Bep.  74,  75 
Pac.  924. 

Where  the  criminal  code  provides 
thai  "a  public  offense,  of  which  the 
only  punishment   is   a  fine,-  may   be 
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United  States,  ^'if  we  free  our  mincb  froon  the  notium  that  crumnal 
statutes  must  be  construed  by  some  artificial  and  conventional  rule, 
the  natural  inference,  when  a  statute  prescribes  two  independisnt 
penalties,  is  that  it  means  to  inflict  them  so  far  as  it  can,  and  that,  if 
one  of  them  is  impossible,  it  does  not  mean,  on  that  aecount,  to  let  tke 
defendant  escape."  "^  In  this  connection,  the  fact  that  the  fiaihire  of 
a  corporation  to  perform  a  certain  act  is  made  punishable  as  a  mis- 
demeanor, only  one  of  the  penalties^  for  which,  namely,  a  fine,  is 
enforceable  against  a  corporation,  does  not  render  the  statute  inimical 
to  the  constitutional  provision  that  laws  of  a  general  nature  shall  have 
uniform  operation.''* 


§  3S73.  Oriminal  proBecntion  when  penalty  for  act  expressly  pro- 
vided. When  the  charter  of  a  corporation  or  some  other  statute 
imposes  a  duty  for  the  benefit  of  the  public,  and  prescribes  a  particular 
penalty  for  its  failure  to  perform  the  same,  such  penalty  is  cumulative, 
and  does  not  prevent  an  indictment  at  common  law,  or  under  a  general 
statute,  unless  it  afSrmatively  appears,  from  negative  words  or  other- 


prosecuted  by  a  peaal  aetion,"  ete., 
a  peaal  action;  may  be  maintained 
against  a  corporation  which  is  gttilty 
of  violating  a  statute  that  provides 
that  its  violarfion  shall  be  punished 
by  fine  or  imprisonment  or  both,  since 
the  only  punishment  that  can  be  im* 
posed  upon  a  corporation  is  a  fine. 
W.  H.  Small  &  Co.  v.  Com.,  134  Ky. 
272,  180  S.  W.  361. 

Under  the  statutes  of  Kentucky  an 
appeal  by  the  e<Knmonwealth  will  lie 
from  a  verdict  of  aequittal  on  the 
trial  of  a  corporation  indicted  for  a 
nuisance  sinee  the  only  punishment 
which  could  have  been  inflicted  on 
the  defendant  was  a  fine  and  the  en- 
forcement of  such  orders  of  abatement 
of  the  nuisance  as  might  have  been 
entered.  Com.  v.  LouisvUle  ft  N.  B. 
Co.,  17  Ky.  L.  Bep.  563,  32  S.  W.  164. 

7I^Unit<ed  States  v.  Union  Supply 
Co.,  215  U.  S.  50,  54  L.  Ed.  87. 

''It  is  true  that,  when  the  statute 
imposes  a  penalty  of  a  fine  or  impris- 
onment, only  the  fine  can  bo  placed 
upon  a  eoiporation.    But  this  is  no 


reason  why  that  should  not  be  im- 
posed. The  corporation  should  not  be 
wholly  exempted  from  punishment|  be- 
cause It  oannot  be  imprisoned*  The 
remedy  is  that  the  officer  or  agent 
may  be  indicted  jointly  with  the  cor- 
poration as  a  coprincipal  or  aeeessory, 
as  the  case  may  be,  aa  has  been  done 
in  the  enforcement  of  the  statutes 
against  illegal  trusts."  State  ▼.  Ice 
&  Fuel  Co.  (N.  C),  81  8.  B.  737. 

76  Southern  B.  Co.  v.  State,  125  Ga. 
287,  114  Am,  St.  Bep.  203,  5  Ann. 
Ca&  411,  54  S.  £.  160. 

''That  an  individual  guilty  of  an 
offenBo  may  be  both  fined  and  im- 
prisoned, and  a  corporation  likewise 
guilty  only  flned^  does  not  affect  the 
validity  of  the  statute.  The  apparent 
discrimination  grows  oat  of  conditions 
that  cannot  be  avoided,  and  the  eor- 
poration  that  is  favored  by  the  dis- 
crimination cannot  complain.  **  W.  H. 
Small  &  Co.  V.  Com.,  134  Ky.  272, 
120  S.  W.  361.  Seo  also  State  v.  BeUe 
Springs  Creamery  Co.^  83  Kan.  389,  I* 
R.  A.'  1915  D  515,  111  Pac.  474. 
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wise,  that  tbe  prescribed  penalty,  whether  it  be  by  indictment ''''  or 
otherwise,  was  intended  to  be  exclusive.'* 

Thus,  it  has  been  hold  that  a  turnpike  company  may  be  indicted, 
under  statutes  enacted  subsequently  to  the  granting  of  its  charter, 
for  failure  to  keep  its  road  in  repair,  notwithstanding"  a  provision  in 
its  charter  imposing  a  fine,  for  failure  to  repair,  upon  the  person 
intrusted  with  the  repair  of  the  road,  one-half  of  the  fine  to  go  to  the 
prosecutor  and  the  other  to  the  county ;  "^  and  that  an  indictment  will 
lie  against  a  railroad  company  for  building  an  embankment  across  a 
public  highway  and  neglecting  to  keep  the  same  in  good  repair,  under 
a  statute  making  it  a  misdemeanor,  punishable  by  indictment,  for  any 
person  to  obstruct  a  highway,  notwithstanding  a  subsequent  statute 
providing  for  a  civil  proceeding  to  recover  a  penalty  against  railroad, 
companies  for  failure  to  construct  highway  crossings  and  keep  them  in 


repair. 


80 


77  SyTacase  &  T.  Plank  Boad  Co.  v.      »ubje6t  it  to  ouster  by  qao  warfamtOy 


People,  66  Barb.  (N.  Y.)  35. 

78  St  Louis,  A.  &  T.  By.  Co.  v. 
State,  52  Ark.  51,  11  S.  W.  1035; 
Waterford  &  W,  Turnpike  v.  Pec^e, 
9  Barb.  (N.  Y.)'  161;  Suaquebaaaab 
&  B.  Turnpike  Boad  Co.  v.  People,  15 
Wend.  (N.  Y.)  267;  White's  Greek 
Turnpike  Co.  v.  State,  16  Lea  (Teim.) 
24.  See  also  State  v.  Godwinsville 
&  P.  M..  Boad  Co.,  4d  N.  J.  K  266,  60 
Am.  Bep.  611,  10  Atl.  666. 

An  indictment  against  a  corpgration 
for  the  nonperformanee  of  a  stat* 
utory  duty  is  not  preoluded  by  the 
fact  that  the  performance  of  such 
duty  might  be  compelled  by  man- 
damus, the  two  remedies  not  being 
inconsistent.  People  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  74  N.  Y.  302, 
307. 

Nor  will  the  fact  that  the  act  con- 
stituting the  crime  would  sustain  quo 
warranto  proceedings  against  the  cor- 
poration relieve  it  from  criminal  lia- 
bility therefor.  State  v.  Delmar 
Jockey  dub,  200  Mo.  34,  98  S.  W. 
539,  92  S.  W.  185,  wherein  the  court 
said:  ''If  a  corporation,  through  its 
servants  and  agents,  may  be  guilty 
of  mich  abuses  of  its  f  ranehise  as  will 


we  can  conceivo  of  no  reaacm  why 
such  servants  aad  agents,  if  the  acts 
and  abuses  committed  by  them  be  in 
violation  of  the  criBunal  .statutes, 
'  may  not  at  the  same  time  be  prose- 
cuted by  indictment  or  informatioB. 
Tbe  one  is  not  a  bar  to  the  other  pro- 
ceeding. Nor  are  we  prepared  to  give 
assent  to  the  contention  that  the  de- 
fendant corporation  could  not  be  held 
to  answer  for  such  wrongful  acts  until 
its  agents,  gfuilty  of  the  criminal  of- 
fense, be  tried  and  convicted." 

W White's  Creek  Turi^ke  Co.  v. 
State,  16  Lea  (Tenn.)  24.  But  see  the 
early  Virginia  case  of  Com.  v.  Swift 
Bun  Gap  Turnpike  Co.,  2  Va.  Cas.  361, 
362,  in  which  it  was  held  that  where 
the  charter  of  a  turnpike  company 
makes  the  person  employed  by  the 
company  to  keep  its  road  in  repair, 
rather  than  the  company  itself,  liable 
for  the  nonrepair  of  such  road^  an  in* 
formation  will  not  lie  against  the  com- 
pany therefor. 

80  St.  Louis,  A*  &  T.  By.  Co.  v. 
gtate,  52  Ark.  61,  11  S.  W.  1036. 

A  railroad  company  is  indictable 
according  to  the  rules  of  tho  eommon 
law    for   its    failure   to   perform    its 
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§  3374.  IfiBoellaaiBons  eriniAg.  The  application  of  these  principles 
on  which  are  based  the  views  as  to  a  corporation's  liability  to  or 
immunity  from,  criminal  prosecution,  may  be  further  illustrated  by 
concrete  examples.  Thus  it  has  been  held  that  an  indictment  will  lie 
against  a  corporation  for  violation  of  a  law  regulating  sales  of  intoxi- 
cating liquors;  *^  for  permitting  gaming  on  its  fair  grounds;  **  for  a 
violation  of  the  federal  statute  which  prohibits  the  depositing  of 
obscene  matter  in  the  mail ;  ••  f of  keeping  a  disorderly  house ;  •* 
.for  criminal  libel ;••  for  violating, . in  its  capacity  of  federal  con- 
tractor, the  federal  eight-hour  labor  law ;  ••  for  a  violation  of  the 
Sabbath  labor  law ;  •^  for  a  violation  of  the  usury  laws  of  the  state 
in  which  it  is  located ;  ••  for  issuing  unstamped  papers  with  intent 
•to  evade  the  revenue  law ;  ••  for  a  violation  of  the  laws  relative  to  the 
procuring  of  a  license  to  do  business ;  ••  also  for  the  giving  of  re- 


statvtory  duty  of  keeping  in  repair 
the  bridge  over  its  road  where  the 
latter  is  crossed  by  a  public  highway; 
and  its  liability  to  indictment  is  not 
aif  ected  by  the  provision  in  its  charter 
that  if  •  it  neglect^  to  perform  this 
duty,  the  person  in  charge  of  the  re- 
pair or  maintenance  of  the  highway 
may,  after  20  days'  notice  to  the 
company,  do  the  work  or  cause  it  to 
be  done  and  recover  the  value  thereof 
from  the  company.  New  York  &  G.  L. 
B.  Co.  V.  State,  50  N.  J.  L.  303,  13 
Atl.  1,  aff'd  53  N.  J.  L.  244,  23  AtL 
168. 

Bl  Southern  Exp.  Go.  v.  State,  1  Ga. 
App.  700,  58  S.  E.  67  (furnishing 
liquor  to  a  minor). 

iSCom.  V.  Pulaski  County  Agricul- 
tural ft  MechaniciU  Ass  'n,  92  Ey.  197, 
17  S.  W.  442  (agricultural  associa- 
tion) . 

But  in  Indiana,  where  the  criminal 
law  is  wholly  of  statutory  origin  and 
"a  corporation  cannot  be  indicted  for 
a  crime,  except  as  provided  by  stat- 
ute,'' it  has  been  held  that  the 
quashal  of  an  indictment  against  an 
agricultural  society  for  keeping  a  ten- 
ement for  gaming  was  proper.  State 
V.  Sullivan  County  Agr.  Society,  14 
Ind.  App.  369,  42  N.  E.  963. 


tS  United  States  v.  New  York  Her- 
ald Co.,  159  Fed.  296. 

M  State  V.  Passaic  County  Agr.  So- 
ciety, 54  N.  J.  L.  260,  23  AtL  680. 

M^'The  evil  intent  of  its  agents 
who  write  and  print  the  libel  being 
attributable  to  it."  People  v.  Star 
Co.,  136  N.  Y.  App.  Div.  517, 120  N.  Y. 
Supp.  498.  See  also  Telegram  News- 
paper Co.  V.  Com.,  172  Mass.  294,  44 
L.  B.  A.  159,  70  Am.  St.  Bep.  280, 
52  N.  E.  445;  Banner  Pub.  Co.  v. 
State,  16  Lea  (Tenn.)  176,  57  Am. 
Bep.  214;  State  v.  Atchison,  3  Lea 
(Tenn.)   729,  31  Am.  Bep.  663. 

86  United  States  v.  John  Kelso  Co., 
86  Fed.  304. 

37  State  V.  Baltimore  &  O.  B.  Co.,  15 
W.  Va.  362^  36  Am.  Bep.  803. 

SS  State  V.  First  Nat.  Bank,  2  S.  D. 
568,  51  N.  W.  587  (a  national  bank). 

89  United  States  v.  Baltimore  is  O. 
B.  Co.,  7  Am.  L.  Beg.  (N.  &,)  757,  Fed. 
Cas.  No.  14,509. 

80 Notwithstanding  a  peddler's  li- 
cense can  issue,  under  the  Kentucky 
law,  only  in  the  name  of  a  natural 
person,  a  corporation  is  subject  to 
indictment  for  peddling  without  a  li- 
cense when  it  peddles  through  an  un- 
licensed agent,  it  being  possible  for 
the   corporation   to   protect   itself   in 
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bates ;  '^  for  offenses  uader  the  Bankruptcy  Act ;  ^  for  conspiracy,^ 


the  matter  by  procuring  the  issuance 
of  a  license  to  such  agent.  Standard 
Oil  Co.  V.  Com.,  107  Ky.  606,  66  8.  W. 
8.  See  also  Crall  ft  Ostrander  v.  Com., 
103  Va.  866,  49  &  E.  638. 

An  agent  of  a  corporation,  engaged 
in  the  carrying  on  of  his  principal's 
business,  is  subject  to  prosecution  for 
the  corporation's  failure  to  take  out 
the  license  prescribed  by  city  ordi- 
nance. Williams  y.  Talladega,  164 
Ala.  633,  61  So.  330;  Nashville,  C.  ft 
St.  L.  Ky.  Co.  V.  Attalla,  118  Ala.  362, 
24  Bo.  450. 

WNew  York  Cent,  ft  H.  Biver  R. 
Co.  V.  United  States,  212  U.  S.  481,  53 
L.  £d.  613,  holding  that  the  Elkins 
Act  is  not  unconstitutional  in  depriv- 
ing innocent  stockholders  of  a  rebat- 
ing corporation  of  their  property  with- 
out due  process  of  law. 

MA  bankrupt  corporation  can  be 
guilty  of  a  violation  of  section  29b 
of  the  Bankruptcy  Act  which  pro- 
hibits, under  penalty  of  imprisonment, 
the  fraudulent  concealment  of  assets 
by  a  bankrupt,  notwithstanding  its 
corporate  character  will  prevent  its 
punishment  thereunder.  United  States 
v.  Young  ft  Holland  Co.,  170  Fed.  110, 
quoting  Cohen  v.  United  States,  157 
Fed.  651,  653. 

98  United  States  v.  MacAndr^ws  ft 
Forbes  Co.,  149  Fed.  823,  835;  State 
V.  Eastern  Coal  Co.,  29  B.  I.  254,  132 
Am.  St.  Bep.  817,  17  Ann.  Cas.  96,  70 
Atl.  1.  See  also  United  States  v. 
Young  ft  Holland  Co.,  170  Fed.  110, 
111. 

A  corporation .  is  subject  to  indict- 
ment under  the  federal  statutes  for 
conspiring  to  introduce  intoxicating 
liquors  into  the  Indian  country  which 
was  formerly  the  Indian  Territory. 
Joplin  Mercantile  Co.  v.  United  States, 
213  Fed.  926,  929,  936,  Ann.  Cas.  1916 
C  470.  But  see  People  v.  Duke,  19 
N.  Y.  Mi3C.  292,  44  N.  Y.  Supp.  336, 


338,  in  which  the  court  said,  obiter: 
''Could  a  corporation,  in  the  contem- 
plation of  the  common  law,  ever  have 
been  one  of  the  two  or  more  persons 
whose  guilty  agreement  eonstitnted  at 
common  law  the  offense  of  eonspir- 
acyf  It  is  true  that  a  corporation 
has  power  to  make  contracts,  but  its 
power  to  do  30  is  limited  'to  such 
contracts  as  were  either  expressly 
allowed  in  its  charter,  or  fairly  to  be 
implied  from  the  language  used.' 
Dwight,  Persons,  367.  By  various  de- 
vices, changed  from  time  to.  time  by 
statute  or  by  judicial  declaration,  the 
assent  of  the  artificial  person — ^which 
is  one  of  the  essential  elements  of  a 
valid  contract — ^is  presumedi  under 
certain  circumstances,  to  have  been 
given.  Besort  to  legal  device  is  neces- 
sary to  uphold  contracts  to  which  a 
corporation  is  a  party;  otherwise,  cor- 
porations would  be  incapable  of  the 
slightest  undertaking.  But  no  such 
rule  or  reasoning  can  be  invoked  to 
supply  the  elements  of  criminal  in- 
tent, which  is  one  of  the  material 
elements  of  con;3piracy,  and  generally 
of  all  crimes.  There  are  some  acts 
for  which  indictments  will  lie  against 
corporations.  These  acts  have,  I 
think,  been  so  far  limited  to  acts  of 
nii3feasance  and  of  nonfeasance.  But, 
in  so  far  as  erime  generally  is  con- 
cerned, the  artificial  person,  called  the 
'corporation,'  cannot  be  held  to  have 
capacity  to  commit  it.  If,  then,  a  cor- 
poration has  not  the  power  to  con- 
spire, the  corporate  acts  of  a  dozen 
corporations  could  not  form  the  basis 
of  an  indictment  for  conspiracy." 
And  compare  People  v.  Dunbar  Con- 
tracting Co.,  165  N.  Y.  App.  Div.  59, 
151  N.  Y.  Supp.  164,  aff'd  215  N.  Y. 
416,  109  N.  E.  554,  in  which  the  court 
held  that  "upon  both  principle  and 
authority  a  corporation  may  be  in- 
dicted  and  convicted  for  conspiracy 
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and  hence  may  be  counted  in  computing  the  number  necessary  to  the 
commission  of  such  crime.** 

Cutting  down  timber  and  thereby  ^obstructing  a  rivery  in  violation 
of  a  statute,  is  a  crime  for  which  an  indictment  will  lie  against  a  cor- 
poration.^ And  a  railroad  company  may  be  indicted  for  disobeying 
an  order  by  the  proper  authorities  to  construct  arches  or  bridges  to 
connect  lands  severed  by  the  construction  of  its  road,  as  required  by 
its  charter  or  by  statute.** 

When  the  legislature  has  provided  that  the  doing  of  an  act  pro- 
hibited by  statute,  no  penalty  for  the  violation  of  the  statute  being 
imposed-,  shall  be  a  misdemeanor,  a  turnpike  company,  the  special 
chjarter  of  which  provides  that  its  gates  shall  not  be  nearer  together 
than  five  miles,  may  be  indicted  for  collecting  toll  at  two  of  its  gates 
which  were  not  such  distance  apart.*^  A  corporation  created  for  the 
purpose  of  constructing  and  maintaining  a  toll  bridge,  and  required 
by  its  charter  to  keep  the  same  at  all  times  in  good,  safe  and  passable 
repair,  may  be  indicted  for  failure  to  light  the  same  at  night  when 
necessary  for  the  safety  and  convenience  of  the  public.** 

But  though  a  company  **  answer  never  so  falsely,  still  there  is  no 
remedy  against  them  for  perjury.'***  Nor,  under  the  law  of  Maine, 
can  a  corporation  be  guilty  of  larceny.^ 


and  similar  crimes  of  which  specific 
intent  is  the  necessary  and  controll- 
ing elemenf." 

A  corporation  may  be  a  party  to  a 
criminal  conspiracy  under  an  anti- 
trust statute  which  makes  natural 
personjs  who  are  parties  thereto  crim- 
inally liable  even  though  it  is  not 
subject  to  criminal  prosecution  there- 
under. Standard  Oil  Co.  v.  State,  117 
Tenn.  618,  10  L.  R.  A.  (N.  S.)  1015, 
100  8.  W.  705. 

M'^Independent.  of  statute  upon 
principle  and  in  furtherance  of  sound 
public  policy,  both  corporations  and 
their  officers  and  agents  who  engage 
in  •  *  •  [a  criminal]  conspiracy 
must  be  held  to  be  parties  to  it,  and 
be  counted  in  computing  the  neces- 
sary number  to  constitute  it."  Stand- 
ard Oil  Co.  V.  State,  117  Tenn.  618, 
10  L.  R.  A.  (N.  8.)  1015,  100  S.  W.  705. 

A  demurrer  will  sot  lie  to  an  in- 
dictment against  corporate  officers  and 


agents  charged  with  a  criminal  con- 
spiracy in  restraint  of  trade  on  the 
ground  that  the  defendants  are  one 
with  the  corporation,  which,  under  the 
common  law,  could  not  have  been 
guilty  of  such  offen3e,  and  that  their 
acts  are  the  acts  of  the  corporation. 
People  V.  Duke,  19  N.  Y.  Misc.  292, 
44  N.  Y.  Supp.  336. 

W  State  V.  White  Oak  Biver  Corpo- 
ration, 111  N.  C.  661,  16  S.  E.  331. 

W  Reg.  V.  Birmingham  &  6.  By.  Co., 
3  Q.  B.  223. 

97  Nashville  &  D.  R.  R.  Turnpike  Co. 
V.  State,  96  Tenn.  249,  34  S.  W.  4. 

••Com.  v.  Central* Bridge  Corpora- 
tion, 12  Cush.  (Mass.)  242. 

••Wych  v.  Meal,  3  Pr.  Wms.  310, 
311,  24  Eng.  Rep.  1078,  1079  (decided 
in  1734). 

A  corporation  cannot  swear.  Sut- 
ton 's  Hospital  Case,  10  Coke  1,  23,  32. 

1  Androscoggin  Water  Power  Co.  v. 
Bethel  Steam  Mill  Co.,  64  Me.  441,  443. 
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§  3375.  Imrtitating  prosecutioiL  It  has  beea  said,  generally^  that 
the  fact  that  there  is  no  previaiis  complaint  nor  binding  over,  in  the 
prosecution  of  a  corporation,  ia  immaterial,  and  that  the  appropriate 
first  step  in  mioh  a  prosecution  is  the  finding  of  an  indictment.' 

Under  the  law  of  Georgia,  a  corporetion-^in  the  absence  of  any 
element  of  waiver,  at  least — can  be  prosecuted  only  on  an  indictment 
or  presentment  by  a  grand  jury,  and  not  on  an  accusation  by  the 
prosecutor  in  a  city  court.^  So  also,  under  the  provisions  of  the  Con- 
stitution of  Arkansasr,  no  criminal  prosecution,  except  for  the 
removal  of  county  oflScers  from  oflSce,  can  be  instituted  in  a  circuit 


i  United  States  v.  Correspondence 
Institute  of  America,  125  Fed.  94. 

Proceedings  under  a  statute  provid* 
ing  for  bringing  a  corporation  before 
an  examining  magistrate  are  not.  a 
condition  precedent  to  the  power  of 
a  grand  jury  to  indict  a  corporation, 
but  are  only  intended  to  provide  a 
means  for  bringing  the  corporation 
before  the  examining  magistrate,  after 
presentment  by  grand  jury,  and  are 
only  necessary  because  a  corporation 
cannot  be  arrested  on  bench  warrant, 
as  a  natural  person  can;  and  a  corpo- 
ration may  be  indicted  in  the  first  in- 
stance as  an  individual  may  be  in- 
dicted. State  V.  Security  Bank  of 
Clark,  2  S.  B.  538,  51  N.  W.  337. 

An  indictment  against  a  corporation 
must  allege  the  corporate  existence 
of  the  defendant.  Madisonville,  H.  & 
E.  R.  Co.  V.  Com.,  140  Ky.  225,  130 
S.  W.  1084;  Standard  Oil  Co.  v.  Com., 
122  Ky.  440,  91  S.  W.  1128.  Contra, 
State  V.  Dry  Fork  B.  Co.,  50  W.  Va. 
235,  40  S.  £.  447. 

In  a  prosecution  of  a  corporation, 
under  the  Indiana  statute,  for  main- 
taining a  nuisance,  the  allegation  that 
the  defendant  is  a  eorporation  is  a 
part  of  the  deseription  of  the  offense 
and  the  burden  of  proving  such  fact 
is  on  the  state.  Acme  Fertilizer  Co. 
V.  State,  34  Ind.  App.  346,  107  Am. 
St.  Rep.  190,  72  N.  £.  1037.  See  also 
Paragon  Paper  Co.  v.  State,  19  Ind, 
App.  314,  49  N.  E.  600. 


'^  Corporate  existence  can  be  shown, 
though  not  charged  in  the  bill.^' 
State  V.  Rowland  Lumber  Co.,  153 
N.  C.'610,  69  S.  E.  58. 

A  count  a^ain^t  a  corporation  for 
criminal  libel  may  be  joined  with  a 
count  against  a  natural^person  for  the 
same  crime.  State  v.  Atchison,  3  Lea 
(Tenn.)  729,  31  Am.  Rep.  663,  664. 
Said  the  court:  ''It  is  true  the  cor- 
poration may  not  be  imprisoned,  but 
the  fact  that  the  same  measure  of 
punishment  cannot  be  inflicted  in  this 
way  cannot  vitiate  the  indictment; 
the  judgment  is  of  the  same  character, 
that  i^,  a  fine  and  costs.  ■  That  impris- 
onment might  possibly  be  inflicted  in 
one  case  and  not  in  the  other,  cannot 
in  the  least  affect  the  validity  of  the 
indictment.  The  principle  of  such  an 
objection  is  that  joinder  of  different 
offenses  might  embarrass  the  parties 
in  their  defense.  The  fact  that  one 
could  not  be  imprisoned  after  con- 
viction, certainly  can  have  no  in- 
fluence in  the  eonduct  of  the  trial  on 
the  question  of  guilty  or  not  guilty." 

A  plea. of  not  guilty  puUi  in  issue 
the  allegation  of  the  defendant's  cor- 
porate  existence.  Madisonville,  H.  & 
E.  R.  Co.  V.  Com.,  140  Ky.  225,  130 
S.  W.  1084;  Standard  Oil  Co.  v.  Com., 
122  Ky.  440,  91  8.  W.  1128. 

9  Progress  Club  v.  State,  18  Q&. 
App.  174,  76  S.  £.  1029. 


5401 


3375] 


Pbivatb  Corporations 


[Ch.53 


court  by  information,  and,  even  though  it  be  a  misdemeanor  for  a 
railroad  company  to  fail  to  erect  a  signboard  at  a  crosedng  aa  required 
by  statute,  the  prosecution  for  the  offense  when  instituted  in  the 
circuit  court  must  be  based  on  a  presentment  or  indictment,  and  an 
information  on  which  it  is  predicated  will  be  dismissed  notwithstanding 
the  grand  jury  has  requested  that  it  be  framed  and  has  returned  it 
into  court  indorsed  a  true  bill  by  its  foreman,  such  action  on  the  grand 
jury's  part  not  giving  it  any  validity  as  a  basis  for  the  prosecution.* 
But  under  the  statutes  of  South  Dakota,  'Hhere  are  three  modes  in 
which  a  criminal  proceeding  against  a  corporation  may  originate: 
First.  By  indictment  by  a  grand  jury,  in  the  first  instance.  Second. 
Through  the  return  of  a  presentment  by  a  grand  jury,  and  a  hearing 
before  a  magistrate.  Third.  By  an  information  filed  before  mag- 
istrate, and  a  preliminary  ej^amination. "  • 

§  3376.  Process.  It  has  been  said  that  at  common  law  a  corpora- 
tion charged  with  a  criminal  offense  was  brought  into  court  ''by  the 
issue  of  a  sitmmons  and  its  service  upon  the  principal  or  head  ofScer 
of  the  company,  and  if  it  did  not  appear,  as  it  only  could  appear, 
by  a  duly  constituted  attorney,  a  distringas  was  awarded,  under 
which  its  goods  and  lands  were  seized  to  compel  an  appearance."  ^ 

A  corporation  being  subject  to  indictment  in  a  proper  case  and  the 
law  never  being  x)owerless  to  enforce  its  commands,  it  follows  that 
an  indicted  corporation  may  be  brought  into  court  by  compulsion  if 
necessary.''  And  where  the  statutes  make  no  specific  provision  relative 
to  the  matter,  a  court  having  general  jurisdiction  to  try  an  indicted 
corporation  ''may,  as  a  necessary  incident  to  such  jurisdiction,  issue 
any  appropriate  writ  for  the  purpose  of  bringing  the  defendant  be- 
fore it."*    Undoubtedly  the  proper  manner  of  bringing  an  indicted 


4  Texas  ft  St.  L.  B.  Co.  ▼.  State,  41 
Ark.  488,  490. 

ft  State  ▼.  Taylor,  34  S.  D.  IB,  Ann. 
Gas.  1916  E  1285,  147  N.  W.  72. 

estate  V.  Western  North  Carolina 
B.  Co.,  89  N.  C.  584,  585. 

7  Com.  V.  Lehigh  Valley  B.  Co.,  105 
Pa.  St.  162,  27  L.  B.  A.  231,  30  AtL 
836. 

''It  is  a  general  rule  that,  where 
there  is  power  in  a  eonrt  to  hear  and 
determine  a  ease,  there  33  also  a  power 
to  issue  proper  process  to  enforce  its 
orders.  ♦  ♦  ♦  And  the  power  of 
the  court  to  obtain  control  over  a  cor- 


poration in  either  a  civil  or  a  criminal 
case  by  any  appropriate  process  has 
been  maintained.  •  *  *  There  i3 
at  least  no  question,  either  on  princi- 
ple or  on  authority,  that  a  summons 
served  upon  its  proper  oficers  is  the 
correct  process  to  bring  a  corporation 
into  court  either  upon  complaint  or 
indictment."  Com.  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  206  Mass. 
417,  19  Ann.  Cas.  529,  92  N.  B.  766. 
But  see  People  v.  Equitable  Gas-Light 
Co.,  6  N.  Y.  Cr.  189,  5  N,  Y.  Supp.  19. 
.  B  United  States  v.  John  Kelso  Co., 
S6  Fed.  304,  307. 
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corporation  into  court,  no  statute  providing  otherwise,  is  by  summons,' 
and  when  a  summons  has  been  duly  served  on  such  a  corporation  and 
it  fails  to  appear,  a  judgment  by  default  may  be  entered  against  it.^® 
Where  an  indicted  corporation  voluntarily  appears  by  attorney,  a 
compliance  with  the  statute  providing  the  means  of  securing  an  in- 
voluntary appearance  is  not  essential  to  the  court's  jurisdiction.^^ 


The  federal  statute  (4  Fed.  St.  Ann. 
498,  S  716)  providing  that  the  courts 
of  the  United  States  ''shall  have 
power  to  issue  writs  of  soire  faeias'^ 
and  ''all  writs  not  specifically  pro- 
vided for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable 
to  the  usages  and  principles  of  law,'^ 
was  undoubtedly  enacted  to  meet 
eases  in  such  courts  when  there  has 
been  no  specific  process  provided  by 
statute.  John  Gund  Brewing  Co.  t. 
United  SUtes,  204  Fed.  17.  See  also 
United  States  v.  Standard  Oil  Co.  of 
Indiana,  154  Fed.   728. 

"A  corporation  having  existence 
only  as  a  legal  conception,  and  inca- 
pable of  being  present  in  court  except 
as  represented  by  attorney,  would 
seem,  from  its  nature,  to  be  subject 
to  the  same  process  in  criminal  and 
civil  actions,  and  we  see  no  reason 
why  it  should  not  be.''  State  v. 
Western  North  Carolina  B.  Co.,  89 
N.  C.  684,  586. 

•  Com.  V.  New  York  Cent.  4b  H. 
Biver  B.  Co.,  206  Mass.  417,  19  Ann. 
Cas.  529,  92  N.  £.  766;  Boston,  C.  4b  M. 
B.  Co.  V.  State,  32  N.  H.  215,  228; 
State  v.  Western  North  Carolina  B. 
Co.,  89  N.  C.  584.  See  also  State  v. 
Norfolk  &  S.  B.  Co.,  152  N.  C.  758,  67 
S.  £.  42.  Compare  People  v.  Equi- 
table Ga^-Light  Co.,  6  N.  T.  Cr.  189,  5 
N.  Y.  Supp.  19. 

Where  a  corporation  is  indicted 
under  the  law  of  Delaware,  the  court 
wiU  order  the  issuance  of  a  capias, 
the  latter  to  be  served  upon  the  de- 
fendant in  the  same  manner  83  a  writ 
of  summons  is  served  under  the  pro- 


visions of  the  General  Corporation 
Act.  State  v.  Charles  M.  Scott  Pack- 
ing Co.,  2%  Del.  517, 89  Atl.  369. 

"Information"  in  a  statute  requir- 
ing a  copy  of  the  information  to  be 
served  upon  the  defendant  corpora- 
tion held  not  to  include  the  affidavit 
on  which  the  information  is  based  so 
as  to  require  the  service  of  a  copy  of 
such  affidavit.  Paragon  Paper  Co.  v. 
State,  19  Ind.  App.  314,  49  N.  E.  600. 

•iO  Boston,  C.  &  M.  B.  Co.  v.  State, 
32  N.  H.  215;  Com.  v.  Lehigh  VaUey 
B.  Co.,  165  Pa.  St.  162,  27  L.  B.  A. 
231,  30  Atl.  836. 

Service  of  summons  issued  upon  an 
indictment  against  a  corporation  can- 
not be  sustained  as  having  been  made 
on  an  agent  of  the  defendant  and  as 
being  sufficient,  therefore,  to  sustain 
a  default  judgment  against  it  when 
the  only  basis  of  the  alleged  agency 
is  a  single  transaction  in  which  the 
defendant  paid  the  customary  com- 
mission to  the  one  upon  which  serv- 
ice was  made  for  information  fur- 
nished by  it  and  for  its  aid  in  con- 
summating a  sale  to  a  third  person; 
and,  in  this  connection,  it  i3  immate- 
rial that  a  copy  of  the  indictment  was 
sent  to  the  defendant  by  its  alleged 
agent,  the  question  being  whether  the 
summons  was  served  upon  a  represen- 
tative of  the  defendant  and  not 
whether  the  latter  had  actual  notice 
of  the  indictment  in  time  to  have  an- 
swered it.  Ck>od  Beads  Machinery 
Co.  V.  Com.,  146  Ky.  690, 143  S.  W.  18. 

11  State  V.  Passaic  County  Agr.  So- 
ciety, 54  N.  J.  L.  260,  23  Atl.  680. 

A  corporation  appearing  by  attor- 
ney and  demurring  to  an  indictment 
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§3377.  Preftiimption  of  innocenM,  burden  of  proof  and  snffioiencj 
of  eTidenoe.  On  the  trial  of  a  corporation^  charged  with  crime,  the 
same  rules  relative  to  the  presumption  of  innocence,  burden  of  proof 
and  sufficiency  of  evidence  would  seem  to  apply  as  if  the  defendant 
were  a  natural  person.  Thus  it  has  been  said  that '  Vhen  a  corpora- 
tion is  charged  with  a  violation  of  a  penal  statute,  it  occupies  pre- 
cisely the  same  situation  that  a  natural  person  does.  It  is  presumed 
innocent  until  proven  guilty.  The  state  must  establish  its  guilt  by 
evidence  showing  such  fact  beyond  a  reasonable  doubt;  and,  where 
circumstantial  evidence  Is  relied  upon  to  establish  guilt,  the  circum- 
stances must  be  not  only  consistent  with  the  idea  of  defendant's  guilt, 
but  inconsistent  with  any  other  reasonable  hypothesis."^ 


against  it  thereby  waivee  any  irregu- 
larity in  or  insofficiency  of  the  serv- 
ice of  process  apon  it.  Southern  By. 
Go.  V.  State,  125  Qa.  287,  114  Am.  St. 
Bep.  203,  5  Ann.  Cae.  411,  54  S.  £.  160. 

An  indicted  corporation  for  which 
an  appearance  is  entered  by  an  attor- 
ney has  the  burden  of  proving  that 
such  appearance  was  unauthorized. 
State  V.  Passaic  County  Agr.  Society, 
54  N.  J.  L.  260,  23  Atl.  680. 

U  State  V.  Northern  Pac.  B.  Co., 
41  Mont.  557,  111  Pac.  141.* 

To  hold  that  proof  that  the  crim- 
inal act  wa3  done  by  the  agents  of 
the  corporation  is  "sufficient  to  sus- 
tain an  indictment  against  a  corpora- 
tion for  the  misfeasance  of  its  agents 
in  every  ease,  would  be  to  disregard 
the  maxim  that  the  accuised  is  always 
presumed  to  be  innocent;  and  clear 
proof  of  guilt  on  the  part  of  the 
accused  must  be  produced,  before  a 
conviction  can  properly  be  had.  The 
act  of  misfeasance  may,  in  a  particu- 
lar case,  be  of  such  a  character,  that 
though  done  by  an  authorized  agent 
iiidthin  the  scope  of  his  general  em- 
ployment and  for  the  benefit  of  the 
corporation,  yet  it  may  give  rise  to 
but  a  imspicion  that  it  has  been  di- 
rected or  approved  by  tha-  corpora- 
tion. And  if  the  act  be  of  such  char- 
acter, independent  proof  must  in  such 
case  be  produced  of  the  approval  of 


the  corporation,  before  it  can  be  found 
gviilty  in  a  criminal  proceeding*  la 
such  case  it  would  dearly  not  be 
necessary  to  prove  that  the  corpora- 
tion by  a  distinct  act,  such  as  a  vote 
of  i\s  directors,  either  directed  the 
act  to  be  done  or  subsequently  ap- 
proved of  its  being  done,  For  if  this 
was  required,  it  would  amount  to  an 
absolute  exemption  of  a  corporation, 
from  all  liability  criminally  fpr  the 
wrongs  of  its  agents;  for  criminal 
acta  are  never  so  formally  directed 
or  approved.  Still  in  such  a  case  the 
approval  of  the  corporation  must  be 
satisfactorily  proven.  But  such  ap- 
proval may  be  shown  satisfactorily 
otherwise  than  by  proving  such  di- 
rect act  of  approval.  The  criminal 
act  being  in  such  a  case  done  by  an 
authorized  agent  acting  within  tlie 
;scope  of  his  authority,  the  mere  doing 
of  the  act,  even  though  done  willfully, 
sufficiently  shows,  we  incline  to  think, 
the  assent  and  approval  of  the  corpo- 
ration to  make  them  liable  in  a  civil 
suit;  and  it  gives  rise  to  a  suspicion 
in  a  criminal  proceeding  against  the 
corporation,  which,  if  corroborated  by 
evidence  that  similar  acts  have  been 
done  by  the  agents  of  the  corporation 
repeatedly,  would  be  sufficient  proof 
of  their  approval  to  justify  a  convic- 
tion. It  is  but  a  reasonable  inference 
that  acts  v^ich  are  habitually  done 
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§  8S9S.  OorporattDiui  im  kaadi  ot  neeirenk  Wheri^  a  receiver  has 
been  apiK»iiied  for  a  corporatien  and  the  latter  has  been  thereby  de- 
prived of  the  management  and  oontroi  of  its  business  and  property, 
it  cannot  be  hdd  liable  for  oriiMa  subsequently  oommitted  in  con- 
nection with  the  conduct  of  the  business  or  the  use  of  the  property.^' 


liy  the  authorized  ageiits  of  a  eorpo* 
ration  are  done  with  their  approval; 
and  this  is  indeed  almost  the  only 
manner  in  whitfli  the  approval  by  the 
eorporalioa  of  ^he  acts  of  its  agents 
oaa  ever  be  proven*  The  taeit  appro- 
priation by  a  corporation  of  the 
benefits  of  the  acts  of  its  agents, 
repeatedly  occurring,  is  full  and  satis- 
factory proof  of  the  assent  of  the 
corporation  to  the  doing  of  such  acts.'^ 
fitate  V.  Baltimore  ic  O.  B.  Cb.,  10 
W.  Ya.  992,  36  Am.  Bep.  808,  817. 

IS  State  v.  Wabaah  By.  Co.,  115  Ind. 
486,  1  Jj.  B.  A.  17»,  17  N.  E.  W9 
(platform  built  across  street  by  serv- 
ants of  receiver);  State  v.  Minneapo- 
lis &  6t.  L.  By.  Co.,  88  Iowa  689>  54 
K.  W.  400  (obstruction  of  highway).  , 

"Wo  think  it  would  be  taianifeatly 
unjust,  and  contrary  to  every  ele- 
mentary and  settled  principle  of  the 
criminal  law,  to  hold  a  natural  per- 
son of  a  corporation  liable  for  an  aet 
which,  according  to  the  laws  of  the 
state  where  it  i«  committed,  is  crim- 
inal, when  the  corporation  or  individ" 
ual  did  not  have  the  power  to  commit 
the  aet,  and  which  aet  was  oommitted 
by  receivers  who,  by  the  appointment 
and  authority  of  the  court,  had  tem- 
porary charge  of  the  assets  of  the  in- 
dividual or  corporation  when  the  aet 
was  committed.  It  would  shock  every 
man  ^8  ^ense  of  justice  to  lay  dowa 
such  a  principlo,  and  it  would  make 
the  innocent  eulfer  for  the  wrongs 
doing  of  others  over  whom  they  had 
no  power  or  control.  The  alleged 
nuisance  was  committed,  if  at  afl,  in 
the  operation  of  the  railway  company 
by  the  receivers,  who  were  appointed 
by  the  fedetal  court)  and  the  corpo- 
ration had  no  right,  through  its  offi- 


cers or  agents,  to  interfere  with  the 

receivers    in    the    discharge    of    their 

duties.    Any  such  interference  would 

have  been  a  contempt  of  the  eourt 

Which   aj^ointed   the   receivers,   and 

subjected  the  corporation  to  a  fine. 
•     «     «    rpjjg  Ig^y^  y^'^yy  Q^^  punish  a 

man,  or  hold  him  to  answer  an  indict- 
ment, for  an  act  which  he  did  not  and 
could  not  himself  commit,  or  in  the 
commission  of  which  he  did  not  par- 
ticipate. Whenever  property  has  been 
seized  by  an  officer  of  the  court  by 
virtue  of  its  process,  it  is  to  be  con- 
sidered as  in  the  custody  of  the  court, 
and  under  its  control  for  the  time 
being,  and  this  principle  applies  to 
property  which  has  been  taken  into 
possession  by  receivers,  who  are  eon- 
sidered  as  acting  for  the  court^  and 
also,  in  a  certain  sense  and  in  civil 
cases,  in  behalf  of  the  corporation. 
A  receiver  is  a  ministerial  officer  of 
a  court  of  chancery,  appointed  as  an 
inditferent  person  between  the  parties 
to  a  suit  merely  to  take  possession  of 
and  preserve,  pendente  lite,  the  fund 
or  property  in  litigation,  when  it  does 
not  seem  equitable  to  the  court  that 
either  of  the  litigants  should  have 
possession  of  it.  He  holds  the  prop- 
erty for  the  benefit  of  all  the  parties 
Interested.  His  title  and  possession 
is  that  of  the  court,  and  any  attempt 
to  distufb  his  possession  or  to  inter- 
fere with  him  when  he  is  acting  under 
the  authority  and  orders  of  the  court 
is  contempt,  atid  punishable  accord- 
ingly." State  V.  Norfolk  &  &  B.  Co., 
152  K.  C.  758,  67  S.  E.  42  (obstruction 
of  highway  by  cars  left  standing 
ihereia). 

"The  question     •     •     •     in  this 
case  is,  do  the  facts  agreed  by  the 
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Hence  it  will  be  reversible  error  on  the  trial  of  an  indicted  corpora- 
tion to  exclude  its  evidence  that,  at  the  time  of  the  commission  of  the 
crime  with  which  it  was  charged,  it  waa  in  the  hands  of  a  receiver 
and  had  been  divested  of  all  control  over  its  property.^^ 

§3379.  Statutes  impoBinff  penalties-  -  Applicabili^  to  oorpora- 
tions.  There  are  some  cases  in  which  the  courts,  applying  the  gen- 
eral rule  that  penal  statutes  are  to  be  strictly  construed,  have  held 
that  corporations  are  not  within  a  statute  imposing  a  penalty,  unless 
it  applies  to  them  in  express  terms,  or  unless  an  intention  on  the  part 
of  the  legislature  to  include  them  is  obvious  upon  the  face  of  the 
statute.  According  to  this  view,  it  has  been  held  that  corporations 
were  not  included  in  a  statute  imposdng  a  penalty  upon  **any  person 
or  persons"  who  should  wilfully,  maliciously  or  contrary  to  law,  take. 


parties  sustain  this  indietmentf  It  is 
not  questioned  but  what  the  acts 
which  have  been  done  in  blocking  up 
the  highway  would  sustain  the  indict- 
ment if  done  by  the  railroad  company, 
or  by  men  in  their  employ,  over  whom 
they  had  a  control;  but  the  case  finds 
that  the  railroad  and  all  the  trains 
thereon  were  in  the  hands  of  a  re- 
ceiver appointed  by  a  court  of  equity, 
and  that  the  railroad  company  had  no 
right  or  power  to  interfere  with  such 
trains  or  the  conductors,  or  men  man- 
aging them,  but  the  same  were  whoUy 
under  the  control  of  the  receivers.  A 
railroad  company  are  only  indictable 
for  a  nuisance  by  reason  of  an  im- 
proper management  and  conduct  in 
running  their  road,  in  a  way  which 
neither  their  charter  nor  the  general 
railroad  law  will  sanction.  But  if 
the  railroad  and  all  its  concerns  are 
in  the  hands  of  a  receiver,  and  the 
company  are  under  an  injunetion  not 
to  intermeddle  with  its  concerns,  it 
would  seem  difficult  to  maintain  the 
proposition  that  still  the  company 
should  be  liable  to  an  indictment  for 
the  aetfl  of  the  receiver  or  of  his 
agents.  To  hold  the  company  liable  in 
such  a  case,  would  be  indeed  mon- 
strous, as  they  had  no  power  to  control 
or  prevent  the  acts  complained  of  as  a 


nuisance.  No  man  or  corporation 
should  be  made  criminally  responsible 
for  acts  which  they  have  no  power  to 
prevent."  State  v.  Vermont  Cent.  B. 
Co.,  30  Vt.  108,  109  (obstruction  of 
highway  by  stopping  of  trains  there- 
in)- 

A  railroad  is  not  liable  for  the 
statutory  penalty  for  the  f aUure  of  its 
train  to  give  the  required  crossing  sig- 
nals when  its  property  was  in  the 
exclusive  possession  of  a  receiver  at 
the  time.  Arkansas  Cent.  B.  Co.  v. 
State,  72  Ark.  250,  79  S.  W.  773.  Said 
the  court:  ''The  possession  of  the  re- 
ceiver was  not  the  possession  of  the 
[company]  »  ♦  ♦  but  was  antag- 
onistic thereto,  and  it  [the  company] 
*  *  *  had  no  right  to  possess,  con- 
trol, or  manage  its  trains  to  any  ex- 
tent and  in  any  manner  while  in  the 
bands  of  the  receiver,  and  conse- 
quently it  was  not  responsible  for  the 
negligence  of  the  receiver  and  his 
servants  or  agents  in  operating  the 
railroad,  and  their  failures  to  ring  a 
bell  or  whistle  at  public  crossings." 

Mpaducah,  T.  &  A.  B.  Co.  v.  Com., 
17  Ky.  L.  Bep.  1161,  34  a  W.  1068, 
33  S.  W.  822  (indictment  of  railroad 
company  for  failure  to  keep  water- 
closet  at  depot  83  required  by  statute). 
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remove  or  break  down  a  canal  or  any  works  connected  therewith,  and 
providing  that  '^such  offender  or  offenders''  should  be  also  liable  to 
indictment  and  fine;  ^  nor  in  a  statute  imx)osing  a  penalty  upon  ''any 
person"  who  should  take,  carry  away  or  otherwise  convert  logs  to  his 
own  use,  without  the  consent  of  the.  owner,  or  alter  or  destroy  any 
mark  made  thereon  with  intent  to  claim  the  same  ;^^  nor,  yet  again, 
in  a  statute  imposing  a  penalty  upon  the  ''owner,  agent,  or  superin- 
tendent of  any  manufacturing  establishment"  who  should  employ 
children  under  a  certain  age  in  more  than  a  certain  number  of  hours 
work  per  day.^^  The  rule  of  strict  construction,  however,  does  not 
contemplate  an  unreasonable  construction  nor  a  construction  that  will 
defeat  the  legislative  intent,^*  and  a  statute  of  the  character  of  those 
under  discussion  is  to  be  construed  reasonably,  and  in  accordance  with 
what  appears  to  have  been  the  intention  of  the  legislature,  and,  in 
the  opinion  of  some  of  the  courts,  as  applicable  to  corporations,  though 
they  may  not  be  mentioned  therein,  or  otherwise  necessarily  included 
therein,  if  they  are  within  its  purpose.  Applying  this  doctrine,  it  has 
been  held  that  a  corporation  is  liable  under  a  statute  imposing  a 


16  Cumberland  &  0.  Canal  Corpora- 
tion V.  Portland,  56  Me.  77.  See  also 
State  V.  Cincinnati  Fertilizer  Co.,  24 
Ohio  St.  611. 

16  Androscoggin  Water  Power  Co.  v. 
Bethel  Steam-Mill  Co.,  64  Me.  441. 

17  Benson  v.  Moneon  &  B.  Mfg.  Co., 
9  Mete.  (Mass.)  562.  In  this  case  it 
was  said:  "The  provisions  of  acts 
imposing  penalties  are  not  to  be  ex- 
tended by  construction,  beyond  their 
obvious  meaning  and  intent,  as  mani- 
fest upon  the  face  of  the  statute. 
Corporations  are  not,  in  terms,  in- 
cluded in  the  statute  on  which  this 
action  is  brought.  *  * 

IB  See  2  Lewis'  Sutherland  Statu- 
tory Construction  (2nd  Ed.),  |  528. 

A  statute  imposing  a  penalty  upon 
a  corporation  for  wrongful  acts  or  for 
negligence  must  not  be  construed  so  as 
to  defeat  its  operation  in  cases  which 
are  manifestly  within  the  intention  of 
the  legislature.  Western  XT.  Tel.  Co. 
V.  Hamilton,  50  Ind.  181. 

In  Southern  Indiana  Loan  &  Sav- 
ings Inst.  V.  Doyle,  26  Ind.  App.  102, 
59  N.  E.  179  (followed  in  Studebaker 


Bros.  Mfg.  Co.  v.  Morden,  159  Ind. 
173,  64  N.  £.  594),  the  court  held  that 
it  would  not  only  be  a  liberal  con- 
struction but  also  a  construction  which 
would  be  inconsistent  with  the  lan- 
guage used  that  would  include  a  cor- 
poration in  the  designation  ''any  per- 
son^' used  in  a  statute  providing  that 
''any  person  being  the  owner  or  holder 
of  any  mortgage  recorded  in  the  state 
*  *'  *  or  the  officer  of  any  bank, 
loan  association  or  other  corporation, 
being  the  owner  or  holder  of  any 
mortgage  so  recorded,  or  any  admin- 
ifttrator,  executor,  guardian,  trustee  or 
other  person  whose  duty  it  shall  be  to 
release  any  mortgage  so  recorded,  who 
shall  refuse,  neglect  or  fail  to  release 
such  mortgage  of  record  when  the 
debt  or  obligation  which  such  mort- 
gage v^s  made  to  secure,  shall  have 
been  paid  or  discharged,  and  he  shall 
have  been  requested  to  release  the 
same,  shall  forfeit  and  pay  to  the 
mortgagor  or  person  having  the  right 
to  demand  the  release  of  such  mort- 
gage,'' a  sum  specified. 
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penalty  upon  ''any  person"  who  shall  sell  intoxicating  liquors  to  a 
person  in  the  habit  of  becoming  intoxicated,^*  and  under  a  statate 
imposing  a  penalty  upon  any  person  who  shall  mark  an  unpatented 
article  as  patented.'*  ''Corporations,"  it  has  been  said  by  the  Su- 
preme Court  of  Iowa,  "are  to  be  considered  as  persons  when  the  cir^ 
eumstanees  in  which  they  are  placed  are  identical  with  those  of  natural 
persons  expressly  included  in  a  statute."  '^ 

While  a  penal  action  cannot  be  maintained  against  a  corporation 
for  acts  of  its  agents  not  authorized  or  ratified  by  it,  and  not  dcme  by 
the  agent  in  the  course  of  his  employment,  auth(Hity  mi^  be  inferred 
from  circumstances.**  Moreover,  a  corporation  may  be  liable  to  a 
penalty  for  an  act  of  its  agent,  if  done  in  the  course  of  his  employment, 
although  contrary  to  instructions.** 


19  Stewart  v.  Waterloo  Turn  Vorein, 
71  Iowa  226,  60  Am,  Bep.  786. 

SOHotchkiss  V.  Samuel  Cupples 
Wooden-Ware  Co.,  53  Fed.  1018. 

A  manufacturing  corporation  is  lia- 
ble for  the  act  of  its  superintendent 
in  wrongfully  afSzing  trade-marks  to 
the  manufactured  articles.  Thomp- 
kins  V.  Butterfield,  25  Fed.  556.  See 
also  Pharmaceutical  Society  v.  London 
Sg  p.  Supply  Ass'n,  5  App.  Cas.  857, 
wher^  the  question  of  the  application 
of  penal  statutes  to  corporations  is 
discussed. 

81  Stewart  v.  Waterloo  Turn  Verein, 
71  Iowa  226,  60  Am.  Bep.  786. 

See,  generally,  §  54,  supra. 

MCom.  V.  Ohio  Sc  P.  B.  Co.,  1 
Grant's   Cafl.    (Pa.)    329. 


In  an  aotion  against  a  corporatioa 
to  recover  a  penalty  for  illegally  is- 
suing notes,  it  is  suffioieat  to  show 
that  the  officer  representing  the  cor- 
poration waa  an  officer  de  facto.  Mc- 
Gargell  v.  Hazleton  Coal  Co.,  4  Watts 
A  S.  (Pa.)  424. 

»  St.  Louis  &  S.  F.  By.  Co.  v.  Byan, 
56  Ark.  245,  where  it  was  held  that  a 
railroad  ticket  agent  was  acting  with- 
in the  scope  of  his  authority  in  making 
an  excessive  charge  of  passenger  fare, 
and  that  the  company  waa  liable  for 
the  statutory  penalty  therefor,  al- 
though the  agent  acted  contrary  to 
orders. 
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CHAPTER  54 
Monopolies  and  Tbubtb 

i  3380.  Common-law  definition  of  monopoly. 

f  3381.  Begrating,  engrossing  and  forestalling. 

f  3382.  Monopoly  in  modem  sense. 

{  3383.  Disfavor  attaching  to  monopolies. 

1 3384.  Grants  of  exclusive  privileges. 

f  3385.  Exercise  of  police  power  resalting  in  monopoly. 

f  3386.  Anti-tmst  statutes  generally. 

f  3387.  Constitutionality  of  anti-trust  statutes — ^Federal  statutes. 

f  3388.  —  State  statutes. 

{  3389.  Interstate  trade  and  commerce  considered. 

f  3390.  Monopolization  under  anti-trust  statutes. 

f  3391.  Bestraint  of  trade. 

{3392.  Conspiracy. 

f  3393.  Motive,  intent  and  result. 

S  3394.  Means  of  accomplishing  violation  of  anti-trust  statutes. 

I  3395.  Patents. 

I  3396.  Copyrights  and  trade-marks. 

I  3397.  Criminal  prosecutions. 

1 3398.  Injunction  at  suit  of  private  person. 

I  3399.  Belief  awarded  government. 

I  3400.  Action  for  treble  damages — ^In  generaL 

I  3401.  —  Persons  who  may  sue  and  be  sued ;  venue ;  limitations ;  pleading,  etc. 

{  3402.  Violation  of  anti-trust  statute  as  defense  to  action. 

f  3403.  Section  3  of  Clayton  Act 

§  3380.  Oommoii-law  definitiQii  of  monopoly.  According  to  Lord 
Coke,  a  monopoly  is  ^'an  institution  by  the  king,  by  his  grant,  oom- 
mission,  or  otherwise,  to  any  persons  or  corporations,  of  or  for  the 
sole  buying,  selling,  making,  working  or  using  of  anything,  whereby 
any  persons  or  corporations  are  sought  to  be  restrained  of  any  free- 
dom or  liberty  they  had  before  or  hindered  in  their  lawful  trade.''  * 
Sergeant  Hawkins  defined  a  monopoly  as  ''an  allowance  by  the  king 
to  a  particular  person  or  persons  of  the  sole  buying,  selling,  making, 
working,  or  using  of  anything,  whereby  the  subject  in  general  is 
restrained  from  the  freedom  of  manufacturing  or  trading  which  he 

13    Coke's    Inst.    181.    Quoted    in  D  734,  and  paraphrased  by  Justice 

Standard   Oil    Co.    v.   United   States,  Field  in  his  dissenting  opinion  in  the 

221  U.  S.  1,  55  L.  Ed.  619,  641,  34  K  Slaughter  House  Cases,  16  WaU.  (U. 

B.  A.    (N.  S.)    834,   Ann.   Cas.   1912  8.)  36,  21  L.  Ed.  394. 
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had  before.  Monopoly  differs  from  ingrossing  only  in  this,  that  mo- 
nopoly is  by  patent  from  the  kin^,  and  ingfossing  by  the  act  of  the 
subject  between  party  and  party."*  Justice  Story,  in  his  dissenting 
opinion  in  the  Charles  Biver  Bridge  case,  declared  that  ''a  monopoly, 
as  understood  in  law  •  •  •  is  an  exclusive  right  granted  to  a  few, 
of  something  which  was  before  of  common  right,"  '  and,  in  this  con- 
nection, it  should  be  stated  that  the  element  of  "common  right"  in 
Justice  Story's  definition  has  entered  into  the  decision  in  more  than 
one  case  involving  the  validity  of  a  grant  of  exclusive  privileges.* 

§  3381.  Begrating,  engroBsiiig  and  forMrtaUing.  The  old  English 
offenses  of  regrating,  engToasing  and  forestalling  are,  as  such,  unknown 
both  to  the  law  of  this  country  and  to  the  law  of  present-day  England,* 


81  Hawkins,  Pleas  of  the  Crown 
624,  quoted  in  Standard  Oil  Co.  y. 
United  States,  221  U.  6.  1,  55  L.  Ed. 
619,  642,  34  L.  B.  A.  (N.  6.)  834,  Ann. 
Cas.  1912  D  734. 

Blackstone's  definition  ia  very  simi- 
lar to  that  of  Hawkins.  See  4  Bl. 
Com.  •  159. 

S  Charles  Biver  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  605,  9 
L.  Ed.  773.  Justice  McLean  in  his 
opinion  in  the  same  case,  in  which  he 
concurred  with  the  majority  of  the 
court,  defined  (11  Pet.  [U.  S.]  at  p. 
567,  9  L.  Ed.  at  p.  832)  a  monopoly  as 
' '  thAt  which  has  been  granted  without 
consideration;  as  a  monopoly  of  trade, 
or  of  the  manufacture'  of  any  par- 
ticular article,  to  the  exclusion  of  all 
competition.  It  is  withdrawing  that 
which  is  a  common  right  from  the 
community,  and  vesting  It  in  one  or 
more  individuals  to  the  exclusion  of 
all  others. '^ 

4  See  I  3384,  infra. 

"From  the  earliest  times  tliere  has 
gone,  hand  in  hand  with  the  struggle 
against  odious  monopolies— those 
which  denied  the  right  of  the  citizen 
to  engage  in  those  business  enterprises 
which  on  principles  of  national  justice 
should  be  open  to  all — an  express  rec- 
ognition of  the  legality  of  those 
monopolies  which  related  to  business 


enterprises  in  which  the  citizen  had  no 
natural  right  to  engage,  as  the  busi- 
ness of  operating  a  ferry.*'  Patter- 
son V.  Wollmann,  5  N.  D,  608,  33  h. 
B.  A.  536,  67  N.  W.  1040. 

ft  *' Practically  aU  there  is  left  of 
the  ancient  law  of  regrating,  fore- 
stalling and  engrossing  are  the  stat- 
utes and  decisions  against  'comers.' 
While  the  modern  '  comer '  may  include 
some  of  the  elements  of  all  three  of 
the  ancient  offenses,  it  is  perhaps 
more  closely  akin  to  the  statutory  of- 
fense of  engrossing  than  to  the  of- 
fenses of  regrating  and  forestalling. 
The  ancient  statutory  offense  of  en- 
grossing was  confined  to  'buying,  con- 
tracting or  promise-taking  *  *  * 
any  corn  growing  in  the  fields,  or  any 
other  corn  or  grain,  etc.,  •  •  • 
to  the  intent  to  sell  the  same  again.' 
The  ancient  offense  was  complete 
whether  committed  by  one  person  or 
by  several  in  combination.  The  co- 
operation of  several  added  nothing  to 
the  offense,  but  it  is  needless  to  si^ 
that  the  co-operation  of  several  to 
commit  the  offense  might  make  them 
guilty,  not  only  of  the  offense  of  en- 
grossing, but  of  the  entirely  distinct 
offense  of  conspiracy.  It  is  bo  longer 
either  an  offense  or  contrary  to  pnblie 
poKcy  to  buy  or  contract  for  any  ef 
the  articles  named  with  intent  to  sell 
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but,  since  ''modern  legislatures  are  still  seeking  a  solution  of  the 
same  problem — how  to  maintain  the  right  to  freely  buy  and  sell  the 
neceflsaries  aiHi  convenienees  of  life  in  a  market  which  is  free  from 
artificial  and  conventional  restrictions, ' '  ^  and  since  ancient  decisions 
involving  such  offenses  have  helped  to  shape  the  modem  law  of  com- 
binations, a  brief  consideration  of  what  are  now  obsolete  laws  will  not 
be  out  of  place  at  this  point. 

Aside  from  the  fact  that  Lord  Kenyon  was  of  the  opinion  "^  that 
the  offenses  of  regrating,  engrossing  and  forestalling  existed  at  com- 
mon law  prior  to  the  statute  of  Edward  YI  (1547-1553)  '  which  de- 
fined such  offenses  and  provided  for  the  imposition  of  severe  penalties 
upon  persons  ^Ity  thereof,  that  statute  itself  seems  to  have  recog- 
nized their  existence  thereunder  in  its  preamble  which  began  ^'Albeit 
divers  good  statutes  hereto&re  have  been  made  against  f orestallers  of 
marchandiaes  and  victuals,  yet  for  that  good  laws  and  statutes  against 
regrators  and  ingrossers  of  the  same  things  have  not  been  heretof<»e 
sufficiently  made  and  provided,  and  also  for  that  it  hath  not  been  per- 
fectly known  what  person  should  be  taken  for  a  forestallcr,  regrator 
or  ingrosser,  the.  said  statutes  have  not  taken  good  effect,  according  to 
the  minds  of  the  makers  thereof."  Under  that  statute  '^ whatsoever 
person  or  persons  that  after  the  said  first  day  of  May  shall  by  any 
means  regrate,  obtain  or  get  into  his  or  their  hands  or  possession,  in 
any  fair  or  market,  any  corn,  wine,  fish,  butter,  cheese,  candles,  tallow, 
sheep,  lambs,  calves,  swine,  pigs,  geese,  capons,  hens,  chickens,  pigeons, 
conies,  or  other  dead  victual  whatsoever,  that  shall  be  brought  to  any 
fair  or  market  within  this  realm  or  Wales  to  be  sold,  and  do  sell  the 
same  again  in  any  &ir  or  market  holden  or  kept  in  the  same  place, 
or  in  any  other  fair  or  market  within  four  miles  thereof,  shall  be  ac- 
cepted, reputed  and  taken  for  a  regrator  or  regrators."  As  to  en- 
grossing, it  was  provided  by  the  statute  "'that  whatsoever  person  or 
persona  that  after  the  said  first  day  of  May  shall  engross  or  get  into 
his  or  their  hands  by  buying,  contracting  or  promise-taking,  other  than 
by  demise,  grant  or  lease  of  land  or  title,  any  oom  growing  in  the 

again;  on  tlie  contrary,  such  dealing  eies  rather  than  by  the  ancient  law 

is  directly  encouraged;  bat  it  is  held  and  decisionB  concerning  the  offense 

to   be   against   public   poliey-^if  not  of  eagrosBing.'^    1  Bddy  on  Combina- 

an  iadietable  offense*— for  two  or  more  tions,  f  71. 

to  combine  together  for  the  purpose  6  State  v.  Duluth  Board  of  Trade, 

of  'cornering'  the  market,  and  con-  107  Minn.  5p6,  23  L.  E.  A.   (N.  6.) 

tracts  and  agreements  creating  tvch  1260, 121  N.  W.  395. 

combinations    will    not   be    enforced.  V  See  infra,  this  section. 

The  modem  'corner'  is  therefore  cov-  8 Stat.  Jm  5  and  6  Edw«  VI,  c.  14. 

ered  by  the  law  governing  conspira- 
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fieldSy  or  any  com  or  grain,  butter,  cheese,  fish,  or  other  dead  victuals 
whatsoever,  within  the  realm  of  England,  to  the  intent  to  sell  the  same 
agaiUi  shall  be  accepted,  reputed  and  taken  an  unlawful  engrosser 
or  engrossers. ' '  Defining  forestalling,  the  statute  declared  ^  ^  that  what- 
soever person  or  persons  that  after  the  first  day  of  May  next  coming 
shall  buy,  or  cause  to  be  bought,  any  merchandise,  victual,  or  any 
other  thing  whatsoever,  coming  by  land  or  by  water  toward  any 
market  or  fair,  to  be  Iftold  in  the  same,  or  coming  toward  any  city, 
port,  haven,  creek  or  road  of  this  realm  or  Wales,  from  any  ports 
beyond  the  sea,  to  be  sold,  (3)  or  make  any  bargain,  contract  or  prom- 
ise, for  the  having  or  buying  of  the  same,  or  any  part  thereof  so  com- 
ing as  aforesaid,  before  the  said  merchandise,  victuals,  or  other  things, 
shall  be  in  the  market,  fair,  city,  port,  haven,  creek  or  road  ready  to 
be  sold;  (4)  or  shall  make  any  motion  by  word,  letter,  message  or 
otherwise,  to  any  person  or  persons,  for  the  enhancing  of  the  price  or 
dearer  selling  of  any  thing  or  things  above  mentioned,  (5)  or  else 
dissuade,  move  or  stir  any  x)erson  or  persons  coming  to  the  market 
or  the  fair,  to  abstain  or  forbear  to  bring  or  convey  any  of  the  things 
above  rehearsed  to  any  market,  fair,  city,  port,  haven,  creek  or  road 
to  be  sold  as  is  aforesaid,  (6)  shall  be  deemed,  taken  and  adjudged  a 
forestaller/*  Providing  further,  the  statute  made  it  an  offense  for 
any  person,  having  sufficient  com  and  grain  for  his  own  necessities, 
to  buy  any  additional  com  in  any  fair  or  market  when  he  did  not 
bring  to  the  same  market  on  the  same  day  as  much  com  as  he  should 
buy  and  sell  the  same  at  the  market  price,  and  also  an  offense  to  buy 
live  stock  and  sell  the  same  again  alive  unless  the  one  so  buying  and 
selling  should  keep  and  feed  the  same  for  at  least  five  weeks.* 

This  statute  reached  only  the  actual  necessaries  of  life,  but  by  a 
subsequent  statute  of  Edward  VI,**  it  wa»  provided  that  no  person 
should  buy  or  engross  any  kind  of  tanned  leather  with  the  intent  to 
sell  the  same  again  upon  pain  of  forfeiting  the  leather  or  the  just 
price  thereof. 

Subsequently,  during  the  reign  of  George  III,  parliament  passed 
an  act"  whereby  it  was  sought  to  repeal  all  statutes  prohibiting 
regrating,  engrossing  and  forestalling.  The  preamble  of  this  act  con- 
tained an  acknowledgment  that,  so  far  from  achieving  beneficial  re- 
sults, such  statutes  were,  from  an  economic  standpoint,  working  posi- 

•  The  Btattite  also  contained  certain  W  Stat.  L.  7  Edw.  VT,  vol.  5,  c.  15. 

provisos  not  necessary  to  be  here  no-  1112  Geo.  TTT,  c.  71. 

ticed.  For  the  text  of  tho  remaining 
sections  of  the  statute,  eee  1  Eddy, 
Combinations,  p.  40,  note. 

5412 


Cai.54] 


MONOPOUBS  AND  TbUSTS 


[§3382 


tive  injury.^  But  Lord  Eenyon,  at  least,  did  not  take  kindly  to  the 
repeal  of  the  statutesr,  and  finding  that  the  offenses  of  regrating,  en- 
grossing and  forestalling  existed  under  the  common  law,  and  that, 
** thank  God,  the  provisions  of  the  common  law  were  not  destroyed/' " 
proceeded  to  punish  such  offenses  accordin^y,^^  and,  ineid^itally,  to 
take  issue  with  the  views  of  Adam  Smith,  as  expressed  by  him  in  his 
Wealth  of  Nations,  on  the  subject  of  regrating.^  Indeed,  it  required 
still  another  act  of  parliament — and  such  an  act  was  passed  in  1844  ^^ 
— ^to  persuade  some  of  the  courts  of  England  that  it  was  contrary  to 
'  the  public  policy  of  the  realm  to  punish  regrafing,  engrossing  and 
forestalling  xmless  the  element  of  fraud  was  present.^'' 

§  3382.  Monopoly  in  modem  sense.  With  the"  passing  of  the  years 
and  the  superseding  of  the  old  political  and  economic  conditions  by 
the  new,  there  has  come  a  change,  brought  about  in  part,  perhaps, 
by  the  looseness  of  the  layman's  terminology,^*  in  the  legal  concept  of 


IS  Such  preamble  reads  as  follows: 
''Whereas  it  hath  been  found  by  ex- 
perience that  the  restraints  laid  by 
several  statutes  upon  the  dealing  in 
corn,  meal,  flour,  cattle,  and  sundry 
other  sorts  of  victuals,  by  preventing 
a  free  trade  in  the  said  commodities, 
have  a  tendency  to  discourage  the 
growth,  and  to  enhance  the  price  of 
the  same;  which  statutes,  if  put  in 
execution,  would  bring  great  distress 
upon  the  inhabitants  of  many  parts  of 
thia  kingdom,  and  in  particular  upon 
those  of  the  cities  of  London  and 
Westminster.'* 

15  Bex  V.  Busby,  Peake^i  Add.  Nisi 
Prius  Gas.  189. 

HBex  V.  Busby,  Peake's  Add.  Niai 
Prius  Gas.  1S9;  King  v.  Wadington, 
1  East  143. 

IB  See  Bex  v.  Busby,  Peake's  Add. 
Nisi  Prius  Gas.  189. 

16  7  and  8  Vict.  c.  24. 

17  For  an  elaborate  discussion  of  the 
subject  considered  in  this  section,  and 
the  relation  of /the  ancient  law  pro- 
hibiting, regrating,  engrossing  and 
forestalling  to  the  modern  law  of 
monopolies,  trusts  and  combinations, 
see  1  Eddy,  Gombinations,  c.  2,  p.  33 
et  seq. 


IS '^  The  terms  'monopolies  and 
trusts'  are  perhaps  in  eases  like  this, 
too  often  applied  at  the  bar  to  all 
business  enterprises  requiring  and 
employing  great  aggregations  of 
wealth,  and  in  the  vague  sense  in 
which,  at  the  hustings,  they  are  used 
to  arouse  envy  and  jealousy,  forget- 
ting the  manifest  necessity  of  such 
aggregations  of  wealth  to  produce  the 
eommodities,  and  their  transportation, 
which  our  civilization  and  comfort  re- 
quire. Every  railroad  corporation  is 
in  one  sense  a  monopoly.  It  has  fran- 
chises giving  rights  and  powers  not 
common  to  all  citizens.  It  alone  can 
operate  its  own  railroad,  though  sub- 
ject to  reasonable  regulation  by  the 
state.  All  snonopolies,  in  a  strict 
sense,  rest  upon  some  grant  by  the 
sovereign  power  of  an  exclusive  fran- 
chise or  privilege.  And  with  modem 
facilities  for  transportation  and  com- 
munication, all  the  statutes  and  learn- 
ing respecting  'forestalling,'  'regrat- 
ing,' and  'engrossing'  have  become 
archaic,  and  even  the  meaning  of  those 
terms  will  hardly  now  be  recognized. ' ' 
State  of  Minnesota  v.  Northern  Se- 
curities Go.,  123  Fed.  692,  705,  decree 
rev'd  194  U.  S.  48,  48  L.  Ed.  870. 
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a  monopoly.^*  ''The  technical  monopoly,  as  distingnished  bom  tiie 
practical  monopoly  of  modem  time^  was  a  license  or  privilege,  granted 
by  the  sovereign,  to  an  individual  for  the  sole  baying  and  adling,  mak- 
ing, working,  or  using,  of  anything  whatsoever  whereby  the  peaple  in 
general  were  excluded  from  the  liberlT^  of  manufacturing  and  trading, 
which  they  had  before  enjoyed.''*^  Prohibitions  against  the  creation 
of  monopolies  by  individuals  were  unknown  in  the  time  of  Lord  Coke.*^ 
The  monopolies  of  to*-day,  however,  ''against  which  the  legislatureg, 
eourts,  and  people  inveigh,  are  generally  such  as  result  indirectly  from 
the  l^pslative  grant  of  some  exclusive  privilege,  or  the  right  to  earry 
on  a  business  which  is  dependent  upon  the  existence  of  some  special 
privilq;e  or  franchise.**    A  practical  monopoly  may  exist  without 


"We  take  it  as  being  well  settled 
that  aU  the  combinations  among  deal- 
era  in  provisions  or  other  articles  of 
prime  necessity  are  deemed  in  law 
contrary  to  public  policy,  and  con- 
tracts to  eifeet  or  carry  ont  soeh  com- 
binations are  held  void.  •  •  • 
Combinations  of  this  character  are 
commonly  called  'monopolies,'  but 
'they  are  not  the  technical  monopolies 
known  to  the  common  law.  4  Bl. 
Oomm.  e.  12,  19.  The  doctrine  that 
they  are  illegal  probably  had  its  origin 
in  the  laws  against  forestaUing,  re- 
grating,  and  engrossing  [aee  {3381, 
suplra],«--offen8e8  which,  at  a  tery 
early  day  in  England,  were  made  pun- 
ishable by  statutes  which  have  since 
been  repealed.  They  were  probably 
offenses  alt  common  law,  though  their 
precise  naSture,  as  defined  in  that  ^s- 
tem,  seems  to  be  obscure."  Queen 
Ins.  Co.  V.  6Ute,  86  Tev.  250,  82  L. 
B.  A.  488,  24  S.  W.  397. 

ia<< Generalizing  *  *  *  ,the sit- 
uation is  this:  1.  That  by  the  com- 
mon law,  monopolies  were  unlawful 
because  of  their  restriction  upon  in- 
dividual freedom  of  contract  and  their 
injury  to  the  public.  S.  That  as  to 
necessaries  of  life,  the  freedom  <|f  the 
indiridual  to  deal  was  restricted 
where  the  nature  and  character  of  the 
dealing  was  such  as  to  engender  the 
presumption  of  intent  to  bring  about 


at  least  one  of  the  injuries  wliieli  it 
was  deemed  would  result  from  snoiiop- 
oly, — ^that  is,  an  undue  enhancement 
of  price.  3.  That  to  protect  th.e  free- 
dom of  contract  of  the  individm^t  &o^ 
only  in  his  own  interest,  but  prisei* 
pally  in  the  interest  of  the  eomtaioii 
weal,  a  contract  of  an  individiasl  ^y 
which  he  put  an  unreasonable  restraint 
upon  himself  as  to  carrying  on  ku 
trade  or  business  was  void.  And  that 
at  common  law  the  evils  conaeqnent 
upon  engrossing,  etc.,  caused  those 
things  to  be  treated  as  coming  ^thin 
monopoly  and  sometimes  to  be  eall^ 
monopoly,  and  the  same  considera^o'^^ 
caused  monopc^y,  because  of  it0  op^^^' 
atioi^  and  effect,  to  be  brought  ^tbin 
and  spoloen  of  generally  as  imp^<i^ 
the  due  course  of,  or  being  i-n  re- 
straint of,  trade.''  Standard  Oil  Co. 
V.  United  States,  221  U.  a  1,  56  L- 
Ed.  619,  34  U  B.  A.  (N.  S.)  SM,  ^^' 
Cas.  1912  D  734. 

20  State  V.  Duhith  Board  of  ^I^^^' 
107  Minn.  606,  23  L.  B.  A.  (I^-  ^O 
1260,  121  N.  W.  395.  And  see  9  ^^^' 
supra. 

«l  SUndard  Oil  Co.  v.  United  Bt»t««' 
221  U.  S.  1,  56  L.  Ed.  619,  34  L.  B.  A. 
(N.  a)  834,  Ann.  Cas.  1912  r>  784; 
Harris  v.  Com.,  113  Va.  746,  88  ^  * 
A.  (N.  a)  458,  Ann.  Cas.  1913 15  59h 
73  S.  £.  661. 

82  See  I  3384,  infra. 
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the  aid  of  a  l-egisIatiTe  grant,  as  it  may  pesiilt  from  the  control  of  a 
trade  or  indnatry,  broogfat  about  by  means  of  contracts  and  eom- 
binations  betwe^i  competitora/*^  and  ihvm  be  more  neariy  analogous 
to  the  old  ofFense  of  engrossing  ^  than  identical  with  the  monopoly  of 
Elizabeth's  day.^  *'The  idea  of  monopoly,"  says  the  Supreme  Conrt 
of  the  United  States,  ^' is  not  now  confined  to  a  grant  of  privileges.  It 
is  understood  to  include  a  'condition  produced  by  the  acts  of  mere 
individuals.' "••  Modem  law  declares  a  monopoly  to  be  created 
•'when,  as  a  result  of  efforts  to  that  end,  previously  competing  busi- 
nesses are  so  concentrated  in  the  hands  of  a  single  person  or  corpora- 
tion, or  a  few  persons  or  corporations  acting  together,  that  they  have 
power  to  practically  control  the  prices  of  commodities  and  thus  to 
practically  suppress  competition."*'    Indeed  monopoly's  dominant 


tS  state  V.  I>ulath  Board  of  Trade, 
107  Minn.  506,  £8  L.  B.  A.  (N.  8.) 
1260,  121  N.  W.  895. 

MSee  is  3380,  3881,  supra. 

In  an  early  MasMichusetts  statute 
(Laws  1778-1779,  e.  31)  monopoly  and 
forestalling  were  expressly  treated  as 
one  and  the  same  thing.  See  Standard 
Oil  Co.  V.  United  States,  221  U.  S.  1, 
55  L.  Ed.  619,  34  L.  B.  A.  (N.  8.) 
834,  Ann.  Gas*.  1912  D  734. 

MSee  13380,  supra. 

M  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  8.  115,  129,  49  L.  Bd.  689. 

The  Texas  statute  (Vernon's  Sayles' 
Tex.  Civ.  St.  1914,  vol.  4,  art.  7797) 
defines  a  "monopoly"  as  '^a  combina- 
tion or  consolidation  of  two  or  more 
corporations  when  effected  in  either  of 
the  following  methods:  1.  When  the 
direction  of  the  affairs  of  two  or  more 
corporations  is  in  any  manner  brought 
under  the  same  management  or  control 
for  the  purpose  of  producing,  or  where 
such  management  or  control  tends  to 
create  a  trust  as  deflned'  in  the  iirst 
article  of  this  chapter.  2.  Where  any 
corporation  acquires  the  shares  or  oer- 
tificates  of  stock  or  bonds,  franchise 
or  other  rights,  or  the  physical  prop- 
erties, or  any  part  thereof,  of  any 
other  corporation  or  corporations,  for 
the  purpose  of  prcTcnting  or  lessening, 
or  where  the  effect  of  such  acquisition 


tends  to  affect  or  lessen  competition, 
whether  such  aoquiaitioa  is  aeeom- 
plished  direettT-  or  through  the  instni* 
mentality  ef  trustees  or  otherwise." 

27  Attorney -General  v.  National 
Cash  Begister  Co.,  182  Mich.  99,  Ann. 
Oia.  1916  D  638^  148  N.  W.  420,  quot- 
ing United  States  v.  American  To- 
bacco Co^  164  Fed.  700  (per  Circuit 
Judge  Noyes,  concurring),  rev'd  and 
remanded  with  directions  221  U.  S. 
166,  05  L.  Ed.  668. 

That,  in  the  opinion  of  the  Minne* 
eota  Supreme  Court,  this  deflaition 
satisfiee  "the  federal  statute  and  the 
Constitution  and  statute  of  Minne* 
Bota,"  see  State  v.  Duluth  Board  of 
Trade,  107  Minn.  606,  33  L.  B.  A.  (N. 
S.)  1260,  121  N.  W.  896. 

''Any  combination,  the  tendency  of 
which  ie  to  prevent  competition  in  its 
broad  and  general  sense  and  to  cem- 
trel,  and  thus  at  will  enhance  prices 
to  the  detriment  of  the  public,  ie  a 
legal  monopoly."  Opinion  of  Justice 
Banvtt,  In  People  v.  Korth  Biver 
Sugar  Befining  Co.,  54  Hun  (N.  T.) 
364,  377,  note,  5  L.  B.  A.  386,  7  N.  T. 
Supp.  406. 

''All  combinatiene  among  persons  or 
eerporations  fqr  the  purpose  of  raising 
or  controlling  the  prices  of  merchan- 
dise, or  any  of  the  necessaries  of  life, 
are  monopolies,  and  intolerable,  aad 
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thought  at  the  preaent  time,  according  to  the  Supreme  Court  of  the 
United  States,  ''is  •  •  •  *the  notion  of  exclusiveness  or  unity;' 
in  other  words,  the  supi^ression  of  competition  by  the  unification  of 
interest  or  management,  or  it  may  be  through  agreement  and  con- 
cert of  action.  And  the  purpose  is  so  definitely  the  control  of  prices 
that  monopoly  has  been  defined  to  be  'unified  tactics  with  regard  U> 
prices.'  ''•• 

§  3383.  Disfavor  attaching  to  tnonopolies.  Monopolies  have  never, 
so  far  as  any  record  shows,  stood  high  in  popular  esteem.  In  the  year 
483  A.  D.,  Zeno,  Emperor  of  the  East,  issued  to  the  Praetorian  Pre- 
fect of  Constantinople  the  following  edict:  ''We  command  that  no 
one  may  presume  to  exercise  a  monopoly  of  any  kind  of  clothing,  or 
of  fish,  or  of  any  other  thing  serving  for  food,  or  for  any  other  use, 


ought  to  receive  the  condemnation  of 
all  courts."  Bichardson  v.  Buhl 
(''Diamond  Match  OaAe")i  77  Mich. 
632,  658,  6  L.  B.  A.  457,  43  N.  W. 
1102  (per  Sherwood,  C.  J.). 

*  <  The  monopoly  which  the  law  views 
with  disfavor  is  the  manipulation  of 
a  business  in  which  the  public  are 
interested  in  such  a  way  as  to  enable 
one  or  a  few  to  control  and  regulate 
it  in  their  own  interest  and  to  the 
detriment  of  the  public  by  exacting 
unreasonable  charges."  Lough  v. 
Outerbridge,  143  N.  Y.  271,  282,  25  L. 
B.  A.  674,  42  Am.  6t.  Bep.  712,  38  N. 
£.  2&2. 

88  National  Cotton  Oil  Go.  v.  Texas, 
197  U.  S.  115,  129,  49  L.  Ed.  689.  See 
also  Walter  A.  Wood  Mowing  & 
Beaping  Co.  v.  Greenwood  Hardware 
Co.,  75  S.  C.  378,  9  L.  B.  A.  (N.  S.) 
501,  9  Ann.  €as.  902,  55  "S.  K  973; 
Jones  V.  Carter,  45  Tex.  Civ.  App.  450, 
101  6.  W.  514;  Pocahontas  Ooke  Co. 
v.  Powhatan.  Coal  &  Coke  Co.,  60  W. 
Va.  508,  10  L.  B.  A.  (N.  S.)  268,  116 
Am.  St.  Bep.  901,  9  Ann.  Cas.  667, 
56  S.  E.  264;  Charleston  Gas  Go.  v. 
Kanawha  Ga«  Co.,  58  W.  Va.  22,  112 
Am.  St.  Bep.  9>36,  6  A^.  Cas.  154,  50 
S.  E.  876. 

"It  is  possible  for  there  to  \>q  a 
monopolizing    by   a    oombinatiDn    of 


competitors.  Such  combinations  have 
been  divided  into  '  combinatians  ^7 
agreement,'  or  'loose  combinations/ in 
which  each  member  of  the  combina- 
tion remains  in  the  field,  notwith- 
atanding  the  combination,  as  in  tbo 
[Addyston  Pipe  &  Steel  Case]  *  *  *» 
and  'combinations  by  fusion,'  ox  ^cor- 
porate combinations,'  as  in  the  Stan- 
dard Oil  and  Tobacco  Dases.  Possi- 
bly in  cases  of  the  former  class,  ^^^'^ 
there  is  no  exclusion  of  outsiderfii  it  u 
not  proper  to  say  that  there  is  a 
monopolizing,  as  in  that  contiiageney 
there  is  no  exclusion.  At  most  It  may 
not  be  proper  to  say  more  thasx  that 
there  is  a  combination  in  restrarint  of 
trade.  But  in  the  latter  case,  ^^^' 
withstanding  there  is  no  exclusion  of 
outsiders,  there  is  no  reason  for  i^pt 
characterizing  what  has  been  done  as 
monopolizing,  for  in  such  case  there 
is  exclusion.  The  members  o^  the 
combination  are  excluded  for  the 
benefit  of  the  single  corporatioo  i^to 
which  they  are  fused. ' '  Patteraon  v. 
United  States,  2^2  Fed.  599,  619,  8^' 
gestin^r  that  Mr.  Justice  McK^i*^^ 
must  have  had  monopolizing  by  fusion 
Sn  mind  when,  in  delivering  the  op"^' 
ion  of  the  Supreme  Court,  he  ^^ 
the  statements  quoted  in  the  text. 
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whatever  its  nature  may  be,  either  of  his  own  authority,  or  under  a 
rescript  of  an  Emperor  already  procured,  or  that  may  hereafter  be 
procured,  or  under  an  Imperial  decree,  or  under  a  rescript  signed  by 
Our  Majesty:  nor  may  any  persons  combine  or  agree  in  unlawful 
meetings,  that  different  kinds  of  merchandise  may  hot  be  sold  at  a  less 
price  than  they  may  have  agreed  upon  among  themselves.  Workmen 
and  contractors  for  buildings,  and  all  who  practice  other  professions, 
and  contractors  for  baths  are  entirely  prohibited  from'  agreeing  to- 
gether that  no  one  may  complete  a  work  contracted  for  by  another, 
or  that  a  person  may  prevent  one  who  has  contracted  for  a  woii  from 
iSnishing  it :  full  liberty  is  given  to  any  one  to  finish  a  work  begun 
and  abandoned  by  another,  without  apprehension  of  loss,  and  to  de- 
nounce all  acts  of  this  kind  without  fear  and  without  costs.    And  if 

# 

any  one  shall  presume  to  practice  a  monopoly,  let  his  property  be 
forfeited  and  himself  condemned  to  perpetual  exile.  And  in  regard 
to  the  principals  of  other  profeasdons,  if  they  shall  venture  in  the 
future  to  fix  a  price  upon  their  merchandise,  and  to  bind  themselves 
by  agreements  not  to  sell  at  a  lower  price,  let  them  be  condemned  to 
pay  40  pounds  of  gold.  Your  court  shall  be  condemned  to  pay  50 
pounds  of  gold  if  it  shall  happen  through  ayarice,  negligence,  or  any 
other  misconduct,  the  provisions  of  this  salutary  constitution  'for  the 
prohibition  of  monoi)olies  and  agreements  among  the  different  bodies 
of  merchants,  shall  not  be  carried  into  effect.  "••  Opposed,  however, 
to  the  position  taken  by  Emperor  Zeno  was  that  assumed  by  Elizabeth, 
Queen  of  England.    Whatever  may  have  been  her  secret  opinion  of 


MPer  A.  H.  Mareh  in  8  Can.  L.  T. 
299  (Dee.  18^8);  reproduced  in  23 
Am.  Law  Bev.  261  (March-April, 
1889).  See  reference  to  such  edict  in 
4  Bl.  Com.  •  160. 

In  the  edict  of  1776,  which  was 
prepared  by  his  minister,  Turgot, 
IV herein  he  gave  freedom  to  trades 
and  professions,  Louis  XVI  of  France 
recited  the  contributions  that  had 
been  made  by  the  guilds  and  trade 
companies  and  3aid:  '^It  was  the 
allurement  of  these  fiscal  advantages 
undoubtedly  that  prolonged  the  illu- 
sion and  concealed  the  immense  in- 
jury they  did  to  industry  and  their 
infraction  of  natural  right.  This  illu- 
sion had  extended  so  far  that  some 
persons   asserted   that    the    right    to 


work  was  a  royal  privilege  which  the 
king  might  sell,  and  that  his  subjects 
were  bound  to  purchase  from  him. 
We  hasten  to  correct  this  error  and 
to  repel  the  conclusion.  God  in  giving 
to  man  wants  and  desires  rendering 
labor  necessary  for  their  satisfaction, 
conferred  the  right  to  labor  upon  all 
men,  and  this  property  is  the  first, 
most  sacred,  and  imprescriptible  of 
all.''  In  consequence  of  this  fact,  he 
regarded  it  ''as  the  first  duty  of  his 
justice,  and  the  worthiest  act  of  be- 
nevolence, to  free  his  ^subjects  from 
any  restriction  upon  this  inalienable 
right  of  humanity.'*  See  note  to 
Slaughter  House  Cases,  16  Wall. 
(TJ.  S.)  at  bottom  of  page  110,  21  L. 
Ed.  at  bottom  of  page  419. 
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the  justice  of  mou&polies^  she,  in  practice,  made  grants  thereof  to 
those  within  the  range  of  her  favor  with  such  lavish  hand  that  at  one 
time  a  member  of  the  House  of  Commons  expressed  his  surprise  that 
bread  itself  was  not  a  monopolized  commodity.'^  Indeed,  it  was  the 
freedom  with  which  she  made  grants  of  monopolies  that,  from  the 
standpoint  of  any  future  En^^h  aoveBeign  who  might  see  in  such 
grants  an  easy  method  of  pitying  debts  owing,  ''killed  the  goose  that 
Iwl  the  golden  egg. ' '  For  even  in  the  spacious  times  of  the  great 
Elizabeth,  the  pleasure  of  the  titular  ruler  of  England  was  not  of 
necessity  the  law  of  the  realm,  and  it  was  during  her  reign  that  Ihe 
courts  of  England  first  declared  the  grant  of  a  mon<^oly — ^the  mo- 
nopoly involved  being  that  of  manufacturing  playing  oards— to  be 
^  contrary  to  the  common  law  and  void.'^ 

''The  struggle  of  the  Etuglish  x>eople  against  monopolies  * 
finally  ended  in  the  passage  {in  liie  year  1624 j  of  the  statute  of  21st 
James  I,  by  which  it  was  declared  that  'all  monopolies  and  all  oom- 
missions,  grants,  licenses,  charters  and  letters  patent,  to  any  person 
or  persons,  bodies,  politic  or  corpcnrate,  whatsoever,  of  or  for  ibe  sole 
^buying,  selling,  making,  wn^rking,  or  using  of  imything'  within  the 
realm  or  the  Dominion  of  Wales,  were  altogether  contrary  to  the  Iaws 
of  the  realm  and  utterly  void,  with  the  exception  of  patents  for  new 
inventions  for  a  limited  period,  and  for  printing,  then  supposed  to  be* 
l<mg  to  the  prerogative  of  tiie  King,  and  for  the  preparation  and  vuuiU' 
facture  of  certain  articles  and  ordnance  intended  £or  the  prosecution 
of  war.    The  eommon  law  of  England,  as  is  thus  seen,  condemned  aU 


•   t 


80  4  HaiiM's  Hietory  of  Saglaad 
(Harper '«  £d.),  3$5,  336. 

''The  abuse  of  the  power  by  Quees 
Elizabeth  ^o  stirred  the  people  t« 
righteous  wrath  and  iodigaatitn  that 
'  the  ooach  of  the  chief  HuuDister  to  the 
crown  was  sorrouaded  by  aa  iadig- 
aant  populate,  who  cursed  the  moaop- 
olies  and  exclaimed  that  the  preroga- 
tive should  iiot  be  suffered  to  touch 
the  old  liberties  of  Baglaad. '  Maesa- 
lay  's  History  of  England,  vol.  1,  p.  50« 
In  the  Long  Parliament  6ir  John  Oul* 
pepper  bitterly  declared  that  the 
moaopolista  'are  a  nest  of  wasps,  a 
swarm  of  vermin,  that  have  over- 
spread the  land.  Like  the  frogs  of 
Egypt  they  have  gotten  possession 
of  our  dwellings^  and  we  have  scarce 


a  room  free  from  them.  They  Bvp  '^ 
our  cup;  they  dip  in  our  dish;  tkey 
sit  by  our  fire.  We  find  them  in  the 
4ye  pot,  wash-bowl,  and  powdering 
pot.  They  share  with  the  butler  in  h« 
boXk  They  wUl  not  bait  us  a  pia.  ^^ 
may  n«^  buy  our  clothes  without  their 
brokage.  These  are  the  leeches  tb&t 
have  sucked  the  commonwealth  ^ 
hard  that  it  is  almost  hectical  ^'' 
Speaker,  I  have  echoed  to  you  the 
eries  of  the  kingdom.  I  will  tell  Jff^ 
their  hopes.  They  look  to  Heaven  f^^ 
a  blessing  on  thU  ParliRment. 
State  V.  Duluth  Board  of  Tiade,  ^^'^ 
Minn.  506,  23  L.  E.  A.  (N.  S.)  1260, 
121  N.  W.  395. 

»l  Darcy  v.  AlUn  (Monopolies  Ca»«)' 
11  Coke  84,  decided  in  1602. 
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monopolies  in  any  known  trade  or  manufacture,  and  declared  void  all 
grants  of  special  privileges  whereby  others  could  be  deprived  of  any 
liberty  which  they  previously  had,  or  be  hindered  in  their  lawful 
trade.  The  statute  of  James  I,  to  which  I  have  referred,  only  em- 
bodied the  law  as  it  had  been  previously  declared  by  the  courts  of 
England  although  frequently  disregarded  by  the  sovereigns  of  that 
country, ''•• 


§3384;  Qranto  (rf  woluiire  prlTikget.  The  statute  of  21st 
James  I  *  came  to  this  country  as  a  part  of  the  body  of  the  common 
law,**  and  it  cannot  be  questioned  that  monopolies — using  that  word 
in  its  strict  sense  ^  — are  as  obnoxious  to  the  law  of  the  United  States 
generally,^  and  to  the  laws  of  the  several  states  of  the  Union  in  par- 


ts Field,  J.,  in  his  dissenting  opinion 
in  the  Slaughter  House  Cases,  16  Wall. 
(U.  S.)  36,  21  L.  £d.  394. 

In  his  eoncurring  opinion  -  in 
Butchers'  Union  Biaoghter  House  4b 
Live  Stock  Landing  Co.  v.  Crescent 
City  Live  Stock  Landing  &  Slaughter 
House  Co.  (Butchers'  Union  Case), 
111  U.  S.  746,  28  L.  Ed.  586,  Mr.  Jus- 
tice Bradley  declared  that  the  Monop- 
olies Case  and  the  statute  of  21  Jamoi 
I  "form  one  of  the  constitutional 
landmarks  of  British  liberty,  like  the 
Petition  of  Right,  the  Habeas  Corpus 
Act,  and  other  great  constitutional 
Ae^  of  Parliament.  They  established 
and  declared  one  of  the  inalienable 
rights  of  freemen  which  our  ancestors 
brought  with  them  to  this  country," 
namely,  the  right  to  follow  any  of 
the  common  occupations  of  life. 

SSSee  13383,  supra. 

MPer  Field  and  Bradley,  JJ.,  dis- 
senting in  the  Slaughter  House  Cases, 
16  Wall.  (U.  S.)  36, 21  L.  Ed.  394.  But 
see  note  63,  |  3385,  Infra. 

Under  the  head  of  ''Monopolies," 
there  is  found  in  '  *  The  Oeneral  Laws 
and  Liberties  of  the  Massachusetts 
Colony:  Be  vised  k  Be-printed.  By 
Order  of  the  General  Court  Holden  at 
Boston,  May  15th,  1672"  (Beprint 
published  by  order  of  the  Boston  City 
Council,    1887),    on    page     119,    the 


following:  "It  is  Ordered,  Decreed^ 
and  by  this  Court  Declared^  That 
there  shaU  be  no  Monopolies  granted 
or  allowed  amongst  us,  but  of  such 
new  inventions  that  are  profitable  to 
the  Country,  and  that  for  a  short  time. 
[1641]"  See  Justice  Story's  refer- 
ence to  this  act  in  his  dissenting  opin- 
ion in  Charles  Biver  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  8.)  420,  606,  9  L. 
Ed.  773. 

MSee  13382,  supra. 

MIn  his  concurring  opinion  in  the 
Butdiers'  Union  Case  (Butchers' 
Union  Slaughter  House  ft  Live  Stock 
Landing  Co.  v.  Crescent  City  Live 
Stock  Landing  &  Slaughter  House  Oo., 
Ill  U.  8.  746,  28  L.  Ed.  585),  Mr. 
Justice  Field  said:  ''As  in  our  inter- 
course with  our  fellow*men  certain 
principles  of  morality  are  assumed  to 
exist,  without  which  society  would  be 
impossible,  so  certain  inherent  rights 
lie  at  the  foundation  of  all  govern- 
mental action,  and  upon  a  recognition 
of  them  alone  can  free  institutions 
be  maintained.  These  Inherent  rights 
have  never  been  more  happily  ex- 
pressed than  in  the  Declaration  of  In- 
dependence, that  new  evangel  of  lib- 
erty to  the  people:  'We  hold  these 
truths  to  be  self-evident,'  that  is,  so 
plain  that  their  truth  is  reeognized 
upon  their  mere  statement,  'that  all 


5419 


§  3384] 


Private  Oobporationb 


[Ch.54 


ticular,  as  they  were  to  the  law  of  Old  England.'^  Indeed,  more  than 
one  of  the  state  eonstitutions  interdicts  monopolies  in  no  uncertain 
terms.'* 


men  are  endowed';  not  by  edicts  of 
Emperors  or  decrees  of  Parliament  or 
Acts  of  Oongress,  but  *hy  their 
Creator,  with  certain  inalienable 
rights,'  that  is,  rights  which  cannot 
be  bartered  away  or  given  away  or 
taken  away  except  in  punishment  of 
crime;  'and  that  among  these  are  life, 
liberty  and  the  pursuit  of  happiness, 
and  to  secure  these,'  not  grant  them 
but  secure  them,  *  governments  are  in- 
stituted among  men,  deriving  their 
just  powers  from  the  consent  of  the 
governed.'  Among  these  inalienable 
rights,  as  proclaimed  in  that  great 
document,  ifl  the  right  of  men  to  pur- 
sue their  happinesi,  by  which  is  meant 
the  right  to  pursue  any  lawful  busi* 
ness  or  vocation,  in  any  manner  not 
inconsistent  with  the  equal  rights  of 
others,  which  may  increa3e  their  pros- 
perity or  develop  their  faculties,  so 
as  to  give  to  them  their  highest  en- 
joyment. The  common  business  and 
callings  of  life,  the  ordinary  trades 
and  pursuits,  which  are  innocuous  in 
themselves  and  have  been  followed  in 
all  comnrunities  from  time  immemo- 
rial, must,  therefore,  be  free  in  this 
country  to  all  alike  upon  the  ^ame 
conditions.  The  right  to  pursue  them, 
without  let  or  hindrance,  except  that 
which  is  applied  to  all  persons  of  the 
same  age,  sex  and  condition,  is  a  dis* 
tinguiBhing  privilege  of  citizens  of  the 
United  States,  and  an  essential  ele- 
ment of  that  freedom  which  they 
claim  as  their  birthright.  It  has  been 
well  said  that,  'The  property  which 
every  man  has  in  his  own  labor,  as  it 
is  the  original  foundation  of  all  other 
property,  so  it  is  the  most  sacred  and 
inviolable.  The  patrimony  of  the  poor 
man  lies  in  the  strength  and  dexterity 
of  his  own  hands,  and  to  hinder  his 
employing  this.strength  and  dexterity 


in  what  manner  he  thinks  proper, 
without  injury  to  his  neighbor,  is  a 
plain  violation  of  this  most  sacred 
property.  It  is  a  manifest  encroach- 
ment upon  the  just  liberty  both  of  the 
workman  and  of  those  who  might  be 
disposed  to  employ  him.  As  it  liinders 
the  one  from  working  at  wliat  he 
thinks  proper,  so  it  hinders  the  others 
from  employing  whom  they  think 
proper.'  Adam  Smith,  Wealth  of  Na- 
tions, bk.  1,  ch.  10." 

37  But  see  Stewart  v.  Erie  &  W. 
Transp.  Co.,  17  Minn.  372  (Gil.  348) 
in  which  it  was  said  that  "a  monop- 
oly is  not  necessarily  unlawful,  for 
it  may  be  created,  permitted,  or  toler- 
ated by  law.  But  we  agree  with  the 
plaintiff's  counsel,  and  with  the  cases 
by  him  cited,  that  it  is  against  the 
general  policy  of  the  law  to  destroy 
or  interfere  with  free  competition,  or 
to  permit  such  destruction  or  iater- 
ference.  •  •  •  An  unauthoristed 
monopoly  is,  therefore,  against  public 
policy  as  destroying  and  interferii^S 
with  free  competition.  But  if  the 
right  to  exercise  a  monopoly  b«  *o"* 
ferred  by  public  authority,  that  fact 
is  conclusive  upon  the  question  of 
public  policy." 

88 << Monopolies,"  according  to  t^® 
Constitution  of  Wyoming  (Const. 
1889,  art.  1,  §30),  "are  contrary  *^ 
the  geniuj3  of  a  free  state  and  Bhall 
pot  be  allowed."  An  identical  ^**" 
laration  is  found  in  the  Constitution 
of  Tennessee  (Const.  1870,  a*"*-  ^' 
f  22),  and  a  declaration,  identical  ^^' 
cept  that  the  words  ' '  ought  not  *^  ^ 
allowed"  are  used  instead  o^  ^^^ 
words  "3hall  not  be  allowed,"  »*  *^^ 
Constitution  of  North  Carolina  (Const. 
1876,  art.  1,  §31),  The  Constitution 
of  Texas  (Const.  1876,  art.  1,  i^^ 
and    the    Constitution    of    Okl^«^* 
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There  is  a  class  of  grants^  however,  which,  although  resembling  mo- 
nopolies, are  distinguishable  therefrom  and  are  frequently  held  valid. 
''In  the  whole  period  of  that  historic  struggle,  in  the  forum  and  on  the 
field,  which  marked  the  birth,  growth,  and  full  maturity  of  the  genius 
of  English  free  government,"  says  one  of  the  federal  courts,^  ''the 
denunciation  against  monopolies  was  never  leveled  at  any  claim  of 
right  to  exclusive  privilege  held  under  an  act  of  parliamrat.  In  the 
Slaughterhouse  Cases,^  *  *  *  it  was  said  by  Mr.  Justice  Miller 
in  delivering  the  opinion  of  the  court:  'We  think  it  may  be  safdy 
affirmed  that  the  parliament  of  Qreat  Britain,  reprepenting  the  people 
in  their  legislative  functions,  and  the  legislative  bodies  of  this  conn- 
try,  have  from  time  immemorial  to  the  present  day  continued  to  grant 


(Const.  1907,  art.  2,  {32)  eaek  de- 
clares that  "  monopolieis  are  contrary 
to  the  genius  of  a  free  government, 
and  shall  never  be  allowed,''  and  the 
Constitution  of  Arkansas  (Const. 
1874,  art.  2,  1 19)  that  they  "are  con- 
trary to  the  genius  of  a  republic,  and 
shall  not  be  allowed.''  In  the  Con- 
stitution of  Maryland  (Const,  1867,' 
Declaration  of  Bights,  art.  41)  it  is 
declared  that  '^  monopolies  are  odious, 
contrary  to  the  spirit  of  a  free  gov- 
ernment and  the  principles  of  eom- 
merce,  and  ought  not  to  be  suffered." 
The  Louisiana  Constitution  of  1879, 
which  was  adopted  subsequently  to  the 
decision  in  the  Slaughter  House  Cases, 
16  Wall.  (U.  S.)  36,  21  L.  Ed.  394, 
wherein,  notwithstanding  a  vigorous 
dissent,  it  was  held  that  the  grant  by 
the  state  of  the  exclusive  privilege  of 
slaughtering  cattle  in  the  vicinity  of 
New  Orleans  was  valid  as  an  exercise 
of  the  police  power  (see  generally 
i  3385,  infra),  expressly  provided  (art. 
248)  that  ''the  police  juries  of  the 
several  parishes  and  the  constituted 
authorities  of  all  incorporated  munici- 
palities of  the  State  shall  alone  have 
the  power  of  regulating  the  slaughter- 
ing of  cattle  and  other  live  stock  with- 
in their  respective  limits;  provided,  no 
monopoly  or  exclusive  privilege  shall 
exist  in  this  state,  nor  such  business 
be  restricted  to  the  land  or  houses  of 


any  individual  or  oorporation^^'  ete. 
(same  provision^  La.  Const.  1913,  art. 
276),  and  further  (Schedule,  art.  258), 
that  "the  monopoly  features  in  the 
charter  of  any  corporation  now  exist- 
ing in  the  6tate,  save  such  as  may  be 
contained  in  the  charters  of  railroad 
companies,  are  hereby  abolished." 

A  constitutional  provision  abolish- 
ing the  monopolistic  features  of  cor- 
porate charters  (the  provision  in- 
volved being  the  one  in  the  Louisiana 
Constitution  quoted  supra,  this  note) 
cannot  be  given  retroactive  operation 
as  to  charters  containing  monopolistic 
features  valid  when  the  charters  were 
granted  (New  Orleans  Qas  Light  Co. 
v.  Louisiana  Light  4b  Heat  Producing 
4b  Manufacturing  Co.,  115  V,  8.  660, 
29  L.  Ed.  516,  followed  in  New  Or- 
leans Water  Works  Co.  v.  Bivers,  115 
17.  8.  674,  29  L.  Ed.  525.  Compare 
McBee  v.  Wilmington  ft  B.  B.  Co.,  47 
N.  O.  186)  unless  such  features  are 
mere  police  regulations.  Butchers' 
Union  Slaughter  House  ft  Live  Stock 
Landing  Co.  v.  Crescent  City  Live 
Stock  Laliding  ft  Slaughter  House  Co. 
(Butchers'  Union  Case),  111  U.  8.  746, 
28  L.  Ed.  585. 

M  Laredo  t.  International  Bridge 
ft  Tramway  Co.,  66  Fed.  246. 

40 16  WaU.  (U.  S.)  36,  21  L.  Ed. 
394. 
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to  persons  and  to  corporations  exclusiye  privileges — ^privileges  denied 
to  other  eitizens,  privileges  whieh  come  within  any  just  definition  o£ 
tiie  word  ''monopoly"  as  much  as  those  now  under  consideration — 
and  that  the  power  to  do  this  has  never  been  questioned.  Nor  can 
it  be  truthfully  denied  that  some  of  the  most  useful  and  beneficial 
enterprises  set  on  foot  for  the  general  good  have  been  made  sueoess- 
fill  by  means  of  these  exclusive  ri^ts,  and  could  only  have  been  con* 
ducted  to  sneeess  in  that  way.'  There  are  classes  of  exclusive  privileges 
which  certainly  do  not  amount  to  '  monopdiesy '  within  the  meaning 
of  the  conVLon  law  or  of  the  Texas  Coostitution.^  Courts  of  last  resort 
have  generally  refrained  from  propounding  an  authoritative  afSrma- 
tive  definition  of  the  'monopoly'  so  odious  to  the  common  law  and 
to  the  genius  of  a  free  government.  It  would  try  the  power  of  ex« 
pression  of  meet  judges,  if  net  of  human  speech,  to  frame  such  a 
definition,  outside  of  which  a  grant  or  contract  must  wholly  and 
clearly  rest  to  escape  the  stroke  of  nullity.  It  has  therefore  generally 
been  deemed  wise  and  safe  to  use  rather  the  process  of  exclusion^ 
and  determine  what  is  not  a  monopoly,  so  far  as  the  case  in  hand  re-» 
quired. ' '  *■  Under  the  express  provision  of  the  United  States  Constitu- 
tion,**  Congress  has  power  to  grant  to  authors  and  inventors  the  ex- 
clusive right,  for  a  limited  period,  to  their  respective  writings  and 
inventions,  and  thus,  in  effect,  to  confer  monopolies  upon  them  in  tbe 
matter  thereof.^    Moreover,  as  Mr.  Eddy  says  in  his  work  on  Gom- 


41  For  tke  provision  of  the  Texas 
GonBtittttiott  ea  the  subjeet  of  aionop- 
olios,  tee  Aote  38,  aups'a. 

49  The  eonatitutionB  of  a  number  Of 
the  Btateoi  however,  either  forbid  ab- 
solutely the  grajiting  of  exclusive  or 
special  privileaes  to  aay  citizen  or 
cIms  of  dtizens  or  provide  that  no 
such  privileges  shall  be  granted  that 
shall  not  be  alterable  or  revocable 
by  the  legislature.  See  Stimson  's  Fed- 
eral and  State  Ck>iistitutione^  p.  1299 
U6. 

43 Art.  I,  |8. 

4A0f  patealv  and  copyrights,  the 
Missouri  Oourt  of  Appeals  has  said: 
''Patents  issued  to  inventors  are  some- 
times referred  to  as  grants  of  ex- 
clusive privileges.  But  there  is  no 
grant  in  the  ease.  The  inventor  has 
a  natural  ownership  in  the  product  of 
his   brain.     The   government    confers 


nothingi  but  only  protects  hixa  in  the 
enjoyment  of  that  which  is  already 
his.  If  the  stranger  is  hindered  by 
this  protection,  he  is  only  hindered 
-against  invasion  of  another's  right. 
In  this  case,  also,  he  may  be  '  excluded 
from  that  to  which  he  never  had  any 
right,'  but  is  not,  therefore,  wronged. 
The  protection  of  copyright  staads 
apon  the  same  footing  of  natural, 
positive,  and  impregnable  right  and 
ownership  in  the  author  or  eompoaer. 
Here,  an  elsewhere  in  the  necessary 
disoiplining  of  humanity,  the  eivO 
law  advances  in  aid  of  natural  jus- 
tice. It  imposes  no  privation  or  ex- 
clusion upon  any  one,  but  holds  all 
mankind  to  observance  of  the  uni- 
versal law  which  forbids  the  appro- 
priation of  another 's  property  without 
his  consent."  St.  Louis  Gaslight  Co. 
V.  St.  Louis  Gas,  Fuel  &  Power  Co., 
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binatiooS}^  ''the  legklatures  of  the  several  states  may,  within  the 
limits  of  their  respective  constitutions,^  grant  certain  privil^pes  in 
the  nature  of  a  mono^ljr  for  the  good  of  the  entire  public.*'    And 

16  Ho.  App.  52,  69.    8ee  also,  in  tbis     spedftl  privileges  vdthout  oveTtnrning 
conneollon,  the  disflentiitgr  opinioii  t>f 
Mr.   Jostiee   Field   in   the   Blftugbter 
Hovwe  CaMB^  16  Wall.  (U.  6.)  86,  £1 
L.  Ed.  394. 

That  copyrights  and  patents  do  not 
absolve  their  owners  from  violations 
of  anti-trust  laws,  see  ({3395,  3396, 
infra. 

4^1  Eddy,  Combinations,  19,  86. 

Mln  an  early  case,  decided  by  the 
Supreme  Court  of  Pennsylvania,  sueh 
court  declared  that  it  seemed 
'^  scarcely  necessary  to  3ay  that  mo- 
nopolies are  not  prohibited  by  the 
Constltntion;  and  that  to  abolish 
them  would  destroy  many  of  onr  most 
useful  institutions.  Every  grant  of 
privilege  so  far  as  it  goes,  is  ex- 
clusive; and  ev^ry  exclusive  privilege 
is  a  monojioly.  Not  only  is  every  rail- 
road, turnpike,  or  canal  such,  but  every 
bank,  eeUege,  hospital,  asylum,  or 
church,  is  a  monopoly;  and  the  ten 
thousand  beneficial  societies  incorpor- 
ated by  the  executive  on  the  eertifl- 
cates  «f  their  legality,  by  the  attorney- 
general  aad  Judges  of  the  Supreme 
Court,  are  all  monopolies. "  In  re  Phil- 
adelphia if  T.  B.  Co.,  6  Whart.  (Pa.) 
25,  36  Am.  Dec.  202. 

So  also,  in  a  ease  decided  by  the 
Supreme  Court  of  California  a  num- 
ber of  years  ago,  in  which  it  waa 
held  that  the  act  conferring  ''certain 
special  privileges,  in  the  nature  of  a 
franchise"  in  connection  with  the 
construction  and  operation  of  a  tele- 
graph fine  was  not  unconstitutional, 
it  was  stated  that  "much  is  said 
about  the  odious  character  of  monopo- 
lies, in  which  we  entirely  agree,  but 
such  arguments  should  properly  be  ad- 
dressed to  the  Legislature,  with  whom 
the  power  is  vested.  We  cannot  deny 
the  existence  of  the  power  to  grant 


the  legislat^n  of  centuries  and  the 
whole  system  of  jurisprudence  upon 
the  subject  of  franchises  and  vested 
rights  of  property.''  California  State 
Tel.  Co.  V.  Alta  TeL  Co.,  22  Cal.  398. 

For  provisions  on  the  subject  of 
mtmopolies  in  various  of  the  state 
constitutions,  see  note  38,  supra,  this 
section. 

47  < '  Monopolies  are  favorites  neither 
with  courts  nor  people.  They  operate 
in  restraint  of  competition,  and  are, 
hence,  as  a  rule,  detrimental  to  the 
public  welfare;  nor  are  they  at  all 
allowable  except  where  the  resultant 
advantage  is  in  favor  of  the  public, 
as,  for  instance,  where  a  water  or  a 
ga?  company  could  not  exist  except  as 
a  monopoly.''  Seranton  Elec.  Light 
k  Heat  Co.  's  Appeal,  122  Pa.  St.  154, 
1  L.  B.  A.  235,  9  Am.  St.  Bep.  T9, 
15  Atl.  446. 

In  State  v.  Milwaukee  Gaslight  CO., 
29  Wis.  454,  9  Am.  Rep.  598,  holding 
valid  t^e  charter  grant  to  the  Mil- 
waukee Gaslight  Company  of  the 
exclusive  right  and  authority  to  manu- 
facture and  sell  gas  in  the  city  of 
Milwaukee,  the  court  said*:  ''We  had 
supposed  the  law  to  be  quite  well 
settled  that  the  sovereign  authority 
might  grant  special  privileges  to  cor- 
porations and  individuals  without  vio- 
lating any  constitutional  principle.  It 
is  frequently  and  constantly  done  by 
enacting  various  acts  of  incorporation 
of  private  companies  for  building  and 
operating  railroads,  plank-roads,  fer- 
ries and  toll-bridges;  and  for  many 
other  objects  upon  which  private  skill 
and  capital  can  be  employed.  It  is 
important  that  these  corporations  be 
created,  although  •  they  sometimes  be- 
come great  monopolies  and  are  in- 
jurious to  freedom  of  trade  and  the 


5428 


§3384] 


PbIVATE   C0BPOBATION8 


[Ch.54 


municipalities  Trlthin  the  powers  granted  by  the  legislature  frequently 


jMrogresB  of  imprayement.  But  it  is 
not  obvious  upon  what  principle  the 
power  of  the  legislature  to  pass  such 
acts  can  be  denied.  The  legislature 
retain^  control  over  such  charters  in 
this  state,  and  has  the  power  to  take 
away  any  exclusive  privilege  or  fran- 
chise which  it  may  have  improvidently 
granted. ' ' 

The  grant  in  the  amended  charter 
of  the  Norwich  Gas  Light  Company 
of  the  exclusive  right  to  lay  gas  pipes 
in  the  streets  of  the  city  of  Norwich 
is  invalid  as  the  grant  of  a  monopoly. 
Norwich  Gas  Light  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  19. 

The  special  charter  of  the  Memphis 
Water  Company  whereby  it  was  given 
the  privilege,  exclusive  for  thirty 
years,  of  laying  pipes  in  the  streets 
of  the  city  of  Memphis  and  supplying 
water  to  the  inhabitants  thereof  is 
not  invalid  as  creating  a  monopoly. 
Memphis  v.  Memphis  Water  Co.,  6 
Heiflk.  (Tenn.)  495,  approving  Lord 
Coke's  definition  of  a  monopoly 
(quoted  in  |  3380,  supra)  which  it  er- 
roneously stated  was  adopted  in  the 
case  of  Charles  Biver  Bridge  v.  War- 
ren Bridge,  11  Pet  (IT.  6.)  420,  9 
L.  Ed.  773,  while,  as  a  matter  of  fact, 
the  definition  in  question  was  incor- 
porated in  the  dissenting  opinion  of 
Mr.  Justice  Story  in  that  ease,  where- 
in the  court  said:  "The  question 
then  is  narrowed  down  to  the  inquiry, 
did  the  individuals  composing  the 
Memphis  Water  Company  have  the 
right,  before  their  incorporation,  in 
common  with  all  others  [see  1 3380, 
supra],  to  erect  water  works  in  Mem- 
phis, to  take  up  pavements,  occupy  the 
streets  and  do  such  things  as  were 
necessary  and  proper,  in  completing 
their  water  works  f  It  is  clear  that 
none  had  the  right  to  do  these  things 
except  the  city  of  Memphis,  by  virtue 
of   its    corporate    powers;    and    this 


right,  on  the  part  of  the  city,  was 
exclusive  until  it  was  taken  away  by 
the  legislature  and  transferred  to  the 
Memphis  Water  Company.  It  is  no 
more  a  monopoly  when  conferred  on 
the  water  company,  than  when  it  be- 
longed to  the  city  of  Memphis^  It 
was  an  exclusive  privilege  when  exer- 
cised by  the  city,  but  it  was  not  a 
monopoly.  It  is  an  exclusive  privilege 
in  the  Memphis  Water  Company,  but 
not  a  monopoly."  See  also  Crescent 
City  Gaslight  Co.  v.  New  Orleans  Gas- 
light Co.,  27  La.  Ann.  138.  And  com- 
pare St.  Louis  Gaslight  Co.  v.  St.  * 
Louis  Gas,  Fuel  k  Power  Co.,  16  Mo. 
App.  52. 

In  Brenham  v.  Brenham  Water  Co., 
67  Tex.  542,  4  S.  W.  143  (see  note 
48,  infra,  this  section),  however,  the 
court  said:  ''It  has  been  said  *  *  * 
that  there  can  be  no  monopoly  in  the 
use  of  a  street  to  lay  down  gas  or 
water  mains  or  pipes,  because  it  is  not 
a  matter  of  common  right  to  use 
streets  for  such  purpose.  This  may 
be  admitted  without  affecting  the 
question  before  us.  When  such  use, 
however,  is  but  a  means  to  the  ex- 
ercise of  an  exclusive  right  to  sell 
water,  and  to  compel  a  city  or  its 
inhabitants  to  buy  it,  it  wiU  be  found 
difficult  to  separate  the  means  from 
the  end  intended  to  be  accomplished. 
*  *  *  It  will  not  do  to  say  that  an 
exchisive  right  in  a  municipal  cor- 
poration to  operate  water  or  gas 
works  stands  upon  the  same  ground 
as  does  such  exclusive  right  held  by 
a  private  corporation  or  an  individual. 
In  the  one  case  the  right  is,  in  effect, 
exercised  by  the  people,  who  are  to  be 
affected  by  it,  and  not  for  profit,  but 
for  the  welfare  and  convenience  of 
the  pi4>lic  and  the  inhabifants  of  the 
corporation.  The  correction  of  abuses 
in  its  management,  whereby  oppres- 
sion may  be  avoided,  is  in  the  hands 
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grant  franehises  and  enter  into  contracts  which  confer  npon  indi- 


of  the  people,  while,  on  the  other  hand, 
Bueh  works  are  operated  for  private 
gain,  with  every  incentive  to  oppres- 
sion, without  power,  in  those  to  be 
affected,  to  relieve  themselves  from 
it.  In  the  one  case  the  exclnsive  right 
may  create  a  monopoly,  and  in  the 
other  not.  The  exclnsive  rights  given 
by  the  contract  [municipal  ordinance] 
before  ns  lead  to  the  same  results 
as  a  moAopoly  in  any  other  matter; 
and  whether  a  monopoly  or  not  is  best 
ascertained  by  the  results  which  are 
brought  about  by  a  contract  or  law, 
and  the  exercise  of  rights  the  one  or 
the  other  may  profess  to  confer.'' 

In  granting  the  Broadway  and  Lo* 
cust  Point  Ferry  Company  the  ex- 
clusive right  to  hold  and  use  the  end 
of  a  certain  wharf  for  ferry  purposes, 
the  Maryland  legislature  did  not  con- 
travene the  4]3t  section  of  the  Mary- 
land Declaration  of  Bights  [see  note 
38,  supra,  this  section]  which  forbids 
monopolies.  Broadway  &  L.  P.  Ferry 
Co.  V.  Hankey,  31  Md.  346.  ''We  are 
at  a  loss,"  said  the  court,  ''^to  com- 
prehend how  the  privilege  granted  to 
the  appellant  by  the  charter  is  ob- 
noxious to  [the]  •  •  •  objection 
[that  it  violates  such  section].  It  is 
not  a  monopoly  in  any  sense;  but  a 
privilege  conferred  on  the  company 
to  be  exercised  for  the  public  benefit; 
such  a  grant  by  this  legislature  has 
never  been  considered  as  creating  a 
monopoly,  and  no  authority  has  been 
cited  which  sustains  such  a  propo- 
sition.'' 

Wisconsin  has  an  '' indeterminate 
permit"  which  "is  a  public  privilege 
emanating  direct  from  the  state  to 
own,  operate,  manage,  or  control  any 
plant  or  equipment,  or  any  part  of  a 
plant  or  equipment  within  the  state 
for  the  production,  transmission,  de- 
livery, or  furnishing  of  heat,  light, 
water,  power,  either  directly  or  in- 


directly to  or  for  the  public,  and  is 
perpetual  and  exclusive,  subject  to 
the  conditions  of  the  public  utility 
law."  La  Crosse  v.  La  Crosse  Gas 
4b  Electric  Co.,  145  Wis.  408,  130  N. 
W.  530  (headnotOy  citing  State  v. 
Kenosha  Elec.  B.  Co.,  145  Wis.  337» 
129  N.  W.  600,  by  Judge  MarshaU). 

Exclusive  sehoolbook  contracts  are 
not  necessarily  invalid  under  the  law 
prohibiting  monopolies.  Dickinson  v. 
Cunningham,  140  Ala.  527,  37  So.  345; 
State  .V.  Haworth,  122  Ind.  462,  7  L. 
B.  A.  240,  23  N.  E.  946;  Leeper  v. 
State,  103  Tenn.  500,  48  L.  B.  A.  167, 
53  S.  W.  962;  Band,  McNaUy  &  Co. 
V.  Hartranf  t,  29  Wash.  591,  70  Pac.  77. 

A  special  charter,  granted  by  the 
Louisiana  legisHature,  which  gave  tjo  a 
gaslight  company,  as  it  was  possible 
at  the  time  validly  to  do,  the  ex- 
elusive  right  for  a  period  of  fifty  years 
of  making  and  supplying  gas  in  the 
city  of  New  Orleans  constituted  a 
contract  which  could  not  be  impaired 
by  the  provision,  in  the  subsequently- 
adopted  Louisiana  Constitution  (see 
note  38,  supra,  this  section),  abolish- 
ing the  monopoly  features  of  corporate 
charters.  New  Orleans  Gas  Co.  v. 
Louisiana  Light  4b  Heat  Producing  & 
Manufacturing  Co.,  115  U.  S.  650,  29 
L.  Ed.  516,  followed,  in  the  matter  of 
the  charter  of  a  water  company,  in 
New  Orleans  Water  Works  Co.  v. 
Bivers,  115  U.  S.  674,  29  L.  Ed.  525. 
See  also  St.  Tammany  Water  Works 
Co.  V.  New  Orleans  Water  Works,  120 
U.  S.  64,  30  L.  Ed.  563,  following 
New  Orleans  Water  Works  C6.  v. 
Bivers,  supra.  Impairment  of  con- 
tract obligations  cannot  be  urged, 
however,  when  the  exclusive  privilege 
was  a  police  regulation.  Butchers' 
Union  Slaughter  House  &  Live  Stock 
Landing  Co.  v.  Crescent  City  Live 
Stock  Landing  &  Slaughter  House  Co. 
(Butchers'   Union   Case),   111   U.   S. 
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viduals  and  t^orporatioiifi  certain  ex/slusive  rif kts.  But  theae 
are  granted  only  in  connection  with  the  performance  of  some  public  or 
quasi-puMic  service,  and  are  jealously  regarded  by  both  the  people  and 
the  courts.  •  *  •  There  is,  however,  such  a  conflict  among  the 
authorities  as  to  the  rights;  of  municipalities  to  grant  exdusiye 
privileges  that  no  proposition  of  general  validity  can  be  laid  down,  but 
each  case  as  it  arises  must  be  considered  in  connection  witji  the  con- 
stitutional provisions  and  the  legislative  enactments  of  the  particular 
state/ '^    There  is  one  rule  connected  with  this  subject^  however, 

7^   26   L.   Ed.  585.     dee  note  53^      itreet  railtoad  tracks  oi»  sfareeto  too 


§3365,  infra. 

For  the  leading  case  oustaining  the 
propoBition  that  exelusiveness*  in  a 
grant  by  the  state  will  not  be  implied, 
see  Charles  Eiver  Bridge  v.  Warren 
Sridge,  11  Pet.  (U.  8.)  420,  9  L.  Ed. 
778. 

48  The  ^  following  cases  are  cited 
merely  as  illustrating  the  divergeace 
of  views  referred  to,  and  the  respective 
holdings  noted  must  be  understood  as 
going  only  to  the  broad  objection  that 
the  grant  recited  was  a  violation  of 
the  law  prohibiting  monopolies  and 
not  as  indicating  any  one  particular 
line  of  reasoning  nor  as  having  any- 
thing to  do  with  the  question  of  the 
validity  of  the  several  grants  viewed 
from  any  standpoint  other  than  the 
law  of  monopolies. 

United  States.  Laredo  v.  Interna* 
tional  Bridge  ft  Tramway  Co.,  66  Fed. 
246  (holding  valid  a  city  ordinance 
whereby  the  city  for  a  money  consid- 
eration gave  a  right  of  entry  upon 
certain  of  its  streets  and  lands  to  an 
international  bridge  and  agreed  not  to 
exercise  its  exclusive  ferry  franchise 
for  a  period  of  25  years). 

Indiaxuk  Indianapoli3  Cable  St.  IL 
Co.  V.  Citizens  St.  B.  Co.,  127  Ind.  369^ 
8  L.  B.  A.  539,  26  N.  E.  893,  24  N.  £. 
1054  (declaring  that  the  rule  which 
renders  monopolies  illegal  ''applies 
only  to  such  things  as  are  of  common 
right,  and  is  never  to  be  applied  to 
such  things  as  are  in  their  nature  a 
monopoly,"   e.    g.,    the    right    to    lay 


narrow  to  be  occupied  by  the  tracks 
of  more  than  one  eossyany);  Citizens 
Natural  Qaa  4b  Mining  Co.  v.  Town  of 
Elwood,  114  Ind.  332»  16  N.  B.  624 
(holding  that  "a  municipal  eorpora^ 
tion  cannot  grant  to  any  faei  or  gas 
supply  company  a  mkonxxp&ky  of  its 
streets"). 

Iowa.  Davenport  Gas  lb  Electric 
Co.  V.  Davenport,  124  Iowa  22,  98  N. 
W.  892  (holding  valid  a  grant  by  a 
city  of  an  exclusive  lighting  f  raaehiae 
for  25  years) ;  Des  Monies  St  B.  Co.  v. 
Des  Moines  Broad-Gauge  St.  B.  Ca,  73 
Iowa  518,  35  N.  W.  602,  33  N.  W.  619 
(holding  valid  a  city  ordinance  grant- 
ing an  exclnaive  ntreet  railroad  fran- 
chise for  a  period  of  30  years). 


O'Neal   V. 
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Kan.  389,  150  Pac.  5S1  (holding  v^d 
a  grant  by  a  city  to  the  highest  bid- 
der of  the  exclusive  right  to  remove 
all  garbage). 

KiBtiioiqr.  Tmeadale  v.  Newport, 
28  Ky.  L.  Bep.  840,  90  8.  W.  589  (hold- 
ing valid  a  city  ordinance  providing 
for  the  sale  at  public  bidding  of  the 
exclusive  privilege  of  su{>plying  the 
city  with  gas  for  20  years,  the  fran- 
ehiae  granted  to  be  in  force  in  the 
corporate  limits  as  they  than  existed 
or  aa  they  might  thereafter  be  en- 
larged). 

Katefli  SUte  v.  Bebb,  100  Me.  180, 
60  Atl.  874^  4  Ana.  Caa.  275  (holding 
valid  a  city  ordinance  giving  the  ex- 
clusive privilege  of  collecting  and  re- 
moving all  refuse  matter  constituting 
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which  may  be  accepted  as  fairly  well  settled,  and  that  one  is  the  rule 
that^  in  any  event,  a  municipality  can  grant  an  exclusive  franchise 


hoase  offal  ot  •will,  within  the  city,  to 
a  person  or  to  perfons  specially  ap- 
pointedj  and  prohibiting  all  other  per- 
sons from  engaging  in  such  business). 

Mieliigaa.  Grand  Bapids  v.  De 
Viies,  12S  Hiok.  570,  82  N.  W.  269 
(holding  valid  a  city  ordinance. provid- 
ing for  the  issuance  of  an  exclusive 
license  to  collect  and  remove  garbage, 
offal,  dead  animals  and  other  refuse 
matter). 

Mtataiia.  Davenport  v.  Klein- 
sehmidty  6  Mont.  502,  IS  Pac.  249 
(holding  void  the  grant  by  city  ordi- 
nance of  the  exclusive  right  to  supply 
the  city  with  water  for  municipal  and 
fire  purposes  for  a  period  of  20  years;. 

Mlmaka.  Ber  v.  Boss,  64  Neb.  710, 
57  L.  B.  A.  805,  97  Am.  St.  Bep.  676, 
90  N.  W.  869  (holding  void  a  city  ordi- 
nance which  provided  that  any  person 
who,  without  a  contract  from  the  eity 
so  to  do^  shonld  collect  or  remove  any 
dead  animals,  garbage,  ashes^  fllth, 
offal,  ni|^t  soil  or  other  refuse  matter 
within  the  corporate  limits,  should  be 
deemed  gmlty  of  a  misdemeanor  and, 
upon  conviction,  be  findd). 

Kew  Jersey.  Gonover  v.  Long 
Branoh  Commission,  65  N.  J.  L.  167, 
47  Atl.  222  (holding  void  a  grant  by  a 
board  Bt  eommiflsioaers  of  an  exelu- 
sive  franchise  for  20  years,  for  the 
eoUectaon  and  cremation  of  garbage, 

etc.)- 

Vew  Tovk.  Parfitt  v.  Fergoaon,  3 
App.  Div,  176,  36  N.  T.  Supp.  466 
(holding  void  the  provision  in  m  eon* 
traet  between  a  town  board  and  a 
lighting  company  that  no  other  gas  or 
electric  light  company  should  have  the 
consent  of  the  board  to  extend  its 
audna  or  lay  its  pipes  or  conductors 
within  the  town  during  the  term  of  the 
agreement);  Boehester  v.  Gntberlett, 
73  Hise.  607,  133  N.  T.  Supp.  541 
(holding  valid  a  city  ordinance  pre- 


venting all  persons  excepting  the  eity 
contractor  from  engaging  in  the  busi- 
ness of  collecting  garbage). 

NoTth  OUolina.  Thrift  v.  Town 
Com'rs  Town  of  Elisabeth  City,  122 
K.  C.  31,  44  L.  B.  A.  427,  30  S.  E.  349 
(holding  void  a  grant  by  a  town  of  an 
exclusive  waterworks  franchise  for  a 
period  of  30  years). 

Pennsylvania.  Bailey  v.  Philadel- 
phia, 184  Pa.  et.  594,  39  L.  B.  A.  837, 
63  Am.  St.  Bep.  812,  39  Atl.  494  (hold- 
ings valid  the  provision  in  a  lease  of 
gas  works  by  the  city  owning  them 
that  during  the  term  of  the  lease  ''it 
will  do  nothing,  by  ordinance  or  other- 
wise, which  will  in  any  way  interfere 
with,  or  limit,  restrict,  or  imperil,  this 
exclusive  right  hereby  vested''  in  the 
corporation  lessee). 

Texas.  Ennis  Waterworks  v.  Ennis, 
105  Tex.  63,  144  S.  W.  930  (holding 
void  a  grant  by  a  city  of  an  exclusive 
franchise  to  a  water  company);  Bren- 
ham  V.  Brenham  Water  Co.,  67  Tex. 
542,  4  a  W.  143  (holding  void  a  city 
ordinance  giving  to  a  water  company 
the  exclusive  right  and  privilege  of 
supplying  water  to  the  city  and  its  in- 
habitants for  a  period  of  25  years. 
Quoted  in  note  47,  supra,  this  section) ; 
Hartford  Fire  Ins.  Co.  v.  Houston 
(Tex.  Civ.  App.),  110  S.  W.  975  (hold- 
ing void  the  contract  between  a  city 
and  a  water  company  whereby  the  lat- 
ter was  given  the  exclusive  privilege 
of  furnishing  water  for  fire  hydrants 
and  other  public  purposes  for  a  period 
of  25  years  and  longer  unless  at  or 
after  the  expiration  of  such  period  the 
city  should  elect  to  purchase  the 
waterworks.  Judgment  rev'd  on  an- 
other ground,  102  Tex.  317,  116  S.  W. 
36) ;  Ex  parte  London,  73  Tex.  Or.  App. 
208,  163  S.  W.  968  (holding  valid  a 
city  ordinance  prohibiting  all  persons 
excepting  the  garbage  superintendent 
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only  when  its  charter  expressly  authorizes  it  so  to  do  or  grants  powers 
to  which  the  power  to  grant  an  exclusive  franchise  is  indispensable.^ 

§3385.  Ezercifle  of  polioe  power  resoltiiig  in  numcqKily.  Aside 
from  any  other  ground  upon  which  grants  of  exclusive  privileges  •• 
may  be  sanctioned,  a  right  in.  the  nature  of  a  monopoly  acquired  as 
a  result  of  a  proper  exercise  of  the  x>olice  power  may  on  account  of 
its  genesis  bo  found  to  be  valid.  In  other  words,  the  common-law 
denunciation  of  monopolies,  strong  and  vigorous  as  it  is,  would  seem 
not  to  apply  to  mere  police  regulations  designed  to  promote  the 
physical  or  moral  well-being  of  the  general  public.'^  So  it  was  upon 
the  ground  of  an  exercise  of  the  police  power  that  the  decision  in  the 
Slaughter  House  Cases'^*  was  made  to  turn.*'  Indeed,  the  police 
power  has  been  said  * '  to  be  supreme  over  all  rules  of  action,  of  what- 
soever origin,  whether  mandatory  or  prohibitory,  in  civil  administra- 
tion," and  its  proper  ex^cise  may  justify  monopolies  or  exclusive 


from  engaging  in  the  basiness  of  cart- 
ing trash,  slops,  and  night  soil  for 
others). 

The  invalidity  of  the  exclusive  fea- 
ture of  a  contract,  in  the  form  of  an 
ordinance,  between  a  city  and  a  water 
company  wiU  not  extend  to  the  entire 
contract  when  "the  grant  of  the  ez- 
clnsive  privilege  can  be  rejected  with- 
out affecting  the  meaning  and  force  of 
the  ordinance  in  other  particulars." 
KimbaU  v.  Cedar  Bapids,  100  Fed.  802. 
Compare  Hartford  Fire  Ins.  Co.  v. 
Houston  (Tex.  Civ.  App.),  110  8.  W. 
973,  rev'd  102  Tex.  317,  116  S.  W.  36. 

4a  Water,  Light  &  Gas  Co.  v.  Hutch- 
ison, 207  U.  8.  385,  52  L.  Ed.  257 
(aff'g  144  Fed.  256),  and  Freeport 
Water  Co.  v.  Freeport  City,  180  U.  8. 
687,  45  L.  Ed.  679  (aff'g  186  HI.  179, 
57  N.  E.  862),  both  following  Detroit 
Citizens'  St.  B.  Co.  v.  Detroit  Ey.,  171 
U.  B.  48,  43  L.  Ed.  67  (aff 'g  110  Mich. 
d84,  35  L.  B.  A.  859,  64  Am.  8t.  Bep. 
350,  68  N.  W.  304),  in  which  the  court 
said:  '' Easements  in  the  public  streets 
for  a  limited  time  are  different  and 
have  different  consequences  from  those 
given  in  perpetuity.  Those  reserved 
from  monopoly  are  different  and  have 


different  consequences  from  those  fixed 
in  monopoly.  Consequently  those  given 
in  perpetuity  and  in  monopoly  must 
have  for  their  authority  explicit  per- 
mission, or,  if  inferred  from  other  pow- 
ers, it  is  not  enough  that  the  authority 
is  convenient  to  them,  but  it  must  be 
indispensable  to  them."  See  also  4 
McQuillin,  Municipal  Corporations, 
§  1633,  p.  3413,  and  the  numerous  state 
cases  therein  cited. 

iOSee  §3384,  supra. 

Bl  Coombs  V.  McDonald,  43  Neb.  632, 
62  N.  W.  41. 

M 16  Wall.  (U.  8.)  36,  21  L.  Ed.  394. 

M  See  note  38,  1 3384,  supra.  As  the 
exclusive  privilege  involved -in  that 
case  was  granted  as  a  police  regula- 
tion, there  was  no  impairment  of  con- 
tract obligations  in  the  subsequent 
disregard  of  the  exdusiveness  of  the 
privilege  by  the  city  of  New  Orleans 
acting  under  the  authority  of  arts.  248 
and  258  of  the  Louisiana  Constitution 
of  1879.  (See  note  38,  |  3384,  supra;) 
Butchers'  Union  Slaughter  House  & 
Live  Stock  Landing  Go.  v.  Crescent 
City  Live  Stock  Landing  &  Slaughter 
House  Co.  (Butchers'  Union  Case),  111 
U.  8.  746,  28  L.  Ed.  585. 
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privil^es  in  the  nature  of  monopolies  which  would  otherwise  be 
illegal.**  So  grants  of  exclusive  bridge  ••  and  of  exclusive  ferry  rights 
have  been  sustained  as  coming  within  the  police  power.'^^  ''As  the 
granting  of  exclusive  ferry  franchises  is  the  proper  exercise  of  the 
police  power  of  the  state,  it  follows/'  says  the  Supreme  Court  of 
North  Dakota,'^^  ''that  the  fact  that  such  a  grant  results  incidentally 
in  the  establishment  of  a  monopoly  does  not  bring  the  grai^t  within 
the  prohibition  of  our  Constitution.  It  is  not  a  business  that  any 
citizen  has  a  natural  right  to  pursue.  The  grantee  is  subject  to  the 
control  of  the  state  as  to  his  charges.'*  The  franchise  i»  given  in  ex- 
change for  the  engagement  of  the  grantee  to  perform  important  public 
duties — **  his  promise  to  operate  a  public  highway  over  which  all 


MSt.  Louis  Gaslight  Co.  v.  St.  Loais 
Qm,  Fuel  &  Power  Co.,  16  Mo.  App. 
52.  Said  the  court:  "The  state  is 
specially  charged  with  the  preserva- 
tion of  the  public  health,  morals,  and 
safety.  This  great  trust  would  be 
utterly  barren,  without  a  certain  para- 
mount right  and  authority  vested  in 
the  state  and  known  as  the  police 
power.  The  power  thus  entitled  ia 
found  to  be  supreme  over  all  rules  of 
action,  of  whatsoever  origin,  whether 
mandatory  or  prohibitory,  in  civil  ad- 
ministration. ' '  Bef  erring  to  what  was 
said  on  the  subject  in  the  Slaughter 
House  Cases  the  court  continued:  ''To 
this  exposition  of  the  transcendent 
efficacy  of  the  police  power  nothing 
need  be  added  to  show  that  when  act- 
ing within  its  legitimate  sphere,  and 
iinding  some  grant  or  regulation  of  an 
exclusive  and  prohibitory  character 
necessary  to  the  due  fulfillment  of  its 
purposes,  it  creates  what  might  other- 
wise be  denounced  as  an  odious  mo- 
nopoly, the  power  is  not  to  be  im- 
peded on  any  ground  of  general  nega- 
tion falling  short  of  the  highest  public 
necessity.  Private  interest  must  in 
thisy  as  in  many  other  instances,  give 
w^ay,  if  need  be,  to  that  paramount 
concern  for  the  public  health,  morals, 
and  safety,  in  whose  behalf  civil  gov- 
ernments are  instituted.  No  general 
objections  against  legislation  of  any 


sort  can  prevail  over  this  natural  and 
unquestionable  public  right,  and  no  in- 
terpretation of  them  can  reasonably 
include  it." 

See, generally,  the  subject  ''Monop- 
olies" (§§656-681)  in  the  chapter  on 
"Special  Privileges"  in  Freund's  Po- 
lice Power. 

MBinghampton  Bridge,  3  Wall.  (U. 
6.)  61,  18  L.  Ed.  137;  Bridge  Proprie- 
tors V.  Hoboken  Land  &  Improvement 
Co.,  1  Wall.  (U.  S.)  116,  17  L.  Ed.  571. 
See  also  West  Biver  Bridge  v.  Dix,  6 
How.  (U.  8.)  507,  12  L.  Ed.  535. 

MMcBoberts  v.  Washburne,  10 
Minn.  23;  Patterson  v.  WdUmann,  5 
N.  D.  608,  33  L.  B.  A.  536,  67  N.  W. 
1040.  See  also  Carroll  v.  Campbell,  108 
Mo.  550, 17  8.  W.  884,  recognizing  that 
such  a  grant  might  have  been  validly 
made  by  the  legislature  "prior  to  the 
adoption  of  the  Constitution  of  1876." 
This  is  also  the  ground  on  which  grants 
of  the  exclusive  privilege  of  removing 
garbage  (see  note  48,  §  8384,  supra) 
are  sometimes  sustained. 

^Patterson  v.  Wollmann,  5  N.  D. 
608,  33  L.  B.  A.  536,  67  N.  W.  1040. 

58  As  to  the  effect  of  the  control  of 
the  state  over  rates  on  the  application 
of  anti-trust  statutes  to  combinations 
of  public  utilities,  see  {  3394,  infra. 

M  Where  the  privilege  granted  by 
the  state  might  have  been  exclusively 
exercised  by  it,  it  may  make  the  exer- 
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may  pass  on  the  same  tenns.''  To  the  same  point  were  the  statements 
of  Mr.  Justice  Field  in  his  dissenting  opinion  in  the  Slaughter  House 
Cases,^^  wherein,  addressing  himself  to  the  argument  that  the  grant 
of  the  exclusive  slaughter  house  and  kindred  priyil^^  involved  stood 
on  the  same  ground  as  exclusive  grants  of  feny,  bridge  and  turn- 
pike  privileges,  he  said:  '^ Those  grants  are  of  franchises  of  a  public 
character  appertaining  to  the  government  Their  use  usually  requires 
the  exercise  of  the  sovereign  right  of  eminent  domain.  It  is  for  the 
government  to  determine  when  one  of  them  shall  be  granted,  and  the 
conditions  upon  which  it  shall  be  enjoyed.  It  is  the  duty  of  the  gov- 
ernment to  provide  suitable  roads,  bridges  and  ferries  for  the  con- 
venience of  the  public,  and  if  it  chooses  to  devolve  this  duty  to  any 
extent,  or  in  any  locality,  upon  particular  individuals  or  corporations, 
it  may  of  course  stipulate  for  such  exclusive  privileges  connected  with 
the  franchise  as  it  may  deem  proper,  without  encroaching  upon  the 
freedom  or  the  just  rights  of  others.  The  grant,  with  exclusive 
privileges  of  a  right  thus  appertaining  to  the  government,  is  a  very 
different  thing  from  a  grant,  with  exclusive  privileges,  of  a  right  to 
pursue  one  of  the  ordinary  trades  or  callings  of  life,  which  is  a  right 
appertaining  BoLely  to  the  individual ' '  ^^  But  however  valid,  upon 
occasion,  a  police  regulation  resulting  in  a  virtual  monopoly  may  be, 
the  exercise  of  the  police  power  must  not  be  a  mere  sham  and  pretense 
if  the  grant  of  the  exclusive  privilege  conferred  is  to  be  saved  from 
the  illegality  which  would  otherwise  attach  to  it.®* 


§3^6.  Anti-trust  rtatutw  goEerally.  The  Federal  Anti-Trust 
Act,  the  provisions  of  which  are  of tenest  invoked,  is  the  one  approved 
on  July  2,  1890,  entitled^  *' An  act  to  protect  trade  and  commerce 


eise  of  mieh  privilege  ezchiaive  in  tb« 
hands  of  its  grantee.  State  v.  Haworth, 
122  Ind.  402,  7  L.  B.  A.  240,  23  N.  E. 
046. 

••  1«  Wan.  (U.  B.)  36,  21  L.  Ed.  394. 

61  See  also  in  this  eonneetlon,  Com. 
T.  Bacon,  13  Bush  (Ky.)  210,  26  Am. 
Bep.  180. 

SSSee  the  eonenrring  opinic^s  of 
Justices  Bradley  and  Field  in  Butch- 
ers' Uniun  Slaughter  House  ft  Live 
Stock  Landing  Co.  v.  Orescent  City 
Live  Stock  Landin^f  &  Slaughter  House 
Co.  (Butchers'  Union  Case),  111  U.  a 
746,  28  L.  Ed.  585,  and  the  dissenting 


epiniona  of  these  two  Justices  in  the 
Slaughter  House  Cases,  16  Wall.  (U. 
e.)  36,  21  L.  Ed.  304. 

68  In  United  States  v.  Trans-Mis- 
souri Freight  Ass'n,  166  U.  8.  200, 
41  L.  Ed.  1007,  the  court  had  under 
consideration  the  question  "as  to 
what  is  the  true  construction  of  the 
statute  [Sherman  Act],  assuming  that 
it  applies  to  common  carriers  by  rail- 
road. What  is  the  meaning  of  the  lan- 
guage as  used  in  the  statute  [section 
1],  that  'every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or 
conspiracy,   in   restraint   of  trade  or 
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againBt  unlawful  restraints  and  mionopolies,"   and  popularly  known 


commerce  among  the  fieveral  •toies 
or  with  foreign  nations,  is  hereby  de- 
clared to  be  illegal  f  Is  it  confined  to 
a  contract  or  combination  which  is 
only  in  unreasonable  restraint  of  tcade 
or  commerce^  or  does  it  include  wiiat 
the  language  of  the  act  plainly  and  in 
terms  covers,— all  contracts  of  that 
nature!"  Mr.  Justice  Peckham,  de- 
livering the  opinion  of  the  majority, 
said:  "We  are  asked  to  regard  the 
title  of  this  act  as  indicative  of  its 
purpose  to  include  only  those  contracts 
which  were  unlawful  at  common  law, 
but  which  require  the  sanction  of  a  fed- 
eral statute  in  order  to  be  dealt  with  in 
a  federal  court.  It  is  said  that  when 
terms  which  are  known  to  the  common 
law  are  used  in  a  federal  statute  those 
terms  are  to  be  given  the  same  mean- 
ing that  they  received  at  common  law, 
and  that  when  the  language  of  the 
title  is  '  to  protect  trade  and  commerce 
against  unlawful  restraints  and  mo- 
nopolies,' it  means  those  restraints 
and  monopolies  which  the  common  law 
regarded  as  unlawful,  and  which  were 
to  be  prohibited  by  the  federal  statute. 
We  are  of  opinion  that  the  language  * 
used  in  the  title  refers  to  and  includes 
and  was  intended  to  include  those  re- 
straints and  monopolies  which  are 
made  unlawful  in  the  body  of  the 
statute.  It  is  to  the  statute  itself  that 
resort  must  be  had  to  learn  the  mean- 
ing thereof,  though  a  resort  to  the  title 
here  creates  no  doubt  about  the  mean- 
ing of  and  does  not  alter  the  plain 
language  contained  in  its  text.''  In 
the  course  of  his  dissenting  opinion  in 
this  case,  however, — ^in  which  opinion 
Justices  Field,  Gray  and  Shires  con- 
rurred — Chief  Justice  (then  Associate 
Justice)  White  said:  "Admitting 
arguendo  the  correctness  of  the  propo- 
sition by  which  it  is  sought  to  include 
every  contract,  however  reasonable, 
within  the  inhibition  of  the  law,  the 


statute,  considered  as  a  whole,  shows, 
I  think,  the  error  of  the  construction 
placed  upon  it.  Its  title  is  '  An  Act  to 
Protect  Trade  and  Commerce  agaiBst 
Unlawful  Sestrainlts  and  Mwiopioli«9.' 
The  word  'unlawful'  clearly  distin- 
guishes between  contracts  in  restraint 
of  trade  which  are  lawful  and  those 
which  are  not.  In  other  words,  be- 
tween those  which  are  unreasonably 
in  restraint  of  trade,  and  consequently 
invalid,  and  those  which  are  reasonable 
and  hence  lawful.  When,  therefore,  in 
the  very  title  of  the  act  the  well  set- 
tled distinction  between  lawful  and 
unlawful  contracts  is  broadly  marked, 
how  can  an  interpretation  be  correct 
which  holds  that  all  contracts,  whether 
lawful  or  not,  are  included  in  its  pro- 
visions f  Whilst  it  is  true  that  the 
title  of  an  act  cannot  be  used  to  de- 
stroy the  plain  import  of  the  language 
found  in  its  body,  yet  when  a  literal 
interpretation  will  work  out  wrong  or 
injury,  or  where  the  words  of  the  stat- 
ute are  ambiguous,  the  title  may  be 
resorted  to  as  an  instrument  of  con- 
struction." Subsequently,  in  the  case 
of  Standard  Oil  Co.  v.  United  8tates> 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D  734,  Mr. 
Justice  Harlan  incorporated  in  his 
opinion,  in  which  he  concurred  in  the 
ultimate  holding  on  the  facts  but  dis- 
sented from  the  majority  view  that 
the  decree  affirmed  should  be  modified 
in  certain  respects,  a  lengthy  quota- 
tion from  the  majority  opinion  in 
United  States  v.  Trans-Missouri 
Freight  Ass'n,  supra,  including  the 
part  thereof  above  set  out.  But  al- 
though, in  this  case,  Mr.  Chief  Justice 
White,  speaking  for  the  majority  of 
the  court,  construed  the  act,  as  he  did 
in  United  States  v.  Trans-Missouri 
Freight  Ass'n,  supra,  as  prohibiting 
"undue"  restraints  only,  he  did  not, 
in  terms,  find  any  persuasive  force  in- 
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as  the  ''Sherman  Act/'  •*  The  act  of  October  15,  1914,  entitled  '* An 
Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes,"**  and  commonly  called  the 
** Clayton  Act"  has  also  been  before  the  courts ••  but,  by  reason  of 
the  recentness  of  the  date  of  its  enactment,  not  as  frequently  as  has  the 
Sherman  Act.  Aside  from  the  anti-trust  acts  which  have  been  passed 
by  Congress  •''  and  which  apply,  of  course,  only  when  interstate  trade 


hering  in  the  title  necessary  to  his  con- 
clusion. 

•4  26  U.  a  Stat.  L.  209,  7  Fed.  St. 
Ann.  p.  336  et  seq.  While  the  debates 
in  Congress  show  that  doubt  as  to 
whether  there  was  a  common  law  of 
the  United  States  which,  without  legis- 
lation, governed  the  subject  covered  by 
the  first  and  second  sections  of  the 
Sherman  Act  was  among  the  influences 
leading  to  the  passage  of  such  act,  they 
show,  and  this  conclusively,  that  the 
cause,  mainly  responsible  for  the  stat- 
ute, ''was  the  thought  that  it  was  re- 
quired by  the  economic  condition  of 
the  times;  that  is,  the  vast  accumula- 
tion of  wealth  in  the  hands  of  corpora- 
tions and  individuals,  the  enormous 
development  of  corporate  organiza- 
tion, the  facility  for  combination 
which  such  organizations  afforded,  the 
fact  that  the  facility  was  being  used, 
and  that  combinations  known  as  trusts 
were  being  multiplied,  and  the  wide- 
spread impression  that  their  power  had 
been  and  would  be  exerted  to  oppress 
individuals  and  injure  the  public  gen- 
erally." Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  34  L.  R.  A.  (N. 
6.)  834,  55  L.  Ed.  619,  641,  Ann.  Cas. 
1912  D  734.  Continuing,  the  court  said: 
' '  Although  debates  may  not  be  used  as 
a  means  for  interpreting  a  statute 
(United  States  v.  Trans-Missouri 
Freight  Asso.,  166  U.  S.  318,  41  L.  Ed. 
1019,  17  Sup.  Ct.  Bep.  548,  and  cases 
cited),  that  rule,  in  the  nature  of 
things,  is  not  violated  by  resorting  to 
debates  as  a  means  of  ascertaining  the 
environment  at  the  time  of  the  enact- 
ment of  a  particular  law;  that  is,  the 


history  of  the  period  when  it  was 
adopted. ' ' 

«38  U.  S.  Stat.  L.  730,  Fed.  St. 
Ann.  Idl6  Supp.  p.  266  et  sfq. 

W  Section  3  of  the  Clayton  Act 
which  is  considered  infra  this  chapter 
reads  as  follows:  ''That  it  shall  be 
unlawful  for  any  person  engaged  in 
commerce,  in  the  course  of  such  com- 
merce, to  lease  or  make  a  sale  or 
contract  for  sale  of  goods,  wares, 
merchandise,  machinery,  supplies  or 
other  commodities,  whether  patented 
or  unpatented,  for  use,  consump- 
tion or  resale  within  the  United 
States  or  any  Territory  thereof  or  the 
District  of  Columbia  or  any  insular 
possession  or  other  place  under  the 
jurisdiction  of  the  United  States  or  fix 
a  price  charged  therefor,  or  discount 
from,  or  rebate  upon,  such  price,  on 
the  condition,  agreement  or  under- 
standing that  the  lessee  or  purchaser 
thereof  shall  not  use  or  deal  in  the 
goods,  wares,  merchandise,  machinery, 
supplies  or  other  commodities  of  a 
competitor  or  competitors  of  the  lessor 
or  seller,  where  the  effect  of  lease,  sale, 
or  contract  for  sale  or  such  condition, 
agreement  or  understanding  may  be  to 
substantially  lessen  competition  or 
tend  to  create  a  monopoly  in  any  line 
of  commerce." 

67  Section  1  of  the  Clayton  Act  pro- 
vides that "  Anti-Trust  Laws  "as  used 
in  the  act  "includes  the  Act  entitled 
*  An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monop- 
olies,' approved  July  second,  eighteen 
hundred  and  ninety  [Sherman  Act, 
supra];     sections     seventy-three     to 
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or  coimnerce  is  involved,  the  several  states,  in  large  number  if  not 
without  exception,  have  passed  anti-trust  statutes  .which  apply  to  the 
trade  and  commerce  within  their  respective  boundaries.  The  majority 
of  such  statutes  are  similar  in  scope  even  though  variant  in  phrase- 
ology. Some  of  them,  indeed,  were  modeled,  as  far  as  was  possible 
considering  the  difference  in  the  trade  and  commerce  which  is  under 
the  control  of  the  state  governments  and  that  concerning  which  the  fed- 
eral government  may  legislate,  after  the  Sherman  Act.^* 

§3387.  Constitutionality  of  anti-trust  statutes — ^Federal  statutes. 
Both  the  Sherman  Act  ^  and  the  Clayton  Act  ''^  find  their  justification 


fieventy-seven,  iadasive,  of  aa  Act  en* 
titled  'An  Act  to  reduce  taxation,  to 
provide  revenue  for  the  Government, 
and  for  other  purposes/  of  August 
twenty-seventh,  eighteen  hundred  and 
ninety-four  [7  Fed.  St.  Ann.  pp.  346- 
347];  an  Act  entitled  'An  Act  to 
amend  flections  seventy-three  and 
seventy-six  of  the  Act  of  August 
twenty-seventh,  eighteen  hundred  and 
ninety-fonr,  entitled  ''An  Act  to  re- 
duce taxation,  to  provide  revenue  for 
the  Oovernment,  and  for  other  pur- 
poses," '  approved  February  twelfth, 
nineteen  hundred  and  thirteen  [Fed. 
St.  Ann.  1914  Supp.  p.  402] ;  and  also 
this  Act." 

The  Federal  Trade  Commission  Act, 
38  U.  S.  Stat.  L.  719,  Fed.  St.  Ann. 
1916  Supp.,  p.  114,  especially  provides 
in  section  5,  which  deals  with  the  reg- 
ulation of  unfair  competition,  that 
"no  order  of  the  commission  or  judg- 
ment of  the  court  to  enforce  the  same 
shall  in  anywise  relieve  or  absolve  any 
person,  partnership,  or  corporation 
from  any  liability  under  the  anti-trust 
acts." 

68  These  various  statutes  manifestly 
cannot  here  be  set  out  but  many  of 
them  will  be  referred  to  and  considered 
in  the  remaining  pages  of  this  chapter. 

Section  580  of  the  New  York  Penal 
Law  (Consol.  Laws,  c.  40)  which  pro- 
videsy  inter  alia,  that  "if  two  or  more 
persons  conspire  (1)  to  commit  a  crime 
or    *     •     *     (6)  to  commit  an  act  in- 


jurious *  *  *  to  tiade  or  commerce, 
»  *  •  ^m,||  Qf  them  is  guilty  of  a 
misdemeanor '  *  was  not  repealed  by  im- 
plication by  sections  340  and  341  oi  the 
General  Business  Law  (Consol.  Laws, 
c.  20)  which  provide  that  "every  con- 
tract, agreement,  arrangement  or  com- 
bination whereby  a  monopoly  in  the 
manufacture,  production  or  sale  in  this 
state  of  any  article  or  commodity  of 
common  use  is  or  may  be  created,  es- 
tablished or  maintained,  or  whereby 
competition  in  this  state  in  the  supply 
or  price  of  any  such  article  or  com- 
modity is  or  may  be  restrained  or  pre- 
vented, or  whereby  for  the  purpose  of 
creating,  establishing  or  maintaining 
a  monopoly  within  this  state  of  the 
manufacture,  production  or  sale  of  any 
such  article  or  commodity,  the  free 
pursuit  in  this  state  of  any  lawful 
business,  trade  or  occupation  is  or  may 
be  restricted  or  prevented  is  hereby 
declared  to  be  against  public  policy 
and  void."  People  v.  Dwyer,  160  N. 
Y.  App.  Div.  542,  145  N.  Y.  Supp.  748, 
nff'd  215  N.  Y.  46,  109  N.  E.  103. 

99  See  United  States  v.  E.  C.  Knight 
Co.,  156  U.  S.  1,  39  ii.  Ed.  325. 

"Under  its  power  to  regulate  com- 
merce among  the  several  states  and 
with  foreign  nations,  Congress  had  au- 
thority to  enact"  the  Sherman  Law. 
Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  Ed.  679. 

70  Elliott  Mach.  Co.  v.  Center,  227 
Fed.  124,  126. 
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in  the  commerce  clause  of  the  Constitution.'*  **The  plain  language 
of  the  grant  to  Congress  of  power  to  regulate  eommeree  among  the 
several  states,"  says  the  Supreme  Court  of  the  United  States,  'includes 
power  to  legislate  upon  the  subject  of  those  contracts  in  respect  to 
interstate  or  foreign  commerce  which  directly  affect  and  regulate  that 
commerce,  and  we  can  find  no  reasonable  ground  for  asserting  that  the 
constitutional  provision  as  to  the  liberty  of  the  individual  limits  the 
extent  of  that  power/'  "^  The  wisdom  of  the  Sherman  '^  and  the  Clay- 
ton Acts''*  was  a  questioh  exclusively  for  the  determination  of  Con- 
gress  ''^  and  with  that  question  a  court  has  no  right  to  concern  itself .'• 
Even  at  the  time  when  the  Supreme  Court  of  the  United  States  was 
construing  the  Sherman  Act  as  condemning  all  direct  restraints  upon 
interstate  commerce  irrespective  of  any  element  of  unreasonableness,^ 
such  court  sustained  the  statute  as  being  a  legitimate  exercise  of  the 
power  of  Congress  over  interstate  commerce  and  a  valid  regulation 
of  such  commerce  at  least  as  far  as  it  was  sought  to  be  applied  to  the 
nUitter  in  hand,  namely,  a  contract  between  competing  railroad  com- 
panies which  had  for  its  purpose  the  establishing  and  maintaining  of 
interstate  rates  and  fares  for  the  transportation  of  freight  and  pas- 


71  * '  Congress  has  the  power  to  estab- 
lish rules  by  which  interstate  and 
international  commerce  sfaaM  be  gov- 
erned, and,  by  the  [Sherman]  Anti- 
Trust  Act,  has  prescribed  the  rule  of 
free  competition  among  those  engaged 
in  such  commerce."  Northern  Securi- 
ties Co.  V.  United  States,  1^3  U.  S. 
397,  48  L.  Ed.  679. 

72Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  Ed. 
136.  See  also,  as  to  the  last-made 
point,  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  Ed. 
679;  Stewart  v.  W.'T.  Eawleigh  Med- 
ical Co.,  —  Okla.  -— ,  159  Pac.  1187. 

78  The  court  has  nothing  to  do  with 
the  wisdom  of  the  Sherman  Act  ''if 
once  its  purpose  be  authoritatively  de- 
clared. * '  United  States  v.  Com  Prod- 
ucts Beflning  Co.,  234  Fed,  964,  1015. 

74  United  States  v.  United  Shoe  Ma- 
chinery Co.,  234  Fed.  127,  150. 

75  Agreements  entered  into  by  man- 
ufacturers, the  necessary  effect  of 
whieh  is  to  restrain  trade  within  the 
purview  of  the  Sherman  Act  ''cannot 


be  taken  out  of  the  category  of 
the  unlawful  by  general  reasoning  as 
to  their  expediency  or  nonexpediency 
or  the  wisdom  or  want  of  wisdom  of 
the  statute  which  prohibited  their  be- 
ing made."  United  States  v.  Stand- 
ard Sanitary  Mfg.  Co.,  191  Fed.  172, 
182. 

'•"'When  the  nature  and  character 
of  the  contracts  create  a  conclusive 
presumption  bringing  them  within  the 
statute,  such  a  result  is .  not  to  be 
disregarded  by  the  courts  by  a  sub- 
stitution of  a  judicial  appreciation  of 
what  the  law  ought  to  be  for  the  plain 
judicial  duty  of  enforcing  the  law  aa 
it  is."  United  States  v.  SUndard 
Sanitary  Mfg.  Co.,  191  Fed.  172,  182. 

77  See  £.  Bement  ib  Sons  v.  National 
Harrow  Co.,  186  U.  S.  70,  46  L.  Ed. 
1058,  and  compare  United  States  v. 
American  Tobacco  Co.,  221  U.  S.  106, 
55  L.  Ed.  663;  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  1,  55  L.  £d. 
619,  34  L.  B.  A.  (N.  S.)  834,  Ann.  Caa. 
1912  D  734,  all  considered  in  $3391, 
infra. 
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sengers  on  the  roads  of  the  cOBtracting  eompanieB,  and  as  not  being 
unconstitutional  in  that  it  unlawfully  infringed  upcm  the  freedom  of 
contract  guaranteed  by  the  Fifth  Amendment.^^  After  the  announce- 
ment, by  the  Standard  Oil  and  Tobacco  deeisionSy  of  the  rule  of  r6a- 
son,*^  the  objection  was  raised  in  the  Caadi  Register  Case  that  the  Sher^ 
man  Act  w^  thereby  rendered  yague  and  uncertain,  and  incapable  of 
enforcement  by  the  criminal  prosecution  provided.  In  oYcrruling  the 
demurrer  to  the  indictment  in  such  case,  however,  the  District  Court 
held  that  the  act  'Ms  a  valid  criminal  statute,  sufficiently  dear  in  itself 
to  inform  the  accused  of  the  nature  and  cause  of  the  accusation  against 
them,  and  that  criminal  prosecutions  under  it  in  no  way  deprive  the 
defendants  of  liberty  or  property  without  due  prooess  of  law./'** 
When  this  decision  was  rendered,  the  Supreme  Court  of  the  United 
States,  as  the  District  Court  observed,  had  not  directly  passed  upon 
the  question  presented.  Subsequently,  however,  such  question  arose 
in  a  case  before  the  Supreme  Court  *^  and  its  decision  then  rendered 
was  in  accord  with  that  of  the  District  Court  in  the  Cash  Register 
Case.*^    Within  the  proper  subjects  of  equitable  cognizance,  as  estab- 


76  United  States  v.  Joint-TraiB« 
Afls'n,  171  U.  8.  605,  43  L.  Ed.  239. 

TOSee  8  3391,  infra. 

W  United  States  v.  Patter3on,  201 
Fed,  697.  (For  subBequent  steps  in 
this  prosecution,  see  United  States  v. 
Patterson,  205  Fed.  292,  and  Patterson 
V.  United  States,  222  Fed.  599.)  See 
also,  on  the  question  of  the  validity 
of  the  penal  provisions  of  the  Sherman 
Act,  United  States  v.  Ameriean  Naval 
Stores  Co.,  186  Fed.  592,  decided  prior 
to  the  Standard  Oil  and  Tobacco  cases. 

nKadh  V.  United  States,  229  U.  8. 
373,  57  L.  Ed.  1232^  rev'g  on  another 
ground  186  Fed.  489. 

ttin  delivering  the  opinion  of  the 
court,  in  Nash  v.  United  States,  supra, 
Mr.  Justice  Holmes  said:  ''The  objec- 
tion to  the  criminal  operation  of  ths 
statute  is  thought  to  be  warranted  hj 
Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  R. 
A.  (K.  S.)  834,  Ann.  Cas.  1912  D  734, 
and  United  States  v.  American  To- 
bacco Co.,  221  U.  S.  106,  55  L.  Ed. 
063.  Those  cases  may  be  taken  to 
have  eetablished  that  only  such  con- 


tracts and  combinations  are  within 
the  act  as,  by  reason  of  intent  or  the 
inherent  nature  of  the  eoatemplated 
acts,  prejudice  the  public  interests  by 
unduly  restricting  competition  or  un- 
duly obetmeting  the  eonrse  of  trade. 
221  U.  S.  179.  And  thereupon  it  is  said 
that  the  crime  thus  deHiied  by  the 
statute  contains  in  its  definition  an 
element  of  degree  tm  to  which  esti- 
mates may  differ,  with  the  result  that 
a  man  might  find  himself  in  prison 
because  his  honest  judgment  did  not 
anticipate  that  of  a  jury  of  less  com- 
petent men.  The  kindred  proposition 
that  'the  criminality  of  an  act  cannot 
depend  upon  whether  a  jury  may  think 
it  reasonable  or  unreasonable.  There 
must  be  some  definiteness  and  cer- 
tainty,' is  cited  from  the  late  Mr.  Jus- 
tice Brewer,  sitting  in  the  circuit  court. 
Toxer  v.  United  States,  4  Inters.  Com. 
Rep.  246,  52  Fed.  917,  919.  But,  apart 
from  the  common  law  as  to  the  re- 
straint of  trade  thus  taken  up  by  the 
statute,  the  law  is  full  of  instances 
where  a  man's  fate  depends  on  hie 
estimating  rightly,  that  is,  as  the  jury 
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lished  when  the  Federal  Constitution  was  adopted,  it  was  competent 
for  Congress  to  vest  the  circuit  courts  of  the  United  States  with  the 
jurisdiction  to  prevent  and  restrain  violations  of  the  Sherman  Act 
which  was  granted  by  section  4  thereof,  and  although  such  jurisdic- 
tion is  conferred  in  broad  and  general  terms,  it  will  be  deemed  to  be 
limited  so  as  not  to  extend  to  a  case  which  is  not  of  equitable  cognizance 
and,  therefore,  it  cannot  be  held  to  be  an  unwarranted  invasion  of  the 
rifi^t  to  trial  by  jury.**  So  of  the  7th  sectiim  of  the  Sherman  Act, 
the  Supreme  Court  of  the  United  States  has  said  that  ''there  can  be 
no  doubt  that  Congress  had  power  to  give  an  action  for  damages  to 
an  individual  who  suffers  by  breach  of  the  law,"  and  ''if  Congress 
had  power  to  make  the  acts  which  [lead]  *  *  *  to  the  damage 
illegal,  it  could  authorize  a  recovery  for  the  damage,  although  the  latter 
was  suffered  wholly  within  the  boundaries  of  one  state/'  •*  Concern- 
ing the  Clayton  Act,  it  has  been  held  that  Congress  had  the  power  to 
make  section  3  thereof*  apply  to  pre-existing  contracts.**     Even 


eubsequently  estimates  it,  some  matter 
of  degree.  If  his  judgment  13  wrong, 
not  only  may  he  incur  a  fine  or  a 
short  imprisonment,  as  here;  he  may 
incur  the  penalty  of  death.  'An  act 
causing  death  may  be  murder,  man- 
alaughter,  or  misadventure,  according 
to  the  degree  of  danger  attending  it' 
by  common  experience  in  the  circum- 
stances known  to  the  actor,  'The 
very  meaning  of  the  fiction  of  implied 
malice  in  such  cases  at  common  law 
was,  that  a  man  might  have  to  answer 
with  his  life  for  consequences  which 
he  neither  intended  nor  foresaw.' 
[Citing  cases.]  •  ♦  ♦  'The  cri- 
terion in  such  eases  is  to  examine 
whether  common  kK>cial  duty  would, 
under  the  circumstances,  have  sug- 
gested a  more  circumspect  conduct.' 
[Citing  case.]  *  *  *  If  a  man 
should  kill  another  by  driving  an 
automobile  furiously  into  a  crowd,  he 
might  be  convicted  of  murder,  how- 
ever little  he  expected  the  result. 
[Citing  references.]  *  *  *  If  he 
did  no  more  than  drive  negligently 
through  a  street,  he  might  get  off 
with  manslaughter  or  less.  [Citing 
case^,]     *     •     •     And  in  the  last  case 


he  might  be  held  although  he  himself 
thought  that  he  was  acting  as  a  pru- 
dent man  should.  [Citing  case.] 
*  *  *  But  without  further  argu- 
ment, the  case  is  very  nearly  disposed 
of  by  Waters-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  86,  109,  63  L.  Ed.  417, 
429,  29  Sup.  Ct.  Bep.  220,  where  Mr. 
(Justice  Brewer's  decision  and  other 
similar  ones  were  cited  in  vain.  We 
ore  of  opinion  that  there  is  no  con- 
stitutional difficulty  in  the  way  of 
enforcing  the  criminal  part  of  the 
act." 

•8  United  6tates  v.  Debs,  64  Fed. 
724,  petition  for  writ  of  habeas  corpus 
denied,  Be  Bebs,  158  U.  8.  564,  39 
L.  Ed.  1092. 

M  Chattanooga  Foundry  &  Pipe 
Works  V,  Atlanta,  203  U.  8.  390,  51 
L.  Ed.  241,  citing  W.  W.  Montague 
&  Co.  V.  Lowry,  193  U.  8.  38,  48  L.  Ed. 
608. 

S5  6ee  note  66,  §  3386,  supra. 

•6  Elliott  Mach.  Co.  v.  Center,  227 
Fed.  124.  "Counsel  for  defendant 
earnestly  insists,''  said  the  court, 
''that,  even  if  Congress  so  intended, 
the  statute  cannot  be  construed  to 
apply  to  pre-existing  contracts,  and  to 
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though  such  statote  impairs  the  obligation  of  contracts,  it  is  not  for 
that  reason  invalid  since  there  is  nothing  in  the  Constitution  of  the 
United  States  which  prohibits  Congress  from  enacting  a  statute  which 
has  that  effect,  section  10  of  article  1  of  such  Constitution  applying 
to  the  several  states  only  and  not  being  a  limitation  upon  the  powers 
of  the  federal  l^slature.'*'  Again  it  has  been  held  that  that  part 
of  section  3  of  the  Clayton  Act  ^  which  names  leases  as  a  prohibited 
instrumentality  in  lessening  competition,  etc.,  is  not  unconstitutional 
when  applied  to  leases  of  machinery  manufactured  in  one  state  and 
shipped  under  such  leases  to  other  states  and  to  foreign  countries,  the 
lessor  corporation,  in  such  circumstances,  being  engaged  in  interstate 
commerce  and  subject  to  regulation  by  Congress.^ 

§  3388.  —  Stato  statutes.  State  anti-trust  statutes  have  time  and 
again  been  assailed  as  violative  either  of  the  state  or  federal  con- 
stitution or  of  both  of  such  constitutions,  but,  in  perhaps  the  ma- 
jority of  cases,  they  have  withstood  successfully  the  attacks  made  upon 
their  validity.  On  one  proposition,  namely,  the  one  that  public  policy 
cannot  be  urged  to  defeat  them,  there  can  be  no  argument,  since  a 
constitutional  statute  itself  defines  public  policy .•^ 


prohibit  their  performance  and  en- 
forcement, without  violating  funda- 
mental and  constitutional  rights. 
•  •  ♦  Congre80  derives  its  power 
to  enaet  such  legislation  from  the  com- 
merce clause  of  the  Constitution,  and 
the  power  so  conferred  is  broad,  com- 
prehensive and  all  embracing.  All 
persons  enteringr  into  contracl^  involv- 
ing interstate  commerce  must  do  so 
subject  to  the  right  of  Congress  there- 
after to  control,  regulate,  or  prohibit 
the  performance  thereof.  ♦  •  ♦ 
It  is  now  too  well  settled  to  admit 
of  controversy  that  a  contract  to  do 
a  thing,  lawful  when  made,  may  be 
avoided  by  subsequent  legislation 
making  it  unlawful,  and  that  an  act 
of  Congress  may  lawfully  affect  rights 
which  had  their  inception  before  its 
passage.''  See  also  United  States  v. 
United  Shoe  Machinery  Co.,  227  Fed. 
507,  rev'd  232  Fed.  1023  (mem.  dec). 
As  to  whether  such  section  actually 
does  apply  to  ,sueh  contracts,  see 
i  3403,  infra. 


An  anti-trust  statute  may  be  ap- 
plied to  a  continuing  contract  valid 
when,  made  without  being  thereby 
given  a  retroactive  effect.  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  IT.  S.  86, 
53  L.  Ed.  417;  United  States  v.  Trans- 
Missouri  Freight  Ass'n,  166  U.  S.  290, 
41  L.  Ed.  1007. 

ST  United  States  v.  United  Shoe  Ma- 
chinery Co.,  234  Fed.  127,  151. 

M  See  note  06,  §  3386,  supra. 

89  United  States  v.  United  Shoe  Ma- 
chinery Co.,  234  Fed.  127,  143,  pre- 
termitting question  whether  section  3 
of  the  Clayton  Act  would  apply  to 
intrastate  leases  by  a  corporation  en- 
gaged in  interstate  business. 

W  State  V.  Coyle,  7  Okla.  Cr.  50, 
122   Pac.    243. 

Even  if  the  Iowa  statute  be  uncon- 
stitutional (a  proposition  not  decided), 
the  Iowa  legislature,  by  enacting  it, 
declared  the  public  policy  of  the  state 
relative  to  its  subject-matter,  and 
fence  a  newspaper  advertisement 
falsely  cliarging  a  person  with  the  do- 
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Generally,  a  statute  which,  within  proper  limits  and  with  due  regard 
for  conertitutional  guaranties,  denounces  monopolies,  trusts,  combina* 
tioDs  and  conspiracies  in  restraint  of  trade  is  referable  to  tlie  police 
power  of  the  state  and  will  be  held  to  be  a  valid  exereise  thereof.'^ 

The  Texas  statutes  of  1S69  and  1895  were  sustained  against  the 


ing  of  an  act  made  criminal  by  sneh 
statute,  will  be  libelous  per  se.  Dora 
&  McGinty  v.  Cooper,  139  Iowa  742, 
16  Ann.  Caa.  744,  117  N.  W.  1. 

91 8e6  In  re  Opinion  of  Justices, 
193  Mass.  605,  81  N.  E.  142,  reaffirm- 
ing Com.  V.  Strauss,  —  Mass.  '^, 
78  K.  E.  136,  writ  of  error  di^misseil 
207  U.  S.  599,  52  L.  Ed.  358. 

^ '  It  is  generally  agreed  that  atatutes 
directly  against  competition  [com- 
bination f]  in  restraint  of  trade  are 
not  in  violation  of  the  constitutional 
provision  guaranteeing  liberty  and 
property,  since  the  regulation  of  mo« 
nopoliea,  as  dangerous  to  society,  has 
always  been  a  recognized  part  of  the 
police  power  of  the  state;  but  it  is 
not  clear  that  such  statutes  will  be 
supported  if  they  are  retrospective  ia 
their  operation  or  discriminating  in 
their  application. ' '  State  v.  American 
Sugar  Refining  Co.,  138  La.  1005,  7J. 
So.  137. 

The  Supreme  Court  of  Mississippi 
has  declared  (State  v.  Jackson  Cotton 
OU  Co.,  95  MisB.  6,  48  So.  300)  that 
^'the  power  of  the  legislature  to  pro- 
hibit 'trusts,  combinations,  contracts 
ana  agreements  inimical  to  the  public 
welfare'  is  not  derived  from  or  de- 
pendent on  section  198  of  the  State 
Constitution  of  1890,  which  neither 
confers  nor  limits  its  power,  which 
exists  by  virtue  of  the  general  grant 
of  legislative  power.  This  eection 
imposes  on  the  legislature  the  duty 
to  pass  such  laws,  and  the  use  of  the 
expression  'inimical  to  the  public 
welfare'  by  the  legislature  has  no 
effect,  except  to  show  that  what  it 
prohibits  is  by  it  regarded  as  of  the 
character.  That  expression  might  be 
stricken    from    the    Constitution   and 


laws  without  affecting  the  validity  of 
the  law.  It  ia  for  the  legialatiiie  to 
declare  what  is  inimical  to  public 
welfare,  and  it  is  only  when  it  tran- 
scends the  limit  of  legislative  power 
that  the  courts  may  interpose  to  shield 
the  fundamental  law  from  violation.'' 
See  also  the  earlier  Minisaippi  ease 
(Yazoo  &  M.  V.  B.  Co.  v.  Searles,  85 
Miss.  520,  68  L.  B.  A.  715,  37  So. 
939)  in  which  the  Mississippi  Supreme 
Court  affirmed  its  adherence  to  ''the 
doctrine  which  recognizes  the  right  of 
the  state,  in  the  exerciae  of  ita  re- 
served police  power,  to  restrict  the 
power  of  corporations  to  contract 
within  certain  prescribed  limits,  and 
which  forbids  that  such  power  should 
ever  be  so  abridged  or  so  construed 
as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to 
infringe  upon  the  rights  of  individuals 
or  the  general  well-being  of  the  state. 
That  power  inheres  in  the  sovereign, 
and  the  protection  from  the  encroach- 
ments of  corporations  is  assured  by 
the  guaranty  of  section  190,  Const 
1890,"  which  provides,  in  part,  in  ac- 
cordance with  the  last  clause  of  the 
sentence  immediately  supra. 

The  Idaho  Public  UtaUtiea  Act  held 
justified  under  section  18,  article  11 
of  the  Idaho  Constitution,  which  pro- 
hibits combinations  for  the  purpose 
of  fixing  prices  or  regulating  produc- 
tion and  requires  the  legialature  to 
pass  appropriate  laws  to  enforce  its 
provisions,  since  the  ultimate  effect  of 
such  act  will  be  to  prevent  unreason- 
able rates  and  combinations  by  public 
utilities.  Idaho  Power  ft  Light  Co.  v. 
Blomquist,  26  Idaho  222,  Ann.  Cas. 
1916  E  282,  141  Pac.  1083. 
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charge  that  they  illegally  inf  rii^d  upon  the  liberty  of  the  citizen  to 
contract  concerning  his  property^  deprived  him  of  his  property  and 
imposed  restraints  and  burdens  upon  it  withbnt  due  process  of  law, 
and,  in  excepting  from  their  operation  (each  act)  agricultural  products 
and  live  stock  while  in  the  hands  of  the  producer  or  raiser  and  also 
(act  of  1895)  labor  organizations,  constituted  class  legislation,  all 'of 
which  was  in  violation  of  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  Such  statutes,  the  court  held,  were  a  valid 
exercise  of  the  police  power  of  the  state.^  In  a  later  Texas  case,  it  was 
insisted  that  the  state  statute  violated  the  section  of  the  Texas  Bill  of 
Bights  which  declared  that  ''no  citizen  of  this  state  shall  be  deprived 
of  life,  liberty,  property,  privileges  or  immunities,  or  in  any  manner 
disfranchised,  except  by  the  due  course  of  the  law  of  the  land,"  and, 
also,  that  it  violated  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. This  contention  was  disposed  of  by  the  statement  that  "our 
Supreme  Court  has  time  and  again  held  the  act  valid,  *  *  *  and 
we  think  their  decisions  on  the  question  are  sound. ' '  ^  When,  sub- 
sequently, the  Texas  statutes  of  1899  and  1903  were  before  the  Texas 
Court  of  Civil  Appeals,  such  court  declared  them  valid  ^  and  in  so 
doing  was  afterwards  sustained  by  the  Supreme  Court  of  the  United 
States.^  The  latter  court  failed  to  find  any  basis  for  the  contention 
that  the  statutes  worked  a  denial  of  due  process  of  law,  and  in  the 
ODurse  of  its  opinion,  delivered  by  Mr.  Justice  Day,  said :  "That  state 
legidatares  have  the  right  to  deal  with  the  subject-matter  and  to  pre- 
vent unlawful  combinations  to  prevent  competition  and  in  restraint 
of  trade,  and  to  pirohibit  and  punish  monopolies,  is  not  open  to  ques- 
tion. •  •  •  Having  the  power  to  pass  laws  of  this  character,  of 
oourse  the  state  may  provide  for  proceedings  to  enforce  the  same. 
The  state,  keeping  within  constituticmal  limitations,  may  provide  its 


•S  Waters-Pierce  Oil  Co.  v.  State,  19 
Tex.  CJv.  App.  1,  44  8.  W.  936,  aff^d 
177  V.  8.  28,  44  li.  £<L  057.  Coatra^ 
as  to  the  Texas  act  of  1889  (intended 
to  be  repealed  by  the  act  of  1895 
fWaters-Pierce  Oil  Co.  v.  State,-  19 
Tex.  Civ.  App.  1,  44  S.  W.  996],  but 
not  repealed  thereliy  [Waters-Pierce 
Oil  Co,  V.  State^  177  U.  8.  28,  44  L. 
Ed;  657]),  In  re  Grice,  79  Fed.  627. 

That  the  Texas  statute  of  1899  is 
not  unconstitutional  as  imposing  ex- 
eepsive  a»d  onveasonable  penalties,  see 
State  V.  Laredo  Ice  Co.,  96  Tex.  461, 
73  8.  W.  951,  in  which  the  court  stated 


that  ''there  is  a  wide  range  for  the 
discretion  of  the  jury  between  the 
mimmum  and  the  maximum  penalties 
fixed  by  this  act,  and  we  are  not  able 
to  say  that  the  minimum  penalty  in- 
flicted upon  an  individual  would  be 
so  excessive  83  to  'shock  the  sense 
of  manJcind.'  " 

98  Texas  Brewing  Co.  v.  Durrum 
(Tex.  Civ.  App.),  46  8.  W.  880. 

•4  Waters-Pierce  Oil  Co.  v.  State, 
48  Tex.  Civ.  App.  162,  106  8.  W. 
918. 

95  Waters-Pierce  Oil  Co.  t.  Texas, 
21^  U.  8.  86,  53  L.  Ed.  417. 
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own  method  of  procedure  and  determine  the  methods  and  means  by 
which  such  laws  may  be  made  effectual."  Addressing  itself  to  the 
contention  that  the  fines  imposed  upon  the  defendant  were  so  excessive 
as  to  constitute  a  taking  of  its  property  without  due  process  of  law, 
the  court  said:  ''It  is  not  contended  in  this  connection  that  the  pro- 
hibition of  the  8th  Amendment  to  the  Federal  Constitution  against 
excessive  fines  operates  to  control  the  legislation  of  the  states.  The 
fixing  of  punishment  for  crime  or  penalties  for  unlawful  acts  against 
its  laws  is  within  the  police  power  of  the  state.  We  can  only  interfere 
with  such  legislation  and  judicial  action  of  the  states  enforcing  it 
if  the  fines  imposed  are  so  grossly  excessive  as  to  amount  to  a  depriva- 
tion of  property  without  due  process  of  law/'  and  this,  the  court 
stated,  it  was  not  prepared,  upon  the  case  presented,  to  hold  with  re- 
gard to  the  penalties  involved.** 

The  Tennessee  statute  of  1897  was  also  upheld  notwithstanding  vari- 
ous and  sundry  objections  to  it.  In  attempting  the  defeat  of  this 
statute,  it  was  claimed  that,  in  excepting  from  its  operation  agricul- 
tural products  and  live  stocl^  while  in  the  possession  of  the  producer 
or  raiser,  the  act  contravened  both  the  Fourteenth  Amendment  to  the 
Federal  Constitution  and  also  those  parts  of  the  state  constitution 
which  prohibited  class  legislation,  the  deprivation  of  liberty  or  prop- 
erty except  by  the  law  of  the  land,  and  the  inclusion  in  an  act  of 
a  subject  not  embraced  in  its  title ;  that  the  provision  that  conviction 
of  a  violation  of  the  act  should  be  followed  by  a  fine  of  from  one  hun- 
dred to  five  thousand  dollars  and  by  imprisonment  of  from  one 
year  to  ten  years,  or  in  the  judgment  of  the  ''court''  by  one  or  the 
other  thereof  violated  the  provision  of  the  Tennessee  Constitution 
which  declares  that  no  fine  in  excess  of  fifty  dollars  shall  be  laid  on 
any  citizen  of  the  state  unless  it  be  assessed  by  a  jury  of  his  peers, 
who  shall  assess  the  fine  at  the  time  they  find  the  fact,  etc. ;  that  the 
section  giving  a  rem'edy  to  a  private  person  injured  or  damaged  by 
any  trust  or  combination  introduces  a  subject  not  embraced  in  the  act's 
title,  and  that  as  a  result  of  the  statute  there  is  an  impairment,  other 
than  by  the  law  of  the  land  of  the  right  to  acquire  and  dispose  of  prop- 
erty, certain  contracts,  etc.,  through  which  property  might  be  acquired 
and  disposed  of  being  forbidden.  Each  of  these  contentions  was  dis- 
posed of  adversely  to  the  objector  and  the  court  held  the  statute 
"constitutional  in  all  particulars. " •^    Subsequently,  the  Tennessee 

» 

M  Waters-Pierce  Oil  Co.  v.  Texas,  Tenn.  716,  78  Am.  St.  Bep.  941,  69 
212  IT.  a  86,  53  L.  Ed.  417.  8.  W.  1083. 

97  State  y.  Schlitz  Brewing  Co.,  104 
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statute  of  1903  which  was  the  same  in  all  particulars  b&  the  statute  of 
1897  except  that  it  did  not  contain  a  provision  excluding  from  its 
operation  contracts  in  relation  to  agricultural  products  and  live  stock 
while  in  the  hands  of  the  producer  or  raiser  was  held  to  be  constitu- 
tional '*  and  not  invalid  as  interfering  with  interstate  commerce.^ 

As  to  the  Ohio  statute,  it  has  been  held  that  in  so  far  as  it  forbids 
independent  corporations  from  entering  into  con&binations  to  restrict 
competition  in  trade  with  the  view  of  exacting  from  consumers  higher 
prices  than  would  prevail  under  conditions  of  open  competition,  it  is 
an  exercise  of  legislative  power  which  is  not  repugnant  to  any  limita- 
tion prescribed  by  either  the  federal  or  state  constitution,^  and,  fur- 
ther, that  the  statute  '*by  a  valid  exercise  of  the  police  i>ower,  author- 
izes  the  punishment  by  fine  and  imprisonment  of  a  person  who  is  an 
active  member  of,  and  assists  in  carrying  out  the  purposes  of,  an  as- 
sociation formed  to  prevent  competition  in  the  sale  of  an  article  of 
merchandise.'** 

In  upholding  the  constitutionality  of  the  Indiana  statute  against 
various  objections  thereto,  the  Supreme  Court  of  Indiana,  in  the 
course  of  its  opinion,  said:  ''It  has  been  held,  over  and  over,  that 
the  exercise  of  a  police  regulation  or  a  power  under  the  general  welfare 
clause  of  the  Constitution,  such  as  restraining  monopolies,  is  not  a 
denial  of  due  process  of  law.  Regulation  in  reason  is  not  a  denial 
of  due  process  of  law,  and  this  may  be  true  either  as  to  special  occupa- 
tions^ or  as  to  general  classes  of  business.  •  •  •  The  Fourteenth 
Amendment  does  not  impair  the  police  powers  of  the  state  or  analogous 
powers.  •  •  •  The  power  of  each  state  to  regulate  the  illative 
rights  and  duties  of  all  persons,  individuid  or  corporate,  within  its 
jurisdiction,  for  the  public  convenience  and  the  public  good,  is  well 
grounded.  •  •  •  Anti-trust  laws  are  exercised  as  a  police  power, 
or  an  analogous  power.  *  *  *  At  common  law,  from  its  earliest 
history,  combinations  in  restriction  of  competition  or  in  restraint  of 
trade  have  been  denounced  ,as  being  inimical  to  the  public  welfare, 
and  contrary  to  public  policy,  and  a  statute  which  is  simply  declara- 
tory of  that  law,  and  affixes  civil  and  criminal  penalties  for  its  infrac- 
tion, is  certainly  'responsive  to  some  public  necessity,  suitable  to 

M  state  V.  Witherspoon,  115  Tenn.  as  an  entirety  and  render  void  those 

138,  90  8.  W.  852.  of  its  provisions  which  dealt  with  in- 

W  Standard   Oil   Co.    v.   State,   117  trastate  commerce. 

Tenn.  618,  100  S.  W.  705,  holding  that  1  State  v.  Bnckeye  Pipe  Line  Co., 

even    if    the  statute    did    attempt    a  61  Ohio  St.  620,  56  N.  E.  464. 

regulation     of    interstate    commerce,  t  State  v.  Gage,  72  Ohio  St.  210,  73 

fluch  fact  did  not  vitiate  the  statute  N.  E.  1078   (headnote  by  the  court). 
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subserve  it,  and  reasonable  in  its  operation  upon  the  persons  whom  it 
aflEects."" 

A  valid  police  regulation  was  the  }>08ition  taken  by  the  Supreme 
Court  of  South  Carolina  relative  to  the  statute  of  that  state.^ 

The  Supreme  Court  of  Kansas  has  held  that  ' '  the  making  of  anti- 
competitive trade  agreements  as  to  products  and  merchandise  bought 
or  sold  on  the  general  market  is  contrary  to  public  policy";  that  '"it 
is  competent  for  the  legislature  to  enact  penal  measures  to  prevent  the 
making  and  carrying  out  of  such  agreements/'  and  that  the  Kansas 
statute  '^does  not  conflict  with  the  guaranty  of  right  to  acquire  prop- 
erty by  lawful  contract  secured  by  the  Fed^al  Constitution,  and  is  a 
valid  exerpise  of  legislative  power/'* 

The  territorial  statute  of  Oklahoma  was  upheld  by  the  Supreme 
Court  of  the  territory  as  being  valid  and  not  in  conflict  nor  inconsistent 
with  the  Federal  Constitution  or  with  the  laws  of  the  United  States 
generally  or  the  Sherman  Act,  which  by  section  3  thereof  •  is  made  to 
apply  in  the  territories  of  the  United  States,  in  particular.^ 


8  Knight  &  Jillson  Go.  v.  Miller, 
172  Ind.  27,  18  Ann.  Ca3.  1146,  87  N. 
E.  823. 

estate  V.  Virginia-Carolina  Chemi- 
cal Co.,  71  S.  C.  544,  51  S.  K.  455. 

6  Stote  V.  Smiley,  65  Kan.  240,  67 
Xi.  B.  A.  903,  69  Pac.  199  (headnotes 
by  the  court),  aff'd  196  U.  B.  447,  49 
L.  Ed.  546. 

A  proceeding,  nnder  section  10  of 
the  Kansas  Anti-Trust  Law  (Laws 
1897,  c.  265,  p.  485),  before  a  district 
court  or  district  ^  judge  of  the  state, 
upon  the  written  application  of  the 
county  attorney  or  attorney  general, 
to  take  the  testimony  of  witnesses  as 
to  their  knowledge  of  violations  of 
such  act,  is  of  the  nature  of  an  in- 
vestigation or  preliminary  proceeding 
and  a  valid  exercise  of  judicial  power, 
and  the  procedure  is  due  process  of 
law.  State  v.  Jack,  69  Kan.  387,  1 
L.  B.  A.  (N.  6.)  167,  2  Ann.  Cas. 
171,  76  Pac.  911,  holding  further  that 
the  immunity  afforded  by  this  section 
to  a  witness  subpoenaed  to  testify,  is, 
within  the  scope  of  the  inriuiry,  co- 
extensive with  the  constitutional  priv- 
ilege    (flection    10,    Kansas    Bill    of 


Bights)  that  "no  person  shall  be  a 
witness  against  himself,*'  and  hence 
the  statute,  in  this  respect,  is  suffi- 
cient, and  a  witness  cannot  claim  the 
constitutional  privilege  of  silence. 
The  possibility  that  the  answers  of  the 
witness  may  disclose  violations  of  the 
Federal  Anti-Trust  Law,  and  the  efvi- 
dence  given  by  him  be  used  against 
him  in  a  criminal  prosecution  for  a 
violation  of  such  law  is  not  a  real 
and  probable  danger  of  criminal  pros- 
ecution which  entitles  him  to  claim 
such  constitutional  privilege. 

6 ''When  Oklahoma  and  Indian  Ter- 
ritories became  transformed  into  the 
state  of  Oklahoma,  *  *  *  section 
3  ox  the  act  of  Congress  known  as 
the  Sherman  Anti-Trust  Act  ceased 
to  have  force  within  the  boundaries 
of  the  state.  By*  the  provisions  of 
the  Enabling  Act  and  the  Constitution 
the  Territorial  Anti-Trust  Act  alone 
was  adopted  and  continued  in  force 
in  the  state  of  Oklahoma."  State  v. 
Coyle,  7  Okla.  Cr.  50,  122  Pac.  243. 

7  Territory  v.  Long  Bell  Lumber  Co., 
22  Okla.  890,  99  Pac.  911,  followed 
in  Wagner  v.  Minnie  Harvester  Co., 
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Unconstitutionality  and  conflict  with  the  law  on  the  subject  of  crim- 
inal conspiracies  as  defined  by  the  California  Penal  Code  have  both 
been  urged  against  the  California  statute  and  each  has  been  denied 
by  the  California  Court  of  Appeals.* 

The  Missouri  statutes  have  been  upheld  against  numerous  objections 
to  their  validity,  among  them,  denial  of  due  process  of  law,  unlaw* 
ful  abridgment  of  the  right  to  contract,  interference  with  interstate 
commerce,  and  impairment  of  the  obligation  of  contracts.  Pass- 
ing on  the  two  objections  last  mentioned,  the  Supreme  Court  of  Mis- 
souri in  a  proceedii^  in  the  nature  of  quo  warranto  to  forfeit  the 
charter  of  a  domestic  corporation  and  to  revoke  the  licenses  of  certain 
foreign  corporations  for  a  violation  of  the  statutes,  said :  ' '  It  was  not 
the  intention  of  the  l^slature,  by  the  enactment  of  those  statutes,  to 
interfere  with  interstate  commerce ;  but  the  clear  intention  was  to  pre- 
vent the  formation  and  maintenance  of  pools,  trusts,  and  combinations 
in  restraint  of  intrastate  commerce.  The  legislature  has  no  power  or 
authority  to  prevent  respondents  from  carrying  on  interstate  trade, 

25  Okla.  558,  106  Pac.  969.  See  also  eombination  and  contracts  herein- 
State  V.  Coyle,  7  Okla.  C?r.  50,  122  before  referred  to,  be  construed  as  if 
Pac.  243,  holding  that  section  2  of  the  this  act  was  therein  contained:  Pro- 
Oklahoma  Labor  Act  (Laws  1907-08,  ^  rided,  that  nothing  in  this  act  3hall 
c.  53,  art.  2)  which  provides  that ' '  no  be  eonatrued  to  authorize  force  or 
agreement,  combination  or  contract  •violence,"  and  the  Oklahoma  Anti- 
by  or  between  two  or  more  persona  Trust  Act  (Laws  1907-08,  c.  83,  art. 
to  do  or  procure  to  be  done,  or  not  to  •  1),  which  provides  in  section  1  ''that 
do  or  procure  to  be  done,  any  act  every  act,  agreement,  contract,  or 
in  contemplation  or  furtherance  of  combination  in  the  form  of  trust, 
any  trade  dispute  between  employezs  or  otherwise,  or  conspiracy  in  restraint 
and  employees  in  the  state  of  Okla-  of  trade  or  commerce  within  thi3 
homa,  shall  h€  deemed  as  criminal  state,  which  is  against  public  policy, 
nor  shall  those  engag^ed  therein  be  is  hereby  declared  to  be  illegal,"  are 
indictable  or  otherwise  punishable  for  to  be  regarded  as  a  single  enactment; 
the  crime  of  conspiracy,  if  ^uch  act  that  such  enactment  "is  not  in  viola- 
committed  by  one  person  would  not  tion  of  the  Constitution  of  this  state, 
be  punishable  as  a  crime,  nor  shall  nor  of  that  of  the  United  States,  and 
such  agreement,  combination  or  con-  is  not  in  contravention  of  the  Four- 
tract  be  considered  as  in  restraint  of  teenth  Amendment,  guaranteeing  the 
trade  or  commerce,  nor  shall  any  re-  equal  protection  of  the  laws,  and  that 
;!training  order  or  injunction  be  issued  both  [section  2  of  the  Labor  Act  and 
with  relation  thereto.  Nothing  in  this  the  Anti-Trust  Act]  are  within  the 
act  shall  exempt  from  punishment  scope  of  legislative  power  and  au- 
otherwise  than  is  herein  excepted,  any  thority. ' ' 

person  guilty  of  conspiracy  for  which  S People    v.    Sacramento    Butchers' 

punishment  is  now  provided  by  an  act  Protective   Ass'n,   12   Gal.   App.   471, 

of  the  legislature,  but  ;such  act  of  the  107  Pac.  712. 
legislature  shall  as  to  the  agreement, 
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for  the  reason  that  power  is  vested  in  and  rests  with  Congress;  but 
it  does  possess  the  power  to  authorise  the  courts  to  forfeit  the  char- 
ters of  all  corporations  organized  and  existing  under  the  laws  of  this 
state  for  the  usurpation  of  powers  not  granted  to  them,  or  for  misuser 
or  nonuser  of  those  granted,  and  it  is  wholly  immaterial  whether  those 
corporations  are  engaged  in  interstate  commerce  or  not.  The  legis- 
lature also  possesses  the  undoubted  authority  to  revoke  or  forfeit  the 
lic^ise  issued  to  any  foreign  corporation  authorizing  it  to  do  an 
intrastate  business  in  this  state.  The  revocation  of  such  a  license  in 
no  manner  interferes  with  int^erstate  commerce.  The  authority  to 
conduct  such  business  is  obtained  under  the  acts  of  Congress,  and  not 
by  virtue  of  the  laws  of  the  state.  A  license  from,  the  state  can 
neither  confer  nor  take  away  the  authority  or  right  of  a  foreign 
corporation  to  carry  on  interstate  commerce  ;^and,  that  beiug  true,  we 
are  unable  to  see  in  what  possible  manner  the  forfeiture  of  such  a 
license,  that  is,  a  license  which  only  authorizes  a  foreign  corporation 
to  do  an  intrastate  business,  can  possibly  offend  against  section  8  of 
article  1  of  the  Federal  Constitution,  which  only  applies  to  interstate 
commerce.  We  are  therefore  of  the  opinion  that  this  contention  of 
respondents  [that  the  statutes  interfere  with  interstate  commerce]  is 
not  well  founded.  •  •  •  Nor  are  we  able  to  concur  with  the 
learned  counsel  for  respondents  in  their  contention  that  [specified] 
sections  [of  the  statutes]  •  •  •  are  void  for  the  reason  that  they 
violate  section  10  of  article  1  of  the  Constitution  of  the  United  States, 
which  provides  that  no  state  shall  enact  any  law  which  will  impair 
the  obligations  of  a  contract.  Clearly  that  section  of  the  Constitution 
has  no  application  to  a  license  issued  by  the  state  to  a  foreign  corpora- 
tion to  do  business  herein,  for  the  reason  that,  when  it  accepted  the 
license,  it  impliedly,  at  least  agreed  to  transact  such  business  under 
and  in  obedience  to  the  laws  of  this  state  in  the  same  manner  as  a 
domestic  corporation  should  transact  similar  business,  and  that,  if  it 
violated  the  laws  of  the  state,  then  it  would  thereby  forfeit  its  rights 
to  such  license,  in  the  same  manner  that  the  domestic  corporations 
would  forfeit  their  charter  rights  by  offending  against  the  laws. 
•  •  •  The  mere  fact  that  the  licenses  granted  to  the  Indiana  and 
Republic  Companies  were  issued  prior  to  the  enactment  of  some  or 
all  of  those  sections  does  not  change  the  legal  aspect  of  the  question, 
because  the  enactment  of  those  statutes  was  but  the  exercise  of  the 
police  power  of  the  state,  which  cannot  be  contracted  away  or  sur- 
rendered by  legislation.'*  •    Again^  the  Supreme  Court  of  the  United 

9 State  V.  Standard  Oil  Co.,  218  Mo.      Firemen's  Fund  Ins.  Co.,  152  Mo.  1, 
1,  116  S.  W.  902.     See  also  State  v.      45  L.  B.  A.  363,  52  S.  W.  595. 
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States  lias  held  that  the  Missouri  statutes  are  not  yiolative  of  the 
equality  and  due  process  clauses  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution  by  reason  of  the  fact  that  they  apply  to  the 
vendors  of  commodities  but  neither  to  the  purchasers  thereof  nor  to 
the  vendors  of  labor  and  services,^^  and,  in  another  case,  that  the 


10  International  Harvester  Go.  v. 
State  of  MisBOuri,  234  U.  S.  199,  58  L. 
£d.  1276,  52  L.  B.  A.  (N.  S.)  525, 
distinguishing  Connelly  y.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  46  L. 
Ed.  679. 

Plaintiff -in-error  's  contentions  to 
the  contrary,  said  the  court,  ''may  be 
considered  together,  both  involving 
a  charge  of  discrimination — ^the  one 
because  the  law  does  not  embrace  ven- 
dors of  labor;  the  other  because  it 
does  not  cover  purchajiers  of  commod- 
ities as  weU  as  vendors  of  them. 
Both,  therefore,  invoke  a  considera-  . 
tion  of  the  power  of  classification 
which  may  be  exerted  in  the  legisla- 
tion of  the  state.  And  *  *  *  that 
power  has  very  broad  range.  A  classi- 
fication is  not  invalid  because  .  of 
simple  inequality.  We  said  in  Atchi- 
son, T.  &  S.  F.  B.  Co.  V.  Matthews, 
174  U.  S.  96,  106,  43  L.  Ed.  909,  913, 
19  Sup.  Ct.  Bep.  609,  by  Mr.  Justice 
Brewer:  'The  very  idea  of  classifi- 
cation is  that  of  inequality,  so  that 
it  goes  without  saying  that  the  fact 
of  inequality  in  no  manner  determines 
the  matter  of  constitutionality. '  There- 
fore, it  may  be  there  is  restraint  of 
competition  in  a  combination  of 
laborers  and  in  a  combination  of  pur- 
chasers, but  that  does  not  demon- 
strate that  legislation  which  does  not 
include  either  combination  is  illegal. 
Whether  it  would  have  been  better 
policy  to  have  made  such  comprehen- 
sive classification  it  is  not  our  prov- 
ince to  decide.  In  other  words, 
whether  a  combination  of  wage 
earners  or  purchasers  of  commodities 
called  for  repression  by  law  under 
the  conditions  in  the  state  was  for  the 


legislature  of  the  jstate  to  determine. 
•  *  •  We  are  helped  little  in  de- 
termining the  legality  of  a  legislative 
classification  by  making  broad  gen- 
eralizations, and  it  is  for  a  broad 
generalization  that  plaintiff  in  error 
contends — ^indeed,  a  generalization 
which  ineludes  all  the  activities  and 
occupations  of  life;  and  there  is  an 
enumeration  of  wage  earners  in  em- 
phasis of  the  diserimination  in  which 
manufacturers  and  sellem  are  singled 
out  from  all  others.  The  contention 
is  deceptive,  and  yet  it  is  earnestly 
urged  in  various  ways  which  it  would 
extend  this  opinion  too  much  to  de- 
tail. 'In  dealing  with  restraints  of 
trade,'  it  is  said,  'the  proper  basis  of 
classification  is  obviously  neither  in 
commodities  nor  services,  nor  in  per* 
sons,  but  in  restraints.'  A  law,  to  be 
valid,  therefore,  is  the  inflexible  de- 
duction, cannot  distinguish  between 
'restraints,'  but  must  apply  to  all  re- 
straints, whatever  their  degree  or 
effect  or  purpose;  and  that  because 
the  Missouri  statute  has  not  this  uni- 
versal operation  it  offends  against  the 
equality  required  by  the  14th  Amend- 
ment. This  court  has  decided  many 
times  that  a  legislative  classification 
does  not  have  to  possess  such  com- 
prehensive extent.  Classification  must 
be  accommodated  to  the  problems  of 
legislation;  and  we  decided  in  Ozan 
Lumber  Co.  v.  Union  County  IQat. 
Bank,  207  U.  S.  251,  52  L.  Ed.  195, 
28  Sup.  Ct.  Bep.  89,  that  it  may  de- 
pend upon  degrees  of  evil  without 
being  arbitrary  or  unreasonable.  We 
repeated  the  ruling  in  Heath  &  M. 
Mfg.  Co.  V.  Worst,  207  U.  S.  338, 
52  L.  Ed.  236,  28  Sup.  Ct.  Bep.  114, 
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statutory  requirement  of  annual  affidavits  by  corporations  of  non- 
participation  in  any  pool,  trust,  agreement,  combination,  etc.,  is  not 
repugnant  to  the  equal  protection  clause  of  the  Federal  Constitation 


in  Engel  v.  O'Malley,  219  U.  S.  128, 
55  L.  Ed.  128,  31  Sup.  Ct.  Bep.  190, 
in  Mutual  Loan  Co.  v.  Martell,  222 
U.  S.  225,  56  L.  Ed.  175,  32  Bnp.  Ct. 
Bep.  74,  Ann.  Cas.  1913  B  529,  and 
again  in  German  Alliance  Ins.  Go.  v. 
Lewis,  233  U.  8.  389,  418  [58  L.  Ed.] 
•  •  •  1011,  34  Sup.  Ct.  Bep. 
612.  •  «  •  If  this  power  of  ehuwi- 
fieation  did  not  exist,  to  what  straits 
legislation  would  be  brought.  We 
may  illustrate  by  the  examples  fur- 
nished by  plaintiff  in  error.  In  the 
enumeration  of  those  who,  it  is  con- 
tended, by  combination  are  able  to 
restrain  trade,  are  included,  among 
others,  'persons  engaged  in  domestic 
service'  and  'nurses';  and  because 
these  are  not  embraced  in  the  law, 
plaintiff  in  error,  it  is  contended,  al- 
though a  combination  of  companies 
uniting  the  power  of  $120,00(L000, 
and  able  thereby  to  engross  85  per 
cent,  or  90  per  cent,  of  the  trade  in 
agricultural  implements,  is  neverthe- 
less beyond  the  competency  of  the 
legislature  to  prohibit.  As  great  as 
the  contrast  is,  a  greater  one  may  be 
made.  Under  the  principle  applied  a 
combination  of  all  the  great  industrial 
enterprises  (and  why  not  railroads 
as  weUf)  could  not  be  condemned  un- 
less the  law  applied  as  weU  to  a  com- 
bination of  maidservants  or  to  in- 
fants' nurses,  whose  humble  functions 
preclude  effective  combination.  Such 
contrasts  and  the  considerations  they 
suggest  must  be  pushed  aside  by  gov- 
ernment, and  a  rigid  and  universal 
classification  applied,  is  the  contention 
of  plaintiff  in  error;  and  to  this  the 
contention  must  come.  Admit  excep- 
tions, and  you  admit  the  power  of  the 
legislature  to  select  them.  But  it  may 
be  said  the  comparison  of  extremes  is 
forensic,  and,  it  may  be,  fallacious; 


that  there  may  be  powerful  labor  com- 
binations as  well  as  powerful  indus- 
trial combinations,  and  weak  ones  of 
both,  and  that  the  law,  to  be  valid, 
cannot  distinguish  between  strong  and 
weak  offenders.  This  may  be  g^ranted 
*  *  *,  but  the  comparisons  sue  not 
without  value  in  estimating  the 
contentions  of  plaintiff  in  error.  The 
foundation  of  our  decision  is,  of 
course,  the  power  of  classification 
which  a  legislature  may  exercise,  and 
the  cases  we  have  cited,  as  ^ell  as 
others  which  may  be  cited,  demoxistrate 
that  some  latitude  must  be  allo^^wed  to 
the  legislative  judgment  in  selecting 
the  'basis  of  community.'  W^  have 
said  that  it  must  be  palpably^  arbi- 
trary to  authorize  a  judicial  rev  iew  of 
it,  and  that  it  cannot  be  disturbed  by 
the  courts  'unless  they  can  see  cslearly 
that  there  is  no  fair  reason  f  «r  the 
law  that  would  not  require  witlL  equal 
force  ita  extension  to  others  wbom  it 
leaves  untouched.'  Missouri,  ^.  &  7* 
B.  Co.  V.  May,  194  U.  S.  267,  S<9,  48 
L.  Ed.  971,  972,  24  8up.  Ct.  Beg^.  638; 
Williams  v.  Arkansas,  217  U.  fi.  79, 
90,  54  L.  Ed.  673,  677,  30  Si»l>.  Ct 
Bep.  493,  18  Ann.  Cas.  865;  l^aUon 
V,  Maryland,  218  U.  S.  173,  1  '78,  ^ 
L.  Ed.  987,  990,  30  Sup.  Ct*  Bep. 
644.  ♦♦  ♦  Other  cases  mi^lt  be 
cited  whose  instances  illustrat:^  ^^^ 
same  principle,  in  which  this  cois.^  ^^ 
refused  to  accept  the  higher-  i^^' 
eralizations  urged  as  necessary  "t^  ^^^ 
fulfilment  of  the  constitutional  g^' 
anty  of  the  equal  protection  o^  *^* 
law,  and  in  which  we,  in  effect;^  ^^^ 
that  it  is  competent  for  a  legi^l^^^^ 
to  determine  upon  what  differed  ces  a 
distinction  may  be  made  for  tho  V^^' 
pose  of  statutory  classificati^si  "^' 
tween  objects  otherwise  havin^f  ^^' 
semblances.     Such   power,  of  eourse^ 
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because  of  its  not  applying  to  individuals,  partnerships,  and  associa- 
tions, although  the  latter  are  equally  within  other  provisions  of  the 
law  prohibiting  pools,  trustp,  etc.** 


cannot  be  arbitrarily  exercised.  The 
distinction  made  must  nave  reason- 
able basis.  ♦  ♦  •  Whether  th*e 
Missouri  statute  should  have  set  its 
condemnation  on  restraints  generally, 
prohibiting  combined  action  for  any 
purpose  and  to  everybody,  or  confined 
it  as  the  statute  does  to  manufacturers 
and  vendors  of  articles,  and  permit- 
ting it  to  purchasers  of  such  articles; 
prohibiting  it  to  sellers  of  commodi- 
tiek  and  permitting  it  to  seUers  of 
services,  was  a  matter  of  legislative 
judgment;  and  we  cannot  say  that 
the  distinctions  made  are  palpably 
arbitrary,  which  we  have  seen  is  the 
condition  of  judicial  review.  It  is  to 
be  remembered  that  the  question  pre- 
sented is  of  the  power  of  the  legisla- 
ture, not  the  policy  of  the  exercise  of 
the  power.  To  be  able  to  find  fault, 
therefore,  with  such  policy,  is  not  to 
establish  the  invalidity  of  the  law 
based  upon  it."  International  Har- 
vester Ck>.  V.  State  of  Missouri,  234 
U.  S.  199,  58  L.  Ed.  1276,  52  L.  B.  A. 
(N.  S.)  525. 

11  Mallinckrodt  Chemical  V7orks  v. 
State  of  Missouri,  238  IT.  S.  41,  59  L. 
Ed.  1192  (aff'g  State  v.  Mallinckrodt 
Chemical  Works,  249  Mo.  702,  156  S. 
W.  967).  In  this  case  wherein  it  was 
sought  to  compel  the  forfeiture  of  the 
corporate  charter  of  plaintiff  in  error 
for  its  refuaal  to  make  such  annual 
affidavit,  plaintiff  in  error  also  ob- 
jected that  the  statute  as  applied  to 
it  was  "inconsistent  with  due  process 
of  law  because  it  prescribes  J  an  in- 
flexible and  immutable  form  of  afl- 
davit,'  and  that  the  form  transmitted 
to  plaintiff  in  error  [by  the  secretary 
of  state  as  required  by  the  statute] 
was  accompanied  with  official  instruc- 
tions that  it  'wiU  not  be  accepted 
if  any  changes  or  erasures  are  made  in 


the  form';  and  that  the  statutory 
form  includes  in  the  jurat  the  year 
'19 — ^,'  and  hence  is  not  applicable  to 
corporations  organized,  as  plaintiff  in 
error  was,  prior  to  the  year  1900." 
Disposing  of  this  objection,  the  court 
declared  that  it  hardly  merited  3€rious 
treatment.  "It  might  as  well  be  said 
that  the  blanks  in  the  affidavit  could 
not  be  filled  up  without  departing 
from  the  form  prescribed  by  the  legis- 
lature. Of  course,  neither  the  statute 
nor  the  official  caution  reasonably  ad- 
mits of  any  such  con3truction. "  Be- 
garding  "a  similar  contention  *  *  * 
based  upon  the  circumstance  that  the 
prescribed  form  of  affidavit  'has  a 
venue  and  jurat  in  a  county,'  whereas 
plaintiff  in  error  is  located  and  trans- 
acts business  in  the  city  of  St.  Louis, 
which,  under  the  Constitution  and 
laws  of  Missouri,  is  not  part  of  any 
county,"  the  court  was  of  the  opinion 
that  a  sufficient  answer  was  found  in 
what  it  had  just  said,  as  above  set 
out,  "but  we  may  add  that,  as  pointed 
out  in  the  opinion  of  the  Missouri 
Supreme  Court  (249  Mo.  702,  732,  156 
S.  W.  967),  §8057,  Bev.  St.  1909, 
which  prescribes  rules  for  the  con- 
struction of  statutes,  provides  that 
'whenever  the  word  "county"  is 
used  in  any  law,  general  in  \%%  char- 
acter to  the  whole  state,  the  same 
shall  be  conAtrued  to  include  the  city 
of  St.  Louis,  unless  such  construction 
be  inconsistent  with  the  evident  in- 
tent of  such  law,  or  of  some  law 
specially  applicable  to  such  city.'  " 
Further,  the  court  held  that  plaintiff 
in  error,  wh}ch  had  based  its  refusal 
to  make  the  affidavit,  (which  con- 
tained the  statement,  inter  alia,  that 
the  affidavit  "has  not  issued  and  does 
not  own  any  trujst  certificates,"  on 
the  general  ground  that  it  was   not 
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The  Supreme  Court  of  Mississippi  has  stated  that  it  does  not  regard 
the  Mississippi' '' statute  [of  1900]  as  unconstitutional^  for  it  is  cer- 
tainly true  that  an  agreement,  the  purpose  and  effect  of  which  are 
directly  to  restrain  trade  and  hinder  competition  in  the  sale  or  pur- 
chase of  a  commodity,  is  against  public  policy  and  void  and  punish- 
able/'^* and  the  Supreme  Court  of  the  United  States  on  a  writ  of 
error  to  review  the  decree  of  the  Supreme  Court  of  Mississippi  dis- 
solving a  voluntary  association  of  retail  lumber  dealers  as  a  coxnhiiia- 
tion  in  restraint  of  trade,  has  declared  that  such  statute,  ''as  con- 
strued and  applied  to  the  facts  of  this  case  by  the  Supreme  Court  of 
Mississippi,  exhibits  no  such  restraint  upon  liberty  of  contracts  as  to 
violate  the  Federal  Constitution."** 

Of  the  New  York  statute,  the  New  York  Court  of  Appeals  haas  said 
that  ^4ts  object  is  to  destroy  monopolies  in  the  manufacture,  pjroduc- 


obliged  to  make  the  indicated  dis- 
closure and  not  on  the  ground  that 
the  term  * '  trust  certificates '  *  was  am- 
biguous, could  not  object  that  the 
statute  requiring  the  affidavit,  on  the 
penalty  of  a  forfeiture  of  itv  charter 
by  the  corporation,  was  repugnant  to 
the  due  process  clause  of  the  Federal 
Constitution  in  that  it  did  not  explain 
or  define  such  term,  otherwise  indi- 
cate the  meaning  of  the  requirement, 
nor  limit  it  to  such  certificates  as  are 
declared  unlawful  by  the  statute,  dis- 
tinguishing, at  this  point,  Collins  v. 
Commonwealth  of  Kentucky,  234  U. 
S.  634,  58  L.  Ed.  1510,  and  Interna- 
tional Harvester  Co.  of  America  v. 
Commonwealth  of  Kentucky,  234  U. 
S.  216,  58  L.  Ed.  1284. 

Further  as  to  the  constitutionality 
of  the  Missouri  statute,  see  note  10, 
supra,  this  section. 

IS  State  V.  Jackson  Cotton  Oil  Co., 
95  Miss.  6,  48  So.  300.  Continuing, 
the  court  said :  "  If  it  is  true  that  any 
provision  of  the  act  of  1900  is  viola- 
tive of  the  Constitution  of  the  state 
or  the  United  States,  it  may  be  dis- 
regarded and  eliminated,  since  the 
various  provisions  are  severable,  and 
do  not  present  the  difficulty  whieh  ha3 
sometimes  caused  statutes  to  be  con- 
demned. ' ' 


In  Grenada  Lumber  Co.  v.  State, 
98  Miss.  536,  54  So.  8,  the  Smipremc 
Court  of  Mississippi  declined  'to  con- 
sider the  question  whether  the  penal- 
ties provided  by  the  Mississippi  stat- 
ute of  1900  (Code  1906,  f  5004  J  were 
^o  excessive  as  to  be  confiscates  17  ^*^ 
therefore  inimical  to  the  equal  ])rotee- 
tion  and  due  process  clauses  ot  the 
Fourteenth  Amendment,  on  the  ground 
that  such  question  was  not  properly 
before  it.  And  for  the  same  rea3on 
such  court  in  Dukate  v.  Adaoms,  101 
Miss.  433,  58  So.  475,  decUned  fco  con- 
sider the  question  whether  "chapter 
204  of  the  Laws  of  1908  i^  uncoiutittt 
tional,  in  so  far  as  it  attempts  to 
confer  jurisdiction  upon  the  chancery 
court  to  hear  and  determine  suit^  ans- 
ing  out  of  violations  of  the  Anti -Trust 
Law,  for  the  reason  that  this  Anti- 
Trust  Law  makes  the  formation  of  & 
trust  or  combine  a  crime,  and  ^ 
under  the  Constitution  the  crimin*^ 
laws  cannot  be  enforced  by  the  chan- 
cery court." 

la  Grenada  Lumber  Co.  v.  State,  217 
U.  S.  433,  54  L.  Ed.  826,  aff'g  ^^^^ 
Lumber  Dealer's  Ass'n  v.  State,  ^5 
Miss.  337,  35  L.  B.  A.  (N.  S.)  1^54, 
48  So.  1021. 
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tion,  and  sale  in  this  state  of  commodities  in  common  U80,  to  prevent 
combinations  in  restraint  of  competition  in  the  supply  or  price  of 
such  commodities  or  in  restraint  of  the  free  pursuit  of  any  lawful 
business,  trade,  or  occupation ;''  that,  in  this  respect,  the  statute  '^is 
little  more  than  a  codification  of  the  common  law  upon  the  subject, 
and  its  validity,  to  this  extent,  is  not  and  cannot  be  successfully  ques- 
tioned in  view  of  a  long*  line  of  authorities."  Moreover,  the  court 
was  of  the  opinion  that  the  duties  imposed  by  the  statute  upon  justices 
of  the  Supreme  Court  of  issuing  an  order,  on  the  application  of  the 
attorney  general  for  the  taking  of  testimony,  etc.,  ^'are  of  a  judicial 
character,  because  they  are  incidental  to  a  judicial  proceeding;  that 
said  statute  does  not  infringe  upon  personal  liberty  without  due  pro- 
cess of  law,  and  does  not  come  [in  the  matter  of  procedure]  within 
the  express  or  implied  prohibition  of  the  state  or  federal  constitu- 
tions."" 

The  Fourteenth  Amendment,  it  was  held  by  the  Supreme  Court  of 
Michigan,  cannot  be  invoked  to  defeat  the  Michigan  statute  which 
provides  for  the  ouster  of  foreign  corporations  violating  its  pro- 
visions.^* Such  court  has  also  held  that  the  object  of  the  Michigun 
statute  relating  to  foreign  insurance  companies  which  provides  a 
penalty  for  the  violation  of  the  regulations  made  is  sufiSciently  stated 
in  its  title  which  reads  ''An  act  to  regulate  the  manner  in  which  in- 
surance companies  not  organized  under  the  laws  of  this  state  but  doing 
business  within  it,  shall  transact  their  business,"  and,  further,  that  the 
statute  is  not  unconstitutional  as  working  a  deprivation  of  valuable 
rights  and  privileges  without  due  process  of  law.^* 


Uln  T6  Dayies,  168  N.  Y.,89,  56  L. 
B.  A.  855,  61  N.  E.  VS. 

15  Attorney-General  v.  A.  Booth  ft 
Co.,  143  Mich.  89,  106  N.  W.  868.  "It 
is  urged,''  said  the  court,  "that  the 
statute  violates  the  Fourteenth 
Amendment  of  the  ConjBtitution  of  the 
United  States,  in  that  the  limit  to 
which  it  [such  amendment]  will  per- 
mit interference  with  corporations  is 
to  punish  or  prevent  unlawful  acts 
by  it  [them],  and  it  is  asserted  that 
the  exclusion  of  corporations  from  the 
right  of  doing  any  business  in  the 
state  is  beyond  legislative  power. 
The  authority  of  a  state  to  impose 
conditions  upon  the  privilege  of  doing 
business   by    foreign    corporations   is 


well  established^  and  ia  not  affected 
by  the  Fourteenth  Amendment  to  the 
Federal  Constitution." 

16  Hartford  Fire  Ins.  Co.  v.  Bay- 
mond,  70  Mich.  486,  38  N.  W.  474. 
Regarding  the  title  of  the  act,  the 
court  said:  "It  is  not  very  seriously 
contended  that,  under  the  title  of  an 
act  to  prohibit  or  regulate  a  certain 
business,  a  faUure  to  embody  in  such 
title  a  statement  that  it  is  also  for 
the  purpose  of  punishing  violators  of 
the  law  renders  it  invalid.  An  act 
to  regulate  a  business  must  of  neces- 
sity visit  some  form  of  punishment  or 
penalty  for  violations  of  its  provision, 
as  the  penalty  is  the  only  lever  that 
could  give  practical  effect  tQ  the  law. 
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The  Nebraska  statute  which  is  directed  against  unfair  comnn^xroial 
discrimination  or  unfair  competition  and  which  was  enacted  to  »i3.x>P^7 
a  defect  in  the  state  anti-trust  statute  has  been,  held  by  the  Nebx-stska 
Supreme  Court  to  be  constitutional  and  not  invalid  as  class  legisX£t:t;ion 
or  as  interfering  with  freedom  of  contract.^^ 

The  Massachusetts  statute  prohibiting'  under  penally  any  p^irson, 
firm,  corporation  or  association  of  persons,  doing  business  in  the    c^om- 
monwealth,  from  making  it  a  conditicm  of  the  sale  of  goods,  wvuxres  or 
merchandise  that  the  purchaser  shall  not  sell  or  deal  in  the  ^poods, 
wares  or  merchandise  of  any  other  person,  firm,  corporation  oxr    as- 
sociation of  persons,**  it  being  expressly  provided,  however,  thal^  stieh 
statute  shall  not  prohibit  the  s^pointment  of  agents  or  sole  agent^s   ior 
the  sale  of  goods^  wares  or  merchandise  nor  the  making  of  oon.t^x'acts 
for  the  exclusive  sale  thereof,  has  been  held,  by  the  Supreme  Oourt 
of  Massachusetts,  not  to  be  in  conflict  with  the  Fourteenth  AxxteiKi- , 
ment  nor  an  interference  with  interstate  commerce  and  not  to    b^  ^ 
conflict  with  articles  1  and  10  of  the  Massachusetts  Declaration  of 
Rights  providing,  respectively,  that  **all  men  ap&  bom  free  and  eQual* 
and  have  certain  natural,  essential,  and  unalienable  rights;  stmong 
which  may  be  reckoned  the  right  of  enjoying  and  defending  their  lives 
and  liberties ;  that  of  acquiring,  possessing,  and  protecting  property ; 
in  fine,  that  of  seeking  and  obtaining  their  safety  and  happin^^^ 
and  that  *'each  individual  of  the  society  has  a  right  to  be  protected 
by.it  in  the  enjoyment  of  bis  life,  liberty,  and  property,  accordixxg"  ^ 
standing  laws/'  etc.,  but  to  be  a  legitimate  exercise  of  the  police  po'^c^ 
of  the  state.**    So  in  the  bill  **to  prohibit  discrimination  in  the  s»J^  ^' 
commodities''  which  was  before  the  governor  of  MassachusetiiS     *or 
revisal,  the  justices  of  the  Supreme  Court  of  that  state  did  not^    ^*? 
"any  provision  not  susceptible  of  a  construction  in  harmony  wi 
respective  provisions  of  the  Constitution  of  the  commonwealth 
the  United  States.  "«• 


the 
of 


•     ♦     ♦    The    object    is    suiBeiently 
stated   in   its   title." 

17  State  V.  Drayton,  S2  Neb.  254,  23 
L.  B.  A.  (N.  S.)  1287, 130  Am.  St.  Bep. 
671,  117  N.  W.^  768.  In  Niagara  Rre 
Ins.  Go.  V.  Cornell,  110  Fed.  816,  how- 
ever, the  conrt  held  both  the  Nebraska 
statute  of  18^  with  reference  to  trusts 
generally  and  combinations  of  fire  in- 
surance companies  in  particular^  and 
the  Nebraska  statute  of  the  same  year, 
dealing  with  combinations  of  fire  in- 


«urance  companies  only,  violafci'*''^  *^ 
the    Fourteenth    Amendment    'to 
Federal  Constitution. 

IS  See,  for   a  similar   federal-      ^'^' 
vision,  section  3  of  the  Claytos*  ^^^o 
§3386,   note    66,    supra,    and     f  3^*'3, 
infra. 

19  Com.  V.  Strauss,  IM  Mass.  ^^^' .p^ 
L.  B.  A.  (N.  S.)  968,  6  Ann.  Cct»-  ^*^' 
78  N.  E.  136,  writ  of  error  difii**^^^^ 
207  U.  8.  599,  52  L.  Ed.  358. 

SO  In    re    Opinion  of   Justice^' 
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As  against  the  objections  that  the  prohibition  in  the  Arkansas 
Declaration  of  Bights  against  unreasonable  searches  and  seizures  in- 
validates those  portions  of  the  Arkansas  statute  providing  for  the  tak- 
ing of  testimony  of  nonresidents,  etc.,  and  the  production  of  books  and 
papers  before  a  commission  to  be  appointed  by  the  court,  and  for 


Mass.  620,  99  N.  E.  294.  In  their  an- 
swer to  the  governor's  request  for 
their  opinion  as  to  the  constitutional- 
ity of  the  bill,  the  justices  said:  ' '  The 
bin  relates  to  the  subject  of  commerce. 
As  no  legislation  of  any  state  can  have 
extraterritorial  force,  it  is  plain  that 
this  statute  affects  only  sales  made 
within  the  commonwealth.  It  does  not 
reach  to  transactions  where  the  con- 
tract of  sale  is  made  without  the  com- 
monwealth, and  the  delivery  only  takes 
place  to  a  purchaser  within  the  com- 
monwealth. Its  title  is  'An  act  to 
prohibit  discrimination  in  the  sale  of 
commodities.'.  The  first  section  ap- 
pears to  have  two  main  purposes: 
First,  it  prohibits  any  person'  engaged 
in  general  business  in  the  common- 
wealth from  maliciously  discriminat- 
ing, in  prices  of  commodities  sold, 
between  different  parts  of  the  common- 
wealth or  between  different  purchas- 
ers; and  second,  it  prohibits  any  dis- 
crimination in  fluch  prices  for  the 
purpose  of  destroying  the  business  of  a 
competitor  and  of  creating  a  monopoly. 
The  kind  of  discrimination  which  is 
prohibited  by  this  section  is  the  charg- 
ing of  a  lower  price  for  the  sale  of  a 
commodity  in  one  part  of  the  common- 
wealth than  in  another,  tJter  making 
allowance  for  the  difference  due  to 
quality  and  cost^ef  transportation.  The 
second  section  prohibits  combinations, 
for  the  purpAMTO  of  defftro3ring  the  busi- 
ness of  any  person  engaged  in  selling 
commodities  and  of  creating  a  monop- 
oly. There  is  no  constitutional  objec- 
tion to  a  statute  which  prohibits  an  act 
done  for  the  express  purpose  of  annoy- 
in^r  or  injuring  another  and  with  actual 
malevolence,  although  the  same  act 
done  with  an  innocent  intent  is  lawful. 


*  *  *  A  monopoly  of  any  commod- 
ity in  general  use  is  illegal  at  common 
law.  *  *  *  It  is  not  beyond  the 
power  of  the  legislature  to  prohibit 
contracts  or  combinations  which  are 
designed  and  have  a  tendency  to  create 
a  monopoly.  This  is  in  substance  the 
effect  of  the  first  section  of  the  Federal 
Anti-Trust  Statute.  ♦  ♦  •  It  does 
not  detract  from  the  force  of  such  a 
prohibition  tha.t  the  act  tending  to- 
ward monopoly  must  be  combined  with 
a  design  to  destroy  the  business  of  a 
competitor  or  of  some  other  person  be- 
fore constituting  the  conduct  forbid- 
den by  the  statute.  Although  the  stat- 
ute is  in  some  respects  a  limitation 
upon  freedom  of  contract,  yet  we  are 
of  opinion  that  it  does  not  go  beyond 
the  police  power  of  the  legislature. 

*  *  *  The  statute  does  not  seem  to 
be  aimed  at  interstate  commerce,  al- 
though it  may  interfere  to  some  ex- 
tent with  such  commerce.  If  however, 
it  is  a  valid  exercise  of  the  police 
power,  it  is  not  fatal  to  its  validity 
that  its  operation  imposes  some  limita- 
tion upon  the  freedom  of  interstate 
commerce.  It  comes  within  the  class 
of  statutes  which  incidentally,  but  not 
primarily,  affect  interstate  commerce, 
and  hence  are  not  forbidden  by  the 
commerce  clause  of  the  Constitution  of 
the  United  States.  *  *  *  In  all  of 
its  constitutional  aspects  the  statute  is 
fairly  covered  by  Commonwealth  v. 
Strauss,  191  Mass.  545,  78  N.  £.  136, 
11  L.  B.  A.  (N.  S.)  968,  6  Ann.  Cas. 
842.  [See  supra,  this  section.]  *  *  * 
The  other  sections  of  the  act  are 
framed  for  the  purpose  of  making  ef- 
fective and  enforcing  the  terms  of 
sections  1  and  2.'' 
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the  rendering  of  a  default  judgment  on  a  noncompliance  with  the 
orders  made,  and  that  the  due  process  clause  of  the  Fourte^ith  Amend- 
ment invalidates  the  latter  of  such  two  provisions,  the  Supreme  Court 
of  Arkansas  has  held  that  the  statute  in  these  particulars  was  valid 
and  enforceable  as  to  nonresident  officers,  etc.,  of  foreign  corporations 
doing  business  in  the  state.^ 

The  Supreme  Court  of  the  United  States,  however,  has  held  invalid, 
under  the  Fourteenth  Amendment,  for  uncertainty  in  the  standard  of 
the  conduct  made  criminal,  the  Kentucky  law  on  the  subject  of  trusts," 
which  under  the  Kentucky  decisions  ••  makes  any  combination  for  the 
purpose  of  controlling  prices  lawful  unless  its  purpose  or  effect  was 
to  fix  a  price  l^t  was  greater  or  less  than  the  real  value  of  the  article 
involved,  **the  real  value"  having  been  construed  by  the  Kentucky 
Court  of  Appeals  •*  as  '*the  market  value  under  fair  competition,  and 
under  normal  market  conditions."  •• 


SI  Hammond  Packing  Oo.  t.  State,  81 
Ark.  519,  126  Am.  St.  Bep.  1047,  100 
8.  W.  407,  1199. 

That  in  requiring  the  attorney  or 
attorneys  of  reeord  in  the  cause  to 
liave  the  person  or  persons  desired 
present  to  testify  at  the  designated 
place  and  time,  the  similar  provision 
in  the  Missouri  statute,  is  not  uncon- 
stitutional, see  State  v.  Standard  Oil 
Co.  of  Indiana,  194  Mo.  124,  91  S.  W. 
1062. 

88  As  contained  in  the  act  of  May 
20,  1890  (Carroll's  Stat.  §§3915-3917), 
the  constitution  of  1891,  §  198,  and  the 
act  of  March  21,  1906  (Session  Laws 
1906,  c.  117,  p.  429). 

83  International  Harvester  Co.  of 
America  v.  Com.,  137  Ky.  668,  126  8. 
W.  352;  Com.  v.  International  Har- 
vester Co.,  131  Ky.  551,  133  Am.  St. 
Rep.  256,  115  S.  W.  703;  Owen  County 
Burley  Tobacco  Society  v.  Brumback, 
128  Ky.  137,  107  S.  W.  710. 

84  International  Harvester  Co.  of 
America  v.  Com.,  147  Ky,  564,  144  S. 
W.  1064  (One  <of  the  oases  under  re- 
view). See  also  International  Har- 
vester Co.  of  America  v.  Com.,  137  Ky. 
668,  126  S.  W.  352;  Com.  v.  Interna- 
tional Harvester  Co.  of  America,  131 


Ky.  551,  133  Am.  St.  Bep.  256,  115  S. 
W.  703. 

85  International  Harvester  Co.  of 
America  v.  Commonwealth  of  Ken- 
tucky, 234  U.  S.  216,  58  L.  Ed.  1284, 
reconciling  Nash  v.  United  States,  229 
U.  8.  373,  57  L.  Ed.  1232  (see  note  82, 
§  3387,  supra),  and  reversing  judg- 
ments of  conviction  in  prosecu- 
tions under  the  Kentucky  law  in 
International  Harvester  Co.  of  Amer- 
ica V.  Com.,  148  Ky.  572,  147  6. 
W.  1199;  International  Harvester 
Co.  of  America  v.  Com.,  147  Ky. 
564,  144  S.  W.  1064,  and  International 
Harvester  Co.  of  America  v.  Com.,  147 
Ky.  795,  146  S.  W.  12.  In  holding  the 
law  invalid,  Mr.  Justice  Holmes,  de- 
livering the  opinion  of  the  Supreme 
Courts  said:.  ''Value  is  the  effect  in 
exchange  of  the  relative  social  desire 
for  compared  objects  expressed  in 
terms  of  a  common  denominator.  It  is 
a  fact,  and  generally  is  more  or  less 
easy  to  ascertaini  But  what  it  would 
be  with  such  increase  of  a  never  ex- 
tinguished competition  as  it  might  be 
guessed  would  have  existed  had  the 
combination  not  been  made,  with  ex- 
clusion of  the  actual  effect  of  other 
abnormal   influenees,    and,   it    woold 
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Such  court  has  also  held  invalid  the  provision  in  the  Louisiana 
statute  that  a  person  cmnmitting  a  specified  act  ^' shall  be  prima  fade 
presumed  to  be  a  party  to  a  monopoly  or  combination  or  conspirai^  in 
restraint  of  trade  and  oammerce,  and  upon  conviction  thereof  shall  be 
subject  to  a  fine"  of  a  designated  amount,  it  not  being  '' within  the 
province  of  a  legislature  to  declare  an  individual  guilty  or  presump- 
tively guilty  of  a  crime.*'  ^ 


seem,  with  exclusion  also  oi  any  in- 
creased efficiency  in  the  machines 
[manufactured  by  plaintiff  in  error], 
but  with  inclusion  of  the  effect  of  the 
combination  so  far  as  it  was  econom- 
ically beneficial  to  Itself  and  the  com- 
munity, is  a  problem  that  no  human 
ingenuity  could  solve.  The  reason 
is  not  the  general  uncertainties 
of  a  jury  trial,  but  that  the 
elements  necessary  to  determine 
the  imaginary  ideal  are  uncertain 
both  in  nature  and  degree  of  effect  to 
the  acutest  commercial  mind.  The 
very  community,  the  intensity  of 
whose  wish  relatively  to  its  other  com- 
peting desires  determines  the  price 
that  it  would  give,  has  to  be  supposed 
differently  organised  and  subject  to 
other  influences  than  those  under 
which  it  acts.  It  is  easy  to  put  simple 
cases;  but  the  one  before  us  is  at  least 
as  complex  as  we  have  supposed,  and 
the  law  must  be  judged  by  it.  In  our 
opinion  it  cannot  stand.  *  *  *  U 
business  is  to  go  on,  men  must  unite  to 
do  it  and  must  sell  their  wares. '  To 
compel  them  to  guess,  on  perU  of  in- 
dictment, what  the  community  would 
have  given  for  them  if  the  continually 
changing  conditions  were  other  than 
they  are,  to  an  uncertain  extent;  to 
divine  prophetically  what  the  reaction 
of  only  partiaUy  determinate  facts 
would  be  upon  the  imaginations  and 
desires  of  purchasers,  is  to  exaet  gif  te 
that  mankind  does  not  possess.''  See 
also,  as  following  the  supreme  eourt 
decision  in  International  Harvester  Go. 
of  America  v.  Com.,  supra,  American 
Seeding  Mach.  Co.  v.  Commonwealth 


of  Kentnoky,  236  U.  8.  660,  59  L.  Bd. 
773,  tev'g  152  Ky.  589, 153  8.  W.  972; 
Collins  V.  Commonwealth  of  K«itncky, 
234  U.  &  634,  56  L.  Ed.  1510  (f  oUowed 
in  Matoie  v.  Coul,  234  U.  8.  689,  68  L. 
Ed.  1512,  rev'g  141  Ky.  570, 133  a  W. 
285),  rev'g  141  Ky.  564, 133  8.  W.  288; 
IntematioQal  Harvester  Co.  of  Amer- 
ica ▼.  Commonwealth  of  Kentucky, 
284  U.  a  589,  66  L.  Bd.  1484,  rev'g 
149  Ky.  41,  147  8.  W.  760. 

66  McParland  v.  American  Sugar  Be- 
fining  Co.,  241  U.  8.  79,  60  L.  Bd.  899 
(aff 'g  decree  in  229  Fed.  284),  holding 
that  Act  No.  10  of  the  extra  session  of 
1915  of  the  Louisiana  (General  As- 
sMibly,  which  contains  an  invalid 
classificaticm  and  also  the  invalid  pro- 
vision above  referred  to,  must  fall  as  a 
whole  since  ''it  falls  in  the  sectftoas 
without  which  there  is  no  reason  to 
suppose  that  it  would  have  boea 
passed." 

Disposing  of  the  oontenticm  that  the 
liouisiana  Anti-Trust  Acts  of  1890  and 
1915  are  invalid  under  the  provision  of 
the  state  constitution  (art.  31)  which 
requires  the  object  of  an  act  to  be  ex- 
pressed in  its  title  'Mn  that  the  titles 
purport  to  legislate  with  regard  imly 
to  unlawful  restraints  of  trade  whereas 
the  acts  themselves  embrace  'all'  re- 
atraints  of  trade,  whether  lawful  or 
unlawful,"  the  Supreme  Court  of  Lou- 
isiana, in  State  v.  American  Sugar  Re- 
fining Co.,  138  La.  1005,  71  So.  137, 
said:  "When  the  title  provides 
against  unlawful  restraints  and  monop- 
olies, and  the  body  refers  to  'every 
eontract,  combination  in  the  form  of 
trusts,  or  eonspiracy,  in  restraint  of 
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Again,  the  Federal  Supreme  Court  has  hdd  that  the  discrimina- 
tion in  the  Illinois  statute  of  1893  in  favor  of  agricultural  products 
apd  live  stock  while  in  the  hands  of  the  producer  or  raiser  renders 
such  statute  invalid  under  the  equal. protection  clause  of  the  Four- 
teenth Amendment.  ^ 


trade  or  eommeree,  or  to  fix  or  Hmit 
the  amount  or  quantity  of  -any  articlOy 
commodity  or  merehandise  to  be  manu- 
factured, mined,  produced  or  sold  in 
this  state,'  as  being  illegal,  it  is  elear 
that  only  unlawful  acts  in  restraint  of 
trade  «re  declared  to  be  illegal,  and 
punished  in  the  manner  indicated  in 
the  act.  *  *  *  The  intent  of  the 
legislature,  as  expressed  in  the  title  to 
the  act  under  consideration,  is  to  pro- 
tect trade  against  unlawful  restraint 
and  monopoly;  and,  as  these  unlawful 
restraints  and  monopolies  have  been 
known  to  exist  from  time  immemorial, 
and  aa  this  reason  is  that  which  ex- 
isted for  the  passage  of  the  act,  the 
construction  that  only  unlawful  acts 
are  referred  to  in  the  body  of  the  act 
is  certain."  In  this  case,  the  court 
also  held  that  by  granting  permission 
to  a  foreign  corporation  to  do  business 
within  its  boundaries,  a  state  does  not 
preclude  itself  from  seeking,  by  proper 
judicial  proceedings,  to  revoke  the 
franchises  and  privileges  granted  if 
they  shall  be  so  misused  as  to  defeat 
the  object  of  the  grant;  and  hence  the 
ouster  of  a  foreign  corporation  for  a 
violation  of  the  etate  anti'-trust  laws, 
as  authorized  thereby,  cannot  be  op- 
posed on  the  ground  that  it  would  con- 
atitute  a  taking  of  the  corporation's 
property  without  due  process  of  law 
or  would  deny  to  it  the  equal  protec- 
tion of  the  law. 

«7  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  46  L.  Ed.  679  (MeKenna, 
J.,  dissenting),  aif 'g  99  Fed.  354.  Mr. 
Justice  Harlan  delivered  the  opinion 
of  the  Suprane  Court  in  this  ease  and 
in  80  doing  said:  ^'What  may  be  re- 
garded as  a  denial  of  the  equal  protec- 


tion of  the  laws  is  a  question  not 
always  easily  determined,  as  the  deci- 
sions of  this  court  and  of  the  highest 
courts  of  the  states  will  show.  It  is 
sometimes  dificult  to  show  that  a  state 
enactment,  having  its  source  in  a 
power  not  c<mtroverted,  infringes 
rights  protected  by  the  national  Con- 
stitution. No  rule  can  be  formulated 
that  will  cover  every  case.  But  upon 
this  general  question  we  have  said  that 
the  guaranty  of  the  equal  protection 
of  the  laws  means  'that  no  person  or 
class  of  persons  shall  be  denied  the 
same  protection  of  the  laws  which  is 
enjoyed  by  other  persons  or  other 
classes  in  the  same  place  and  under 
like  circumstances.'  »  ♦  ♦  We  have 
also  said:  'The  14th  Amendment,  in 
declaring  that  no  state  ''shall  deprive 
any  person  Of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws, ' '  un- 
doubtedly intended,  not  only  that  there 
should  be  no  arbitrary  deprivation  ci 
life  or  liberty,  or  arbitrary  spoliation 
of  property,  but  that  equal  protection 
and  security  should  be  given  to  all  un- 
der like  circumstances  in  the  enjoy- 
ment of  their  personal  and  civil  rights; 
that  aU  persons  should  be  equally  en- 
titled to  pursue  their  happiness  and 
acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courts 
of  the  country  for  the  protection  of 
their  persons  and  property,  the  pre- 
vention and  redress  of  wrongs,  and  the 
enforcement  of  contracts;  that  no  im- 
pediment should  be  interposed  to  the 
pursuits  of  anyone  except  as  applied 
to  the  same  pursuits  by  others  under 
like  circumstances;    that   no  greater 
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Following  tl\e  decision  of  the  Supreme  Court  of  the  United  States 


burdens  should  be  laid  upon  one  than 
are  laid  upon  others  in  the  same  call- 
ing and  condition,  and  that  in  the  ad- 
ministration of  criminal  justice  no  dif- 
ferent or  higher  punishment  should  be 
imposed  upon  one  than  such  ae  is  pre- 
scribed to  all  for  like  oiTenses. '  *  ♦  ♦ 
The  difficulty  is  not  met  by  saying 
that,  generally  speaking,  the  state 
when  enacting  laws  may,  in  its  discre- 
tion, make  a  classification  of  persons, 
firms,  corporations,  and  associations,  in 
order  to  subserve  pi^blic  objects.  For 
this  court  has  held  that  classification 
'  must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  just  re- 
lation to  the  act  in  respect  to  which 
the  classification  is. proposed,  and  can 
never  be  made  arbitrarily  and  without 
any  such  basis.  •  •  •  But  arbi- 
trary selection  can  never  be  justified 
by  calling  it  classification.  The  equal 
protection  demanded  by  -the  14th 
Amendment  forbids  this.  ♦  ♦  ♦  No 
duty  rests  more  imperatively  upon  the 
courts  than  the  enforcement  of  those 
constitutional  provisions  intended  te 
secure  that  equality  of  rights  which  is 
the  foundation  of  free  government. 
«  *  *  It  is  apparent  that  the  mere 
fact  of  classification  is  not  suflcient 
to  relieve  a  statute  from  the  reach  of 
the  equality  clause  of  the  14th  Ai^end- 
ment,  and  that  in  all  cases  it  must  ap- 
pear, not  only  that  a  classification  has 
been  nuide,  but  also  that  it  is  one 
based  upon  some  reasonable  ground — 
some  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classi- 
fication— and  is  not  a  mere  arbitrary 
selection.'  •  *  •  It  may  be  ob- 
served that  if  combinations  of  capital, 
skill,  or  acts,  in  respect  of  the  sale  or 
purchase  of  goods,  merchandise,  or 
commodities,  whereby  such  combina- 
tions may,  for  their  benefit  exclusively, 
control  or  establish  prices,  are  hurtful 
to  the  public  interests  and  should  be 


suppressed,  it  is  impossible  to  perceive 
why  like  combinations  in  respect  of 
agricultural  products  and  live  stock 
are  not  also  hurtful.  Two  or  more  en- 
gaged in  selling  dry  goods,  or  groceries, 
or  meats,  or  fuel,  or  clothing,  or  medi- 
cines, are,  under  the  statute,  criminals, 
and  subject  to  a  fine,  if  they  combine 
their  capital,  skill,  or  acts  for  the 
purpose  of  establishing,  controlling,  in- 
creasing, or  reducing  prices,  or  of  pre- 
venting free  and  unrestrained  compe- 
tition amongst  themselves  or  others  in 
the  sale  of  their  goods  or  merchandise; 
but  their  neighbors,  who  happen  to  be 
agriculturists  and  live-stock  raisers, 
may  make  combinations  of  that  char- 
acter in  reference  to  their  grain  or  live 
stock  without  incurring  the  prescribed 
penalty.  Under  what  rule  of  permis- 
sible classification  can  such  legislation 
be  sustained  as  consistent  with  the 
equal  protection  of  thq  laws!  It  can- 
not be  said  t|j|at  the  exemption  made 
by  the  ^h  section  of  the  statute  was 
of  slight  consequence,  as  affecting  the 
general  public  interested  in  domestic 
trade  and  entitled  to  be  protected 
against  combinations*  formed  to  control 
prices  for  their  own  benefit;  for  it 
cannot  be  disputed  that  agricultural 
products  and  live  stock  in  Illinois  con- 
stitute a  very  large  part  of  the  wealth 
and  property  of  that  state.  We  con- 
clude this  part  of  the  discussion  by 
saying  that  to  declare  that  some  of  the 
class  engaged  in  domestic  trade  or 
commerce  shaU  be  deemed  criminals  if 
they  violate  the  regulations  prescribed 
by  the  state  for  the  purpose  of  pro- 
tecting the  public  against  illegal  com- 
binations formed  to  destroy  competi- 
tion and  to  control  prices,  and  that 
others  of  the  same  class  shall  not  be 
bound  to  regard  those  regulations,  but 
may  combine  their  capital,  skill,  or 
acts  to  destroy  competition  and  to 
control  prices  for  their  special  benefit, 
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in  the  matter  of  the  lUinois  statute,  the  Supreme  Court  of  Georgia  ** 
and  the  Supreme  Court  of  Montana  ^  have  held  their  respective  state 
statutes,  each  of  which  contained  a  provision  similar  to  the  one  in 
the  Illinois  statute  which  worked  the  latter 's  avoidance,  to  be  violative 
of  the  constitutional  guaranty  of  equal  protection  of  the  laws.*^ 

§3389.  Xnterstata  trade  and  oonmMroe  oomddered.  It  was  under 
the  commerce  clause  of  the  Federal  Constitution  that  the  Sherman 
Act  was  passed.** 

Such  statute  **doe8  not  apply  where  the  trade  or  commerce  aflfected 
is  purely  intrastate, " '•  but  to  come  within  its  provisions  the  trade 
or  commerce  involved  must  be  among  the  several  states  or  with  foreign 
nations.^    That  a  negligible  amount  of  intrastate  business  is  affected 

is  80  manifestly  a  denial  oi  the  equal'     etraint  of  trade  and  eommerce  in  the 

territory  of  Utah  held  required  to  be 
dismiesed  on  the  admiBsion  of  Utah 
into  the  Union  as  a  state.  Moore  v. 
United  States,  85  Fed.  405. 

93  United  States  v.  Trans-Missoari 
Freight  Ass'n,  166  U.  S.  290,  41  L.  Ed. 
1007.  See  also  Hopkins  y.  United 
States,  171  U.  S.  578,  43  L.  Ed.  290. 

Although  a  contract  on  its  face  car- 
ries an  apparent  tendency  to  stifle  com- 
petition, and  is,  in  that  sense,  in  re- 
straint of  trade,  it  is  not  illegal  under 
the  Sherman  Act  unless  it  affects  inter- 
state or  foreign  commerce.  Slaughter 
V.  Thacker  Coal  &  Coke  Co.,  55  W.  Va. 
642,  65  L.  B.  A.  342,  104  Am.  St.  Bep. 
1013,  2  Ann.  Cas.  335,  47  S.  E.  247. 
See  also  Pocahontas  Coke  Co.  v.  Pow- 
hatan *Coal  ft  Cbke  Co.,  60  W.  Va.  508, 
10  L.  B.  A.  (N.  S.)  268,  116  Am.  St 
Bep.  901,  9  Ann.  Cas.  667,  56  S.  £.  264. 

''When  the  act  prohibits  contracts 
in  restraint  of  trade  or  commerce,  the 
plain  meaning  of  the  language  used  in- 
cludes contracts  which  relate  to  either 
or  both  subjects.  Both  trade  and  com- 
merce are  included  so  long  as  each 
relates  to  that  which  is  interstate  or 
foreign."  United  States  v.  Trans- 
Missouri  Freight  Ass^n,  166  U.  S.  290, 
41  L.  Ed.  1007. 

A  combination  put  into  operation  in, 
and  affecting  the  foreign  commerce  of, 


protection  of  the  laws  that  further  or 
extended  argument  to  establish  that 
position  would  seem  to  be  unneces- 
sary." Further,  the  court  held  that 
the  statute  must  be  regarded  as  an  en- 
tirety and  that  it  fell  as  a  whole  as  a 
result  of  the  invalidity  of  its  9th  sec- 
tion. 

M Brown  v.  Jacobs'  Pharmacy  Co., 
115  Ga.  429,  57  L.  B.  A.  547,  90  Am. 
St.  Bep.  126,  41  S.  £.  553. 

aa  State  V.  Cudahy  Packing  Co.,  33 
Mont.  179, 114  Am.  St.  Bep.  804,  8  Ann. 
Cas.  717,  82  Pac.  833.  The  Montana 
statute  exempted  from  its  operation 
"persons  engaged  in  horticulture  or 
agriculture. ' ' 

30<<The  Constitution  of  the  United 
States  is,  within  the  scope  of  its  pro- 
visions^ the  supreme  law  of  the  land, 
and  state  courts  and  legislatures  are 
bound  by  it  as  well  as  by  the  interpre- 
tation put  upon  its  provisions  by  the 
federal  court  of  last  resort. ' '  State  v. 
Gudahy  Packing  Co.,  33  Mont.  179,  114 
Am.  St.  Bep.  804,  8  Ann.  Cas.  717,  82 
Pac.  833. 

31  See  §  3387,  supra. 

aa  United  States  v.  Patten,  226  U.  8. 
525,  57  L.  Ed.  333,  44  L.  B.  A.  (N.  8.) 
,?.25. 

Indictment,  under  the  Sherman  Act, 
for  entering  into  a  combination  in  re- 
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ky  however,  immaterial,  it  being  as  a  whole  that  the  scheme  is  to  be 
judged,^*  and  that  a  combination  is  concerned  in  great  part  with  in- 
ternal matters  does  not  preclude  its  coming  within  the  operation  of  the 
statute.^  Moreover,  persons  who  are  not  themselves  engaged  in  in- 
terstate commerce  may  accomplish  a  violation  of  the  Sherman  Act**  * 
Thos  i>erBons  conspiring  to  restrain  the  trade  of  others  engaged  in 
interstate  commerce  may  be  gailfy  of  the  crime  of  conspiracy  de- 
nounced by  section  1  of  such  statute  even  though  the  trade  in  which 
they  themselves  are  engaged  is  wholly  intrastate.^  The  extent  of  the 
interstate  trade  or  commerce  conspired  against  is  immaterial.^  It 
is  the  interstate  character  of  its  trade  and  not  the  extent  of  its  inter- 
state trade  that  gives  to  a  corporation  the  status  of  an  interstate 
trader,**  and  no  act  of  interstate  trade  or  ccmunerce  is  so  insignificant 


thiB  eountry  is  none  the  less  within  the 
purview  of  the  Sherman  Act  because 
of  the  fact  that  it  was  formed  in  a 
foreign  eountry.  Thomsen  v.  Oayser, 
243  U.  8.  M,  01  L.  £d«  597,  Ann.  Cas. 
1917  D  322. 

34Loewe  r.  Lawlor,  208  U.  8.  274, 
62  L.  Ed.  488,  13  Ann.  Oas.  815. 

It  ha«i  been  held  that  where  the 
parties  to  a  sale  of  goods,  resident 
in  different  states,  deal  with  svieh 
goods,  under  the  contract  of  sale  but 
after  the  goods  have  become  part  of 
the  common  mam  of  property  in  the 
state  of  the  purchaser's  residence,  in 
violation  of  the  anti-trust  law  of  such 
state,  sueh  law  applies  notwithstand- 
ing the  original  interstate  eharaeter 
of  the  transaction  (Fuqua  ▼.  Pabst 
Brewing  Co.,  90  Tex.  298,  35  L.  B.  A. 
241,  38  S.  W.  29,  750;  W.  T.  Bawleigh 
Medical  Ck>.  v.  Fitzpatrick,  —  Tex. 
Civ.  App.  — >  184  S.  W.  549;  Arm- 
strong T.  W.  T.  Bawleigh  Medical  Go., 
—  Tex.  Oiv.  App.  — ,  178  S.  W.  582; 
J.  B.  Watkins  Medical  Co.  v.  John- 
ton,  —  Tex.  Or,  App.  — ^  162  8.  W. 
394.  Contra,  MoCall  Co.  v.  J.  D. 
Stiff  Dry  Goods  C6.,  —  Tex.  Civ.  App. 
— ,  142  S.  W.  659),  and  further  that 
where  the  state  anti-trust  statute  ap- 
plies to  render  illegal  a  part  of  an 
indivisible  contract,  not  even  the  por- 
tion of  such  contract  which  involves 


interstate  commerce  and  which  isi 
therefore,  outside  of  the  operation  of 
such  statute  can  be  enforced  in  the 
state  eourts.  W.  T.  Bawleigh  Medical 
Co.  V.  Fitzpatrick,  —  Tex.  Civ.  App. 
— ,  184  8.  W.  549. 

85<<How  far  the  effects  upon  inter- 
state commerce  of  the  combination 
must  preponderate  to  bring  it  within 
[the  Sherman  Act]  *  *  *  is  not  a 
question  of  the  .  extent  of  federal 
powers,  but  of  the  extent  to  which 
Confess  intended  to  exert  such 
powecs.  That  it  intended  to  reach 
every  conceivable  restraint  of  such 
commerce  may  not  be  true,  and  the 
degree  to  which  it  reaches  is  not 
measured  by  the  power  of  the  states 
in  the  regulation  of  their  internal  af- 
fairs until  Congress  intervenes.  It  is 
no  objection  that  the  combination  de- 
clared illegal  shall  be  concerned  in 
great  part  with  internal  masters. ' '  H. 
B.  MarieneUi,  Ltd.  v.  United  Book- 
ing Offices  of  America,  227  Fed.  165, 
170. 

8«H.  B.  Marienelli,  Ltd.  ▼.  United 
Booking  Offices  of  America,  227  Fed. 
165,  169. 

37  Enauer  v.  United  States,  237  Fed. 
8,  12. 

tSTatterson  v.  United  States,  222 
Fed.  599,  619. 

99  Standard   Sanitary    Mfg.    Co.    v. 


VPriv.Corp.— 50 
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as  not  to  come  within  the  protection  of  the  anti-tmst  statute.^  -Bo  a 
conspiracy  need  not  affect  more  than  a  single  interstate  shipment  in 
order  to  come  within  the  condemnation  of  section  1  of  such  statute.^ 

Moreover,  such  section  does  not  concern  itself  with  whether  the  in- 
^rstate  trade  or  commerce  conspired  against  is  rightful  or  wrongful, 
but  condemns  conspiracies  against,  not  merely  legal  interstate  trade 
and  commerce,  but  interstate  trade  and  commerce  generally,  with- 
out regard  to  its  legality.** 

Nor  is  an  express  charge  upon  interstate  trade  or  commerce  required. 
The  anti-trust  statute  does  not  contemplate  'Hhat  the  combination 
therein  made  unlawful  must  be  one  which  shall  by  its  terms  refer  to 
interstate  commerce.  It  is  enough  if  its  purpose  and  effect  are  neces- 
sarily to  restrict  interstate  trade.  If  it  were  otherwise,  all  combina- 
tions in  restraint  of  interstate  trade  might  be  so  expressed  in  words 
as  to  avoid  the  statute.  The  true  test  would  seem  to  be,  not  what  the 
agreement  professes,  but  what  it  accomplishes.  "*• 

As  to  what  constitutes '' commerce"  in  general  and  'interstate  trade 
and  commerce"  in  particular,  a  brief  discussion  must  suffice.**   In  dis- 


united Statea,  226  U.  S.  20,  57  L.  Ed. 
107.     • 

40  Patterson  v.  United  States,  222 
Fed.  599,  619. 

416teer8  v.  United  States,  192  Fed. 
1,  5,  wherein  the  court  distinguished 
Cincinnati,  P.,  B.  S.  &  P.  Packet*  Co. 
V.  Bay,  200  U.  S.  179,  50  L.  Ed.  42S, 
and  declared  that  it  did  "not  find 
in  the  Standard  Oil  and  Tobacco  Cases 
any  holding  that  a  direct  restraint  of 
trade  must  aifeot  an  unreasonably 
great  amount  of  commerce  in  order  to 
be  within  the  prohibition.  As  we  read 
these  opinions,  the  matter  under  con- 
sideration, from  the  standpoint  of 
reason,  was  not  the  amount  of  mer- 
ohandise  or  traffic  affected  by  the  re- 
striction, but  the  character  and  extent 
of  the  restriction  itself;  and  it  was 
thought  that,  if  such  restriction  rea- 
sonably pertained  to  lawful  results, 
it  was  not  of  itself  necessarily  for- 
bidden. These  opinions  contain  no 
justification  for  the  idea  that  a  direct 
and  absolute  restraint,  bearing  no 
reasonable  relation  to  lawful  means  of 
accomplishing  lawful  ends,  can  be  per- 


mitted only  because  the  volume  of 
traffic  affected  is  not  very  great." 

While  the  theory  of  injury  to  the 
pubUc  lieys  at  the  bottom  of  the  Sher- 
man Act  and  while  such  act  is  di- 
rected against  things  which  tend  "to 
deprive  the  public  of  the  advantages 
which  flow  from  free  competition" 
(Northern  Securities  Case,  193  U.  8. 
197,  48  L.  Ed.  679,  24  Sup.  Ct.  436), 
"a  single,  private  injury  may  well 
tend  to  this  public  re9ttlt."  Steers  v. 
United  States,  supra. 

4S^<The  terms  of  the  seetion  are  of 
a  most  sweeping  character.  It  in- 
cludes every  conspiracy  in  restraint 
of  interstate  trade  or  commerce.  It  is 
not  a  question  whether  it  is  rightful 
or  wrongful  interstate  trade  or  com- 
merce that  is  covered  by  the  con- 
spiracy. It  is  sufficient  that  it  is 
interstate  trade  or  commerce."  Pat- 
terson V.  United  States,  222  Fed.  599, 
646. 

48  Qibbs  V.  MeNeeley,  118  Fed.  120, 
126,  60  L.  B.  A.  152. 

44  As  to  who  are  common  carriers 
within  the  meaning  of  the  Interstate 
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posing  of  the  contention  that  the  meaning  of  the  word  '* commerce" 
as  used  in  the  clause  of  the  Federal  Constitution  which  gives  Congress 
the  power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,  etc.,  was  limited  '^to  traffic,. to  buying  and  selling,  or 
the  interchange  of  commodities,"  and  did  jiot  extend  to  navigation, 
Chief  Justice  Marshall,  in  the  celebrated  case  of  Oibbons  v.  Ogden,^ 
declared  that  '^commerce,  undoubtedly,  is  traffic,  but  it  is  some- 
thing more ;  it  is  intercourse.  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches."  When  it 
comes  to  interstate  commerce,  the  Supreme  Court  of  the  United  States- 
has  declared  that  '^  commerce  among  the  states  is  not  a  technical  legal 
conception,  but  a  practical  one,  drawn  from  the  course  of  business. "  *® 


Commeree  Act,  see  36  U.  S.  Stat.  L. 
544,  seetion  7,  Fed.  St  Ann.  1^12 
Supp.  p.  112. 

46  9  Wheat.  (U.  S.)  1,  6  L.  Ed.  23, 
68. 

46  United  States  v.  Union  Pae.  B. 
Co.,  226  U.  S.  61,  57  L.  Ed.  124;  Swift 
&  Co.  V.  United  States,  196  U.  S. 
375,  49  L.  Ed.  518.  See  also  Loewe  v. 
Lawlor,  208  U.  S.  274,  13  Ann.  Cas. 
815,  52  L.  Ed.  488. 

' '  Commerce  among  the  states,  with- 
in the  exduflive  regulating  power  of 
Congress,  'con8i8t0  of  intereourse  and 
traffic  between  their  citizens,  and  in- 
clndes  the  transportation  of  persons 
and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities.' 
County  of  Mobile  v.  Kimball,  102  U. 
6.  691-702;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  203,  5  Snp. 
Ct.  Bep.  826.  In  the  application  of 
this  comprehensive  definition,  it  is 
settled  by  the  decision3  of  the  court 
that  such  commerce  includes,  not  only 
the  actual  transportation  of  commod- 
ities and  persons  between  the  states, 
but  also  the  instrumentalities  and 
processes  of  such  transportation.  That 
it  includes  all  the  negotiations  and 
contracts  which  have  for  their  object, 
or  involve  as  an  element  thereof,  such 
tran3mission  or  passage  from  one  state 
to  another.  That  such  commerce  be- 
gins, and  the  regulating  power  of  Con- 


gress attaches,  when  the  commodity 
or  thing  traded  in  commences  its 
transportation  from  the  etate  of  its 
production  or  situ3  to  some  other  state 
or  foreign  country,  and  .  terminates 
when  the  transportation  is  completed, 
and  the  property  has  become  a  part 
of  the  general  mass  of  the  property  in 
the  state  of  its  destination.  When 
the  commerce  begins  j^  determined, 
not  by  the  character  of  the  com- 
modity, nor  by  the  intention  of  the 
owner  to  transfer  it  to  another  state 
for  sale,  nor  by  his  preparation  of  it 
for  transportation,  but  by  its  actual 
delivery  to  a  common  carrier  for 
transportation,  or  the  actual  com- 
mencement of  its  transfer  to  another 
state.  At  that  time  the  power  and 
regulating  authority  of  the  state 
ceases,  and  that  of  Congress  attaches 
and  continues,  until  it  has  reached 
another  state,  and  become  mingled 
with  the  general  mass  of  property  in 
the  latter  state.  That  neither  the  pro- 
duction or  manufacture  of  commodi- 
ties or  articles  which  constitute  sub- 
jects at  commerce,  and  which  are 
intended  for  trade  and  traffic  with  citi- 
zens of  other  states,  nor  the  prepara- 
tion for  their  transportation  from  the 
state  where  produced  or  manufac- 
tured, prior  to  the  commencement  of 
the  actual  transfer,  or  transmission 
thereof  to  another  state,  constitutes 
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While  on  the  one  hand  it  has  been  suggested  that  what  constitutes 
trade  within  the  meaning  of  the  Sherman  Act  is  not  necessarily  to 
be  determined  by  what  constitntessuch  trade  within  the  roles  velative 
to  a  state's  right  of  taxation,*^  on  the  other,  it  has  been  declared  that 
^'such  commerce  as  the  states  are  excltided  from  burdening  or  reg^ilat- 
ing  in  any  way  by  tax  or  otherwise,  because  of  the  power  of  Congress 
to  regulate  interstate  commerce,  must,  of  necessity,  be  the  commerce 
which  Congress  may  regulate,  and  which,  by  the  terms  of  the  anti- 
trust law,  it  has  regulated/'^  The  transportation  of  commodities  is 
commerce,^  '  ^  and  if  from  one  state  to  or  tiirougfa  another  it  is  inter- 
state commerce. '^^^    Accordingly,  interstate  railroads  come  within 

that  interstate  commerce  wMcb  comes      United  States,  supra.    See  also  H.  B. 


within  the  regulating  power  of  Con- 
gress; and,  further,  that  after  the 
termination  of  the  transportation  Off 
commodities  or  articles  of  traffic  from 
one  state  to  another,  and  the  mingling 
or  merging  thereof  in  the  general 
mass  of  property  in  the  state  of  des- 
tination, the  sale,  distribution,  and 
consumption  thereof  in  the  latter 
^tate  forms  no  part  of  interstate  com- 
merce." In  re  Greene,  52  Fed.  104, 
114,  citing  Kidd  v.  Pearson,  128  U.  S. 
1,  32  L.  Ed.  346;  Bobbins  v.  Shelby 
Co.  Taxing  Dist.,  120  U.  S.  .497,  30  L. 
Ed.  694;  Coe  v.  Errol,  116  U.  S.  517, 
29  L.  Ed.  715 ;  Brown  v.  Houston,  114 
U.  S.  622,  29  L.  Ed.  257;  Pensaeola 
Tel.  Co.  V.  Western  U.  Tel.  Co.,  96  XT. 
S.  1,  24  L.  Ed.  708.  See  also  United 
States  V.  Hopkins,  82  Fed.  529,  rev'd 
Hopkins  v.  United  States,  171  U.  S. 
578,  43  L.  Ed.  290;  United  States  v. 
E.  C.  Knight  Co.,  60  Fed.  306,  aff'd 
60  Fed.  934,  24  L.  B.  A.  428,  in  turn 
aff  'd  by  156  U.  S.  1,  39  L.  Ed.  325. 

47  Steers  v.  United  States,  192  Fed. 
1,  5. 

*'  *Trade,'  as  referring  to  a  busi- 
ness which  must  have  a  fixed  continu* 
ance  and  established  character  in 
order  to  be  in  existence  so  ajs  to  be 
subject  to  a  tax  or  so  as  to  be  carried 
on  within  a  state,  cannot  be  eynony- 
mous  with  'trade'  in  the  sense  of  com- 
merce or  traffic  or  transportation  from 
one    place   to    another.''     Steers   v. 


Marienelli,    Ltd.    v.    United    Booking 

Offices  of  America,  227  Fed.  165,  169. 

M  United  States  v.  Addyston  Pipe  & 

Steel  Co.,  85  Fed.  271,  296,  46  L.  B. 

A.  122. 

49  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  &.  290,  41  L. 
Ed.  1007. 

"Transportation  for  others,  as  an 
independent  business,  is  commerce,  ir- 
respective of  the  purpose  to  sell  or 
retain  the  goods  which  the  owner  may 
entertain  with  regard  to  them  after 
they  shall  have  been  delivered." 
Hanley  v.  Kansas  City  Southern  R. 
Co.,  187  U.  S.  617,  47  L.  Ed.  333 
(involving  fixing  of  railroad  rates  by 
state). 

50  United  States  r.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290,  41 
L.  Ed.  1007.  See  also  Steers  v.  United 
States,  192  Fed.  1,  5. 

It  seems  that  a  eontract  involving 
Ohio  river  commerce  between  two 
points  in  the  ^tate  of  Ohio  will  not 
involve  interstate  commerce  within 
the  meaning  of  the  Sherman  Acts 
merely  because  the  boats  engaged 
therein  may,  in  passing  between  such 
two  points,  pass  over  «oil  belonging 
to  the  state  of  Kentucky.  Cincinnati, 
P.,  B.  S.  Sb  P.  Packet  Co.  v.  Bay, 
200  U.  S.  179,  50  L.  Ed.  428.  Com- 
pare, however,  with  this  last-cited 
case,  Hanley  v.  Kansas  City  Southern 

B.  Co.,  187  U.  S.  617,  47  L.  Ed.  383. 
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the  meaBing  of  the  Sherman  Act.'^^    Manufacture,  however,  is  not 
commerce  but  is  precedent  thereto.**    Generally  speaking,  interstate 


commerce  ''comprehends 


intercourse  for  the  purposes  of 


trade  in  any  and  all  its  forms,  including  transportation,  purchase, 
sale,  and  exchange  of  commodities  between  the  citizens  of  different 
states,  and  the  power  to  regulate  it  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted."  •• 


ftl  United  Statctfi  v.  TranB-HiBBOiiri 
Freight  Ass'n,  166  U.  8.  290^  41  L. 
Ed.  1007. 

The  distinct  aUegation  in  the  bUl  of 
complaint,  brought  to  vacate  and  set 
aside  an  order  of  the  Michigan  Bail- 
road  Commission,  authorizing  a  mer- 
ger of  certain  telephone  companies, 
that  such  companieyEi  were  doing  an 
intrastate  business,  and  the  absence 
of  even  an  intimation  in  such  biU 
that  any  of  the  companies  are  doing 
or  contemplate  doing  an  interstate 
business  preclude  consideration  of  the 
complainant's  contention  that  the 
commission's  order  violates  the  Sher- 
man Act.  Home  Tel.  .Co.  v.  Michigan 
Bailroad  Commission,  174  Mich.  219, 
140  N.  W.  496, 

"Tugs  employed  in  the  busineq?  of 
towing,  into  and  out  of  harbors  and 
between  ports,  of  vessels  engaged  in 
interstate  commerce^  and  in  'the 
lightering  and  wrecking  of  vessels  so 
engaged,  are  themselves  instnimentali- 
ties  of  interstate  commerce.  *  *  * 
It  inevitably  follows  that  any  undue 
restraint  upon  such  business  of  tow- 
ing and  wrecking  offends  against  the 
Sherman  Act."  United  States  v. 
Great  Lakes  Towing  Co.,  208  Fed. 
733,  742. 

6a  United  States  v.  E.  C.  Knight 
Co.,  156  U.  S.  1,  39  L.  Ed.  325. 

58  Hopkins  v.  United  States,  171  U. 
8.  578,  43  L.  Ed.  290. 

Although  the  Sherman  Act  ''has  no 
reference  to  the  mere  manufacture  or 
production  of  articles  or  commodities 
within  the  limits  of  the  several  states, 
it  does  embrace  and  declare  to  be  il- 


legal every  contract,  combination  or 
conspiracy,  in  whatever  form,  of  what- 
ever nature,  and  whoever  may  be  par- 
ties to  it,  which  directly  or  necessfirily 
operates  in  restraint  of  trade  or  com- 
merce among  the  several  states  or  with 
foreign  nations."  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S. 
197,  48  L.  Ed.  679. 

''As  has  frequently  been  said,  in- 
terstate conuneree  oonsists  of  inter- 
eourse  «nd  traffic  (between  the  citizens 
or  inhabitants  of  different  states,  and 
includes  not  only  the  transportation 
of  persons  and  property  and  the  navi- 
gation of  public  waters  for  that  pur- 
pose, but  also  the  purchase,  sale,  and 
exchange  of  commodities.  *  *  • 
If,  therefore,  an  agreement  or  com- 
bination directly  restrains  not  alone 
the  manufacture,  but  the  purchase, 
sale,  or  exchange  of  the  manufactured 
commodity  among  the  several  states, 
it  is  brought  within  the  provisions  of 
the  statute."  Addyston  Pipe  & 
Steel  Co.  V.  United  States,  175  U.  S. 
211,  44  L.  Ed.  136.  S^  a]^o  W.  W. 
Montague  &  Co.  v.  Lowry,  193  U.  S. 
38,  48  L.  Ed.  608. 

A  contract  to  supply  to  a  paper 
manufacturer  in  Wisconsin  pulp  wood 
obtained  in  Wisconsin,  Michigan,  Min- 
nesota and  Canada  involves  interstate 
commerce  and  whether  it  is  invaUd  as 
creating  a  monopoly  or  being  in  re- 
straint of  trade  must  be  determined  by 
the  federal  rather  than  by  the  state 
statutes.  Pulp  Wood  Co.  v.  Green  Bay 
Paper  &  Fiber  Co,,  157  Wis.  604,  147 
N,  W.  1058. 
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Of  the  word  '*  trade/'  €U3  used  in  the  Sherman  Act,  it  has  been  said 
that  it  ''means  the  buying  as  well  as  the  selling*  of  property,  and  the 
statute  extends  its  protection  to  those  who  buy  as  well  as  to  those 
who  selL  A  practice  that  is  helpful  to  the  seller,  but  is  hurtful  to 
the  buyer,  is  as  fully  within  the  inhibition  of  the  statute  as  a  practice 
pursued  by  one  seller  which  unlawfully  restrains  the  trade  of  an- 
other seller.  Therefore  it  may  be  assumed  without  discussion,  that 
the  statute  intends  to  protect  the  purchasing  public  from  the  conse- 
quences of  combinations,  which,  either  in  their  purpose  or  effect,  so 
raise  and  maintain  prices  that  trade,  in  the  sense  of  buying,  cannot 
exist  except  upon  terms  fixed  by  combinations  of  sellers."  '^ 

An  actual  physical  transportation  of  merchandise  is  not  necessary 
in  order  for  a  person  to  be  engaged  in  interstate  trade  or  commerce.'^ 
A  corporation  engages  in  interstate  commerce  when  it  sends  its  sales- 
men into  foreign  states,  and  accepts  and  fills  the  orders  obtained  by 
them,'^  and,  in  this  connection,  it  is  not  important  where  the  title  to 
the  goods  sold  technically  passes.'^*'  Nor  can  a  manufacturing  cor- 
poration claim  that  it  is  not  engaged  in  interstate  trade  when  it  ap- 


M  United  States  v.  xynited  States 
Steel  Corporation,  223  Fed.  55,  177 
(per  Wooley,  Circuit  Judge). 

W  United  States  v.  American  To- 
bacco Co.,  164  Fed.  700,  708  (per  Coxe, 
Circuit  Judge,  concurring). 

M  United  States  v.  American  To* 
bacco  Co.,  164  Fed.  700,  713  (per 
Noyes,  Cireoit  Judge,  concurring). 

'^  Neither  a  sale  nor  the  place  of  sale 
and  delivery  13  alone  the  test  of  inter- 
state commerce,  nor  does  transporta- 
tion, although  an  adjunct  essential  to 
commerce,  constitute  a  transaction  in 
interstate  commerce.  A  sale,  the  par- 
ties to  which  are  from  different  statesj 
when  such  sale  necessarily  involves  the 
transportation  of  goods,  is  a  transac- 
tion of  interstate  commerce,  whether 
/the  contract  be  made  in  the  one  state 
or  in  the  other,  or  made  before  or 
after  shipment.  Every  negotiation, 
initiatory  and  intervening  act,  con- 
tract, trade,  and  dealing  between  citi- 
zens of  any  state,  and  territory,  or  the 
District  of  Columbia,  with  those  of  an- 
other political  division  of  the  United 
States,  which  contemplates  and  causes 
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mich  importation,  whether  it  be  of 
goods,  persons  or  information,  is  a 
transaction  of  interstate  commerce." 
United  States  v.  Tucker,  188  Fed.  741, 
743  (prosecution  for  violation  of  Pure 
Food  and  Drugs  Act). 

A  sale  of  goods  made  in  Wisconsin 
by  one  Wisconsin  corporation  to  an- 
other is  not  a  transaction  in  interstate 
commerce  and  hence  is  not  within  the 
Sherman  Act.  National  DistiUing  Co. 
V.  Cream  City  Importing  Co.,  86  Wis. 
352,  39  Am.  St  Bep.  902,  56  N.  W.  864. 

07  United  (States  v.  American  To- 
bacco Co.,  164  Fed.  700,  714  (per 
Noyes,  Circuit  Judge,  concurring). 

The  validity  of  an  exclusive-agency 
contract,  made  by  a  manufacturer  of 
one  state  with  a  citizen  of  another, 
under  which  the  title  to  the  goods 
shipped  is  to  remain  in  the  manufac- 
turer until  such  goods  are  sold,  must 
be  determined  by  the  federal  anti- 
trust laws  and  not  by  the  anti-trust 
laws  of  the  state  of  the  agent's  resi- 
dence. Cole  Motor  Car  Co.  v.  Hurst, 
228  Fed.  280. 
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pears  that  it  manufactures  its  product  in  one  state,  ships  such  product 
to  warehouses  in  other  states,  and  there  sells  it,  its  trade  extending  over 
several  states.** 

§  3390.  Monopolization  under  antl-tnut  statute  Monopolization 
and  attempts  to  monopolize  are  the  subjects  with  which  section  2  of 
the  Sherman  Act  is  concerned.**  In  this  section,  the  word  **  mo- 
nopolize' '  is  used  ' '  in  a  legal  and  accurate  sense.  Its  root  idea  is  to  ex- 
clude. To  monopolize  trade  or  commerce,  or  a  part  thereof,  is  to 
exclude  persons  therefrom.  It  is  not,  however,  to  exclude  all  persons. 
In  the  case  of  a  perfect  monopoly,  which  in  experience  has  arisen  only 
from  a  sovereign  grant,  the  exclusion  is  of  all  persons  but  one,  or, 
perhaps,  a  group  of  persons.  By  reason  of  such  exclusion  such  person 
or  group  of  persons  secure  the  entire  field  covered  by  the  grant  to 
themselves.  But  it  is  not  such  monopolizing  that  the  section  has  in 
mind.    It  is  monopolizing  by  the  acts  of  individuals.''  ^ 


5S  United  States  v.  Standard  Sani- 
tary Mfg.  Co.,  191  Fed.  172,  193,  afl'd 
226  U.  S.  20,  57  L.  Ed.  107. 

A  corporation  alleged  to  have  been 
engaged  since  its  organization  *  *  in  the 
business  of  cutting  and  harvesting  ice, 
principaUy  in  the  state  of  New  Hamp- 
shire, transporting  the  said  ice  to  the 
city  of  Boston  in  the  state  of  Massa- 
chusetts, and  there  selling  the  same; 
the  larger  part  of  said  ice  being  de- 
livered in  said  Boston,  but  some  being 
shipped  to  places  outside  the  state," 
is  not  thereby  shown  to  have  been  en- 
gaged in  interstate  .commerce  in  ice. 
Corey  v.  Independent  Ice  Co.,  207  Fed. 
459,  461. 

59  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  E.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D  734. 

In  penalizing,  monopolizing  and  at- 
tempting to  monopolize,  section  2  of 
the  Sherman  Act  creates  two  separate 
and  distinct  offenses,  and  a  count  in 
an  indictment  which  charges  both  of 
such  offenses  is  bad  for  duplicity. 
I'nited  States  v.  American  Naval 
Stores  Co.,  186  Fed.  592.  (The  con- 
victions, had  on  the  other  counts  of 
the  indictment  here  involved,  which 


charged  conspiracy  and  which  the 
court  held  not  snbject  to  demurrer, 
were  reversed  by  the  Supreme  Court, 
in  Nash  v.  United  States,  229  U.  S. 
373,  57  L.  Ed.  1232,  for  error  in  the 
charge  to  the  jury.)  In  connection, 
however,  with  the  ruling  of  Judge 
Sheppard^  in  the  Circuit  Court,  where- 
by he  upheld  the  other  counts  of  the 
indictment  as  sufficient  to  put  the  de- 
fendants on  notice  of  the  nature  of 
the  accusation.  Justice  Holmes,  deliv- 
ering the  opinion  of  the  court  in  Nash 
V.  United  Sta4ie8,  supra,  said:  "We 
cannot  pronounce  the  counts  before  us 
bad  for  uncertainty.  On  demand  of 
the  defendants  a  bill  of  particulars  was 
furnished,  and  there  is  no  reason  to 
fear  that  injustice  was  done  in  that 
respect.  ♦  •  ♦  The  first  count,  at 
least,  was  well  enough. ' ' 

60  Patterson  v.  United  States,  222 
Fed.  599,  619.  Continuing,  the  court 
said:  '  *  In  the  ease  of  such  a  monopoly 
it  would  seem  that  it  is  not  essential 
that  all  but  the  insiders  be  wholly  ex- 
cluded, so  that  they  have  the  whole 
field  to  themselves.  It  is  sufficient  that 
outsiders  are  substantially  excluded, 
so  that  the  insiders  have  to  themselves 
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The  prohibitions  of  this  section  extend  only  to  such  monopolies  as 
are  unjust  and  unreasonable  restraints  of  trade.^^    It  is  not  ''to  be 


approximately,  or  'a  largely  prepond- 
erating part  of  I '  the  whole  field*  *  * 

^' There  can  be  no  monopolizing  in 
the  legal  and  accurate  sense  of  the 
word  where  there  can  be  no  common 
occupation.  Where  in  the  very  nature 
6f  things  there  must  be  exclusion  of 
all  others  but  one,  there  can  be  no 
monopolizing.  Hence  it  would  seem 
that  there  can  be  no  monopolizing  in 
'  making  a  single  interstate  sale,  or  in 
making  a  great  number  of  such  sales, 
even  though  wrongful  means  are  used 
in  making  them.  A  wrong  has  been 
done  the  competitors,  but  the  wrong  is 
not  that  of  monopolizing.  In  the  very 
nature  of  things  but  one  competitor 
can  make  the  sale.  The  idea  that  such 
conduct  constitutes  monopolizing  is  not 
according  to  the  legal  and  accurate 
meaning  of  the  word.  It  can  only  be 
such  according  to  a  popular  conception 
thereof.  But,  though  but  one  com- 
petitor can  make  a  sale,  all  competi- 
tors can  enjoy  the  free  opportunity  of 
/  approaching  each  and  every  prospec- 
tive purchaser  on  equal  terms,  with  the 
chance  of  making  a  sale  if  he  can 
persuade  him  to  buy.  For  one  com- 
petitor to  exclude  all  or  substantially 
all  other  competitors  from  such  oppor- 
tunity— ^i.  e.,  drive  them  from  the  field 
of  freely  offering  their  goods,  so  as  to 
liave  that  field  to  himself — ^is  to  mo- 
nopolize according  to  the  legal  and 
accurate  sense  of  the  word.''  Patter- 
son V.  United  States,  222  Fed.  599, 620. 

In  the  Standard  Oil  Case,  Chief  Jus- 
tice White  declared  that  "the  com- 
merce referred  to  by  the  words  'any 
part'  [in  the  second  section  of  the 
Sherman  Act]  construed  in  the  light 
of  the  manifest  purpose  of  the  statute 
has  both  a  geographical  and  a  distribu- 
tive significance,  that  is  it  includes  any 
portion  of  the  United  States  and  any 
one  of  the  classes  of  things  forming  a 


part  of  interstate  or  foreign  com- 
merce." Standard  Oil  Co.  v.  United 
States,  221  U.  8.  1,  34  L.  B.  A.  (N.  S.) 
834,  Ann.  Cas.  1912  D  734,  55  L.  Ed. 
619. 

This  construction  of  such  words,  ac- 
cording to  Judge  Cochran,  who  wrote 
the  opinion  in  the  Cash  Register  Case, 
excludes  from  their  meaning  ''the  in- 
terstate trade  or  commerce  of  a  par- 
ticular prospective  purchaser  of  a 
particular  commodity,  and  confines  it 
to  the  interstate  trade  or  commerce  of 
all  prospective  purchasers  of  a  particu- 
lar commodity  in  the  United  States  or 
in  some  particular  portion  thereof." 
Patterson  v.  United  States,  222  Fed. 
599,  622.  See  also  United  States  v. 
Standard  Oil  Co.  of  New  Jersey,  173 
Fed.  177  (aff'd  with  directions  221  U. 
6.  1,  34  L.  B.  A.  (N.  6.)  834,  Ann.  Cas^ 
1912  D  734,  55  L.  £d.  619);  United 
States  V.  American  Tobacco  Co.,  164 
Fed.  700  (rev'd  and  remanded  with 
directions  221  U.  8.  106,  55  L.  Ed. 
663) ;  Whitwell  v.  Continental  Tobacco 
Co.,  125  Fed.  454,  64  L.  B.  A.  689,  and, 
in  connection  therewith,  the  comments 
of  Judge  Cochran,  in  Patterson  v. 
United  States,  supra,  thereupon. 
(Quaere,  whether  there  must  not  bo 
attached  to  the  epcclusion  the  proviso 
that  the  "particular  prospective  pur- 
chaser of  a  particular  commodity"  be 
not  the  only  prospective  purchaser  in 
a  "particular  portion"  of  the  United 
Statesf) 

61  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  65. 

In  the  Standard  Oil  Case,  Chief  Jus- 
tice White,  delivering  the  opinion  of 
the  court,  said:  "A  consideration  of 
the  text  of  the  2d  section  serves  to 
establish  that  it  was  intended  to  sup- 
plement the  Ist,  and  to  make  sure 
that  by  no  possible  guise  could  the 
public  policy  embodied  in  the  1st  sec- 


5464 


Ch.54] 


MONOPOUBS  AND  TbUSTS 


[§3390 


lost  sight  of,"  declares  one  of  the  federal  courts,  '^that  actually  doing 


tion  be  frustrated  or  evaded.  *  •  • 
Undoubtedly,  the  -words  'to  monopo- 
lize' and  'monopolize,'  as  used  in  the 
eection,  reach  every  act  bringing  about 
the  prohibited  results.  The  ambiguity, 
if  any,  is  involved  in  determining 
what  is  intended  by  monopolize.  But 
this  ambiguity  is  readily  dispelled  in 
the  light  of  the  previous  history  of  the 
law  of  restraint  of  trade  to  which  we 
have  referred  and  the  indication 
which  it  gives  of  the  practical  evolu- 
tion by  which  monopoly  and  the  acts 
which  produce  the  same  result  as 
monopoly,  that  is,  an  undue  restraint 
of  the  couree  of  trade,  all  came  to  be 
spoken  of  as,  and  to  be  indeed  syn- 
onymous with,  restraint  of  trade.  In 
other  words,  having  by  the  1st  section 
forbidden  all  means  of  monopolizing 
trade,  that  is,  unduly  restraining  it  by 
means  of  every  contract,  combination, 
etc.,  the  2d  section  seeks,  if  possible, 
to  make  the  prohibitions  of  the  act  all 
the  more  complete  and  perfect  by  em- 
bracing all  attempts  to  reach  the  end 
prohibited  by  the  Ist  section,  that  is, 
restraints  of  trade,  by  an  attempt  to 
monopolize,  or  monopolization  thereof, 
even  although  the  acts  by  which  such 
results  are  attempted  to  be  brought 
about  or  are  brought  about  be 
not  embraced  within  the  general 
enumeration  of  the  Ist  section. 
And,  of  course,  when  the  2d  section  is 
thus  harmonized  with  and  made,  as  it 
was  intended  to  be,  the  complement 
of  the  1st,  it  becomes  obvious  that  the 
criteria  to  be  resorted  to  in  any  given 
case  for  the  purpose  of  ascertaining 
whether  violations  of  the  section  have 
been  committed  is  the  rule  of  reason 
guided  by  the  established  law  and  by 
the  plain  duty  to  enforce  the  prohibi- 
tions of  the  act,  and  thus  the  public 
policy  which  its  restrictions  were  ob- 
viously enacted  to  subserve.    And  it  is 


worthy  of  observation,  as  we  have 
previously  remarked  concerning  the 
common  law,  that  although  the  statute 
by  the  comprehensiveness  of  the  enu- 
merationa  embodied  in  both  the  Ist 
and  2d  sections,  makes  it  certain  that 
its  purpose  was  to  prevent  undue  re- 
straints of  every  kind  or  nature, 
nevertheless  by  the  omission  of  any 
direct  prohibition  against  monopoly  iu 
the  concrete,  it  indicates  a  conscious- 
ness that  the  freedom  of  the  individual 
right  to  contract,  when  not  unduly 
or  improperly  exercised,  was  the  most 
efficient  means  for  the  prevention  of 
monopoly,  since  the  operation  of  the 
centrifugal  and  centripetal  forces  re- 
sulting from  the  right  to  freely  con- 
tract was  the  means  by  which  monop- 
oly would  be  inevitably  prevented  if 
no  extraneous  or  sovereign  power  im- 
posed it  and  no  right  to  make  unlaw- 
ful contracts  having  a  monopolistic 
tendency  were  permitted.  In  other 
words,  that  freedom  to  contract  was 
the  essence  of  freedom  from  undue 
restraint  on  the  right  to  contract.'' 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  65  L.  Ed.  619,  34  L.  B.  A.  (N. 
8.)  834,  Ann.  Cas.  1912  D  734.  See 
also  United  States  v.  American  To- 
bacco Co.,  221  U.  S.  106,  55  L.  Ed.  663. 
Under  the  provisions  of  the  Idaho 
Public  Utilities  Act,  unregulated  com- 
petition is  not  needed  to  protect  the 
public  against  unreasonable  rates  or 
unsatisfactory  service,  and  unregu- 
lated eompetition  or  a  duplication  of 
utility  plants  under  the  pretense  of 
preventing  monopoly  cannot  be  justl- 
fi^,  Idaho  Power  k  L^ght  Co.  v. 
Blomquist,  26  Idaho  222,  Ann.  Caa 
1916  E  282,  141  Pac  1083,  declaring 
that  cutthroat  competition  can  only  re- 
sult in  monopoly;  ''unregulated  com- 
petition is  •  a  tool  of  unregulated 
monopoly,  as  the  word  'monopoly'  is 
usually  understood." 
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business,  no  matter  how  large,  is  not  monopolizing.     It  is  exclud- 
ing from  the  opportunity  of  doing  business  that  is."**  It  is  true  that 


6S  Patterson  v.  United  States,  222 
Fed.  599,  625. 

In  the  American  Tobacco  Case 
(United  States  v.  American  Tobacco 
Co.,  221  U.  <&  106,  '65  L.  Ed.  663),  the 
Supreme  Court,  by  Chief  Justice 
White,  said:  "Considering  •  •  • 
the  undisputed  facta  which  we  have 
previously  stated,  it  remains  only  to 
determine  whether  they  establish  that 
the  acts,  contracts,  agreements,  com- 
binations, etc.,  which  were  assailed, 
were  oi  such  an  unusual  and  wrongful 
character  as  to  bring  them  within  the 
prohibitions  of  the  law.  That  they 
were,  in  our  opinion,  so  overwhelm- 
ingly results  from  the  undisputed  facts 
th&t  it  seems  only  necessary  to  refer 
to  the  facts  as  we  have  stated  them 
to  demonstrate  the  correctness  of  this 
conclusion.  Indeed,  the  history  of  the 
combination  is  so  replete  with  the 
doing  of  acts  which  it  was  the  obvious 
purpose  of  the  statute  to  forbid,  so 
demonstrative  of  the  existence  from 
the  beginning  of  a  purpose  to  acquire 
dominion  and  control  of  the  tobacco 
trade,  not  by  the  mere  exertion  of  the 
ordinary  right  to  contract  and  to 
trade,  but  by  methods  devised  in  order 
to  monopolize  the  trade  by  drivinpr 
competitors  out  of  business,  which 
were  ruthlessly  carried  out  upon  the 
assumption  that  to  work  upon  the 
fears  or  play  upon  the  cupidity  of 
competitors  would  make  success  pos- 
sible. We  say  these  conclusions  are 
inevitable,  not  because  of  the  vast 
amount  of  property  aggregated  by  the 
combination,  not  because,  alone,  of  the 
many  corporations  which  the  proof 
shows  were  united  by  resort  to  one 
device  or  another.  Again,  not  alone 
because  of  the  dominion  and  control 
over  the  tobacco  trade  which  actually 
exists,  but  because  we  think  the  con- 
clusion of  wrongful  purpose  and  ille- 


gal combination  is  overwhelmingly 
established  by  the  following  considera- 
tions: (a)  By  the  fact  that  the  .very 
first  organization  or  combination  was 
impelled  by  a  previously  existing 
fierce  trade  war,  evidently  inspired  by 
one  or  more  of  the  minds  which 
brought  about  and  became  parties  to 
that  combination,  (b)  Because,  im- 
mediately after  that  combination  and 
the  increase  of  capital  which  followed, 
the  acts  which  ensued  justify  the  in- 
ference that  the  intention  existed  to 
use  the  x>ower  of  the  combination  as 
a  vantage  ground  to  further  monopo- 
lize the  trade  in  tobacco  by  means  of 
trade  oonflicts  -designed  to  injure  oth- 
ers, either  by  driving  competitors  out 
of  the  business  or  compelling  them  to 
become  parties  to  a  combination— ^a 
purpose  whose  execution  was  illus- 
trated by  the  plug  [tobacco]  war 
which  ensued  and  its  results,  by  the 
snuff  war  which  followed  and  its  re- 
sults, and  by  the  conflict  which  imme- 
diately followed  theH  entry  of  the 
combination  in  England,  and  the  divi- 
sion of  the  world '«  business  by  the  two 
foreign  contracts  which  ensued,  (c) 
By  the  ever-present  manifestation 
which  is  exhibited  of  a  conscious 
wrongdoing  by  the  form  in  which  the 
various  transactions  were  embodied 
from^he  beginning,  ever  changing,  but 
ever  in  substance  the  same.  Now  the 
organization  of  a  new  company,  now 
the  control  exerted  by  the  taking  of 
stock  iu  one  or  another  or  in  several, 
so  as  to  obscure  the  result  actually 
attained,  nevertheless  uniform,  in  their 
manifestations  of  the  purpose  to  re*> 
strain  others  attd  to  monopolize  and 
retain  power  in  the  hands  of  the  few' 
who,  it  would  seem,  from  the  begin- 
ning, contemplated  the  mastery  of  the 
trade  which  practically  followed,  (d) 
By  the  gradual  absorption  of  control 
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vast  shse,  influence  on  and  control  of  trade  incident  thereto,  power 
to  crush  competition  and  ability  through  systematized  organization  to 
absorb  business  are  factors  associated  with  monopoly,^  but  the  size 
and  varied  character  of  an  enterprise  do  not  of  themselves  constitute 
a  violation  of  the  Sherman  Act.**  The  amount  and  extent  of  the 
business  is  relevant  only  as  throwing  light  upon  the  effect  of  the  pro- 
prietor *g  conduct  on  interstate  and  foreign  trade,**  There  is  no 
limit  to  the  extent  to  which  a  business  may  legally  grow,  but  when 
additions  to  a  business  are  accompanied  by  an  intent  to  monopolize 
and  restrain  trade  by  an  arbitrary  use  of  the  power  resulting  f rt>m 
increased  size  to  eliminate  weaker  competitors^  such  additions  are 
inimical  to  the  Sherman  Act.**  **The  vital  question  is,  how  was  the 
business,  whether  big  or  little,  done?"  '^   "Whether  a  corporation  which 


over  all  the  elements  essential  to  the. 
successful  manufacture  of  tobacco 
products,  and  placing  such  control  In 
the  hands  of  seemingly  independent 
corporations  serving  as  perpetual  bar- 
riers to  the  entry  of  others  into  the 
tobacco  trade,  (e)  By  persistent  ex- 
penditure of  millions  upon  millions  of 
dollars  in  buying  out  plants,  not  for 
the  purpose  of  utilizing  them,  but  In 
order  to  close  them  up  and  render  them 
useless  for  the  purposes  of  trade,  (f ) 
By  the  constantly  recurring  stipula- 
tions, whose  legality,  isolatedly 
viewed,  we  are  not  considering,  by 
which  numbers  of  persons,  whether 
manufacturers,  stockholders,  or  em- 
ployees, were  required  to  bind  them- 
selves, generally  for  long  periods,  not 
to  compete  in  the  future.  Indeed, 
when  the  results  of  the  undisputed 
proof  which  we  have  stated  are  fully 
apprehended,  and  the  wrongful  acts 
which  they  exhibit  are  considered, 
there  comes  inevitably  to  the  mind 
the  conviction  that  it  was  the  danger 
which  it  was  deemed  would  arise  to 
individual  liberty  and  the  public  well- 
being  from  acts  like  those  which  this 
record  exhibits,  which  led  the  legis- 
lative mind  to  conceive  and  to  enact 
the  Anti-Trust  Act — considerations 
which  also  serve  so  clearly  to  demon- 
strate that  the  combination  here  as- 
sailed is  within  the  law  as  to  leave 


no  doubt  that  it  is  our  plain  duty  to 
apply  its  prohibitions. ' ' 

68  United  States  v.  United  States 
Steel  Corporation,  223  Ped.  55,  121 
(per  Buffington,  Circuit  Judge). 

Section  2  of  the  Sherman  Act, ' '  does 
not  cover  every  monopolizing  by  the 
acts  of  individuals.  A  monopolizing 
by  efficiency  in  producing  and  market- 
ing a  better  and  cheaper  article  than 
any  one  else  is  not  within  it.  How- 
ever, possibly,  efficiency  is  so  abundant 
that  in  experience  there  never  will 
be,  as  there  never  has  been,  such  a 
monopolizing."  Patterson  v.  United 
States,  222  Fed.  599,  619. 

64  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  80. 

66  United  States  v.  Beading  Co.,  226 
Fed.  229,  233. 

66  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  80. 

''.The  normal  and  necessary  expan- 
sion of  business  to  any  size  is  not 
forbidden  by  the  Sherman  Law,  unless 
such  expansion  is  accompanied  or  ac- 
complished by  an  undue  restiraint  or 
obstruction  of  trade.''  United  States 
V.  United  States  Steel  Obrporation, 
223  Fed.  55,  104  (per  Buffington, 
Circuit  Judge). 

67  United  States  v.  United  States 
Steel  Corporation,  223  Fed.  55,  103 
(per  Buffington,  Circuit  Judge). 
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is,  beyond  question,  a  combination  ''is  a  combination  in  restraint  of 
trade,  or  has  monopolized,  or  has  attempted  to  monopolize,  commerce 
among  the  states  in  violation  of  tbe  Anti-Trust  Law,  depends  upon  the 
inherent  nature  or  effect  of  the  combination,  the  evident  purpose  of 
its  acts,  or  the  intent  to  be  inferred  from  the  extent  of  the  control  over 
the  industry,  the  ihethod  by  which  such  control  has  been'  brought 
about,  and  the  manner  in  which  it  has  been  exerted,  resulting  in 
prejudice  to  the  public  interests  by  unduly  restricting  competition  or 
unduly  obstructing  the  course  of  trade/'  ••  A  monopoly  having  been 
obtained,  those  who  have  secured  it  have  the  burden  of  proving  that 
they  acquired  it  by  lawful  methods,  i.  e.,  that  it  resulted  from  normal 
processes  of  growth,  etc.** 

§  3391.  Restraint  of  trada  The  sole  subject  with  which  section  1 
of  the  Sherman  Act  deals  is  restraint  of  trade  as  therein  contem- 
plated,''® and  it  was  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  the  Standard  Oil  and  American  Tobacco  cases,  wherein  the 
subject  was  approached  directly  and  considered  carefully,  that  settled 
with  finality  the  question  as  to  whether  all  restraints  were  by  that 


60  United  Statcm  v.  United  States 
Steel  Corporation,  223  Fed.  55,  162 
(per  WooUey,  Circuit  Judge). 

<<  Monopoly  and  unreasonable  re* 
straint  of  trade  are,  after  all,  not 
questions  of  law,  but  questions  .of 
hard-headed  business  rivalry,  and 
whether  there  is  monopoly  of  an  in- 
dustry, whether  trade  is  subjected  to 
unreasonable  restraint,  whether  there 
is  unfair  competition,  are  facts  about 
which  bueiness  competitors  best  know 
and  are  best  qualified  to  qpeak.  And  it 
may  be  accepted  as  a  fact  that 
where  no  competitor  complains,  and 
much  more  so,  where  they  unite  in 
testifying  *  *  *  that  the  business 
conduct  of  [the  combination  alleged 
to  be  iUegal]  •  •  *  has  been  fair, 
we  can  rest  assured  there  has  been 
neither  monopoly  nor  restraint.'' 
United  States  v.  United  States  Steel 
Corporation,  223  Fed.  55,  78  (per  Buf« 
fington.  Circuit  Judge). 

69  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  79. 


The  vast  size  of  the  United  States 
Steel  Corporation,  the  influence  on  and 
control  of  the  trade  incident  to  such 
size,  the  seeming  power  of  such  cor- 
poration to  crush  competition,  and  its 
ability  to  absorb  business  through  its 
systematized  organization  held  to  give 
an  impression  of  monopoly  which,  in 
a  suit  to  dissolve  such  corporation,  de- 
volves upon  the  latter  and  its  creators 
the  burden  of  satisfying  the  court 
"by  afSnmative  proof  that  monopoly 
was  not  the  purpose  for  which  it  was 
formed,  but  that  it  was  the  normal, 
regular,  and  natural  outcome  of  the 
improvement  in  steel  making,  and  its 
concentrated  powers  were  only  such 
as  were  deemed  to  be  necessary  to  suc- 
cessful producing  and  marketing  its 
product."  United  States  v.  United 
States  Steel  Corporation,  223  Fed.  55, 
121  (per  Buffington,  Circuit  Judge). 

70  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  £d.  619,  34  L.  B.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D  734. 
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token  condemned  by  sneh  section.  In  the  Standard  Oil  Case  ^  the 
government  contended  ''that  the  language  of  the  statute  embraces 
every  contract,  combination,  etc.,  in  restraint  of  trade,  and  hence  its 
text  leaves  no  room  for  the  exercise  of  judgment,  but  simply  imposes 
the  plain  duty  of  applying  its  prohibition  to  every  case  within  its 
literal  language."  To  this  contention  the  coprt  replied  that  ^'the 
error  involved  lies  in  assuminjf  the  matter  to  be  decided.  This  is  true, 
because,  as  the  acts  which  may  come  under  the  classes  stated  in  the  Ist 
section  and  the  restraint  of  trade  to  which  that  section  applies  are  not 
specifically  enumerated  or  defined,  it  is  obvious  that  judgment  must  in 
every  case  be  called  into  play  in  order  to  determine  whether  a  i)artic- 
ular  act  is  embraced  within  the  statutory  classes^  and  whether,  if  the 
act  is  within  such  classes,  its  nature  or  e£Fect  causes  it  to  be  a  restraint 
of  trade  within  the  intendment  of  the  act.  To  hold  to  the  contrary 
would  require  the  conclusion  either  that  every  contract,  act,  or  com- 
bination of  any  kind  or  nature,  whether  it  operated  a  restraint  of 
trade  or  not,  was  within  the  statute,  and  thus  the  statute  would  be 
destructive  of  all  right  to  contract  or  agree  or  combine  in  any  respect 
whatever  as  to  subjects  embraced  in  interstate  trade  -or  commerce,  or, 
if  this  conclusion  were  not  reached,  then  the  contention  would  require 
it  to  be  held  that,  as  the  statute  did  not  define  the  things  to  which  it 
related,  and  excluded  resort  to  the  only  means  by  which  the  acts  to 
which  it  relates  could  be  ascertained, — ^the  light  of  reason, — ^the  en- 
forcement of  the  statute  was  impossible  because  of  its  uncertainty. 
The  merely  generic  enumeration  which  the  statute  makes  of  the  acts 
to  which  it  refers,  and  the  absence  of  any  definition  of  restraint  of 
trade  as  used  in  the  statute,  leaves  room  but  for  one  conclusion,  which 
is,  that  it  was  expressly  design^  not  to  unduly  limit  the  application 
of  the  act  by  precise  definition,  but  while  clearly  fixing  a  standard, 
that  is,  by  defining  the  ulterior  boundaries  which  could  not  be  trans- 
gressed with  impunity,  to  leave  it  to  be  determined  by  the  light  of 
reason,  guided  by  the  principles  of  law  and  the  duty  to  apply  and 
enforce  the  public  policy  embodied  in  the  statute,  in  every  given  case 
whether  any  particular  act  or  contract  was  wittiin  the  contemplation 
of  the  statute.'"^ 

71  Standard  Oil  Co.  v.  United  States,  United      States      v.      Trans-Missonri 

221  U.  S.  1,  55  L.  Ed.  619,  34  L.  B,  A.  Freight  Ass'n,  166  U.  8.  290,  41  L.  Ed. 

(N.  S.)  834,  Ann.  Gas.  1912  D  734.  1007,  with  the  view  then  taken  hy  it, 

7S  Continuing,  the  court  found  it  al-  as  set  out  aboxe  in  the  text,  not- 
together  possible  to  reconcile  the  cases  withstanding  the  fact  that  "it  is  un- 
of  United  States  v.  Joint  Traffic  Ass'n,  doubted  that,  in  the  opinion  in  each 
171  U.  8.   505,   43   L.   Ed.   259,  and  case,  general  language  wa^  made  use 
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Subsequently,  in  deciding  the  American  Tobacco  Company  Case,^ 
the  Supreme  Court,  by  Chief  Justice  White  who  had  delivered  the  opin- 
ion of  the  court  in  the  Standard  Oil  Case,  declared  ''^  that ' ^applying  the 
rule  of  reason  to  the  construction  of  the  statute,  it  was  held  in  the 
Standard  Oil  Case  that,  as  the  words  ^restraint  of  trade'  at  common 
law  and  the  law  of  this  country  at  the  time  of  the  adoption  of  the 
Anti-Trust  Act  only  embraced  acts  or  c6ntracts  or  agreements  or  com- 
binations which  operated  to  the  prejudice  of  the  public  interests  by 
unduly  restricting  comfSetition,  or  unduly  obstructing  the  due  course 
of  trade,  or  which,  either  because  of  their  inherent  nature  or  effect,  or 


of,  which,  when  separated  from  its 
context,  would  justify  the  conclusion 
that  it  was  decided  that  reason  could 
not  be  resorted  to  for  the  purpose  of 
determining  whether  the  acts  com- 
plained of  were  within  the  statute." 
In  E.  Bement  &  Sons  v.  National 
Harrow  Co.,  186  U.  S.  70,  46  L.  Ed. 
1058,  the  Supreme  Court,  citing  United 
States  V.  Trans:Mis80uri  Freight 
Ass'n;  United  States  v.  Joint  Traffic 
Ass'n;  Addy^ton  Pipe  &  Steel  Co.  v. 
United  States,  recognized  the  fact 
"that  it  has  been  held  by  this  court 
that  the  [Sherman]  act  included  any 
restraint  of  commerce,  whether  reason- 
able or  unreasonable." 

73  United  States  v.  American  To- 
bacco Co.,  221  U.  S.  106,  55  L.  Ed. 
663. 

74  First,  however,  ^^tating  that  in  the 
Standard  Oil  Case  "it  was  held,  with- 
out departing  from  $iny  previous  de- 
cision of  the  court,  that  as  the  statute 
had  not  defined  the  words  'restraint 
of  trade,'  it  became  necessary  to  con- 
strue those  words, — ^a  duty  which 
could  only  be  discharged  by  a  resort 
to  reason.  We  say  the  doctrine  thus 
stated  wa^  in  accord  with  aU  the  pre- 
vious decisions  of  this  court,  despite 
the  fact  that  the  contrary  view  was 
some):imes  erroneously  attributed  to 
some  of  the  expressions  used  in  two 
prior  decisions  (the  Trans-Missouri 
Freight  Asso.  and  Joint  Traffic  Oases, 
166  U.  S.  290,  41  L.  Ed.  1007,  17  Sup. 
Ct.  Eep.  540,  and  171  U.  S.  505,  43 


L.  Ed.  259,  19  Sup.  Ct.  Bep.  25).  That 
such  view  wa;9  a  mistaken  one  was 
fully  pointed  out  in  the  Standard  Oil 
Case,  and  ia  additionaUy  shown  by  a 
passage  in  the  opinion  in  the  Joint 
Traffic  Case,  as  follows  (171  U.  S. 
568):  'The  act  of  Congress  must  have 
a  reasonable  construction,  or  else 
there  would  scarcely  be  an  agreement 
or  contract  among  business  men  that 
could  not  be  said  to  have,  indirectly 
or  remotely,  some  bearing  upon  inter- 
jitate  commerce,  and  possibly  to  re- 
strain it.'  '* 

''Whatever  understanding  or  mis- 
understanding may  have  arisen  out  of 
the  decisions  in  the  Trans-Missouri 
Cs»e,  166  U.  S.  290,  17  Sup.  Ct.  540, 
41  L.  Ed.  1007,  and  the  Joint  Traffic 
Association  Case,  171  U.  S.  505,  19 
Sup.  Ct.  25,  43  U  Ed.  259,  it  is  now 
definitely  decided  that  the  words  're- 
straint of  trade'  at  common  law  and 
in  the  law  of  this  country  at  the  time 
of  the  adoption  of  the  Anti-Trust 
Act  [Sherman  Law]  embraced  only 
acts,  contracts,  agreements,  or  com- 
binations which  operated  to  the  preju- 
dice of  the  public  interests  by  unduly 
restricting  competition  or  by  unduly 
obstructing  due  course  of  trade,  and 
that  Oongress  intended  that  tho^e 
words  used  in  the  act  should  have  a 
like  jsigniflcance. "  Pulp  Wood  Co.  v. 
Green  Bay  Paper  &  Fiber  Co.,  157 
Wis.  604,  147  N.  W.  1058,  citing  Stand- 
ard Oil  and  Tobacco  cases. 
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because  of  the  evident  purpose  of  the  acts,  etc.,  injuriously  restrained 
trade,'''^  that  the  words  as  used  in  the  statute  were  designed  to  have  and 
did  have  but  a  like  significance.  It  was  therefore  pointed  out  that  the 
statute  did  not  forbid  or  restrain  the  power  to  make  normal  and  usual 
contracts  to  further  trade  by  resorting  to  all  normal  methods,  whether 
by  agreement  or  otherwise,  to  accomplish  such  purpose.  In  other 
words,  it  was  held  not  that  acts  which  the  statute  prohibited  could  be 
removed  from  the  control  of  its  prohibitions  by  a  finding  that  they 
were  reasonable,  but  that  the  duty  to  interpret,  which  inevitably  arose 
from  the  general  character  of  the  term  'restraint  of  trade,'  required 
that  the  words  'restraint  of  trade'  should  be  given  a  meaning  which 
would  not  destroy  the  individual  right  to  contract,  and  render  diffi- 
cult, if  not  impossible,  any  movement  of  trade  in  the  channels  of  inter- 
state commerce, — the  free  movement  of  which  it  was  the  purpose  of 
the  statute  to  protect.  The  soundness  of  the  rule  that  the  statute 
should  receive  a  reasonable  construction,  after  further  mature  delibera- 
tion, we  see  no  reason  to  doubt."  '•  In  a  still  later  case,''^  the  same 
court,  by  Mr.  Justice  Holmes,  stated  that  the  Standard  Oil  and  Amer- 
ican Tobacco  Cases  ''may  be  taken  to  have  established  that  only  such 
contracts  and  combination^  are  within  the  act  as,  by  reason  of  intent 
or  the  inherent  nature 'of  the  contemplated  acts,  prejudice  the  public 
interests  by  unduly  restricting  competition  or  unduly  obstructing  the 
course  of  trade."''*    But  not  only  must  the  restraint  be  undue  or 


75<<It  is  certain  that  at  a  very  re- 
mote period  the  wordjs  'contract  in 
restraint  of  trade'  in  England  came 
to  refer  to  some  voluntary  restraint 
put  by  contract  by  an  individual  on 
his  right  to  carry  on  his  trade  or  call- 
ing. Originally  all  such  contracts 
were  considered  to  be  illegal,  because 
it  was  deemed  they  were  injurious  to 
the  public  as  weU  as  to  the  individ- 
uals who  made  them.  In  the  interest 
of  the  freedom  of  individuals  to  con- 
tract, this  doctrine  was  modified  so 
that  it  was  only  when  a  restraint  by 
contract  was  so  general  as  to  be  coter- 
minous with  the  Kingdom  that  it  was 
treated  as  void.  That  is  to  say,  if  the 
restraint  wa3  partial  in  its  operation, 
and  was  otherwise  reasonable,  the 
contract  was  held  to  be  valid.'' 
Standard  Oil  Co.  v.  United  States,  221 


U.  a  1,  34  L.  B.  A.  (N.  S.)  834,  Ann. 
Oas.  1912  D  734,  55  L.  Ed.  619. 

The  right  of  combination  under  the 
Sherman  Act  cannot  be  greater  than 
it  was  at  common  law.  United  States 
V.  King,  229  Fed.  275,  279. 

WThe  rule  of  "reasonable  re- 
straint" has  no  application  in  a  case 
not  of  mere  restraint  but  of  total  ex- 
clusion. United  States  v.  Associated 
Bill  Posters,  235  Fed.  540,  542. 

77  Nash  V.  United  States,  229  U.  S. 
373,  57  L.  Ed.  1232. 

78  Quoted  in  United  States  v.  United 
States  Steel  Corporation,  223  Fed.  55, 
61  (per  Buffington,  Circuit  Judge). 
See  also  Stewart  v.  W.  T.  Bawleigh 
Medical  Co.,  —  Okla.  •— ,  159  Pac. 
1187. 

The  Standard  Oil  and  Tobacco 
"cases  must  be  understood  to  decide 
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unreasonable  in  order  to  come  within  tha  terms  of  the  Sherman  Act ;  ^ 
it  must  be  direct  and  not  merely  incidental.**    **A  contract  may,  in  a 


that  the  effect  upon  the  industry  is 
a  factor  in  determining  the  illegality 
of  the  combination."  United  States 
V.  Corn  Products  Refining  Co.,  234 
Fed.  964,  1011. 

In  considering  whether  the  United 
States  8teel  Corporation  was  "preju- 
dicing the  public  interests  by  un4uly 
restricting  or  unduly  obstructing  the 
steel  and  iron  business  of  the  United 
State«)"  when  the  bill  asking  its  dis- 
solution was  filed  in  1911,  said  Cir- 
cuit Judge  Bnffington  in  United  States 
V.  United  States  Steel  Corporation, 
223  F^d.  55,  64,  ''a  number  of  fields 
of  inquiry  naturally  suggest  them- 
selves. Had  this  company  in  1911  a 
monopoly  of  the  steel  and  iron  trade 
of  the  country?  What  had  been  and 
was  then  its  business  conduct  towards 
its  competitors?  Was  it  fair  or  un- 
fair? Had  it  forced  or  was  it  forcing 
others  out  of  the  steel  trade  by  unfair 
conduct?  Had  it  prevented  others 
from  entering  it?  Was  it  then  exact- 
ing or  had  it  exacted  from  the  public 
undue  prices  for  its  products?  Had  it 
lowered  the  character  of  it^  product? 
Had  it  cut  down  or  was  it  cutting 
down,  its  output  so  as  to  restrict 
proper  supply?  Had  it  taken  advan- 
tage of  its  power  to  unduly  reduce 
wages?  All  these,  as  [appears] 
*  *  *  from  the  Standard  Oil,  the 
Tobacco,  the  Powder,  and  Keystone 
Watch  Cases,  were  inquiries  by  which 
the  question  could  be  determined 
whether  the  Steel  Corporation  was 
acting,  as  the  Supreme  Court  said  in 
the  Standard  Oil  Case,  •  *  ♦ 
with  'the  legitimate  purpose  of  rea- 
sonably forwarding  personal  interest 
and  developing  trade,'  or,  on  the  other 
hand,  'with  the  intent  to  do  wrong 
to  the  general  public  and  to  limit  the 
right  of  individuals.'  " 

79  United  States  v.  Eastman  Kodak 


Co.,  226  Fed.  62,  66;  Pattei3on  v. 
United  States,  223  Fed.  599,  618; 
United  States  v.  Keystone  Watch  Case 
Co.,  218  Fed.  502,  507. 

Under  the  California  statute  (Civil 
Code,  f  1673),  contracts  even  in  par- 
tial restraint  of-  trade  are  illegal. 
Chamberlain  v.  Augustine,  172  CaL 
285,  156  Pac.  479. 

•0  United  States  v^  Patten,  226  U.  S. 
525,  57  L.  Ed.  333,  44  L.  B.  A.  (N.  S.) 
325;  Cincinnati,  P.,  B.  S.  &  P.  Packet 
Co.  V.  Bay,  200  U.  S.  179,  50  L.  Ed. 
428,  construed  in  Steers  v.  United 
States,  192  Fed.  1,  5;  Hopkins  v. 
United  States,  171  U.  S.  578,  43  L. 
Ed.  290;  United  States  v.  Joint  Traf- 
fic Ass'n,  171  U.  S.  505,  43  L.  Ed.  259; 
United  States  v.  E.  C.  Knight  Co., 
156  U.  S.  1,  39  L.  Ed.  325;  United 
States  V.  Eastman  Kodak  Co.,  226 
Fed.  62,  66;  United  States  v.  Motion 
Picture  Patents  Co.,  225  Fed.  800,  806; 
United  States  v..  Keystone  Watch  Case 
Co.,  218  Fed.  502,  507. 

In  United  States  v.  Patten,  226 
U.  S.  525,  57  L.  Ed.  333,  44  L.  B.  A. 
(N.  S.)  325,  the  Supreme  Court,  re- 
versing the  holding  of  the  Circuit 
Court  (187  Fed.  664)  that  a  conspir- 
acy to  corner  the  cotton  market  is  not 
indictable  under  section  1  of  the  Sher- 
man Act  for  the  reason,  inter  alia, 
"that  the  obstruction  of  interstate 
trade  and  commerce  resulting  from  the 
operation  of  the  conspiracy,  even  al- 
though a  necessary :  result,  would  be 
80  indirect  as  not  to  be  a  restraint  in 
the  sense  of  the  statute,"  said:  "It 
was  a  conspiracy  to  run  a  comer  in 
the  market.  The  commodity  to  be 
cornered  was  cotton,-Hi  product  of 
the  Southern  states,  largely  used  and 
consumed  in  the  Northern  states.  It 
was  a  subject  of  interstate  trade  and 
commerce,  and  through  that  channel 
it  was  obtained  from  time  to  time  by 
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variety  of  ways,  affect  interstate  commerce,  and  yet  T>e  entirely  valid, 
because  the  interference  produced  by  the  contract  is  not  direct.    The 


the  many  mannfacturerB  of  eotton 
fabrics  in  the  Northern  ^^tates.  The 
eorner  was  to  be  conducted  on  the 
Cotton  Exchange  in  New  York  city, 
bnt  by  means  which  would  enable  the 
conspirators  to  obtain  control  of 
the  available  supply  and  to  enhance  the 
price  to  all  buyers  in  every  market  of 
the  country.  This  control  and  the 
enhancement  of  the  price  were  fea- 
tures of  the  con3piracy  upon  the  at- 
tainment of  which  it  is  conceded  its 
success  depended.  Upon  the  corner 
becoming  effective,  there  could  be  no 
trading  in  the  commodity  save  at  the 
will  of  the  conspirators  and  at  3uch 
price  as  their  interests  might  prompt 
them  to  exact.  And  so,  the  conspir- 
acy was  to  reach  and  to  bring  within 
its  dominating  influence  the  entire 
cotton  trade  of  the  country.  Bearing 
in  mind  that  such  was  the  nature,  ob- 
ject, and  scope  of  the  ^nspiracy,  we 
regard  it  bb  altogether  plain  that,  by 
its  necessary  operation,  it  would  di- 
rectly and  materially  impede,  and 
burden  the  due  course  of  trade  and 
commerce  among  the  states,  and  there- 
fore inflict  upon  the  public  the  inju- 
ries which  the  An ti -Trust  Act  is  de- 
signed to  prevent.  *  •  •  Aild 
that  there  13  no  allegation  of  a  spe- 
cific intent  to  restrain  such  trade  or 
commerce  does  not  make  against  this 
conclusion,  for,  as  is'  shown  by  prior 
decision3  of  this  court,  the  conspira- 
tors must  be  held  to  have  intended 
the  necessary  and  direct  consequences 
of  their  acts,  and  cannot  be  heard  to 
say  the  contrary.  In  other  words,  by 
purposely  engaging  in  a  conspiracy 
which  necessarily  and  directly  pro- 
duces the  result  iVhich  the  statute  is 
designed  to  prevent,  they  are,  in  legal 
contemplation,  chargeable  with  intend- 
ing that  result.  •  *  •  The  de- 
fendants   place    some    reliance    upon 


Ware  v.  Mobile  County,  20d  U.  S.  405, 
52  L.  £d.  855,  14  Ann.  Caa.  1031,  as 
showing  that  the  operation  of  the  con- 
spiracy did  not  involve  Interstate 
trade  or  commerce;  but  we  think  the 
case  does  not  go  so  far  and  is  not  in 
point.  It  presented  only  the  question 
of  the  effect  upon  interstate  trade  or 
commerce  of  the  taxing  by  a  3tate  of 
the  business  of  a  broker  who  was 
dealing  in  contracts  for  the  future 
delivery  of  cotton,  where  there  was 
no  obligation  to  ship  from  one  state 
to  another;  while  here  we  are  con- 
cerned with  a  conspiracy  which  was 
to  reach  and  bring  within  it^  domi- 
nating influence  the  entire  cotton 
trade  of  the  country,  and  which  was 
to  be  executed,  in  part  only,  through 
contracts  for  future  delivery.  It 
hardly  needs  statement  that  the  char- 
acter and  effect  of  a  conspiracy  are 
not  to  be  judged  by  dismembering  it 
and  viewing  its  separate  parts,  but 
only  by  looking  at  it  as  a  whole.'' 

An  association  composed  of  retail 
lumber  dealers,  which  periodically  and 
systematically  circulates  among  its 
members  a  confidential  report  of  the 
names,  which  such  members  are  called 
upon  to  furnish,  of  wholesalers  who 
sell  directly  to  or  solicit  from  con- 
sumers, which  report,  although  no 
agreement  had  been  entered  into  and 
no  penalty  was  provided,  had,  as  it 
was  intended  to  have,  the  effect  of 
causing  the  members  to  withhold  their 
patronage  from  the  wholesalers  listed, 
offends  against  the  Sherman  Act  in 
so  doing,  the  wholesalers  involved  be- 
ing engaged  in  interstate  trade,  and 
subjects  itself  to  an  injunction  at  the 
suit  of  the  government.  Eastern 
States  Retail  Lumber  Dealers'  Ass'n 
V.  United  States,  234  U.  S.  000,  58  L. 
£d.  1490,  L.  B.  A.  1915  A  788,  aff 'g  201 
Fed.  581,  and  distinguishing  Anderson 
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fact  that  trade  Ad  commerce  might  be  indirectly  affected  is  not  sufiS- 
cient.     The  efEect  must  be  direct  and  proximate."*^     Involuntary 


V.  United  States,  171  U.  S.  604,  « 
L.  Ed.  300. 

A  eontract  which  is  the  mere  ac- 
companiment of  the  sale  of  property, 
which  is  entered  into  for  the  purpose 
of  enhancing  the  price  at  which  the 
vendor  sells,  and  which  is  collateral  to 
the  sale,  the  latter  being  the  main 
purpose  of  the  contract,  does  not  come 
within  the  inhibition  of  section  3  of 
the  Sherman  Act  relative  to  trusts  in 
territories,  etc.,  even  though  it  re- 
strains trade  to  sc^e  extent.  Gallup 
Elec.  Light  Co.  v.  Pacific  Improve- 
ment Co.,  16  N.  M.  Se,  113  Pac.  848 
(sale  by  the  sole  owner  thereof  of  all 
of  the  capital  stock  of  an  etectric 
light  and  power  company). 

SI  Camors-McGonnell  Go.  v.  McGon- 
nell,  140  Fed.  412,  414,  aff'd  140  Fed. 
987. 

In  H.  B.  Marienelli  v.  United  Book- 
ing Offices  of  America,  227  Fed.  165, 
the  court  said:  ''No  doubt  the  propo- 
sition still  standa  that  [to  come  within 
the  condemnation  of  the  Sherman 
Act]  the  restraint  of  interstate  com- 
merce must  be  direct  (United  States 
V.  Patten,  226  U.  S.*  543,  33  Sup.  Ct. 
141,  57  L.  Ed.  333,  44  L.  B.  A.  [N.  S.] 
325),  just  as  it  did  when  E.  0.  Knight 
V.  United  States  [United  States  v. 
E.  C.  Knight  Go.],  156  U.  S.  1,  15  Sup. 
Ct.  249,  39  L.  Ed.  325,  was  decided; 
but  nobody  can  intelligently  read  the 
decisions  without  becoming  aware  that 
the  actual  meaning  of  the  words  has 
greatly  changed.  All  the  cases,  of 
course,  presuppose  that  the  contract 
has  an  effect  upon  the  transit  of  some 
goods  or  persons  across  state  lines, 
but  just'  what  that  effect  must  be  is 
the  point  of  divergence.  From  some 
expressions  of  the  earlier  cases  it 
might  be  supposed  that  the  agreement 
must  in  its  terms  concern  the  transit, 
or  in  other  words  that  the  conscious 


purpose  of  the  parties  must  be  to 
change  movement,  which  would  other- 
wise occur;  but  that  rule  is.  not 
now  the  law.  Since  perhaps  Addyston 
Pipe  Co.  V.  United  States,  175  U.  8. 
211,  20  Sup.  Ct.  96,  44  L.  Ed.  136,  and 
certainly  since  United  States  v.  Pat- 
ten, supra,  a  case  which  had  an  un- 
usual degree  of  consideration  by  the 
Supreme  Court,  it  must  be  understood 
that  the  combination  must  be  judged 
by  the  usual  rule  of  legal  responsi- 
bility; that  is  to  say,  whether  the  ef< 
feet  upon  the  movement  of  goods  or 
persons  is  within  those  consequences 
which  would  reasonably  be  supposed 
to  result  from  the  parties'  acts.  The 
words  'direct'  and  'indirect'  permit 
of  some  latitude^  as  the  cajies  show. 
In  nature  all  results  are  equally  in- 
evitable, and  the  category  has  no  use- 
ful application;  it  would  be  arbitrary 
and  meaning^ss.  Only 'when  we  speak 
of  conscious  persons,  necessarily  ig- 
norant of  all  the  causes  which  actu- 
ally operate,  can  the  distinction  be- 
come useful;  and  it  is,  of  course,  only 
in  relation  to  persons  that  it  is  used 
juristically.  As  I  have  said,  the  rule 
no  longer  is  that  only  those  results 
are  direct  which  fall  within  the  im- 
mediate purpose,  or  high  light  of  in- 
tention, a  rule  which  would  eliminate 
consequences,  certain  enough  to  fol- 
low, but  neither  desired  nor  intended. 
When  once  that  test  is  abandoned, 
there  remains  only  the  common  test 
of  legal  responsibility,  which  t  have 
mentioned,  or  else  the  test  of  more  or 
less.  It  may  be  that  some  effects  of 
a  combination,  certain  enough  to  fol- 
low, bear  so  small  a  proportion  to  the 
sum  total  that  the  Sherman  Act  will 
not  reach  the  combination  as  a  whole. 
Although  the  statute  may  3eem  in- 
tended to  exercise  the  federal  power 
to  its  fullest  capacity,  and  although 
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restraints  of  the  character  described  as  well  as  voluntary  ones  are 
prohibited.**  But  no  restraint  can  exist  without  control,**  and  **  regu- 
lation of  trade  is  not  restraint  of  trade"  so  as  to  make  an  indictment 
charging  "regulation"  and  nothing  more  sufficient  as  charging  a 
criminal  restraint.** 

While  it  may  be  true,  as  has  been  said  by  one  of  the  lower  federal 
courts,  that  unlawful  restraint  of  trade  is  not  always  the  same  thing 
as  the  mere  restraint  of  competition,**  **it  is  now  well  settled,"  in  the 
language  of  another  of  such  courts,  '*that  the  words  *  restraint  of 
trade'  in  [the  Sherman]  •  •  •  Act  are  to  be  construed  as  includ- 
ing 'restraint  of  competition.'    Full,  free,  and  untrammeled  competi- 


_  Congress  no  doubt  might  make  illegal      under  section  1  of  the  Sherman  Act. 


any  combination  which  to  the  parties' 
knowledge  affected  interstate  com- 
merce in  any  degree  whatever,  the  de- 
cisions of  the  Supreme  Court  certainly 
prove  that  it  has  not  been  so  inter- 
preted, and  that  results  insignificant 
in  proportion  to  the  total  effect  will 
be  disregarded.  This,  in  any  case, 
is  the  present  meaning  of  the  test  of 
'direct'  and  'indirect'  as  I  under- 
stand it  in  the  development  of  the 
decisions. ' ' 

8ft  <<  Section  1  of  the  [Sherman] 
Act  *  *  •  is  not  confined  to  vol- 
untary restraints,  as  where  persons 
engaged  in  interstate  trade  or  com- 
merce agree  to  suppress  competition 
among  themselves,  but  includes  as 
well  involuntary  restraints;  as 'where 
persons  not  fio  engaged  conspire  to 
compel  action  by  others,  or  to  create 
artificial  conditions,  which  necessarily 
impede  or  burden  the  due  course  of 
such  trade  or  commerce,  or  restrict 
the  common  liberty  to  engage  there- 
in." United  States  v.  Patten,  226 
U.  S.  525,  57  L.  Ed.  333,  44  L.  B.  A. 
(N.  S.)  325,  citing  Loewe  y.  Lawlor, 
208  IT.  S.  274,  52  L.  Ed.  488,  13  Ann. 
Cas.  815  (Danbury  Hatters*  Case), 
and  rev'g  the  holding  of  the  Circuit 
Court  (United  States  v.  Patten,  187 
Fed.  664)  that  a  conspiracy  to  corner 
the  cotton   market  is  not  indictable 


See  also  Eastern  States  Betail  Lumber 
Dealers'  Ass'n  v.  United  States,  234 
U.  S.  600,  58  L.  Ed.  1490,  aff 'g  decree 
201  Fed.  581. 

83  United   States   v.  Lehigh  Valley 
Coal  Co.,  225  Fed.  399,  406. 

M  United  States  v.  John  Beardon  ft 
Sons  Co.,  191  Fed.  454. 

•5  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  66. 

'*Not  every  contract  which  destroys* 
a  competition,  theretofore  existing,  is 
within  the  [Sherman]  Act;  but  those 
are  which  put  a  market  into  one  hand. 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  31  Sup.  Ct.  502,  55  L.  Ed.  619, 
34  L.  B.  A.  (N.  S.)  843,  Ann,  Cas. 
1912  D  734.  It  is  the  effort  to  secure 
control  over  prices  by  a  control  over 
supply  which  counts.  No  doubt  'mar- 
ket' is  a  vague  word;  a  combination 
may  control  within  such  narrow 
limits  that  new  supplies  are  available 
at  trivial  advances;  perhaps  such 
combinations  do  not  'prejudice  the 
public  interests.'  Nash  v.  United 
States,  229  U.  S.  373,  376,  33  Sup.  Ct. 
780,  57  L.  Ed.  1232.  If  the  combina- 
tion does  not  control  enough  of*  the 
supply  to  fix  prices  at  all,  it  cannot  be 
an  unreasonable  restraint  of  trade 
prejudicial  to  the  public."  H.  B. 
Marienelli  v.  United  Booking  Offices 
of  America,  227  Fed.  165, 170. 
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tion  in  all  branches  of  interstate  commerce  is  the  desideratum  to  be 
secured."*^ 


§3382.  Oonspiracj.  Without  regard  to  whether  conspiracies  in  re- 
straint of  trade  were,  as  there  is  authority  for  declaring,*''  criminal  at 
common  law,**  it  is  sufficient  ••  that  the  Sherman  Act,  by  sections  1,  2 
and  3  thereof,  and  the  state  statutes  generally,  make  criminal  such 
conspiracies  in  restraint  of  .trade  and  to  create  monopolies  as  come 
within  their  operation. 

The  term  ** conspiracy"  has  been  said  to  be  one  of  art,**  and  has 


MUiiited  States  ▼.  Eastern  States 
Retail  Lamber  Dealers'  Ass'n,  201 
Fed.  581,  584,  decree  aff'd  234  U.  S. 
600,  58  L.  Ed.  1490,  L.  B.  A.  1915  A 
788. 

"An  agreement  or  combination  for 
the  elimination  of  competition,  from 
an  economic  point  of  view,  may  not 
operate  in  restraint  of  trade.  It  may 
actually  develop  and  increase  trade. 
Such  an  agreement,  however,  from  a 
legal  viewpoint,  is  necessarily  in  re- 
straint of  trade.  The  law  regards 
•  competition  as  the  life  of  trade,  and 
so  that  which  restricts  competition 
restrains  trade."  Pennsylvania  Sugar 
Befining  Co.  v.  American  Sugar  Befin- 
ing  Co.,  166  Fed.  254,  256. 

87 'f  That  an  attempted  monopoly, 
an  agreement  to  restrain  the  freedom 
of  trade,  was  a  criminal  conspiracy 
at  common  law,  is  undoubtedly  true. 
•  •  •  When  the  ingredients  con- 
stituting the  criminal  conspiracy  at 
common  law  and  the  ingredients  con- 
stituting the  'conspiracy  to  defraud' 
under  anti-trust  acts  are  examined,  it 
is  apparent  that  the  offenses  are  not 
identical.  The  latter  is  doing  busi- 
ness while  a  member  of  an  illegal 
combination,  while  the  former  is  a 
confpiracy  to  do  an  unlawful  act,  or 
a  conspiracy  to  do  a  lawful  act  in  an 
unlawful  manner."  Hammond  Pack- 
ing Co.  ▼.  State,  81  Ark.  519,  126  Am. 
St.  Bep.  1047,  100  S.  W.  407,  1199, 
distinguishing  between  ''the  remedies 
against    the    common-law    conspiracy 


[which]  were  indictment  for  the  crim- 
inal conspiracy  and  an  action  on  the 
case  for  damages  by  an  aggrieved 
party,  or  quo  warranto  by  the  state 
against  an  offending  corporation" 
(citing  Eddy  on  Combinations,  f  §  338, 
371),  and  "this  action  [under  the 
Arkansas  statute  which]  *  *  *  is 
purely  a  statutory  action  to  recover 
the  penalties  of  the  statute  for  doing 
business  in  the  state  contrary  to  its 
terms.  These  penalties  are  twofold — 
one  a  money  judgment  for  each  day 
the  offense  continues,  and  the  other 
(83  tq  corporations)  a  forfeiture  of 
charter  if  a  domestic  corporation,  and 
forfeiture  of  right  in  the  state  if  & 
foreign  corporation." 

86  Since  the  creation  of  a  monopoly 
by  private  persons  was,  at  least  orig- 
inally, unknown  to  the  common  Is^ 
(see  section  3380,  supra),  it  would 
seem  to  f  ollo>w  as  of  necessity  that  the 
early  common  law  did  not  take  cog- 
nizance, as  does  the  statute  law  of  to* 
day,  of  any  such  offense  as  a  conspir- 
acy among  private  persons  to  create 
a  monopoly. 

WSee  United  States  v.  Patterson, 
201  Fed.  697,  717. 

W  United  States  v.  MacAndreWS  * 
Forbes  Co.,  149  Fed.  823,  831. 

In  United  States  v.  Debs,  64  Fed. 
724,  747,  the  court  said:  "What  con- 
stitutes an  unlawful  restraint  is  »ot 
defined  [by  the  Sherman  Act];  &^^ 
under  the  familiar  rule  that  such  i^' 
eral  enactments  will  be  interpreted  by 
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been  defined  as  "a  combination  of  two  or  more  persons  to  accomplish 
an  unlawful  end  by  lawful  means  or  a  lawful  end  by  unlawful 


tHe  light  of  the  oommon  law,  I  have 
no  doubt  but  that  this  statute,  in  so 
far  as  it  is  directed  against  contracts 
or  combinations  in  the  form  of  trusts, 
or  in  any  form  of  a  '  contractual  char- 
acter,' should  be  limited  to  contracts 
and  combinations  such,  in  their  general 
characteristics,  aa  the  courts  have  de- 
clared unlawful.  But  to  put  any  such 
limitation  upon  the  word  'conspiracy' 
is  neither  necessary,  nor,  as  I  think, 
permiesible.  To  do  so  woidd  deprive 
the  word  of  all  significance.  It  is  a 
word  whose  meaning  is  quite  as  well 
established  in  the  law  as  the  meaning 
of  the  phrase  'in  restraint  of  trade,' 
when  used — as  con(monly,  if  not  uni- 
versally, that  phrase  has  been  used — 
in  reference  to  contracts.  A  conspir- 
acy, to  be  sure,  consists  in  an  agree- 
ment to  do  something;  but  in  the 
sense  of  the  law,  and  therefore  in  the 
sense  of  this  statute,  it  must  be  an 
agreement  betweenr  two  or  more  to  do, 
by  concerted  action,  something  crim- 
inal or  unlawful,  or,  it  may  be,  to  do 
something  lawful  by  criminal  or  un- 
lawful means.  A  conspiracy,  there- 
fore, is  in  itself  unlawful,  and,  in  so 
far  as  this  statute  is  directed  against 
conspiracies  in  restraint  of  trade 
among  the  several  states,  it  is  not 
necessary  to  look  for  the  illegality  of 
the  ofPense  in  the  kind  of  restraint 
proposed;  and,  since  it  would  be  un- 
necessary, it  would  be  illogical,  to 
conclude  that  only  conspiracies  which 
are  founded  upon,  or  are  intended  to 
be  accomplished  by  means  of,  con- 
tracts or  combinations  in  restraint  of 
trade,  are  within  the  purview  of  the 
act.  It  would  be  to  make  tautologous 
words  which  have  distinctly  different 
meanings,  and  to  deprive  the  statute, 
in  a  large  measure,  of  its  just  and 
needful  scope.  Any  proposed  restraint 
of  trade,  though  it  be  in  ivself  inno- 


cent, if  it  is  to  be  accomplished  by 
conspiracy,  is  unlawful.  A  distinction 
has  been  suggested  between  the 
phrase  'in  restraint  of  trade'  and  the 
phrases  'to  injure  trade'  and  'to  re- 
strain trade. '  Though  perceptible,,  the 
distinction  does  not  seem  to  one  so 
significant  that  the  use  of  one  expres- 
sion rather  than  the  other  should  vary 
the  interpretation  of  this  statute.  Any 
contract,  combination,  or  conspiracy, 
to  be  'in  restraint  of  trade,'  must  in- 
volve the  use  of  means  of  which  the 
effect  is  'to  injure'  or  'to  restrain' 
trade.  A  contract,  combination,  or 
conspiracy  in  restraint  of  trade  is 
therefore  a  contract,  combination,  or 
conspiracy  to  restrain  or  injure  trade. 
It  would  not,  I  suppose,  be  enough, 
in  an  indictment,  to  charge  conspiracy 
in  restraint  of  trade  in  the  language 
of  the  statute,  but  it  would  be  neces- 
sary, unless  the  proposed  restraint  be 
shown  to  be  in  itself  unlawful,  to  al- 
lege the  illegal  means  intended  to  be 
used  in  order  to  effect  the  restraint; 
and  whether  the  means  should  be 
averred  to  have  been  used  '  in  restraint 
of  or  'to  restrain'  trade  could  hardly 
be  important.  There  are  many  cases, 
doubtless,  in  which  the  rule  that  every 
word  of  a  statute  should  be  given 
effect  is  inapplicable,  because  when 
eynonymolis  words  are  used,  the  court 
is  powerless  to  give  them  different 
meanings;  but  when  words  of  different 
aignifioanee  are  employed,  the  rule  for- 
bids that  the  scope  of  the  statute  be 
compressed  within  the  limits  of  the 
narrower  word,"  and  it  is  not  "legiti- 
mate here  to  reject  the  word  '  conspir- 
acy,' or,  what  is  practically  the  same 
thing,  strip  it  of  its  well-settled  crim- 
inal significance,  by  confining  it  within 
forms  of  contract,  or  of  combinations 
in  the  form  of  trusts." 
See  section  6  of  the  Clayton  Act 
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means.  "•^  While  an  unlawful  agreement  initiates  the  conspiracy  •• 
and  satisfies  the  definition  of  the  crime,  "it  does  not/'  said  Mr.  Justice 
Holmes  in  determining  a  question  of  limitations,  '^  exhaust  it. 
*  *  *  A  conspiracy  in  restraint  of  trade  is  diflferent  from  and  more 
than  a  contract  in  restraint  of  trade.  A  conspiracy  is  constituted  by 
an  agreement,  it  is  true,  but  it  is  the  result  of  the  agreement,  rather 
than  the  agreement  itself,  just  as  a  partnership,  although  constituted 
by  a  contract,  is  not  the  contract,  but  is  a  result  of  it.  The  contract  is 
instantaneous,  the  partnership  may  endure  as  one  and  the  same  part- 
nership for  years.  A  conspiracy  is  a  partnership  in  criminal  pur- 
poses. That  as  such  it  may  have  continuation  in  time  is  shown  by  the 
rule  that  an  overt  act  of  one  partner  may  be  the  act  of  all  without 
any  new  agreement  specifically  directed  to  that  act."**  In  other 
words,  a  conspiracy  can  have  continuance  in  point  of  time**  and 
actually  does  have  continuance  as  long  as  there  continues  the  partner- 
ship in  the  criminal  purpose.**  On  the  theory  that  a  reasonable  con- 
spiracy or  a  conspiracy  to  do  a  reasonable  thing  is  impossible — a  con- 
tradiction in  terms,  it  has  been  said  that  every  conspiracy  in  restraint 
of  interstate  trade  or  commerce  is  unreasonably  in  restraint  thereof 
within  the  meaning  of  the  Sherman  Act.** 


in  eonneetion  with  the  proposition,  for 
which  United  States  v.  Debs,  supra,  is 
authority,  that  an  injunction  may  issue 
to  restrain  officers  of  labor  unions 
from  obstructing  interstate  commerce 
by  physical  interference  with  the 
movement  of  trains. 

tl  United  States  v.  Addyston  Pipe 
A  Steel  Co.,  85  Fed.  271,  293,  46  L. 
B.  A.  122. 

The  Texas  statute  (Vernon's  Sayles' 
Tex.  Civ.  St.  1914,  vol.  4,  art.  7798) 
declares  that  ''either  or  any  of  the 
following  acts  shall  constitute  a  con- 
spiracy in  restraint  of  trade:  1. 
Where  any  two  or  more  persons,  firms, 
corporations  or  associations  of  per- 
sons, who  are  engaged  in  buying  or 
selling  any  article  of  merchandise, 
produce  or  any  commodity,  enter  into 
an  agreement  or  understanding  to  re- 
fuse to  buy  from  or  to  sell  to  any  other 
person,  firm,  corporation  or  associatioii 
of  persons,  any  article  of  merchandise, 
produce  or  commodity.  2.  Where  any 
two  or  more  persons,  firms,  corpora- 


tions or  association  of  persons  shalT 
agree  to  boycott  or  threaten  to  refuse 
to  buy  from  or  sell  to  any  person,  firm, 
corporation  or  association  of  persons 
for  buying  from  or  selling  to  any 
other  person,  firm,  corporation  or  aii- 
sociation  of  persons." 

MPattersoz^  v.  United  States,  222 
Fed.  599,  630. 

M  United  States  v.  Kisael,  218  U. 
S.  60;,  54  L.  Ed.  1168  (rev'g  173  Fed. 
823),  quoted  in  part  in  Patterson  v. 
United  States,  222  Fed.  599,  in  connec- 
tion with  the  question;  of  limitations 
therein  involved. 

M  United  States  v.  Kissel,  218  U.  S. 
601,  54  L.  Ed.  1168,  rev'g  173  Fed. 
823;  Patterson  v.  United  States,  222 
Fed.  599,  630. 

See  further,  on  this  point,  §  3397, 
infra. 

95  Patterson  v.  United  States,  222 
Fed.  599,  631. 

96  Patterson  v.  United  States,  222 
Fed.  599,  618. 

The  argument  that  a  conspiracy  tu 
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That  some  of  the  means  employed  or  to  be  employed  in  carrying  out 
the  conspiracy  in  violation  of  section  1  of  the  Sherman  Act>  for  which 
conspiracy  the  defendants  were  indicted  are  sanctioned  by  the  Clayton 
Act '  'does  not  help  the  defendants,  as  a  combination  to  effect  an  unlaw- 
ful object  through  lawful  means  may  constitute  a  conspiracy,  never- 
tiieless.'*^ 


corner  the  market  in  a  staple  com- 
modity such  as  cotton  ie  not  a  criminal 
conspiracy  in  restraint  of  trade  or 
commerce  etc.,  under  f  1  of  the  Sher- 
man Act  because  of  the  fact  that  the 
running  of  a  corner  ''instead  of  re- 
straining competition,  tends,  tempo- 
rarily at  least,  to  stimulate  it '  *  cannot 
be  sustained.  "It  well  may  be  that 
running  a  corner  tends  for  a  time  to 
stimulate  competition;  but  this  does 
not  prevent  it  from  being  a  forbidden 
restraint,  for  it  also  operates  to  thwart 
the  usual  operation  of  the  laws  of 
supply  and  demand,  to  withdraw  the 
commodity  from  the  normal  current  of 
trade,  to  enhance  the  price  artificially, 
to  hamper  users  and  consumers  in  sat* 
isfying  their  needs,  and  to  produce 
practically  the  same  evils  as  does  the 
suppression  of  competition.''  United 
States  V.  Patten,  226  U.  S.  525,  57  L. 
Ed.  333,  44  L.  B.  A.  (N.  S.)  325,  rev  'g 
187  Fed.  664. 

87  United  States  v.  Bintelen,  233 
Fed.  7^3,  798. 

Defendants,  in  Nash  v.  United 
States,  229  U.  8.  373,  57  li.  Ed.  1232, 
were  indicted,  in  one  count,  for  a  con- 
spiracy in  restraint  of  trade  and,  in 
a  second  count,  for  a  conspiracy  to 
monopolize  trade,  the  allegations  of 
fact  in  the  two  counts  being  the  same. 
The  intended  restraini;  charged  in  the 
first  count,  and  the  intended  monopoly 
cliarg^d  in  the  second,  it  was  alleged, 
were  to  be  of  commerce  in  naval  stores 
and  were  ''to  be  effected  in  the  fol- 
lowing ways,  among  others:  (1)  by 
bidding  down-  turpentine  and  rosin  so 
that  competitors  could  sell  them  only 
at  ruinous  prices;  (2)  by  causing  naval 
stores  receipts  that  naturally  would  go 


to  one  port,  to  go  to  another;  (3)  by 
purchasing  thereafter  a  large  part  of 
'its'  supplies  at  ports  known  as  closed 
ports,  and,  with  intent  to  depress  the 
market,  refraining  from  purchasing 
any  appreciable  part  at  Savannah,  the 
primary  market  in  the  United  States 
for  naval  stores,  where  purchasers 
would  tend  to  strengthen  prices,  the 
defendants  taking  the  receipts  at  the 
elosed  ports  named  on  a  basis  of 
the  market  at  Savannah ;  (4)  by  coerc- 
ing factors  and  brokers  into  contracts 
with  the  defendants  for  the  storage  and 
purchase  of  their  receipts,  and  refus- 
ing to  purchase  from  such  factors  and 
brokers  unless  such  contracts  were  en- 
tered into;  (5)  [withdrawn  from  the 
jury]  by  circulating  false  statements 
as  to  naval  stores  production  and 
stocks  on  hand;  (6)  [withdrawn  from 
the  jnry]  by  issuing  fraudulent  ware- 
iiouse  receipts;  (7)  by  fraudulently 
grading,  regrading,  and  raising  grades 
of  rosins,  and  falsely  gauging  spirits 
of  turpentine;  (8)  [withdrawn  from 
the  jury]  by  attempting  to  bribe  em- 
ployees of  competitors  so  as  to  obtain 
information  concerning  their  business 
and  stocks;  (9)  by  inducing  consumers, 
by  payments  and  threats  of  boycotts, 
to  postpone  dates  of  delivery  of  con- 
tract supplies,  and  thus  enabling  de- 
fendants to  postpone  purchasing  when 
to  purchase  would  tend  to  strengthen 
the  market;  (10)  by  making  tentative 
offers  of  large  amounts  of  naval  stores 
to  depress  the  market,  accepting  eon- 
tracts  only  for  small  amounts,  and 
purchasing  when  the  market  had  been 
depressed  by  the  offers;  (11)  by  sell- 
ing far  below  cost  in  order  to  compel  • 
competitors  to  meet  prices  ruinous  to 
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Section  1  of  the  Sherman  Act ' '  includes  conspiracies  between  com- 
petitorSy  or  between  the  officers  and  agents  of  a  competitor  on  its  behalf 
against  a  competitor.  Cat  it  is  not  limited  to  such  conspiracies.  It 
includes  also  conspiracies  between  any  persons,  whoever  they  may  be, 
against  any  other  person."  •• 

The  question  of  the  extent  of  the  interstate  trade  or  commerce  cou- 
spired  against  is  immaterial,  there  being  no  act  of  interstate  trade  or 
commerce  so  insignificant  as  not  to  be  protected  by  the  statute,  emd 
'^a  conspiracy  between  the  officers  and  agents  of  one  competitor  on 


everybody;  (12)  by  fixing  the  price  of 
turpentine  below  the  cost  of  produc- 
tion^— all  the  foregoing  being  for  the 
purpose  of  driving  competitors  out  of 
business"  and  (first  count)  restrain- 
ing foreign  trade,  or  (second  count) 
monopolizing  the  trade.  In  reversing, 
for  error  in  the  charge  to  the  jury 
(United  States  v.  American  Naval 
Stores  Co.,  172  Fed.  455>,  the  judg- 
ment of  the  Circuit  Court  of  Appeals 
(Nash  V.  United  States,  186  Fed. 
489)  which  had  affirmed  the  trial 
court's  judgment  on  a  verdict  of 
guilty,  the  Supreme  Court,  by  Mr. 
Justice  Holmes,  said:  ''As  to  the 
suggestion  that  the  matters  alleged  to. 
have  been  contemplated  would  not 
have  constituted  an  offense  if  they 
had  been  done,  it  is  enough  to  say 
that  some  of  them  conceivably  might 
have  been  adequate  to  accomplish  the 
result,  and  that  the  intent  alleged 
would  convert  what  on  their  face 
might  be  no  more  than  ordinary  acts 
of  competition  or  the  small  dishon- 
esties of  trade  into  a  conspiracy  of 
wider  scope,  as  has  been  explained 
more  than  once.  Swift  Sa  Co.  v. 
United  States,  196  U.  S.  375,  396,  49 
L.  Ed.  518,  524,  25  Sup.  Ct.  Rep.  276; 
Loewe  v.  Lawler,  208  U.  S.  274,  299, 
52  L.  Ed.  488,  500,  28  Sup.  Ct.  Rep. 
301,  13  Ann.  Cas.  815.  •  *  *  But 
we  cannot  say,  as  was  the  case  in 
United  States  v.  Winslow,  227  U.  S. 
202,  218,  [57  L.  Ed.]  •  •  •  481, 
485,  33  Sup.  Ct.  Rep.  253,  that 
no    intent     could    convert    the    pro- 


posed conduct  into  such  a  crime.'' 
In  that  part  of  his  opinion  in  whicli 
ho  dealt  with  the  fatal  error  in  the 
charge,  Justice  Holmes  further  said: 
"One  of  the  means  alleged  was  the 
false  raising  of  grades  and  false  gaug- 
ing. Taken  with  other  evidence,  if  it 
was  shown  to  be  systematic,  it  would 
have  had  a  tendency  to  show  the 
scheme  alleged.  But  taken  by  itself, 
*  *  *  it  showed  only  cheating,  and 
could  not  warrant  a  finding  of  the 
conspiracy  with  which  the  defendants 
were  charged.  It  is  unnecessary  to 
consider  whether  there  was  any  evi- 
dence sufficient  to  warrant  a  convic- 
tion upon  some  of  the  other  means 
alleged,  for  instance,  the  first,  as  the 
absence  of  such  evidence  only  would 
add  another  reason  for  holding  the 
instructions  wrong  upon  a  vital 
point. ' ' 

9S  Patterson  v.  United  States,  222 
Fed.  599,  618. 

''The  statute  declares,  in  effect, 
that  if  the  purpose  of  the  concerted 
action  is  to  restrain  trade  between  the 
states,  such  purpose  is  unlawful,  and 
the  concert  of  action  is  a  conspiracy. 
It  is  wide  enough  to  cover,  not  only 
a  destruction  of  the  trade  of  competl- 
tors  by  wrongful  means,  as  in  United 
States  V.  Patterson  (C.  0.),  55  Fed. 
605,  but  any  restraint  of  interstate 
trade  if  the  same  be  accomplished  by 
a  predetermined  and  concerted  action 
of  two  or  more  individuals."  United 
States  V.  MacAndrews  &  Forbes  Co^ 
149  Fed.  823,  831. 
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its  behalf  in  restraint  of  a  single  interstate  sale  or  shipment  of  another 
competitor  is  covered  by  if  •• 

A  formal  agreement  is  not  necessary  to  a  oonspiracy  but  it  is  suffi- 
cient that  the  conspirators  acted  in  concert,  nnderstandingly  and  with 
the  design  to  consummate  the  unla^wful  purpose.^  It  is  not  sufficient, 
however,,  to  connect  an  officer  or  agent  of  a  corporation  with  a  con- 
spiracy in  its  behalf  that  he  knew  of  or  acquiesced  in  it,  but  he  must 
by  word  or  deed  have  become  a  party  to  it.*  Moreover,  a  conspiracy 
between  two  corporations  cannot  be  formed  by  the  thoughts  and  acts 
of  a  single  person  acting*  as  the  agent  of  each  company.'  It  is  not 
necessary  to  a  conspiracy  that  each  pai^y  thereto  know  of  aU  the  means 
employed  to  carry  out  the  joint  purpose.*  Indeed,  so  far  from  such 
knowledge  being  essential,  an  overt  act  is  not  even  necessary  to  the 
conspiracy  denounced  by  the  Sherman  Act.*  "The  Sherman  Act," 
says  the  Supreme  Court  of  the  United  States,  '*  punishes  the  con- 
spiracies at  which  it  is  aimed  on  the  common-law  footing, — ^that  is  to 
say,  it  does  not  make  the  doing  of  any  act  other  than  the  act  of  con- 
spiring a  condition  of  liability.  "*,• 


M  Patterson  v.  United  States,  222 
Fed.  599,  619,  citing  Steers  v.  United 
States,  192  Fed.  1. 

ILawloJ  V.  Loewe,  209  Fed.  721, 
725,  judgment  affirmed  235  U.  S.  522, 
59  L.  Ed.  341. 

S  Patterson  v.  United  States,  222- 
I^ed.  599,  631. 

S  United  States  v.  Santa  Bita  Store 
Co.,  16  N.  M.  3,  113  Pae.  620,  quoting 
Union  Pac.  Coal  Co.  v.  United  States, 
173  Fed.  737,  745,  to  the  effect  that 
"the  nnion  of  two  or  more  persons, 
the  conscious  participation  in  the 
scheme  of  two  or  more  minds,  is  in- 
dispensable to  an  unlawful  combina- 
tion and  it  cannot  be  created  by  the 
action  of  one  man  alone." 

♦  Lawlor  v.  Loewe,  209  Fed.  721, 
725,  judgment  aff'd  235  U.  S.  522,  59 
L.  Ed.  341. 

Where  by  reason  of  its  underlying 
purpose  being  to  restrain  trade,  an 
a4a8ociation  became  illegal  upon  the 
going  into  effect  of  the  Sherman  Act, 
persons  who  were  members  thereof  at 
such  time  or  who  became  members 
subsequently   thereto,    and,    although 


knowing  of  its  purpose,  did  not  with- 
draw from  it  nor  repudiate  its  illegal 
procedure,  are  guilty  of  conspiracy 
under  section  1  of  such  statute. 
Snauer  y.  United  States,  237  Fed. 
8,14. 

5  United  States  v.  Bopp,  237  Fed. 
283,  285;  Knauer  v.  United  States, 
237  Fed.  8,  12. 

fl  Nash  V.  United  States,  229  U.  S. 
373,  57  L.  Ed.  1232,  1236,  rev'g  on 
another  ground  186  Fed.  489. 

Notwithstanding  the  provision  of 
the  South  Dakota  statutes  (Penal 
Code,  I  231)  that  "no  agreement  ex- 
cept to  commit  a  felony  upon  the  per- 
6on  of  another,  or  to  commit  arson  or 
burglary  amounts  to  a  conspiracy,  un- 
less some  act  beside  such  agreement 
be  done  to  effect  the  object  thereof, 
by  one  or  more  of  the  parties  to  such 
agreement, ' '  an  overt  act  is  not  essen- 
tial to  the  illegality  of  a  combination 
or  agreement  prohibited  by  the  South 
Dakota  Anti-TruAt  Act  (Lawv  1909,  c. 
224),  which  was  modeled  after  the 
Sherman  Act  and  was  enacted  inde- 
pendently of,  and  without  reference 
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The  suocesB  of  a  conspiracy  formed  in  violation  of  section  1  of  the 
Shermfui  Act  is  not  necessary  in  order  for  the  conspirators  to  be  liaide 
to  prosecution,''  nor  is  it  necessary  that  they  derive  any  benefit  from 
the  ezecntion  of  the  conspiracy.' 


§  3393.  MotivB^  intent  and  remit.       Neither  good  motives  '  nor 
good  results  justify  a  comrbination  illegal  under  the  Sherman  Act ;  ^® 


to,  existing  laws  on  the  subject  of 
conspiracies,  and  therefore  an  indict- 
ment for  entering  into  a  combination 
or  agreement,  violative  of  such  act, 
which  fails  to  allege  an  overt  act,  will 
not  on  that  account  be  defective. 
State  V.  Fullerton  Lumber  Co.,  35  S. 
D.  410,  152  N.  W.  708,  following  the 
construction  placed  upon  the  Sherman 
Act  in  Nash  v.  United  States,  supra. 

7Knauer  v.  United  States,  237  Fed. 
8,  12. 

•  Patterson  v.  United  States,  222 
Fed.  599,  619.  The  court's  further 
statement  that  ''it  is  sufficient  that  it 
[the  conspiracy]  will  be  in  restraint 
of  another's  interstate  trade  or  com- 
merce" might  be  construed  as  carry- 
ing the  implication  that  actual  re- 
straint is  necessary,  but,  in  ^iew  of 
the  fact  that  an  overt  act  is  not  re- 
quired (see  supra,  this  section),  it 
must  be  that  the  possibility  of  such  a 
sonstruction  is  due  to  mere  inadvert- 
ence on  the  court 's  part. 

9  Thomson  v.  Gayser,  243  U.  S.  66, 
61  L.  Ed.  597,  Ann.  Gas.  1917  D  322; 
Standard  Sanitary  Mfg.  Go.  v.  United 
States,  226  U.  S.  20,  67  L.  Ed.  107. 

Good  motives  such  as  a  desire  to 
end  litigation  which  interfered  with 
the  development  of  the  moving-picture 
business,  to  maintain  in  the  case  of 
such  business  a  high  moral  standard 
for  the  product  offered  to  the  public, 
to  promote  the  progress  of  the  busi- 
ness by  advancing  the  artistic  and 
mechanical  perfection  of  its  product 
and  to  supply  regulation  which  the 
state  omitted  to  furnish  will  not  jus- 
tify a  combination  illegal  under  the 


Sherman  Act.  United  States  v.  Mo- 
tion Picture  Patents  Go.,  225  Fed. 
800,  81lf  declaring  that  ''if,  in  the 
judgment  of  the  law,  a  contract  or  co- 
operating agreement  i;9  such  as  to 
work  an  undue  ancl  unreasonable  re- 
straint of  trade,  and  through  such  re- 
straint to  monopolize  trad^  or  any 
part  of  it,  the  judgment  is  one  of  con- 
demnation, no  matter  how  innocent  or 
otherwise  praiseworthy,  the  motives  of 
those  who  had  part  in  it." 
*  An  association,  the  members  of 
which  control  75  per  cent,  of  the  inter- 
state trade  in  a  given  commodity,  is 
guilty  of  a  criminal  restraint  of  such 
trade  within  the  meaning  of  the  Sher- 
man Act  when  it  threatens  to  black- 
list dealers  in  the  commodity,  who  are 
outside  of  the  association  if  they 
transact  business  with  any  person 
listed  by  the  association  as  "undesir- 
able," and  this  is  true  regardless  of 
its  purpose  or  motive  in  so  doing. 
United  States  v.  King,  229  Fed.  275. 

Malice  is  not  essential  to  a  viola- 
tion of  the  Minnesota  Anti-Trust  Act 
(Bev.  Laws  1905,  §15168,  5169). 
State  V.  Minneapolis  Milk  Go.,  124 
Minn.  34,  51  L.  B.  A.  (N.  S.)  244,  144 
N.  W.  417. 

10  Thomson  v.  Gayser,  243  U.  S.  66, 
61  L.  Ed.  597,  Ann.  Gas.  1917  D  322. 

"When  a  monopoly  has  been  found 
*  *  •  to  be  the  result  of  an  unlaw- 
ful restraint  of  trade,  the  argument 
that  the  combination  through  which 
it  has  been  accomplished  is  a  good 
trust,  or  was  formed  from  good  mo- 
tives, or  that  good  results  from  the 
monopoly,  is  for  legislative,  and  not 
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''the  law  is  its  own  measure  of  right  and  wrong,  of  what  it  permits 
or  forbids,  and  the  judgment  of  the  courts  cannot  be  set  up  against  it 
in  a  supposed  accommodation  of  its  policy  with  the  good  intention  of 
parties,  and,  it  may  be,  of  some  good  results."  **  Whether  the  agree- 
ment actually  has  an  effect  prohibited  by  the  statute  is  the  vital 
question,**  and  intent,  even  if  alleged,  need  not  be  proved.*'    More- 


judicial  eoitfideration.  *  *  *  It  is 
the  legal  intendment  of  the  whole 
scheme,  which  determines  its  charac- 
ter, what  is  its  end,  and  what  the 
means  to  be  employed,  to  be  found 
from  the  natural  and  to  be  expected 
results.  •  •  •  If  the  end  is  mo- 
nopoly, and  the  means  the  restraint  of 
trade,  the  inquiry  is  directed  to  the 
character  of  the  restraint.  If  that 
is  undue  and  unreasonable,  and  was 
directly  intended,  and  the  monopolis- 
tic result  flows  as  a  direct,  and  not  a 
merely  incidental  consequence,  the 
combination  through  which  it  is 
brought  about  is  illegal.  The  same 
conclusion  follows  a  finding  that  the 
end  is  illegal,  because  reached  through 
the  samef  means.  Indeed,  the  two 
things  come  to  be,  ne&rly,  if  not  quite, 
the  same,  although  there  is  room  for  a 
difference."  United  States  y.  Motion 
Picture  Patents  Co.,  223  Fed.  800,  809. 

''It  is  no  justification  of  an  iUegal 
monopoly  to  assert  that  it  has  reduced 
the  price  of  an  article  produced  by 
it,  as  this  may  have  been  done  simply 
to  injure  a  rival."  United  Stal^  v. 
Eastman  Kodak  Co.,  226  Fed.  62,  79. 

11  Standard  Sanitary  Mfg.  Oo.  v. 
United  States,  226  U.  S.  20,  57  L.  Ed. 
107,  quoted  in  Thomsen  v.  Cayser, 
243  U.  S.  66,  85,  61  L.  Ed.  597,  Ann. 
Gas.  1917  D  322.  See  also  United 
States  V.  Motion  Picture  Patents  Co., 
225  Fed.  800,  808. 

18  United  States  v.  Trans-Midsouri 
Freight  Ass'n,  166  U.  S.  290,  41  L. 
Ed.  1007. 

The  same  is  true  under  the  Minne- 
sota Anti-Trust  Act  (Rev.  Laws  1905, 
115168,  5169).     State  ▼.  Minneapolis 


Milk  Co.,  124  Minn.  34,  51  L.  B.  A. 
(N.  S.)  244,  144  N.  W.  417. 

"It  is  now  settled  by  repeated  de- 
cisions of  the  Supreme  Court  that  the 
teat  of  the  validity  of  a  contract, 
combination,  or  conspiracy  challenged 
under  the  Anti-Trust  Law  i» .  the  di- 
rect eff^t  of  such  a  contract  or 
combination  upon  competition  in  com- 
merce among  the  states.  If  its  acces- 
sary effect  is  to  stifle  competition,  or 
to  directly  and  substantially  restrict 
it,  it  is  void.  But  if  it  promotes,  or 
only  incidentally  or  indirectly  re- 
stricts, competition  in  commerce 
among  the  states,  while  its  main  pur- 
pose and  chief  effect  are  to  foster  the 
trade  and  enhance  the  bu3iness  of 
those  who  make  it,  it  does  not  con- 
stitute a  restraint  of  interstate  com- 
merce within  the  meaning  of  that 
law,  and  is  not  obnoxious  to  itr  pro- 
visions." Phillips  V.  lola  Portland 
Cement  Co.,  125  Fed.  593,  594. 

"At  last  the  test,  and  only  test,  is, 
not  what  the  intent  of  the  parties 
may  be,  not  what  form  the  combina- 
tion has  taken,  but  what  will  its  prob- 
able effect  bef  If  unlawful  or  oppres- 
3ive,  if  obnoxious  to  public  policy,  if 
inimical  to  public  welfare,  they  will 
be  denounced,  and  punishment  meted 
out  to  every  participant;  otherwise 
courts  will  not  limit  or  restrict  the 
inalienable  right  of  contract,  and  will 
not  interfere  unless  the  violation  of 
law  be  apparent,  or  the  apprehended 
evil  effect  assume  some  tangible 
-form."  Yazoo  A  M.  V.  B.  Co.  v. 
Bearles,  85  Mi^s.  520,  68  L.  B.  A.  715, 
37  So.  939  (under  Mississippi  statute). 

13  United  States  v.  Trans-Missouri 
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over,  an  agreement  otherwise  invalid  under  the  Sherman  Act  is  not 
saved  from  invalidity  by  a  general  improvement  in,  and  development 
of,  the  business  which  forms  its  subject-matter  as  a  result  thereof.^^ 


Freight  A;s8'n,  166  U.  S.  290,  41  L. 
Ed.  1007. 

Intent  is  immaterial  on  the  question 
of  the  violation  of  the  Minnesota 
Anti-Trust  Act  (Bev.  Laws  1905, 
§§5168,  5169).  State  v.  Minneapolis 
Milk  Co.,  124  Minn.  34,  51  L.  B.  A. 
(N.  S.)  244,  144  N.  W.  417. 

''In  the  case  at  bar  we  are  to  take 
the  acts  of  the  parties  and  judge 
their  purpose  by  the  consequence  that 
would  naturally  result.  "Wlien  men 
deliberately  and  intelligently  go  to 
work  and  acquire  power  that  will  en- 
able them  to  control  the  market,  if 
they  choose  to  exercise  it,  there  is  no 
use  for  them  to  say  that  they  did  not 
intend  to  control  the  trade  or  limit 
competition;  nor,  when  the  legality 
of  their  act  of  acquisition  is  in  ques* 
tion,  ifi  it  any  use  for  them  to  say, 
'We  have  not  used  the  power  to  op- 
press any  one.'  "  State  v.  Interna- 
tional Harvester  Co.  of  America,  237 
Mo.  369,  141  S.  W.  672  (involving 
Missouri  statutes),  quoted  in  United 
States  V.  Eastman  Kodak  Co.,  226  Fed. 
62,  78 ;  United  States  v.  International 
Harvester  (3o.,  214  Fed.  987,  999. 

There  are  cases  wherein  the  court  in 
stating,  even  if  not  in  forming,  its 
opinion  has  confused  intent  and  effect, 
and,  while  declaring  the  former  neces- 
sary, has  actually  made  the  latter 
controlling.  See  Yazoo  &  M.  Y.  R. 
Co.  V.  Searles,  85  Miss.  520,  68  L.  B. 
A.  715,  37  So.  939;  MacGinniss  v.  Bos- 
ton &  M.  Gonsol.  Copper  A  Silver  Min. 
Co.,  29  Mont.  428,  75  Pac.  89. 

Intent  is  an  essential  element  of 
thd  crime  of  unfair  discrimination  de- 
fined by  the  Montana  statute  (Laws 
1913,  c.  8,  §1),  which  declares  guilty 
of  such  crime  any  person,  firm  or  cor- 
poration engaged  in  buying,  selling, 
producing,  manufacturing  or  distribut- 


ing any  conunodity  in  general  use, 
who  intentionally,  for  the  purpose  of 
destroying  or  preventing  competition, 
discriminates  between  different  per- 
son3  or  communities,  or  parts  of  the 
state,  by  purchasing  such  commodity 
at  a  higher  price  in  one  part  of  the 
state  than  he  or  it  pays  for  such  com- 
modity in  another  part  thereof  "after 
equalizing  the  distance  from  the  point 
of  production,  manufacture,  or  dis- 
tribution and  freight  rates  there- 
from." State  V.  Bocky  Mountain 
Elevator  Co.,  52  Mont.  487,  158  Pac. 
818. 

14  United  States  v.  Associated  Bill 
Posters,  235  Fed.  540,  541. 

Disposing  of  the  contention  of  the 
plaintiff  in  error,  a  foreign  corpora- 
tion which  had  sustained  an  adverse 
judgment  in  proceedings  on  an  infor- 
mation in  the  nature  of  quo  warranto 
filed  against  it  in  the  Supreme  Court 
of  Missouri  (237  Mo.  369,  141  &  W. 
672)  by  reason  of  its  alleged  violation 
of  the  Missouri  anti-trust  statutes 
(Bev.  St.  1909,  (  10301,  and  Bev.  St. 
1899,  §8966),  that  such  statutes,  con- 
strued as  confined  in  their  scope  and 
operation  ^o  persons  and  corporations 
dealing  in  commodities  and  as  not  in- 
cludyig  combinations  of  persons  en- 
gaged in  labor  pursuits  (State  v. 
Standard  Oil  Co.,  218  Mo.  1,  116  S.  W. 
902),  unresjsonably  and  arbitrarily 
limit  the  right  of  contract,  the  Su- 
preme Court'  of  the  United  States  in 
International  Harvester  Co.  of  Amer- 
ica v.  State  of  Missouri,  234  U.  S.  199, 
58  L.  Ed.  1276,  52  I>.  B.  A.  (N.  S.)  525, 
Faid:  "The  specification  under  this 
head  is  that  the  Supreme  Court  found, 
it  is  contended,  benefit — ^not  injury — 
to  the  public  had  resulted  from  the 
alleged  combination.  Granting  that 
thi3  is  not  an  overstatement  of  the 
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When  a  majority  of  the  widely-separated  plants  acquired  by  a  cor- 
poration,  sought  to  be  dissolved  as  bein^  violative  of  the  Sherman  Act, 
were  dismantled  and  the  several  businesses  were  concentrated  at  the 
place  where  the  defendant  was  located  and  it  thus  appears  that  such 
plants  were  not  actually  required  by  the  defendant  in  carrying  on  its 
business,  but  were  acquired  with  the  idea  of  monopolizinig  the  trade, 
the  details  of  the  transactions  by  which  they  were  acquired,  such  as, 
for  example,  that  the  defendant  paid  for  them  full  value  and  more, 
giving  money,  together  with  stock  in  a  larger  and  more  progressive 
enterprise,  are  immaterial.** 

But  the  intent  and  purpose  with  which  corporations  and  natural 
perscHis  that  are  claimed  to  have  acquired  a  monopoly  of  a  certain 
business  in  violation  of  the  Sherman  Act  participated  in  various  trans- 
actions, which,  standing  alone,  might  be  innocent  enough  but  which, 
correlated,  assume  a  different  aspect,  are  proper  subjects  of  inquiry. *• 
Where,  however,  the  attempt  of  the  organizers  of  a  combination  to 
violate  the  Sherman  Act  was  unsuccessful,  the  fact  that  they  intended 

opinion,  the  answer  is  immediate.    It      did  not  And  a  definite  abuse -of  its 


is  too  late  in  the  day  to  assert  against 
statutes  which  forbid  combinations  of 
competing  companies  that  a  particu- 
lar combination  was  induced  by  good 
intentions  and  has  had  some  good  ef- 
fect. Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  62,  52  L.  Ed.  681, 
684,  28  Sup.  Ct.  Bep.  428;  Standard 
Sanitary  Mfg.  Co.  v.  United  States, 
226  U.  S.  20,  49,  57  L.  Ed.  107,  117,  33 
Sup.  Ct.  Bep.  9.  The  purpose  of  such 
statutes  is  to  secure  competition  and 
preclude  combinations  which  tend  to 
defeat  it.  And  such  is  explicitly  the 
purpose  and  policy  of  the  Missouri 
statutes;  and  they  have  been  sus- 
tained by  the  Supreme  Court.  There 
is  nothing  in  the  Constitution  of  the 
United  States  which  precludes  a  state 
from  adopting  and  enforcing  such 
policy.  To  so  decide  would  be  3tep- 
ping  backwards.  Carroll  v.  Green- 
wich Ins.  Co.,  199  U.  S.  401,  50  L.  Ed. 
246,  26  Sup.  Ct.  Bep.  66 ;  Central  Lum- 
ber Co.  ▼.  South  Dakota,  226  U.  S. 
157,  57  L.  Ed.  164,  33  Sup.  Ct.  Bep. 
66.    It  is  true  that  the  Supreme  Court 


powers  by  plaintiif  in  error,  but  it  did 
find  that  there  was  an  offending 
against  the  statute,  a  union  of  able 
competitors,  and  a  cessation  of  their 
competition,  and  the  court  said:  'Some 
of  the  smaller  concerns  that  were  com- 
petitors in  the  market  have  ceased 
their  struggle  for  exi3tence  and  have 
retired  fromHhe  field.'  This  is  one 
of  the  results  which  the  statute  was. 
intended  to  prevent, — ^the  unequal 
struggle  of  individual  effort  against 
the  p^er  of  combination.  The  pre- 
venting of  the  engrossment  of  trade 
is  as  definitely  the  object  of  the  law 
as  is  price  regulation  of  commodities, 
its  prohibition  being  against  com- 
binations *  made  with  a  view  to  lessen, 
or  which  tend  to  lessen,  lawful  trade 
or  full  and  free  competition  in  the 
importation,  transportation,  manufac- 
ture, or  sale  of  any  commodity,  or 
article,  or  thing  bought  or  sold.'  " 

16  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  76. 

16  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  77. 
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to  violate  such  statute  is  not  sufScient  as  a  basis  for  a  decree  of  dis- 
solution.*' 

§3394.  Meaiis  of  accompluhiiig  violation  of  anti-trast  staitutes.    It 

has  been  upon  the  theory  that  competition  in  trade  is  to  the  interest  of 
the  public  and  that  monopoly  and  restraint  of  trade  arq  opposed 
thereto  that  anti-trust  statutes  have  been  passed.  Whether  this  theory 
is  sound  economically  and  to  what  extent  it  will,  in  the  future,  be 
renoimced  by  le^slative  bodies  are  questions  outside  of  the  case.  It 
is  to  be  noted,  however,  that  there  is  a  tendency,  even  at  the  present 
time,  not  to  demand  unrestricted  competition  among  corporations  of 
one  class,  at  least,  namely,  those  which  are  classed  as  ^public  utilities 
and  which  are,  very  generally,  to  some  extent  or  other  under  govern- 
mental regulation  and  control.** 

17  United   States   v.   United   States      as  amended  by  Laws  1892,  c.  688,  f  7, 


Steel  Corporation,  223  Fed.  55,  178 
(per  Woolley,  Circuit  Judge). 

IS  The  general  prohibition  of  the 
New  York  law  against  one  corpora- 
tion's 'combining  with  another  corpo- 
ration or  person  for  the  creation  of 
a  monopoly,  the  unlawful  restraint  of 
trade  or  the  prevention  of  competition 
in  any  necessary  of  life  would  seem 
not  to  apply  to  corporations  which 
are  subject  to  the  supervision  of  pub- 
lic service  commissions.  See  Conti- 
nental Securities  Co.  v.  Interborough 
Rapid  Transit  Co.,  221  i^ed.  44. 

The  Consolidated  Gas  Company  of 
New  York  which  was  created,  through 
the  consolidation  of  six  domestic  gas- 
light companies,  engaged,  at  thd  time, 
in  manufacturing  and  selling  gas  in 
the  city  of  New  York^  for  the  purpose 
of  carrying  on  such  business,  and 
which,  subsequently  to  its  organiza- 
tion, purchased  either  the  whole  or  a 
majority  of  the  capital  stock  of  a 
number  of  electric  lighting  and  gas- 
lighting  companies  and  thu3  came  into 
control  of  such  companies  did  not, 
either  by  its  organization  or  by  its 
stock  purchases,  create  an  unlawful 
monopoly  within  the  meaning  of  sec- 
tion 7  of  the  New  York  Stock  Corpo- 
ration Law   (Iraw3   1890,   c.  564,  f  7, 


and  Laws  1897,  c.  384,  §  1)  or  within 
the  meaning  of  the  New  York  Anti- 
Monopoly  Act  of  1899  (Laws  1899,  c. 
690),  80  as  to  justify  an  action  by  the 
attorney  general  to  procure  judgment, 
vacating  its  charter  and  annulling  its 
corporate  existence,  for  ''what  is  pro- 
hibited is  the  creation  of  a  itioiv>poly, 
and  establishing  such  a  competition 
[condition f]  as  will  result  in  limiting 
the  supply  and  enhancing  the  cost  of 
the  commodity  dealt  in,"  and  this  the 
company  could  not  do  in  view  of  the 
fact  that  both  production  and  price 
are  matters  under  the  control  of  the 
legislature.  Attorney  General  v.  Con- 
solidated Gas  Co.,  124  N.  Y.  App.  Div. 
401,  108  N.  Y.  Supp.  823  (aff'g  56 
N.  Y.  Misc.  49,  106  N.  Y.  Supp.  407). 
That  the  several  companies  involved 
herein  occupied  different  ''fields  of 
operation"  in  the  city  of  New  York 
would  seem  to  appear  from  the  court  '3 
statements  that  "that  a  single  com- 
pany thus  regulated  by  law  as  to 
price  and  production  does  not  offend 
against  the  anti-monopoly  laws,  even 
although  its  field  of  operation  extenda 
over  a  whole  city,  seems  to  be  quite 
clear.  Competition  between  two  or 
more  companies,  each  occupying  ex- 
clusively a  separate  field  of  operation 
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In  the  Standard  Oil  Case,  Chief  Justice  White  declared  that  **it  is 
worthy  of  observation,  as  we  have  previously  remarked  concerning  the 
common  law,  that  although  the  statute  [Sherman  Act],  by  the  com- 
prehensiveness of  the  enumerations  embodied  in  both  the  Ist  and  2d 
sections,  makes  it  certain  that  its  purpose  was  to  prevent  undue 
restraints  of  every  kind  or  nature,  nevertheless  by  the  omission  of  any 
direct  prohibition  against  monopoly  in  the  concrete,  it  indicates  a 
consciousness  that  the  freedom  of  the  individual  right  to  contract. 


could  benefit  no  one.  A  competition 
which  would  operate  to  reduce  prices 
must  be  between  companies  occupying 
Ihe  same  fields  and,  while  the  consoli- 
dation of  control  effected  by  the  pur- 
chases of  stock  in  other  companies  by 
the  Consolidated  Company  does  not 
necessarily  prevent  such  competition^ 
it  is  the  settled  policy  of  the  state 
to  discourage  competition  of  thi3 
character. ' ' 

In  view  of  section  80  of  the  New 
York  Bailroad  Law  (Laws  1890,  c. 
565,  as  amended  by  Laws  1892,  c.  676), 
which  ''authorizes  railroads  in  cities, 
although  not  surface  street  railways, 
to  control  parallel  ^d  competing 
lines,  provided  they  hi^e  the  consent 
of  the  Public  Service^  Commission," 
the  merger  of  the  elevated,  surface  and 
subway  systems  of  New  York  city  by 
the  purchase  of  a  majority  of  their 
stock,  permitted  undor  section  52  of 
the  Stock  Corporation  Law  (Laws 
1890,  c.  564,  f40,  as  amended  by 
Laws  1892,  c.  688,  f  40,  and  Laws 
1902,  c.  601,  §  1),  does  not  violate  sec- 
tion 14  of  the  Stock  Corporation  Law 
(Laws  1890,  c.  564,  §  7,  as  amended 
by  Law33  1892,  c.  688,  f  7,  and  Laws 
1897,  c.  384,  !  1),  which  provides  that 
"no  domestic  stock  corporation  and 
no  foreign  corporation  doing  business 
in  this  state  shall  combine  with  any 
other  corporation  or  person  for  the 
creation  of  a  monopoly  or  the  unlaw- 
ful restraint  of  trade  or  for  the  pre- 
vention of  competition  in  any  neces- 
sary of  life."    Continental  Securities 


Co.  V.  Interborough  Bapid  Transit 
Co.,  221  Fed.  44,  aff 'g  207  Fed.  467. 
See  also  Attorney-General  v.  Inter- 
borough Metropolitan  Co.,  125  N.  Y. 
App.  Div.  804,  110  N.  Y.  Supp.  186, 
aff'g  56  N.  Y.  Misc.  128,  106  N.  Y. 
Supp.  416. 

The  New  York  policy  is  to  discour- 
age unrestricted  competition  between 
public  utility  companies.  People  v. 
Willcox,  207  N.  Y.  86,  45  L.  R.  A. 
(N.  S.)  629,  100  N.  E.  705  j  Attorney 
General  v.  Consolidated  Gas  Co.,  124 
N.  Y.  App.  Div.  401,  108  N.  Y.  Supp. 
823.  See  also  Continental  Securities 
Co.  V.  Interborough  Rapid  Transit' 
Co.,  221  Fed.  44  (aff'g  207  Fed.  467) 
holding  ''entirely  sound"  the  state- 
ment of  Justice  Collin  in  People  v. 
Willcox,  supra,  "it  is  the  settled 
poUcy  of  the  state  [of  New  York], 
ariaing  through  an  extended  and  in- 
structive experience,  to  withdraw  the 
unrestricted  right  of  competition  be- 
tween corporations  occupying,  through 
special  consents  or  franchises,  the 
public  streets  and  places,  and  supply- 
ing the  public  with  their  products  or 
utilities  which  are  well-nigh  necessi- 
ties. »  •  ♦  This  policy,  is  insti- 
gated and  embodied  in  the  Public 
Service  Comm]3sions  Law,  which  was 
adopted  in  the  interests  and  for  the 
good  of  the  people,  and  should  re- 
ceive from  the  courts  an  activity  and 
effect  in  aid  of  that  policy  within  the 
fair  and  reasonable  meaning  of  its 
provisions.  The  legislature  will  not  be 
deemed  .to  have  departed  in  that  law 
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when  not  unduly  or  improperly  exercised,  was  the  most  efficient  means 
for  the  prevention  of  monopoly^  since  the  operation  of  the  centrifugal 
and  centripetal  forces  resulting  from  the  right  to  freely  contract  was 
the  means  by  which  monopoly  would  be  inevitably  prevented  if  no 
extraneous  or  sovereign  power  imposed  it  and  no  right  to  make  unlaw- 
ful contracts  having  a  monopolistic  tendency  were  permitted.  In 
other  words,  that  freedom  to  contract  was  the  essence  of  freedom  from 
undue  restraint  on  the  right  to  contract."  ^^    It  was  not  the  purpose 


from  that  policy,  unless  there  is  clear      eontracts  and  agreements  which  place 


and  certain  language  to  that  effect." 
The  provision  of  clause  "e"  of  sec- 
tion 27  of  the  Illinois  Public  Utilities 
Act  (Callaghan's  1916  St.  Supp. 
^[8686  [42])  that  ''with  the  con- 
sent  and  approrval  of  the  [Public 
Utilities]  Commission^  a  public  util- 
ity may  purchase,  acquire,  take,  or 
hold  stock,  stock  certificates,  bonds, 
notes  or  other  evidences  of  in- 
debtedness of  another  public  utili- 
ty" applies  to  competing  as  well  b» 
noncompoting  public  utilities,  but 
even  in  so  far  as  it  purports  to  confer 
on  one  public  utility  the  right  to  ob- 
tain control  of  a  competing  public 
utility  through  the  purchase  of  stock, 
bonds,  and  other  evidences  of  indebt- 
edness, does  not  violate  the  public 
policy  of  the  state  as  declared  by  sec- 
tion 22,  article  4  of  the  Illinois  Con- 
stitution which  provides  that  ''the 
General  Assembly  shall  not  pass  local 
or  special  laws  *  *  *  granting  to 
any  corporation  ♦  •  ♦  any  spe- 
cial or  exclusive  privilege,  immunity 
or  franchise  whatever,"  the  public 
policy  thereby  declared  not  being  op- 
posed to  the  elimination  of  competi- 
tion in  all  cases,  but  condemning  on^y 
the  creation  of  a  monopoly  which 
would  have  been  such  at  common  law, 
"viz.,  where  competition  is  eliminated 
\fj  conferring  upon  a  specified  person 
or  corporation  the  right  to  exclude  all 
others  from  engaging  in  the  same 
bunness,  in  the  same  field  of  opera- 
tion, or  by  upholding  the  validity  of 


it  within  the  power  of  certain  indi- 
viduals or  corporations  to  control  pro- 
duction and  fix  prices,  thereby  result- 
ing in  injury  to  the  public,"  and  the 
control  exercised  by  the  state  through 
the  Public  Utilities  Commission  pre- 
cluding the  existence  of  such  a  mo- 
nopoly. State  Public  Utilities  Com- 
mission V.  Bomberg,  275  HI.  432,  114 
N.  E.  191. 

See  al^o  Chap.  30,  supra. 

The  public  policy  of  Wisconsin,  em- 
bodied in  the  legislative  regulations 
of  public  utilities,  is  that  the  public 
welfare  as  regards  such  utilities  i^ 
best  promoted  through  such  means  as 
afford  the  highest  practical  efficiency 
at  the  lowest  cost,  and  that  this  may 
best  be  accomplished  by  uniting  ex- 
isting facilities,  under  proper  control 
and  regulation,  to  meet  the  public 
convenience  and  necessity,  regard  be- 
ing had  for  existing  property  inter- 
est3  and  the  rights  and  privileges  ap- 
pertaining thereto.  McKinley  Tel. 
Co.  V.  Cumberland  Tel.  Co.,  152  Wis. 
359,  140  N.  W.  38. 

19  Standard  Oil  Co.  v.  United  SJ^ates, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  B.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D  734. 

The  Sherman  Act  was  not  "in- 
tended to  create  competition  [between 
railroads]  by  destroying  a  prbprietary 
relation  formed  long  before  its  pas- 
sage and  by  the  very  means  of  which 
a  railroad  system  has  been  brought 
into  existence."  United  States  v. 
Southern  Pac.  Co.,  239  Fed.  998,  1002. 
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of  the  Sherman  Act,  it  has  been  said,  ''to  prohibit  or  render  illegal 
the  ordinary  contracts  or  combinations  of  manufacturers,  merchants 
or  traders,  or  the  usual  devices  to  which  they  resort  to  promote  the 
success  of  their  business,  to  enhance  their  trade,  or  to  make  their 
occupations  gainful,  so  long  as  those  combinations  and  devices  do  nqt 
necessarily  have  a  direct  and  substantial  effect  to  restrict  competition 
in  commerce  amon^  the  states."  ^ 

Although  a  legally  effective  aud  enforceable  contract  in  restraint  of 
trade  is  not  necessary  to  a  violation  of  such  statute,*^  ''the  rules  of 
public  policy  which  make  a  given  contract  void  are  not  to  be  extended 
arbitrarily,*'**  and  a  contract  claimed  to  offend  against  the  Federal 
Anti-Trust  Law  must  be  given  a  construction  which  will  render  it  Valid 
provided  it  is  reasonably  susceptible  thereof.**  One  of  the  funda- 
mental purposes  of  the  Sherman  Act  was  to  protect,  not  to  destroy, 
rights  of  property,**  and  such  statute  must  be  given  a  construction 
which  must  be  strict,  owing  to  its  penal  character,**  and  must  also  be 


PhUlips  V.  lola  Portland  Cement 
Co.,  125  Fed.  593,  594.       . 

Persons  have  a  right  to  associate 
for  the  purpose  of  advancing  their 
own  interests  by  discrimination 
against  other  persons,  provided  such 
.discrimination  be  based  npon  proper 
and  legal  grounds  and  be  not  merely 
coercive  and  arbitrary  or  for  the  pur- 
pose of  restraining  interstate  trade. 
United  States  v.  King,  229  Fe^.  276, 
278. 

A  contract  (Bafferty  v.  Buffalo  City 
Gas  Co.,  37  N.  Y.  App.  Div.  618,  56 
N.  Y.  Supp.  288)  or  purchase  of  stock 
(Attorney  General  v.  Consolidated 
Gas  Co.,  124  N.  Y.  App.  Div.  401,  108 
N.  Y.  Supp.  823,  which  involved,  as 
did  the  case  immediately  preceding, 
section  7  of  the  New  York  Stock  Cor- 
poration Law  which  prohibits  the 
creation  of  monopolies,  etc.)  is  not 
necessarily  illegal  because  made  to 
prevent  or  avoid  destructive  competi- 
tion. 

81  United  States  v.  Kellogg  Toasted 
Com  Flake  Co.,  222  Fed.  725,  730, 
Ann.  Cas.  1916  A  78. 

22  United  States  v.  United  Shoe  Ma- 


chinery Co.,  222  Fed.  349,  407  (per 
Brown,  District  Judge). 

WPulp  Wood  Co.  V.  Green  Bay 
Paper  &  Fiber  Co.,  157  Wis.  604,  147 
N.  W.  1058. 

M  Standard  Oil  Co.  v.  ti^nited  States, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  B.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D  734. 
See  also  United  States  v.  United 
States  Steel  Corporation,  223  Fed.  55, 
59  (per  Buifington,  Circuit  Judge). 

"It  is  no  part  of  the  policy  of  the 
Sherman  Act  to  relieve  men  of  full 
age  from  the  obligation  of  their  con- 
tracts, nor  to  interfere  with  contracts, 
except  so  far  as  they  may  restrain 
trade  of  contracting  parties,  or  'be 
aimed  at  the  trade  of  third  parties 
with  a  design  to  effect  their  exclu- 
sion from  trade  otherwise  than  by 
supplying  a  demand  in  fair  and  law- 
ful competition."  United  States  v. 
^nitM  Shoe  Machinery  Co.,  222  Fed. 
349,  400  (per  Brown,  District  Judge). 

MIn  Greer,  Milb  &  Ca.  v.  StoUer, 
77  Fed.  1,  3,  it  was  held  that  "the 
statute,  being  highly  penal  in  its  char- 
acter, must  be  strictly  construed.'* 

The    Mississippi    statute    of    1900 
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reasonable.^  But,  notwithstanding  all  of  this,  escape  from  its  pro- 
visions cannot  be  accomplished  by  indirection.*^  If  the  restraint  "be 
both  direct  and  undne,^  no  disguise  will  save  it;  courts  will  search 
for  the  substance  and  the  actual  effect  of  the  transaction,  and,  if  trade 


(^aws  1900,  e.  88,  §  11)  expressly  pro- 
vides that  it  ''shaU  be  liberally  con- 
strued in  all  courts,  to  the  end  that 
tru8t3  and  combines  may  be  sup- 
pressed, and  the  benefits  arising  from 
competition  in  business  preserved  to 
the  people  of  this  state."  See  Kos- 
ciusko Oil  Mill  &  Fertilizer  Go.  v.  WU- 
Bon  (jJotton  Oil  Co.,  90  Miss.  551,  8 
L.  R.  A.  (N.  S.)   1053,  43  So.  435. 

MWere  it  not  accorded  such  a  con- 
struction ''there  would  /scarcely  be  an 
agreement  or  contract  among  busi- 
ness men  that  could  not  be  said  to 
have,  indirectly  or  remotely,  some 
bearing  upon  interstate  commerce,  and 
possibly  to  restrain  it."  Hopkins  v. 
United  States,  171  U.  S.  578,  43  L.  Ed. 
290;  United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  505,  43  L.  Ed.  259. 
See  also  {  3389,  supra. 

In  State  v.  Standard  Oil  Go.  of  Indi- 
ana, 194  Mo.  124,  91  S.  W.  1062,  which 
involved  the  Missouri  Anti-Trust 
Statute,  Judge  Lamm,  in  delivering 
the  opinion  of  the  court  said:  "If  we 
may  not  be  allowed  to  adopt  the 
quaint  conceit,  once  indulged  in  that 
the  idea  of  monopoly  may  have  origi- 
nated in  Joseph's  corn  and  land  deal- 
ings in  Egypt  (Gen.  cc.  xli,  zilvii, 
q.  v.),  or  the  no  less  playful  con- 
ceit of  a  certain  ecclesiastical  scholar 
to  the  general  effect  that  illegal 
trusts  were  hinted  at  in  Rev.  c.  xiii, 
16,  17  (q.  v.),  yet  we  feel  at  least 
on  solid  ground  on  the  proposition  that 
statutes  leveled  against  monopolies  are 


tion  to  drive  a  coach  and  six  through 
them,  but,  on  the  other  hand,  while 
sedulously  protecting  the  rights  and 
liberties  of  the  individual  from  insidi- 
ous approaches  under  whatever  artful 
guise,  we  should  at  the  same  time  not 
lose  sight  of  the  rights  of  the  com- 
munity and  should  endeavor  to  ad- 
vance the  beneficent  purpose  underly- 
ing such  laws  •  *  •  where  it  can 
be  done  without  doing  violence  to  con- 
stitutional provisions.'' 

Section  1747e  of  the  Wisconsin 
statutes  which  provides  that  ''every 
contract  or  combination  in  the  nature 
of  a  trust  or  conspiracy  in  restraint 
of  trade  or  commerce  is  hereby  de- 
clared illegal.  Every  person  who  shall 
combine  or  conspire  with  any  other 
person  to  monopolize  or  attempt  to 
monopoliEe  any  part  of  the  trade  or 
commerce  in  this  state  shall  forfeit 
for  each  such  offense  not  less  than 
fifty  dollars  nor  more  than  three  thou- 
sand do>llars.  .Any  such  person  shall 
also  be  liable  to  any  person  transacting^ 
or  doing  business  in  this  state  for  all 
damages  he  may  sustain  by  reason  of 
the  doing  of  anything  forbidden  by 
this  section, ' '  is  copied  from  the  Sher- 
man Act — ^"except  that  it  applies  to 
attempts  to  monopolize  trade  and  com- 
merce within  the  state  and  prescribes 
a  lesser  penalty  for  its  violation  than 
is  provided  for  in  the  act  of  Gongress ' ' 
^«nd  should  receive  the  same  con- 
struction as  has  been  placed  upon  the 
federal  statute  by  the  Supreme  Gourt 


buttressed  upon   the   wisdom   of  the*    of  the  United  States.   Palp  Wood  Go. 


common  law  and  this  court,  con- 
strained and  enlightened  by  events  of 
current  history,  is  not  required  and 
does  not  deem  itself  invited  to  ap- 
proach the  interpretation  of  such  stat- 
utes with  a  hostile  or  sour  predisposi- 


v.  Green  Bay  Paper  Sb  Fiber  Co.,  157 
Wis.  604,  147  N,  W.  1058. 

07  United  States  v.  Kellogg  Toasted 
Corn  Flake  Co.,  222  Fed.  725,  731,  Ann. 
C:is.  1916  A  78. 

MSee  {3391,  supra. 
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be  unlawfully  restrained  thereby,  will  grant  the  needful  relief."  ••  In 
the  American  Tobacco  Case,  Chief  Justice  White  observed  that  **  com- 
ing •  •  •  to  apply  to  the  case  before  us  the  [Sherman]  Act  as 
interpreted  in  the  Standard  Oil  and  previous  cases,  all  the  difficulties 
suggested  by  the  mere  form  in  which  the  assailed  transactions  are 
clothed  become  of  no  moment,"  and,  continuing,  said:  *'This  follows 
because,  although  it  was  held  in  the  Standard  Oil  Case  that,  giving  to 
the  statute  a  reasonable  construction,  the  words  ^restraint  of  trade'  did 
not  embrace  all  those  normal  and  usual  contracts  essential  to  indi- 
vidual freedom,  and  the  right  to  make  which  was  necessary  in  order 
that  the  course  of  trade  might  be  free,  yet,  as  a  result  of  t'he  reasonable 
construction  which  was  affixed  to  the  statute,  it  was  pointed  out  that 
the  generic  designation  of  the  1st  and  2d  sections  of  the  law,  when 
taken  together,  embraced  every  conceivable  act  which  could  possibly 
come  within  the  spirit  or  purpose  of  the  prohibitions  of  the  law,  with- 
out regard  to  the  garb  in  which  such  acts  were  clothed.  That  is  to 
say,  it  was  held  that,  in  view  of  the  ^neral  language  of  the  statute 
and  the  public  policy  which  it  manifested,  there  was  no  possibility  of 
frustrating  that  policy  by  resorting  to  any  disguise  or  subterfuge  of 
form,  since  resort  to  reason  rendered  it  impossible  to  escape^  by  any 
indirection,  the  prohibitions  of  the  statute.  "'•     Trust,*^  combina- 


M  United  States  v.  Keystone  Watch 
^ase  Co.,  218  Fed.  502,  507.  See  also^ 
United  States  v.  Eastman  Kodak  Co., 
226  Fed.  62,  66. 

SO  United  States  v.  American  To- 
bacco Co.,  221  U.  S.  106,  55  L.  Ed.  663. 
See  also  Thomsen  v.  Cayser,  243  U.  S. 
66,  85,  61  L.  Ed.  597,  Ann.  Cas.  1917  D 
322;  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  20,  57  L.  Ed. 
107. 

81  Originally  the  ttflm  '  *  trust ' '  re- 
ferred to  "  an  organization  formed  by 
a  combination  of  several  corporations 
under  one  direction,  by  the  device  of 
a  transfer  by  the  stockholders  in  such 
corporation  of  a  majority  of  the  stock 
to  a  central  committee,  who  issued  to 
the  stockholders  in  return  certificates 
showing,  in  effect,  that,  though  they 
had  parted  with  their  stock,  they  were 
still  entitled  to  share  in  the  profits, 
the  purpose  being  to  control  competi- 
tion in  production  and  transportation. 


and  thus  the  price  to  the  consumer." 
At  the  present  time,  the  word 
* '  trust, ' '  as  commonly  used, '  *  includes 
any  form  of  combination  between  cor- 
porations, or  corporations  and  natural 
persons,  for  the  purpose  of  regulating 
production  and  repressing  competition 
by  means  of  the  power  thus  central- 
ized." MacQinniss  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Kining  Co., 
29  Mont.  428,  75  Pac.  89. 

' '  A  trust  is  a  contract,  combination, 
confederation,  or  understanding,  ex- 
press or  implied,  between  two  or  more 
persons,  to  control  the  price  of  a  com- 
modity or  service  for  the  benefit  of 
the  parties  thereto,  and  to  the  injury 
of  the  public,  and  which  tends  to  cre- 
ate a  monopoly."  State  v.  Firemen's 
Fund  Ins.  Co.,  152  Mo.  1,  45  L.  B.  A. 
363,  52  S.  W.  595. 

For  trust  transactions,  simple  and 
unembellished  but  refulgent,  see 
Standard  Oil  Co.  v.  United  States,  221 
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tion,'*  contract,**  pool,**  merger,  stock  purchase,  license,**  lease,  or 
*' gentlemen's  agreement"  ** — ^it  matters  not  in  the  eyes  of  the  law,  if 
a  prohibited  result  be  accomplished  thereby,*''  and  where  there  is  no 


U.  S.  1,  65  L.  Ed.  619,  34  L.  B.  A.  (N. 
S.)  834,  Ann.  Oas.  1912  D  734. 

SSThe  fact  that  one  of  the  parties 
to  a  combination  in  restraint  of 
trade,  subject  to  injunction  under  the 
Sherman  Act,  was  restricted  in  the 
conduct  of  its  business  in  less  degree 
than  others  of  such  parties,  being 
given,  a  certain  freedom  of  competi- 
tion to  meet  local  conditions,  does  not 
relieve  it  from  culpability  but,  at  the 
most,  merely  diminishes  the  degree 
thereof.  Standard  Sanitary  Mfg.  Co. 
V.  United  States,  226  U.  S.  20,  57  L. 
Ed.  107. 

88  Contract  between  railroad  com- 
pany, owning  coal  mines,  and  coal 
company,  caused  to  be  organized  by  it, 
which  was  intended  to  surmount  the 
legal  obstacle  imposed  by  the  com- 
modity clause  of  the  Hepburn  Act 
upon  its  hauling  its  own  coal  held  not 
only  inimical  to  that  act  but  violative 
of  the  Sherman  Act  as  well.  United 
States  V.  Delaware,  L.  &  W.  B.  Co., 
238  U.  S.  516,  59  L,  Ed.  1438,  rev'g 
United  States  v.  Delaware,  L.  &  W. 
R;  Co.,  213  Fed.  240. 

84 "The  commonest  type  of  com- 
bination has  been  that  of  pool  of  some 
sort,  in  which  the  participants  agreed 
to  suppress  the  competition  between 
themselves  to  some  extent  without 
surrendering  altogether  all  their  rights 
and  conduct  of  their  own  business." 
State  V.  American  Sugar  Beftning  Co., 
138  La.  1005,  71  So.  137. 

86  Validity  of  patent  licenses,  see 
§  3395,  infra. 

86 A  "gentlemen's  agreement"  to 
act  in  violation  of  the  Shern^an  Law 
is  within  the  condemnation  of  that 
statute  equally  with  an  agreement 
which  provides  a  penalty  for  its  viola- 
tion.   United  States  v.  United  States 


Steel  Corporation,  2^3  Fed.  55,  155 
(per  Buffington,  Circuit  Judge). 

87  When  there  is  no  question  tha-t 
the  corporation,  the  dissolution  of 
which  is  sought,  is  a  combination,  and 
therefore  the  question  to  be  deter- 
mined "is,  whether  it  is  a  'combina- 
tion •  *  *  in  restraint  of  trade,' 
and  whether  the  corporation,  its  sub- 
sidiaries, and  the  individual  defend- 
ants who  actively  engaged  in  its  or- 
ganization, monopolized,  or  attempted 
to  monopolize,  or  combined  with  others 
to  monopolize  or  restrain,  trade  within 
the  meaning  of  the  [Sherman]  Act," 
four  lines  of  inquiry  present  them- 
selves, namely,  did  the  organization  of 
the  corporation  have  the  direct  aAd 
necessary  effect  of  unduly  restraining 
trade  or  creating  a  monopoly;  do  the 
circumstances  which  led  up  to  and 
surrounded  the  corporation's  organiza- 
tion show  an  intent  to  monopolize  or 
to  unduly  restrain  trade;  did  the  after 
conduct  of  the  corporation  show  such 
an  intent,  and  was  the  corporation 
monopolizing  or  restraining,  or  threat- 
ening to  monopolize  or  restrain,  trade 
at  the  time  of  the  institution  of  the 
suit!  United  States  v.  United  States 
Steel  Corporation,  223  Fed.  55,  162 
(per  WooUey,  Circuit  Judge). 

"Sometimes  the  essential  facts  may 
be  so  clearly  shown  by  the  contract  in- 
volved, if  one  is  involved,  that  further 
evidence  is  unnecessary  to  show  that 
the  restraint  is  unlawful.  There  is 
another  class  of  cases  where  the  con- 
tract in  itself  may  present  an  inno- 
cent appearance;  but,  when  consid- 
ered in  the  light  of  other  facts  and 
circumstances,  inj^luding  the  purpose 
for  which  it  was  made,  the  objects 
sought  to  be  accomplished^  and  the 
results   actuary   brought   about,  the 
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conflict  in  the  evidence  the  court  may  properly  determine  the  ques- 
tion of  the  existence  of  a  combination,  and,  finding  one,  whether  or 

not  it  is  illegal  under  the  Sherman  Act.^* 

» 

§3395.  Patents.  Conceding  the  fact  that  ''the  sole  value  of  pat- 
ent property  resides  in  monopoly, " '^  that  the  Sherman  Act  did  not 
repeal  the  patent  laws,**  that  the  monopoly  conferred  by  a  patent 
cannot  be  infringed  by  state  anti-trust  laws,*^  and  that  patents  are 
not  vitiated  by  the  illegal  combination  of  those  owning  them,**  it  yet 


contract  may  be  positively  vicious.  In 
such  cases  the  contract  constitutes  a 
link  in  the  chain  of  evidence.  There 
is  a  third  class  of  cases  where  the  con- 
tract involved  shows  some  restriction 
of  competition  or  some  obstruction  of 
trade,  but  does  not  show  whether  such 
restriction  or  obstruction  is  undue  and 
unreasonable  or  otherwise.  In  such 
cases  it  is  necessary  to  resort  to  evi- 
dence dehors  the  contract  to  ascertain 
whether  it  is  void  or  valid."  Pulp 
Wood  Co.  V.  Green  Bay  Paper  &  Tibet 
Co.,  157  W^is.  604,  147  N.  W.  1058. 

88  Thomson  v.  Cayscr,  243  U.  B.  66, 
61  L.  Ed.  597,  Ann.  Cas.  1917  D  322. 

88  United  States  Fire  Escape  Coun- 
terbalance Co.  V.  Joseph  Halsted  Co., 
195  Fed.  295,  299. 

If  a  contract  or  combination  "is 
asked  to  be  condemned,  not  because  of 
the  illegality  of  the  means  employed 
to  accomplish  its  end,  but  because  mo- 
nopoly results  as  a  consequence,  the 
monopoly  must  be  shown  to  be  an  un- 
lawful .  monopoly,  not  the  monopoly 
granted  by  the  patent  laws."  United 
States  V.  Motion  Picture  Patents  Co., 
225  Fed.  800,  806. 

40  United  States  v.  Motion  Picture 
Patents  Co.,  225  Fed.  800,  804. 

"A  patent  is  merely  a  privilege 
granted  to  inventors  by  Congress,  and 
whenever  that  privilege  is  abused  or 
is  found  to  be  exercised  in  a  manner 
contrary  to  the  public  policy  of  the 
government,  Congress  certainly  has 
the  power  to  enact  laws  which  will 
prevent  such  an  abuse.     Whether  it 


can  deprive  a  patentee  of  all  the  priv- 
ileges granted  by  the  patent  before 
its  expiration  is  a  question  which  can- 
not arise  under  *  *  the  Clayton  Act,  and 
it  would  seem  that  the  restrictions 
actually  placed  by  such  act  upon  the 
use  of  patents  previously  granted  are 
not  unconstitutional.  United  States  v. 
United  Shoe  Machinery  Co.,  234  Fed. 
127,  151. 

41Bubber  Tire  Wheel  Co.  v.  Mil- 
waukee Bubber  Works  Co.,  154  Fed. 
358,  361. 

''The  right  secured  by  letters  pat- 
ent of  the  United  States  is  the  right 
of  a  monopoly  of  the  invention  de- 
scribed therein.  With  this  right  a 
state  has  no  power  to  interfere  by  its 
legislation;  nor  has  it  the  power  to 
interfere  with  the  exercise  of  any 
right  which  is.  necessarily  incident  to 
the  exercise  of  that  principal  right." 
But  the  monopoly  granted  to  the  pat- 
entee **i8  simply  the  right  to  prevent 
others  from  using  the  products  of  his 
labors  exoept  with  his  consent.  His 
own  right  of  using  is  not  enlarged  or 
affected.  In  other  words,  the  pat- 
entee's right  is  a  monopoly  in  the 
invention;  but*  it  does  not  protect 
from  state  legislation  any  monopoly 
in  other  commercial  ventures  which 
the  owner  of  the  patent  may  attempt 
to  establish  or  maintain."  In  re 
Opinion  of  Justices,  193  Mass.  605, 
81  N.  E.  142. 

48  Edison  Elec.  Light  Co.  v.  Sawyer- 
Man  ETec.  Co.,  53  Fed.  592. 

Patent  rights  cannot  be  protected 
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remains  true  that  the  patent  laws  do  not  confer  upon  a  patentee  or  his 
assignee  or  licensee  any  general  immunity  from  the  operation  of 
anti-trust  laws  as  to  acts  not  within  the  limited  scope  of  the  monopoly 
granted.**  **A  patentee/'  declares  the  Supreme  Court  of  the  United 
States,  ''is  as  much  subject  to  the  laws  of  the  land  as  is  any  other 
man.  From  one  special  application  of  one  class  of  laws  he  is  exempt. 
At  common  law  and  by  statute  monopolies  are  unlawful.  At  common 
law  and  by  statute  a  man  who  invented  a  new  and  useful  thing  might 
be  given  a  right  which  would  enable  him  for  a  limited  time  eflfectually 
to  monopolize  it.  The  courts  have  said  that  this  right  to  monopolize 
what  he  invented  cannot  be  taken  away  from  a  patentee  by  state  laws. 
They  say  it  ha»  not  been  taken  away  by  Congress.  All  men  know 
that  Congress  never  intended  when  it  passed  the  Sherman  Act  to 
change  the  patent  law.  It  did  not  do  so.  The  patentee  may,  in  spite 
of  that  law,  monopolize  for  the  term  of  his  patent  the-  thing  which 
he  or  his  assignor  invented.  Neither  at  common  law  nor  in  this 
country  by  statute  has  he  ever  had  a  right  to  monopolize  anything 
else.  As  to  everything  not  validly  claimed  in  his  patent  he  is  as  other 
men.  If  by  the  common  law  or  the  statutes  of  the  state  or  by  the 
enactments  of  Congress  men  are  forbidden  to  restrain  trade  or  to 
monopolize  it,  a  patentee  may  not  restrain  trade  or  attempt  to  mo- 
nopolize it  in  anything  except  that  which  is  covered  by  his  patent. 
A  patent  is  a  grant  of  a  right  to  exclude  all  others  from  making, 
using,  or  selling  the  invention  covered  by  it.  It  does  not  give  a  right 
to  the  patentee  to  sell  indulgences  to  violate  the  law  of  the  land,  be 
it  the  Sherman  Act  or  another.  •  •  •  A  patentee  who  monopolizes 
his  invention  breaks  no  law.  He  who  uses  his  property  right  to 
exclude  others  from  the  making,  selling,  or  using  his  invention,  for 
the  purpose  and  with  the  effect  of  making  a  combination  to  restrain 
trade  in  something  from  which  his  patent  gives  him  no  right  to  ex- 
clude others,  does  break  the  law.''** 


by  conspiring  to  restrain  the  patent- 
inf ringer's  interstate  trade  or  com- 
merce in  the  patented  articles,  a  con- 
spiracy by  the  patentee  and  others 
so  to  do  offending  against  the  Sher- 
man Act  to  the  same  extent  as  a  con- 
spiracy to  restrain  interstate  trade 
and  commerce  which  was  not  illegal. 
Patterson  v.  United  States,  222  Ted. 
599,  646. 

43  "Bights  conferred  by  patents  are 
indeed  very  definite  and  extensive,  but 


they  do  not  give  any  more  than  other 
rights  a  universal  license  against  posi- 
tive prohibitions."  Standard  Sanitary 
Mfg.  Co.  V.  United  States,  226  U.  S. 
20,  57  L.  Ed.  107  (aff'g  decree  191 
Fed.  172),  quoted  in  United  States  v. 
Eastman  Kodak  Co.,  226  Fed.  62,  78. 

44  United  States  v.  Standard  Sani- 
tary Mfg.  Co.,  191  Fed.  172,  190  (de- 
cree aff 'd  226  U.  S.  20,  57  L.  Ed.  107), 
explaining  statement  in  Rubber  Tire 
Wheel     Co.     v.     Milwaukee    Bubber 
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The  owner  of  a  patent  may  license  its  use  on  such  terms  as  he  will 
provided  he  does  not  choose  to  require  the  violation  of  law.**  While 
the  Sherman  Act  **  clearly  does  not  refer  to  that  kind  of  a  restraint 
of  interstate  commerce  which  may  arise  from  reasonable  and  legal 
conditions  imposed  upon  the  assignee  or  licensee  of  a  patent  by  the 
owner  thereof,  restricting  the  terms  upon  which  the  article  may  be 
used  and  the  price  to  be  demanded  thei^for/'^  it  has  been  decided. 


Works  Co.,  154  Fed.  358,  362,  that 
^'whatever  the  terms  [of  a  license  to 
use  a  patent],  courts  wiU  enforce 
tbem,  provided  only  that  the  licensee 
is  not  thereby  required  to  violate 
some  law  outside  of  the  patent  law, 
like  the  doing  of  murder  or  arson." 

**If  the  combination  [involved] 
had  been  limited,  and  the  agreements 
and  the  scheme  in  its  entirety  had 
possessed,  or  could  be  found  to  have, 
any  normal  real  relation  to  the  asser- 
tion and  protection  of  these  patented 
rights,  and  this  had  been  the  end  pro- 
posed, the  defendants  would  be  upheld 
in  the  maintenance  of  such  rights." 
United  States  v.  Motion  Picture  Pat- 
ents Co.,  225  Fed.  800,  810. 

46  Conceding  certain  exceptions 
"the  general  rule  is  aft)solute  freedom 
in  the  use  or  sale  of  rights  under  the 
patent  laws  of  the  United  States.  The 
very  object  of  these  laws  is  monopoly, 
and  the  rule  is,  with  few  exceptions, 
that  any  conditions  which  are  not  in 
their  very  nature  illegal  with  regard 
to  this  kind  of  property,  imposed  by 
the  patentee  and  agreed  to  by  the  li- 
censee for  the  right  to  manufacture 
or  use  or  sell  the  article,  will  be  npheld 
by  the  courts.  The  fact  that  the  con- 
ditions in  the  contracts  keep  up  the 
monopoly  or  fix  prices  does  not  render 
them  illegal."  E.  Bement  &  Sons  v. 
National  Harrow  Co.,  186  U.  S.  70,  46 
L.  Ed.  1058. 

46  E.  Bement  &  Sons  v.  National 
Harrow  Co.,  186  U.  S.  70,  46  L.  Ed. 
1058,  quoted  in  Standard  Sanitary 
Mfg.  Co.  V.  United  States,  226  U.  8. 
20,  57  L.  Ed.  107. 


In  E.  Bement  &  Sons  v.  National 
Harrow  Co.,  supra,  plaintiff  sued  in  a 
New  York  ^tate  court  for  liquidated 
damages  for  a  violation  of  certain 
patent  licenses  (of  diiferent  dates) 
and  to  restrain  the  future  violation 
and  compel  the  specific  performance 
thereof.  "To  this  complaint  the  de- 
fendant made  answer,  denying  many 
of  its  allegations,  and  setting  up  cer- 
tain other  agreements  which  it  alleged 
had  been  made  by  the  plaintiff  and 
ether  parties,  including  defendant, 
and  which,  as  averred,  amounted  to  a 
combination  of  all  the  manufacturers 
and  dealers  in  patent  harrows  [the 
implements  involved],  to  regulate 
their  manufacture  and  to  provide  for 
their  sale  and  the  prices  thereof 
throughout  the  United  States.  It  was 
also  in  the  answer  averred  that  such 
contracts  had  been  pronounced  to  be 
void  by  the  Supreme  Court  of  New 
York,  and  the  contracts  [licences] 
now  before  the  court  were,  as  con- 
tended by  defendant,  but  a  continua- 
tion and  a  part  of  the  other  contracts 
already  declared  void,  and  that  these 
contracts  between  the  parties  to  this 
action  were  also  void.  It  is  also 
alleged  that  all  of  the  various  con- 
tracts were  in  violation  of  the  Sher- 
man Act.  The  referee  to  whom  the 
ease  was  referred  found  in  favor  of 
the  plaintiff  and  from  a  judgment  in 
accordance  with  his  report  defendant 
appealed  to  the  Appellate  Division  of 
the  New  York  Supreme  Court.  Some 
difficulties  regarding  the  form  in 
which  the  case  wa3  presented  to  that 
court  arose  upon  the  argument,  and 
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says  one  of  the  lower  federal  courts,  that  patent  rights  and  restrie- 


it  was  therefore  suspended  and  the 
case  sent  back  to  the  referee  for  a 
resettlement,  which  was  subsequently 
e  greed  upon  by  counsel  for  the  re- 
spective parties,  who  entered  into  a 
stipulation  in  regard  to  what  was  to 
be  reviewed  by  the  courts  above,  and, 
among  other  things,  it  was  agreed  be- 
tween counsel  'that  the  foregoing 
record,  as  amended  and  (corrected  in 
this  stipulation,  contains  all  of  the 
evidence  given  and  proceedings  had 
before  the  referee  material  to  the 
questions  to  be  raised  on  this  appeal 
by  the  appellant,'  **  one  of  which  was 
whether  the  licenses  alleged  to  have 
been  violated  were  valid  under  the 
Sherman  Act.  Following  argument, 
the  Appellate  Division  reversed  the 
judgment  and  ordered  a  new  trial  but 
' '  did  not  state  in  its  order  of  reversal 
that  the  judgment  was  reversed  on 
questions  of  fact  as  well  as  of  law." 
Plaintiff  then  appealed  to  the  Court 
of  Appeals  which  court  held  ''that  it 
had  no  jurisdiction  to  review  the 
facts,  and  that  upon  the  findings  of 
the  referee  there  had  been  no  error 
of  law  committed,  and  consequently 
the  Supreme  Court  was  wrong  in  re- 
versing the  judgment.  The  Court  [of 
Appeals]  therefore  reversed  the  judg- 
ment of  the  Supreme  Court,  and  af- 
firmed the  judgment  entered  upon  the 
report  of  the  referee."  Defendant 
thereupon  sued  out  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  the  Supreme  Court  of  New 
York  to  which  court  the  record  had 
been    remitted.      The    federal    court 

t        t 

stated  that  the  only  federal  question 
raised  in  the*  record  was  as  to  the 
validity  of  the  licenses  under  the 
Sherman  Act;  that  this  was  a  ques- 
tion of  law  which  it  was  not  precluded 
from  considering  by  any  action  of  the 
state  courts;  that  the  referee  made 
no  finding  of  any  fact  connecting  the 


licensee  with  the  earlier  contracta 
which  had  been  declared  void  and 
subsequently  canceled;  that  it  could 
not  supply  the  facts  necessary  so  to 
connect  them,  it  being  concluded  by 
findings  of  fact  made  in  a  state  court 
in  a  suit  in  equity,  as  well  as  in  an 
action  at  law,  and  that  the  licenses 
were  to  be  judged  solely  by  their 
own  contents  and  construed  accord- 
ingly. Briefly,  and  in  their  essential 
features,  the  licenses,  in  substance, 
provided  that  the  defendant  (the  li- 
censee)  should  pay  a  stipulated  royal- 
ty and  make  verified  reports  of  its 
business  to  the  plaintiff  (the  licensor) 
each  month;  put  into  the  plaintiff's 
hands  the  fixing  of  the  prices  at  which 
defendant 's  product,  manufactured 
under  the  licenses,  should  be  sold ; 
bound  the  defendant,  during  the  con- 
tinuance of  the  licenses,  not  to  di- 
rectly or  indirectly  engage  "in  the 
manufacture  or  sale  of  any  other  float 
spring  tooth  harrows,  etc.,  than  those 
which  it  was  licensed  to  manufacture 
and  make  under  the  terms  of  the  li- 
cense, except  such  as  it  might  manu- 
facture and  furnish  another  licensee 
of  the  [plaintiff]  •  ♦  ♦  and  then 
only  such  constructions  thereof  as 
such  other  licensee  should  be  licensed 
by  the  plaintiff  to  manufacture  and 
sell,  except  such  other  style  and  con- 
struction as  it  might  be  licensed  to 
manufacture  and  sell  by  the  plain- 
tiff"; provided  for  the  payment  of 
a  certain  sum  as  liquidated  damages 
for  sales  contrary  to  the  strict  terms 
and  provisions  of  the  license;  bound 
the  defendant  not  to  contest  the  valid- 
ity of  any  patent  applicable  to  and 
embracing  the  construction  which  it 
was  licensed  to  manufacture,  etc.; 
bound  the  plaintiff  not  to  "grant  li- 
censes, or  let  to  any  other  person  the 
right  to  manufacture  the  articles 
named,  of  the  peculiar  style  and  con- 


5496 


Ch.54] 


MONOPOLISS  AND  TbXTSTS 


[§3395 


tions  on  the  sale  price  of  a  patented  article  cannot  be  used  as  a 


3tnietion  or  embodying  the  peenliar 
features  thereof '  used  hy  the  def e;id- 
snt,  as  iUuBtrated  and  embodied  in 
the  sample  harrow  then  placed  in  the 
possession  of  the  treasurer  of  the 
plain tifP/'  etc.;  provided  that  '' noth- 
ing contained  in  the  lieen3e  was  to 
authorize  the  defendant  to  manufac* 
ture  or  vend,  directly  or  indirectly, 
any  other  or  different  style  of  har- 
row than  duplicates  of  such  samples 
as  had  been  deposited  by  it  with  the 
plaintiif,  and  such  as  were  embraced 
in  the  license";  stipulated  that  any 
departure  from  the  terms  of  the  li- 
cense might  be  treated  by  plaintiff 
B»  a  breach  thereof  and  the  licensee 
might  be  treated  as  an  infringer  or 
the  plaintiff  might  enjoin  the  breach, 
etc.,  such  remedy  to  be  additional  to 
the  right  to  recover  the  liquidated 
damages  provided  for,  and  declared 
that  the  license  should  continue  dur- 
ing the  term  of  the  patent  or  patents 
applicable  thereto  and  during  the 
term  of  any  reissues  of  such  patent 
or  patents.  In  holding  that  the  li- 
censes contained  no  conditions  which 
rendered  them  void  as  in  violation  of 
the  Sherman  Act,  the  court  said: 
' '  There  had  been,  as  the  referee  finds, 
a  large  amount  of  litigation  between 
the  many  parties  claiming  to  own  va- 
rious patents  covering  these  imple- 
ments. Suits  for  infringements  and 
f(fr  injunction  had  been  frequent,  and 
it  was  desirable  to  prevent  them  in 
the  future.  The  •  execution  of  these 
contracts  did  in  fact  settle  a  large 
amount  of  •litigation  regarding  the 
validity  of  many  patents,  as  found  by 
the  referee.  This  was  a  legitimate  and 
desirable  result  in  itself.  The  pro- 
vision in  regard  to  the  price  at  which 
the  licensee  would  sell  the  article 
manufactured  under  the  license  was 
also  an  appropriate  and  reasonable' 
eondition.    It  tended  to  keep  up  the 


price  of  the  implements  manufactured 
and  sold,  but  that  was  only  recogniz- 
ing the  nature  of  the  property  dealt 
in  and  providing  for  its  value  so  far 
as  possible.  This  the  parties  were 
legally  entitled  to  do.  The  owner  of 
a  patented  article  can,  of  course, 
charge  such  price  as  he  may  choose, 
and  the  owner  of  a  patent  may  assign 
it,  or  3ell  the  right  to  manufacture 
and  sell  the  article  patented,  upon  the 
condition  that  the  assignee  shall 
charge  a  certain  amount  for  such  arti- 
cle. It  is  also  objected  that  the  agree- 
ment of  the  defendant  not  to  manu- 
facture or  sell  any  other  float  spring 
tooth  harrow,  etc.,  than  those  which 
it  had  made  under' its  patents  before 
assigning  them  to'  the  plaintiff,  or 
which  it  was  licensed  to  manufacture, 
make,  under  the  terms  of  the  license, 
except  such  other  style  and  construc- 
tion as  it  may  be  licensed  to  manu- 
facture and  sell  by  the  plaintiff,  is 
void  under  the  act  of  Congress.  The 
plain  purpose  of  the  provision  was  to 
prevent  the  defendant  from  infring- 
ing upon  the  rights  of  others  under 
other  patents,  and  it  had  no  purpose 
to  stifle  competition  in  the  harrow 
business  more  than  the  patent  pro- 
vided for,  nor  was  its  purpose  to  pre- 
vent the  licensee  from  attempting  to 
make  any  improvement  in  harrows. 
It  was  a  reasonable  prohibition  for 
the  defendant,  who  would  thus  be 
excluded  from  making  such  harrows 
as  were  made  by  others  who  were  en- 
gaged in  manufacturing  and  selling 
other  machines  under  other  patents. 
It  would  be  unreasonable  to  so  con- 
strue the  provision  as  to  prevent  de- 
fendant from  using  any  letters  patent 
legally  obtained  by  it  and  not  in- 
fringing patents  owned  by  others. 
This  was  neither  its  purpose  nor  its 
meaning.  There  is  nothing  which  vio- 
lates the  act  in  the  agreement  that 
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shield  to  nullify  such  statute.^''    Thus  in  a  leading  case,  decided  by 


plaintiif  would  not  lieense  any  other 
person  than  the  defendant  to  manu- 
facture or  8eU  any  harrow  of  the 
peculiar  style  and  construction  then 
used  or  30ld  by  the  defendant:  It  is 
^  proper  provision  for  the  protection 
of  the  individual  who  is  the  licensee, 
and  is  nothing  more  in  eifect  than  an 
assignment  or  sale  of  the  exclusive 
right  to  manufacture  and  vend  the 
article.  In  brief,  after  a  careful  ex- 
amination of  these  contract/!,  we  are 
unable  to  find  any  provision  in  them, 
eitl^er  taken  separately  or  in-  connee- 
tion  with  all  the  others  therein  con- 
tained, which  would  render  the  con- 
tracts between  these  parties  void  as 
in  violation  of  the  Act  of  Congress." 
There  was  involved  in  the  case  a  cer- 
tain "escrow  agreement"  which  the 
court  recognized  as  looking  "to  the 
signing,  by  the  parties  mentioned 
therein  [which  included  defendant], 
of  contracts  similar  to  those  [actually 
existing]  between  the  parties  to  this 
suit  *  *  «  and  containing  like 
conditions  relating  to  the  patents  re- 
spectively owned  by  such  parties." 
But,  although  the  referee  inferentially 
found  such  "escrow  agreement"  to 
be  valid,  there  was,  said  the  court, 
no  finding  that  such  contracts  were 
in  fact  entered  into  by  such  other 
parties  "nor  that  they  constituted  a 
combination   of  most,  if  not   all,  of 


in  the  license  agreemenlyi  between  the 
plaintiif  and  '  the'  defendant  whieh 
violated  the  Sherman  Act  and  not 
being  "caUed  upon  to  express  an 
opinion  upon  a  state  of  facts  not 
found,"  the  court  affirmed  the  judg- 
ment of  the  New  York  €k>urt  of 
Appeals. 

417  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  78. 

The  monopoly  of  a  patent  does  not 
continue  beyond  an  absolute  ^ale  of 
the  invention  covered  so  as  to  permit 
the  patentee,  without  offending 
against  the  Sherman  Act,  to  fix  the 
resale  price  either  of  such  inven- 
tion or,  in  a  case  where  the  inventipn 
is  a  carton,  of  the  patentee's  manu- 
factured product  contained  therein. 
United  States  v.  Kellogg  Toasted 
Com  Flake  Co.,  222  Fed.  725,  Ann. 
Cas.  1916  A  78. 

"A  contract  or  agreement  among: 
business  men,  which  had  as  its  end 
to  preserve  to  the  owners  of  a  patent 
the  exclusive  sale  of  the  patented  arti- 
cle, and  as  its  means  the  exercise  of 
due,  reasonable,  and  fairly  proper 
control  over  sales  to  be  made,  would 
not  be  condemned  as  void  in  itself, 
or  justify  any  inference  of  guilt  under 
the  Act  of  1890.  Where,  however,  by 
what  was  agreed  to  be  done,  the  end 
indicated,  in  the  sense  of  the  result 
to   be   expected,   was   a   monopolistic 


the  per80n3   or  corporations  engaged  ;    control  of  what  was  not  the  exclusive 


in  the  business  concerning  which  the 
agreements  between  the  parties  to 
this  suit  were  made.  If  such  similar 
agreements  had  been  made,  and  if,' 
when  executed,  they  would  have 
formed  an  illegal  combination  within 
the  Act  of  Congress,  we  cannot  pre- 
sume for  the  purpose  of  reversing 
this  judgment,  in  the  absence  of  any 
finding  to  that  effect,  that  they  were 
made  and  became  effective  as  an  ille- 
gal  combination."     Finding   nothing 


property  of  any  one,  or  such  a  monop- 
oly was  the  direct  result  of  undue  and 
unreasonable  restraints  of  trade,  to 
be  employed  as  the  me&ns  of  carry- 
ing out  what  was  to  be  done,  the  fact 
that  any  one  or  more  of  the  persons 
concerned  owned  patents  would  not 
prevent  a  finding  of  conspiracy." 
United  States  v.  Motion  Picture  Pat- 
ents Co.,  225  Fed.  800,  806. 

Restrictions  as  to  films  which  might 
be  used  in  complainant 's  patented  mov- 
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the  Supreme  Court  of  the  United  Startes,  wherein  the  government 
sued  corporations  manufacturing  85  per  cent,  of  the  country's  enam- 
eled-ironware  output,  their  officers,  and  a  third  person,  to  enjoin 
their  violation  of  the  Sherman  Act,  such  court  held  that  the  license 
agreements  entered  into  by  the  corporate  defendants  with  the  third 
person  for  the  use  of  an  automatic  enamel-dredger,  the  control  of  the 
patent  on  which  he  had  secured  from  one  of  such  defendants,  ' '  trans- 
cended what  was  necessary  to  protect  the  use  of  the  patent  or  the  mo- 
nopoly which  the  law  conferred  upon  it,"  and  ''passed  to  the  purpose 
and  accomplished  a  restraint  of  trade  condemned  by  the  Sherman 
law."  Referring  to  the  outstanding  facts  in  evidence,  the  court  said : 
' '  Before  the  agreements  the  manufacturers  of  enameled  ware  were  inde- 
pendept  and  competitive.  By  the  agreements  they  were  combined,  sub- 
jected themselves  to  certain  rules  and  regulations,  among  others,  not  to 
sell  their  product  to  the  jobbers  except  at  a  price  fixed  not  by  trade  and 
competitive  conditions,  but  by  the  decision  of  the'  committee  of  six  of 
their  number,  and  zones  of  sales  were  created.  And  the  jobbers  were 
brought  into  the  combination  and  made  its  subjection  complete  and 
its  purpose  successful.  Unless  they  entered  the  combination  they 
could  obtain  no  enameled  ware  from  any  manufacturer  who  was  in 
the  combination,  and  the  condition  of  entry  was  not  to  resell  to 
plumbers  except  at  the  prices  determined  by  the  manufacturers.  The 
trade  was,  therefore,  practically  controlled  from  producer  to  con- 
sumer, and  the  potency  of  the  scheme  was  established  by  the  co-opera- 
tion of  85  per  cent  of  the  manufacturers,  and  their  fidelity  to  it  was 
secured  not  only  by  trade  advantages,  but  by  what  was  practically  a 
pecuniary  penalty,  not  inaptly  termed  in  the  argument,  'cash  bail.' 
The  royalty  for  each  furnace  was  $5,  80  per  cent  of  .which  was  to 
be  returned  if  the  agreement  was  faithfully  observed;  it  was  to  be 
'forfeited  as  a  penalty'  if  the  agreement  was  violated.  And  for  faith- 
ful observance  of  their  engagements  the  jobbers,  too,  were  entitled 
to  rebates  from  their  purchases.  It  is  testified  that  90  per  cent  of 
•  the  jobbers  in  number  and  more  than  90  per  cent  in  purchasing  power 
joined  the  combination."  On  these  facts  and  notwithstanding  defend- 
ants' argument  that  to  make  the  use  of  the  automatic  dredger  uni- 
versal  was  the  prompting  of  the  third  person's  energies  "to  unite 

ing-pictnre  macbineB  held  void  under  Ann.  Gas.  1917  E  1187),  distinguish- 

Clayton  Act.    Motion  Picture  Patents  ing    Victor    Talking    Mach.     Co.    v. 

Co.  y.  UniverBal  Film  Mfg.  Co.,  235  Strauss,  230  Ped.  449,  rev'd  Straus  v. 

Fed.  398  (decree  affirmed  on  grounds  Victor  Talking  Macb.  Co.,  243  U.  S. 

other  than  the  violation  of  the  Clayton  490,  61  L.  Ed.  866,  Ann.  Cas.  1917  £ 

Act,  243   U.   S.   502,  61  L.   Ed.  871,  1196. 
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tiie  manufacturers  and  to  reiflove  the  evils  which  beset  the  trade  [by 
reason  of  deception  in  the  sale  of  '* seconds"  which  resulted  from  the 
use  of  hand  dredgers,  a  stipulation  against  the  sale  of  which  was  con- 
tained in  the  license  agreement]  and  which  were  'discrediting  the 
ware  and  demoralizing  the  market  and  business/  "  the  court  afSrmed 
the  decree  granting  the  government  injunctive  relief.** 

The  right  granted  to  a  patentee  to  exclude  third  persons  from  the 
use  of  his  patented  invention  is  confined  to  the  subject-matter  of  such 
invention,  and  does  not  include  the  right  to  exclude  such  persons  from 
the  use  of  other  inventions,  patented  or  unpatented.  "When,  how- 
ever, a  patentee  has  installed  in  a  factory  several  distinct  machines, 
each  upon  a  restricted  lease,  he  has  as  to  each  a  full  right  of  exclusion 
from  other  than  the  licensed  use  and  thus  may  legally  exclude  all 
machines  that  compose  the  group. '  *  *• 


48  standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  20,  57  L.  Ed. 
107,  aff'g  191  Fed.  172. 

4»  United  States  v.  United  Shoe 
Machinery  Co.  of  New  tfereey,  222 
Fed.  349,  398  (per  Brown,  District 
Judge).  In  this  case,  a  suit  in  equity 
by  the  United  States  under  the  Sher- 
man Act,  the  government  contended 
that  the  patent  la>wB  conferred  "upon 
the  owner  of  a  group  of  machines, 
each  protected  by  a  distinct  patent, 
i\o  right  to  handle  the  entire  group 
as  a  unit,  thus  making  one  patented 
machine  aid  another.  But,"  said 
Judge  Brown,  "the  proposition  that 
patented  machines  cannot  be  handled 
as  a  group  is  stated  too  broadly.  If 
what  was  before  in  separate  hands  is 
grouped  in  a  single  hand,  and  handled 
only  as  a  unit,  this  might  result  in  a 
refusal  of  what  before  was  obtainable. 
But  if  the  patented  machines  are 
handled  both  as  individual  machines 
and  as  a  group,  so  that  there  is'a  free 
choice  between  the  taking  of  individ- 
ual machines  and  a  group,  we  can  see 
no  ground  for  objection.  One  patented 
machine  may  be  made  to  aid  another 
in  two  ways:  By  usin^  a  refusal  to 
deal  with  them  separately  as  a  means 
of  compelling  the  taking  of  both;  or 


by  offering  both  at  a  lower  price  than 
the  sum  of  the  separate  prices  for 
each.  The  flrat  is  the  way  charged 
in  the  petition,  but  disproved  as  mat- 
ter of  fact;  the  second  is  the  common 
device  .  of  wholesaling  instead  of  re- 
tailing. •  •  •  It  is  conceivable, 
if  a  single  person  should  assemble  in 
his  hands  a  large  number  of  distinct 
patented  articles  previously  upon  the 
market,  and  refuse  to  sell  any  unless 
all  were  taken,  that  this  in  special 
circumstances  might  constitute  such 
obstruction  to  a  former  freedom  of 
trade  as  to  fall  within  the  Sherman 
Act.  Where  the  patented  machines 
were  originated  and  first  put  upon  the 
market  by  the  defendants,  it  is  diffi- 
cult to  find  any  reason  why  they 
should  not  be  grouped;  but  where 
there  is  no  obstruction  to  a  former 
freedom  of  trade,  where  there  is  no 
refusal  of  any  article  upon  the  former 
terms,  it  cannot  be  illegal  to  offer  a 
group  for  a  price  which  is  lower  than 
the  sum  of  the  separate  prices — or, 
what  is  the  same  thing,  to  offer  each 
article  at  a  lower  price  if  other  arti- 
cles also  are  taken  at  a  lower  price. ' ' 
"The  owner  of  a  patented  device, 
process,  or  product  may  undoubtedly 
acquire  from  another  any  issued  pat- 
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Again  it  has  been  held  that  where  the  patented  shoe  machines 
severally  manufactured  by  certain  noncompeting  corporations  are  not 
used  in  making  the  same  p^art  of  a  shoe,  the  merger  of  such  corpora- 
tions will  not  constitute' a  criminal  combination  under  the  Sherman 
Act,  notwithstanding  such  merger  results  in  bringing  under  the  con- 
trol of  the  new  corporation  the  great  bulk  of  the  shoe  machinery  busi- 
ness.** 


ents  for  iinproT6ineiitoy  and  we  8e«  no 
reason  to  deny  the  right  of  the  owners 
of  the  original  patent,  and  of  the 
patented  improvements^  to  pool  their 
ownerships  for  their  joint  or  common 
protection.  This  we  understand  to 
have  been  expressly  mled."  United 
States  V.  Motion  Picture  Patents  Co., 
225  Fed.  800,  810,  citing  United  States 
V.  United  Shoe  Machinery  Co.,  supra. 
Continuing,  the  court  said:  "Indeed, 
this  [cited]  ease  may  weU  be  claimed 
as  authority  for  the  proposition 
(within  its  facts)  that  there  might 
be  a  combination  of  the  owners  of 
different  patented  machines  all  enter- 
ing into  a  manufacturing  trade. 
However  this  may  be,  the  distinction 
sought  to  be  pointed  out  is  that  while 
the  owner  of  a  patent  on  a  plow,  cov- 
ering the  handles  or  beam,  might  ac- 
quire or  join  with  the  owners  of  pat- 
ents covering  the  moldboard,  or  share, 
or  other  parts  of  the  plow,  for  the 
protection  of  the  patented  rights  of 
all,  and  thereby  incidentally  secure  an 
enlarged  part  of  the  trade  in  plows, 
the  judgment  would  refuse  to  sanction 
a  combination  between  the  owners  of 
patented  plows,  patented  harrows, 
patented  reapers  and  binders,  and 
other  implements  of  husbandry,  and 
large  dealers  in  these  implements,  who 
were  not  owners  of  patents,  for  the 
purpose  of  monopolizing  the  whole 
trade  in  the  products  of  agriculture, 
if  the  direct  end  first  proposed  was  to 
unduly  and  unreasonably  restrain 
trade,  as  a  means  to  the  ilnal  purpose 
of  monopolizing.  The  ownership  of 
the   patents,   in    such   a   case,   surely 


could  not  be  accepted  as  a  defense  to 
the  charge  of  unlawful  combination. 
If  a  reason  to  support  the  distinction 
between  these  supposititious  cases  is 
asked  for,  it  may  be  found  in  the  fact 
that,  in  the  first  ease,  it  could  not  be 
concluded  that  the  scheme  of  the  com- 
bination had  no  normal  and  real  rela- 
tion to  the  protection  of  the  patent 
rights;  in  the  second  ease,  no  such 
relation  could  be  even  plausibly  said 
to  exist)  and  Its  assertion  would  be 
characterized  as  a  pretense." 

M  United  States  v.  Winslow,  227 
U.  S.  202,  57  L.  Ed.  481,  aff 'g  195  Fed. 
678.  The  indictment  in  this  ease 
which  was  held  bad  on  demurrer  con- 
tained two  counts  based  on  substan- 
tially the  same  facts,  the  first  of  which 
charged  a  combination  in  restraint  of 
the  trade  of  the  defendants  themselves 
and  the  second,  a  conspiracy  in  re- 
striunt  of  the  trade  of  others,  namely, 
shoe  manufacturers.  Although  it  was 
alleged  that  the  defendants  no  longer 
sold  their  machines  to  shoe  manufac- 
turers but  merely  let  them  and  on  the 
condition  which  thoy  had  constantly 
enforced  that  unless  the  manufacturer, 
in  using  machines  of  the  types  manu- 
factured by  the  defendants,  used  only 
»uch  as  were  furnished  by  them,  all 
machines  let  by  them  should  be  taken 
away,  such  condition  was  not  averred 
to  have  been  contemporaneous  with 
the  combination  or  merger  nor  to  have 
been  contemplated  when  it  was  made, 
and  the  district  court  interpreted  the 
indictment  as  confined  to  the  combina- 
tion or  merger  without  regard  to  the 
leases    subsequently    executed.     The 
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§  3396.  CopyrigfatB  and  trada-markB.  The  copjrright  laws  confer 
upon  the  owner  of  a  copyright  a  monopoly  similar  to  that  conferred 
by  the  patent  laws  upon  the  owner  of  a  patent.** 

This  monopoly  cannot  be  interfered  with  by  state  anti-trust  laws." 
But '  'no  more  than  the  Patent  Statute  was  the  Copyright  Act  intended 
to  authorize  agreements  in  unlawful  restraint  of  trade  and  tending  to 
monopoly,  in  violation  of  the  specific  terms  of  the  Sherman  Law, 
which  is  broadly  designed  to  reach  all  combinations  in  unlawful  re- 
straint of  trade,  and  tending,  because  of  the  agreements  or  com- 
binations entered  into,  to  build  up  and  perpetuate  monopolies,"  and 


Supreme  Court  held  that  it  had  no 
jurisdiction  to  review  the  Pistrict 
Court's  interpretation  of  the  indict- 
ment; that  neither  the  validity 
of  the  leases  nor  of  a  combina- 
tion contemplating  them  could  then 
be  passed  upon,  and  that  the  only 
question  before  it  was  whether  the 
combin&tion  or  merger,  taken  by 
itself,  was  criminal.  Addressing  itself 
to  this  question  t^e  court  affirmed  the 
judgment  sustaining  the  demurrer 
which  had  been  interposed  to  the  in- 
dictment and,  in  so  doing,  said:  "On 
the  face  of  it  the  combination  was 
simply  an  effort  after  greater  effi- 
ciency. The  business  of  the  several 
groups  that  combined,  as  it  existed 
before  the  combination,  is  assumed  to 
have  been  legal.  The  machines* are 
patented,  making  them  is  a  monopoly 
in  any  case,  the  exclusion  of  compet- 
itors from  the  use  of  them  is  of  the 
\ery  essence  of  the  right  conferred  by 
the  patents,  Paper  Bag  Patent  Case 
(Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.),  210  U.  S.  405,  429,  52 
L.  Ed.  1122,  1132,  28  Sup.  Ct.  Bep-  748, 
and  it  may  be  assumed  that  the  success 
of  the  several  groups  was  due  to  their 
patents  having  been  the  best.  As,  by 
the  interpretation  of  the  indictment 
below  (195  Fed.  591)  and  by  the  ad- 
mission in  argument  before  us,  they 
did  not  compete  with  one  another,  it 
is  hard  to  see  why  the  collective  busi- 
ness should  be  any  worse  than  its 
component  parts.    It  is  said  that  from 
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70  to  80  per  cent  of  all  the  shoe  ma- 
chinery business  was  put  into  a  single 
hand.  This  is  inaccurate,  since  the 
machines  in  question  are  not  alleged 
to  be  types  of  all  the  machines  used 
in  making  shoes,  and  since  the  de- 
fendant's share  in  commerce  among 
the  states  does  net  appear.  But  taking 
it  as  true,  we  can  see  no  greater  ob- 
jection to  one  corporation  manufac- 
turing 70  per  cent  of  three  noncom- 
peting  groups  of  patented  machines 
collectively  used  for  making  a  single 
product  than  to  three  corporations 
making  the  same  proportion  of  one 
group  each.  The  disintegration  aimed 
at  by  the  statute  does  not  extend  to 
reducing  all  manufacture  to  isolated 
units  of  the  lowest  degree.  It  is  as 
lawful  for  one  corporation  to  make 
every  part  of  a  steam  engine,  and  to 
put  the  machine  together,  as  it  would 
be  for  one  to  make  the  boilers  and 
another  to  make  the  wheels.  Until 
the  one  intent  is  nearer  accomplish- 
ment than  it  is  by  such  a  juxtaposi- 
tion alone,  no  intent  could  raise  the 
conduct  to  the  dignity  of  an  attempt. 
See  Virtue  v.  Creamery  Package  Kf g. 
Co.  [227  U.  S.  8,  67  L.  Ed.  393,  33  Sup. 
Ct.  Bep.  202]  •  •  •;  Swift  Ss  Co. 
V.  United  States,  196  U.  S.  375,  396, 
49  L.  Ed.  518,  524,  25  Sup.  Ct.  Bep. 
276." 

61  See  the  next  preceding  section. 

MB.  F.  Johnson  Pub.  Co.  v.  Mills, 
79  Miss.  543,  31  So.  101. 
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publishers'  and  booksellers'  associations^  members  of  which  are  en- 
gaged in  interstate  trade,  cannot,  without  running  counter  to  such 
statute,  act  upon  resolutions  and  agreements  under  which  books 
should  be  sold  only  to  such  booksellers  as  would  maintain  the  retail 
price  upon  copyrighted  books,  agreed  hy  them  to  be  published  at  net 
prices,  for  one  year  and  as  would  not  sell  books  to  any  one  who  should 
cut  such  price.** 


i3 Straus  V.  American  Published' 
Ass'n,  231  U.  S.  222,  58  L.  Ed.  192, 
L.  B.  A.  1915  A  1099,  Ann.  Gas.  1915  A 
369,  rev'g  199  N.  Y.  548,  93  N.  E.  1133. 
From  the  finding  of  facts  made  in  the 
course  of  this  litigation,  *  *  it  appears,  * ' 
said  the  Supreme  Court,  ''that  the 
Publishers'  Association  was  composed 
of  probably  75  per  cent,  of  the  pub- 
lishers of  copyrighted  and  uncopy- 
righted  books  in  the  United  States, 
and  that  the  Booksellers'  Association 
included  a  majority  of  the  booksellers 
throughout  the  United  States;  that  the 
Associations  adopted  resolutions  and 
made  agreements  obligating  their 
members  to  sell  copyrighted  books  only 
to  those  who  would  maintain  the  re- 
tail price  of  such  net  copyrighted 
books,  and,  to  that  end,  that  the  Asso- 
eiations  combined  and  co-operated 
with  the  effect  that  competition  in 
such  books  at  retail  was  almost  com- 
pletely destroyed.  The  findings  fur- 
ther show  that  the  Associations  em- 
ployed various  methods  of  ascertain- 
ing whether  prices  of  net  copyrighted 
books  were  cut  and  whether  there  was 
competition  in  the  sale  thereof  at  re- 
tail, and  issued  cut-off  lists,  so-called, 
directing  the  discontinuance  of  the 
sale  of  such  books  to  offenders,  and 
that  the  plaintiffa^in  error,  who  had 
failed  to  maintain  net  prices  upon 
copyrighted  books,  had  been  put  upon 
the  cut-off  lists,  and  were  unable  to 
secure  a  supply  of  such  books  in  the 
ordinary  course  of  business.  It  fur- 
ther appears  that  in  some  instances 
dealers  who  had  supplied  the  plain- 
tiffs in  error  were  wholly  ruined  and 


driven  out  of  business;  that  the  Book- 
sellers' Association  widely  circulated 
the  names  of  such  dealers,  and  warned 
others  to  avoid  their  fate,  and  that 
various  circulars  were  issued  to  the 
trade  at  large  by  both  Associations, 
warning  all  persons  against  dealing 
with  the  plaintiffs  in  error  or  other 
so-called  price-cutters;  that  after  tke 
reformation  of  the  resolutions  and 
agreements  [  whereby  uncopyrighted 
books  were  excluded  from  their  opera- 
tion] *  *  •^  the  Associations  and 
their  members  continued  the  same 
methods  as  to  ascertaining  the  supply 
of  copyrighted  books  of  the  plaintiffs 
in  error,  as  to  cut-off  lists  and  circu- 
lars to  the  trade,  and  that,  although 
[later]  »  »  »  the  resolution  of 
the  Publishers'  Association  was  modi- 
fied so  that  the  'agreement'  became  a 
'recommendation,'  the  cut-off  lists 
were  still  issued,  with  plaintiff's  name 
thereon,  and  that  the  dealers  still  re- 
fused to  supply  plaintiffs  in  error  with 
books  of  any  kind.  And  it  also  ap- 
pears from  the  finding  of  facts  that 
the  members  of  the  Associations  re- 
sided in  and  carried  on  the  business  of 
selling  books  in  many  different  states, 
and  purchased  books  from  persons  in 
many  states  other  than  the  one  in 
which  they  resided  and  did  business; 
and  that  the  rules,  regulations,  and 
agreements  of  the  Associations  were 
enforced  against  all  publishers  and 
dealers  in  books  throughout  the 
United  States,  whether  they  were 
members  of  either  Association  or  not, 
and  whether  they  purchased  books  in 
one  state  for  transportation  and  de- 
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On  the  other  hand,  it  has  been  held  that  a  corporation  marketing, 
under  a  trade  name  protected  by  a  copyright  covering  its  carton,  a 
small  percentage  of  a  staple  commodity — ^it  not  having  a  monopoly  or 
even  a  quasi  monopoly  on  the  trade  in  such  commodity — may,  with- 
out offending  against  either. the  Sherman  Act  or  the  Clayton  Act, 
adhere  to  a  rule  of  its  business  to  sell  only  to  wholesalers;  and  al- 
though for  a  time  it  makes  an  exception  to  this  rule  in  favor  of  a  cer- 
tain retailer,  it  may,  without  regard  to  its  reason  for  so  doing,  sub- 
sequently enforce  the  rule  against  such  retailer  without  rendering 
itself  liable  to  an  injunction  in  a  suit  by  the  retailer  under  the  Clay- 
ton Act.** 


livery  in  another,  or  for  delivery  in 
the  Btate  where  purchased.  *  *  Continu- 
ing, the  Supreme  Court  said:  ''We 
agree  with  the  Court  of  Appeals  in  its 
characterization  of  the  agreement  in- 
volved in  this  case,  about  which  there 
seems  to  have  been  no  difference  of 
opinion,  except  as  to  the  supposed  pro- 
tection of  the  Copyright  Act.  It  mani- 
festly went  beyond  any  fair  and  legal 
agreement  to  protect  prices  and  trade 
as  among  the  parties  thereto,  and  pre- 
vented, as  the  Court  of  Appeals  said, 
when  dealing  with  uncopyrighted 
books,  the  sale  of  books  of  any  kind, 
at  any  price,  to  those  who  were  con- 
demned by  the  terms  of  the  agree- 
ment, and  with  whom  dealings  were 
practically  prohibited.  We  conclude, 
therefore,  that  the  Court  of  Appeals 
erred  in  holding  that  the  agreement 
was  justified  by  the  Copyright  Act,  and 
was  not  within  the  denunciation  of  the 
Sherman  Act,  and  in  denying,  for  that 
reason  alone,  the  right  of  the  plain- 
tiffs in  error  to  recover  under  the 
state  [anti-trust]  act  as  to  copyrighted 
books."  (For  this  case  in  the  New 
York  Court  of  Appeals,  see  199  N.  Y. 
548,  93  N.  E.  1133,  193  N.  Y.  496,  86 
N.  E.  525,  177  N.  Y.  473,  64  L.  R.  A. 
701,  101  Am.  8t.  Rep.  819,  69  N.  E. 
1107.) 

M  Great  Atlantic  &  Pac.  Tea  Co.  v. 
Cream  of  Wheat  Co.,  227  Fed.  46,  aff 'g 
224  Fed.  566.    Thus  holding,  the  court 


said:  <<  Defendant,  ♦  •  •  in  the 
conduct  of  its  business,  decided  and 
made  announcement  to  the  trade  that 
for  reasons  sufficient  to  itself  it  would 
sell  only  to  wholesalers.  Why,  if  it 
chose  to  do  so,  it  could  not  make  sueh 
a  rule  and  adhere  to  it,  we  are  at  a  loss 
to  understand.  It  named  the  prices  at 
which  it  would  sell  to  wholesalers,  so 
mu<!h  in  carload  lots,  so  much  in  less 
than  carload  lots.  That  certainly  it 
had  a  right  to  do;  the  Clayton  Act  it- 
self expressly  recognizes  the  existence 
of  this  right.  Under  the  rule  which 
defendant  had  legitimately  established 
for  the  conduct  of  its  own  business, 
complainant  could  not  buy  from  it,  he- 
cause  complainant  was  a  retailer. 
Nevertheless,  for  a  time,  defendant 
made  an  exception  to  its  rule,  and  sold 
to  complainant,  under  some  arrange- 
ment,  which,  as  defendant  thought, 
would  not  make  the  wholesalers  with 
whom  it  dealt  critical  of  the  excep- 
tion. On  a  cc'rtain  day  defendant  de- 
cided that  it  would  no  longer  sell  to 
this  retailer  at  all,  and  since  then  it 
has  not  sold  to  complainant.  There 
was  no  contract  between^  the  two 
which  bound  defendant  to  sell  to  com- 
plainant for  any  specified  period  of 
time.  This  suit  is  really  brought  to 
force  defendant  to  continue  to  sell  to 
this  single  retailer,  as  it  sells  to  the 
wholesalers,  also  trade  with  it.  *  *  * 
The  business  of  defendant  is  not  a 
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So  in  the  case  of  trade-marks.  ^ '  The  trade-mark  laws,  like  the  patent 
laws,  give  the  owner  a  monopoly  which  neither  the  Sherman  Act  nor 
any  other  act  of  Congress  forbids.  It  would  be  a  paradox  to  say  that 
the  exercise  of  a  right, ^expressly  granted  by  law,  is  unlawful."  **  Ac- 
cordingly, it  has  been  held  that  the  company  manufacturing  the  syrup 
from  which  a  beverage,  sold  both  at  soda  fountains  and  in  bottles, 
is  made — ^the  company's  trade-mark  covering  both  the  syrup  and 
the  beverage — may,  in  the  interest  of  the  high  standard  of  quality 
sought  to  be  maintained  by  it,  permit  certain  persons  only  to  bottle 
the  beverage  and  sell  the  latter  under  the  company's  trade-mark,  and 
refuse  such  privilege  to  others  notwithstanding  such  others  have  pur- 
chased the  fountain  syrup,  which,  although  it  is  of  necessity  of  slightly 
different  composition  from  the  bottling  syru^),  they  use  in  bottling 
the  beverage,  on  the  open  market,  without  offending  against  either 
the  Sherman  Act  or  section  3  of  the  Clayton  Act.** 

§  3397.  Criminal  proflecntiami.  In  view  of  the  fact  that  a  con- 
spiracy to  restrain  and  monopolize  interstate  and  foreign  trade  can 
have  a  continuance,  subsequent  to  the  making  of  the  agreement  which 
is,  of  itself,  sufScient  to  constitute  the  crime,*''  it  does  not  follow 

monopoly,  or  even  a  quasi  monopoly.  57  See  t  3392,  supra. 
•  ♦  •  Before  the  Sherman  Act  it  In  United  States  v.  Kissel,  218  IT.  S. 
was  the  law  that  a  trader  might  reject  601,  54  L.  £d.  1168  (rev  *g  173  Fed. 
the  offer  of  &  proposing  buyer,  for  any  823),  the  court,  addressing  itself  to 
reason  that  appealed  to  him;  it  might  the  question  of  whether  a  conspiracy 
be  because  he  did  not  like  the  other's  can  have  continuance  in  time,  said: 
business  methods,  or  because  he  had  ''The  defendants  argue  that  a  eon- 
some  personal  difference  with  him,  spiracy  is  &  completed  crime  as  soon 
political,  racial,  or  social.  That  was  as  formed,  that  it  is  simply  a  ease  of 
purely  his  own  affair,  with  which  no-  unlawful  agreement,  and  that  there- 
body  else  had  any  concern.  Neither  the  fore  the  continuando  may  be  disre- 
Sherman  Act,  nor  any  decision  of  the  garded,  and  a  plea  i&  proper  to  show 
Supreme  Court  construing  the  same,  that  the  statute  of  limitations  has  run. 
nor  the  Clayton  Act,  has  changed  the  Subsequent  acts  in  pursuance  of  the 
law  in  this  particular.  We  have  not  agreement  may  renew  the  conspiracy 
yet  reached  the  stage  where  the  selec-  or  be  evidence  of  a  renewal,  but  do 
tion  of  a  trader's  customers  is  made  not  change  the  nature  of  the  original 
for  him  by  the  government."  offense.     So  also,  it  is  said,  the  fact 

M  Coca-Cola  Co.  v.  J.  G.  Butler  &  that    an    unlawful    contract    contem- 

Bons,  229  Fed.  224,  232.  plates  future  acts,  or  that  the  results 

§6  Coca-Cola  Co.  v.  J.  G.  Butler  Sd  of  a  successful  conspiracy  endure  to 

Sons,  229  Fed.  224,  distinguishing  Dr.  &  much  later  date,  does  not  affect  the 

Miles  Medical  Co.  v.  Park  &  Sons  Co.,  character  of  the  crime.    The  argument, 

220  IT.  S.  373,  55  L.  Ed.  502,  and  Coca-  so  far  as  the  premises  are  true,  does 

Cola   Co.    V.    Bennett,   225    Fed.    429  not  suffice  to  prove  that  a  conspiracy, 

(rev'd  238  Fed.  513).  although  it  exists  as  soon  as  the  agree- 
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that,  because  a  prosecution  based  on  the  making  of  the  agreement  is 
barred  by  limitations,  a  prosecution  based  on  the  continuing  partner- 
ship in  the  criminal  purpose  is  also  barred.    To  the  contrary,    iri  so 
far  as  such  partnership  continued  into  the  period  of  limitatioxis,  it 
is  not  barred,  and  in  this  connection  it  is  not  essential  to  the    oon- 
tinuance  of  the  conspiracy,  for  this  purpose,  that  anything  be    done 
in  furtherance  thereof  within  such  period.** 

In  a  proper  case,  corporations  and  their  officers  may  be  joiaeci   as 
parties  defendant  in  a  single  indictment,**  and  it  has  been  held    tiiat 


ment  is  made,  maj  not  continue  be- 
yond the  moment  of  making  it.  It  is 
true  that  the  unlawful  agreement  sat- 
iBfles  the  definition  of  the  crime,  but  it 
does  not  exhaust  it.  It  also  is  true,  of 
course,  that  the  mere  continuance  of 
the  rfsult  of  a  crime  does  not  continue 
the  crime.  *  ♦  ♦  But  when  the 
plot  contemplates  bringing  to  pass  a 
continuous  result  that  will  not  con- 
tinue without  the  continuous  co-opera- 
tion of  the  eon^irators  to  keep  it  up, 
and  there  is  such  continuous  co-opera- 
tion, it  is  a  perversion  of  natural 
thought  and  of  natural  language  to  call 
such  continuous  co-operation  a  cine- 
matographic series  of  distinct  con- 
spiracies, rather  than  to  call  it  a  single 
one.  Take  the  present  case.  A  con- 
spiracy to  restrain  or  monopolize  trade 
by  improperly  excluding  a  competitor 
from  business  contemplates  that  the 
conspirators  will  remain  in  business, 
and  will  continue  their  combined  ef- 
forts to  drive  the  competitor  out  until 
they  succeed.  If  they  do  continue  such 
efforts  in  pursuance  of  thf^  plun,  the 
conspiracy  continues  up  to  the  time  of 
abandonment  or  suoeess."  Bee  also 
§  3392,  supra. 

W  Patterson  v.  United  States.  222 
Fed.  599,  631.  Said  the  court:  *'So 
long  •  »  *  as  the  partnership  in  a 
eriminal  puipose  continues,  the  eon- 
epiracy  continues.  And  it  may  con- 
tinue without  anything  being  done  in 
furtherance  of  it.  X.  and  T.  conspire 
on  a  day  or  two  before  the  beginning 
of  the  period  within  which  an  indict- 


ment on  a  certain  date  may  h»  :f  oixnd 
to  murder  Z.,  or  to  commit  some-  other 
crime,  on  a  day  certain  one  week  off; 
i.  e.,  several  days  after  the  beginxxing'  of 
that  period.  After  the  ^begiixning 
thereof,  they  abandon  the  consfpi^^^J* 
either  by  a  formal  understandings  o* 
by  allowing  the  day  to  go  by  -wn.tbout 
doing  anything,  and  never  renewing  it. 
In  such  case  the  partnership  in  t*^® 
criminal  purpose  continues  ixito  the 
period.  In  so  far,  then,  as  it  con- 
tinued into  the  period,  it  ^w»»^^ 
barred  by  the  statute  of  linxitationa. 
The  mere  fact  that  the  prosecixt;ion  ^or 
the  agreement  which  initia.tr  ed  ^"^ 
partnership  is  barred  is  no  reason  'or 
barring  it  as  to  so  much  of  tl»^  ^ 
nership  as  has  continued  ix^*-^  ® 
period.  It  may  be  important  "to  «  ^^ 
something  done  in  furtherance  ^  ^  w 
conspiracy  within  the  period 
lish  its  continuance  into  it. 
essential  to  its  continuance 
into." 
Where  an  indictment  under  tl 


estab- 
xB  not 

tliere- 

eiier- 


man  Act  for  a  conspiracy  to    X"^^    . 
and  monopolize  interstate  and    ^^ 
trade  alleges,  consistently  witt» 
facts,  that  such  conspiracy,  whi*^**    .  , 
formed  at  a  date  outside  of  th^   P^ 
of  limitations,  actually  contiixti^ 
the  date  on  which  the  indictm^^*^ 
presented,  such  allegation  must;    *^^ 
nied  under  the  general  issue  &rti^^ 
by    a    special    plea    of    Iknita*^^^ 
United  States  v.  Kissel,  218  U.  B-    ^^^* 
54  L.  Ed.  1168,  rev'g  173  Fed.  S2^' 
59  In  United  States  v.  MacAn^I^^'^* 
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an  officer  of  the  corporation  which  was  the  insrtrument  by  and  through 
which  the  combination  of  those  who  promoted  it,  among  them  such 
officer,  became  effective  is  not  entitled  to  a  directed  verdict  merely 


&  Forbes  Co.,  149  Fed.  823,  832,  the  de- 
fendants, corporations  and  their  presi- 
dents, demurred  to  the  indictment  on 
the  ground  of  improper  joinder  of 
parties.  Said  the  court:  ''By  this 
branch  of  the  demurrer  all  the  defend- 
ants admit  that  the  acts  alleged  were 
done.  The  individuals  aver  that,  ex 
rei  necessitate,  the  acts  were  of  the 
corporation [s].  The  corporations  de- 
clare that,  inasmuch  as  no  corporation 
can  commit  a  crime  except  through 
human  instrumentality,  the  acts  were 
human;  but,  as  there  was  but  one 
crime,  it  must  be  fundamentally  wrong 
to  charge  both  the  corporation  and  its 
instrument  therewith.  This  argument 
seems  to  depend  upon  the  assumption 
that  every  factum  set  forth  in  the  in- 
dictment is  a  piece  of  joint  activity  by 
all  the  defendants.  This  is  not  true. 
It  is  charged  that  the  unlaw^Ful  com- 
bination, conspiracy,  or  monopoly  was 
the  result  of  joint  action,  but  all  of  the 
persons  alleged  to  be  jointly  responsi- 
ble were  not  necessarily  all  doing  the 
same  things  at  the  same  time.  There 
is  nothing  inherently  impossible  in  thie 
corporations  doing  one  thing  and 
the  individuals  another  at  or  about  the 
same  time,  which  things  were  utterly 
different;  yet  all,  when  dovetailed  to- 
gether, go  to  make  up  the  joint  prod- 
uct labeled  by  the  act — combination, 
conspiracy,  or  monopoly.  It  is  con- 
ceivable that  the  evidence  may  show 
that  the  individual  defendants  were 
not  free  agents,  but  acted  under  a . 
species  of  corporate  coercion,  for 
which  they  should  not  be  held  person- 
ally responsible;  but  it  is  impossible  to 
arrive  at  this  conclusion  on  demurrer. 
The  series  of  cases  arising  under  the 
indictment  regarding  the  Distilling  Sc 
Cattle  Feeding  Ck>mpany  (In  re  Greene 


IC.  C]  52  Fed.  104,  tJ.  S.  v.  Greenhut, 
51  Fed.  205,  and  In  re  Terrell  [C.  C] 
51  Fed.  213),  show  no  more  than  that 
the  courts  have  conclusively  presumed 
that  the  relation  between  a  corpora* 
tion  and  its  stockholder  is  not  sueh 
that  the  latter  can  be  held  to  criminal 
responsibility  for  a  violation  of  the 
law  in  which  he  is  not  alleged  to  have 
personally  participated.  It  is  not 
without  significance  that  offenses  as 
serious,  in  congressional  opinion,  as 
those  created  by  this  statute  are  mado 
misdemeanors.  When  the  statute  de- 
clares that  certain  acts  notoriously  to 
be  accomplished  under  modern  busi- 
ness conditions  only  through  corporate 
instrumentality  shall  be  misdemeanors, 
and  further  declares  that  the  word 
'per£K)n'  as  used  therein  shall  be 
deemed  to  include  corporations,  such 
statute  seems  to  me  clearly  passed  in 
contemplation  of  the  elementary  prin- 
ciple that  in  respect  of  a  misdemeanor 
all  those  who  personally  aid  or  abet  in 
its  commission  are  indictable  as  prin- 
cipals. *  *  *  I  am  compelled  to 
the  conclusion  that,  under  this  statute, 
if  the  officer  or  agent  of  a  corporation 
charged  with  fault  be  also  charged 
with  personal  participation,  direction, 
or  activity  therein,  both  may  be  so 
charged  in  the  same  indictment. 
*  *  •  If,  as  in  this  case  and  under 
this  statute,  that  which  is  complained 
of  is  not  one  single  act,  which  is  at 
the  same  time  individual  by  nature 
and  corporate  by  act  of  Congress,  but 
a  condition  o^  facts  to  which  both 
corporate  and  individual  action  may 
be  contributed,  a  joint  indictment  is 
not  only  permissible,  but,  if  it  be  de- 
sired to  bring  in  all  the  actors  ana 
produce  all  the  evidence,  it  may  even 
be  necessary." 
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because  the  court  directs  a  verdict  in  favor  of  the  corporation.^ 
Since  the  word '' conspiracy,"  as  used  in  the  Sherman  Act,  ''is  to  be 
interpreted  independently  of  the  preceding  words**  •  •  •  an 
indictment  thereunder  should  •  •  •  describe  something  that 
amounts  to  a  conspiracy  under  the  act  conformably  to  the  rules  of 
4)leading  at  common  law,  as  perhaps  modified  by  general  federal 
statutes."^  Such  an  indictment  must  show  the  facts  constituting 
the  conspiracy  and  not  merely  allege  the  conclusion  that  the  conspiracy 
existed.^    It  is  not  necessary  that  intent  be  specifically  alleged  where 


60  Tribolet  v.  United  States,  11  Ariz. 
436,  16  L.  B.  A.  (N.  S.)  223,  95  Pac. 
85. 

In  Nash  v.  United  States,  229  U.  S. 
373,  57  L.  Ed.  1232,  a  criminal  prose- 
cution under  the  Sherman  Act  for  a 
conspiracy  in  restraint  of  trade,  and 
a  conspiracy  to  monopolize  trade,  the 
verdict  of  the  jury  which  formed  the 
basis  of  the  judgment  complained  of 
found  certain  of  the  natural  persons 
who  were  defendants  guilty  and  one 
of  such  persons  not  guilty  but  said 
nothing  as  to  the  corporations  which 
were  defendants,  and  '4t  was  argued 
with  a  good  deal  of  force  that  the  only 
evidence  of  the  alleged  conspiracy  was 
certain  acts  done  on  behalf  of  the  cor- 
porations; that  the  only  ground  for 
charging  the  defendants  who  were 
found  guilty  was  their  relation  to  the 
companies  and  their  being  presumably 
cognizant  of  and  more  or  less  re- 
sponsible for  the  corporate  acts;  that 
if  those  acts  tended  to  prove  a  con- 
spiracy, they  proved  that  the  corpora- 
tions, more  clearly  than  any  one  elsoj 
were  parties  to  it,  and  therefore  that 
a  verdict  that  was  silent  as  to  them 
ought  to  be  set  aside,"  but  since  the 
judgment  under  review  was  required 
to  be  reversed  on  another  ground, 
namely,  error  in  the  trial  court's 
charge  to  the  jury,  the  court  deemed 
it  unnecessary  "to  consider  the  effect 
of  Rev.  Stat.  §  1036,  U.  S.  Comp.  Stat. 
1901,  p.  723  [2  Fed.  St.  Ann.  p.  353, 
(1036,  which  provides  that  *'on  an 
indictment  against  several,  if  the  jury 


cannot  agree  upon  a  verdict  as  to  all, 
they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on 
which  a  judgment  shall  be  entered  ac- 
cordingly; and  the  cause  as  to  the 
other  defendants  may  be  tried  by  an- 
other jury"],  on  whether  on  the  evi- 
dence it  waa  possible  to  find  the 
defendants  guilty  by  reason  of  an  in- 
tent not  shown  to  be  shared  by  the 
corporations." 

61  Citing  United  States  v.  Debs,  64 
Fed.  724,  quoted  in  note  90,  $3392, 
supra. 

6ft  United  States  v.  MacAndrews  & 
Forbes  Co.,  149  Fed.  823,  831. 

Indictment  for  conspiracy,  in  viola- 
tion of  section  1  of  the  Sherman  Act, 
to  restrain  foreign  trade  and  commerce 
in  munitions  of  war  by  instigating 
strikes  and  walkouts,  etc.,  held  suffi- 
cient as  against  a  motion  to  quash. 
United  States  v.  Bintelen,  233  Fed. 
793,  795. 

6S  Steers  v.  United  States,  192  Fed. 
1,  6. 

On  the  principle  that  "  in  all  charges 
of  conspiracy,  the  conspiracy  itself  is 
the  gist  of  the  offense,"  an  indict- 
ment, under  section  1  of  the  Sherman 
Act,  for  conspiracy,  which  specifically 
*  alleges  such  crime,  need  not  allege  the 
details  of  such  statute  with  the  same 
accuracy  that  would  be  necessary  "if 
the  charge  were  directly  of  the  viola- 
tion of  the  law  •  ♦  ♦  and  not  of 
the  conspiracy  to  violate  it."  Knauer 
V.  United  States,  237  Fed.  8,  12. 

On  a  writ  of  error  by  the  govern- 
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it  appears^  from  the  facts  set  ont^  nor  to  allege  the  conspirators 
themselves  were  all  traders,^  the  means  by  which  the  conspiracy  was 
to  be  accomplished,*^  nor  any  overt  act  pursuant  to  the  conspiracy.** 


ment,  under  the  Criminal  Appeals  Act 
of  March  2,  1907  (Fed.  St.  Ann.  1909 
Supp.  p.  292),  from  the  United  States 
Supreme  Court  to  a  United  States  Cir- 
euit  Court,  to  review  the  judgment  of 
the  latter  court  whereby  it  sustained 
demurrers  to  certain  counts  of  an  in- 
dictment, under  the  Sherman  Act,  for 
a  conspiracy  in  restraint  of  and  to 
restrain  trade  and  commerce,  on  the 
ground  that  the  acts  charged  were  not 
denounced  as  criminal  by  the  anti- 
trust law,  the  Supreme  Court  must  ac- 
cept the  Circuit  Court's  construction 
of  the  counts  on  the  question  of  what 
acts  are  charged  therein  and  can  con- 
sider only  the  question  whether  such 
court  'a  decision  that  the  acts  found  to 
be  charged  are  not  condemned  as  crim- 
inal by  the  statute  involved  is  based 
upon  an  erroneous  eonstruetion  of  sneh 
statute.  United  Stotes  v.  Patten,  226 
U.  S.  525,  57  L.  Ed.  333,  44  L.  B.  A. 
(N.  S.)  325,  followed  in  United  States 
V.  Winslow,  227  U.  S.  202,  57  L.  Ed. 
4S1. 

M  United  States  ▼.  Patten,  226  U. 
S.  525,  57  li.  Ed.  333,  44  L.  B. 
A.  (K.  8.)  325.  <<The  conspirators 
must  be  held  to  have  intended 
the  necessary  and  direct  consequences 
of  their  acts,  and  cannot  be  heard  to 
say  the  contrary.  In  other  words,  by 
purposely  engaging  in  a  conspiracy 
which  neeessarily  and  directly  pro- 
duces the  result  which  the  statute  is 
designed  to  prevent,  they  are,  in  legal 
contemplation,  chargeable  with  intend- 
ing that  result."  United  States  v. 
Patten,  supra. 

An  indictment,  under  section  1  of 
the  Oklahoma  Anti-Trust  Act  (Laws 
1907-08,  c.  83,  art.  1),  "charging  a 
conspiracy  in  restraint  of  trade,  suf- 
ficiently sets  out  the  time  when  it 
alleges  the  time  when  the  several  acts 


relied  on  to  establish  the  offense  were 
done,  and  it  is  not  essential  to  set 
out  the  precise  time  when  the  con- 
spiracy was  formed."  State  v.  Coyle, 
7  Okla.  Cr.  60,  122  Pac.  243. 

65  United  States  v.  King,  229  Fed. 
275,  279  on  the  authority  of  United 
States  v.  Patten,  ^upra. 

Indictment  for  conspiracy  under  sec- 
tion 1  of  the  Sherman  Act  held  fairly 
to  charge  the  defendants  with  knowl- 
edge that  their  acts  were  directed 
against  an  article  which  was  in  the 
course  of  shipment  out  of  the  state, 
and  therefore,  assuming  that  it  was 
necessary  to  allege  such  knowledge, 
8ufS.cient  as  regarded  euch  matter. 
Steers  v.  United  States^  192  Fed.  1,  6. 

MNash  v.  United  States,  229  U.  8. 
373,  57  L.  Ed.  1232  (rev'g  on  another 
ground  186  Fed.  489),  citing  Loewe 
V.  Lawlor,  208  U.  S.  274,  52  L.  Ed. 
488,  13  Ann.  Cas.  815  (Danbury  Hat- 
ters' case). 

•7  Tribolet  v.  United  States,  11  Ariz. 
436,  16  L.  B.  A.  (N.  S.)  223,  95 
Pae.  85. 

Defendants  in  a  prosecution  for  con- 
spiracy under  section  1  of  the  Sher- 
man Act  cannot  attack  the  indictment 
as  vague  and  uncertain  because  of  the 
fact  that  a  number  of  different  con- 
templated means  of  accomplishing  the 
conspiracy  are  alleged  where  the  alle- 
gations of  the  various  means  in  con- 
templation are  not  of  simultaneous 
and  inconsistent  plans  but  of  plans 
for  successive  action,  one  step  of 
which  was  to  be  taken  if  previous 
steps  failed.  Steers  v.  United  States, 
192  Fed.  1,  7. 

•SNash  V.  United  States,  229  U.  8. 
373,  57  L.  Ed.  1232,  rev'g  on  another 
ground  186  Fed.  489. 

An  indictment  for  a  conspiracy  in 
violation  of  section  1  of  the  Sherman 
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The  charging  in  a  single  count  of  a  conspiracy  to  violate  more  than 
one  section  of  the  Sherman  Act  does  not  render  the  indictment  bad 
for  duplicity^  and  both  a  combination  and  a  conspiracy  may  be 
alleged  in  a  single  count.''®  Again,  an  indictment  cannot  be  held  bad 
for  duplicity  in  that  it  charges  both  a  conspiracy  in  restraint  of 
trade  and  an  actual  restraint  thereof  when  it  clearly  appears  that 
what  is  charged  ier  a  conspiracy  and  that  the  overt  acts  alleged  are 
alleged  in  support  of  that  charge  and  not  as  separate  crimes."^ 

Direct  evidence  of  a  conspiracy  in  restraint  of  trade  is  not  required, 
and  indefinite  acts,  circumstances  and  conditions  may  be  sufficient.  If 
it  be  proved  that  the  defendants  by  their  acts,  pursued  the  same  object, 
although  by  different  means,  with  the  common  view  of  attaining  that 
object,  the  jury  will  be  warranted  in  finding  that  they  were  engaged 
in.  a  conspiracy  to  effect  the  same.''*    While  it  will  be  proper  during 


Act  need  not  Bet  ont  that  one  or  more 
of  the  parties  hare  done  any  act  to 
effect  the  object  of  the  con3pirac7. 
United  States  v.  Bintelen,  233  Fed. 
793,  794. 

69Knauer  v.  United  States,  237  Fed. 
8,  13. 

Motion  by  the  government  to  con- 
solidate an  indictment,  under  the 
Sherman  Act,  for  a  conspiracy  to  re- 
strain trade,  and  an  indictment,  under 
section  37  of  the  Criminal  Code,  for 
a  conspiracy  to  violate  section  13  of 
the  same  Code,  or,  in  other  words,  a 
con3pirac7  "to  begin  and  set  on  foot, 
and  provide  and  prepare  the  means 
for,  certain  military  enterprises  to  be 
carried  on  from  within  the  territory 
and  jurisdiction  of  the  United  States 
against  the  territory  and  dominions  of 
the  King  of  Great  Britain,  a  foreign 
prince  with  whom  the  United  States 
was  at  peace" — -both  conspiracies 
which  were  entered  into  at  the  same 
time  and  place  and  which  were  to  be 
made  effective  by  the  same  means  be- 
ing directed  against  the  munitions 
commerce  of  the  United  States  with 
nations  at  war  with  Germany — sus- 
tained. United  States  v.  Bopp,  237 
Fed.  283. 

70  Tribolet  v.  United  States,  11  Ariz. 


436,  16  L.  B.  A.  (N.  S.)  223,  95 
Pac.  85. 

An  indictment  under  the  Sherman 
Act  is  not  duplicitous  when  the  con- 
tract alleged  is  the  basis  of  comhina- 
tion  charged  and  an  overt  act  in 
furtherance  of  conspiracy  alleged. 
Tribolet  v.  United  States,  supra. 

An  indictment,  under  section  1  of 
the  Oklahoma  Anti-Trust  Act  (Laws 
1907-08^  c  83,  art.  1),  '' charging  a 
conspiracy  in  restraint  of  trade,  is  not 
bad  for  duplicity,  on  the  theory  that 
it  alleges  what  was  agreed  to  be  done, 
and  the  acts  to  have  been  done  in 
pursuance  of  the  alleged  conspiracy.'' 
SUte  v.  Coyle,  7  Okla.  Cr.  50, 122  Pac. 
248. 

71  United  States  v.  King^  229  Fed. 
276,  277. 

As  to  when  an  indictment  is  not 
duplicitous,  3ee  further  United  States 
V.  MacAndrews  &  Forbes  Co.,  1^9 
Fed.  823,  831. 

78Harsh-Burke  Co.  v.  Tost,  98  Neb. 
523,  153  N.  W.  573. 

''It  is  elementary  ♦  ♦  *  that 
eonspiraeies  are  seldom  capable  of 
proof  by  direct  testimony,  and  may 
be  inferred  from  the  things  actually 
done."  Bastem  States  Betail  Lum- 
ber Dealers'  Ase'n  v.  United  States, 
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th«  progress  of  the  trial  of  persons  indicted  for  conspiracy,  under 
section  1  of  the  Sherman  Act,  and  when  of  necessity  items  of  evidence 
are  being  received  which,  at  the  time,  are  competent  against  only 
one  of  the  defendants,  to  caution  the  jury  as  to  the  lawful  effect  of 
such  evidence,  and  to  do  so  frequently  enough  that  the  trial  court  may 
be  sure  the  jury  understands  the  distinctions  which  should  be  made, 
and  while  it  may  often  be  advisable  to  give  a  direct  instruction  on 
this  subject  at  an  early  stage  of  the  trial,  it  does  not  follow  that  a 
judgment  of  conviction  should  be  reversed  because  it  does  not  appear 
from  the  ireeord  that  the  court  of  its  own  motion  gave  sucj;^  caution.''' 
Where  an  indictment  under  the  Sherman  Act  for  a  conspiracy  in 
restraint  of  trade  and  for  a  conspiracy  to  monopolize  trade  sets  out  a 
number  of  different  means  by  which  the  conspiracies  were  to  be  car- 
ried into  effect  but  one  of  the  means  allied,  taken  by  itself,  shows 
cheating  only  and  would  not  warrant  a  finding  of  conspiracy,  and 
others  of  the  means  stated  are  actually  withdrawn  from  the  jury,  it 
will  be  such  error  as  demands  the  reversal  of  a  judgment  of  convic- 
tion to  instruct  the  jury  to  **  consider  carefully  all  the  means  which 
the  indictment  charges'';  to  ** consider  the  evidence  of  the  means 
which  it  is  insisted  by  the  prosecution  tends  to  show  a  conspiracy," 
and  that  'Mt  is  sufficient  if  it  be  shown  beyond  a  reasonable  doubt 
that  some  of  these  means  charged  were  a  part  of  the  common  scheme, 
design  or  understanding  or  conspiracy  by  two  or  more  of  the  defend- 
ants, and  that  these  same  means  were  of  themselves  sufficient  to  cause 
an  essential  obstruction  and  restraint  of  the  free  and  untrammeled 
flow  of  trade  and  commerce  between  the  states  and  foreign  nations.''  ^* 


234  tr.  S.  600,  58  L.  Ed.  1490,  L.  B.  A. 
1915  A  788,  aff'g  decree  201  Fed.  581. 

The  official  proceedings  of  an  asso- 
ciation which  tend  to  prove  the  guilt 
of  it^  members,  indicted  under  the 
Sherman  Act  for  conspiracy,  are  ad- 
missible in  evidence.  Knauer  v. 
United  States,  237  Fed.  8,  21. 

78  Steers  v.  United  States,  192  Fed. 
1,  7.  Thus  holding,  the  court  said: 
*  *  The  judge  may  know  from  what  has 
been  said  in  argument  by  counsel  be- 
fore the  jury,  or  in  casual  discussion 
not  taken  down  by  the  reporter,  or 
from  the  juror3 '  experience  in  previous 
trials,  that  they  do  understand  the 
proper  effect  of  such  evidence.  Cer- 
tainly we  will  not  presume  prejudice 


from  the  court's  failure  to  make  a 
distinction  of  this  kind,  in  a  case 
where  he  was  not  asked  so  to  do." 
74  Nwh  V.  United  States,  229  U.  S. 
373,  57  L.  Ed.  1232  (rev'g  186  Fed. 
489).  Said  the  court  by  Mr.  Justice 
Holmes:  "While  it  may  be  admitted 
that  not  all  the  means  alleged  need 
be  proved,  the  charge  invited  the 
jury  to  consider  all,  and  permitted  a 
verdict  upon  any  one  of  them.  The 
fifth,  sixth,  and  eighth  statements  of 
means  to  be  employed  were  with- 
drawn from  the  jury,  but  the  jury's 
attention  seems  not  to  have  been 
called  to  the  fact  that  some  of  the 
charges  were  abandoned,  in  the  con- 
nection   in    which    it   was   important. 
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§  3398.  Injunction  at  suit  of  private  penon.    Under  the  express 
terms  of  section  4  of  the  Sherman  Act  the  circuit  courts  of  the  United 


[See,  however,  the  charge  as  reported 
in  United  States  v.  American  Naval 
Stores  Co.,  172  Fed.  455  from  which 
it  appears  that  the  court  told  the  jury 
that  "as  to  three  of  these  mean3 
stated  there  has  been  no  testimony," 
and  again,  and  immediately  following 
the  second  objectionable  phrase,  that 
' '  no  evidence  as  to  three  of  the  means 
has  been  offered,  and  you  should  not 
consider  them."]  Furthermore,  one 
of  the  means  alleged  was  the  false 
raising  of  grades  and  false  gauging. 
Taken  with  other  evidence,  if  it  was 
shown  to  be  systematic,  it  would  have 
had  a  tendency  to  show  the  scheme 
alleged.  But  taken  by  itself,  as  the 
jury  might  have  taken  it  under  the 
instructions,  it  showed  only  cheating, 
and  could  not  warrant  a  finding  of 
the  conspiracy  with  which  the  defend- 
ants were  charged.  It  is  unnecessary 
to  consider  whether  there  was  any  evi- 
dence sufficient  to  warrant  a  convic- 
tion upon  some  of  the  other  means  al- 
leged, for  instance,  the  first  [' '  by  bid- 
ding down  turpentine  and  rosin  so 
that  competitors  could  sell  them  only 
at  ruinous  prices"],  as  the  absence  of 
such  evidence  only  would  add  another 
reason  for  holding  the  instructions 
wrong  upon  a  vital  point."  See  also 
Patterson  v.  United  States,  222  Fed. 
599,  650. 

On  the  trial  of  corporate  officers 
and  agents,  indicted  under  the  Sher- 
man Act  for  conspiring  to  restrain 
and  monopolize  interstate  trade  and 
commerce,  the  court  may  properly  in- 
struct the  jury  at  defendants'  request 
that  it  was  not  unlawful  for  the  de- 
fendant^ to  compare  by  demonstration 
or  otherwise  the  manufactured  prod- 
uct of  the  corporation  with  that  of 
its  competitors  for  the  purpose  of 
proving  the  superiority  of  the  cor- 
poration's   product    and    thereby    in- 


duce its  purchase  by  the  prospective 
customer.  Patterson  v.  United  States, 
222  Fed.  599. 

It  will  not  be  error  on  the  trial  of 
corporate  officers  and  agents,  indicted 
under  the  Sherman  Act  for  conspir- 
ing to  restrain  and  monopolize  inter- 
state trade  and  commerce,  to  refuse 
to  instruct  the  jury  at  defendants' 
request  that  it  wa3  not  unlawful  for 
them  to  sell  or  offer  and  try  to  sell 
the  corporation's  manufactured  prod- 
uct to  persons  who  had  bought  and 
owned  the  product  of  competitors  in 
exchange  at  such  price  as  was  satis- 
factory to  the  parties,  nor  unlawful 
for  them  to  require  the  agents  of  the 
corporation  to  report  the  names  of 
persons  who  had  puchased  the  product 
of  competitors  or  to  secure  samples 
of  the  product  which  such  competitors 
from  time  to  time  put  upon  the 
market,  such  propositions  bein^^  too 
broad.  Patterson  v.  United  States, 
222  Fed.  599,  650.  Thus  holding  the 
court  said:  "It  wa3  unlawful  for  de- 
fendants to  do  as  stated  in  the  [first] 

•  *  *  proposition,  if  the  doing 
thereof  involved  the  purchaser  and 
owner    of    the    competing     [article] 

*  *  *  breaking  his  contract  with 
the  competitor  in  any  particular,  or 
was  done  for  the  purpose  of  driving 
the  competitor  out  of  the  ♦  ♦  • 
field.  One  competitor  ha^  the  right 
to  try  to  sell  by  fair  means  all  of  his 
goods  that  he  can,  and  if  the  effect 
of  his  selling  is  to  drive  another  com- 
petitor out  of  the  field  he  is  not  to 
blame.  But  it  is  wrong  for  one  competi- 
tor to  want  to  drive  another  com- 
petitor from  the  field  by  unfair  or 
illegal  means,  and  to  take  ^teps  to 
that  end,  so  that  he  may  have  the 
field  free  from  such  competition  and 
thereby  be  enabled  to  sell  his  goods. 
Then,    as     to    reporting    purchasers 
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States '•  have  jurisdiction  to  prevent  and  restrain  violations  of  the 
statute,  and  the  several  district  attorneys  of  the  United  States  are 
charged  with  the  duty  of  invoking,  under  the  direction  of  the  at- 
torney general,  the  exercise  of  this  jurisdiction  by  proper  equity 
proceedingsJ*  Clearly,  therefore,  the  federal  government  has  a  right 
to  go  into  equity  to  obtain  redress  against  persons  violating  or  threat- 
ening to  violate  the  act.''' 

Whether  a  private  person  ever  has  a  right  to  injunctive  relief 
against  an  actual  or  threatened  violation  of  the  statute,  and,  if  he 
has,  in  what  particular  circumstances  he  may  sue  therefor,  is  a  ques- 
tion which,  although  raised  in  a  case  decided  less  than  three  years 
after  the  act  was  passed,''*  was  still  being  ai^ued — and  this  by  the 
Supreme  Court  of  the  United  States — ^as  late  as  the  year  1917J*  In 
disposing  of  this  question,  the  courts  very  generally  have  taken  the 
position  that  no  such  right  exists  in  a  private  person  in  any  event 
when  he  claims  it  as  one  arising  solely  out  of  the  Sherman  Act,** 


*  *  *  and  securing  samples  [of  the 
product  of  competitors],  it  aU  depends 
on  the  manner  in  which  the  informa- 
tion in  the  one  instance  and  the 
samples  in  the  other  were  obtained 
or  secured.  If  in  a  proper  manner, 
nothing  unlawful  was  done." 

76  Such  courts  were  abolished  and 
their  power3  and  duties  devolved  upon 
the  district  courts  of  the  United  States 
by  the  Judicial  Code  of  1911,  §  289  et 
seq.  (1  Fed.  St.  Ann.  1912  Supp.  p. 
249). 

76  Belief  to  be  awarded,  see  §  3399, 
infra. 

77  A  restraining  order  may  be  issued 
without  notice  when  the  circumstances 
are  3uch  as  are  recognized  by  the  es- 
tablished usages  of  equity  practice. 
United  States  v.  Goal  Dealers'  Ass'n 
of  California,  85  Fed.  252,  259. 

78BlindeU  v.  Hagan,  54  Fed.  40, 
decided  Feb.  9,  1893. 

79  Paine  Lumber  Co.,  Ltd.  v.  Neal, 
244  U.  S.  459,  61  L.  Ed.  1256,  decided 
June  11,  1917. 

•0  Paine  Lumber  Co.,  Ltd.,  ▼.  Neal, 
244  U.  S.  459,  61  L.  Ed.  1256  (Pitney, 
HcKenna  and  Van  Devanter,  JJ.,  dis- 


senting); National  Fireproofing^  Co.  v. 
Ma3on  Builders'  Ass'n,  169  Fed.  259, 
26  L.  B.  A.  (N.  S.)  148;  Greer,  Mills 
&  Co.  V.  Stoller,  77  Fed.  1,  3;  BlindeU 
V.  Hagan,  54  Fed.  40.  See  also  Corey 
V.  Independent  Ice  Co.,  207  Fed.  459, 
461 ;  Michigan  Aluminum  Foundry  Co. 
V.  Aluminum  Castings  Co.,  190  Fed. 
879,  887.  And  compare  Mannington 
V.  Hocking  Valley  By.  Co.,  183  Fed. 
133,  140. 

The  Sherman  Act  "gives  no  new 
right  to  bring  a  suit  in  equity,  and  a 
careful  study  of  the  act  leads  to  the 
conclusion  that  3uits  in  equity  or  in- 
junction suits  by  other  than  the  gov- 
ernment of  the  United  States  are  not 
authorized  by  it."  Gulf,  C.  &  S.  F. 
B.  Co.  V.  Miami  S.  S.  Co.,  86  Fed.  407, 
420.  See  also  Post  v.  Southern  By. 
Co.,  103  Tenn.  184,  55  L.  B.  A.  481, 
52  S.  W.  301. 

*'The  anti-trust  law  of  July  2,  1890 
[Sherman  Act],  has  wrought  no  such 
change  in  the  law  as  will  enable  the 
court  to  enforce  its  provisions  in 
favor  of  a  private  party  by  a  bill  in 
equity.  Under  this  act,  the  only  rem- 
edy given  to  any   other  party  than 
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and  that  the  only  remedy  which  can  be  available  to  him  under  the 


the  government  of  the  United  States 
is  an  action  at  law  for  threefold  dam- 
ages, with  eo3ta  and  attorney's  fees, 
and  the  only  party  entitled  to  main- 
tain a  bill  in  equity  for  injunctive 
relief  for  an  alleged  violation  of  its 
provisions  is  the  United  States  by  its 
district  attorney,  on  the  authorization 
pf  the  attorney  general.''  Southern 
Indiana  Exp.  Co.  v.  United  States 
Exp.  Co.,  88  Fed.  659,  663,  aff'd  92 
Fed.  1022.  See  also  Po^t  v.  Southern 
By.  Co.,  103  Tenn.  184,  55  L.  B.  A. 
481,  52  S.  W.  301. 

''If  it  were  the  intention  of  the 
lawmakers  to  vest  in  every  irrespon- 
sible individual,  who  may  deem  him- 
self aggrieved,  the  right  to  invoke 
the  drastic  and  far-reaching  remedies 
conferred  by  the  act,  is  it  not  reason- 
able to  3uppose  that  they  would  have 
said  so  in  unambiguous  terms  f"  Pid- 
cock  V.  Harrington,  64  Fed.  821,  822. 
Mr.  Justice  Pitney,  however,  in  his 
dissenting  opinion  in  Paine  Lumber 
Co.,  Ltd.  V.  Neal,  244  U.  S.  459,  61 
L.  Ed.  1256,  says:  **Nor  U  the  omis- 
sion of  an  express  declaration  that 
persons  threatened  with  special  injury 
through  violations  of  the  act  may  have 
relief  by  injunction,  of  particular 
n^ignificance.  Declarations  of  that 
character  are  rarely  met  within  the 
legislation  of  Congress.  [A  marginal 
note  here  dropped  reads,  in  part,  as 
follows:  "Sec.  16  of  the  so-called 
Clayton  Act  *  *  ♦  contains  such 
a  provision ;  but  this  was  inserted  only 
because  some  of  the  federal  courts 
had  held — erroneously,  as  I  think — 
that  private  parties  could  have  no 
relief  by  injunction  against  threat- 
ened violations  of  the  Sherman  Act."] 
The  reason  13  not  far  to  seek.  By 
§  2  of  article  3  of  the  Constitution,  the 
judicial  power  is  made  to  extend  to 
'all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of 


the  United  States,'  etc.  TliU  had 
the  effect  of  adopting  equitable  reme- 
dies in  all  eases  arising  under  the 
Constitution  and  laws  of  the  United 
States  where  such  remedies  are  ap- 
propriate. The  federal  courts,  in  ex- 
ercising their  jurisdiction,  sre  not 
limited  to  the  remedies  existing  in  the 
courts  of  the  respective  states,  but 
are  to  grant  relief  in  equity  accord- 
ing to  the  principles  and  practice  of 
the  equity  jurisdiction  a^  established 
in  England.  *  *  »  To  speak  ac- 
curately, it  is  not  the  statute  that 
gives  a  right  to  relief  in  eqaitj,  but 
the  fact  that  in  the  particular  case 
the  threatening  effects  of  a  continuing 
violation  of  the  statute  are  such  as 
only  equitable  process  can  prevent. 
The  right  to  equitable  relief  does  not 
depend  upon  the  nature  or  source  of 
the  substantive  right  whose  violation 
is  threatened,  but  upon  the  conse- 
quences that  will  flow  from  its  viola- 
tion. ♦  ♦  »  The  fact  that  the 
threatened  invasion  of  plaintiff  *<? 
lights  will  amount  at  the  saxne  time 
to  an  offense  against  the  criminal 
laws  is  no  bar  to  relief  by  injunction 
at  the  instance  of  a  private  party- 
Ee  Debs,  158  U.  S.  564,  593,  39  L-  Ed- 
1092,  1105,  16  Slip.  Ct.  Eep.  900.  I 
find  nothing  in  the  letter  or  policy  ot 
the  Sherman  Act  to  exclude  the  ap' 
plication  of  the  ordinary  principles  ^' 
equity,  recognized  in  the  consti*^" 
•tional  grant  of  jurisdiction.  * 
The  special  duty  imposed  upon  the 
Attorney  General  and  the  district  at- 
torneys is  not  inconsistent  v^^ith  this 
view.  The  field  to  be  covered  by  s"^^ 
public  prosecutions,  and  the  objects 
sought  thereby,  are  quite  diff^'^" 
from  the  scope  and  effect  o£  ^^  *"' 
junction  granted  to  a  private  P^'^ 
threatened  with  special  and  irrepara- 
ble injury  to  his  property  ^^ 
through  a  violation  of  the  act*    ^^ 
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terms  of  the  statute  is  the  one  for  treble  damages  given  by  section 
7  of  the  act  •^ 

The  statute,  it  would  seem,  contemplates  not  only  unity  of  jurisdic- 
tion to  decree  its  enforcement  but  also  unity  of  power  to  initiate 
proceedings  to  procure  its  enforcement.**     It  has  been  held,  how- 


proceeding  by  the  district  attorney  is 
a  kind  of  equitable  quo  warranto,  cal- 
culated to  bring  the  entire  combina- 
tion to  an  end,  whether  it  be  in  the 
form  of  a  corporation  or  otherwise. 
But  there  may  be  and  are  cases  of 
direct  and  irreparable  injury  to 
private  parties  resulting  from  viola- 
tions of  the  act,  not  capable  of  being 
redressed  through  actions  at  law  under 
§  7;  and  justice  to  the  parties  ag- 
grieved requires  that  the  act  be  con- 
strued, if  the  language  admits  of  3uch 
a  construction  (and  I  think  it  does), 
so  as  to  allow  an  injunction  to  pre- 
vent irreparable  injury  to  a  private 
party,  otherwise  remediless,  without 
going  to  the  extent  of  dissolving  the 
combination  altogether,  which  in  some 
cases  might  not  be  a  matter  of  public 
interest  or  importance  unless  so  con- 
strued, the  act  must  operate  in  many 
instances  to  deprive  parties  of  a  right 
of  injunction  that  they  would  have 
had  without  it.  So  far,  at  least,  as 
boycotting  combinations  are  con- 
cerned,— and  this  case  is  of  that  char- 
acter,— the  act  creates  no  new  offense 
and  gives  no  new  right  of  action. ' ' 

A  state  cannot  injstitute  an  original 
suit  in  its  own  name  in  a  circuit  court 
under  section  4  when  the  injury  to 
its  proprietary  interests  is  remote  and 
indirect.  Minnesota  v.  Northern  Se- 
curities Co.,  194  TJ.  S.  48,  48  L.  Ed. 
870,  con3trued  in  Mr.  Justice  Pitney 's 
dissenting  opinion  (McKenna  and  Van 
Devanter,  JJ.,  concurring)  in  Paine 
Lumber  Co.,  Ltd.  v.  Neal,  244  U.  S. 
459,  61  L.  Ed.  1256,  as  denying  the 
right  of  a  private  person  to  maintain 
a  suit  for  an  injunction  under  section 
4    of    the    Sherman    Act    only    when 


such  person  has  not  been  directly  and 
specially  injured. 

81  National  Fireproofing  Co.  v. 
Mason  Builders'  Ass'n,  169  Fed.  259, 
263,  26  L.  B.  A.  (N.  S.)  148;  Greer, 
Mills  Sd  Co.  v.  StoUer,  77  Fed.  1,  3. 

But  for  section  7  of  the  Sherman 
Act  a  private  person  would  have  no 
standing  in  court  under  the  provisions 
of  such  act.  Pidcock  v.  Harrington, 
64  Fed.  821,  822. 

A  demurrer  for  multifariousness  will 
lie  to  a  bill  by  a  minority  stockholder 
to  set  aside  a  transfer  of  the  cor- 
porate property  and  assets,  alleged  to 
have  been  made  in  the  carrying  out 
of  a  combination  and  conspiracy  in 
restraint  of  trade,  and  to  recover 
treble  damages.  Metcalf  v.  American 
School  Furniture  Co.,  108  Fed.  909, 
aff'd  113  Fed.  1020.  See  aUo  Metcalf 
v.  American  School  Furniture  Co.,  122 
Fed.  115. 

S2  In  D.  B.  Wilder  Mfg.  Co.  v.  Corn 
Products  Befining  Co.,  236  IT.  S.  165, 
59  L.  Ed.  520,  Ann.  Cas.  1916  A  118 
(aff'g  11  Ga.  App.  588,  75  S.  E.  918), 
an  action  for  the  purchase  price  of 
goods  which  was  sought  to  be  de- 
fended on  the  ground  that  the  cor- 
porate seller  was  an  illegal  combina- 
tion (see  { 3402),  the  court  said: 
''Founded  upon  broad  conception^  of 
public  policy,  the  prohibitions  of  the 
statute  were  enacted  to  prevent  not 
the  mere  injury  to  an  individual 
which  would  arise  from  the  doing  of 
the  prohibited  acts,  but  the  harm  to 
the  general  public  which  would  be  oc- 
casioned by  the  evils  which  it  was 
contemplated  would  be  prevented,  and 
hence  not  only  the  prohibitions  of 
the  statute,  but  the  remedies  which 
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ever,  that  section  4  of  the  statute  does  not  affect  the  general  equity 
jurisdiction,  of  the  circuit  courts  of  the  United  States  ••  and  that 


it  provided,  were  eoextenaive  with 
such  conceptions.  Thus  the  statute 
expressly  cast  upon  the  Attorney  Gen< 
eral  of  the  United  States  the  responsi- 
bility of  enforcing  it^  provisions, 
making  it  the  duty  of  the  district 
attorneys  of  the  United  States  in  their 
respective  districts,  under  his  author- 
ity and  direction,  to  act  concerning 
any  violations  of  the  law.  And  in 
addition,  evidently  contemplating 
that  the  official  unity  of  initiative 
which  was  thus  created  to  give  effect 
to  the  statute  required  a  like  unity  of 
judicial  authority,  the  statute  in  ex- 
press terms  vested  the  circuit  court 
of  the  United  States  with  'jurisdic- 
tion to  prevent  and  restrain  violations 
of  this  act,'  and  besides  expressly  con- 
ferred the  amplest  discretion  in  such 
courts  to  join  such  parties  as  might  be 
deemed  necessary,  and  to  exert  3ueh 
remedies  as  would  fully  accomplish 
the  purposes  intended.  *  *  *  It  is 
true  that  there  are  no  words  of  ex- 
press exclusion  of  the  rights  of  in- 
dividuals to  act  in  the  enforcement 
of  the  statute,  or  of  courts  generally 
to  entertain  complaints  on  that  sub- 
ject. But  it  is  evident  that  such 
exclusion  must  be  implied  for  a  two- 
fold reason:  First,  because  of  the 
familiar  doctrine  that  'where  a  stat- 
ute creates  a  new  offense  and  de- 
nounces the  penalty,  or  gives  a  new 
right  and  declares  the  remedy,  the 
punishment  or  the  remedy  can  be  only 
that  which  the  statute  prescribes.' 
[Citing  ca^es.]  •  ♦  ♦  Second,  be- 
cause of  the  destruction  of  the  powers 
conferred  by  the  statute,  and  the  frus- 
tration of  the  remedies  which  it 
creates,  which  would  obviously  result 
from  admitting  the  right  of  an  in- 
dividual, as  a  mean3  of  defense  to  a 
suit  brought  against  him  on  his  in- 
dividual and  otherwise  legal  contract. 


to  assert  that  the  corporation  or  com- 
bination suing  had  no  legal  existence 
in  contemplation  of  the  anti-trust  act. 
This  is  apparent  since  the  power 
given  by  the  statute  to  the  Attorney 
General  is  inconsistent  with  the  ex- 
istence of  the  right  of  an  individual 
to  independently  act,  since  the  pur- 
pose of  the  statute  was  where  a  com- 
bination or  organization  was  found  to 
be  illegally  existing  to  put  an  end  to 
such  iUegal  existence  for  all  purposes, 
and  thus  protect  the  whole  public, — 
an  object  incompatible  with  the 
thought  that  such  a  corporation  should 
be  treated  83  legally  existing  for  the 
purpose  of  parting  with  its  property 
by  means  of  a  contract  of  sale,  and 
yet  be  held  to  be  civiUy  dead  for  the 
purpose  of  recovering  the  price  of 
such  sale,  and  then,  by  a  failure  to 
provide  against  its  future  exertion 
of  power,  be  recognized  as  virtually 
resurrected  and  in  possession  of  au- 
thority to  violate  the  law." 

Under  section  237  of  the  Judicial 
Code  (Fed.  St.  Ann.  1912  Supp.  vx>l. 
1,  p.  230),  one,  suing  in  a  state  court, 
who  pleads  the  Copyright  and  the 
Sherman  Acts  in  support  of  his  cause 
of  action,  may  upon  sustaining  an  ad- 
verse judgment  in  the  state  court  of 
last  resort,  carry  his  ease  to  the  Su- 
preme Court  of  the  United  States. 
Straus  V.  American  Publishers'  Ass'n, 
231  U.  S.  222,  58  L.  Ed.  192,  L.  B.  A. 
1915  A  1099,  Ann.  Cas.  1915  A  369, 
pretermitting  the  question  "whether 
an  original  action  can  be  maintained 
in  the  state  courts,  seeking  an  in- 
junction, and  to  recover  damages 
under  the  Sherman  law." 

•3  Re  Debs,  158  U.  S.  564,  39  L.  £d. 
1092,  denying  petition  for  writ  of 
habeas  corpus  in  United  States  v. 
Debs,  64  Fed.  724;  Bigelow  v.  Calu- 
met Sd  H.  Min.  Co.,  155  Fed.  869. 


5516 


Ch.54] 


Monopolies  and  Tbusts 


[§3398 


even  though  a  private  suit  for  an  injunction  cannot  be  maintained 
in  one  of  such  courts  as  involving  a  federal  question  arising  out  of 
tho  act,  the  same  facts  which  would  cause  the  jurisdiction  of  the  court 
to  attach  in  a  suit  by  the  government  for  an  injunction  may  give  a 
private  person  the  right  to  sue  for  an  injunction  in  such  court,  under 
its  general  equity  jurisdiction,  on  the  ground  of  diversity  of  citizen- 
ship.** So  also,  jurisdiction  over  a  bill  by  a  private  person  for  an 
injunction  under  the  Sherman  Act  may  attach  under  general  prin- 
ciples of  equity  jurisdiction  to  supply  an  adequate  remedy  which  the 
law  does  not  provide  and  to  prevent  a  multiplicity  of  suits.** 

But,  except  perhaps  as  to  suits  instituted  prior  to  the  passage  of  the 
Clayton  Act,  what  has  been  said  heretofore  in  this  section  relates  to  a 
question  which,  in  view  of  section  16  of  such  act,  is  no  longer  live, 
and,  therefore,  to  one  which  may  be  allowed  to  rest  without  further 
discussion.  What  the  (ourts  were,  perhaps,  unable  to  do,  namely, 
give  a  private  person  the  right  to  sue,  under  the  Sherman  Act,  to  en- 
join its  violation.  Congress  could  do  and  has  done.  Section  16  of 
the  Clayton  Act  expressly  authorizes  the  issuance  by  a  federal  court 
of  an  injunction  at  the  suit  of  a  private  person  ''against  threatened 


MBlgelow  v.  Calumet  &  H.  Min. 
Co.,  155  Fed.  869. 

Illinois  stockholder  in  a  New  Jer- 
sey corporation  doing  bu3ine88  and 
owning  property  in  Illinois  held  to 
have  the  right  to  sue  in  the  state 
courts  of  Illinois  to  enjoin  the  sale 
of  the  property  of  the  corporation  in 
Illinois  and  the  closing  out  of  its 
business  therein  in  furtherance  of  a 
trust  scheme.  Harding  v.  American 
Glucose  Co.,  182  111.  551,  55  N.  £. 
577,  64  L.  B.  A.  738,  74  Am.  St.  Bep. 
189,  writ  of  error  dismissed  187  U.  S. 
651,  47  L.  Ed.  349.  See  also  Dunbar 
y.  American  Telephone  &  Telegraph 
Co.,  238  HI.  456,  87  N.  E.  521,  a  suit 
by  minority  stockholders  in  an  1111- 
nois  corporation  to  have  a  sale  to 
a  foreign  corporation  of  the  majority 
of  the  stock  of  the  Illinois  corporation 
set  aside,  and  for  injunctive  and 
other  relief,  it  being  alleged  that  the 
stock  was  purchased  by  the  fareign 
corporation  as  a  3tep  in  the  creation 
of  a  monopoly,  wherein  the  Supreme 
Court  of  Illinois  said:     '^It  must  be 


borne  in  mind  all  the  while  that  in 
this  proceeding  a  court  of  equity  is 
seeking  to  protect  the  public  against 
an  infringement  of  the  public  policy 
of  the  state,  and,  having  determined 
that  the  transactions  in  question  in 
their  purpose  and  inevitable  tendency 
are  to  stifle  competition  and  create  a 
monopoly  of  a  business  impressed  with 
a  public  character,  the  court  will  not 
be  deterred  from  administering  full 
relief  by  forms  of  procedure  or  tech- 
nical rules  which  might  control  its 
action  under  other  circumstances. 
Begard  for  the  public  welfare  is  the 
highest  law  of  the  land.'' 

SSBlindell  v.  Hagan,  54  Fed.  40, 
aff'd  56  Fed.  696. 

"We  do  not  doubt  the  general  juris- 
diction of  the  circuit  court  as  a  court 
of  equity  to  afford  preventive  relief 
in  a  proper  case  against  threatened 
injury  about  to  result  to  an  individual 
from  any  unlawful  agreement,  com- 
bination, or  conspiracy  in  restraint  of 
trade."  Gulf,  C.  Sc  S.  F.  By.  Co.  v. 
Miami  S.  S.  Co.,  86  Fed.  407,  421. 
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loss  or  damage  by  a  violation  of  the  anti-trust  laws  ««  •  •  •  when 
and  under  the  same  conditions  and  principles  as  injunctive  relief 
against  threatened  conduct  that  will  cause  loss  or  damage  is  granted 
by  courts  of  equity,  under  the  rules  governing  such  proceedings,  and 
upon  the  execution  of  proper  bond,''  etc.,  except  against  a  common 
carrier  subject  to  the  provisions  of  the  Interstate  Commerce  Act  in 
respect  of  any  matter  subject  to  the  regulation,  supervision  or  other 
juriijdiction  of  the  Interstate  Commerce  Commission.  While  it  has 
been  said  that  this  section  of  the  more  recent  Federal  Anti-Trust  Act 
has  no  retroactive  effect,*^  it  has  also  been  declared  that  it  would  not 
be  giving  a  retrospective  operation  thereto  for  the  Supreme  Court  of 
the  United  States  to  grant  an  injunction  thereunder  at  the  suit  of 
private  persons  even  though  the  final  decree  of  the  district  court  which 
was  adverse  to  the  complainants  was  entered  before  the  act  took 
effect,  since  such  relief  would  operate  only  in  f uturo.** 

• 
§  3399.  Belief  awarded  goveniment.    The  jurisdiction  of  the  fed- 
eral courts  to  prevent  and  restrain  violations  of  the  federal  anti-trust 
laws  "^  is  broad  and  comprehensive  ^  but  the  character  of  the  relief 


SB  As  to  what  is  included  in  the  term 
' '  antitrust  laws ' '  as  used  in  the  Clay- 
ton Act,  see  noite  67,  §  3386,  supra. 

S7  Union  Pac.  R.  Co.  v.  Frank,  226 
Fed.  906,  911. 

WPer  Mr.  Ju3tice  Pitney,  dissent- 
ing, in  Paine  Lumber  Co.,  Ltd.  v. 
Neal,  244  TJ.  S.  459,  61  L.  Ed.  1256, 
"In  an  equity  suit  for  injunction," 
said  Justice  Pitney,  "the  reviewing 
court  should  decide  the  case  according 
to  the  law  as  it  exists  at  the  time 
of  its  decision." 

99  Petition  in  a  3uit  under  the  Sher- 
man Act  to  enjoin  a  combination  in 
restraint  of  trad^  will  be  dislnissed 
as  to  secretaries  of  defendant  corpora- 
tions who  had  no  part  in  forming  the 
combination  and  did  nothing  in  con- 
nection with  it  except  to  attest  in 
their  official  characters  papers  exe- 
cuted by  their  corporations.  United 
States  V.  Standard  Sanitary  Mfg.  Co., 
191  Fed.  172,  194  (decree  awarding 
injunction  affirmed  226  U.  S.  20,  57  L. 
Ed.  107). 


90<<0ur  power,"  said  the  court  in 
United  States  v.  E.  I.  Du  Pont  de 
Nemours  &  Co.,  188  Fed.  127,  153,  "is 
defined  in  the  fourth  section  of  the 
Anti-Trust  Act.  That  section  invests 
us  'with  jurisdiction  to  prevent  and 
restrain  violations'  of  the  act.  The 
same  section  provides  that  the  petition 
may  contain  a  prayer  that  the  viola- 
tion of  law  therein  alleged  ^  shall  be 
enjoined  or  otherwise  prohibited.'  It 
is  our  purpose,  as'  it  is  our  duty,  to 
exert  the  power  thus  conferred  on  U3 
to  the  extent  necessary  to  'prevent 
and  restrain'  further  violations  of  the 
act.  In  other  words,  the  relief  we 
can  give  in  this  proceeding  is  pre- 
ventive and  injunctive  only.  If  our 
decree,  limited  to  that  purpose,  shall 
necessitate  a  discontinuance  of  present 
business  methods,  it  is  only  beeause 
those  methods  are  illegal.  The  inci- 
dental results  of  a  sweeping  injunction 
majr  be  serious  to  the  parties  imme- 
diately concerned ;  but  in  carrying  out 
the   command   of  ^the   statute,  which 
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awarded  in  a  suit  invoking  eruch  jurisdiction  will  be  influenced  by 


is  as  obligatory  upon  this  court  as  it 
is  upon  the  parties  to  thi^  suit,  such 
results  should  not  stay  our  hand.  They 
should  only  challenge  our  care  that 
our  decree  be  no  more  drastic  than 
the  facts  of  the  case  and  the  law  de- 
mand. ' ' 

Whether  proceedings  in  a  suit  to 
enjoin  a  violation  of  the  Sherman  Act 
shall  be  postponed,  on  motion  of  the 
defendants,  until  after  the  termina- 
tion of  a  subsequently  instituted 
criminal  prosecution,  against  certain 
of  their  number,  under  such  act— ■ 
which  prosecution  is  based  on  the 
same  acts  as  is  the  suit  for  an  injunc- 
tion— in  order  that  the  natural  per- 
sons who  are  defendants  in  each  may 
testify  fully  and  freely  in  the  equity 
suit  without  fear  that  their  testimony 
will  be  used  against  them  in  the  crim- 
inal prosecution,  is  a  matter  which 
lies  within  the  sound  discretion  of 
the  trial  court.  Standard  Sanitary 
Mfg.  Co.  V.  United  States,  226  U.  S. 
20,  57  L.  Ed.  107,  aff'g  191  Fed.  172, 
192.  In  thus  holding,  Mr.  Justice  Mc- 
Kenna,  delivering  the  opinion  of  the 
Supreme  Court,  said:  ''Error  is  as- 
signed on  the  action  of  the  circuit 
court  in  not  granting  a  motion  made 
by  defendants  for  an  enlargement  of 
time  to  take  testimony,  on  the  ground 
that  they  had  been  prevented,  by  the 
action  of  the  government  in  institut- 
ing criminal  proceedings,  from  prop- 
erly presenting  their  defense.  The 
question  arose  upon  the  action  of  wit- 
nesses who  were  subpoenaed  and  called 
by  the  Colwell  Lead  Company,  they 
being  officers  of  some  of  the  other 
manufacturers.  The  government  ap- 
prehending, and  as  it  now  contends, 
that  the  witnesses  were  called  to  give 
them  immunity  from  a  criminal  prose- 
cution which  was  then  pending  in 
Michigan,  notified  them  that  if  they 
testified   they   would   do  »o   at   their 


peril,  ad  immunity  could  only  be 
claimed  by  witnesses  for  the  govern- 
ment. The  witnesses  thereupon,  upon 
the  advice  of  counsel,  refused  to  ten- 
tify,  leaving,  as  it  is  contended,  the 
Colwell  Company  particularly,  and  the 
other  defendants  as  well,  without 
the  evidence  such  witnessed  could  have 
given,  and  which,  it  ifi  said,  they  did 
give  subsequently  in  the  criminal 
trial.  Whether  the  testimony,  if 
giveuj  would  have  conferred  immu- 
nity, we  are  not  called  upon  to  de- 
termine. The  only  question  is  as  to 
the  extent  of  the  court's  discretion 
in  such  circumstances.  The  Sherman 
Act  provides  for  a  criminal  proceed- 
ing to  punish  violations,  and  suits  in 
equity  to  restrain  such  violations,  and 
the  3uits  may  be  brought  simulta- 
neously or  successively.  The  order  of 
their  bringing  must  depend  upon  the 
government;  the  dependence  of  their 
trials  cannot  be  fixed  by  a  hard-and- 
fast  rule,  or  made  imperatively  to 
turn  upon  the  character  of  the  suit. 
Circumstances  may  determine  and  are 
for  the  consideration  of  the  court. 
An  imperative  rule  that  the  civil  suit 
must  await  the  trial  of  the  criminal 
action  might  result  in  injustice  or  take 
from  the  statute  a  great  deal  of  i*ts 
power.  Besides  a  suit  by  the  govern- 
ment, there  may  be  an  action  for  dam- 
ages by  a  'person  injured  by  reason 
of  anything  forbidden  by  the  act.' 
Must  it  also  waitt  Indeed,  the  rea- 
sons urged  for  the  rule,  if  logically 
extended,  would  compel  the  postpone- 
ment of  the  enforcement  of  the  civil 
remedies  until  the  exhaustion  of  crim- 
inal prosecutions  or  their  expiration 
by  lapse  of  time.  Until  either  event 
occurs,  the  danger  of  incrimination 
cannot  be  said  to  have  passed.  It  is 
manifest,  therefore,  that  the  most 
favorable  view  which  can  be  taken 
.of   the  rights  of   defendants  in  .such 
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several  important  considerations**  which  will  be  noted  hereafter. 
In  the  American  Tobacco  Case  wherein  the  conclusion  of  the  Su- 
preme Court  was  **that  the  combination  as  a  whole,  involving  all  its 
co-operating  or  associated  parts,  in  whatever  form  clothed,  con- 
stitutes a  restraint  of  trade  within  the  1st  section,  and  an  attempt 
to  monopolize  or  a  monopolization  within  the  2d  section  of  the  anti- 
trust act,*'  such  court  approaching  the  subject  of  relief,  said:  **Such 
subject  necessarily  takes  a  twofold  aspect, — ^the  character  of  the  per- 
manent relief  required,  and  the  nature  of  the  temporary  relief  es- 
sential to  be  applied  pending  the  working  out  of  permanent  relief  in 
the  event  that  it  be  found  that  it  is  impossible,  under  the  situation 
as  it  now  exists,  to  at  once  rectify  such  existing  wrongful  condition.  In 
considering  the  subject  from  both  of  these  aspects  three  dominant  in- 
fluences must  guide  cfur  action :  1.  The  duty  of  giving  complete  and 
efiScacious  effect  to  the  prohibitions  of  the  statute;  2,  the  accom- 
plishing of  this  result  with*as  little  injury  as  possible  to  the  interest 
of  the  general  purblic ;  and,  3,  a  proper  regard  for  the  vast  interests 
of  private  property  which  may  have  become  vested  in  many  persons 
as  a  result  of  the  acquisition,  either  by  way  of  stock  ownership  or 
otherwise,  of  interests  in  the  stock  or  securities  of  the  combination 
without  any  guilty  knowledge  or  intent  in  any  way  to  become  actors 
or  participants  in  the  wrongs  which  we  find  to  have  inspired  and 
dominated  the  combination  from  the  beginning."  ^ 


3ituation  is  that  they  depend  upon  the 
discretion  of  the  court  in  the  partic- 
ular case.  We  find  no  abuse  of  such 
discretion  in  the  case  at  bar. ' ' 

M  Where  a  combination  of  ocean- 
steamship  companies,  attacked  by  the 
government  under  the  Sherman  Act, 
has  been  dissolved  by  the  European 
war^  and  the  question  of  its  illegality 
has  thus  assumed  a  moot  character, 
the  Supreme  Court,  on  appeal,  will, 
since  it  may  not  decide  such  question 
on  the  merit3,  reverse  the  adverse  de- 
cree sustained  by  the  government  and 
remand  the  case  with  directions  to 
dismiss  the  bill  without  prejudice  to 
the  government's  right  to  assail,  in 
the  future,  any  actual  contract  or  com- 
bination deemed  inimical  to  the  Anti- 
Trust  Act.  United  States  v.  Hamburg- 
Amerikanische  Packetfahrt- Action  Ge- 


sellschaft,  239  U.  8.  466,  60  L.  Ed. 
387,  rev'g  United  States  v,  Ham- 
burgh-American S.  S.  Line,  216  Fed. 
971,  and  distinguishing  Southern  Pac. 
Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  U.  8.  498^  55  L.  Ed. 
310,  and  United  States  v.  Trans- 
Missouri  Freight  Ass  'n,  166  U.  S.  290, 
41  L.  Ed.  1007.  Followed  in  United 
States  y.  American- Asiatic  Steamship 
Co.,  242  U.  S.  537,  61  L.  Ed.  479, 
rev'g  United  States  v.  Prince  Line, 
220  Fed.  230. 

98  United  States  v.  American  To- 
bacco Co.,  221  U.  S.  106,  55  L.  Ed. 
663.  Continuing,  the  court  3aid: 
''Looking  at  the  situation  as  we  have 
hitherto  pointed  it  out,  it  involves 
difficulties  in  the  application  of  reme- 
dies greater  than  have  been  presented 
by  any  case  involving  the  anti-trost 
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Ordinarily  where  acts  have  been  done  in  violation  of  the  Sherman 
Act,  adequate  measure  of  relief  will  result  from  restraining  the  doing 


law  whieh  has  been  hitherto  con- 
sidered by  thi3  court:  Firsti  Because 
in  this  case  it  is  obvious  that  a  mere 
decree  forbidding  stock  ownership  by 
one  part  of  the  combination  in  an- 
other part  or  entity  thereof  would 
afford  no  adequate  measure  of  relief , 
since  different  ingredients  of  the  com- 
bination would  remain  unaffected,  and. 
by  the  very  nature  and  character  of 
their  organization  would  be  able  to 
continue  the  wrongful  situation  which 
it  is  our  duty  to  destroy.  Second. 
Because  the  methods  of  apparent 
ownership  by  which  the  wrongful  in- 
tent was^  in  part,  carried  out,  and 
the  subtle  devices  which  ♦  •  ♦ 
\vere  resorted  to  for  the  purpose  of 
accompli;3hing  the  wrong  contem- 
plated^ by  Avay  of  ownership  or  other- 
wise, are  of  such  a  character  that  it 
is  difficult,  if  not  impossible,  to  formu- 
late a  remedy  which  could  restore  in 
their  entirety  the  prior  lawful  condi- 
tions. Third.  Because  the  methods 
devi3ed  by  which  the  various  essential 
elements  to  the  successful  operation 
of  the  tobacco  business  from  any  par- 
ticular aspect  have  been  so  separated 
under  various  subordinate  combina- 
tions, yet,  so  unified  by  way  of  the 
control  worked  out  by  the  scheme  here 
condemned^  are  so  involved  that  any 
specific  form  of  relief  which  we  might 
now  order  in  substance  and  effect 
might  operate  really  to  injure  the 
public,  and,  it  may  be,  to  perpetuate 
the  wrong.  ♦  *  ♦  We  might  at 
once  resort  to  one  or  the  other  of  two 
general  remedies, — (a)  the  allowance 
of  a  permanent  injunction  restraining* 
the  combination  ajs  a  universality,  and 
all  the  individuals  and  corporations 
which  form  a  part  of  or  co-operate  in 
it  in  any  manner  or  formi  from  con- 
tinuing to  engage  in  interstate  com- 
merce  until   the   Illegal   situation    be 


cured,  ♦  ♦  ♦  or  (b)  to  direct  the 
appointment  of  a  receiver  to  take 
charge  of  the  assets  and  property  in 
this  country  of  the  combination  in  all 
its  ramifications,  for  the  purpose  of 
preventing  a  continued  violation  of 
the  law,  and  thus  working  out,  by  a 
sale  of  the  property  of  the  combina- 
tion or.  otherwise,  a  condition  of 
things  which  would  not  be  repugnant 
to  the  prohibitions  of  the  act.  But, 
having  regard  to  the  principles  which 
we  have  said  must  control  our  action, 
we  do  not  think  we  can  now  direct  the 
immediate  application  of  either  of 
these  remedies.  *  *  ♦  'We  think 
so  far  as  the  permanent  relief  to  be 
awarded  is  concerned,  we  should  de- 
cree as  follows:  Ist.  That  the  com- 
bination, in  and  of  itself,  as  well  as 
each  and  all  of  the  elements  compos- 
ing it,  whether  corporate  or  individual, 
whether  considered  collectively  or  sep- 
arately, be  decreed  to  be  in  restraint 
of  trade  and  an  attempt  to  monopo- 
lize and  a  monopolization  within  the 
1st  and  2d  sections  of  the  Anti-Trust 
Act.  2d.  That  the  court  below  in 
order  td  give  effective  force  to  our 
decree  in  this  regard,  be  directed  to 
hear  the  parties,  by  evidence  or  other- 
wise, a^  it  may  be  deemed  proper, 
for  the  purpose  of  ascertaining  and 
determining  upon  some  plan  or  method 
of  dissolving  the  combination  and  of 
recreating,  out  of  the  elements  now 
composing  it,  a  new  condition  which 
^hall  be  honestly  in  harmony  with  and 
not  repugnant  to  the  law.  3d.  That 
for  the  accomplishment  of  these  pur- 
poses, taking  into  view  the  difficulty 
of  the  situation,  a  period  of  six  months 
is  allowed  from  the  receipt  of  our 
mandate,  with  leave,  however,  in  the 
event,  in  the  judgment  of  the  court 
below,  the  necessitie3  of  the  situation 
require,   to   extend   such   period   to  a 
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of  such  acts  in  the  future,*®  but  **  where  the  condition  which  has  been 
brought  about  in  violation  of  the  statute,  in  and  of  itself  is  not  only  a 
continued  attempt  to  monopolize,  but  also  a  monopolization,  the  duty 
to  enforce  the  statute  requires  the  application  of  broader  and  more 
controlling  remedies.  As  penalties  which  are  not  authorized  by  law 
may  not  be  inflicted  by  judicial  authority,  it  follows  that  to  meet  the 
situation  with  which  we  are  confronted  the  application  of  remedies 
two-fold  in  character  becomes  essential :  1st.  To  forbid  the  doing  in  the 
future  of  acts  like  those  which  we  have  found  to  have  been  done  in 
the  past  which  would  be  violative  of  the  statute.  2d.  The  exertion  of 
such  measure  of  relief  as  will  effectually  dissolve  the  combination 
found  to  exist  in  violation  of  the  statute,  and  thus  neutralize  the 
extension  and  continually  operating  force  which  the  possession  of  the 
power  unlawfully  obtained  has  brought  and  will  continue  to  bring 
about."  •* 


further  time  not  to  exceed  sixty  days. 
4th.  That  in  the  event,  before  the 
expiration  of  the  period  thus  fixed, 
a  condition  of  disintegration  in  har- 
mony with  the  law  is  not  brought 
about,  either  as  the  consequence  of 
the  action  of  the  court  in  determining 
an  i^sue  on  the  subject,  or  in  accepting 
a  plan  agreed  upon,  it  shaU  be  the 
duty  of  the  court  either  by  way  of 
an  injunction  restraining  the  move- 
ment of  the  products  of  the  combina- 
tion in  the  channels  of  interstate  or 
foreign  commerce,  or  by  the  appoint- 
ment of  a  receiver,  to  give  effect  to 
the  requirements  of  the  statute.  Pend- 
ing the  bringing  about  of  the  result 
just  stated,  each  and  all  of  the  de- 
fendants, individuals  as  well  as  cor- 
porations, should  be  restrained  from 
doing  any  act  which  might  further 
extend  or  enlarge  the  power  of  the 
combination,  by  any  means  or  device 
whatsoever.  In  view  of  the  consider- 
ations we  have  stated,  we  leave  the 
matter  to  the  court  below  to  work 
out  a  compliance  with  the  law  with- 
out unnecessary  injury  to  the  public 
or  the  rights  of  private  property." 

98  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  R.  A. 


(N.  S.)  834,  Ann.  Cas.  1912  D  734, 
citing  Swift  &  Co.  v.  United  States, 
196  U.  S.  375,  49  L.  Ed.  518. 

Notwithstanding  certain  of  the  un- 
fair practices  complained  of  have 
ceased,  some  even  before  the  petition 
was  filed,  and  there  is  no  reason  to 
suppose  that  they  will  again  be  re- 
sumed, defendants  in  a  suit  by  the 
government  under  the  Sherman  Act 
''are  in  no  position  to  complain 
against  a  decree  of  court  specifically 
forbidding  them  from  any  resumption 
of  practices  which  were  merely  the 
incidental  manifestations  from  time  to 
time  of  a  purpose  whicli  actuated  them 
throughout  their  whole  progress.'* 
United  States  v.  Corn  Products  Ee- 
fining  Co.,  234  Ted.  964,  1015. 

An  injunction  under  section  4  of  the 
Sherman  Act  is  not  granted  as  a  rem- 
edy for  past  violations  of  such  act  but 
is  directed  against  present  and  future 
violations  thereof.  United  States  v. 
,  United  States  Steel  Corporation,  223 
Fed.  55,  59  (per  Buffington,  Circuit 
Judge). 

94  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  Ed.  619,  34  L.  E.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D  734.  ''In 
applying  remedies  for  this  purpose," 
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Dissolution  will  be  decreed  when  necessary  in  order  to  make  in- 


continued  the  eourt,  "the  fact  mnst 
not  be  overlooked  that  injury  to  the 
public  hj  the  prevention  of  an  undue 
restraint  on,  or  the  monopolization  of, 
trade  or  commerce,  is  the  foundation 
upon  which  the  prohibitions  of  the 
statute  rest^  an^  moreover  that  one  of 
the  fundamental  purposes  of  the  stat- 
ute is  to  protect,  not  to  destroy,  rights 
of  property."  See  also  United  States 
V.  Terminal  R.  Ass  'n,  224  U.  S.  383,  56 
L.  Ed.  810,  quoting  in  part  the  state- 
ment appearing  supra,  this  note. 

"Where  the  evil  effects  of  past  un- 
due restraint  or  monopoly  continue  to 
be  effective  and  harmful  when  the  pro- 
ceeding is  begun — ^that  is,  'where  the 
inherent  nature  of  the  contemplated 
acts'  is  such  as  to  bring  about  their 
continuance  and  repetition,  or  where, 
to  use  the  expressive  language  of  the 
Supreme  Court  in  the  Standard  Oil  . 
Case,  *  *  *  a  'perennial  viola- 
tion' of  the  [Sherman]  act  exists — ^the 
jurisdiction  to  restrain  present  and 
■prevent  future  violations  vests  under" 
section  4  of  such  act.  United  States  v. 
United  States  Steel  Corporation,  223 
Fed.  55,  59  (per  Buffington,  Circuit 
Judge),  denying  a  decree  dissolving 
the  United  States  Steel  Corporation. 
At  another  place  in  his  opinion  in  this 
case  Judge  Buffington  said:  ' '  What  is 
meant  by  the  phrase  'the  inherent  na- 
ture of  its  contemplated  acts,'  [Nash 
V.  United  States,  229  U.  S.  373,  57  L. 
Ed.  1238]  which  violate  the  statute 
when  an  illegal  combination  is  orig- 
inally formed,  and  which,  continuing, 
because  inherent  elements  warrant  its 
dissolution  whenever  questioned,  is  il- 
lustrated by  what  was  found  to  be  the 
fact  in  the  Standard  Oil  Case.  There 
the  court  based  its  right  and  duty  to 
dissolve  the  Standard  Oil  Company  on 
the  two  facts  that:  First,  the  Stand- 
ard  Oil  Company  •  •  ♦  destroyed 
the  'potentiality  of  competition';  and, 


second,  that  it  was  'a  monopolization 
bringing  about  a  perennial  violation 
of  the  second  section  of  the  act.' 
•  *  *  At  this  point  we  deem  it 
proper  to  specially  note  these  vitally 
important  terms  used  by  the  Supreme 
Court,  viz.,  the  destruction  of  'the 
potentiality  of  competition,'  and  the 
'perennial  violation'  of  the  statute. 
For  when  it  comes  to  the  question  of 
the  dissolution  of  the  combination,  and 
that  is  the  phase  of  this  case  we  are 
now  considering,  a  dissolution  must  be 
decreed  whenever  the  inherent  nature 
of  its  contemplated  acts  is  such  that 
from  its  very  nature  the  combination 
was  bound  to  destroy  '  the  potentiality 
of  competition,'  and  these  violations 
were,  from  its  inherent  nature,  bound 
to  be  perennial.  In  other  words,  the 
Standard  Oil  Company  had  to  be  dis- 
solved because  its  inherent  nature  was 
such  that  it  was  bound  to  destroy  the 
power  to  compete  in  petroleum,  and  it 
would  not  be  heard  to  say  it  had  no 
intent  to  destroy  competition  when  its 
inherent  nature  had  made  it  do  so.  It 
therefore  follows  that,  if  such  destruc- 
tion of  the  power  of  cpmpetition  and 
that  by  perennial  violation  thus  evi- 
denced the  original  inherent  illegal 
nature  of  the  combination,  it  would 
seem  that  if  a  long  series  of  year?  had 
not  resulted  in  a  combination  either 
destroying  actual  competitioa  of 
others,  or  of  their  power  to  compete, 
or  had  not  resulted  in  the  long  years 
of  the  combination's  business  in  con- 
stant, perennial  violations  of  law,  it 
could  not  reasonably  be  held  that  the 
inherent  original  nature  of  such  com- 
bination was  anch  as  to  make  it  un- 
lawful when  originally  created  and 
liable  to  dissolution  whenever  after- 
wards challenged.  Ou  the  contrary, 
it  would  seem  that  the  acts  of  a  com- 
bination are  fair  tests  of  the  real 
inherent   nature  of  the  combination^ 
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junctive  relief  effective,**  but  such  time  will  be  allowed  for  the  making 
of  the  readjustment  required  as  will  prevent,  if  possible,  disastrous 


and  that  in  such  case  the  time-tried 
rule,  'By  their  fruits  ye  shall  know 
them/  might  well  serve  to  best  gauge 
the  source  or  tree  from  or  on  which 
the  fruit  matured."  United  States  v. 
United  States  Steel  Corporation,  223 
Fed.  55,  115  (per  Buffington,  Circuit 
Judge)  denying  a  decree  dissolving  the 
United  States  Steel  Corporation. 

The  dissolution  of  a  combination, 
illegal  under  the  Sherman  Act,  held 
not  to  be  defeated  by  the  objection 
either  that  a  dissolution  will ' '  have  an 
immediate  and  disastrous  effect  upon 
the  foreign  trade ' '  or  that  *  *  a  dissolu- 
tion will  involve  the  expenditure  of 
large  sums  of  mt)ney  to  readapt  the 
several  plants  to  stand  upon  a  self- 
subsisting  basis."  United  States  v. 
Corn  Products  Refining  Co.,  234  Fed. 
964,  1016. 

W  United  States  v.  United  States 
Steel  Corporation,  223  Fed.  55,  59  (per 
BufSngton,  Circuit  Judge).  See  also 
United  States  v.  E.  I.  Du  Pont  de 
Nemours  &  Co.,  188  Fed.  127. 

United  States  V.  Com  Products  Be- 
fining  Co.,  234  Fed.  964,  was  a  suit  by 
the  government,  under  the  Sherman 
Act,  against  various  corporations  and 
certain  of&cers  and  dirjectors  thereof 
in  which  it  was  prayed  that  the  de- 
fendants be  declared  to  be  combina- 
tions in  restraint  of  trade  in  starch, 
^ucose,  etc.,  and  to  be  attempting  to 
monopolize  such  trade;  that  the  de- 
fendants be  decreed  to  have  entered 
into  contracts  in  restraint  of  interstate 
and  foreign  trade  in  such  commodities 
and  to  be  engaged  in  an  effort  to  re- 
strain and  destroy  trade  therein;  that 
the  principal  corporate  defendant  be 
adjudged  a  combination  in  restraint  of 
trade  in  starch,  glucose,  etc.,  and  a 
monopolization  thereof,  and  that  there 
be  granted  such  other  relief  as  might 
be    necessary.     Upon    the    facts,    as 


set  out  in  extenso  in  its  opinion, 
the  court  fdund  that  certain  cor- 
porate reorganizations  were  for  the 
purpose  of  monopolizing  and  re- 
straining trade  in  the  manufacture 
of  glucose  and  starch;  that  the  de- 
fendants had  attempted  and  were  at- 
tempting to  monopolize  the  trade  in 
mixed  syrups,  consisting  of  from  85  to 
90  per  cent,  glucose  and  the  balance 
favoring  matter;  that  the  defendants 
had  attempted  and  were  attempting  to 
monopolize  the  trade  in  glucose  and 
starch  and  derivatives  thereof;  that 
the  corporate  consolidations  set  out  in 
the  petition  were  made  for  the  purpose 
of  restraining  competition  in  domestic 
and  foreign  commerce  in  starch  and 
glucose  and  their  derivatives;  that  the 
dismantling  of  certain  plants  by  the 
•defendants  was  done  for  the  purpose 
of  monopolizing  or  restraining  trade; 
that  in  two  instances  the  defendants 
exacted,  from  the  owners  of  plants 
purchased,  contracts  not  to  engage  in 
the  trade  and  that  this  was  done  with 
the  purpose  of  monopolizing  the  indus- 
try; that  the  defendants  engaged  be- 
tween certain  dates  in  a  profit-sharing 
plan,  and  that  this  was  part  of  an 
attempt  to  monopolize  and  restrain 
commerce;  that  the  defendants  guar- 
anteed their  prices  against  decline  in 
many  instances  (but  that  it  made  no 
finding  as  to  the  purpose  with  which 
this  was  done);  that  the  defendants 
attempted  by  threats  to  prevent  the 
erection  of  the  plant  of  a  certain  com- 
pany; that  they  subsequently  sue- 
c ceded  in  restricting  the  grind  of  that 
company  by  agreement;  that  they 
secretly  and  deceitfully  sold  at  un- 
profitable prices  a  part  of  the  product 
of  that  company,  representing  that  it 
came  from  outside  producers  when,  in 
fact,  it  was  owned  by  them;  that  the 
last  two  mentioned  devices  were  with 
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results  to  the  public  from  the  accomplishing  of  the  dissolution  or- 
dered.** 

If  ^  combination  was  illegal  at  its  inception,  it  should  be  dissolved, 
since  **only  thus  can  its  inherent  nature  be  pi:evented  from  continu- 
ing to  work  further  ^violations  of  the  statute."  ^  It  is  no  objection  to 
the  decreeing  a  dissolution  of  a  monopolistic  combination  that  the 
units  combined  were  noncompeting  when  each  one  of  such  units  rep- 
resents a  phase  of  the  general  business  illegally  controlled.^ 


the  purpose  of  monopolizing  and  re- 
straining commerce;  that  the  defend- 
ants attempted  to  restrict  the  grind 
of  still  another  company  and  insti- 
tuted a  competition  in  candy  at  less 
than  cost  for  the  purpose  of  impeding 
the  business  of  that  company  and  of 
securing  to  itself  the  custom  of  candy 
manufacturers,  and  that  this  was  done 
with  monopolistic  intent;  that  during 
certain  years  the  defendants,  having 
control  of  the  prices  at  which  glucose 
and  starch  could  be  manufactured, 
lowered  prices  to  a  sum  less  than  a 
fair  profit,  for  the  purpose  of  securing 
the  trade  to  themselves,  and  harassing, 
annoying,  and,  if  possible,  driving  out 
their  competitors,  and  that  this  was 
done  with  monopolistic  intent;  that 
the  defendants  had,  since  a  certain 
date,  endeavored  to  secure  to  them- 
eelves  by  low  prices  as  much  as  pos- 
ffible  of  the  trade  in  mixed  syrup  of  a 
particular  kind  and  that  this  was  done 
with  monopolistic  intent,  and  that  the 
defendants  had  not  used  their  switch- 
ing roads  since  a  specified  time  as  a 
covert  means  of  obtaining  rebates. 
The  «ourt,  however,  declined  to  find 
that  the  defendants  fixed  any  resale 
prices.  Holding  the  principal  corpo- 
rate defendant  to  be  an  illegal  com- 
bination, the  court  awarded  an  injunc- 
tion which  would  cover  in  detail 
specific  •matters  considered  ''such  as 
profit-sharing,  a  low-price  campaign, 
bogus  independents,  price  agreements, 
attempts  in  any  way  to  prevent  the 
entry  of  others  into  the  industry,  or  to 
secure  agreements  to  restrict  competi- 


tion from  those  already  in,  and  such 
other  details  as''  should  be  appropri- 
ate, and  also  decreed  that  the  princi- 
pal corporate  defendant  be  dissolved. 

In*  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  02,  it  was  found  that 
contracts  relating  to  certain  raw-paper 
stock  whereby  the  trade  was  prevented 
from  obtaining  such  stock,  the  acquisi- 
tion of  competing  plants,  businesses 
and  stock  houses,  the  dismantling  of 
acquired  plants,  the  restraining  of 
their  vendors  from  re-entering  the 
business,  the  imposing  on  dealers  of 
arbitrary  and  oppressive  terms  of  sale 
and  other  regulations,  the  arbitrary 
enforcement  of  the  same  through  the 
establishment  of  a  system  of  espionage 
and  the  keeping  of  records  of  viola- 
tions for  the  purpose  of  penalizing 
guilty  dealers,  the  limiting  of  the  num- 
ber of  dealers,  etc.,  resulted  in  a  mo- 
nopoly of  the  interstate  trade  in  pho- 
tographic ^applies,  in  violation  of  tho 
Sherman  Act,  and  such  monopoly  was 
(United  States  t.  Eastman  Kodak  Co. 
of  Now  York,  230  Fed.  622)  enjoined 
and  ordered  dissolved. 

•«  United  States  v.  B.  I.  Du  Pont  de 
Nemours  &  Co.,  188  Fed.  127,  154.  Seo 
also  American  Tobacco  Co.  v.  United 
States,  221  U.  S.  106,  55  L.  Ed.  653; 
Standard  Oil  Co.  ▼.  United  States,  221 
U.  S.  1,  55  L.  Ed.  619,  34  L.  B.  A.  (N. 
6.)  834,  Ann.  Cas.  1912  D  734. 

97  United  States  v.  United  States 
Steel  Corporation,  223  Fed.  55,  64  (per 
BufSngton,  Circuit  Judge). 

96  United  States  v.  Eastman  Kodak 
Co.  of  New  York,  230  Fed.  522  (con- 
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But  ''in  cases  where  the  illegality  of  the  combination  results  alone 
from  purely  administrative  conditions,  which  may  be  effectively  elim- 
inated, a  prohibition  of  the  offending  practices  may  be  suflScient  to 
vindicate  the  statute."  ^  Thus  dissolution  of  an  illegal  terminal  com- 
bination will  not  be  decreed  where  a  proper  reorganization  making 
the  combination  the  impartial  agent  of  each  line  under  compulsion  to 
use  its  facilities  will  vindicate  the  purpose  of  the  Sherman  Act  and 
at  the  same  time  preserve  to  the  public  u  system  of  great  advantage.^ 
Where  the  court  deems  such  course  proper,  it  may  refuse  a  decree 
of  dissolution,  grant  such  injunctive  or  other  relief  as  it  then  appears 
will  vindicate  the  law,  and  retain  jurisdiction  of  the  bill  for  such 
further  action  by  the  government  as  future  developments  may  re- 
quire.* 

sidering  decree  to  be  entered) ;  United 
States  y.  Eastman  Kodak  Co.,  226  Ped. 
62,  81  (opinion  on  the  merits). 

M  United  States  v.  Great  Lakes 
Towing  Co.,  208  Fed.  733,  746.  See 
also  United  States  v.  Keystone  Watch 
Case  Co.,  218  Fed.  502,  519. 

1  United  States  v.  Terminal  B.  Ass  'n, 
224  U.  S.  383,  56  L.  Ed.  810.  Further 
as  to  the  decree  in  this  case  see  United 
States  y.  Terminal  R.  Ass'n,  236  U.  S. 
194,  59  li.  Ed.  535. 

Sin  United  States  y.  American  Can 
Co.,  230  Fed.  859,  a  suit  in  which  the 
goyernment  sought  the  dissolution  un- 
der the  Sherman  Act  of  the  principal 
corporate  defendant,  it  was  proyed 
that  sueh  defendant  was  organized  to 
monopolize  interstate  trade  in  tin 
cans;  that  to  attain  that  object  such 
trade  was  unlawfully  restrained  by  it, 
and  by  the  persons  who  formed  it  and 
directed  its  earlier  actiyities,  and  that 
some  of  those  persons  still  participated 
in  its  management  and  control,  but 
that,  for  some  time  prior  to  the  filing 
of  the  goyernment 's  petition,  it  had 
done  nothing  of  which  any  competitor 
(defendant  controlling  as  it  did  only 
about  50  per  cent,  of  the  can  trade  of 
the  country)  or  any  consumer  com- 
plained, nor  anything  which  would 
strike  a  disinterested  outsider  as  un- 
fair or  unethical.    Upon  this  proof,  the 


court  was  disinclined  to  enter  a  decree 
of  dissolution  and  was  of  the  opinion 
that  the  best  way  of  disposing  of  the 
case  would  be  for  it  to  retain  the  bill 
and  reserye  the  right  to  enter  such  a 
decree  wheneyer  it  should  be  made  to 
appear  that  the  size  and  power  of  tl\e 
defendant,  brought  about  as  they  orig- 
inally were,  were  being  used  to  the 
injury  of  the  public,  or  wheneyer  such 
size  and  power,  without  being  inten- 
tionally so  used,  had  giyen  to  the  de- 
fendant a  dominance  and  control  oyer 
the  can  industry,  or  some  portion  of  it, 
so  great  as  to  make  dissolution  or  re- 
straint expedient.  Such  course,  the 
court  declared,  it  would  take  unless 
one  or  the  other  of  the  parties  insisted 
on  such  a  final  decree  as  would  enable 
it  to  seek  at  once  a  reyiew  by  a  higher 
court.  ' '  If  either  of  them  does, ' '  said 
the  court,  ' '  I  am  not  prepared  now  to 
say  that  they  will  not  be  within  their 
rights,  and  that  it  will  not  be  my  duty 
to  do  what  they  ask.  That  question  is 
reseryed  until  the  occasion  for  deciding 
it  shall  arise. ' '  Subsequently  (United 
States  y.  American  Can  Co.,  234  Fed. 
1019),  howeye^  the  goyernment,  be- 
lieying  a  reyiew  of  the  case  to  be 
desirable,  moyed  for  a  decree  of  disso- 
lution. tSuch  a  decree  the  court  still 
deemed  both  unnecessary  and  unwise 
since  it   appeared   probable   that   all 
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Under  the  express  provision  of  section  7  of  the  Federal  Trade  Com- 
mission Act  •  the  court  may  refer  the  matter  of  the  form  of  a  diasolu- 


potei^tial  reaii^ints  apon  free  competi- 
tioa  tben  imposed  by  'the  eize  and 
power  of  the  defendant  would  pass 
away  as  speedil^'  without  aa  with  dis> 
solution^  and  that  dissolution  would 
cause  far  nxore  loss  and  business  dis- 
turbance than,  without  dissolution, 
would  attend  the  gradual  re-establish- 
njent  of  competitive  conditions  by  the 
operation  of  economic  forces.  But 
whtte  the  government  conceded  the 
general  power  of  equity  to  shape  its 
decrees  to  meet  the  conditions  with 
which  it  has  to  deal,  it  denied  that  a 
decree  whereby  the  court  retained  ju- 
risdiction of  the  petition  could  be 
properly  entered  by  a  District  Court 
of  the  United  States  because  ''such  a 
decree  is  not  final.  No  decree  will  lie 
from  any  decree  which  is  not.  The 
court  of  first  instance  may  not  take  ^ 
away  the  right  of  review."  To  this 
argument  the  court  made  answer: 
"There  can  be  no  question  of  the  ab- 
solute soundness  of  the  third  of  these 
propositions,  and  the  second,  correctly 
understood,  is  equally  unquestionable; 
but  the  rule  that  an  aggrieved  party, 
before  he  may  appeal,  must  await  the 
entering  of  a  final  decree,  was  never 
intended  to  put  limitations  upon  the 
power  of  a  court  of  equity  to  give  the 
relief  most  appropriate  to  the  case  be- 
fore it.  What  it  would  be  lawful  for 
a  court  of  chancery  to  do  if  there  was 
no  such  rule  as  to  appeals  remains  law- 
ful, although  such  rule  exists.  The 
fact  is  that  in  this  case  the  decree  to 
be  m&de  would  be  finaL  The  case  has 
been  brought  regularly  to  hearing. 
Upon  the  record  so  made,  the  govern- 
ment says  it  is  entitled  to  a  decree  of 
dissolution.  The  court  upon  that  rec- 
ord denies  the  relief  for  which  the 
government  asks,  which  is  a  final  de- 
termination of  the  issue,  so  far  as  it 
depends  upon  the  record  as  it  stands. 
No  one  would  question  that  a  dismissal 


of  the  petition^  albeit  without  preju- 
dice, would  be  a  final  decree,  from  . 
which  an  appeal  would  lie.  Why 
should  a  mere  retention  of  the  petition 
make  any  difference  t  Dissolution  is 
equally  denied  on  the  case  as  made. 
It  is  true  that  if,  from  something 
which  has  occurred  since  the  filing  of 
the  petition,  and  which  is  subsequently 
brought  to  the  attention  of  the  court, 
a  decree  for  dissolution  becomes 
proper,  it  may  then  be  made,  precisely 
as  the  same  result  would  follow  if  the 
petition  had  been  dismissed  without 
prejudice.  The  only  difference  is  that 
in  the  latter  case  everybody  would  be 
put  to  far  greater  cost  and  trouble  to 
reach  the  same  end."  Thus  holding, 
the  court  declared  that  it  would  enter 
a  decree  which  while  it  adjudged  the 
illegality  of  the  purpose  and  early  ef- 
fect of  defendant's  organization,  etc., 
would  deny  the  request  or  demand  of 
the  government  for  a  decree  of  disso- 
lution without  prejudice  to  a  renewal 
of  such  request  or  demand  or  the  seek- 
ing of  other  appropriate  relief  if  it 
should  thereafter  be  made  to  appear 
from  facts  occurring  subsequently  to 
the  filing  of  the  government 's  original 
petition  that  the  size  and  power  of  the 
defendant^  brought  about  as  they  orig- 
inally were,  were  being  used  to  the 
injury  of  the  public,  etc.  See  also 
United  States  v.  Keystone  Watch  Case 
Co.,  218  Fed.  502,  51&,  wherein  the 
court,  denying  a  decree  of  dissolution, 
stated  that  it  would  retain  jurisdic- 
tion of  the  bill  "in  case  conditions  in 
the  future  should  make  it  desirable  for 
the  government  to  ask  for  additional 
relief,  even  to  the  point  of  breaking  up 
the  defendant  corporation,  ♦  ♦  ♦ 
with  leave  to  the  government  to  take 
such  action  hereafter  as  may  seem 
appropriate. ' ' 

8  38    U.   6.  Stat.   li.   722,   Fed.    St. 
Ann.  1916  Supp.  p.  116. 


5527 


§  3399] 


Private  Corporations 


[Ch.54 


tion  decree  in  a  suit  under  the  Sherman  Act  to  the  Commission,  as 
a  master  in  chancery,  the  decree  reported  being  Brubject  to  adoption 
or  rejection  by  the  court  in  its  discretion.*  Such  reference,  however, 
is  not  obligatory.* 

Under  the  express  provisions  of  the  statutes,  of  some  of  the  states, 
a  forfeiture  of  the  charter  of  a  domestic  corporation,*  and  a  revoca- 
tion of  the  license  of  a  foreign  corporation  "^  will  lie  for  illegal  trust 
transactions.  **That  state  legislatures,"  says  the  Supreme  Court  of 
the  United  States,  ''have  the  right  to  deal  with  the  subject-matter 
and  to  prevent  unlawful  combinations  to  prevent  competition  and  in 
restraint  of  trade,  and  to  prohibit  and  punish  monopolies  is  not  open 
to  question.  •  •  •  Having  the  power  to  pass  laws  of  this  char- 
acter, of  course  the  state  may  provide  for  proceedings  to  enforce  the 
same.  The  state,  keeping  within  constitutional  limitations,  may  pro- 
vide its  own  methods  and  procedure  and  determine  the  methods  and 
means  by  which  such  laws  may  be  made  effectual.'**  When,  there- 
fore,, the  fact  of  a  violation  of  the  anti-trust  statute  is  found,  the  rem- 
edy of  forfeiture  or  revocation,  as  the  case  may  be,  may  unquestionably 
be  invoked.  But  the  subject  of  the  dissolution  of  domestic  corporations 
and  the  ouster  of  foreign  corporations  is  treated  at  length  elsewhere 
in  this  work*  and  will,  therefore,  not  be  gone  into  further  at  this 
point. 

§3400.  Action  for  treble  damag<eft— In  general  By  its  express 
terms,  section  7  of  the  Sherman  Act  ^*  gives  to  a  person  the  right  to 


*See  United  States  v.  Corn  Prod- 
ucts Refining  Co.,  234  Fed.  964,  1018. 

fiSee  United  States  v.  Eastman 
Kodak  Co.  of  New  York,  230  Fed.  522, 
524;  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  62,  80. 

6  See  generally  State  v.  Mallinckrodt 
Chemical  Works,  249  Mo.  702,  156  S. 
W.  967,  aff'd  238  U.  S.  41,  b9  L.  Ed. 
1192;  State  v.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902;  San  Antonio  Gas 
Co.  V.  State,  22  Tex.  Civ.  App.  118,  54 
S.  W.  289. 

7  See  generally  Attorney  General  v. 
National  Cash  Register  Co.,  182  Mich. 
99,  Ann.  Cas.  1916  D  638,  148  N.  V^. 
420;  State  y.  International  Harvester 
Co.  of  America,  237  Mo.  369,  141  S.  W. 
672;  State  v.  Standard  Oil  Co.,  218  Mo. 
1,  116  S.  W.  902;  Waters-Pierce  Oil 


Co.  V.  State,  19  Tex.  Civ.  App.  1,  44 
S.  W.  936. 

Under  the  express  provision  of  the 
Louisiana  Constitution  (Const.  1913, 
art.  190),  ouster  proceedings  against 
a  foreign  corporation  will  lie  to  en- 
force the  constitutional  prohibition 
against  trusts,  monopolies,  etc.  See 
State  V.  American  Sugar  Refining  Co., 
138  La.  1005,  71  So.  137. 

•  Waters-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  86,  53  L.  Ed.  417,  aflf'g 
48  Tex.  Civ.  App.  162,  106  S.  W.  918. 

9  See  chapter  on  Forfeiture,  Disso- 
lution and  Winding  Up,  and  chapter 
on  Foreign  Corporations,  infra. 

10  Section  4  of  the  Clayton  Act  is 
very  similar  to  this  section  of  the 
Sherman  Act. 
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sue  in  the  Circuit  Court  of  the  United  States  **  for  threefold  damages 
when  injured  in  his  business  or  property  **  by  anything  forbidden  or 
declared  to  be  unlawful  by  the  act.*'  Prior  to  the  passage  of  the  Clay-- 
ton  Act,  section  16  of  which  permits  the  bringing  of  a  private  suit  for 
an  injunction,  an  action  for  treble  damages  was,  it  was  generally  held, 
the  only  remedy  available  to  a  private  person  under  the  federal  anti- 
trust law.*^  What  this  section  of  the  Sherman  Act  authorizes  is  a 
direct  action*^  and  since  the  damages  made  recoverable  do  not,  as 
matter  of  law,  grow  directly  out  of  the  combination,  and,  for  a  further 
reason,  since  they  are  unliquidated,  they  cannot  be  set  off  in  an  action, 
by  a  member  of  an  illegal  combination  in  restraint  of  trade,  for  the 
purchase  price  of  goods  sold  and  delivered  by  it  to  the  defendant  under 
contracts  which  were  wholly  collateral  to  the  combination  agreement.** 


11  Now,  by  force  of  the  Judicial 
Code  of 'l,^!!  &8  well  as  hy  the  express 
provision  of  section  4  of  the  Clayton 
Act,  in  the  District  Court  of  the 
United  States. 

18  That  a  distinction  mujst,  upon  oc- 
casion, be  drawn  between  being  in- 
jured "in"  property  and  an  injury 
"to'*  property,  pee  Chattanooga 
Foundry  &  Pipe  Works  v.  Atlanta, 
203  U.  S.  390,  51  L.  Ed.  241. 

IS  "Section  7  of  the  Sherman  Law 
is  so  clear  and  plain  in  its  provisions 
that  its  meaning  cannot  be  uncertain. 
It  is  not  in  its  nature  and  substance 
a  penal  action;  it^  vindication  does 
not  rest  with  the  state;  it  has  been 
held  repeatedly  to  be  a  civil  remedy 
for  private  injury,  compensatory  in 
its  purpose  and  effect.  It  provides 
for  the  recovery  of  threefold  damages 
sustained  by  the  plaintiff,  which  are 
held  to  be  exemplary  damages." 
Strout  v.  United  Shoe  Machinery  Co., 
195  Fed.  313,  317. 

Upon  the  principles  of  the  common 
law,  a  cause  of  action  under  section 
7  13  assignable  where  "the  injury 
complained  of  is  to  the  estate  of  the 
plaintiff's  assignors  and  not  to  them 
personally."  United  Copper  Securi- 
ties Co.  V.  Amalgamated  Copper  Co., 
232  Fed.  574,  577. 

usee   §  3398,  supra. 


16  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  46  L.  Ed.  679, 

The  general  rule  is  that  the  legality 
of  a  combination  or  trust  must  be  de- 
termined in  a  direct  proceeding  in- 
stituted for  the  purpose  or  in  an 
action  growing  out  of  or  connected 
with  the  unlawful  contract  under 
which  the  combination  or  trust  exists. 
Bessire  &  Co,  v.  Corn  Products  Mfg. 
Co.,  47  Ind.  App.  298,  94  N.  E.  353. 

16  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  46  L.  Ed.  679, 
consolidated  actions  on  promissory 
notes  and  open  account.  Following 
its  holding  above  set  out,  the  court 
said:  "Besides,  it  is  well  settled  in 
Illinois  [the  law  of  which  state  was 
controlling  upon  the  facts]  that  '  un- 
liquidated damages  arising  out  of 
covenants,  contracts,  or  torts  discon- 
nected with  plaintiff's  claim  cannot 
be  set  off  under  the  statute.'  " 

A  direct  action  by  a  person,  in- 
jured in  his  business  as  a  result  of 
a  combination,  made  unlawful  by  the 
Ohio  Anti-Trust  Law  (General  Code, 
{  6391  et  seq.),  through  the  advance 
in  price  of  goods  purchased  by  him 
from  a  member  of  such  combination, 
to  recover  the  damages  to  which  he 
is  entitled  under  such  law  (General 
Code,  §  6397)  is  not  the  only  remedy 
available  to  him,  but,  under  the  Ohio 
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Not  only  must  the  action  in  which  the  recovery  of  triple  damages 
is  sought  be  a  direct  one;  it  mnst  also  be  one,  not  in  equity,  but  at 
law  wherein  the  defendants  can  have  a  jury  trial.*'' 

All  that  is  necessary  to  support  an  action  under  section  7  if?  that 
the  business  or  property  of  the  plaintiff  shall  have  been  in  some  way 
injured  by  reason  of  the  illegal  acts  alleged,  the  language  of  such 
section  *'in  no  wise  detailing  or  limiting  in  terms  the  character  of 
injuries  for  which  a  right  to  sue  is  given/'"    Where  a  person  is 

statutes  relating  to  eounterelaim  and      bination]  engaged  in  interstate  tr^de 


set-off  (General  •Code,!!  11317,  11319), 
he  may  plead  such  damages  when  3ued 
by  such  member  on>  the  latter 's  book 
account  with  him  by  way  either  of 
counterclaim  or  set-off.  Guyton  v. 
Eastern  Elec.  Co.,  91  Ohio  St.  106, 
Ann.  Cas.  1916  D  944,  110  N,  E.  189. 

ITPleitmann  v.  "Welsbach  St.  Light- 
ing Co.  of  America,  240  U.  8.  27,  60 
L.  Ed.  505,  aff 'g  Fleitmann  v.  United 
Gas  Improvement  Co.,  211  Fed.  103. 

IS  Monarch  Tobacco  Workfl  v.  Amer- 
ican Tobacco  Co.,  165  Fed.  774,  777, 
holding  further  that  injury  may  have 
resulted  even  though  the  objects  of 
the  illegal  combination  were  only  par- 
tially accomplished. 

A  person  wh'o  sells  his  manufactur- 
ing plant  to  an  illegal  trust  but  sub- 
sequently refuses  to  surrender  posses- 
sion thereof  to  the  purchaser,  cannot, 
as,  a  result  of  being  deprived  of 
possession  through  replevin  proceed- 
ings, bring  an  action  for  damages 
under  this  section,  the  injury  sus- 
tained by  him  not  arising  out  of  the 
illegal  trust  but  out  "of  the  exercise 
of  the  right,  which  every  citizen  pos- 
sesses, to  bring  a  lawsuit."  Bishop 
V.  American  Preservers  Co.,  105  Fed. 
845,  holding  further  that  "there  is 
another  ground  which  might  well  be 
considered  as  placing  plaintiff  without 
the  provision  of  said  act,  to  wit,  the 
fact  that  plaintiff  was  himself  a  party 
to  the  unlawful  combination,  and  was 
injured  by  reason  of  his  illegal  con- 
nection therewith." 

The  fact  that  a  corporation   [com- 


appoints  an  exclusive  selling  agent 
for  a  particular  locality  and  that  in- 
jury to  a  third  person's  business  re- 
sults therefrom  does  not  of  itself  render 
the  corporation  liable  to  such  third 
person  for  treble  damages  under  sec- 
tion 7.  If  the  corporation  [combina- 
tion] is  not  obnoxious  to  such  statute 
it  may  lawfully  appoint  an  exclusive 
selling  agent  for  any  place  that  it 
chooses.  On  the  other  hand,  if  it  is 
an  illegal  combination  and  as  such 
condemned  by  the  Sherman  Act  dam- 
ages directly  caused  by  its  appoint- 
ment of  such  an  agent  may  be  shown 
on  the  same  theory  as  damages  caused 
by  other  of  its  acts.  American  Sea 
Green  Slate  Co.  v.  O'Halloran,  229 
Fed.  77,  rev'g  judgment  O'Halloran 
V.  American  Sea  Green  Slate  Co.,  207 
Fed.  187. 

On  writ  of  error  by  plaintiff  from 
an  adverse  judgment,  the  court  in 
Frey  &  Son  v.  Welch  Grape  Juice  Co., 
240  Fed.  114,  an  action  "for  damages 
under  the  federal  statutes  forbidding 
combinations  and  discriminations  in 
restraint  of  trade"  based  on  the  re- 
fusal of  the  defendant,  a  manufac- 
turer, to  sell  its  product  to  the  plain- 
tiff, a  wholesale  grocer,  which  had 
failed  to  exact  of  its  customers  the 
price  for  defendant's  product  re- 
quired by  defendant,  except  at  such 
price,  held  that  it  was  error  to  admit 
evidence  over  plaintiff  *s  objection  that 
the  profit  to  dealers  on  defendant's 
product  at  defendant's  list  price  was 
the  average  profit  on  other  groceries; 
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harmed  in  his  business  or  property  by  a  violation  of  the  Sherman 
Act,  he  suffers  a  legal  injury  and  is  entitled  to  bphg  an  action  there- 
for under  this  section.**  A  person  is  injured  in  his  property  when 
such  property  *'is  diminished  by  a  payment  of  money  wrongfully 
induced,''^  and  hence  where  it  appears  that  an  illegal  combination 
of  ocean  carriers  charged  a  shipper  excessive  freight  rates,  it  cannot 


that  the  defendant  was  not  in  any 
combination  with  other  manufac- 
turers of  the  same  product  to  control 
the  price,  and  that  by  the  custom  of 
trade  the  price  at  which  the  jobber  is 
expected  to  sell  i3  fixed  by  the  manu- 
facturer. Said  the  court:  ''AU  of 
this  evidence  was  irrelevant  and  in- 
competent. ,  The  issues  made  by  the 
pleadings  were  whether  there  was  an 
unlawful  combination  to  control  the 
price  of  [defendant  '3  product]  *  *  ♦ 
or  unlawful  discrimination  against 
the  plaintiff  in  charging  him  a  greater 
price  than  other  jobbers.  If  there 
was  such  a  combination  to  require  all 
dealers  to  sell  at  the  price  fixed  by 
the  manufacturer  upon  the  penalty  of 
not  being  allowed  to  sell  on  an 
equality  with  other  traders,  and  the 
plaintiff  was  the  victim  of  it,  it  was 
no  defense  to  show  that  the  plaintiff 
was  required  to  charge  only  an  aver- 
age profit,  or  that  it  was  the  custom 
of  trade  for  manufacturers  to  violate 
the  law.  Dr.  Miles  Medical  Company 
V.  Park  &  Sons,  220  U.  S.  373,  31  Sup. 
Ct.  376>  55  L.  Ed.  502.  Nor  would 
it  avail  the  defendant,  against  the 
charges  made  by  the  plaintiff,  to 
show  that  it  had  iiot  violated  the  law 
by  making  a  combination  with  [other] 
manufacturers  of  *  *  *  [its  prod- 
uct J." 

That  a  corporation  ''is  guilty  of  an 
infraction  of  the  Anti-Trust  Act  and 
in  appropriate  proceedings  will  be  dis- 
solved is  not  enough  to  constitute  a 
case  of  unfair  competition  against  a 
particular  person.  •  «  •  Specific 
injury  suffered  by  [such  person] 
*     *     *     different  from  that  sustained 


by  it  as  a  member  of  the  community 
is  essential  to  its  recovery  of  dam- 
ages or  to  restrain  further  infringe- 
ment upon  its  right^i.'^  Motion  Pic- 
ture Patents  Go.  v.  Eclair  Pi|m  Co., 
208  Fed.  416. 

A  retail  coal  company,  the  business 
of  which  is  mined  through  a  con- 
spiracy formed  by  a  rival  coal  dealer, 
the  division  sales  agent  and  terri- 
torial manager  of  the  producer  of  a 
particular  coal  for  which  the  company 
had  the  exclusive  agency  in  the  city 
in  which  it  was  located  and  in  which 
it  had  built  up  a  large  and  profitable 
business,  and  the  secretary  of  a  coal 
dealers'  association,  which  conspiracy, 
conceived  by  the  rival  dealer  and 
grounded  on  the  fact  that  the  com- 
pany did  a  mail  order  business  in 
carload  lots  of  coal,  other  than  that 
for  which  it  held  the  exclusive  agency, 
in  territory  occupied  by  such  rival 
dealer,  resulted  in  the  cancellation  of 
the  company's  agency  contract,  the 
refusal  of  members  of  the  dealers'  as- 
sociation to  sell  coal  to  it,  and  the 
impairment  of  its  credit,  is  entitled 
to  recover  compensatory  damages  in 
an  action  under  the  Nebraska  statute 
relating  to  unlawful  restraint  of  trade 
("Junkin  Act,"  Rev.  St.  1913,  c.  45, 
art.  8).  Marsh-Burke  Co.  v.  Yost, 
98  Neb.  523,  153  N.  W.  573. 

10  Wheeler-Stenzel  Co.  v.  National 
Window  Glass  Jobbers'  Ass'n,  152 
Fed.  864,  874,  10  L.  R.  A.  (N.  S.)  972. 

SO  Chattanooga  Foundry  &  Pipe 
Works  V.  Atlanta,  203  U.  S.  390,  61 
L.  Ed.  241.  See  also  Monarch  To- 
bacco Works  V.  American  Tobacco 
Co.,  165  Fed.  774,  779. 
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be  contended  that  the  evidence  does  not  show  injury  to  such  shipper 
within  the  meaning:  of  section  7.*^    The  business  injured  may  be  either 


81  Thomsen  v.  Gayser^  243  U.  S.  66, 
61  L.  Ed.  597,  Ann.  Cas.  1917  D  322. 
This  was  an  action  against  ocean  car- 
riers for  treble  damage^  under  sec- 
tion 7.  Plaintiffs^  shippers  of  ocean 
freight,,  had  had  a  judgment  in  the 
Circuit  Court  but  the  Circuit  Court  of 
Appeals  (Union  Castle  Mail  S.  S.  Co., 
Ltd.  V.  Thomsen,  190  Fed.  536)  reveraed 
such  judgment,  on  the  ground  that  the 
case  had  been  tried  in  accordance 
with  a  doctrine — ^namely,  that  the 
Sherman  Act  condemned  all  restraints 
without  regard  to  the  question  of 
reasonableness — ^which  had  been  abro- 
gated by  the  decisions  of  the  Supreme 
Court  in  the  Standard  Oil  and  Tobacco 
ease0,  and  sent  the  case  back  for  a 
new  trial.  Plaintiffs,  however,  desired 
to  carry  the  case  to  the  Supreme 
Court  without  further  delay  and  were 
willing  to  stand  on  the  record  as 
made,  and,  yielding  to  their  wishes 
in  the  matter,  the  Circuit  Court  of 
Appeal^  subsequently  (Union  Castle 
Hail  6.  S.  Co.,  Ltd.  v.  Thomsen,  190 
Fed.  1022)  declared  that  it  was  ''pre* 
pared  to  recall  the  mandate,  order  a 
rehearing,  reverse  the  judgment,  and 
direct  the  Circuit  Court  to  dismiss  the 
complaint."  When  the  case  finally 
reached  the  Supreme  Court  on  writ  of 
error,  such  court  found  the  defendants 
guilty  of  monopolizing  the  ocean  trade 
involved  and,  reversing  the  judgment 
of  the  Circuit  Court  of  Appeals,  af- 
firmed that  of  the  Circuit  (which  had 
then     become     the     District)     Court. 


by  the  lines  of  the  combining  com- 
panies, and  who  had  not,  directly  or 
indirectly,  made  or  been  interested  in 
any  shipment  by  other  vessels.  And 
there  was  the  further  condition  that 
the  rebate  wajs  not  payable  on  the 
goods  of  any  consignee  who  directly 
or  indirectly  imported  goods  by  ves- 
sels other  than  those  of  the  'con- 
ference,'— ^to  use  the  word  employed 
by  the  witnesses  to  describe  the  com- 
bining companies.  This  loyalty  on 
the  part  of  the  consignees  was  sub- 
sequently excused,  but  loyalty  upon 
the  part  of  shippers  was  continued 
to  be  exacted,  and  its  reward  was 
the  refunding  of  the  primage  charge. ' ' 
Disposing  of  certain  argument  by  the 
defendants,  the  court  said:  "They 
assert  first  that  they  are  voluntary 
agencies  of  commerce^  free  to  go 
where  they  will,  not  compelled  to  run 
from  New  York  to  Africa  [the  trade 
between  New  York  and  certain  points 
in  South  Africa  being  that  monopo- 
lized], and  that,  'unlike  railroads,* 
neither  law  nor  any  other  necessity 
fixes  them  upon  particular  courses'; 
and  therefore,  it  is  asked,  'who  can 
say  that  otherwise  than  under  the 
plan  adopted,  any  of  the  ships  of  the 
defendants  would  have  supplied  facili- 
ties for  transportation  of  commodi- 
ties between  New  York  and  South 
Africa  during  the  time  referred  to  in 
the  complaint  f  The  resultant  good 
of  the  plan,  it  is  said,  was  'regularity 
of  service,  with  steadiness  of  rates'; 


Characterizing    the    defendants '   plan  *    and  that  '  the   whole  purpose  of  the 


for  evading  the  Sherman  Act  as 
"simple  and  as  effective  as  simple," 
the  court  described  such  plan  as  fol- 
lows: "They  established  a  uniform 
freight  rate,  including  in  it  what  they 
called  a  primage  charge.  This  charge 
was  refunded  subsequently,  but  only 
to   8hipper3   who   shipped   exclusively 


plan  under  which  the  defendants  acted 
was  to  achieve  this  result.'  We  may 
answer  the  conjectures  of  the  argu- 
ment by  the  counter  one  that  if  de- 
fendants had  not  entered  the  trade, 
others  might  have  done  so  and  been 
willing  to  serve  shippers  without  con- 
straining them, — ^been  willing  to  com- 


5532 


Ch.54] 


Monopolies  and  Trusts 


[§3400 


an  existing  business  or  a  contemplated  business,  preparations  to  en- 
gage in  which  have  been  made.**  The  fact  that  the  business  in  which 
a  person  is  injured  is  not  interstate  in  character  ^  or  that  the  property 
in  which  he  is  injured  is  located  wholly  within  the  boundaries  of  a 
single  state  •*  will  not  preclude  him  from  recovering  under  this  sec- 
tion where  the  injury  resulted  from  the  acts  of  an  illegal  interstate 


pete  against  others  for  the  patronage 
of  the  trade.  And  it  appears  from 
the  testimony  that  certain  lines  so 
competed  until  they  were  taken  into 
the  defendants^  combination.  Nor 
can  it  be  said  that  under  defendant^ 
B8  competitors,  or  that  under  compet- 
ing lines,  service  would  not  be  regular 
or  rates  certain,  or,  if  uncertain,  that 
they  would  be  detrimentally  so.  That 
the  combination  was  intended  to  pre- 
vent the  competition  of  the  lines 
which  formed  it  is  testified,  and  it 
cannot  b^  justified  by  the  conjectures 
offered  by  counsel;  nor  can  we  say 
that  the  success  of  the  trade  required 
a  constraint  upon  shippers  or  the  em- 
ployment of  'fighting  ships'  to  kill  off 
competing  vessels  which,  tempted  by 
the  profits  of  the  trade,  used  the  free 
and  unfixed  courses  of  the  ^eas,  to 
paraphrase  the  language  of  counsel, 
to  break  in  upon  defendants'  mo- 
nopoly. And  monopoly  it  was;  ship- 
pers constrained  by  their  necessities, 
competitors  kept  off  by  the  'fighting 
ships.'  And  it  finds  no  justification 
in  the  fact  that  defendants'  'contribu- 
tions to  trade  and  commerce'  might 
'have  been  withheld.'  Thi3  can  be 
said  of  any  of  the  enterprises  of  cap- 
ital, and  has  been  urged  before  to 
exempt  them  from  regulation  even 
when  engaged  in  business  which  is  of 
public  concern.  The  contention  has 
long  since  been  worn  out  and  it  i3 
established  that  the  conduct  of  prop- 
erty embarked  in  the  public  service 
is  subject  to  the  policies  of  the  law." 
(For  the  steps  in  this  litigation  which 
preceded  the  judgment  of  the  Circuit 
[District]  Court  above  referred  to,  see 


Thomsen  v.  Union  Castle  Mail  S.  S. 
Co.,  166  Fed.  251,  which  reversed 
Thomson  v.  Union  Castle  Mail  S.  S. 
Co.,  Ltd.,  149  Fed.  933.) 

SS  American  Banana  Co.  v.  United 
Fruit  Co.,  166  Fed.  261,  in  which  the 
court  held  that  "in  order  to  state  a 
cause  of  action  for  damages  under  the 
statute,  it  is  not  necessary  to  aver 
an  injury  to  an  existing  business.  As 
said  by  this  court  in  Thomsen  v.  Union 
Castle  Mail  Steamship  Co.  •  *  * 
166  Fed.  251,  'it  i^  as  unlawful  to 
prevent  a  person  from  engaging  in 
business  as  it  is  to  drive  a  person 
out  of  business.'  ♦  *  *  But  it 
is  necessary  to  state  fact^  showing  an 
intention  and  preparedness  to  engage 
in  business." 

"A  person  has  a  legal  right  to  en- 
gage in  a  lawful  business.  If  he  13 
unlawfully  excluded  from  exercising 
this  right,  when  he  is  prepared  and 
intends  to  exercise  it,  he  suffers* an 
injury  for  which  the  law  awards  dam- 
ages— he  is  'injured'  within  the  mean- 
ing of  the  federal  statute.  He  may 
be  unable  to  prove  substantial  com- 
pensatory damages,  but  in  stating  the 
infringement  of  his  legal  rights  he 
^states  a  cause  of  action  at  least  for 
nominal  damages,  and  may  perhaps  so 
state  it  as  to  call  for  exemplary  dam- 
ages." Pennsylvania  Sugar  Refining 
Co.  V.  American  Sugar  Befining  Co., 
166  Fed.  254,  260. 

B3  Atlanta  v.  Chattanooga  Foundry 
ft  Pipeworks>  127  Fed.  23,  64  L.  B. 
A.  721. 

M  Chattanooga  Foundry  ft  Pipe 
Works  V.  Atlanta,  203  U,  S.  390,  51 
L.  £d.  241. 
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combination.**    A  person  suing  for  treble  damages  for  injury  resulting 
from  a  conspiracy  to  create  a  monopoly  must,  in  order  to  be  entitled 
to  recover,  be  engaged  in  a  business  directly  or,  at  least,  more   tl^an 
remotely,  affected  by  such,  conspiracy,  but  he  need  not  be  engaged  in 
interstate  commerce  nor  need  the  business  or  property  in  whieli   lio  is 
injured  be  interstate  commerce.*®    The  fact  that  a  person  injixreii   ly 
an  illegal  restriction  on  interstate  trade  or  an  illegal  control  tlxereof 
resides  in  the  state  wherein  the  entire  trade  which  is  the  subjoct    of 
the  restriction  or  control  originates  does  not  preclude  his  bring'ixi.g'  aii 
action  under  section  7.*^    So  again,  the  court  will  not  concerrx    itself 


85  Local  interference  with  an  inter- 
etate  bivsiness  may  give  a  right  of  re- 
covery even  though  no  jingle  act 
complained  of  related  directly  to  in- 
terstate commerce.  Monarch  Tobacco 
Works  V.  American  Tobacco  Co.,  165 
Fed.  774,  780. 

B6  United  Copper  Securities  Co.  v. 
Amalgamated  Copper  Co.,  232  Fed. 
574,  577.  See  also  Dowd  v.  United 
Mine  Workers  of  America,  235  Fed.  1. 

To  be  ''injured  in  business  or  prop- 
erty,'' within  the  meaning  of  section 
1]  of  the  California  anti-trust  statute 
("Cartwright  Act,"  Stats.  1907,  p. 
984,  amended.  Stats.  1909,  p.  593), 
which  gives  a  right  to  double  damages 
to  a  person  injured  in  his  business  or 
property  by  reason  of  anything  which 
the  statute  forbids  or  declares  to  be 
unlawful,  the  injury  must  result  di- 
rectly "from  the  fact  of  the  existence 
of  the  trust;  that  is  to  say,  where  the 
business  or  property  has  directly  sus- 
tained injury  solely  by  reason  of  the 
restrictions  in  trade  or  commerce 
which  are  fostered  by  such  trust  or 
combination^  In  other  words,  while 
one  whose  business  or  property  has 
been  injured  solely  because  of  the  re- 
strictions in  trade  carried  out  by  a 
trust  organized  and  maintained  for 
that  purpose  may  maintain  .an  action 
under  the  provisions  of  the  anti- trust 
law  for  double  the  damages  he  has 
actually  suffered  from  the  injury  so 
inf  icted,  yet  he  could  not  maintain  an 


action  based  upon  said  law  i£ 
jury,  although  directly  the 
the  wrongful  acts  of  the  trusts 
constituent  members  thereof, 
arise  by  reason  of  the  restrie 
trade  or  commerce  carried  out 
trust  or  combination."     Krigl> 
Sbai4>aro,  23  Cal.  App.  427,  ] 
364. 

87  Hood  Rubber  Co.  v.  Unite 
Bubber  Co.,  229  Fed.  583,  an  a. 
a  Massachusetts  corporation, 
turing  rubber  boots  and  shoes, 
a  New  Jersey  corporation,  en 
the  same  business,  and  the 
turers  of  the  only  lasts  for  sue? 
and  ^oes  which  were  made 
United  States,  all  of  which  ss- 
turers  were  resident  in  Massa& 
the  basis  of  the  action  being 
independent   contracts   wherein  ^^ 
last  manufacturer  agreed  to  1 
of  its  product  adapted  to  rubb 
wear  for,  or  subject  to  the  or 
the  New  Jersey  corporation. 

A  complaint  charging  a  coii.^^_  ^^ 
to  prevent  the  plaintiff,  a  sa 
finery,  from  procuring  the  raw  ] 
by  means  of  interstate  comme 
leges  a  conspiracy  prohibited 
Sherman  Act,  and  none  the  lesd 
cause  it  goes  further  and  ch»^^^  ^^ 
conspiracy    to    prevent    the    p^*^^ ' 
from  engaging  in  any  business — ^** 
state  or  intrastate — at  all.     Pen^^" 
vania  Sugar  Befining  Co.  v.  Ame*^^*^ 
Sugar  Befining  Co.,  166  Fed.  254,    ^^' 
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**with  the  question  whether  the  acts  in  pursnance  of  the  combination 
which  injure  the  plaintiff  are  themselves  a  part  of  interstate  commerce, 
for  the  illegality  arises  from  the  project  or  plan  as  a  whole  •  •  • 
and  the  performance,  innocent  without  it,  takes  its  color  from  its 
setting. '*••  The  fact  that  a  sale  of  merchandise  for  which  the  pur- 
chaser was  compelled  to  pay  an  unreasonable  price  was  not  so  con- 
nected in  its  terms  with  an  illegal  combination  as  to  itself  be  illegal 
in  no  way  alters  the  fact  that  the  motives  and  inducements  underlying 
the  sale  may  have  been  so  affected  by  the  combination  as  to  constitute 
a  wrong,  actionable  under  section  7.  ''In  most  cases  where  the  result 
complained'  of  as  springing  from  a  tort  is  a  contract,  the  contract  is 
lawful,  and  the  tort  goes  only  to  the  motives  which- led  to  its  being 
made,  as  when  it  is  induced  by  duress  or  fraud."  •• 

§  3401.  — Persons  who  may  sue  and  be  sued;  venue;  limitations; 
pleading,  etc.  When  the  business  or  property  as  to  which  injury 
has  resulted  from  a  violation  of  the  Sherman  Act  is  that  of  a  corpora- 
tion, the  right  of  action  accruing  under  section  7  of  such  act  belongs 
to  the  corporation  as  such,  and  cannot  be  enforced  by  a  stockholder .•• 


MH.  B.  Marienelli,  Ltd.  v..  United 
Booking  Offices  of  America,  227  Fed. 
165,  170,  cited  in  Motion  Picture  Pat- 
ents Co.  V.  Universal  Film  Mfg.  Co., 
235  Fed.  398,  401. 

Where  a  conspiracy  operates  di- 
rectly, not  alone  upon  the  manufac- 
ture, but  upon  the  purchase,  sale, 
transportation  and  delivery  of  an  arti- 
cle of  interstate  commerce  by  pre- 
venting altogether  such  purchase,  sale, 
transportation  and  delivery,  as  well  as 
such  manufacture,  it  ''regulates  inter- 
state commerce  to  that  extent,  and  to 
the  same  extent  trenches  upon  the 
power  of  the  national  Legislature  and 
violates  the  statute."  Pennsylvania 
Sugar  Refining  Co.  v.  American  Sugar 
Befining  Co.,  166  Fed.  254,  259,  quoting 
Addyston  Pipe  ft  Steel  Co.  v.  United 
States,  175  U.  8.  239,  44  L.  Ed.  136. 

S9  Chattanooga  Foundry  &  Pipe 
Works  V.  Atlanta,  203  U.  S.  390,  51  L. 
Ed.  241. 

"The  rulings  of  the  Supreme  Court 
*  •  ♦  seem  clearly  to  show  that 
even  lawful  acts  may  become  agencies 


of  wrongdoing  if  the  motive  of  doing 
those  acts  be  to  carry  intb  effect  a 
combination  made  illegal  under  the 
statute,  and  particularly  if  doing  them 
does  in  fact  effectuate  the  purposes  of 
the  unlawful  scheme.^'  Monarch  To- 
bacco Works  V.  American  Tobacco  Co., 
165  Fed.  774,  781. 

SO<<lt  is  settled  that  a  stockholder 
cannot  maintain  a  suit  at  law  author- 
ized by  section  7  of  the  [Sherman] 
Act  for  injury  to  the  business  of  his 
corporation  whereby  the  value  of  his 
stock  is  impaired.  The  right  of  action 
created  by  this  section  is  in  the  corpo- 
ration alone,  representing  all  its  stock- 
holders." Corey  v.  Independent  Ice 
Co.,  207  Fed.  459,  460.  See  also  Loeb 
V.  Eastman  Kodak  Co.,  183  Fed.  704^ 
and  compare  Bigelow  v.  Calumet  &  H. 
Min.  Co.,  155  Fed.  869,  879. 

A  stockholder  in  a  corporation,  the 
control  of  which  has  passed  into  the 
hands  of  a  rival  corporation  which  has 
used  its  power  to  prevent  its  competi- 
tor from  doing  business,  has  no  right 
of  action  under  this  section  for  dam- 
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And  what  a  stockholder  camxot  accomplish  in  this  respect  through  an 
action  at  law,  he  cannot  accomplish  by  a  bill  in  equity,'^  this,  if  for 
no  other  reason  than  the  one  that  the  defendants  are  entitled  to  a 
jury  trial  on  the  question  of  their  liability.'* 


ages  resulting  from  the  consequent  de- 
preciation in  the  value  of  his  stoek, 
the  right  of  action  which  exists  be- 
longing to  the  corporation  as  such  and 
not  to  the  individual  stockholders. 
Ames  V.  American  Telephone  &  Tele- 
graph Co.,  166  Fed.  820. 

A  corporation  is  not  precluded  from 
recovering,  under  this  section,  on  the 
ground  that  it  was  a  party  to  the 
illegal  conspiracy  productive  of  the  in- 
jury complained  of,  by  reason  of  the 
fact  that  the  measure  resulting  in  its 
injury  was  adopted  by  its  own  board 
of  directors  where  a  majority  of  such 
board  were  mere  dummies  in  the 
hands  of  the  leading  conspirator. 
Pennsylvania  Sugar  Refining  Co.  v. 
American  Sugar  Befining  Co.,  166  Fed. 
254,  261.    •  • 

The  question  whether  the  purchase 
by  one  telephone  company  of  certain 
stocks  and  bonds  of  another  was  in 
violation  of  the  Sherman  Act  cannot  be 
determined  on  appeal  by  a  private 
individual  from  the  judgment  of  the 
Circuit  Court  affirming  an  order  of  the 
State  Public  Utilities  Commission 
where  the  appellant  does  not  show  any 
special  damage  resulting  to  him  from 
such  purchase.  State  Public  Utilities 
Commission  v.  Romberg,  275  HI.  432, 
114  N.  E.  191. 

As  to  the  remedies  of  stockholders 
for  injuries  to  the  corporation,  see 
Ohap.  56. 

81  Corey  v.  Independent  Ice  Co.,  207 
Fed.  459. 

The  provisions  of  the  Sherman  Act 
generally  are  not  subject  to  enforce- 
ment by  a  private  individual.  It  is 
only  when  special  damage,  not  suflTered 
by  the  general  public,  accrues  to  such 
an  individual  through  a  violation  of 
the  statute  that  he  has  a  right  of  ac- 


tion thereunder.  Union  Pac.  B.  Co.  v. 
Frank,  226  Fed.  906,  909. 

And  this  rule  is  not  'changed  by 
section  16  of  the  Clayton  Act  since  the 
injunctive  relief  therein  provided  for 
can  be  awarded  only  in  case  of  threat- 
ened loss  or  damage.  Union  Pac.  R. 
Co.  V.  Frank,  226  Fed.  906,  911.  See 
also  Paine  Lumber  Co.,  Ltd.  v.  Neal, 
244  U.  S.  459,  61  L.  Ed.  1256. 

SSFleitmann  v.  Welsbach  St.  Light- 
ing Co.,  240  U.  S.  27,  60  L.  Ed.  505, 
aff'g  Fleitmann  v.  United  Gas  Im- 
provement Co.,  211  Fed.  103.  Thus 
holding,  the  Supreme  Court,  by  Mr. 
Justice  Holmes,  said:  "Of  course  the 
claim  set  up  is  that  of  the  corporation 
alone,  and  if  the  corporation  were  pro- 
ceeding, directly  under  the  statute  no 
one  can  doubt  that  its  only  remedy 
would  be  at  law.  Therefore  the  in- 
quiry at  once  arises  why  the  defend- 
ants' right  to  a  jury  trial  should  be 
taken  away  because  the  present  plain- 
tiff cannot  persuade  the  only  party 
having  a  cause  of  action  to  sue — ^how 
the  liability  which  is  the  principal 
matter  can  be  converted  into  an  inci- 
dent of  the  plaintiff's  domestic  diffi- 
culties with  the  company  that  has  been 
wronged.  No  doubt  there  are  cases  in 
which  the  nature  of  the  right  asserted 
for  the  company,  or  the  failure  of  the 
defendants  concerned  to  insist  upon 
their  rights,  or  a  different  state  sys- 
tem, has  led  to  the  whole  matter  being 
disposed  of  in  equity;  but  we  agree 
with  the  courts  below  that  when  a 
penalty  of  triple  damages  is  sought  to 
be  inflicted,  the  statute  should  not  be 
read  as  attempting  to  authorize  lia- 
bility to  be  enforced  otherwise  than 
through  the  verdict  of  a  jury  in  a 
court  of  common  law.  On  the  con- 
trary, it  plainly  provides  the  latter 
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In  view,  however,  of  section  8  of  the  Shei^man  Act,"  which  provides ' 
that  the  word  '* person'*  or  ** persons"  as  used  in  the  statute  shall 
include  corporations,'^  a  municipal  corporation  which  maintains  a 
system  of ,  waterworks  and  furnishes  water  to  consumers,  charging 
therefor  precisely  as  would  a  private  corporation  engaged  in  a  like 
business,  will  be  injured  in  its  business**  or  property ••  within  the 
meaning  of  section  7  when,  as  a  result  of  an  unlawful  combination, 
it  is  compelled  to  pay  an  unreasonable  price  for  iron  water  pipe  re- 
quired by  it,  and  may  maintain  an  action  for  the  treble  damages 
given  by  such  section  in  such  a  case.*''  Moreover,  in  order  to  be  en- 
titled to  recover,  it  need  not  sue  the  member  of  the  combination  mak- 
ing the  sale,  but  may  sue  any  other  member  or  members  thereof  that 
it  chooses,  each  of  the  members  of  such  combination  being  responsible 
for  the  torts  committed  pursuant  thereto.** 


remedy,  and  it  provides  no  other. 
•  ♦  ♦  Even  [section  16  of  the 
Clayton  Act,  which  was]  ♦  •  ♦ 
passed  since  this  suit  was  begun,  does 
not  go  farther  in  terms  than  to  give 
an  injunction  to  private  persons 
against  threatened  loss." 

SS  Chattanotfga  Foundry  &  Pipe 
Works  V.  Atlanta,  203  U.  S.  390,  51 
L.  Kd.  241. 

84  An  unincorporated  labor  union  is 
an  "  aesociation "  within  the  meaning 
of  section  8  of  the  Sherman  Act  which 
provides  that  ''the  word  'person,'  or 
'persons,'  wherever  used  in  this  act, 
shall  be  deemed  to  include  ♦  ♦  • 
associations,"  etc.,  and  a  suit  under 
section  7  of  such  statute  may  be 
brought  against  it  in  its  own  name. 
Dowd  V.  United  Mine  Workers  of 
America,  235  Fed.  1,  4. 

35  Atlanta  v.  Chattanooga  Foundry 
&  Pipeworks,  127  Fed.  23,  64  L.  R.  A. 
721.       • 

36  Chattanooga  Foundry  &  Pipe 
Works  V.  Atlanta,  203  U.  S.  390,  51  L. 
Ed.  241. 

37  In  delivering  the  opinion  of  the 
court  in  Atlanta  v.  Chattanooga  Foun- 
dry &  Pipeworks,  127  Fed.  23,  26,  64 
L.  B.  A.  721,  Circuit  Judge  Lurton 
(later  a  member  of  the  Supreme  Court 
of  the  United  States)  said:    "That  a 


municipal  corporation  may  be  empow- 
ered to  engage  in  the  business  of  fur- 
nishing water  or  gas,  or  in  the  opera- 
tion of  street  railways,  as  well  as 
many  other  quasi  public  occupations, 
must  be  conceded.  That  the  property 
resulting  inures  to  the  public  does  not 
alter  the  fact  that  when  thus  engaged 
it  is  pro  hac  vice  a  business  corpora- 
tion. If  its  'business'  as  a  corpora- 
tion engaged  in  the  occupation  of  sup- 
plying water  f  oi*  a  consideration  has 
been  injured  by  the  unlawful  combina- 
tion complained  of,  it  is  just  as  much 
entitled  to  maintain  this  suit  as  a  pri- 
vate corporation  engaged  in  a  like 
occupation."  In  delivering  the  opin- 
ion of  the  Supreme  Court  in  Chatta- 
nooga Foundry  &  Pipe  Works  v.  At- 
lanta, 203  U.  S.  390,  51  L.  Ed.  241,  Mr. 
Justice  Holmes  declared  that  the  city 
' '  was  injured  in  its  property,  at  least, 
if  not  in  its  business  of  furnishing 
water,  by  being  led  to  pay  more  than 
the  worth  of  the  pipe."  See,  gener- 
ally, as  to  the  public  and  private  char- 
acter of  municipal  corporations,  1  Mc- 
Quillin  Mun.  Corp.  p.  203,  §  87. 

33  Atlanta  v.  Chattanooga  Foundry 
&  Pipeworks,  127  Fed.  23,  64  L.  B.  A. 
721. 

The  complaint  in  an  action  for 
treble  damages  under  section  7  of  the 


V  Priv.  Corp.— 55 


5537 


§3401] 


Private  Corporations 


[Ch.54 


For  purposes  of  venue,  a  corporation  is  "found*'  within  the  mean- 
ing of  this  section  in  a  district  in  which  it  is  doing  business,  and  it 
may  be  sued  therein,  notwithstanding  diverse  citizenship  in  that  it 
is  of  foreign  origin  and  the  plaintiff  is  a  citizen  of  the  state,  as  well 
as  an  inhabitant  of  the  district  in  which  the  defendant  is  found.** 


Sherman  Act  for  injury  resulting  from 
a  combination  or  conspiracy  among 
corporations  and  individuals  is  not  bad 
for  misjoinder  of  parties  defendant 
when  all  of  the  defendants  are  asserted 
to  be  privy  to  the  general  plan,  and  it 
is  immaterial  ''that  the  execution  of 
different  parts  is  confined  to  individ- 
uals. The  rules  regulating  original 
conspiracies  obtain  in  such  cases. ' '  H. 
fi.  Marienelli,  Ltd.  v.  United  Booking 
Offices  of  America,  227  Fed.  165,  171. 

A  motion  to  require  an  election  will 
be  overruled  where  all  of  the  defend- 
ants are  jointly  charged  with  having 
entered  into  each  of  the  alleged  com- 
binations and  conspiracies  complained 
of,  and,  while  one  is  charged  with  do- 
ing one  thing  and  one  another,  all  of 
the  several  acts  are  sufficiently  alleged 
to  have  been  done  in  pursuance  of  the 
common  design.  Monarch  Tobacco 
Works  v.  American  tobacco  Co.,  165 
Fed.  774,  782. 

Only  those  parties  to  a  conspiracy, 
condemned  by  the  Sherman  Act,  who 
are  served  should  be  declared  against 
as  defendants  in  an  action  under  sec- 
tion 7  of  such  statute,  '  *  co-conspira- 
tora"  being  the  proper  manner  to  refer 
to  those  not  served.  Buckeye  Powder 
Co.  V.  E.  I.  Du  Pont  de  Nemours 
Powder  Co.,  196  Fed.  514,  520. 

Executors  of  deceased  persons  should 
not  be  stricken  as  parties  defendant  to 
an  action  under  section  7  of  the  Sher- 
man Act  since  it  may  be  proven  that 
those  deceased  secured  a 'benefit  at  the 
expense  of  the  plaintiff  in  which  case 
the  cause  of  action  would  survive 
against  their  executors.  United  Cop- 
per Securities  Co.  v.  Amalgamated 
Copper  Co.,  232  Fed.  574,  578. 

When  the  only  connection  which  two 


of  the  corporations,  joined  as  parties 
defendant  in  an  action  under  section 
7,  had  with  the  alleged  illegal  com- 
bination was  through  the  ownership  or 
control  of  a  majority  of  the  stock  of 
each  by  the  third  corporate  defendant, 
which  alone,  of  the  three,  manufac- 
tured and  traded  in  the  particular  com- 
modity the  trade  in  which  was  claimed 
to  have  been  monopolized  or  re- 
strained, a  directed  verdict  in  favor  of 
such  two  corporations  will  be  proper. 
Buckeye  Powder  Co.  v.  E.  I.  Du  Pont 
de  Nemours  Powder  Co.,  223  Fed.  881, 
885. 

Clayton  Act  held  not  to  require  a 
determination  of  price  discrimination 
by  the  federal  trade  commission  as  a 
condition  of  the  court 's  jurisdiction  of 
plaintiff's  action  for  damages.  Frey  A 
Son  V.  Cudahy  Packing  Co.,  232  Fed. 
640,  holding  that  it  was  unnecessary 
to  determine  whether  the  law  laid 
down  in  Texas  &  P.  By.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  IT.  S.  426,  51  L.  Ed. 
553,  9  Ann.  Cas.  1075,  and  the  cases 
decided  on  the  authority  thereof  was 
ever  applicable  to  price  disorimination 
forbidden  by  the  Clayton  Act  since 
the  facts  alleged  made  a  case  analo- 
gous to  Pennsylvania  B.  Co.  v.  Inter- 
national Coal  Min.  Co.,  230  U.  8.  184, 
57  L.  Ed.  1446,  Ann.  Oas.  1915  A  315. 

30  Michigan  Aluminum  Foundry  Co. 
V.  Aluminum  Castings  Co.,  190  Fed. 
879;  Thorburn  v.  Gates,  225  Fed.  613, 
615,  involving  validity  of  service  of 
process,  made  in  New  York,  on  execu- 
trix of  two  decedents,  appointed  in 
Texas  and  sued  under  section  7  of 
the  Sherman  Act  for  the  joint  wrongs 
of  her  Texan  decedents. 

In  providing  that  the  defendant  may 
be  served  where  ''found,'*  section  7 


5538 


Ch.  54] 


Monopolies  and  Tbusts 


[§3401 


Even  if  it  be  assumed  that  section  4  of  the  Clayton  Act,  which  pro- 
vides that  suit  for  damages  may  be  brought  in  any  district  in  which  the 
defendant  has  an  agent,  applies  to  corporate  defendants,  it  cannot  be 
construed  as  meaning  that  such  a  defendant  may  be  sued  in  any 
district  in  which  one  of  its  agents  happens  to  be  on  business  foreign 
to  that  of  the  corporation,  nor  even  that  the  presence  of  an  agent  in 
a  district  on  business  for  the  corporation  would  be  suf&cient  if  such 
presence  was  merely  casual.  ''Clearer  language  than  that  used  would 
be  required  to  show  that  Congress  intended  to  change  the  rule  that 
an  oflBcer,  agent,  or  employe  of  a  corporation  cannot  carry  it  into  any 
jurisdiction  in  which  he  is  not  acting  for  it,  •  •  •  The  language 
used,  viz.  'has  an  agent  residing,'  does  not  suggest  that  the  mere 
casual  presence  of  an  agent  would  be  sufScient.  It  seems  as  if  Con- 
gress, in  using  it,  had  in  mind  those  cases  which  have  held  that  a 
corporation  is  not  doing  business  generally  in  a  district,  unless  it  is 
there  carrying  on  a  fairly  continuous  series  of  transactions.*'*** 

The  Sherman  Act  provides  no  period  within  which  an  action  under 
section  7  must  be  commenced,  and  since  such  an  action  is  not  a  suit 
for  a  penalty  *^  within  the  meaning  of  the  federal  statute  which  fixes 
a  limitation  of  five  years  for  any  "suit  or  prosecution  for  any  penalty 
or  forfeiture,  pecuniary  or  otherwise,  accruing  under  the  laws  of 
the  United  States,"**  and  which  is  the  only  federal  limitation  statute 
which  could  apply,  the  time  within  which  an  action  for  treble  damages 
must  be  brought  must  be  determined  by  state  law.** 

The  fullness  and  particularity  necessary  in  an  indictment  for 
crime  is  not  essential  ii^  the  case  of  the  petition  in  an  action  for  dam- 
ages under  this  section.    Such  action  is  a  civil  one  and  the  sufficiency 


did  not  extend  the  scope  of  the  process 
of  the  federal  district  courts  as  does 
section  12  of  the  Clayton  Act  but 
merely  removed  the  existing  limita- 
tions upon  the  venue  of  Actions  be- 
tween persons  of  diverse  citizenship, 
and  permitted  ''the  plaintiff  to  sue 
the  defendant  wherever  he  could  catch 
him  with  a  process  good. where  it  was 
executed."  Thorbum  v.  Gates,  225 
Fed.  613,  615. 

iOFrey  &  Son  v.  Cudahy  Packing 
Co.,  228  Fed.  209, 'holding  that  a  for- 
eign corporation  transacts  Dusiness  in 
a  district  within  the  meaning  of  sec- 
tion 12  of  the  Clayton  Act  when  it 
sells  to  jobbers  therein  through  drum- 


mers, creates  a  demand  for  its  product 
on  the  part  of  retailers  therein  through 
&gents,  makes  some  sales  directly  to 
ultimate  consumers  therein,  and  al- 
ways keeps  a  stock  of  its  goods  at  a 
certain  warehouse  therein  for  the  pur* 
pose  of  supplying  the  demands  of  its 
customers. 

41  Chattanooga  Foundry  &  Pipe 
Works  V.  Atlanta,  203  U.  S.  390,  61  L. 
Kd.  241. 

48  U.  S,  Bev.  St.  S  1047,  4  Fed.  St. 
Ann.  865. 

4S  Atlanta  v.  Chattanooga  Foundry 
&  Pipeworks,  127  Fed.  23,  64  L.  B.  A. 
72L 
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of  the  petition  is  to  be  tested  by  the  law  relating  to  pleadings  in 
civil  actions.^  The  essential  averments  in  a  declaration  under  this 
section  would  appear  to  be:  (1)  That  the  defendant  has  done  one 
or  more  of  the  things  forbidden  by  the  first  and  second  secti(ms  of 
the  statute;  (2)  that  by  such  action  of  the  defendant  the. plaintiff 
has  been  injured  in  his  business  or  property;  and  (3)  that  damages 
were  sustained,^  and  these  averments  must  be  made  in  such  clear 


M  Monarch  Tobacco  Works  v.  Amer- 
ican Tobacco  Co.,  165  Fed.  774. 

"To  require  the  party  injured  by 
the  conspiracy  denounced  by  the  Anti- 
Trust  Act  [and  suing  under  section  7 
thereof]  to  set  out  his  cause  of  com* 
plaint  with  that  degree  of  nicety  and 
precision  in  stating  times,  places^ 
methods,  and  persons,  as  is  required 
in  the  ordinary  common-law  pleading, 
would  be  to  nullify  the  beneficent  pur- 
pose of  the  statute.  If  the  pleader  sets 
out  with  reasonable  certainty  and  defi- 
niteness  the  causes  which  resulted  to 
his  injury,  and  connects  the  defendant 
therewith,  and  from  such  allegations 
the  defendant  is  apprised  of  the  char- 
acter of  the  accusation,  and  it  is  not 
apparent  that  he  will  be  prejudiced  in 
making  his  defense,  a  declaration  will 
not  be  struck  out,  even  though  it  may 
contain  some  statements  of  a  general 
and  indefinite  chanacter,  and  shall  fail 
to  disclose  the  exact  times  and  places 
when  some  of  the  alleged  steps  in  fur- 
therance of  the  'Conspiracy  were  car- 
ried on,  or  the  names  of  all  the  per- 
sons employed  therein.  If  as  to  such 
general  statements  the  defendant 
deems  himself  entitled  to  more  specific 
information,  lie  may  apply  for  a  bill 
of  particulars  in  regard  thereto;  but 
the  right  of  the  plaintiff  to  have  his 
cause  judicially  inquired  into  is  not  to 
be  made  dependent  upon  his  ability  to 
state  with  exactness  each  step  or  each 
of  the  several  parts  of  a  step  which 
either  from  the  results  presumably 
took  place  or  which  he  alleges  took 
place.  He  is  not  required  to  alkge 
more  than  is  necessary  to  be  proven, 


nor  is  he  to  be  unduly  limited  in  mak- 
ing his  allegations  of  steps  taken  be- 
cause at  the  time  of  making  them  he 
is  not  in  possession  of  the  specific  data 
which  at  the  trial  he  will  find  neees- 
aary  to  establish  such  step,  unleas 
such  step  or  steps  by  the  very  frame- 
work of  his  pleadings  are  ^essential  to 
his  cause  of  action,  and  it  is  apparent 
that  without  more  definite  data  the 
defendant  wiU  be  prejudiced  in  his  de- 
fense in  meeting  such,  allegation.  To 
insist  that  the  plaintiff  insert  in  his 
declaration  only  such  steps  as  would 
be  sufficient  to  maintain  his  action 
would  be  to  unduly  limit  or  skeletonize 
his  pleading,  a  course  apt  to  prove 
embarrassing,  if  not  disastrous,  at  the 
trial,  where  the  range  of  evidence  may 
be  limited  by  the  paucity  af  the  alle- 
gations, and  one  which  would  be  an- 
tagonistic #0,  rather  than  co-operative 
with,  the  legislative  '  purpose  mani- 
fested in  the  Anti-Trust  Act."  Buck- 
eye Powder  Co.  v.  E.  I.  Du  Pont  de 
Nemours  Powder  Co.,  196  Fed.  514, 
522. 

«Cilley  V.  United  Shoe  Machinery 
Co.,  202  Fed.  598,  599,  citing  People's 
Tobacco  Co.  v.  American  Tobacco  Co., 
170  Fed.  396,  in  which  the  court  said: 
'*The  first  and  second  sections  [of  the 
Sherman  Law]  condemn  certain  acts, 
and  punish  them  as  misdemeanors. 
The  seventh  section  is  to  the  effeet 

that    those    who    do    the    forbidden 

• 

things,  cofimit  the  misdemeanors,  may 
be  sued  in  a  civil  action  for  threefold 
damages  by  one  who  is  injured  in  his 
business  or  property.  It  follows  there- 
fore that  the  petition  Bht>uld  charge, 
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and  unam'bigaotis  language  and  with  such  reasonable  certainty  that 
the  defendants  and  the  court  may  be  apprised  of  the  cause  of  action 
relied  on,  "that  it  may  be  known  by  the  former  how  to  answer  and 


and  that  is  all  that  is  required:  (1) 
That  the  defendants  have  done  one  or 
more  of  the  forbidden  things;  (2)  that 
by  such  aetion  of  the  defendants,  the 
plaintiff  has  been  injured  in  its  busi- 
ness or  property;  and  (3)  the  amount 
or  value  of  such  injury.  If  the  peti- 
tion contains  these  essential  aver- 
ments, it  is  not  subject  to  an  excep- 
tion of  no  cause  of  action,  although  it 
may  contain  surplusage  and  may 
specify  some  items  of  damages  which 
may  not  be  recoverable." 

Plaintiff  in  an  action  under  section 
3  of  the  Sherman  Act  must  allege  as 
well  as  prove  the  «ommi«sion  by  the  de- 
fendant of  an  act  prohibited  by  the 
statute  and  consequent  injury  to  plain- 
tiff's  business  or  property.  Buckeye 
Powder  Oo.  v.  K  I.  Du  Pont  de 
Nemours  Powder  Co.,  196  Fed.  514,  517. 

"While,  in  a  criminal  prosecution 
[under  the  California  anti- trust  stat- 
ute ("Oartwright  Act"),  Stats.  1907, 
p.  984,  amended.  Stats.  1909,  p.  593] 
against  persons  for  maintaining  a 
trust  or  combination  in  restraint  of 
commerce  or  trade,  the  gist  of  the 
offense  is  in  the  formation  and  main- 
tenance of  such  trust  or  combination, 
and  the  fact  of  the  existence  of  the 
combination  for  the  purpose  of  doing 
some  prohibited  act  is  all  that  need 
be  proved  to  support  and  sustain  the 
charge,  yet,  in  a  civil  aetion  for  [dou- 
ble] damages  [by  a  person  injured  in 
his  business  or  property]  based  upon 
[section  11  of  such  statute]  *  *  *, 
it  is  incumbent  upon  the  complaining 
party,  not  only  to  allege  and  prove  the 
existence  of  an  unlawful  trust  or  com- 
bination, but  also  to  allege  and  prove 
that  his  business  or  property  has  been 
injured  by  the  very  fact  of  jthe  exist- 
ence and  prosecution  of  such  unlawful 
trnpt   or    combination."     Hunter   v. 


Eastman  Kodak  Co.,  2%  Cal.  App.  660, 
153  Pac.  737,  holding  that  a  demurrer 
will  lie  to  a  complaint  in  an  action  for 
double  damages,  when  the  effect  of 
such  complaint  is  merely  an  allegation 
that  the  defendant,  a  manufacturer 
and  wholesaler,  refused  to  recognize 
the  plaintiff  as  a  retail  dealer  within 
the  purview  of  the  terms  and  condi- 
tions of  its  annual  circular  wherein 
was  fixed  the  prices  at  which  retail 
dealers  could  sell  its  goods  and  wares, 
and  refused  to  sell  such  goods  and 
wares  to  him  at  the  prices  charged 
other  retail  dealers,  and  there  is  no 
statement  in  the  complaint  that  a  com- 
bination had  been  formed  and  was  be- 
ing maintained  by  and  between  the 
defendant  and  its  alleged  allied  com- 
panies to  do  anything  prohibited  by 
the  statute  and  nothing  therein  which 
indicated  or  tended  to  show  that  the 
terms  and  conditions  established  and 
published  by  the  defendant  in  its  cir- 
cular were  unreasonable  or  that  their 
effect  was  to  create  restrictions  in 
trade  or  commerce,  or  prevent  or  in 
any  way  circumvent  free  and  unham- 
pered competition  to  the  detriment  of 
the  public. 

Plaintiff,  awarded  judgment  in  an 
action  for  injury  to  its  business  re- 
sulting from  a  conspiracy  *in  restraint 
of  trade,  cannot  predicate  error  on  the 
refusal  of  the  trial  court  to  triple  its 
damages  under  section  4062  of  the 
Nebraska  statute  ("Junkin  Act''), 
which  provides  that  any  person  injured 
in  his  business  or  property  by  reason 
of  anything  which  the  article  forbids 
or  declares  to  be  unlawful  shall  be  en- 
titled to  threefold  damages,  when  the 
prayer  of  the  petition  was  for  compen- 
satory damages  only  and  no  claim  for 
triple  damages  was  made  until  after 
judgment  had  been  rendered  on  th^ 
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be  noted,  however,  that  it  has  been  held  that  a  contract  and  a  combina- 
tion or  conspiracy  cannot  be  declared  upon  as  identical  wrongs  and 
charged  in  a  single  count.** 

Prior  to  the  passage  of  the  Clayton  Act  which  by  section  5  provides 
that  **a  final  judgment  or  decree  hereafter  rendered  •  •  •  in 
any  suit,  or  proceeding  in  equity  brought  by  or  on  behalf  of  the  United^ 
States  under  the  anti-trust  laws  to  the  effect  that  a  defendant  has 
violated  such  laws  shall  be  prima  facie  evidence  against  such  defend- 
ant in  any  suit  or  proceeding  brought  by  any  other  party  against 
such  defendant  under  said  laws  as  to  all  matters  respecting  which 
said  judgment  or  decree  would  be  an  estoppel  as  between  the  parties 
thereto,'*  neither  the  evidence  nor  the  decree  in  a  successful  dissolu- 
tion suit  brought  against  a  combination  by  the  government  was  avail- 
able to  the  plaintiff  in  a  subsequent  action  under  section  7  against  cer- 
tain of  the  parties  defendant  in  such  dissolution  suit.^  Moreover, 
by  the  express  terms  of  such  section,  it  was  only  judgments  and  de- 
crees in  suits  by  the  government  which  should  be  rendered  after  the 
enactment  of  the  statute  that  were  to  have  the  effect  of  prima  facie 
evidence  in  subsequent  suits  and  proceedings  by  third  persons.^ 

The  damages  which  may  be  awarded  in  an  action  under  section 
7  are  those  of  a  direct  character  which  may  be  proven  with  reason- 
able exactness  and  not  those  which  are  remote  and  speculative.*^ 


section  2  of  such  statute  held  harm- 
less even  if  formally  erroneous.  Buck- 
eye Powder  Oo.  v.  E.  L  Du  Pont  do 
Nemours  Powder  Co.,  223  Fed.  881, 
886. 

A  demurrer  for  multifariousness 
will  lie  to  a  bill  seeking  damages 
under  the  Sherman  Act  and  also  an  in- 
junction against  defendant's  use  of 
complainants'  trade-mark  and  trade 
name.  Block  v.  Standard  Distilling 
&  Distributing  Co.,  95  Fed.  978. 

4SBice  v.  Standard  Oil  Co.,  134 
Fed.  464,  466. 

Where  the  illegal  contracts  and 
combinations  alleged  in  the  declara- 
tion in  an  action  under  section  7  are 
but  steps  in  the  conspiracy  charged, 
''and  such  conspiracy  has  for  its  pur- 
pose the  alleged  monopoly,"  the  dec- 
laration will  not  be  bad  for  duplicity. 
Buckeye  Powder  Co.  v.  E.  I,  Du  Pont 
de    Nemours    Powder   Co.,    196    Fed. 


514,  517,  holding  that  the  cause  of 
action  set  out  by  plaintiff  was  single. 

40  Buckeye  Powder  Co.  v.  E.  I.  Du 
Pont  de  Nemours  Powder  Co.^  223  Fed. 
881,   884. 

50  Buckeye  Powder  Co.  v.  E.  I.  Du 
Pont  de  Nemoura  Powder  Oo.,  223 
Fed.  881,  884. 

ttl'<To  recover  under  the  seventh 
section  [of  the  Sherman  Act]  plain- 
tiffs must  3how  that,  as  a  result  of 
defendants'  acts,  actual  damages 
were  sustained — damages  in  some 
amount  which  is  susceptible  of  expres- 
sion in  figures.  These  damages  must 
be  proved  by  facts  from  which  their 
existence  is  logically  and  legally  in- 
ferable— ^not  by  conjectures,  or  esti- 
mates. They  must  not  be  speculative, 
remote,  or  uncertain.  As  we  under- 
stand the  law,  a  jury  may  not  merely 
ffU€S8  that  plaintiff  lost  $1,000  or 
$10,000  which  they  might  have  made. 


5544 


Ch.54] 


Monopolies  and  Tbusts 


[§3401 


an  action  for  threefold  damages,  is  founded  upon  the  theory  that 
under  section  7  the  thing  **  forbidden  or  declared  to  be  unlawful  by 
this  act"  may  reside  in  the  scheme  or  combination  as  a  whole,  the 
court  will  not  hold  it  void  for  duplicity  and  uncertainty  on  the  de- 
fendant's objection  that  each  of  the  things  forbidden  by  sections  1 
and  2  of  the  statute  are  distinct  offenses  and  that  the  declaration 
should  charge  these  separate  offenses  in  separate  counts.^''    It  is  to 


of  an  effort  by  the  rubber  company 
to  control  and  restrict  interstate  com- 
merce by  a  series  of  such  contracts 
tieing  up  aU  the  last  companies.  No 
one  of  the  last  companies,  apparently, 
occupied  any  dominating  position  in 
that  trade.  Upon  the  allegations  of 
the  declaration,  nothing  more  is  shown 
than  that  each  independently  agreed 
to  hold  all  its  product  adapted  to  rub* 
ber  footwear  for  the  defendant,  or 
subject  to  its  orders.  In  the  absence 
of  any  purpose  or  intent  on  the  part  of 
any  of  the  last  companies  to  re- 
strict and  control  trade  by  its  con- 
tract, and  of  any  knowledge  that  the 
other  party  to  the  contract  was  mak- 
ing it  in  pursuance  of  a  plan  to  re- 
strict, control,  or  monopolize  interstate 
commerce,  and  of  any  sufficient  reason 
to  believe  that  such  would  be  the 
natural  effect  of  the  contract  with  the 
defendant,  the  last  companies  were, 
in  my  opinion,  clearly  within  their 
rights  in  making  tiie  contracts  in  ques- 
tion, and  -are  not  liable  under  the 
Sherman  Act  for  having  done  so. 
Upon  the  same  reasoning,  it  seems 
to  me  apparent  that  this  declaration 
does  not  allege  any  combination  or 
conspiracy  in  restraint  of  the  trade 
in  lasts.  There  is  an  entire  absence 
of  that  joint  or  common  purpose  and 
action  which  are  the  essence  of  a  com- 
bination or  conspiracy.  The  at- 
tempted control  was  reached  for  by 
the  rubber  company  on  its  own  ac- 
count, and,  so  far  as  is  alleged,  with- 
out taking  any  other  person  into  its 
confidence  or  apprising  any  other  de- 
fendant of  its  intent.    No  other  per- 


son participated  or  knowingly  as^ted 
in  the  illegal  plan  afoot.  As  to  the 
last  companies,  no  cause  of  action 
under  the  Sherman  Act  is  stated.  As 
against  the  United  States  Bubber 
Company  [the  principal  defendant], 
the  declaration  does  not  set  out  any 
combination  or  conspiracy  in  restraint 
of  trade.  It  is  to  be  supported,  if  at 
all,  as  aUeging  contracts  made  by  the 
rubber  company  in  unreasonable  re- 
straint of  interstate  trade,  or  a  mo- 
nopolization of  that  trade.  It  plainly 
relates  to  restraint  or  control  of  trade 
in  lasts,  not  in  boots  and  shoes,  and  it 
alleges  a  complete  and  intentional  re- 
straint and  control  thereof  by  the  de- 
fendant." 

Where  the  manner  of  stating  an  al- 
leged cause  of  action  under  section  7 
''is  challenged,  the  court  will  exer- 
cise its  undoubted  prerogative  to  no- 
tice unchallenged  defects,  and  ex- 
punge the  objectionable  parts,  if 
necessary  to  a  proper  disposition  of 
the  motion  to  strike  out  the  whole 
declaration. ' '  Buckeye  Powder  Go.  v. 
E.  I.  Du  Pont  de  Nemours  Powder  Co., 
196  Fed.  514,  520,  denying  the  mo- 
tion to  strike  out  the  declaration  but 
expunging  therefrom  certain  faulty 
parts  thereof  without  costs  to  either 
party. 

47Cilley  v.  United  Shoe  Machinery 
Co.,  202  Fed.  598.  See  also  Strout  v. 
United  Shoe  Machinery  Co.,  202  Fed. 
602. 

Buling  in  an  action  under  section  7 
whereby  the  plaintiff  was  required  to 
elect  whether  it  would  insist  before 
the  jury  on  a  violation  of  section  1  or 
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The  important  question  in  this  connection  is  the  one  whether  the 
contract  in  a  given  case  really  is  ''in  violation  of  the  provisions"  of 
the  statute,'^  When  the  contract  is  the  one  which  initiated  or  called 
into  being  the  illegal  trust  or  combination,  or  which  constitutes  the 
conspiracy,  no  doubt  of  its  contravention  of  the  statute  caxi  arise. 
But  a  contract  so  obviously  unenforceable  is  not  the  only  one  which 
has  no  standing  in  court  as  being  inimical  to  the  statute.^  Thns  in 
order  to  offend,  the  contract,  it  would  seem,  need  not  be  one  in- 
dispensably necessary  to  the  existence  of  the  illegal  trust  or  combina- 
tion in  the  first  instance,  but  need  only  have  a  direct  and  immediate 
eflPect  looking  to  the  successful  carrying  out  of  the  purpose  of  the 
trust  or  combination.  So,  the  Supreme  Court  of  the  United  States, 
in  a  leading  case,^''  has  held  that  a  contract  whereby  an  illeg^  com- 
bination of  wall  paper  manufacturers  sold  wall  paper  to  a  dealer  there- 


vides  for  the  prevention  of  vioUttions 
thereof,  and  makes  it  the  duty  of  the 
several  district  attorneys,  under  the 
direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  pre- 
vent and  restrain  such  violations,  and 
it  gives  to  any  person  injured  in  his 
business  or  property  the  right  to  ^ue; 
but  that  does  not  prevent  a  private 
individual  when  sued  upon  a  contract 
which  is  void  as  in  violation  of  the 
act  from  setting  it  up  as  a  defen3e, 
and  we  think  when  proved  it  is  a 
valid  defense  to  any  claim  made  under 
a  contract  thus  denounced  as  Ulegal." 
See  also  Stewart  v.  W.  T.  Bawleigh 
Medical  Co^  —  Okla.  — ,  159  Pac. 
1187. 

A  corporation  which  has  been  guilty 
of  practices  iUegal  under  the  Sherman 
Act  is  not  for  that  reason  alone  to 
be  deprived  of  injunctive  relief 
against  the  enforcement  against  it  of 
an  unconstitutional  statute.  American 
Sugar  Refining  Go.  v.  McFarland,  229 
Fed.  284,  aff'd  241  U.  S.  79,  60  L. 
Ed.  899. 

MA  federal  district  court  violates 
no  anti-trust  law  of  the  United  States 
or  the  state  of  Missouri  by  taking 
possession  of  and  operating  through 
receivers  an  insolvent  railroad  system 
claimed  to  be  an  offender  against  tho 


federal  and  state  statutes.  Kansas 
City  Southern  By.  Co.  v.  LiUsk,  224 
Fed.   704. 

M  A  judgment  will  not  lie  in  favor 
of  a  plaintiff  suing  ex  contractu  when 
it  would,  in  effect,  aid  in  tbe  execu- 
tion of  agreements  which  eonaiitute 
a  combination  illegal  under  t;he  Sher- 
man Act.  Stewart  v.  W.  T.  Bawleigh 
Medical  Co.,  —  Okla.  — ,  X59  Pac 
1187  (contract  of  absolute  sale  of 
goods  in  which  3eller  was  given  right 
to  fix  retail  price). 

A  promissory  note  given  pursuant 
to  a  contract  illegal  under  section  22, 
article  12  of  the  Washingtoxa  Consti- 
tution, prohibiting  monopoLi.^^  ^^'' 
but  in  an  attempt  to  circumvent  such 
constitutional  provision  is  ut^^t^^^^^' 
able.  Manson  v.  Hunt,  82  W«wh-  ^^' 
144  Pac.  45. 

Nonliability  on  notes,  conBi^«»^i®" 
for   which   was   profit   in   tr».«8*ction 

between  parties  to  conspiracy  t®  ^^' 
ner  wheat  market,  see  Lane  v.  Lciteri 
237  Fed.  149. 

57  Continental  Wall  Paper  Co.  v. 
Louis  Voight  &  Sons  Co.,  2 12  IT-  S- 
227,  53  L.  Ed.  486,  aff 'g  148  Fed.  939, 
and  distinguishing  CiOnnoUy  v.  ^"^^° 
Sewer  Pipe  Co.,  184  U.  S.  540,  46  h. 
Ed.  679,  considered  infra,  this  section. 
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in  on  terms  looking  to  the  accomplishment  of  the  combination  'b  illegal 
purpose,  namely,  the  establishing  of  a  monopoly  in  the  wall  paper 
trade,  which  terms  the  dealer  was  compelled  to  agree  to  unless  he  was 
willing  to  accept  the  alternative,  of  being  forced  out  of  business  and 
financially  ruined,  was  a  contract,  the  trade  involved  being  of  an  in- 
terstate character,  in  violation  of  the  Sherman  Act  and  hence  unen- 
forceable  by  such  combination.** 

Where,  however,  the  contract  of  purchase  was  not  inherently  illegal 
and  was  wholly  collateral  to  the  combination  agreement  and  therefore 
untainted  by  its  illegality,  a  purchaser  of  goods  cannot  defend  an 
action  for  their  purchase  price  on  the  ground  that  the  seller  was  a 
member  of  an  illegal  combination  in  restraint  of  trade  or  to  create 
a  monopoly.**    This  is  true  regardless  of  whether  the  combination's 


M3Cr.  Justice  Harlan,  deliyering 
the  opinion  of  the  court,  said:  "Btated 
shortly,  the  present  case  i»  this:  The 
plaintiff  comes  into  court  admitting 
that  it  is  an  illegal  combination  whose 
operations  restrain  and  monopolize 
commerce  and  trade  among  the  states, 
and  a3ks  a  judgment  that  will  give 
effect,  as  far  as  it  gOes,  to  agree- 
ments that  constituted  that  combina- 
tion, and  by  means  of  which  the  com- 
bination proposes  to  accomplish  for- 
bidden ends.  We  hold  that  3uch  a 
judgment  cannot  be  granted  without 
departing  from  the  statutory  rule, 
long  established  in  the  jurisprudence 
of  both  this  country  and  England, 
that  a  court  will  not  lend  its  aid,  in 
any  way  to  a  party  seeking  to  realize 
the  fruits  of  an  agreement  that  ap- 
pears to  be  tainted  with  illegality, 
although  the  result  of  applying  that 
rule  may  sometimes  be  to  shield  one 
who  has  got  something  for  which,  as 
between  man  and  man,  he  ought,  per- 
haps, to  pay,  but  for  which  he  is  un- 
wiUing  to  pay.  In  such  cases  the  aid 
of  the  court  is  denied,  not  for  the 
benefit  of  the  defendant,  but  because 
public  policy  demands  that  it  should 
be  denied  without  regard  to  the  inter- 
ests of  individual  parties.  It  is  of  no 
consequence  that  fhe  present  defend- 
ant  company  had  knowledge   of  the 


alleged  illegal  combination  and  its 
plans,  or  was  directly  or  indirectly  a 
party  thereto.  Its  interests  must  be 
put  out  of  view  altogether  when  it  is 
sought  to  have  the  assistance  of  the 
court  in  accomplishing  ends  forbidden 
by  the  law. ' '  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.,  supra. 

A  sale  and  its  conditions  which  are 
inherently  legal  cannot  be  made  ille- 
gal so  as  to  defeat  an  action  for  the 
purchase  price  of  the  goods  sold  by 
reference  to  the  illegality  of  the  cor- 
porate seller  under  the  Sherman  Act 
and  the  aid  to  be  afforded  to  its 
wrongful  purpose  by  the  fulfillment  of 
the  stipulated  conditions.  D.  B.  WUder 
Mfg.  Co.  V.  Corn  Products  Befining 
Co.,  236  U.  S.  165,  59  L.  £d.  520,  Ann. 
Cas.  1916  A  118,  reconciling  Continen- 
tal Wall  Paper  Co.  v.  Louis  Voight 
&  Sons  Co.,  supra,  and  Connolly  v. 
Union  Sewer  Pipe  Co.,  infra. 

M  National  Distilling  Co.  v.  Cream 
City  Importing  Co.,  86  Wis.  352,  39 
Am.  St.  Bep.  902,  56  N.  W.  864. 

"Where  the  sale  is  in  no  way  con- 
nected with  the  illegal  character  of 
the  selling  corporation,  but  one  made 
in  the  regular  course  of  business, 
resting  upon  a  valid  and  independent 
consideration,  it  is  no  defense  to  an 
action  for  the  goods  sold  that  the 
plaintiff  is  an  unlawful  combination, 
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illegality  resralts  from  the  operation  of  the  eommon  law,^  of  a  state 
statute,**  unless,  of  course,  such  statute  declares  otherwise,**  or  of 


since  the  sale  is  coUateral  to  the  iUe- 
gaXity  of  the  combination."  Beasire 
&  Co.  V.  Corn  Products  Mfg.  Co.,  47 
Ind.  App.  298,  94  N.  E.  353. 

''The  fact,  if  it  be  a  fact,  that  the 
complainant  is  one  of  an  association 
or  combination  of  corporations,  which 
constitutes  a  monopoly^  and  that  its 
general  business  is  illegal,  as  one  in 
restraint  of  trade,  cannot  be  invoked 
collaterally  to  affect  in  any  manner 
its  independent  contract  obligations 
or  rights.  *  *  *.  It  is  held  that 
one  who  voluntarily  and  knowingly 
■deals  with  the  parties  so  combined 
cannot,  on  the  one  hand,  take  the 
benefit  of  hi3  bargain,  and,  on  the 
other,  defend  against  the  contract  on 
the  ground  of  the  illegality  of 
the  combination.''  Camors-MeConnell 
Co.  V.  McConnell,  140  Fed.  412,  415, 
aff'd  140  Fed.  987. 

W  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  46  L.  Ed.  679,  aff 'g 
99  Fed.  354  (consolidated  actions  on 
promissory  notes  and  open  aeeount); 
Com  Products  Refining  Co.  v.  Oriental 
Candy  Co.,  168  111.  App.  585. 

61  Chicago  Wall  Paper  MiUs  v.  Gen- 
eral Paper  Co.,  147  Fed.  491,  8  Ann. 
Cius.  889;  Harrison  v.  Glucose  Sugar 
Befining  Co.,  116  Fed.  304,  58  L.  B.  A. 
915. 

It  is  no  defense  to  an  action  for 
the  purchase  price  of  goods  sold  and 
delivered  that  the  contract  of  sale 
contained  terms  violative  of  the  state 
anti-trust  act,  the  action  not  being  one 
to  enforce  such  term«  but  merely  to 
enforce  a  claim  which  common  honesty 
demands  be  settled.  McCall  Co.  v. 
Hughes,  102  Mistf.  375,  42  L.  B.  A. 
(N.  S.)  63,  59  So.  794,  followed  in  Mc- 
Call Co.  y.  Parson,  May,  Oberschmidt 
Co.,  107  Miss.  865,  66  So.  274. 

''The  mere  fact  that  the  plaintiff 
corporation  was  [under  the  Wisconsin 


statute]  an  unlawful  combination 
would  not  relieve  the  defendant  from 
paying  for  the  goods  purchased  from 
it,  provided  the  contract  of  purchase 
was  not  in  itself  unlawful."  Pulp 
Wood  Co.  V.  Green  Bay  Paper  A  Fiber 
Co.,  157  Wi3.  604,  147  N.  W.  1058. 

68  Section  6  of  the  Illinois  Anti- 
Trust  Act  of  1891  (Laws  1891,  p.  206; 
J.  &  A.  Ann.  St.  §  3555)  and  section 
10  of  the  act  of  1893  (Laws  1893, 
p.  182) — ^which  latter  act  has  been 
held  unconstitutional  *  (Connolly  v. 
Union  Sewer  Pipe  €0.,  184  U^  & 
540,  46  L.  Ed.  679,  aff'g  99  Fed. 
354.  See  J.  &  A.  Ann.  St.  vol.  2, 
p.  2000),  and  which  therefore  and  if 
for  no  other  reason  did  not  repeal 
the  aet  of  1891  (People  v.  Butler  St. 
Foundry  4b  Iron  Co^  201  HI.  236,  66 
N.  E.  349)— -expressly  provide  to  the 
contrary  of  the  general  rule,  as  do 
also  the  statutes  of  some  of  the  other 
states. 

In  order  to  avail  of  this  statutory 
defense,  defendant  must  ^how  that 
the  combination  alleged  is  illegal 
under  the  statute  and  not  merely  ille- 
gal  at  common  law.  Ferd  Heim  Brew- 
ing Co.  V.  Belinder,  97  Mo.  App.  64, 
71  a  W.  691. 

In  order  for  section  6  of  the  lUi- 
nois  Anti-Trust  Act  of  1891  to  be 
available  as  a  defense  to  an  action 
upon  a  contract,  a  violation  of  such 
act  in  niinois  must  be  shown.  Com 
Products  Befining  <k>.  v.  Oriental 
Candy  Co.,  168  HL  App.  585.  See 
also  Chicago  Wall  Paper  Mills  r.  Gen- 
eral Paper  Co.,  147  Fed.  491,  8  Ann. 
Cas.  889. 

Such  a  state  statute  cannot  be  ap- 
plied in  the  case  of  interstate  eon- 
tracts.  International  Harvester  Co. 
of  America  v.  Oliver,  192  Fed.  59,  65. 
See  also  Hadley  Dean  Plate  Glass  Co. 
▼.  Highland  Glass  Co.,  143  Fed.  242; 


5548 


Ch.  54] 


MONOPOUBS  AKD  TbITSTS 


[§3402 


the  Sherman  Act.**    Nor  can  such  purchaser  recover  back  the  whole 


IVaak  A.  Menne  Factory  v.  Harback, 
85  Ark.  278,  107  8.  W.  991. 

Under  the  rules  of  county,  Bueh  a 
statute  may  be  availed  of  in  a  foreign 
state  when  not  contrary  to  the  pub- 
lie  policy  thereof.  Wagner  v.  Min- 
nie Harvester  Co.,  22  Okla.  890,  106 
Pae.  969. 

Although  the  language  of  the  Kan- 
sas statute,  providing  that  it  shall  'be 
lawful  to  plead  in  bar  or  in  abate- 
ment of  an  action  begun  in  the  state 
that  the  plaintiff  or  some  other  per- 
son interested  in  the  prosecution  of 
the  action  is  a  member  or  agent  of 
an  unlawful  combination  or  trust,  "is 
general,  it  is  manifest  that  the  legis- 
lature was  aiming  to  prevent  the  en- 
forcement of  the  illegal  arrangements 
or  contracts  prohibited  by  the  act. 
Obviously,  the  legislature  intended 
that  parties  engaged  in  such  an  un- 
lawful combination  or  trust  should 
not  use  the  law  and  its  machinery  to 
promote  the  unlawful  combination  or 
conspiracy,  nor  to  enforce  any  agree- 
ment or  contract  growing  out  of  it. 
It  was  evidently  not  intended  to  de- 
prive persons  of  any  civil  rights,  to 
place  them  outside  of  the  protection 
of  the  law,  or  to  inflict  penalties  and 
punishments  without  a  trial  conducted 
under  the  safe-guards  which  the  con- 
stitution provides.  It  will  hardly  be 
contended  that  a  person  remotely  con- 
nected with  a  corporation  which  has 
entered  into  such  unlawful  combina- 
tion is  deprived  of  the  right  to  de- 
fend his  home  and  family  when 
assailed,  or  of  the  right  to  resort  to 
the  courts  for  the  protection  of  his 
property  and  interests  that  are  in  no 
way  connected  with  the  unlawful  com- 
bination. Such  an  interpretation  of 
the  law  would  i^ive  it  somewhat  the 
character  of  a  bill  of  attainder.  We 
cannot  assume  that  the  legislature 
Mhs  unaware  that  the  federal  consti- 


tution forbids  enactments  of  that 
character,  nor  that  it  intended  to  take 
from  persons  the  protection  of  the 
courts,  the  rights  of  a  citizen,  or  to 
outlaw  them  in  advance  of  trial  and 
conviction.  We  think,  rather,  that 
*  •  *  [  such  ]  provision  ♦  ♦  • 
was  intended  to  apply  where  the  un- 
lawful arrangement,  contract,  or  in- 
terest was  sought  to  be  enforced,  or 
some  step  taken  designed  to  promote 
the  operation  of  the  unlawful  trust, 
combination,  or  conspiracy."  (Barton 
V.  Mulvane,  59  Kan.  313,  52  Pac.  883, 
885.  See  also  Boatmen's  Bank  of  St. 
Louis  V.  Fritzlen,  176  Fed.  183;  State 
V.  Jack,  69  Kan.  387,  1  L.  B.  A.  (N. 
S.)  167,  2  Ami.  Caa.  171,  76  Pac.  911); 
and  therefore  the  assignee  of  promis- 
sory notes  is  not  precluded  from  main- 
taining an  action  of  replevin  to  re- 
cover the  articles,  for  a  part  of  the 
purchase  price  of  which  the  notes 
were  given,  by  reason  of  his  being  a 
member  of  an  illegal  trust.  Barton  v. 
Mulvane,  59  Kan.  313,  52  Pac.  883. 
Upon  the  authority  of  Barton  ▼.  Mul- 
vane, supra,  the  court  which  decided 
that  case  subsequently  held  (Larabee 
Flour  Mills  Go.  v.  Missouri  Pae.  B.  Co., 
85  Kan.  214,  116  Pac.  901)  that  mem- 
bership in  an  association,  illegal  under 
the  anti-trust  laws  of  Kansas,  does 
not  deprive  a  milling  company  of  its 
right  to  damages  for  a  railroad  com- 
pany's wrongful  refusal  of  switching 
service  where  the  service  desired  was 
not  a  part  of  the  purposes  of 
the  organization  of  the  association 
nor  in  any  sense  necessary  to  the 
carrying  out  of  any  of  such  purposes. 
For  cause  of  action  held  to  have 
grown  of  transactions  of  an  unlawful 
combination   within    the   meaning  of 

• 

the  Tennessee  statute,  see  American 
Handle  Go.  v.  Standard  Handle  Co. 
(Tenn.  Ch.  App.),  59  S.  W.  709, 
W  Connolly   v.    Union   Sewer   Pipe 
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or  any  part  of  the  purchase  price  which  has  been  actually  paid  fay 


Co.,  184  U.  8.  540^  46  L.  Ed.  679,  aff 'g 
99  Fed.  354  (consolidated  actions  on 
promissory  notes  and  open  account). 
See  also  Cincinnati,  P.,  B.  S.  &  P. 
Packet  Co.  v.  Bay,  200  U.  S.  179,  50 
L.  Ed.  428 ;  Chicago  Wall  Paper  Mills 
V.  General  Paper  Co.,  147  Fed.  491,  8 
Ann.  Cas.  889;  Corn  Products  Befining 
Co.  V.  Oriental  Candy  Co.,  168  111. 
App.  585;  Pulp  Wood  Co.  v.  Green 
Bay  Paper  &  Fiber  Co.,  157  Wis.  604, 
147  N.  W.  1058. 

"If  the  contract  between  the  plain- 
tiff corporation  and  the  other  named 
corporations,  persons,  and  companies, 
or  the  combination  thereby  formed 
was  illegal  under  the  act  of  Con- 
gress," eaid  the  Supreme  Court  in 
Connolly  v.  Union  Sewer  Pipe  Co., 
supra,  "then  all  those,  whether  per- 
sons, corporations,  or  associations,  di- 
rectly connected  therewith,  become 
subject  to  the  penalties  prescribed  by 
Congress.  But  the  act  does  not  de- 
clare illegal  or  void  any  sale  made  by 
such  combination,  or  by  its  agent  a,  or 
property  it  acquired  or  which  came 
into  its  possession  for  the  purpose  of 
being  sold, — such  property  not  being 
at  the  time  in  the  course  of  trans- 
portation from  one  state  to  another  or 
to  a  foreign  country.  The  buyer 
could  not  refuse  to  comply  with  his 
contract  of  purchsuse  upon  the  ground 
that  the  seller  was  an  illegal  combina- 
tion which  might  be  restrained  or  sup- 
pressed in  the  mode  prescribed  by  the 
act  of  Congress;  for  Congress  did  not 
declare  that  a  combination  illegally 
formed  under  the  act  of  1890  should 
not,  in  the  conduct  of  its  business, 
become  the  owner  of  property  which  it 
might  sell  to  whomsoever  wished  to 
buy  it.  So  that  there  is  no  necessary 
legal  connection  here  between  the 
*8ale  of  pipe  to  the  defendants  by  the 
plaintiff  corporation,  and  the  alleged 
arrangement  made  by  it  with  other 


corponttions,  companies,  and  firms. 
The  contracts  under  which  the  pipe 
in  question  was  sold  were  •  *  * 
collateral  to  the  arrangement  for  the 
combination  referred  to,  and  this  is 
not  an  action  to  enforce  the  terms  of 
such  arrangement.  That  combination 
may  have  been  illegal,  and  yet  the 
sale  to  the  defendants  was  valid. 
*  *  *  Nor  can  the  defendants  re- 
fuse to  pay  for  what  they  bought, 
upon  the  ground  that  the  7th  section 
of  the  Sherman  Act  gives  the  right 
to  any  person  'injured  in  his  business 
or  property  by  any  other  person  or 
corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful'  by 
the  act,  to  sue  and  recover  treble  the 
damages  sustained  by  him.  We  shall 
not  now  attempi)  to  declare  the  full 
scope  and  meaning  of  that  section  of 
the  act  of  Congress.  It  is  sufficient 
to  say  that  the  action  which  it  author- 
izes must  be  a  direct  one,  and  the 
damages  claimed  cannot  be  set  off  in 
these  actions  based  upon  special  con- 
tracts for  the  sale  of  pipe  that  have  no 
direct  connection  with  the  alleged  ar- 
rangement or  combination  between  the 
plaintiff  and  other  corporations,  firms, 
or  companies.  *  *  *  If  the  act  of 
Congress  expressly  authorized  one  who 
purchased  property  from  a  combina- 
tion organized  in  violation  of  its  pro- 
visions to  plead,  in  defense  of  a  suit 
for  the  price,*  the  illegal  character  of 
the  combination,  that  would  present 
an  entirely  different  question.  But 
the  act  contains  no  such  provision." 
A  sale  of  goods  by  a  corporation 
which  is  claimed  by  the  purchaser  of 
the  goods  to  be  a  combination  inimical 
to  the  Sherman  Act  is  not  inherently 
illegal  so  as  to  prevent  a  recovery  of 
the  price  of  such  goods  by  reason  of 
the  purchaser's  having  been  offered 
the  benefit  of  the  seller's  profit-shar- 
ing scheme   which    demanded   of  its 
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him.^  **The  test  whether  a  demand  connected  with  an  illegal  trans- 
action is  capable  of  being  enforced  at  law,  is  whether  the  plaintiff 
requires  the  aid  of  the  illegal  transaction  to  establish  his  case.  If 
he  cannot  open  his  case,  without  showing  that  he  has  broken  the  law, 
a  court  will  not  assist  him.  But  if  he  does  not  clai^n  through  the 
medium  of  the  illegal  transaction,  but  upon  a  new  contract  bottomed 
on  independent  consideration,  he  may  recover.''^ 

There  being  no  statutory  rule  to  the  contrary,  agents  of  a  corpora- 


beneficiaries  that  they  give  all  T>f  theix 
custom  to  the  seller  nor  by  reason  of 
the  clause  in  the  contract  of  sale  to 
the  effect  that  the  goods  were  bought 
by  the  purchaser  for  its  own  use  and 
not  for  resale.  D.  B.  Wilder  Mfg.  Co. 
V.  Corn  Products  Refining  Co.,  236  U. 
8.  165,  59  Xi.  Ed.  520,  Ann.  Cas.  1916  A 
118  (aff'g  11  Ga.  App.  588,  75  S.  B. 
918),  holding  also  that  the  purchaser 
having  admitted  that  it  had  not  ful- 
filled the  condition  of  exclusive  deal- 
ing was  not  entitled  to  a  judgment 
for  the  share  of  the  profits  claimed  by 
it.  In  holding  as  first  above  noted 
the  court  said:  "Considered  f^om  the 
point  of  view  of  the  alleged  illegality 
of  the  corporation,  the  attack  on  its 
existence  was  absolutely  immaterial 
because  the  right  to  enforce  the  sale 
did  not  involve  the  question  of  com- 
bination, since,  conceding  the  illegal 
existence  of  the  corporation  making 
the  sale,  the  obligation  to  pay  the 
price  was  indubitable,  and  the  duty 
to  enforce  it  not  disputable.  This  is 
true  because  the  sale  and  the  obliga- 
tions which  arose  from  it  depended 
upon  a  distinct  contract,  with  recipro- 
cal considerations  moving  between  the 
parties, — the  receipt  of  goods  on  the 
one  hand,  and  the  payment  of  the 
price  on  the  other.  And  this  is  but 
a  form  of  stating  the  elementary 
proposition  that  courts  may  not  re- 
fuse to  enforce  an  otherwise  legal  con- 
tract because  of  some  indirect  benefit 
to  a  wrongdoer  which  would  be  af- 
forded from  doing  so,  or  some  remote 


aid  to  the  accomplishment  of  a  wrong 
which  might  possibly  result, — doc- 
trines of  such  universal  acceptance, 
that  no  citation  of  authority  is  needed 
to  demonstrate  their  existence,  espe- 
cially in  view  of  the  express  ruling  in 
Connolly  v.  Union  Sewer  Pipe  Co. 
•[supra]  •  •  •  applying  them  to 
the  identical  general  question  here  in- 
volved. ' ' 

A  mani^facturer  suing  for  the  bal- 
ance due  under  a  contract  of  absolute 
sale  of  its  goods  is  not  entitled  to 
judgment  when  such  contract  con- 
tained a  provision,  illegal  under  the 
Sherman  Act,  whereby  the  manufac- 
turer was  given  the  right  to  fix  the 
price  at  which  such  goods  should  be 
sold  to  consumers,  and,  in  this  con* 
nection,  it  is  immaterial  that  the  pur- 
chaser, sued  did  not  invariably  abide 
by  this  provision.  Stewart  v.  W.  T. 
Bawleigh  Medical  Co.,  — >  Okla.  — ,  159 
Pac.  1187. 

Bule  announced  in  Connolly  v. 
Union  Sewer  Pipe  Co.,  supra,  held  ap- 
plicable by  analogy  in  case  involving 
sale  of  good  will  and  property  of  cor- 
poration. Metcalf  V.  American  School 
Furniture  Co.,  122  Fed.  115.  See  also 
Steele  v.  United  Fruit  Co.,  190  Fed. 
631  (sale  of  corporate  stock). 

M  Dennehy  v.  McNulta,  86  Fed.  825, 
829,  41  L.  R.  A.  609. 

66  The  Charles  £.  Wiswall,  86  Fed. 
671,  674,  42  L.  B.  A.  85,  approved  in 
Bessire  &  Co.  v.  Corn  Products  Mfg. 
Co.,  47  Ind.  App.  298,  94  N.  E.  353. 
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tion  are  not  relieved  from  their  legal  liability  to  their  principal  for 
moneys  collected  by  them  in  their  fiduciary  capacity  and  for  the  pur- 
chase price  of  goods  sold  to  them  by  the  corporation  merely  by  rea- 
son of  the  fact  that  the  latter  is  a  trust  or  monopoly .••*  So,  money  ad- 
vanced to  a  third  person  by  a  member  of  an  illegal  combination  to  be 
expended  in  purchasing  necessary  raw  material  for  the  latter  but  not 
thus  used  may  be  recovered.®''    The  fact  that  a  corporation  contracting 


66  International  Harvester  Co.  of 
America  v.  Eaton,  Circuit  Judge,  163 
Mich.  55,  30  L.  R.  A.  (N.  S.)  ;580,  Ann. 
Cas.  1912  A  1022,  127  N.  W.  695.    See 

'also    International   Harvester    Co.    of 
America  v.  Oliver,  192  Fed.  59. 

67  Epstein  v.  Buckeye  Cotton  Oil 
Co.,  106  Ark.  241,  153  S.  W.  587.  '^n 
the  present  case,"  eaid  the  court, 
"we  deem  it  unnecessary  to  enter 
into  a  discussion  of  the  question 
whether  the  contract  between  appel- 
lant [defendant  below]  and  appellee 
[plaintiff  below]  for  the  purchase  of 
seed  should  be  treated  as  part  of  the 
alleged  illegal  combination  or  whether 
it  was  collateral;  for,  in  either  view 
of  the  case,  this  is  not  a  suit  upon  the 
contract,  and  appellee  does  not  invoke 
its  enforcement.  Even  if  the  contract 
be  treated  as  entirely  void,  appellee 
is  entitled  to  recover  the  money  ad- 
vanced to  buy  the  seed  with.  It  would 
be  different,  of  course,  if  appellee  was 
suing  to  enforce  the  contract,  or  to 
recover  damages  for  its  breach.  The 
question  would  arise  whether  the  con> 
tract  was  valid,  and,  if  found  to  con- 
travene any  statute  of  this  state  or  of 
the  United  States,  no  recovery  could, 
be  had  upon  it.  But  •  ♦  •  this 
is  merely  a  suit  to  recover  money 
which  appellee  had  advanced  to  appel- 
lant, to  be  Used  for  the  purchase  of 
seed,  and  which  was  not  so  used.  The 
money  was  the  property  of  appellee, 
and  continued  to  be  until  used  for  the 
prescribed  purposes;  and  when  appel- 
lant failed  or  refused  to  use  it  for 
those  purposes  there  was  an  implied 
obligation  to  return  it.    It  is  not  im- 


portant to  inquire  whether,  strictly 
speaking,  the  contract  created  the  re- 
lation of  principal  and  agent  between 
the  parties;  for,  in  any  event,  appellee 
was  entitled  to  recover  the  money, 
which  had  been  advanced  for  certain 
purposes  only,  and  was  not  used  pur- 
suant to  the  terms  of  the  contract. 
•  *  •  Some  of  the  funds,  it  is  con- 
tended, were  advanced  to  appellant  to 
use  in  constructing  or  repairing  a  gin 
in  aid  of  his  business  of  purchasing 
seed.  If  that  be  true,  it  did  not  lessen 
hie  obligation  to  return  the  money  so 
used,  where  he  failed  to  carry  out  the 
contract. ' ' 

Bank  taking  a  promissory  note  to 
cover  a  loan  made  by  it  directly  to 
the  maker,  and  in  renewal  of  other 
notes,  secured  by  a  chattel  mortgage, 
which,  in  good  faith  and  without 
knowledge  that  a  part  of  their  con- 
sideration was  based  on  a  violation  of 
the  Kansas  Anti-Trust  Act  (Laws 
1897,  p.  481,  c.  265;  Gen.  St.  1901, 
SS  7864-7874),  it  had  taken  as  collat- 
eral security  for  a  loan  to  the  payee 
held  not  precluded  from  enforcing 
payment  by  the  provision  in  section  7 
of  such  act  that  any  contract  or 
agreement  in  violation  of  any  of  the 
act's  provisions  shall  be  absolutely 
void  and  unenforceable  in  any  of  the 
courts  of  the  state.  Boatmen's  Bank 
of  St.  Louis  V,  Fritzlen,  221  Fed.  154, 
distinguishing  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.,  212 
IT.  S.  227,  53  L.  Ed.  486,  and  State  v. 
Wilson,  73  Kan.  334,  117  Am.  St.  Bep. 
479,  84  Pac.  737,  80  Pac.  639. 
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to  manufacture  and  deliver  certain  of  its  product  is  a  party  to  a 
combination  to  restrain  trade,  which  combinatibn  is  illegal  under  the 
Sherman  Act,  will  not  preclude  the  corporation  from  recovering  dam- 
ages for  a  breach  of  the  contract  by  the  purchaser,  where  the  contract 
is  collateral  to  the  illegal  combination.**  Neither  the  common-law 
nor  the  contractual  duty  of  a  railroad  company  to  furnish  cars  to  a 
coal  mining  company  is  aflfected  by  the  facts  that  the  latter  is  a  mem- 
ber of  a  pool  or  trust,  that  it  sells  all  of  its  coal  through  another 
member  of  such  pool  or  trust,  and  that  all  of  the  profits  which  it  has 
made  or  will  make  should  cars  be  furnished  it,  have  been  and  will  be 
the  result  of  its  membership  in  the  pool  or  trust ;  and  hence  such  facts 

ft 

do  not  constitute  a  defense  to  an  ^ction  by  the  mining  company  for 
damages  for  the  failure  of  the  railroad  company  to  furnish  cars.**  A 
combination,  notwithstanding  its  illegal  status,  may  recover  for  the 
tortious  injury  or  destruction  of  its  property.^ 

It  has  been  held,  however,  that  a  corporate  conduit  for  illegal  trust 
operations,  which,  in  the  carrying  out  of  the  trust  scheme,  has  pur- 
chased and  paid  for  (this  latter,  with  corporate  stock  afterwards  ex- 
changed for  trust  certificates)  certain  property,  which  is  left  in  the 
possession  of  the  vendor  as  the  agent  of  the  trust,  cannot  sue  such 
vendor  in  replevin  to  obtain  possession  thereof.''^ 

MHadley  Dean  Plate  Glass  Co.  v.  the  property  so  destroyed  was  the 
Highland  Glass  Co.,  143  Fed.  242.  property  of  an  illegal  combination  or 


Midland  Valley  B.   Co.   v.   Hoif-  trust,  he  might  with  equal  propriety 

man  Coal  Co.,  91  Ark.  180,  120  S.  W.  forcibly  take  possession  of  it  and  re- 

380.     See  also  Larabee  Flour  Mills  Co.  sist  its  recovery  by  the  owner  upon 

V.  Missouri  Pac.  B.  Co.,  85  Kan.  214,  the  same  ground.    The  position  is  ut- 

116  Pac.  901,  considered  in  note  62,  terly  untenable.''    Louisville  &  N.  B. 

supra,  this  section.  Co.    v.   Hurley   Tobacco   Society,    147 

70'<We  are  aware  that  courts  have  Ky.  22,  143  S.  W.  1040.     See  also  Har- 

gone   a  long  way  in   their   effort   to  ton  v.  Mulvane,  59  Kan.  313,  317,  52 

protect    the    people    against    the    en-  Pac.  883,  quoted  in  note  62,  infra,  this 

croachments     of     trusts,     monopolies,  section. 

and  other  combines  with  monopolistic  71  Bishop   v.   American   Preservers' 

tendencies;  but  we  have  found  no  au-  Co.,  157  HI.  284,  48  Am.  St.  Bep.  317, 

thority  holding  that  the  property  of  41  N.  B.  765,  rev'g  51  HI.  App.  417. 

such    monopoly,    trust,    or    combine.  Contra,  see  Gilbert  v.  American  Surety 

operated  in  violation  of  the  federal  Co.  of  New  York,   121  Fed.  499,  61 

statute,  or  in  restraint  of  trade,  could  L.  B.  A.  253.    See  also,  in  connection 

be  either  intentionally  or  negligently  with   this  last   cited    case,   Buckhorn 

destroyed  by  any  one  and  the  owner  Plaster  Co.  v.  Consolidated  Plaster  Co., 

thereof  held  to  be  without  retaedy  or  47  Colo.  516,  108  Pac.  27. 

right  to  redress.    If  one  might  negli-  To  determine  the  question  whether 

gently  destroy  the  property  of  another  the    transaction,   long   since   consum- 

and  escape  liability  on  the  ground  that  mated,  which  rendered  advisable  the 
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The  illegality  under  the  Sherman  Act  of  the  contract  under  which 
a  corporation  dispenses  its  manufactured  product  is  not  ground  for 
denying  such  corporation  protection  against  an  infringement  of  the 
trade-mark  covering  such  product,  since  an  award  of  protection  will 
not  involve  the  enforcement  of  the  illegal  contract.'* 

It  is  no  defense  in  a  suit  against  ticket  brokers  to  enjoin  them  from 
trafficking  in  nontransferable  railroad  tickets  that  the  complainant 
railroad  company  is  a  member  of  an  unlawful  combination  that  is  en- 
gaged in  dictating  in  what  form  and  for  what  price  such  tickets  shall 
be  issued.''^ 


§  3403.  Section  3  of  Clayton  Act  In  view  of  the  fact  that  no  con- 
tract of  the  prohibited  character,  whatever  the  time  at  which  it  was 
entered  into,  was  expressly  excluded  from  the  operation  of  section 
3  of  the  Clayton  Act,''*  it  must  be  presumed  that  Congress  intended 
to  render  unlawful  further  performance  of  pre-existing  contracts 
which  ofifended  against  the  statute.'*    ** Understanding'*  as  used  in 


disaffirmance,  by  railroad  receivers  ap- 
pointed on  the  insolvency  of  the  com- 
pany by  the  federal  conrt^  of  a  con- 
tract theretofore  entered  into  by  the 
company,  constituted  a  violation  of 
the  Sherman  Act  would  be  irrelevant 
to  the  issue  raised  by  the  application 
of  such  receivers  for  approval  of  their 
disaffirmance  of  such  contract.  Kan- 
sas City  Southern  By.  Co.  v.  Lusk, 
224  Fed.  704. 

W  Coca-Cola  Co.  v.  Deacon  Brown 
Bottling  Co.,  200  Fed.  105.  See  also 
B.  J.  Beynolds  Tobacco  Co.  v.  Allen 
Bros.  Tobacco  Co.,  151  Fed,  819. 

78  Pennsylvania  Co.  v.  Bay,  138  Fed. 
203,  207. 

74  Quoted  note  66,  §  3386,  supra. 

The  language  of  section  3  of  the 
Clayton  Act  is  plain  and  contains  no 
ambiguity  which  would  make  it  nec- 
essary to  resort  to  any  source  outside 
of  the  act  itself,  as,  for  example,  the 
debates  in  Congress,  for  aid  in  its 
construction.  United  States  v.  United 
Shoe  Machinery  Co.,  234  Fed.  127,  146. 

Since,  in  framing  section  3  of  the 
Clayton  Act,  Congress  stated  what 
acts  flhould  be  unlawful,  if  they  sub- 


stantially lessened  competition  or 
tended  to  create  a  monopoly,  in  plain 
and  unequivocal  language,  instead  of 
using  the  generic  words  found  in  sec- 
tions 1  and  2  of  the  Sherman  Act,  the 
presumption  is,  that  Congress  intended, 
not  that  the  construction  of  the  Sher- 
man Act  should  control  that  of  the 
Clayton  Act,  but,  on  the  contrary,  that 
it  should  not  control.  United  States 
v.  United  Shoe  Machinery  Co.,  234 
Fed.  127,  150. 

76  Elliott  Mach.  Co.  v.  Center,  227 
Fed.  124.  Said  the  court:  ''The  stat- 
ute does  not  in  terms  exclude  from 
its  operation  any  agreements  or  con- 
tracts, past,  present,  or  future,  and, 
in  the  absence  of  such  exception,  it  is 
to  be  presumed  that  Congress  intended 
to  prohibit,  not  only  the  making  of 
future  contracts,  but  also  the  further 
performance  of  past  contracts  of  the 
kind  specified."  See  also  United 
States  V.  United  Shoe  Machinery  Co., 
227  Fed.  507,  rev'd  232  Fed.  1023 
(mem.  dec). 

Clayton  Act  applies  to  contracts 
made  before  ite  passage.  Motion 
Picture  Patents  Co.  v.  Universal  Film 
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thier  section  has  been  said  to  mean  more  than  ''oral  a^eement":  ''it 
means  an  implied  agreement,  resulting  from  the  expressed  terms  of  the 
agreement,  whether  written  or  oral,  or  where  the  law  from  certain  acts 
of  the  parties  implies  an  agreement  to  do  a  certain  act,"  ''^  and  leases 
of  machinery  which  penalize  the  violation  of  their  **  tying  clauses"  '^ 
are  none  the  less  illegal  because  of  the  fact  that  they  contain  no 
covenants  on  the  part  of  the  lessees  to  be  bound  by  such  clauses.''* 

"Where  the  only  compensation  derived  by  the  lessor  of  machinery  is 
the  royalty  on  the  product  manufactured  in  part  by  such  machinery, 
clauses  in  the  lease  requiring  the  lessee  to  use  the  machinery  to  its 
full  capacity  and  providing  that  in  case  the  lessee  shall  have  more 
machines  adapted  for  doing  the  same  work  than  is  necessary  for  a 
period  of  12  consecutive  months,  the  lessor  may  remove  the  unneces- 
sary machines,  are  not  unreasonable  nor  violative  of  any  provision  of 
the  Clayton  Act.''* 

The  lessees  in  leases  of  machinery  are  neither  indispensable  nor 
necessary  parties  defendant  to  a  suit  by  the  government  to  enjoin 
the  enforcement  of  certain  clauses  in  such  leases  on  the  ground  that 
they  are  prohibited  by  section  3  of  the  Cla3rton  Act,  since  the  relief 
prayed,  if  granted,  will  affect  neither  them  nor  their  rights  "except 
that  it  may  relieve  them  of  an  onerous,  and,  as  the  complaint  alleges, 
illegal,  burden.  "«> 

When  it  appears  from  the  complaint  in  a  suit  by  the  government  for 
an  injunction  for  a  violation  of  such  section  that  the  corporation, 
actually  executing  the  objectionable  leases,  is  but  a  subsidiary  of  a 
second  corporation  and  that  both  of  these  corporations  are  under  the 
absolute  control,  through  stock  ownership,  of  still  a  third  corpora* 
tion,  and  the  acts  of  the  lessor  corporation  are.  thus  in  reality  the 
acts  of  such  third  corporation,  the  latter  and  the  corporation  of 


Mfg.  Co.,  235  Fed.  398,  401,  decree  af- 
firmed, -without  reference  to  Clayton 
Act,  243  U.  S.  502,  61  L.  Ed.  871,  Ann. 
Cas.  1917  E  1187.  Compare  Union 
Pac.  B.  Co.  V.  Frank,  226  Fed.  906, 
911,  holding  that  anch  act  has  no  re- 
troaotive  effect. 

TS  United  States  y.  United  8hoe 
Machinery  Co.,  234  Fed.  127,  148. 

77  Scope  of  meaning  of  term  ''tying 
clause,"  see  opinion  of  Brown,  Dis- 
trict Jndge,  in  United  States  v.  United 
Shoe  Machinery  Co.  of  New  Jersey, 
222  Fed.  349,  393. 

70  United    States    ▼.    United    Shoe 


Machinery  Co.,  234  Fed.  127,  147. 

79  United  States  v.  United  Shoe 
Machinery  Co.,  234  Fed.  127,  151. 

The  forbidding,  by  a  trading  0tamp 
company,  of  the  use  of  their  stamps  by 
nonsubscribing  merchants  held  not 
within  the  prohibitions  of  section  8 
of  the  Clayton  Act.  Sperry  ft  Hutch- 
inson Co.  V.  Fenster,  219  Fed.  755. 

SO  United  States  v.  United  Shoe 
Machinery  Co.,  234  Fed.  127,  distin- 
guishing State  of  Minnesota  ▼.  North- 
ern Securities  Co.,  184  U.  S.  199,  46 
L.  Ed.  499. 
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which  the  lessor  is  a  erahsidiaiy  are  properly  joined  with  the  lessor 
as  parties  defendant.'^  The  complaint  in  a  suit  by  the  government 
for  an  injunction  for  a  violation  of  section  3  of  the  Clayton  Act  need 
only  charge  that  the  defendant  committed  a  prohibited  act  and  that 
such  act  tends  to  substantially  lessen  competition  or  create  a  mo- 
nopoly in  interstate  commerce,  without  further  alleging  that  the  act 
was  '^ unduly  and  improperly  exercised.' 


81  United    States    v.    United   Shoe 
Machinery  Co.,  234  Fed.  127,  140. 

M  United  States  v.  United  Shoe 
Machinery  Co.,  234  Fed.  127,  136. 
Dealing  with  the  sufficiency  of  the 
complaint,  the  court  said:  ^'It  is 
claimed  that  the  allegations  in  the 
complaint  are  not  specific  enough  to 
enable  the  court  to  determine  whether 
the  acts  charged  are  within  the  mean-^ 
ing  of  the  statute,  nor  snfficie/it  ta 
enable  the  defendants  to  prepare  their 
defense.  Counsel  in  their  arguments, 
as  well  as  in  their  briefs,  stated  their 
position  as  follows:  'In  any  pleading, 
whether  criminal,  at  law,  or  in  equity, 
the  thing  charged  should  be  stated 
with  such  precision  and  certainty  that 
thd  defendant  may  know  with  what 
he  is  charged,  that  he  may  prepare 
his  defense,  and  so  that  the  court  may 
be  *able  to  determine  whether  the  of- 
fense charged  is  within  the  provisions 
of  the  statute.'  While  this  rule  is 
applied  to  indictments  in  criminal  pro- 
ceedings, the  rule  in  civil  actions, 
either  at  law  or  in  equity,  is  much 
more  liberal.  Mr.  Justice  Holmes,  de- 
livering the  opinion  of  the  court  in 
Swift  &  Go.  V.  United  States,  196  U. 
S.  375,  395,  25  Sup.  Ct.  276,  279  (49 
L.  Ed.  518),  which  was  an  action  un- 
der the  Sherman  Anti-Trust  Act,  held:, 
'Whatever  may  be  thought  concerning 
the  proper  construction  of  the  statute, 
a  bill  in  equity  is  not  to  be  read  and 
construed  as  an  indictment  would  have 
been  read  and  construed  100  years  ago, 
but  it  is  to  be  taken  to  mean  what 
it  fairly  conveys  to  a  dispassionate 
reader  by  a  fairly  exact  use  of  the 


English  speech.'  Nor  does  the  old 
rule,  that '  every  intendment  is  against 
the  pleader,  and  therefore  the  plead- 
ings must  be  strictly  construed  against 
bim,'  govern  the  courts  at  this  day; 
but,  on  the  contrary,  the  courts  now 
recognize  the  fact  that  it  is  of  more 
importance  to  determine  issues  than 
pleadings,  provided,  of  course,  the 
facts  alleged  in  the  complaint  entitle 
the  plaintiff  to  the  relief  sought.  The 
new  equity  rules,  which  in  eifect  are 
similar  to  the  Code  procedure  prevail- 
ing in  most  of  the  states,  are  clearly 
intended  to  simplify  pleadings  and  do 
away  with  many  of  the  technicalities 
theretofore  required.  That  under  the 
Codes  a  demurrer  upon  mere  technical 
grounds  would  not  lie,  but  that  the 
proper  remedy  is  a  motion  to  make 
the  complaint  more  specific,  is  now 
well  settled.  •  •  •  Equity  rule  20 
(198  Fed.  xxiv,  116  C.  C.  A.  xxiv) 
offers  the  defendants  an  adequate 
remedy,  if  the  allegations  in  the  com- 
plaint are  not  specific  enough  to  en- 
able them  to  prepare  their  defense. 
Even  under  the  old  rule  general  cer- 
tainty only  was  required  in  pleadings 
in  equity.  •  •  ♦  Only  when  the 
uncertainty  in  the  pleadings  is  of  such 
a  nature  that  it  does  not  state  a  cause 
of  action  will  a  demurrer,  or,  under 
the  present  equity  rules,  a  motion 'to 
dismiss^  lie*  The  complaint  does  not 
lack  that  certainty  which  is  necessary 
to  enable  the  court  to  determine 
whether  it  states  a  cause  of  action; 
nor  can  it  be  said  that  the  allegations 
are  too  uncertain  to  enable  the  de- 
fendants to  prepare  their  defense.'' 
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TJnlesg  it  appears  from  the  complaint  that  the  setting  out  in  extenso 
of  the  leases,  which  contain  the  clauses  claimed  to  be  illegal  and  sought 
to  be  enjoined,  is  essential  to  the  proper  construction  of  such  clauses, 
the  latter  only,  and  not  the  leases  in  full,  need  be  set  out.^ 


iS  United  States  v.  United  Shoe 
Maehinery  Co.,  234  Fed.  127,  138.  Said 
the  court:  ''The  failure  to  set  out  the 
leasee  in  full  only  tends  to  reduee  the 
size  of  the  record,  as  the  complaint 
expressly  alleges  that  only  the  parts 
set  out  in  the  exhibits  are  contrary  to 
the  statute,  and  only  as  to  them  is  re- 
lief sought.  If  other  provisions  of  the 
leases  would  show  that  these  excerpts 
are  misleading,  that  the  lease  as  a 
whole  would  «how  a  different  state  of 
facts  than  is  alleged  in  the  complaint, 
they  may  be  set  out  in  full  in  the 
answer,  as  counsel  during  the  argu- 
ment admitted  that  they  had  the 
original  leases  in  their  possession;  or. 


if  they  believe  that  with  the  entire 
leases  before  the  court  it  would  ap- 
pear that  they  are  not  subject  to  the 
construction  put  upon  the  clauses  set 
forth  in  the  complaint,  and  that  they 
do  not  violate  any  statute  of  the 
United  States,  a  motion  under  equity 
rule  20  [providing  that  ''a  further 
and  better  statement  of  the  nature  of 
the  claim  or  defense,  or  further  and 
better  particulars  of  any  matter  stated 
in  any  pleading,  may  in  any  case  be 
ordered,  upon  such  terms,  as  to  costs 
and  otherwise,  as  may  be  just"] 
would  give  them  all  the  relief 
needed." 
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§3404.  ClasBiflcation  of  Gonte]npt&  Proceedings  against  a  «or- 
poration  for  oontempt  are  subject  to  the  same  general  principles 
which  apply  where  the  offender  is  a  natural  person.  Such  proceed- 
ings are  of  two  classes :  those  prosecuted  to  preserve  the  power  and 
vindicate  the  dignity  of  the  court,  and  to  punish  for  disobedience*  of 
its  orders;  and,  secondly,  those  instituted  to  preserve  and  enforce 
the  rights  of  parties  to  suits,  and  to  eompel  obedience  to  orders  and 
decrees  made  to  enforce  the  rights,  and  to  administer  the  remedies  to 
which  the  court  has  found  them  to  be  entitled.  The  former  are  crim- 
inal and  punitive  in  their  nature,  and  the  government,  the  courts,  and 
the  people  are  interested  in  their  prosecution.  The  latter  are  civil, 
remedial  and  coercive  in  their  nature,  and  the  parties  chiefly  in 
interest,  in  their  conduct  and  prosecution,  are  the  individuals  whose 
private  rights  and  remedies  they  are  instituted  to  protect  or  enforce.* 
The  character  and  purpose  of  the  punishment  decreed  may  serve  to 
determine  the  cl^s  »f  a  contempt  as  civil  or  criminal.    If  it  is  for  civil 

1  Bessette  v.  W.  B.  Oonkey  Co.,  194      do  something  which  the  contravenor 


U.  S.  324,  4S  L.  Ed.  997;  Merchants' 
Stock  &  Grain  Co.  v.  Board  Trade  City 
of  Chicago,  201  Fed.  20,  223  U.  S.  639, 
56  L.  Ed.  584;  Indianapolis  Water  Co. 
V.  American  Strawboard  Co.,-  75  Fed. 
972;  Thompson  v.  Pennsylvania  B. 
Co.,  48  N.  J.  Eq.  105,  21  AtL  182,  49 
N.  J.  Eq.  318,  24  Atl.  544. 

''Civil   contempts   are   those    quasi 
contempts  which  consist  in  failing  to 


is  ordered  by  the  court  to  do  for  the 
benefit  or  advantage  of  another  party 
to  the  proceeding  before  the  court; 
while  criminal  contempts  are  all  acts 
in  disrespect  of  the  court  or  its  proc- 
ess, which  obstruct  the  administration 
of  justice,  or  tend  to  bring  the  court 
into  disrespect."  Adams  v.  Gardner^ 
176  Ky.  252,  195  S.  W.  412. 
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contempt,  the  chief  purpose  of  the  decree  is  remedial;  if  it  is  for 
criminal  contempt,  the  sentence  is  punitive,  to  vindicate  the  authority 
of  the  court* 

The  process  to  punish  for  contempt  criminally  is  merely  incidental 
to,  and  largely  independent  of,  the  original  proceeding  in  which  it 
may  be  invoked.  This  proceeding  is  in  its  nature  criminal,  to  punish 
a  disobedience  to  civil  authority,  whereby  the  civil  arm  is  weakened 
and  the  majesty  of  the  law  dethroned.* 

A  contempt  may  have  a  double  aspect :  Criminal,  in  that  it  inter- 
feres with  the  discharge  of  the  court's  duty  and  obstructs  justice; 
civil,  in  that  the  interference  and  obstruction  result  in  pecuniary  in- 
jury to  a  party  to  a  cause  affected  thereby.* 

Blackstone  also  classifies  contempts  as  either  direct,  which  openly 
insult  or  resist  the  powers  of  the  courts,  or  the  persons  of  the  judges 
who  preside  there;  or  else  as  constructive,  which  (without  such  gross 
insolence  or  direct  opposition)  plainly  tend  to  create  a  universal  dis- 
regard  of  their  authority.*^ 

§  3405.  Liability  of  corporations— In  general.  Proceeding  on  the 
reasoning  of  some  earlier  English  decisions  that  a  corporation  cannot 
be  attached  in  the  sense  that  it  can  be  personally  seized  or  taken,* 


S  Qompers  v.  Buck  'b  Stove  &  Kange 
Co.,  221  U.  S.  418,  65  L.  Ed.  797,  34 
L.  B.  A.  (N,  S.)  874;  State  v.  North 
Shore  Boom  &  Driving  Co.,  55  Wash. 
1,  107  Pac.  196,  103  Pac.  426. 

Thus,  where,  during  the  pendency, 
in  a  circuit  court  of  the  United  States, 
of  a  suit  in  equity,  the  parties  de- 
fendant were  charged  by  complainant 
*  V^ith  having  wilfully  violated  an  in- 
junction theretofore  granted  in  the 
suit  at  the  instance  and  for  the  benefit 
of  complainant  and  at  the,  hearing 
upon  that  complaint  were  adjudged 
guilty  of  contempt  of  the  court's 
authority  and  ordered  unconditionally 
to  pay  into  its  registry  certain  fines, 
three-fourths  of  each  fine  to  go  to  com- 
plainant, * '  as  compensation  in  part  for 
the  expenses  incurred  in  prosecuting 
these  contempt  proceedings, '^  and  one- 
fourth  tc^  the  United  States,  it  was 
held  that  the  proceeding  was  punitive 
in  character  because  of  the  provision 
making  a  part  of  the  fine  payable  to 


the  United  States.  Be  Merchants' 
Stock  &  Grain  Co.,  223  U.  S.  639,  56 
L.  Ed.  584, -following  Be  Christensen 
Engineering  Co.,  194  U.  S.  458,  48  L. 
Ed.  1072. 

8  First  Congregational  Church  v. 
Muscatine,  2  Iowa  (2  Clarke)  69. 

4  Qompers  v.  Buck 's  Stove  &  Bange 
Co.,  221  U.  S.  418,  55  Ia  Ed.  797,  34 
L.  B.  A.  (N.  S.)  874;  Bessette  v.  W. 
B.  Conkey  Ca,  194  U.  S.  324,  329,  46 
L.  Ed.  997;  In  re  Independent  Pub. 
Co.,  228  Fed.  787. 

5  3  Blackstone,  p.  284. 

6  Smith  V.  Butler,  Comb.  326;  Lon- 
don v.  Lynn,  1  H.  Bl.  206;  Mills'  Case, 
T.  Baym.  152.  See  also  King  v.  Ham- 
mond ft  Co.,  Ltd.,  [1914]  2  K.  B.  866; 
In  re  Hooley,  79  L.  T.  B.  (N.  S.)  706, 
6  Manson  404. 

See  generally  Chap.  53,  supra,  as  to 
the  view  that  corporations  are,  for  this 
reason,  not  subject  to  criminal  pnose- 
cution. 
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the  view  has  been  taken  in  some  decisions  that  a  corporation  could  not 
be  punished  for  contempt  at  all.*^  In  opposition  to  this  view  it  has 
been  said :  ''A  corporation  through  its  agents  and  ofScers  has  physical 
power  to  violate  or  disobey  the  orders  of  the  court,  notwithstanding 
its  intangibility.  Though  the  officers  and  agents  are  punishable  for 
the  act  of  disobedience,  their  liability  does  not  preclude  liability  on 
the  part  of  the  corporation  itself.  Of  course  the  corporation  cannot 
be  imprisoned.  This  is  a  physical  impossibility,  but  it  is  possible  and 
practicable  to  impose  a  fine  upon  it  and  enforce  payment  thereof.  Ac- 
cordingly, it  has  been  held,  consistently  with  reason  and  legal  princi- 
ples, that  a  corporation  may  be  held  guilty  of  contempt  and  punished 
therefor  by  fine."*    The  frequency  with  which  courts  now  impose 


7  Simmons  v.  Georgia  Iron  Sb  Coal 
Co.,  117  Ga.  305,  61  L.  E.  A.  739,  43 
S.  E.  780;  Auto  Highball  Co.  v.  Sib- 
bett,  11  Qa.  App.  618,  75  S.  E.  914; 
First  Congregational  Church  v.  Mus- 
catine, 2  Iowa  (2  Clarke)  69;  Davis 
V.  New  York,  8  N.  Y.  Super.  Ct.  (1 
Buer)  451;  Demorest  v.  Midland  B. 
Co.,  10  Ont.  Pr.  82. 

8  State  y.  Baltimore  &  O.  R.  Co., 
73  W.  Va.  1,  79  S.  E.  834. 

In  still  another  case,  frequently 
<?ited,  the  court  reasoned  as  follows: 
'^The  proceeding  by  injunction  is  an 
important  branch  of  the  remedial 
power  of  this  court.  It  operates  with 
great  and  salutary  effect,  to  prevent 
many  public  and  private  injuries,  for 
whi<jh  no  other  equally  effective  and 
comprehensive  remedy  exists.  To  ren- 
der it  of  any  avail,  it  must  of  course, 
be  capable  of  being  enforced.  •  •  ♦ 
It  is  not  denied  that  an  injunction 
may  issue  against  a  corporation.  It 
is  every  day's  practice,  to  issue 
process  of  that  character.  A  corpora- 
tion is  an  actual  existence,  in  a  legal 
sense,  as  much  as  a  natural  person. 
It  is  an  artificial  being,  it  is  true,  but 
it  can  act,  and  frequently  with  great, 
and  it  may  be,  with  ruinous  effect.  It 
is  conceded  it  may,  by  the  courts,  in 
a  proper  case,  be  restrained  from  act- 
ing, that  is,  be  ordered,  not  to  act  in 
a  given  way.    Is  it  possible  that  this 


order  cannot  be  enforced  f  Are  courts 
so  impotent,  is  the  law  so  defective, 
that  the  order  of  the  court  cannot  be 
carried  into  effect  against  fihe  offend- 
ing party  f  It  would  be  &  gross  re- 
flection upon  the  law  of  the  land,  if 
this  were  so.  It  is  not  so.  The  power 
that  makes  the  order  can  enforce  it. 
The  party  who  disobeys  the  order, 
may  be  punished  for  it.  I  acknowledge 
no  exception  to  the  rule.  For  this 
purpose,  the  court  is  the  government; 
the  representative  of  the  people;  the 
embodiment  of  the  law.  Every  person 
within  its  jurisdiction,  high  or  low, 
natural  or  artificial,  is,  in  a  proper 
case,  subject  to  its  power,  and  in  case 
of  disobedience,  amenable  to  punish- 
ment. It  is  no  answer,  to  say  that  tiie 
act  of  the  corporation  is  manifested 
and  carried  into  effect  by  individuals, 
and  that  those  persons  are  always 
liable  tp  the  process  of  the  law,  and 
may  be  punished,  and  therefore,  an 
injured  party  has  always  the  means 
of  redress.  It  is  a  poor  compliment  to 
the  law  to  say  that,  while  the  princi- 
X>al  is  the  real  offender,  though  yon 
cannot  reach  him,  yx>u  can  reach  his 
agent,  his  instrument.  Besides,  the 
agent  may  be  entirely  irresponsible  or 
comparatively  innocent.  And  why  can- 
not a  corporation  be  punished  for 
contempt f  It  is  said  because  it  can- 
not be  attached,   that  is,  personally 
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punishment  upon  corporations  for  contempt  in  defying  or  disobeying 


seized  or  taken.  This  shows  no  suffi- 
cient reason.  In  the  former  equity 
praetice,  it  sometimes  became  neces- 
sarj  to  order  a  corporation  to  answer 
a  biU  in  chancerj.  If  it  refused  it 
was  not  strictly  attached,  as  a  natural 
person  would  be;  but  a  distringas  or 
writ  authorizing  a  distress  upon  its 
property  was  issued;  this  failing,  a 
second,  and  sometimes  a  thjLrd  was 
issued,  and  if  all  these  were  insuffi- 
cient then  process  of  sequestration 
was  issued  against  it,  and  its  prop- 
erty sequestered  for  the  benefit  of  the 
aggrieved  party  (1  Barb.  Ch.  Pr.  -76). 
Why  may  not  process  of  sequestration 
be  issued  against  it,  to  punish  it  for 
contempt  in  violating  an  injunction, 
as  well  as  contempt  in  refusing  to 
answer  f  Why  may  it  not  be  fined  for 
the  contempt  and  the  fine  collected  in 
the  ordinary  wayf  Corporations  are 
often  indicted  for  neglect  of  duty,  or 
for  positive  misfeasance,  and  the  pun- 
ishment, upon  conviction,  is  by  the 
imposition  of  a  fine.  The  punishment 
by  fine  for  a  contempt  ia  one  of  the 
usual  modes  of  punishment  and  di- 
rectly recognized  by  statute  (2  B.  8. 
538).  8o,  also,  the  sequestration  of 
property  is  recognized  among  the  ele- 
mentary writers  and  in  adjudicated 
cases,  as  an  appropriate  and  lawful 
mode  of  punishment  for  a  contempt 
(2  Barb.  Ch.  Pr.  280;  Van  Santvoord's 
Eq.  Pr.  635;  People  agt.  Rogers,  2 
Paige  103;  Lupton  agt.  Hescott,  1 
Sim.  &  Stew.  274).  It  is  quite  true, 
as  before  stated,  that  the  parties  di- 
rectly guilty  in  their  own  persons,  of 
a  violation  of  the  injunction,  may  be 
punished.  That  may  be  necessary  or 
expedient  to  be  done;  but  that  may 
not  be  enough;  it  may  be,  and  often 
is,  quite  proper  that  the  principal  of- 
fender who  sets  on  foot  the  violation 
of  the  injunction,  should  be  punished 
and  made  to  feel  the  power  of  the 


law.  Nor  is  it  any  answer  to  say,  that 
thus  the  innocent  stockholders  may 
suffer  for  the  offensive  or  unlawful 
acts  of  the  directors  of  a  corpora- 
tion. That  is  always  so;  that  is  inci- 
dent to  the  very  nature  of  a  corpora- 
tion. The  directors  are  the  agents  of 
the  stockholders,  appointed  by  them, 
and  they  like  all  others,  who  appoint 
unworthy  or  indiscreet  agents,  must 
take  the  consequences  of  their  own 
unfortunate  selection.  I  cannot  coin- 
cide in  the  opinion  expressed  by  the 
late  Mr.  Justice  Duer,  of  the  Superior 
Court  of  New  York,  in  Davis  agt.  The 
Mayor,  &c.,  of  New  York  (1  Duer 
484),  as  to  the  inefficiency  of  this 
process  upon  the  corporation  itself.  It 
is  true  that  a  corporation  cannot  be 
personally  attached  or  apprehended, 
but  I  do  not  agree  that  there  are  no 
means  by  which  its  obedience  to  an 
injunction  can  be  compelled,  or  its 
disobedience  punished,  or  that  as  to 
the  corporation  itself,  the  injunction 
is  a  mere  brutum  fulmen.  On  the 
contrary,  I  think  the  means  of  punish- 
ment are  within  the  reach  of  the 
court,  and  though  not  probably  quite 
so  effective  as  in  the  case  of  natural 
person  (for  imprisonment  cannot  be 
resorted  to),  yet  they  are  sufficiently 
so  in  most  cases  to  effect  the  desired 
object.  Much  of  the  supposed  im- 
punity of  corporations,  as  such,  from 
punishment  for  contempt,  when  spoken 
of  in  the  elementary  treatises  on  this 
subject,  is  founded,  I  think,  upon  the 
idea  that  they  cannot  be-  attached, 
from  which  it  by  no  means  follows, 
that  other  modes  of  punishment  may 
not  be  administered.  *  •  •  I  am 
satisfied,  therefore,  of  the  power  of 
the  court  to  punish  a  corporation  for 
a  willful  disobedience  of  the  order  of 
the  court,  *  *  *."  People  v.  Al- 
bany &  V.  B.  Co.,  12  Abb.  Pr.  (N.  Y.) 
171,  20  How.  Pr.  (N.  Y.)  358. 
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the  authority  of  the  court  in  a  ease  within  its  jurisdiction  shows  that 
any  doubt  as  to  their,  power  tp  do  so  has  been  finally  set  at  rest  and 
that  it  is  no  longer  questioned  that  their  power  over  corporations  is, 
in  this  regard,  coextensive  with  their  power  over  natural  persons,* 
and,  without  regard  to  the  amenability  of  corporations  to  attachment, 
that  they  are  subject  to  punishment  for  contempt.^®    Nor  does  the  fact 


9  As  iUustrating  the  manner  and 
extent  of  the  present  use  of  eontempt 
proceedings  against  corporations,  see 
the  following  decisions: 

United  8tate&  Consolidated  Ben- 
dering  Co.  v.  Vermont,  207  U.  S.  541, 
52  L.  Ed.  327;  Be  Christensen  En- 
gineering Co.,  194  TJ.  S.  458,  48  L.  Ed. 
1072;  Merchants'  Stock  &  Grain  Co. 
V.  Board  Trade  City  of  Chicago,  201 
Fed.  20,  223  U.  S.  639,  56  L.  Ed.  5S4; 
Continental  Gin  Co.  v.  Murray  Co.^ 
162  Fed.  873;  Carey  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.,  108  Fed. 
873,  187  TJ.  8.  427,  47  L.  Ed.  244;  In- 
dianapolis  Water  Co.  v.  American 
Strawboard  Co.,  75  Fed.  972;  American 
Const.  Co.  V.  Jacksonville,  T.  &  K.  W. 
K.  Co.,  52  Fed.  937;  In  re  North 
Bloomfield  Gravel  Min.  Co.,  11  Sawy. 
590,  27  Fed.  795;  Southern  Develop- 
ment Co.  V.  Houston  &  T.  C.  B.  Co., 
27  Fed.  344;  Wells  Fargo  &  Co.  v.  Ore- 
gon By.  &  Nav.  Co.,  9  Sawy.  601,  19 
Fed.  20;  In  re  Tift,  11  Fed.  463;  United 
States  V.  Memphis  &  L.  B.  B.  Co., 
6  Fed.  237. 

Oalifomia.  Seventy^ix  Land  & 
Water  Co.  v.  Superior  Court,  93  Cal. 
139,  28  Pac.  813;  Golden  Gate  Consol. 
Hydraulic  Min.  Co.  v.  Superior  Court, 
65  Cal.  187,  3  Pac.  628. 

Illinois.'  Franklin  Union  No.  4  v. 
People,  220  111.  355,  4  L.  B.  A.  (N.  S.) 
1001,  110  Am.  St.  Bep.  248,  77  N.  E. 
176;  In  re  Western  Marine  &  Fire  Ins. 
Co.,  38  111.  289. 

Kentucky.  Stratton  &  Terstegge 
Co.  V.  Meriwether,  154  Ky.  839,  159 
S.  W.  613. 

MawBaclmaetta.  Com.  v.  New  York 
Cent.  &  H.  Biver  B.  Co.,  206  Mass. 


417,  19  Ann.  Cas.  529,  92  N.  E.  766 ; 
Globe  Newspaper  Co.  v.  Com.,  188 
Mass.  449,  3  Ann.  Cas.  761,  74  N.  E. 
682;  Telegram  Newspaper  Co.  v.  Com., 
172  Mass.  294,  44  L.  B.  A.  159,  70  Am. 
St.  Bep.  280,  52  N.  E.  445;  Jones  v. 
Boston  Mill  Corporation,  4  Pick.  507, 
16  Am.  Dec.  358. 

MiclUgan.  Detroit  &  B.  Plank-Boad 
Co.  V.  Detroit  Citizens'  St.  By.  Co., 
97  Mich.  583,  56  N.  W.  940. 
,  Neljnudca.  State  v.  Bee  Pub.  Co., 
60  Neb.  282,  50  L.  B.  A.  195,  83  Am. 
St.  Bep.  531,  83  N.  W.  204. 

New  Jersey.  West  Jersey  Traetion 
Co.  V.  Board  Public  Works  City  of 
Camden,  58  N.  J.  L.  536,  37  Atl.  578. 

New  York.  Schreiber  v.  Garden, 
152  App.  Div.  817,  137  N.  Y.  Supp. 
747;  In  re  Westminster  Bealty  Cor- 
poration, 123  App.  Div.  797,  108  N.  Y. 
Supp.  551;  Manhattan  Elec.  Light  Co. 
V.  Harlem  Lighting  Co.,  63  Hun  631, 
44  N.  Y.  St.  Bep.  169,  18  N.  Y.  Supp. 
371;  Prince  Mfg.  Co.  v.  Prince  Metal- 
lic Paint  Co.,  51  Hun  443,  4  N.  Y. 
Supp.  348;  Bochester,  H.  &  L.  B.  Co. 
V.  New  York,  L.  B.  &  W.  B.  Co.,  48 
Hun  190,  15  N.  Y.  St.  Bep.  686;  Taber 
V.  New  York  El.  B.  Co.,  12  Misc.  460, 
34  N.  Y.  Supp.  29. 

South  OaroUna.  State  v.  Oape  Fear 
Lumber  Co.,  72  S.  C.  322,  51  S.  E.  873. 

Virginia.  Baltimore  ft  O.  B.  Co.  v. 
Wheeling,  13  Gratt.  40. 

10  Golden  Gkite  Consol.  Hydraulic 
Min,  Co.  V.  Superior  Court,  65  Cal. 
187,  3  Pac.  628;  Franklin  Union  No. 
4  V.  People,  220  111.  355,  4  L.  B.  A.  (N. 
S.)  1001,  110  Am.  St.  Bep.  248,  77  N. 
E.  176;  Com.  v.  New  York  Cent,  ft 
H.  Biver  B.  Co.,  206  Mass.  417,  19 
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that  the  only  method  by  ertatute  for  the  punishment  of  contempt  in 
disobeying  an  injunction  is  by  imprisonment  deprive  a  court  of 
the  power  to  punish  a  corporation  for  such  a  contempt,  as  the 
power  of  constitutional  courts  to  punish  for  contempt  exists  in  the/ 
court  independently  of  statute  and  is  not  subject  to  curtailment  by 
the  legislature,  it  being  essential  to  the  maintenance  of  jurisdiction.^^ 
The  power  to  punish  corporations  for  contempt  is  not  affected  by  the 
fact  that  statutory  provisions  as  to  the  offense  of  contempt  and 
the  punishment  therefor  employ  the  word  ''persons,"  as  such  term 
covers,  in  this  connection,  corporations  as  well  as  natural  persons.^ 
The  rule  as  to  a  corporation's  amenability  to  punishment  for  contempt 
is  the  same  whether  or  not  the  state  is  a  party  to  the  contempt  proceed- 
ing.^ Moreover,  the  corporation's  liability  is  not  limited  to  cases 
of  civil  contempt ;  it  may  be  guilty  of  criminal  contempt  as  well.  Its 
property  may  be  taken,  either  as  compensation  for  a  private  wrong, 
or  afif  a  punishment  for  a  public  wrong.** 

The  power  to  punish  contempts  is  not  limited  to  those  emanating 
from  domestic  corporations,  but  a  foreign  corporation  so  offending 
also  renders  itself  subject  to  a  fine,  where  the  court  has  jurisdiction,*'^ 
and,  similarly,  the  fact  that  the  act  in  violation  of  the  injunction  was 
committed  in  another  jurisdiction  does  not  prevent  the  court  that  is- 
sued the  order  from  punishing  a  violation  of  it.*® 

It  is  incident  to  all  courts  to  enforce  obedience  to  their  process 
and  it  is  by  no  means  a  peculiar  incident  of  a  court  of  equity  more 
than  any  other  court  of  record.*'' 

Ann.  Gas.  529,  92  N.  E.  766;  Telegram  Co.,  194  IT.  8.  458,  48  L.  Ed.  1072; 

Newspaper  Go.  v.  Gom.,  172  Mass.  294,  Merchants'  Stock  &  Grain  Co.  v.  Board 

44  L.  B.  A.  159,  70  Am.  St.  Bep.  280,  Trade  City  of  Chicago,  201  Fed.  20; 

52   N.  E.  445 >  Fiedler  v.  Bambriek  Telegram  Newspaper  Co.  v.  Com.,  172 

Bros.   Const.   Co.,   162  Mo.  App.  528,  Mass.  294,  44  L.  B.  A.  159,  70  Am.  St. 

142  S.  W.  1111.  Bep.    280,   52  N.    B.   445;    People  v. 

See  the  eases  cited  in  this  chapter,  Bwyer,  90  N.  Y.  402;  Baltimore  ft  O. 

passim.  B.  Co.  v.  Wheeling,  13  Gratt.   (Va.) 

11  Fiedler  v.  Bambriek  Bros.  Const.  40. 

Co.,  162  Mo.  App.  528,  142  S.  W.  1111.  !&  Consolidated    Bendering    Co.    v. 

IS  Fiedler  v.  Bambriek  Bros.  Const.  Vermont,  207  U.  S.  541,  52  L.  Ed.  327, 

Co.,   162   Mo.   App.   528,   14d  6.    W.  12  Ann.   Gas.  658;   United  States  v. 

1111..   See  §  54,  supra.  Memphis  &  L.  B.  B.  Co.,  6  Fed.  237. 

It  Fiedler  v.  Bambriek  Bros.  Const.  16  Consolidated    Bendering    Co.    v. 

Co.,  162  Mo.  App.  528,  142  S.  W.  1111.  Vermont,  207 -U.  S.  541,  52  L.  Ed.  327, 

14 See  §3406,  infra;  Be  Merchants'  12  Ann.  Gas.  658;  Prince  Mfg.  Co.  v. 

Stock  &  Grain  Co.,  223  U.  S.  639,  56  Prince  Metallic  Paint  Co.,  51  Hun  (N. 

L.   Ed.   584;    ConsoUdated   Bendering  Y.)  443,  4  N.  Y.  Supp.  348. 

Co.  V.  Vermont,  207  IT.  S.  541,  52  L.  17  First    Gongregational    Church    v. 

Ed.  327;  Be  Christensen  Engineering  Muscatine,  2  Iowa  (2  Cflarke)   69. 
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§  3406.  —  Intent.  That  the  fact  that  intent  or  malice  is  an  essen- 
tial element  of  liability  for  a  particular  type  of  tort  or  crime  does  not 
prevent  a  corporation  from  being  held  liable  for  such  tort  or  crime 
has  been  seen  in  preceding  chapters  of  this  work.^^  This  applies 
also  where  it  is  sought  to  hold  a  corporati<m  liable  for  contempt,  and 
it  has  been  held  that  there  is  no  more  difficulty  in  imputing  to  a  cor- 
poration a  specific  intent  in  a  criminal  proceeding  than  in  a  civil.^* 
Where  something  is  done  which  has  a  direct  tendency  to  obstruct 
the  administration  of  justice  in  a  court,  then  in  order  to  subject  one  to 
punishment  f or,  contempt,  no  intent  is  necessary  other  than  the  in- 
tent to  do  the  act  itself  which  is  objectionable,^  or,  as  was  stated  by 
Justice  Taney,  the  question  of  contempt  is  not  dependent  upon  the 
party's  intention,  but  upon  the  act  which  he  did,*^  and  especially  is 
this  true  in  cases  of  civil  contempt,  as  the  injury  suffered  by  the  com- 
plainant is  neither  increased  nor  diminished,  nor  in  any  wise  affected, 
by  the  state  of  mind  of  the  person  doing  the  forbidden  act.  In  such 
cases  it  is  generally  conceded  that  the  breach  of  the  injunction  consists 
in  doing  or  failing  to  do  the  thing  commanded,  and  not  in  the  in- 
tention with  which  the  act  was  done.**  Accordingly,  what  the  corpora- 
tion has  done  through  its  officers  is  no  less  legally  a  contempt  because 
they  did  not  think  that  they  were  offending,  or  were  advised  that 


U8ee  Cbaps.  52  and  53,  supra. 

19  Telegram  Newspaper  Go.  v.  Com., 
172  Mass.  294,  44  L.  B.  A.  159,  70  Am. 
Bt,  Bep.  280,  52  N.  E.  445;  People  v. 
Bochester  Bailway  &  Light  Co.,  195 
N.  Y.  102,  21  L.  B.  A.  (N.  8.)  9W, 
133  Am.  fit.  Bep.  770,  16  Ann.  Oas. 
837,  88  N.  E.  22. 

Thus,  it  was  said  that,  in  order  to 
hold  an  officer  of  a  corporation  guilty 
of  contempt  of  court  in  publishing  a 
libelous  account  of  a  pending  case,  it 
was  necessary  to  prove  first  that  the 
office^  had  knowledge  of  the  fact  that 
the  case  was  pending.  Metropolitan 
Music  Hall  Ck>.  v.  Lake,  58  L.  J.  Ch. 
(N.  S.)  513,  60  L.  T.  B.  (N.  8.)  749. 
But  this  case  was  later  discussed,  and 
its  authority  practically  nullified  by  a 
case  in  which  it  is  pointed  out  that 
innocent  intent  is  an  answer  neither 
to  the  punishment  nor  to  the  technical 
offense.  King  v.  Freeman's  Journal, 
[1902]  Ir.  B.  2  K.  B.  82. 


M  Qlobe  Newspaper  C6.  v.  Com.,  188 
Mass.  449,  3  Ann.  Cas.  761,  74  K.  £. 
682. 

MWartman  v.  Wartman,  Taney, 
362,  370. 

St  In  re  North  Bloomfield  Gravel 
Min.  Co.,  11  Sawy.  590,  27  Fed.  795; 
State  V.  Cape  Fear  Lumber  Co.,  72  8. 
€.  322,  51  8.  £.  873;  Spokes  v.  Ban- 
bury Local  Board  of  Health,  11  Jur. 
(N.  S.)  Part  1,  1010,  L.  B.  1  Eq.  42. 

When  the  eontempl  consists  in  the 
failure  or  refusal  to  do  or  refrain 
from  doing  an  act  which  one  has  been 
ordered  by  the  court  to  do  or  refrain 
from  doing,  for  the  benefit  or  ad- 
vantage of  the  opposite  party,  the  in- 
tention with  which  the  contempt  was 
committed  is  immaterial  except  as  af- 
fecting the  punishment  to  be  imposed. 
Indianapolis  Water  Co.  v.  American 
Strawboard  Co.,  75  Fed.  972. 
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they  were  not,  but  the  animus  goes  only  to  the  extent  of  the  punish- 
ment.^ So  proof  that  the  respondent  had  no  criminal  or  contumacious 
intent  may  reduce  the  penalty  to  the  payment  of  costs  alone,  where 
the  proceedings  are  for  criminal  contempt,**  though  the  latter  state- 
ment is  not  applicable  to  civil  contempt  proceedings,  por  to  cases  aris- 
ing partly  out  of  civil,  and  partly  out  of  criminal,  contempt.** 

Where  it  is  held  that  a  corporation  may  be  guilty  of  contempt  of 
court  because  of  its  ** wilful"  violation  of  an  injunction,  or  other 
** wilful"  disr^i^rd  of  the  court's  authority,**  the  word  ** wilful," 
when  used  in  this  connection,  means  '^a  determination  to  do  what  is 
known  to  be  forbidden."*^  But  the  use  of  this  expression  does  not 
necessitate  the  proof  of  a  corporate  intent  to  violate  the  law.  For 
if  a  corporation  is  restrained  by  injunction  from  doing  a  particular 
act,  it  is  liable  for  contempt  if  it  performs  the  act,  and  it  is  no  answer 
to  say  that  the  act  was  not  contumacious  in  the  sense  that  in  doing 
it  there  was  no  direct  intention  to  disobey  the  order.  The  expression 
'* wilful"  is  intended  to  exclude  only  casual,  or  accidental  and  unin- 
tentional acts.**    To  render  a  corporation  liable  for  contempt  in  pub- 


tt'dnitad  8tat«a  Merrimack  Biver 
8av.  Bank  t.  Clay  Center,  219  U.  S. 
527,  55  L.  Ed.  320,  Ann.  Cas.  1912  A 
513;  Atlantic  .Giant  Powder  Co.  v. 
Bittmar  Powder  Mfg.  Co.,  9  Fed.  316; 
United  States  v.  Memphis  ft  L.  B.  B. 
Co.,  6  Fed.  237. 

New  Jeney,  West  Jersey  Traction 
Co.  V.  Board  Public  Works  City  of 
Camden,  58  N.  J.  L.  536,  37  Atl.  578; 
Cape  May  &  S.  L.  B.  Co.  ▼.  Johnson, 
35  N.  J.  Eq.  422. 

New  York.  People  v.  Compton,  1 
Duer  512. 

WMlUni^n.  State  v.  North  Shore 
Boom  &  Driving  Co.,  55  Wash.  1,  107 
Pac.  196,  modifying  103  Pac.  426. 

England.  King  ▼.  Freeman's  Jour- 
nal, [1902]  Ir.  B.  2  K.  B.  82. 

But  the  attorney  for  the  company, 
who  in  good  faith  and  with  some 
foundation  for  his  opinion,  so  advised 
his  client  that  the  client  disregarded 
the  order  of  court,  is  not  himself  to 
be  held  in  contempt  of  court  for  this 
reason.  State  v.  North  Shore  Boom 
4^  Driving  Co.,  55  Wash.  1,  107  Pac. 
196,  modifying  103  Pac.  426. 


M  Merrimack  Biver  Sav.  Bank  v. 
<31ay  Center,  219  U.  S.  527,  55  L.  Ed. 
320,  Ann.  Cas.  1912  A  513. 

<5In  re  Independent  Pub.  Co.,  228 
Fed.  787. 

MXn  re  Independent  Pub.  Co.,  228 
Fed.  787;  FrankUn  Union  No.  4  v. 
People,  220  111.  355,  4  L.  B.  A.  (N.  S.) 
1001,  110  Am.  St.  Bep.  248,  77  N.  £. 
176;  Hugbson  v.  People,  91  Dl.  App. 
396. 

In  New  York  the  statute  (Code  Civ. 
Proc.  If  8,  14)  distinguishes  between 
criminal  and  civil  contempts  with  re- 
spect to  disobedience  to  the  orders  of 
a  court  in  that  '^wilful"  disobedience 
is  a  criminal  contempt,  while  a  mere 
disobedience  by  which  the  right  of  a 
party  to  an  action  is  defeated  or  hin- 
dered may  be  a  civil  contempt.  In  re 
Westminster  Bealt^  Corporation,  123 
N.  Y.  App.  Div.  797,  108  N.  Y.  Supp. 
651;  People  v.  Dwyer,  1  N.  Y.  Civ. 
Proc.  484,  90  N.  Y.  402. 

•7  People  V.  Compton,  1  Duer  (N. 
Y.)  512. 

MStancomb  v.  Trowbridge  Urban 
District    Council,    [1910]    2    Ch.    190, 
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lishing  an  article  written  by  one  of  its  reporters,  it  is  not  necessary 
that  the  article  shall  have  been  published  with  the  wilful  intent  to 
obstruct  the  administration  of  justice,  mere  intent  to  publish  being  suf- 
ficient. The  lack  of  intent  to  obstruct  justice  may,  however,  be  con- 
sidered in  mitigation  of  the  punishment.^ 

§3407.  What  constitutes  corporate  contempt.  The  character  of 
acts  or  conduct  which  may  constitute  contempt  on  the  part  of  a 
corporation  are  not  other  than  or  different  from  those  which  will 
constitute  contempt  on  the  part  of  an  individual  and  are,  properly 
speaking,  a  part  of  the  law  relative  to  Contempts  rather  than  of  the 
law  of  Corporations.  They  may  be  said,  broadly,  to  be  such  acts  and 
conduct  as  are  in  disobedience  of  the  commands  of  the  court  or  tend 
to  interfere  with  the  orderly  administration  of  justice.  So  a  corpora- 
tion may  be  punished  for  those  contempts  which  consist  in  the  dis- 
obedience to  the  judgments,  decrees  or  orders  of  a  court  of  justice, 
made  in  a  case  within  its  jurisdiction.'^  Violation  of  an  injunction 
is  a  frequent  source  of  contempt  proceedings.  In  such  a  case  the  test 
as  to  whether  there  has  been  a  contempt  is  not  whether  the  order  of 
the  court  was  erroneous  and  subject  to  review  on  appeal,  but  whether 
the  court  had  jurisdiction  to  hear  and  determine  the  class  of  cases  to 
which  the  case  at  bar  belongs,'^  and  whether  the  jurisdiction  over  the 

• 
Bubstantiany  reversing,  on  this  point,  SI  See  generally  Chap.  51,  supra.  See 
Fairelongh  v.  Manchester  Ship  Canal  abo  the  following  decisions: 
Co.,  [1897]  W.  N.  7;  Attorney-General  United  States.  Gompers  v.  Back's 
v.  Walthamstow  Urban  Council,  11  T.  Stove  &  Range  Co.,  37  Wash.  L.  B. 
L.  R.  533;  Meters  (Ltd.)  v.  Metro-  706,  221  U.  S.  418,  55  L.  Ed.  797,  34 
politan  Gas  Meters  (Ltd.),  [1907]  51  L.  R.  A.  (N.  S.)  874;  United  States  v. 
Sol.  J.  499.  Memphis  &  L.  R.  R.  Co.,  6  Fed.  237. 

MIn  re  Independent  Pub.  Co.,  228  Illinois.    FrankUn   Union  Ko.  4.  v. 

Fed.  787.  People,  220  111.  355,  4  L.  R.  A.  (N.  S.) 

sominois.  Franklin  Union  No.  4  v.  1001,  110  Am.  St.  Rep.  248,  77  N.  E. 
People,  220  HI.  355,  4  L.  R.  A.  (N.  S.)       176. 

1001,  110  Am.  St.  Rep.  248,  77  N.  £.  Iowa,  First  Congregational  Church 
176.  V.  Muscatine,  2  Iowa  (2  Clarke)  69. 

Kew  York.  King  v.  Barnes,  113  N.  Kew  Jersey.  West  Jersey  Traction 
Y.  476,  21  N.  B.  f82.  Co.   v.  Board  Public  Works  City  of 

Pennsylyaala.  Crossman  v.  Penrose  Camden,  58  N.  J.  L.  536,  37  Atl.  578; 
Ferry  Bridge  Co.,  26  Pa.  St.  69.  Una  v.  Dodd,  39  N.  J.  Eq.  173. 

South  Carolina.  State  v.  Cape  Fear  New  Yoik.  Mayor,  etc.,  of  New 
Lumber  Co.,  72  S.  C.  322,  51  S.  E.  York  v.  New  York  &  S.  I.  Ferry  Co., 
673.  64  N.  Y.   622;   Marson  v.  Rochester, 

Washington.  State  v.  Ball,  5  Wash.  112  App.  Div.  51,  97  N.  Y.  Supp.  881, 
387,  34  Am.  St.  Rep.  866,  31  Pac.  975.      aflfM  185  N.  Y.  602,  78  N.  B.  1106; 
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particular  case  had  already  attached  at  the  time  when  the  injunction 
was  ordered.'*  Each  act  violative  of  the  injunction  is  a  separate  con- 
tempt.^ In  order  to  render  the  corporation  amenable  to  the  in- 
junction or  order  of  court,  it  is  not  always  necessary  that  it  should 
have  been  a  party  to  the  suit  in  which  the  order  was  given ;  this  is 
particularly  the  case  where  the  corporation  is  the  real  party  in  interest, 
and  has  actual  knowledge  of  the  proceedings.**  The  only  defense 
that  can  be  made  in  such  a  case  is  that  the  injunction  upon  its  face 
was  null  and  void,  for  the  reason  that  there  was  an  entire  want  of 
jurisdiction  in  the  court  by  which  it  was  issued.**  The  court's  order 
may  relate  to  the  procedure  in  the  trial  of  the  case,  may  require  the 
performance  of  a  specific  act  on  the  part  of  the  corporation,  or  may  be 
implied  from  the  general  rules  prevailing  in  the  conduct  of  a  case. 
Furthermore,  injunction  orders  must  be  fairly  and  honestly  obeyed 
by  the  corporation.  A  subterfuge,  invented  to  evade  the  effect  of 
the  order  of  court,  will  subject  all  those  participating  therein  to  punish- 
ment for  contempt  of  court.**    But  a  new  comply,  formed  bona  fide 


People  V.  Dwyer,  1  N.  Y.  Civ.  Proc. 
484,  90  N.  Y.  402. 

SS  State  V.  BaU,  5  Wash.  387,  34  Am. 
St.  Rep.  866,  31  Pac.  975. 

Where  the  injunction  proceedings 
have  been  discontinued,  this  seems  of 
itself  a  sufficient  barrier  to  any  effort 
by  any  of  the  parties  to  recover  fur- 
ther damages  by  way  of  civil  con- 
tempt; but  this  does  not  prevent  the 
court  itself  from  taking  further  ac- 
tion in  criminal  contempt  for  the 
purpose  of  vindicatftig  its  own  author- 
ity. Gompers  v.  Buck 's  Stove  &  Bange 
Co.,  37  Wash.  L.  B.  706,  221  IT.  S.  418, 
55  L.  Ed.  797,  34  L.  B.  A.  (N.  S.)  874. 

88  Golden  Qate  Consol.  Hydraulic 
Min.  Co.  V.  Superior  Court,  65  Cal. 
187,  3  Pac.  628. 

84  Eagle  iMfg.  Co.  v.  Miller,  41  Fed. 
351,  rev'd  on  other  grounds  151  U.  S. 
186,  38  L.  Ed.  121;  Golden  Gate  Con- 
sol.  Hydraulic  Min.  Co.  v.  Superior 
Court,  65  Cal.  187,  3  Pac.  628;  Fiedler 
V.  Bambrick  Bros.  Const.  €0.,  162  Mo. 
App.  528,  142  S.  W.  1111;  AbeU  v. 
New  York,  etc.,  B.  Co.,  18  N.  Y. 
Wkly.  Dig.  554. 

This  is  even  the  case  where  the  stat- 


ute provides  in  terms  that  a  ''party" 
to  the  action  may  be  punished  for  civil 
contempt.  In  re  Westminster  Bealty 
Corporation,  123  N.  Y.  App.  i>iv.  797, 
108  N.  Y.  Supp.  551. 

Yet  where  the  proceedings  are 
against  one  not  a  party  to  the  suit,  the 
case  comes  within  the  punitive  rather 
than  the  remedial  d^ss.  It  is  regarded 
like  misconduct  in  a  court  room,  or  dis- 
obedience of  a  subpoena,  as  among 
those  acts  primarily  against  the  power 
of  the  court.  Bessette  v.  W.  B.  Con- 
key  Co.,  194  IT.  S.  324,  48  L.  Ed.  997. 

85  Davis  V.  New  York,  8  N.  Y.  Super. 
Ct.  451. 

88  Morton  v.  Superior  i3ourt,  65  Cal. 
496,  4  Pac.  489;  Manhattan  Elec- 
Light  Co.  V.  Harlem  Lighting  Co.,  63 
Hun  (N.  Y.)  631,  44  N.  Y.  St.  Bep. 
169,  18  N.  Y.  Supp.  371. 

Thus,  if,  after  an  injunction  has 
been  granted  against  a  corporation, 
an  officer  buys  the  equipment  of  the 
corporation  and  individually  performs 
the  act  which  the  corporation  had 
been  enjoined  from  performing,  he  be- 
comes subject  to  punishment  for  con- 
tempt of  court.     A  person,  bound  to 
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to  take  over  the  business  of  a  corporation' against  which  an  injunction 
has  been  granted,  and  not  formed  colorably  for  the  sake  of  evading 
•the  order,  is  not  liable  for  the  breach  of  such  injunction.*^ 

Another  form  which  contempt  takes  is  a  publication  concerning  a  * 
pending  case  which  is  intended  or  calculated  to  embarrass  the  judge 
or  jury  in  the  trial.'*  The  violation  by  a  corporation  of  a  writ  of 
certiorari  operating  as  a  stay  of  all  proceedings  is  a  contempt  render- 
ing it  liable.'*  And  where  corporations  which  are  parties  to  an  action 
enter  into  a  stipulation  with  another  party  thereto  under  which  an 
order  is  granted  staying  proceedings,  a  violation  of  the  terms  and 
spirit  of  the  order  by  the  corporations  renders  them  liable  for  eon- 
tempt.** 

Failure  to  comply  with  an  order  of  court  to  produce  the  corporate 
books  and  records  may  also  be  contempt.*^ 

By  refusing  in  the  absence  of  indemnity  to  pay  interest  due  on 
bonds  belonging  to  another  to  a  receiver  appointed  in  sequestration 
proceedings,  as  directed  by  the  order  appointing  the  receiver,  the  cor- 
poration and  its  president  become  liable  to  punishment  for  contempt, 
even  though  the  corporation  was  adjudged  a  bankrupt  before  the  judg- 
ment was  rendered  in  the  sequestration  proceedings,  where  its  dis- 
charge in  bankruptcy  was  not  pleaded  in  such  proceeding.** 

Under  a  statute  making  putting  in  fictitious  bail  or  fictitious  surety 


obey  an  injunction,  may  be  guilty  of 
a  violation  thereof,  as  well  by  aiding, 
abetting,  counseling  and  countenano- 
iug  another,  as  by  doing  it  directly. 
Mayor,  etc.,  of  New  York  v.  New  York 
&  S.  I.  Ferry  Co.,  64  N.  Y.  622. 

And  an  injunction  against  the  direc- 
tors of  a  corporation  prohibiting  the 
use  of  certain  patented  articles  is 
violated  by  their  acting  as  directors 
in  a  new  corporation,  formed  to  do  the 
same  actsf  Iowa  Barb  Steel  Wire  Co. 
V.  Southern  Barbed-Wire  Co.,  30  Fed. 
123. 

87  Bosch  V.  Simms  Mfg.  Co.,  [1909] 
25  T.  L.  R.  419. 

••  United  States  v.  Providence  Trib- 
une Co.,  241  Fed.  524;  Toledo  News- 
paper Co.  v.  United  States,  237  Fed. 
986,  aff'g  220  Fed.  458;  In  re  Inde- 
pendent Pub.  Co.,  228  Fed.  787,  aff'd 
240  Fed.  849,  L.  R.  A.  1917  E  703, 
Ann.    Cas.    1917    C    1084;    Telegram 


Newspaper  Co.  v.  Com.,  172  Mass.  294, 
44  L.  R.  A.  159,  70  Am.  St.  Rep.  280, 
52  N.  E.  445;  State  v.  Bee  Pub.  Co., 
60  Neb.  282,  50  L.  R.  A.  195,  83  Am. 
St.  Rep.  531,  83  N.  W.  204;  King  v. 
Freeman's  Journal,  [1902]  Ir.  B.  2 
K.  B.  82.  ' 

8$  West  Jersey  Traction  Co.  v.  Board 
Public  Works  City  of  Camden,  58  N. 
J.  L.  536,  37  Atl.  578. 

40  Manhattan  Elec.-Li^ht  Co.  ^• 
Harlem  Lighting  Co.,  63  Hun  (N.  Y.) 
631,  44  N.  Y.  St.  Rep.  169,  18  N.  Y. 
Supp.  371. 

41  See  §  2805. 

4«Schreiber  v.  Garden,  152  N.  Y. 
App.  Div.  817,  137  N.  Y.  Supp.  747. 
(This  was  a  suit  by  a  receiver  in 
sequestration  proceeding^  brought  to 
reach  bonds  of  a  corporation  ftod 
the  interest  thereon  to  apply  on  par 
ments  of  alimony  due  from  the  owQ^f 
of  the  bonds.) 
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in  a  civil  action  civil  contefmpt,  a  corporation  and  its  president  may 
be  found  guilty  of  a  civil  contempt  for  the  act  of  the  corporation  in 
filing  a  fraudulent  bond  for  the  release  of  a  mechamc-'s  lien  on  the 
corporate  property.** 


§3408.  liability  of  afficers,  agents,  direetors,  etc.  A  duty  im- 
posed by  an  order  of  court  of  competent  jurisdiction  upon  a  corpora- 
tion applies  to  the  ofiScers,  agents  and  employees  of  that  corporation, 
and  takes  effect,  as  to  them,  as  soon  as  they  have  been  served  with 
the  writ,  or  in  fact  have  actual  notice  of  the  nature  and  scope  of  the 
order ;  it  is  not  necessary  to  make  them  parties.  The  duty  of  the  cor- 
poration, upon  being  served  with  the  injunction,  is  to  see  to  it  that  the 
injunction  is  obeyed  by  all  persons  acting  for  it  or  in  its  name.** 


4SIii  re  Westminster  Bealty  Cor- 
poration, 123  N.  Y.  App.  Div.  797, 
108  N.  Y.  Supp.  551. 

MSee  generaUy  Chap.  51.  See  also 
the  following  decisions: 

United  States.  Puget  Sound  Trac- 
tion, Light  ft  Power  Co.  v.  Lawrey, 
202  Fed.  263;  Merchants'  Stock  ft 
Grain  Co.  v.  Board  Trade  City  of  Chi- 
cago, 201  Fed.  20,  223  U.  S.  639,  56 
L.  Ed.  584;  Heinze  v.  Butte  ft  B. 
Consol.  Min.  Co.,  129  Fed.  274;  Sidway 
V.  Missouri  Land  &  Live  Stock  Co., 
Ltd.,  116  Fed.  331;  Stahl  v.  Ertel,  62 
Fed.  920;  Toledo,  A.  A.  ft  N.  M.  By. 
Co.  V.  Pennsylvania  Co.,  64  Fed.  746, 
19  L.  B.  A.  395,  alf'd  in  Ex  parte 
Lennon,  166  U.  S.  548,  41  L.  Ed.  1110; 
American  Const.  Co.  v.  Jacksonville, 
T.  ft  K.  W.  By.  Co.,  52  Fed.  987;  Mex- 
ican Ore  Co.  V.  Mexican  Guadalupe 
Min.  Co.,  47  Fed.  351;  Williams  v. 
Hinrtermeiater,  26  Fed.  889;  Wells, 
Fargo  ft  Co.  v.  Oregon  By.  ft  Nav.  Co., 
9  Sawy.  601,  19  Fed.  20;  In  re  Tift, 
11  Fed.  463;  United  States  v.  Mem- 
phie  ft  L.  B.  B.  Co.,  6  Fed.  237;  Fan- 
shaw  V.  Tracy,  4  Biss.  490,  Fed.  Cas. 
No.  4,643;  Sickels  v.  Borden,  4 
Blatchf.  14,  Fed.  Caa.  No.  12,833. 

Oalifomla,  Golden  Gate  Consol. 
Hydraulic  Min.  Co.  v.  Superior  Court, 
65  Cal.  187,  3  Pac.  628. 


lUiliois.  Sercomb  v.  Catlin,  128  HI. 
556,  21  N.  E.  606. 

lo^ra.  First  Congregational  Church 
V.  Muscatine,  2  Iowa  (2  Clarke)  69. 

Sanaas.  State  v.  Pittsburg,  80 
Kan.  710,  25  L.  B.  A.  (N.  S.)  228,  133 
Am.  St.  Bep.  227,  104  Pac.  847;  SUte 
v.  Cutler,  13  Kan.  131. 

HftffunmkM.  Nebraska  Children's 
Home  Society  v.  State,  97  Neb.  765, 
78  N.  W.  267. 

K9W  Jeiwy.  Cape  May  ft  S.  L.  B. 
Co.  V.  Johnson,  35  N.  J.  Eq.  422. 

Kew  York.  King  v.  Barnes,  113  N. 
Y.  476,  21  N.  £.  182;  People  v.  Dwyer, 
90  N.  r.  402,  1  N.  Y.  Civ.  Proc.  484; 
In  re  Westminster  Bealty  Corpora- 
tion, 123  App.  Div.  797,  108  N.  Y. 
Sup^.  551;  Marson  v.  Boehester,  112 
App.  Div.  51,  97  N.  Y.  Supp.  8^1, 
aff'd  185  N.  Y.  602,  78  N.  B.  1106; 
Boehester,  H.  ft  L.  B.  Co.  v.  New  York, 
L.  £.  ft  W.  B.  Co.,  48  Hun  190,  15  N. 
Y.  St.  Bep.  686;  Simon  v.  Aldine  Pub. 
Co.,  12  Civ.  Proc.  290,  8  N.  Y.  St  Bep. 
334,  a«'d  14  Daly  279,  8  N.  Y.  St. 
Bep.  377;  People  v.  Albany  ft  V.  B. 
Co.,  20  How.  Pr.  358,  12  Abb.  Pr. 
171,  aflP'd  64  N.  Y.  622. 

WaiUiigtoiL  State  ▼.  North  Shore 
Boom  ft  Driving  Co.,  55  Wash.  1,  107 
Fa«.  196,  modifying  103  Pac.  426. 

Oanada.    In  re  Bolto%  23  Ont.  L. 


V  Priv.  Corp.— 67 
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Where  the  act  to  be  done  is  a  corporate  function^  the  order  is  usually 
directed  to  the  corporation,  its  ofScers,  agents  and  employees ;  when 
the  duty  appertains  to  the  officer  of  the  corporation  in  his  official 
capacity,  the  order  is  directed  to  the  officer  himself.  Yet  where  the 
injunction  runs  to  the  corporation  itself,  this  is  sufficient  to  make  it 
binding  upon  all  corporate  officers  to  whose  notice  it  comes,^  as  it 
is  not  chiefly  addressed  to  an  abstract  metaphysical  being,  but  rather 
to  each  individual  member  of  the  whole  corporate  body,  and  controls 
the  personal  action  of  every  member  whose  consent  or  co-operation 
may  be  necessary  to  the  completion  of  the  corporate  act  which  it 
strictly  prohibits,**  and,  directed  to  the  corporate  body,  restrains  the 
officers  from  doing  the  act  prohibited  in  their  official  capacity,  or  in 
their  individual  capacity,  for  the  benefit  or  in  the  interest  of  the 
corporation  enjoined.*'  If,  after  they  have  knowledge  of  the  writ 
directed  to  the  corporation,  they  prevent  compliance  or  fail  to  take 
appropriate  action  within  their  power  for  the  performance  of  the 
corporate  duty,  they,  no  less  than  the  corporation  itself,  are  guilty  of 
disobedience  and  may  be  punished  for  contempt.**    But  mere  failure 


Rep.  390,  18  Ont.  W.  R.  795,  2  Ont. 
W.  N.  827;  Demorest  v.  Midland  R. 
R.  Co.,  10  Ont.  Pr.  82. 

In  (Georgia,  apparently,  no  officer  or 
servant  of  the  corporation  can  be  at- 
tached for  refusing  to  obey  a  writ 
directed  to  the  corporation.  Simmone 
V.  Georgia  Iron  ft  Coal  Co.,  117  Ga. 
305,  61  L.  R.  A.  739,  43  8.  £.  780; 
Auto  Highball  Co.  v.  Sibbett,  11  Oft. 
App.  618,  75  a  E.  914. 

4»WU8on  V.  United  States,  221  U. 
S.  361,  55  L.  Ed.  771,  Ann.  Cas.  1912  D 
558;  Hatch  v.  Chicago,  R.  L  ft  P.  R. 
Co.,  6  Blatchf.  105,  Fed.  Cas.  No.  6,204; 
New  York  v.  New  York  ft  S.  I.  Perry 
Co.,  64  N.  Y.  622;  People  v.  Sturte- 
vant,  9  N.  Y.  263^  59  Am.  Dec.  536. 

See  Chap.  51,  supra. 

46  Morton  v.  Superior  Court,  65  Cal. 
496,  4  Pac.  489;  People  v.  Sturtevant, 
9  N.  Y.  263,  59  Am.  l>ec.  536;  Davis 
V.  New  York,  8  N.  Y.  Super.  Ct.  451, 
afP'd  9  N.  Y.  263,  59  Am.  Dec.  536; 
In  re  Bolton,  23  Ont.  L.  Rep.  390,  18 
Ont.  W.  R.  795,  2  Ont.  W.  N.  827. 

47  Mexican  Ore  €o.  ▼.  Mexican 
Guadalupe  Min.  Co.^  47  Fed.  351. 


4t  Wilson  V.  United  SUtes,  221  U. 
S.  361,  55  L.  Ed.  771,  Ann.  Cas.  1912  D 
558;  Fanshaw  ▼.  Tracy,  4  Bias.  490, 
Fed.  Cas.  No.  4,643. 

Thus,  if  a  corporation  is  appointed 
a  depositary  of  court  funds,  and  an 
order  of  court  is  passed  directing  that 
the  funds  be  paid  to  a  particular  per- 
son,  the  officers  of  the  corporation  hav- 
ing control  of  its  funds,  with  the 
means  of  payment  in  their  hands, 
might  be  proceeded  against  as  for 
contempt,  if  they  should  refuse  to 
carry  out  the  order  of  the  court. 
Franklin  Union  No.  4  v.  People,  220 
DL  355,  4  L.  R.  A.  (N.  S.)  1001,  110 
Am.  St.  Rep.  248,  77  N.  E.  176. 

Nevertheless,  if  it  is  conceded  that 
a  bank,  by  designation  of  the  court, 
and  by  acceptance,  became  an  officer 
of  the  court,  and  that  the  funds  de- 
posited therein  were  court  funds,  and 
that  therefore  the  bank  was  liable  for 
misconduct  in  misappropriating  such 
funds  as  in  ease  of  contempt,  it  does 
not  follow  that  each  servant  or  agent 
of  the  bank  also  became,  pro  hac  vice, 
an  officer  of  the  court,  and  thaiefore 
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or  refusal  of  the  corporation  to  comply  with  the  order  of  the  court 
does  not  render  the  officer  ^ilty.  He  must  have  neglected  or  re- 
fused to  perform  his  part  in  carrying  out  the  act  required  by  the 
order  of  the  court ;  if  he  lacked  authority  or  opportunity  to  perform 
the  act  or  any  part  of  it,  he  is  not  guilty  of  contempt.**  Or,  he  may 
show  that  he  advised  and  counseled  obedience  when  first  he  had  knowl- 

I 

edge  of  the  injunction,  and  did  nothing  afterwards  in  furtherance  of 
the  corporation's  disobedience  thereof. *•  Moreover,  if  the  officer  has 
in  fact  no  notice  of  the  injunction,  and  in  ignorance  of  it  executes  in 
good  faith  the  orders  of  the  defendant,  he  does  not  render  himself 
legally  liable  to  be  punished  for  contempt.'^ 

The  managing  officers  cannot  idiield  themselves  from  individual 
liability  upon  the  plea  that  what  they  did  was  done  by  them  as  officers 
and  agents  of  the  corporation,  and  not  in  their  own  behalf  as  princi- 
pals.'*  So  the  president  is  a  proper  person  to  punish  for  xsontempt.'* 
Moreover,  when  an  injunction  against  a  corporation  has  been  served 
upon  its  president,  it  is  his  duty  to  prevent  the  other  officers  of  the 
corporation  from  doing  anything  contrary  to  the  order  of  court ;  if  he 
conceals  from  the  officers  the  fact  that  an  injunction  has  been  served 
upon  him,  and  allows  them  to  go  on  and  do  acts  in  violation  of  it,  it  is 
a  breach  of  the  injunction  on  his  part.*^    The  manager  of  the  company 

amenable  to  the  <!ourt,  as  in  case  of  Ann.   Gas.   1912   D   558;    Merehants' 

contempt,   for  misconduct  in  dealing  8tock  k  Grain  Go.  v.  Board  Trade  Gity 

with  bank  funds.    Southern  Develop-  of  Chicago,  201  Fed.  20,  223  U.  8.  639, 

ment  Co.  v.  Houston  k  T.  C.  Ry.  Co.,^  56  1,.  Ed.  684;  In  re  Tift,  11  Fed.  463. 

27  Fed.  344.  CMlfornlA.    Morton      v.      Superior 

Newly  elected  officers  of  the  eor-  Court,  65  Gal.  496,  4  Pac.  489. 

poration    may .  be   punished   for   con-  Kantwiit,     State  v.   Cutler,   13  Kan. 

tempt,  if  they  perform  the  enjoined  131. 

act  after  having  actual  knowledge  of  New  Jeney.    Una  v.  Dodd,  39  N.  J. 

an  outstanding  injunction.     Avery  v.  £q.  173;  Trimmer  v.  Pimnsylvania,  S. 

Andrews,  51  L.  J.  Ch.  (N.  S.)  414.  k  N.  B.  R.  Co.,  36  N.  J.  Eq.  411. 

49Hnghson  v.  People,  91  HI.  App.  New    York.      Schreiber    v.    Scho- 

396.  macker   Piano   Forte   Mfg.   Co.,    152 

M  United  States  v.  Memphis  k  L.  App.  Div.  817^  137  N.  Y.  Supp.  747; 
R.  R.  Co.,  6  Fed.  237;  Trimmer  v.  In  re  Westminster  Realty  Corpora- 
Pennsylvania,  S.  k  N.  E.  R.  Co.,  36  N.  tion,  123  App.  Biv.  797,  108  N.  Y. 
J.  Eq.  411.  Supp.   551. 

51  Guirney  v.  St.  Paul,  M.  k  M.  Ry.  But  the  president  is  not  subject  to 

Co.,  43  Minn.  496,  19  Am.  St  Rep.  con^mpt  for  default  in  performing  an 

256,  46  N.  W«  78.  act  which  he  cannot  himself,  without 

M  Iowa    Barb    Steel    Wire    Co.    v.  authority  from  others,  perform.    Dem- 

Southern  Barbed-Wire  Co.,  30  Fed.  123.  orest  v.  Midland,  10  Ont.  Pr.  82. 

5S  United  Statee.    Wilson  v.  United  M  Trimmer  v.  Pennsylvania,  S.  k  N. 

States,  221  U.  S.  361,  55  L.  Ed.  771,  £.  B.  Co.,  36  K.  J.  £q.  411;  Bank 
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is  likewise  liable,**  also  the  secretary  and  treasurer,*®  The  editor  of  a 
newspaper  published  by  a  corporation  may  be  subjected  to  a  fine  in  a 
criminal  contempt  proceeding  against  him  and  the  corporation  for 
the  publication  in  the  newspaper  of  matter  interfering  with  the  ad- 
ministration of  justice.*^ 

The  directors  are  bound  to  obey  an  injunction  against  the  com- 
pany if  it  comes  to  their  notice.**  An  injunction  against  the  corpora- 
tion is  also  violated  by  the  stockholders,  if  they  cause  or  aid  the 
corporation  to  do  the  prohibited  act.**  And  if  it  can  be  shown  that  a 
person  holding  no  oflSce.in  the  corporation  does  in  fact  actually  con- 
trol or  largely  affect  the  conduct  of  its  affairs,  that  person  may  be 
found  guilty  of  contempt  of  court  for  aiding  and  abetting  the  cor- 
poration's neglect  or  refusal  to  obey.*^  If  the  officers  of  a  corpora- 
tion which  has,  by  an  order  of  court,  been  made  a  depositary  of  court 
funds,  have  control  of  the  corporation's  funds  and  refuse  to  pay  over 
the  court  funds  on  the  court's  order,  though  they  have  the  means  of 
payment  belonging  to  the  corporation  in  their  hands>  they  may  be 
proceeded  against  as  for  contempt.  But  where  the  depositary,  hold- 
ing such  funds  under  a  general  deposit  only,  becomes  insolvent  and 
makes  an  assignment,  its  assignee  cannot  be  proceeded  against  for 

Oommissions  v.  City  Bank  of  Buffalo,  v.  Chicago,  B.  I.  &  P.  B.  Co.,  6  Blatchf . 

cited  in  1  Barb.  Ch.  636.  105^  Fed.  Oas.  No.  6,204. 

86  Merchants'  Stock  &  Grain  Co.  v.  Oaififoxnia^    Morton      v.      Superior 

Board  Trade  City  of  Chicago,  201. Fed.  Court,  65  Cal.  496,  4  Pac  489. 
20,  223  IT.  S.  639,  56  L.  Ed.  584;  Indian-  '      Kew  Jersey.    Trimmer  v.  Pennsyl- 

apolis  Water  Co.  v.  American  Straw-  vania,  8.  &  N.  £.  B.  Co.,  36  N.  J.  £q. 

beiurd  Co.,  75  Fed.  972;   lows  Barb  411. 

Steel  Wire  Co.  v.   Southern  Barbed-  New  Toik.    People  v.  Sturtevant,  9 

Wire  Co.,  30  Fed.  123 ;  Wells,  Fargo  N.  T.  263,  59  Am.  Dec.  536. 

ft  Co.  ▼.  Oregon  By.   ft  Nav.  Co.,  9  TJngland.     Lewis  v.  Pontypridd,  etc., 

3awy.  001,  19  Fed.  20;  United  States  By.  Co.,  11  T.  L.  B.  203;  £x  parte 

y.  Memphis  ft  L.  B.  B.  Co.,  6  Fed.  237;  Green  (In  re  Bobbins),  [1893]   7  T. 

Sercomb  v.  Catlin,  128  lU.  556,  21  N.  L.  B.  411. 

E.  606;  Una  y.  Dodd,  89  N.  J.  Eq.  Nor  can  tke  director  evade  his  re- 

173;  Ex  parte  Green,  7  T.  L.  B.  411.  sponsibility    by    leaving    the    state. 

59Auto  mghball  Co.  v.  Sibbett,  11  Williams  v.    Hintermeister,   26   Fed. 

Ga.  App.  618,  75  S.  E.  914.  889. 

57  United   States  v.    Toledo  News-  59MiUer  ft  Lax  v.  Biekey,  146  Fed. 

paper  Co.,  220  Fed.  458.  574,  aiT'd  152  Fed.  11. 

MIXBited  StotaB.    Mexican  Ore  Co.  60Stahl  v.  Ertel,  62  Fed.  920;  Mor- 

V.  Mexican   Guadalupe  Min.   Co.,  47  ton  v.  Superior  Court,  65  Cal.  496,  4 

Fed.  351;  Williams  v.  Hintermeister,  Pac.  480;  Kin^  v.  Barnes,  ll3  N.  Y. 

26  Fed.  889;  United  States  v.  Mem-  476,  21  N.  £.182. 
phis  ft  L.  B.  B.  Co.,  6  Fed.  237;  Hateh 
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contempt  on  his  failure  to  pay  over  the  funds  to  the  court  on  its 
order.*^ 

An  employee,  having  actual  notice  of  an  order  of  court  outstanding 
against  his  employer,  may  resign  in  order  to  avoid  obedience  to  the 
order.  But  if  he  remains  in  the  employ  of  the  corporation,  and  as- 
sists the  corporation  in  the  performance  of  the  enjoined  act,  he  is 
liable  to  punishment  for  contempt  of  court,  and  cannot  plead  his  su- 
perior's orders  as  an  excuse  for  the  unlawful  act.**  The  resignation, 
however,  must  be  bona  fide.^ 

The  question  is  whether  the  employee  exercised  the  authority  with 
which  he  was  clothed  by  the  company  in  good  faith,  with  an  intention 
and  purpose,  to  the  best  of  his  ability,  to  enforce  obedience  to  the  man- 
date of  the  court.  An  appearance  of  evasion  on  his  part  or  failure  to 
do  what  might  reasonably  be  required  of  him,  will  be  fatal  to  his  claim 
for  relief.  Where  an  honest  effort  has  been  made  by  the  employee, 
the  consequence  of  failure  should  not  be  visited  upon  him  personally. 
For  such  a  failure  the  corporation  must  respond,  and  not  its  servant.** 


§  3409.  Liability  of  corporation  as  affected  by  liability  of  officer. 

The  corporation  is  not  relieved  from  liability  by  the  fact  that  the  of- 
ficer through  whom  the  contempt  was  committed  may  be  punished 
therefor.**    Thus,  although  natural  persons  who  pujblish  or  assist  in 


61  In  re  Western  Marine  ft  Fire  Ins. 
Co.,  38  111.  S69. 

68  Mexican  Ore  Co.  v.  Mexican 
Guadalupe  Min.  Co.,  47  Fed.  351;  Mor- 
ton V.  Superior  Court,  65  Cal.  496, 
4  Pac.  489. 

66  Toledo,  A.  A.  A  N.  M.  Ey.  Co. 
V.  Pennsylvania  Co.,  54  Fed.  746,  19 
L.  B.  A.  395,  aff'd  Ex  parte  Lennon, 
166  U.  S.  548,  41  L.  Ed.  1110. 

64  Pennsylvania  B.  Co.  v.  Thompson, 
49  N.  J.  Eq.  318,  24  Atl.  544. 

6i Merchants'  Stock  ft  Grain  Co.  v. 
Board  Trade  City  of  Chicago,  201  Fed. 
20,  223  U.  S.  639,  56  L.  Ed.  584; 
United  States  v.  Memphis  ft  L.  B.  B. 
Co.,  6  Fed.  237;  People  v.  Albany  ft 
V.  B.  Co.,  20  How.  Pr.  (N.  Y.)  858, 
12  Abb.  Pr.  171,  afl'd  64  N.  Y.  622; 
State  V.  Cape  Fear  Lumber  Co.,  72  S. 
C.  322,  51  S.  E.  873;  State  v.  Baltimore 
ft  O.  B.  Co.,  73  W.  Va.  1,  79  S.  E.  834. 

Incautious  obiter  statements  may  be 


found  to  the  effect  that  either  the  cor- 
poration committing  the  contempt 
may  be  punished,  or  the  agent  through 
whom  it  acts,  thus  indicating  that  the 
punishment  of  the  one  would  absolve 
the  other.  Wells,  Fargo  ft  Co.  v.  Ore- 
gon By.  ft  Nav,  Co.,  9  Sawy.  601,  19 
Fed.  20. 

Similarly,  a  dictum  occurs  in  Ser- 
comb  v.  Catlin,  128  HI  556,  15  Am. 
St.  Bep.  147,  21  N.  E.  606,  to  the  ef- 
fect that  a  corporation  can  only  be 
punished  for  contempt  through  its 
officers,  or  those  acting  in  aid  of  it. 
Yet  in  this  case  the  proceedings  were 
brought  against  an  officer  of  the  cor- 
poration, and  not  against  the  corpora- 
tion itself;  and,  as  was  pointed  out  in 
Franklin  Union  No.  4  v.  People,  220 
111,  355,  4  L.  B.  A,  (N.  S.)  1001,  110 
Am.  St.  Bep.  248,  77  N.  E.  176,  the 
dictum  in  the  Sercomb  case  is  dis- 
tinctly not  in  point. 
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publishing  a  libel  in  a  newspaper  owned  by  a  corporation  may  be  pun< 
ished  criminally  by  fine  or  imprisonment,  or  both,  the  corporation 
publishing  it  may  also  be  held  liable  for  contempt  of  court,  where  the 
libelous  matter  concerns  a  case  then  pending  before  the  court,  and 
interferes  with  the  fair  and  impartial  trial  tiiereof.*®  And  the  fact 
that  the  agents  who,  acting  under  the  corporation's  orders,  violated 
an  injunction  were  subject  to  a  fine  does  not  prevent  the  imposition 
of  a  fine  on  the  corporation  also.^  Nor  does  the  fact  that  the  court 
sees  proper  to  discharge  the  operating  ofBcers  and  servants  of  the  cor- 
poration from  the  citation  for  contempt  and  thereby  to  absolve  them 
from  punishment  prevent  it  from  finding  the  corporation  guilty.  It 
is  within  the  court'^s  discretion  whether  the  officers  and  agents  shall 
be  discharged  from  the  citation.** 

Conversely,  in  addition  to  punishing  the  corporation  itself  for  violat- 
ing an  injunction,  the  responsible  officer  of  the  corporation  may  be 
punished.  On  such  a  proceeding  the  court  has  withheld  from  fixing 
the  nature  and  extent  of  the  punishment  to  be  imposed  on  the  of- 
ficer for  a  sufficient  length  of  time  to  afford  him  an  opportunity  to 
explain  the  nature  and  extent  of  his  personal  connection  with  the 
contempt** 


§  3410.  Proceedings  to  punish  for  oontempt.  In  cases  of  civil  con- 
tempt, the  first  proceeding  against  the  corporation  for  refusal  to  carry 
out  an  order  of  court  or  for  acting  contrary  to  the  court's  express  or 
implied  order,  is  by  a  complaint  or  petition  to  the  court,  asking  that 
the  corporation  be  ordered  to  attend  and  show  cause  on  or  before  a 
qertain  day  why  it  should  not  be  punished  for  contempt  J*    Under 


On  a  contempt  proceeding  against 
the  business  manager  and  agent  of  a 
foreign  corporation  for  prosecuting  on 
behalf  of  his  corporation  an  attach- 
ment against  goods  for  which  a  re- 
ceiver had  been  appointed,  where  the 
agent  admits  that  he  caused  the  at- 
tachment suit  to  be  instituted  and  that 
it  was  prosecuted  under  his  direction 
and  that  it  was  at  all  times  in  his 
power  to  dismiss  it,  it  is  sufficient  to 
compel  him  as  manager  of  the  corpora- 
tion to  answer  the  contempt  proceed- 
ings, without  making  the  corporation 
eo  nomine  a  party  thereto.  Sercomb 
V.  Catlin,  12«  111.  556,  15  Am.  St.  Bep. 
147,  21  N.  E.  606. 


M  Telegram  Newspaper  Co.  v.  Com., 
172  Mass.  294,  44  L.  B.  A.  159,  70  Am. 
St.  Bep.  280,  52  N.  E.  445. 

67  United  States  v.  Memphis  &  L.  B. 
B.  Co.,  6  Fed.  237. 

6S  Fiedler  v.  Bambrick  Bros*  Gonst. 
Co.,  162  Mo.  App.  528,  142  S.  W.  1111. 

»In  re  Tift,  11  Fed.  463. 

70  United  SUtes.  In  re  Tift,  11  Fed. 
463. 

minolB.  Franklin  Union  No.  4  v. 
People,  220  HI.  355,  4  L.  B.  A.  (N.  S.) 
1001,  110  Am.  St.  Bep.  248,  77  N.  E. 
176. 

MiSflOUil.  Fiedler  v.  Bambrick  Bros. 
Const.  Co.,  162  Mo.  App.  528,  142  & 
W.  1111. 
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modern  practice  the  appearance  of  a  corporation  is,  under  statute,  com- 
pelled by  the  issue  and  service  of  a  summons,  and  in  equity  by  a 
subpoena.^* 

For  criminal  contempt  the  corporation  may  be  indicted,'''  or  it 
may  be  proceeded  against,  not  only  without  indictment,  but  even  with- 
out a  formal  complaint,  upon  the  mere  motion  of  the  court  against 
which  the  contempt  has  been  committed.  Such  a  power  in  the  court 
is  necessary  for  its  own  protection  against  an  improper  interference 
with  the  due  administration  of  justice,  and  it  is  not  dependent  upon 
the  complaint  of  any  of  the  parties  litigant.'''  If  the  corporation  re- 
fuses to  obey  the  summons  to  appear,  or  simply  disregards  it,  the  rule 
was  clearly  established  at  common  law  that  the  court  would  authorize 
the  issuance  of  a  writ  of  distringas,  issued  to  the  sheriff,  directing 
him  to  levy  on  the  lands,  tenements,  goods  and  chattels  of  the  corpora- 
tion, and  to  hold  the  same  until  the  corporation  appeared  in  court, 
and  answered  the  alleged  contempt.  If  the  sheriff  returned  nulla 
bona  to  this  writ,  or  if  the  corporation  refused,  to  appear,  an  alias 
or  second  distringas  to  distrain  on  additional  lands,  tenements  and 
chattels  of  the  defendant  would  issue;  if  nulla  bona  was  returned  to 
this, also,  a  pluries  distringas  would  issue,  commanding  the  sheriff  to 
levy  on  all  the  corporate  property  within  the  jurisdiction.  The  pur- 
pose of  these  writs,  then,  was  to  give  the  defendant  ample  time  to  yield 
obedience  and  come  into  court.  If  the  defendant  still  failed  to  appear, 
a  decree  or  fine  would  be  entered  against  him  on  an  ex  parte  hearing.^* 

New  Jersey.    West  Jersey  Traction  jeet  to  the  jurisdiction  of  the  state 

Go.  ▼.  Board  Public  Works  City  of  courts  as  far  as  a  proceeding  against 

Camden,  58  N.  J.  L.  536,  37  Atl.  578.  it  for  contempt  is  concerned.    Sercomb 

Soath  OaroUna    State  ▼.  Cape  Fear  v.  Catlin,  128  HI.  556,  15  Am.  8t.  Bep. 

Lumber  Co.,  72  S.  C.  322,  51  8.  £.  873.  147,  21  N.  £.  606. 

England,    King  v.  Freeman's  Jour-  71  Fiedler  v.  Bambrick  Bros.  Const, 

nal,  [1902]  Jr.  B.  2  K.  B.  82.  Co.,  162  Mo.  App.  528,  142  8.  W.  1111. 

While  a  rule  laid  on  a  limited  com-  7S  United  States  v.  Memphis  Si  L.  B. 

panj  to  show  cause  why  vt  and  its  B.  Co.,  6  Fed.  237;  Com.  y.  New  York 

officers  should  not  be  attached  for  eon-  Sb  H.  Biyer  B.  Co.,  206  Mass.  417,  19 

tempt  of  court  is  not  the  correct  form,  Ann.  Cas.  529,  92  N.  E.  766;  Queen  ▼. 

yet  this  mistake  will  not  prevent  the  Birmingham  &  O.  B.  Co.,  3  Q.  B.  708, 

court  from  inflicting  the  appropriate  43  E.  C.  L.  708,  9  C.  ft  P.  469. 

punishment  of  a  fine  and  costs.    King  1^  Com.  y.  New  York   Cent,   k  H. 

V.  Hammond  &  Co.,  Ltd.,  [1914]  2  K.  Biver  B.  Co.,  206  Mass.  417,  19  Ann. 

B.  866.  Cas.  529,  92  N.  E.  766;  Telegram  News- 

Under  the  Illinois  statute  authoriz-  paper  Co.  v.  Com.,  172  Mas&  294,  44 

ing  service  on  a  foreign  corporation  L.  B.  A.  159,  70  Am.  St.  Bep.  280,  52 

by  service  on  its  agent,  where  service  N»  E.  445. 

is  had  upon  the  business  manager  and  74  2IaryUnd.     McKim   v.   Odom,   3 

agent  of  such  a  corporation,  it  is  sub-  Bland  Ch.  407. 
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§3411.  Punishmeiit  inflicted.  Where  a  corporation  is  found  guilty 
of  contempt  in  violating  an  injunction,  it  may  be  punished  by  the  im- 
position of  a  fine  for  the  benefit  of  the  government. and  be  required 
to  pay  a  counsel  fee  to  the  complainants  and  to  pay  the  cost  of  the 
contempt  proceedingJ*  Or  a  fine  may  be  imposed  payable  partly 
to  the  government  and  partly  to  the  person  injured  by  the  violation 
of  the  injunction.^  The  eourt  may  impose  a  fine  to  be  paid  to  the 
clerk  to  the  use  of  the  one  injured  by  the  violation  of  the  injunction 
together  with  the  costs  of  the  contempt  proceeding.^ 

Where  the  proceedings  are  a  part  of  the  original  cause  and  the  de- 
fendant has  done  that  which  was  forbidden,  the  court  imposes  a  fine 
for  the  use  of  the  complainant,  measured  in  some  degree  by  the 
pecuniary  injury  caused  by  the  act  of  disobedience.^* 

The  rule  thai  in  criminal  contempts  the  penalty  is  usually  punitive, 
while  in  civil  contempts  it  is  remedial,  the  amount  of  the  fine  in  the 
latter  case  being  determined,  to  some  extent,  by  the  pecuniary  dam- 
age entailed  upon  the  injured  party,  is  applied  in  fixing  the  penalty  to 
be  paid  by  a  corporation  offender.'*  On  a  contempt  proceeding, 
where  the  contempt  has  a  twofold  aspect :  (criminal,  in  that  it  interfered 
with  the  discharge  of  the  court's  duty  and  obstructed  justice,  and 
civil,  in  that  it  caused  the  failure  of  a  trial  and  inflicted  pecuniary 
damage  on  a  party  thereto  to  the  extent  of  costs  uselessly  paid,  the 
fine  may  be  adjusted  to  cover  the  x>ecuniary  damage  and  the  costs  of 
the  contempt  proceeding. ••   , 

MLoBOvai.   IHedler  v.  Bambfick  Bros.  458,  48  L.  Ed.  1072;  Gary  Mfg.  Co.  v. 

Const.  Co.,  162  Mo.  App.  528,  142  S.  Acme  Flexible  Clasp   Co.,  187  IT.   S. 

W.  1111.  427,  47  L.  Ed.  244. 

Kew  Jersey.    West  Jersey  Traction  77  Indianapolis  Water  Co.  v.  Ameri- 

Co.   V.  Board  Public  Works  City  of  can  Strawboard  Co.,  75  Fed.  972. 

Camden,  58  N.  J.  L.  536,  37  Atl.  578.  78  In   re    North    Bloomfield    Gravel 

New  York.  People  v.  Albany  &  V.  Min.  Co.,  11  Sawy.  590,  27  Fed.  795; 
R.  Co.,  20  How.  Pr.  358,  12  Abb.  Wells,  Fargo  &  Co.  v.  Oregon  Ey.  & 
Pr.  171,  aff'd  64  K  Y.  622;  Hillis  v.  Nav.  Co.,  9  Sawy.  601,  19  Fed.  20;  In 
Peekskill  Sav.  Bank,  18  N.  Y.  Wkly.  re  Tift,  11  Fed.  463;  Fiedler  v.  Barn- 
Dig.  287.  brick  Bros.  Const.  Co.,  162  Mo.  App. 

England.    London  v.  Lynn,  1  H.  Bl.  528,  142  S.  W.  1111;  Taber  v.  New 

206;    Spokes    v.    Banbury    Board    of  York  El.  B.  Co.,  12  N.  Y.  Misc.  460, 

Health,  11  Jur.  (N.  S.)  Part  1,  1010,  34  N.  Y.  Supp.  29. 

L.  B.  1  Eq.  42;  Lawten  v.  Colchester,  As  to  intent  as  affecting  the  amount, 

2  Meriv.  393.  see  §  3406,  supra. 

76  Continental   Gin   Co.   v.  Murray,  79  In  re  Independent  Pub.  Co.,  228 

162  Fed.  873.  Fed.  787. 

78 In  re  Merchants'  Stock  ft  Grain  80 In  re  Independent  Pub.  Co.,  228 

Co.,  223  IT.  8.  639,  56  L.  Ed.  584;  Be  Fed.  787. 
Christensen  Engineering  Co.,  194  U.  S. 
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Where  an  injunction  against  the  sale  of  a  bankrupt's  property  levied 
on  by  a  corporate  creditor  is  viiKlated  by  such  creditor,  the  corporation 
will  be  held  liable  to  the  bankrupt  to  the  amount  of  the  loss  and  damage 
caused  him  by  its  contempt  and,  in  addition  thereto,  may  be  required 
to  pay  him  a  sum  sufficient  to  reimburse  him  for  the  trouble  and 
expenses  caused  the  bankrupt  by  the  contempt  proceeding.** 

Where  the  damages  arising  from  the  contempt  are  unliquidated  and 
difficult  of  ascertainment,  the  court  will  not  ascertain  them  on  the 
contempt  proceeding,  though  it  has  be^n  intimated  that  in  such  case 
the  court  would  have  power  to  require  the  offender  to  give  security 
for  the  payment  of  damages  to  be  ascertained  by  the  verdict  of  a  jury.** 

The  punishment  for  the  violation  of  an  injunction  by  agents  of  a 
corporation  acting  under  the  direction  of  the  corporation  may  be  by 
the  imposition  of  a  fine  on  the  corporation.** 

The  fact  that  the  judgment  of  the  court  imposing  a  fine  on  a  cor- 
poration for  contempt  in  violating  an  injunction  does  not  provide  for 
the  disposition  o'f  the  fine  does  not  render  the  judgment  a  nullity.** 


^3412.  Proceedings  subsequent  to  judgm^t.  The  proper  method 
of  collecting  a  fine  imposed  upon  a  corporation  is  by  a  levy  of  an 
execution  issued  by  the  court.*^  On  a  proceeding  for  criminal  con- 
tempt brought  against  a  corporation  publishing  a  newspaper  and  the 
editor  of  the  paper  for  publications  affecting  the  administration  of 
justice,  where  the  character  of  the  corporation's  offense  was  considered 
to  call  for  the  imposition  of  a  substantial  fine,  the  court  imposed  such 
a  fine,  with  the  costs  of  the  contempt  proceeding  added,  and  awarded 
a  writ  of  execution  therefor,  but  stayed  the  writ  a  sufficient  time  to 
allow  the  corporation,  at  its  option,  to  apply  for  a  modification  of  the 
amount  of  the  fine  on  the  ground  of  excessiveness,  requiring  the  cor- 
poration to  show  thereupon  that  such  fine  was  excessive  in  view  of  the 
financial  condition  of  the  corporation  and  the  rate  per  cent,  of  its 
profits.**  If  the  proceedings  at  law  to  enforce  the  payment  of  the 
fine  have  been  exhausted,  a  writ  of  sequestration  is  the  proper  remedy 


•1  In  re  Tift,  11  Fed.  463. 

SS  Indianapolis  Water  Co.  v.  Ameri- 
can Strawboard  Co.,  75  Fed.  972. 

S8  United  States  v.  Memphis  ft  L. 
R.  R.  Co.,  6  Fed.  237. 

54  Fiedler  v.  Bambrick  Bros.  Con^t. 
Co.,  162  Mo.  App.  528,  142  S.  W.  1111. 

55  Consolidated  Rendering  Co.  v. 
Vermont,  207  U.  S.  541,  52  L.  Ed.  327, 


12  Ann.  Cas.  658;  Telegram  Newspaper 
Co.  v.  Com.,  172  Mass.  294,  44  L.  R.  A. 
159,  70  Am.  St.  Rep.  280,  52  N.  £.  445; 
Fiedler  v.  Bambrick  Bros.  Const.  Co., 
162  Mo.  App.  528,  142  S.  W.  1111; 
Demorest  v.  Midland,  10  Ont.  Pr.  82 ; 
The  Counsellor,  vol.  5,  page  197. 

«e  United    States   v.    Toledo   News- 
paper Co.,  220  Fed.  458. 
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in  equity  to  enforce  the  penalty  for  disobeying  an  order  of  court.*^ 
A  corporation  cannot  appeal  from  an  order  finding  one  of  its  officers 
guilty  of  contempt  and  fining  him  therefor  i^hen  it  is  not  aggrieved 
thereby.  Accordingly  it  has  been  held  that  a  corporation  has  no  right 
of  appeal  from  an  order,  made  upon  a  motion  to  punish  it  and  its 
vice  president,  who  was  not  a  party  to  the  suit  involved,  for  contempt 
in  that  it  had  during  the  period  of  a  stay  of  execution  following  a 
certain  judgment  against  it  and  in  plaintiff's  favor  disposed  of  some 
of  its  property,  which  reads  tl^t  it  is  '' Ordered,  that  the  said  motion 
be  and  the  same  is  hereby  in  all  respects  granted.  I  hereby  adjudge 
said  S.  (the  vice  president),  guilty  of  a  contempt  of  this  court,"  and 
adjudicates  that  he  was  instrumental  in  impeding  and  prejudicing 
the  rights  of  the  judgment  creditor  for  which  he  is  fined  the  amount 
of  the  judgment,  etc.,  the  implied  reference  to  the  corporation,  in  the 
recital  in  the  order  ''that  said  motion  is  in  all  respects  granted,"  being 
purely  casual.** 


S7Xniltad  States.  United  States  v. 
Memphis  A  L.  B.  B.  Co.,  6  Fed.  237. 

minoiB.  Franklin  Union  No.  4  v. 
People,  220  111.  355,  4  L.  B.  A.  (N. 
6.)  1001,  110  Am.  St.  Bep.  248,  77 
N.  B.  176. 

BflBtfovxt  Fiedler  v.  Bambriek  Bros. 
Const.  Co.,  162  Mo.  App.  528,  142 
8.  W.  1111. 

Ne^  Jexaey.  West  Jersey  Traction 
Co.  V.  Board  Public  Works  City  of 
Camden,  58  N.  J.  L.  536,  37  AtL  578. 

New  Yoxk.  People  v,  Albany  ft  V. 
B.  Co.,  20  Gow.  Pr.  358,  12  Abb. 
Pr.  171,  aff'd  64  N.  Y.  622. 

England.  Aberdonia  Cars,  Ltd.  y. 
Brown,  Hughes  ft  Strachan,  Ltd., 
[1915]   59  Sol*  J.  598;  Fairelough  v. 


Manchester  Ship  Canal  Co.,  [1897] 
W.  N.  7.  ' . 

Canada.  Demorest  v.  Midland  B. 
Co.,  10  Ont.  Pr.  82. 

In  a  proper  case,  the  writ  wiU  be 
ordered  to  lie  in  the  office  for  a  fixed 
time,  to  enable  the  corporation  to 
'comply  with  the  order.  Stancopib  v. 
Trowbridge  Urban  Dist.  Council, 
[1910]  2  Ch.  190;  Meters,  Ltd.  v. 
Metropolitan  Gaa  Meters,  Ltd.,  [1907] 
51  Sol.  J.  499;  Lee  v.  Aylesbury  Urban 
Diflt.  Council,  [1902]  19  T.  L.  B.  106; 
Attorney-General  v.  Walthamstow  Ur- 
ban Council,  11  T.  L.  B.  533. 

M  Peters  v.  A.  Schwoerer  ft  Sons, 
Inc.,  162  N.  Y.  Supp.  917. 
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IV.  LIABILITY  OF  SHARES  OF  STOCK  TO  EXECUTION,  ATTACHMENT  AND 

GARNISHMENT 

1 3436.  In  the  absence  of  statutory  authority. 

§  3437.  Statutory  authority. 

13438.  Equity  jurisdiction  to  reach  and  sabject  shares  to  payment  of  debts. 

S  3439.  Situs  of  stock. 

f  3440.  Title. 

I  3441.  Equitable  title  or  interest. 

f  3442.  Persons  in  whose  hands  stock  may  be  leyled  upon. 

S  3443.  Mode  of  levy  and  sale. 

1 3444.  Effect  of  levy  and  sale. 

V.  CONVERSION  OF  SHARES  OF  STOCK 

§  3445.  Whether  shares  may  be  the  subject  of  conversion. 
S  3446.  What  constitutes  a  conversion — Oeneral  principles. 
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S  3447.  —  Conversion  by  eorporation. 

§  3448.  —  Conversion  by  third  person. 

{  3449.  Measure  of  damages — General  rules. 

f  3450.  —  Where  plaintiff 's  interest  is  a  qualified  one. 

S  3451.  —  Method  of  estimating  value. 

§  3452.  —  Speeial  damageS|  interest,  dividends. 

f  3453.  —  Nominal  damages. 

f  3454.  Effect  of  suit  on  status  of  stoekholder. 

VI.  AMOUNT  OF  OAPITAI*  STOCK  AND   INCBEASB  AND  REDUCTION  THXRBOr 

f  3455.  Amount  of  original  capital  stock. 

{  3456.  Par  value  of  shares  and  shares  without  expressed  par  or  nominal  value. 

f  3457.  Increase  of  original  or  authorized  capital  stock — ^In  general. 

S  3458.  —  Power  and  authority  to  make  increase. 

13459.  — Prerequisites  and  conditions  to  increase;  fees. 

§  3460.  —  How  and  by  whom  increase  must  be  made  or  authorized. 

§  3461.  Subscription  for,  and  allotment  of  increase. 

4  3462.  Bights  and  remedies  of  existing  stockholders  as  to  the  increased  stock — 

In  general, 
i  3463,  —  Transfer  or  devolution  of  *  *  rights ' '  to  allotment. 

5  3464.  —  Remedies  to  enforce  stockholder 's  ' '  rights ' '  to  allotment  or  to  pre- 

serve status. 
S  3465.  Sale  of  increase  by  corporation. 
{  3466.  Status  and  liabilities  of  increased  stock. 
S  3467.  Overissues  and  unauthorized  increase — In  general. 
S  3468.  —  Effect  of  informalities  and  irregularities  in  increase. 
§  3469.  —  Ratification  and  estoppel. 
I  3470.  Reduction  of  capital  stock. 

§  3471.  Authority  and  procedure  to  effect  reduction ;  consent  of  stockholders. 
S  3472.  Effect  of  reduction ;  rights  of  creditots. 
§  3473.  Increase  or  reduiition  of  number  and  par  value  of  shares. 

Vn.  ISSUE  OF  STOCK 

I  3474.  Power  of  corporation  to  create  and  issue  stock. 

§  3475.  How  stock  may  be  issued. 

f  3476.  In  whom  authority  is  vested. 

f  3477.  Consent  of  public  service  commission ;  Blue  Sky  Laws. 

§  3478.  When  stock  is  deemed  issued. 

S J479.  Bight  of  stockholders  to  preference  on  issue  of  stock. 

Vm.  ISSUE  AND  cInGELLATION  of  CERTIFICATES  OF  STOCK 

f  3480,  Power  to  issue;  conditions  precedent. 

{3481.  How,  where  and  by  whom  issued;  proof  of  issuance. 

{  3482.  Form  and  contents  of  certificate. 

I  3483.  Bight  to  certificate. 

§  3484.  Bemedies  for  refusal  to  issue  certificates. 

S  3485.  Cancellation  of  certificates. 

IX.  UNAUTHORIZED  AND  FICTITIOUS  STOCK  AND  CERTIFICATES 

§  3486.  General  principles. 

I  3487.  Certificate  es  a  representation  of  validity,  ownership  and  power  to  convey. 
S  3488.  Estoppel  to  deny  validity. 
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§  3489.  Stolen  certificates. 

§  3490.  Forged  certificates. 

§  3491.  Authority  of  officer  or  agent  issuing  certificate. 

f  3492.  Certificates  signed  in  blank. 

I  3493.  Liability  of  corporation  in  damages. 

I  3494.  Bemedies  of  the  corporation. 

i  3495.  Injunction  to  restrain  illegal  or  unauthorised  issue. 

I  3496.  Criminal  liability  of  officers. 

i  3497.  Persons  entitled  to  protection  or  relief. 

Z.  BIGHTS  AND  BEMXDIXS  IN  CASE  OT  LOSS  OF  CXETIFICATX  OF  STOCK 

I  3498.  Bight  to  new  certificate. 

§  3499.  Bight  of  corporation  to  indemnity. 

13600.  Conditions  and  effect  of  bond;  liability  on  bonds. 

ZI.  PAYMENT  FOB  STOCK 

§  3501.  General  considerations. 

I  3502.  Payment  in  property,  labor  or  services — Scope. 

I  3503.  —  The  right  in  general. 

1 3504.  —  Charter,  statutory  or  constitutional  provisions. 

1 3505.  —  Payment  in  services. 

1 3506.  —  General  nature  of  property  that  may  be  taken. 
I  3507.  —  Patents,  trade-marks,  secret  formulae,  etc. 

I  3508.  —  Mines,  mining  and  oil  leases,  etc. 
I  3509.  —  Construction  of  railroads,  etc. 

■ 

I  3510.  —  Stock  of  other  corporations. 

I  3511.  —  Further  illustrations. 

I  3512.  Payment  in  notes,  bonds,  mortgages,  etc. — ^In  general. 

1 3513.  —  Effect  of  charter  or  statutory  provisions. 

1 3514.  —  Enforceability  of  notes. 

I  3515.  Issue  of  stock  in  payment  of  debts. 
1 3516.  Pledge  of  unissued  stock  by  corporation. 

XII.    WATEBED    OB    FICTITIOUSLY   PAID    UP    STOCK 

■ 

I  3517.  In  general ;  definitions  and  distinctions. 

1 3518.  Power  of  corporation  at  common  law — ^In  general. 

I  3519.  —  Issue  of  stock  for  property,  labor  or  services. 

I  3520.  —  Issue  of  stock  gratuitously,  or  at  a  discount,  or  as  a  bonus. 

I  3521.  —  Issue  of  new  stock  pursuant  to  increase  of  capital. 

I  3522.  —  Issues  turned  back  into  treasury,  or  otherwise  reacquired  by  corpora- 
tion. 

I  3523.  —  Issue  against  profits  or  dividends ;  stock  dividends. 

I  3524.  —  Payment  of  commissions  and  expenses  out  of  proceeds. 

I  3525.  Charter  provisions,  and  statutes  and  constitutional  regulations — :In  gen- 
eral. 

1 3526.  —  Alabama. 

I  3527.  —  Alaska. 

I  3528.  —  Arizona. 

I  8529.  — '  Arkansas. 

1 3530.  —  California. 

I  3531.  —  Colorado. 

5581 


Pbivatb  Corporations  [Ch.  56 

§  3532.  —  Connecticut. 

1 3533.  —  Delaware ;  District  of  Columbia. 

13534.  —Florida. 

1 3535.  —  Georgia. 

13536.  — Hawaii 
i  3537.  —  Idaho. 

1 3538.  —  niinolB.  ^ 

1 3539.  —  Indiana. 

1 3540.  —  Iowa. 

i  354]..  —  Kansas. 
i  3542.  —  Kratueky. 
13543.  — Louisiana. 
i  3544.  —  Maine. 
1 3545.  —  Maryland. 
i  3546.  —  Massachusetts. 
i  3547.  —  Michigan. 
1 3548.  —  Minnesota. 
I  3549.  _  Mississippi. 

1 3550.  —  Missouri. 

13551.  — Montana. 

13552.  — Nebraska. 

1 3553.  —  Nevada. 

13554.  — New  Hampshire. 

13555.  — New  Jersey. 
I  3556.  — New  Mexico. 
§3557.  —New  York. 

i  3558.  —  North  Carolina. 
13559.  —North  Dakota. 
I  3560.  —  Ohio. 

1 3561.  —  Oklahoma. 

13562.  — Oregon. 

I  3563.  —  Pennsylvania. 
i  3564.  —  South  Carolina. 

1 3565.  —  South  Dakota. 

1 3566.  —  Tennessee. 

1 3567.  —  Texas. 

1 3568.  — -  Utah. 
§3569.  — Vermont. 
§3570.  —Virginia. 
13571.  — Washington. 

I  3572.  —West  Virginia. 

I  3573.  —  Wisconsin. 

I  3574.  —  Wyoming. 

§  3575.  —  England. 

I  3576.  Valuation  of  property,  labor  or  services  received — ^In  general. 

I  3577.  —  Good-wHl,  franchises  and  other  intangibles  or  prospects. 

13578.  — Questions  of  law  and  fact;  evidence  and  proof. 

I  3579.  Eifect  of  issue,  or  agreement  to  issue,  watered  stock;  fraudulent  aspect 

— ^In  general. 
I  3580.  —  Effect  in  ultra  vires  aspect. 
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I  3581.  —  Bffeet  in  illegal  aspect 

I  3582.  '^-  Effect  as  against  the  state. 

I  3583.  -—Effect   as  against  the  corporation* 

f  3584.  -^  Effect  as  against  subscribers  or  pnrchasers. 

1 3585.  —  Effect  as  against  'dissenting  stockholders. 

{3586.  -^Effect  as  against  consenting  or  acquiescing  stockhcdders. 

1 3587.  —  Effect  as  against  subsequent  transferees. 

13588.  Issuance  to  directors,  officers  or  favored  persons. 

f  3589.  Bights  of  creditors  as  to  wtAm  or  overvaluation— In  general. 

13590.  — Fraud  doctrine  and  the  trust-fund  doctrine. 

13591.  — Issue  at  discount,  or  for  inadequate  value,  or  as  bonus. 

13592.  — Pictions  to  cover  underpayment;  loans,  pledges,  etc 
f  3593.  -—  As  to  watered  or  underpaid  increased  issues. 

f  3594.  —  As  to  treasury  stock  and  stock  bought  in  or  forfeited. 
§3595.  — Antecedent  creditors  and  creditors  with  notice  or  assenting. 
§3596.  Measure  and  extent  of  liability  to  credftors — ^In  generaL 
I  3597.  —  Effect  of  transfer  on  liability  to  creditors. 

1 3598.  Bemedies  and  procedure. 

znr.  LIEN  or  corporation  on  sharks 

13599.  In  the  absence  of  express  provisions  or  agreement. 
I  3600.  Liens  under  charter  or  statutory  provisions. 

i  3601.  Liens  under  by-laws. 

1 3602.  liens  by  contract  with  stockholders. 

i  3603.  Provisions  in  certificates  of  stock. 

f  3604.  Liens  by  custom  or  usage. 

1 3605.  Effect  of  charter  or  statutory  prohibition. 

f  3606.  Extent  and  effect  of  lien. 

i  3607.  Debts  for  which  lien  attaches — ^In  generaL 

1 3608.  —  Debts  contracted  after  transfer. 

I  3609.  -^What  constitutes  notice. 

I  3610.  —  Ultra  vires  transactions. 

I  3611.  —  Debts  barred  by  staitute  of  limitation& 

I  3612.  Discharge  of  lien. 

1 3613.  Transfer  subject  to  lien.  , 

I  3614.  Enforcement   of   Hen — ^In    general. 

I  3615.  —  Befusal  to  transfer  stock  on  books. 

1 3616.  — Bale  or  attachment  of  shares. 

I  3617.  —  Foreclosure  in  equity. 

1 3618.  —  Right  to  waive  lien  and  sue  on  debt. 

I  3619.  —  Marshaling  assets  and  securities. 

1 3620.  Waiver  or  estoppel  to  assert  lien. 

zrr.  PBxnEBBED  STOCK  [See  Vol.  6] 

XV.  ooNvzBTiBLE  STOCK  [See  Vol.  6] 

zvi.  DivmENDB  [See  VoL  6] 

zvn.  DiviDBNBs  ON  pRXiVBRED  STOCK  [See  VoL  6] 

ZVin.  THX  RIGHT  TO  TRAN8RR  SHARES   [SOO  Vol.  6] 

zix.  IPFRCT  OP  TRANSTKR  [See  VoL  6] 

XX.  NSGOTIABILITT  OF  STOCK   CBRTIPICATZS  AND  TITLE  OP  BONA  PIDB  TRANSPRRBBS 

[See  Vol.  6] 
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XXI.  MODES  OP  TRANSFBRBmo  sHABBs;  BMisnunoN  [8ee  VoL  6] 

XXII.  EFFECT  OF  UNKBGISTEKED  ntAN8FEfe8  [See  Vol.  6] 

XXUI.   BEFUBAL  TO   BEGOOKIZE  AS»  BMI8TBB  TftANSFEBB    [See  YoL    6] 

XXIV.  FOBOED  AMD  UNAUTHOBIUD  TBAN8FIB8,  AKD  nUKSFBBS  IN  BREACH  Oil  nUBT 

[Bee  YoL  6] 

XXT.  00NTBA0T8  FOB  THE  SALE  OF  SHABBS  [See  YoL  6] 

qpCVI.   PLEDGES,   MOBTQAGBS   AND  LEASES   OF  STOCK    [See  YoL  6] 

XXVn.  GIFTS  OF  STOCK   [SOB  YoL  6] 

XXmi.    1EBMBBB8HIP   IN   0OBF«RRATIONS    [See  Yol.    6] 

XXIX.   CONTBOL   OF  COBPOBATEON   BY   SfOOKHOLDEBS   OB   MKMBEBS;    POWBB   OF  THE 

MAJOBITT  [See  YoL  6] 

XXX.  DEALINGg  BETWEEN  A  COBPOBATION  AND  ITS  STOCKHOLDBBS   [See  YoL  6] 
XXXI.   ACTIONS   BY   STOCKHOLDBBS  TO  ENFOBCE   INDIVIDUAL   BIGHTS  <«   BBDBESS   OB 

FBBVENT   INDIVIDUAL   INJUBIE8    [See  YoL   6] 
XXXn.  BBICBDIBS  OF  STOOXHOLDEBS  VQ^  INJUBIBS  TO  THE  COBPOBATION   [See  Yol.  6] 
XXXUL    UABIUTY  OF    ST0<»tHOLpBBS    TO   CBEDITCttS   ON   ACCOUNT   OF   UNPAID   SUB- 

scBipnoNs  [See  YoL  6] 

XXXIV.    PEBSONAL    LIABILITY    OF    STOCKHOLDBBS    FOB    DEBTS    OF    THE    COBPOBATION 

[See  YoL  6]      * 

XXXV.  ASSESSMENTS  ON  FULL^  PAID  STOCK   [See  YoL  6] 
I.   GENERAL  CONSIDERATIONS 

§  8413.  Capital  stock.  The  term  ' '  capital  stock, ' '  properly  speak- 
ing, signifies  the  amount  fixed  by  the  corporate  charter  to  be  sub- 
scribed and  paid  in  or  secured  to  be  paid  in  by  the  shareholders  of  a 
corporation,  either  in  money,  or  in  property,  labor  or  services,  in  the 
organization  of  the  corporation  or  afterwards^  and  upon  which  it  is  to 
conduct  its  operations.*    It  is  *'the  property  of  the  corporation  con- 


l  XTnited  States.  Powers  v:  Detroit, 
G.  H.  &  M.  E.  Co.,  201  U.  S.  543,  60 
L.  Ed.  860,  aff'g  138  Fed.  264;  Ten- 
nessee V.  Whitworth,  117  TJ.  S.  129, 
29  L.  Ed.  830;  Farrington  v.  Tennes- 
see, 95  U.  S.  679,  24  L.  Ed.  558.  See 
also  Bailroad  Companies  v.  Oaines,  97 
TJ.  S.  697,  24  L.  Ed.  1091. 

Alabama.  Commercial  Fire  Ins.  Co. 
V.  Board  of  Bevenue  of  Montgomery 
County,  99  Ala.  1,  42  Am.  St.  Bep.  17, 
14  So.  490. 

Arkansas.  St.  Louis,  I.  M.  A  S.  R. 
Co.  y.  Loftin,  30  Ark.  603,  aff'd  98 
TJ.  S.  559,  25  L.  Ed*  222. 

Ckmnectlcnt.  Stamford  Trust  Co.  v. 
Yale  A  Towne  Mfg.  Co.,  83  Conn.  48, 
75  Atl.  90;  Smith  v.  Dana,  77  Conn. 
543,  69  L.  B.  A.  76,  107  Am.  St.  Bep. 


51,  60  AtL  117;  Security  Co.  v.  Town 
of  Hartford,  61  Conn.  89,  23  AtL  699; 
State  V.  Norwich  &  W.  B.  Co.,  30 
Conn.  290. 

XUinols.  Consolidated  Coal  Co.  of 
St.  Loui3  y.  Miller,  236  111.  149,  86  N. 
E.  205. 

Indiaiuk  Markle  y.  Burgess,  176 
Ind.  25,  95  N.  E.  308. 

Kentucky.  Henderson  Bridge  Co. 
y.  Com.,  99  Kj.  623,  29  L.  B.  A.  73, 
31  S.  W.  486,  aff'd  166  U.  S.  150,  41 
L.  Ed.  953. 

MlflMuL  Bent  y.  Hart,  10  Mo. 
App.  143,  aff'd  73  Mo.  641. 

1T0W  JfiMy.  American  Pig  Iron 
Storage  Co.  y.  State  Board  of  As- 
sessors, 56  N.  J.  L.  389,  29  Atl.  160; 
State  y.  Tunis,  23  N.  J.  L.  546;  Stote 
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tributed  by  its  stockholders  or  otherwise  obtained  by  it,  to  the  extent 


V.  Morristown  Fire  Ass'n,  23  K.  J.  L. 
195;  Wetherbee  v.  Bak«r,  35  N.  J.  Eq. 
501. 

Olilo.  Iron  B.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Ohio  St.  102,  30  N.  E.  616; 
Jones  y.  Davis,  35  Ohio  St.  474. 

Oregon.  American  Life  Ins.  Co.  v. 
Ferguson,  06  Ore.  417,  134  Pae.  1029. 

T9BB9jhnmStk»  Cooke  y.  Marshall, 
196  Pa.  St.  200,  64  L.  B.  A.  413,  46 
Atl.  447,  191  Pa.  Bt.  315,  64  L.  B.  A. 
413,  43  Atl.  314. 

Tewmssnu.  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  598,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097. 

Texas.  Commonwealth  Bonding  ft 
Casualty  Ins.  Co.  v.  HoUiileld,  —  Tex. 
Cfiy.  App.  — ,  184  S.  W.  776 ;  General 
Bonding  &  Casualty  Ins.  Co.  v.  Mosely, 
—  Tex.  Civ.  App.  — ,  174  S.  W.  1031. 

YlrgfalSh  Com*  ▼.  Charlottesville 
Perpetual  Building  ft  Loan  Co.,  90  Va. 
790,  44  Am.  St.  Bep.  950,  20  a  R 
364. 

WIseoiiBln.  See  Wells  v.  Green  Bay 
ft  M.  Canal  Co.,  90  Wis.  442,  64  N. 
W.  69. 

"The  capital  stock  is  the  money 
paid  or  authorized  or  required  to  be 
paid  in  as  the  basis  of  the  business 
of  the  bank,  and  the  means'  of  eon- 
ducting  its  operations."  Farrington 
V.  Tennessee,  95  U.  S.  679,  24  L.  Ed. 
558,  quoted  with  approval  in  Powers 
V.  Detroit,  G.  H.  ft  M.  B.  Co.,  201 
U.  S;  513,  50  L.  Ed.  860,  aff 'g  138  Fed. 
264. 

"The  capital  stock  of  a  corporation 
is  the  money  contributed  by  the  eor- 
porators  to  the  capital."  Consolidated 
Coal  Co.  of  St.  Louis  v.  MiUer,  236 
ni.  149,  86  N.  E.  205. 

"Strictly,  the  capital  stock  of  a 
corporation  is  the  money  contributed 
by  the  corporators  to  the  capital,  and 
is  usually  represented  by  shares  issued 
to  8ubBcriber3  to  the  stock  on  the 
initiation     of     the     corporate     enter- 


prise." Christensen  v.  Eno,  106  N. 
Y.  97,  60  Am.  Bep.  429,  12  N.  E.  648. 

It  is  "that  money  or  property 
which  is  put  in  a  single  corporate 
fund  by  those  who  by  subscription 
therefor  become  members  of  a  cor- 
porate body."  Burrall  v.  Bu3hwick 
B.  Co.,  75  N.  Y.  211,  quoted  with  ap- 
proval in  People  v.  Morgan,  178  N.  Y. 
433,  67  L.  B.  A.  960,  70  N.  E.  967; 
Williams  v.  Western  XT.  Tel:  Co.,  93 
N.  Y.  162,  188. 

"It  is  the  aggregate  amount  of  the 
funds  of  the  corporators,  which  are 
combined  together  under  a  charter,  for 
the  attainment  of  some  common  ob- 
ject of  public  convenience  or  private 
utility."  Barry  v.  Merchants'  Exch. 
Co.,  1  Sandf.  Ch.  (N.  Y.)  280,  quoted 
with  approval  in  Eightower  v.  Thorn- 
ton, 8  Ga.  486,  499,  52  Am.  Dec.  412. 

"  'Capital  stock'  means  the  aggre- 
gate of  the  interests  of  the  stock- 
holders in  the  property  of  the  com- 
pany after  its  debts  are  paid. ' '  John 
W.  Cooney  Co.  v.  Arlington  Hotel  Co. 
(Del.  Ch.),  101  Atl.  879. 

The  capital  stock  of  a  corporation 
is  "the  money  advanced  by  the  cor- 
porators or  members  as  capital." 
State  V.  Cheraw  ft  C.  B.  Co.,  16  S.  C. 
524. 

The  capital  stock  of  a  corporation 
is  the  fund  forming  the  basia  of  its 
business  transactions.  Hobgood  v. 
Ehlen,  141  N.  C.  344,  53  S.  E.  857. 

' '  The  capital  stock  of  a  bank  is  the 
sum  on  which  it  is  authorized  to  do 
business  and  the  permanent  basis  of 
its  credit."  State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  181,  Ann.  Cas. 
1912  D  22,  78  Atl.  944. 

"The  capital  stock  of  a  corporation 
is  the  fund  which  has  accumulated 
in  its  coffers  from  the  contributions 
of  its  members.  It  may  be  practically 
identified  in  the  money,  notes,  bonds, 
securities,  or  even  land-titles,  wherein 
the  contributions  have  been  invested. 
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required  by  its  charter/'*  It  has  been  said  that  ^'ihe  capital  stock 
of  a  corporation  is  like  that  of  a  co-partnership  or  j(Hnt  stock  com- 
pany, the  amount  which  the  partners  or  associates  put  in  as  their  stake 
in  the  concern."'  In  this  sense  it  is  to  be  distinguished  from  the 
amount  or  value  of  the  corporate  property  or  assets.*  The  amount  of 
the  capital  stock  is  fixed  by  the  charter  or  statute  by  or  under  which 
the  corporation  is  created,  or  by  the  articles  or  certificate  of  associa- 
tion or  incorporation,  and  always  remains  the  same,  unless  it  is 
increased  or  reduced  by  or  under  legislative  authority,^  however  much 


It  includes  all  elaixn^  against  share- 
holders  for  their  unpaid  subscrip- 
tions." Bent  v..  Hart,  10  Mo.  App. 
143,  aff'd  73  Mo.  641. 

''The  fund  subscribed  and  paid  in 
to  carry  out  the  purposes  of  the  or- 
ganization remains  the  capital  stock 
of  the  company  as  fully  ♦  ♦  ♦ 
after  it  has  been  converted  into  prop- 
erty necessary  for  its  business  opera- 
tions, and  for  which  it  was  subscribed, 
as  before."  Jones  v.  Davis,  35  Ohio 
St.  474. 

«V7illiam8  v.  Western  U.  Tel.  Co., 
93  N.  Y.  162,  188,  quoted  with  ap- 
proval in  People  v.  Miller,  90  N.  T. 
App.  Div.  588,  86  N.  Y.  Supp.  420, 
rev'd  on  other  grounds  179  N.  Y.  49, 
71  N.  E.  463.  And  see,  to  the  same 
effect,  Beid  v.  Eatonton  Mfg.  Co.,  40 
Ga.  98,  2  Am.  Bep.  563;  Penrose  v. 
Chaff raiz,  106  La.  250,  30  So.  718; 
State  V.  Board  of  A^ssessors,  48  La. 
Ann.  35,  18  So.  753. 

3 Barry  v.  Merchants'  Exeh.  Co., 
1  Sandf.  Ch,  (N.  Y.)  280,  quoted  with 
approval  in  Williams  v.  Western  TJ. 
Tel.  Co.,  93  N.  Y.  162,  188.  And  see, 
to  the  same  effect,  Hightower  v. 
Thornton,  8  6a.  486,  52  Am.  Dec. 
412. 

4  Alabama.  Commercial  Fire  Ins. 
Co.  V.  Board  Bevenue  Montgomery 
Co.,  99  Ala.  1,  42  Am.  St.  Bep.  17, 
14  So.  490. 

Indiana.  Markle  v.  Burgess,  176 
Tnd.  25,  95  N.  E.  308. 

Xontucky.  Henderson  Bridge  Co.  v. 
Com.,  99  Ky.  623,  29  L.  B.  A.  73,  31 


S.  W.  486,  aff'd  166  IT.  S.  150,  41  L. 
Ed.   953. 

IiOvlsUuia.  Penrose  v.  Chaffraix, 
106  La.  250,  30  So.  718;  State  v.  Board 
of  Assessors,  48  La.  Ann.  35,  18  So. 
753. 

Kew  Jeney.  Canfield  v.  Morria- 
town  Fire  Ass'n,  23  N.  J.  L.  195. 

Kew  YoilL.  Barry  v.  Merchants' 
Ezeh.  Co.,  1  Sandf.  Ch.  280. 

Tennessee.  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St  Bep. 
943,  32  S.  W.  1097. 

The  corporation  may  have  ''a  sur- 
plus, consisting  of  some  accumulated 
and  reserved  fund,  or  of  undivided 
profits,  or  both,  but  that  surplus  is  no 
part  of  the  company's  capital  stock, 
and  therefore,  is  not  itself  capital 
stock."  People  v.  Coleman,  126  N.  Y. 
433,  12  L.  B.  A.  762,  27  N.  E.  818, 
quoted  with  approval  in  People  v. 
Wemple,  150  N.  Y.  46,  44  N*  E.  787. 

The  deposits  of  a  bank  are  not  capi- 
tal stock  though  they  increase  its  ea- 
pacity  for  doing  business.  Society 
lor  Savings  v.  Coite,  6  Wall.  (U.  S.) 
594,  18  L.  Ed.  897;  State  v.  Clement 
Nat.  Bank,  84  Vt.  167,  181,  Ann.  Cas. 
1912  D  22,  78  Atl.  944. 

A  railroad  land  grant  is  not  part 
of  the  capital  stock  of  a  corporation 
within  the  meaning  of  a  statute  ex- 
empting its  *  *  capital  stock ' '  from  tax- 
ation. St.  Louis,  I.  M.  A  S.  B.  Co. 
v.  Loftin,  30  Ark.  693,  aff'd  98  U.  8. 
559,  25  L.  Ed.  222. 

ft  See  §3457  et  seq.,  infra. 
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the  assets  or  capital  of  the  corporation  may«be  increased  by  accumula- 
tion of  profits  or  enhancement  in  the  value  of  property  or  reduced  by 
losses  or  decrease  of  values.^ 

The  term  capital  stock  is  sometimes  used  in  the  seiise  of  '^capital," 
however,  as  meaning  the  actual  property  or  estate  of  the  corporation, 
particularly  in  statutes  relating  to  taxation/  and  the  term  '' capital" 

•  thiitod  fltatas.    Farrington  v.  Ten-      save  by  legislative  enactment.'' 
nemee,  95  U.  8.  679,  24  L.  Ed.  558. 

Alahama,  Commercial  Fire  Ins.  Co. 
v.  Board  Bevenne  Montgomery  Co., 
99  Ala.  1,  42  Am.  St.  Bep.  17,  14  So. 
490. 

QmngU^  Hightower  v.  Thornton,  8 
Qa.  486,  52  Am.  Dee.  412. 

Tnillana.  Markle  v.  Burgess,  176 
Ind.  25,  95  N.  E.  308. 

Kew  Jersey.  State  v.  Morristown 
Fire  Ass'n,  23  N.  J.  L.  lSf5. 

Kew  York.  Christensen  v.  Eno,  106 
N.  Y.  97,  60  Am.  Bep.  429,  12  N.  E. 
648;  Barry  v.  Merchants'  Exch.  Co., 
1  Sandf.  Ch.  280. 

Tenmeseee.  Tradesman  Pnb.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  31  L.  B.  A.  593,  49  Am.  St.  Bep. 
943,  32  S.  W.  1097. 

Wlaoonain.  Estate  of  Wells,  156 
Wis.  294,  144  N.  W.  174;  Wel]3  v. 
Qreen  Bay  ft  M.  Canal  Co.,  90  Wis. 
442,  452,  64  N.  W.  69. 

In  Canfield  v.  Mori;)stown  Fire 
Ass'n,  23  N.  J.  L.  195,  it  was  said: 
"The  phrase  'capital  stock,'  as  em- 
ployed in  aelv  of  incorporation,  is 
never  that  I  am  aware,  used  to  indi- 
cate the  value  of  the  property  of  the 
company.  It  ifi  very  generally,  if  not 
nniversaUy,  used  to  designate  the 
amount  of  capital  to  be  contributed 
by  the  stockholders  for  purposes  of 
the  corporation.  The  amount  thus 
contributed  constitutes  the  'capital 
stock'  of  the  company.  The  value  of 
the  stock  may  be  greatly  increased 
by  surplus  profits  or  be  diminished 
by  losses,  but  the  amount  of  the  capi- 
tal stock  remains  the  same.  The 
funds  of  the  company  may  fluctuate. 
Its  capital  stock  remains  invariable, 


"By  loss  or  mi3fortune,  or  miscon- 
duct of  the  managing  officers  of  a  cor- 
poration, its  capital  stock  may  be  re- 
duced below  the  amount  limited  by 
its  charter;  but  whatever  property  it 
has  up  to  that  limit  must  be  regarded 
as  its  capital  stock."  Williams  v. 
Western  U.  Tel.  Co.,  93  N.  Y.  162,  188. 

TQUnols.  Ohio  &  M.  B.  Oo.  v. 
Weber,  96  111.  443. 

Sontacky.  Henderson  Bridge  Co.  v. 
Com.,  99  Ky.  623,  29  L.  B.  A.  73,  31 
S.  W.  486,  aff'd  166  U.  S.  150,  41  L. 
Ed.  953. 

MlSBOorL  Hannibal  &  St.  J.  B.  Co. 
V.  Shaeklett,  30  Mo.  550. 

Kew  Jersey.  State  v.  Tunis,  23  N. 
J.  L.  546. 

Kew  York.  People  v.  Morgan,  178 
.  N.  Y.  433,  67  L.  B.  A.  960,  70  N.  E. 
967;  Christensen  v.  Eno,  106  N.  Y. 
97,  60  Am.  Bep.  429,  12  N.  E.  648. 
See  also  Barry  v.  Merchants'  Ezch. 
Co.,  1  Sandf.  Ch.  280. 

South  OarollnA.  State  v.  Cheraw  & 
C.  B.  Co.,  16  S.  C.  524. 

It  is  used  in  the  Connecticut  taxing 
law  as  meaning  "all  the  substantial 
property,  real  and  personal,  owned 
and  possessed  by  the  corporation." 
Security  Co.  v.  Town  of  Hartford,  61 
Conn.  89,  23  Atl.  699.  See  also  Town 
of  New  Haven  v.  City  Bank,  31  Conn. 
106. 

In  Henderson  Bridge  Co.  v.  Com.,  99 
Ky.  623,  29  L.  B.  A.  73,  31  S.  W.  486, 
aff'd  166  U.  S.  150,  41  L.  Ed.  953,  it 
was  held  to  have  been  used  in  this 
sense  in  a  statute  relative  to  the  valu- 
ation of  corporate  franchises  for  the 
purpose  of  tazatioij| 
.  In  People  v.  Commissioners  of  Taxes 
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is  also  sometimes  used  in  the  sense  of  capital  stock,  although  tech- 
nically there  is  a  clear  distinction  between  the  meaning  of  the  two 
terms.* 

It  has  been  said  that  '^  there  is  no  such  thing  as  capital  stock,  until 
it  is  issued  and  owned  by  the  subscribers  or  purchasers."^  Capital 
stock  is  not  in  esse  and  is  not  property  until  it  is  subscribed  for. 
Before  that  time  it  is  a  mere  legal  fiction.  In  this  connectiim  in  peak- 
ing of  the  stock  of  a  railroad  company  it  has  been  said:  **As  well 
might  the  route  for  the  road  designated  be  called  a  railroad,  as  to 
call  the  corporate  means  of  creating  the  stock,  stock.  •  •  •  Stock 
can  be  created  only  by  contract,  whether  it  be  in  the  simple  form  of  a 
subscription,  or  in  any  other  mode.  There  must  be  an  agreentait  to 
take  the  stock,  and  nothing  short  of  this  can  create  it.  This  imparts 
to  the  stock  the  quality  of  property,  which  before  it  did  not  possess. 
It  is  called  capital  stock  in  the  charter,  because  the  corporate  capacity 
to  create  it  is  given.  The  term  stock,  as  used  in  the  charter,  before  it 
is  taken  by  subscription,  means  nothing  more  than  a  power  in  the 
directors  to  receive  subscriptions  for  stock."  *• 

§8414.  OapttaL  The  term  ''capital,"  as  applied  to  corporations, 
is  used  with  widely  varying  significations.^^  Sometimes  it  is  used 
synonymously  with  the  term  *  *  capital  stock, "  "  as  meaning  the  amount 
subscribed  and  paid  in  by  the  shareholders,  or  secured  to  be  paid  in, 

ft  Assessments  for  City  4b  County  of.  withdraw  or  pay  to  the  atoekholdera 

New  York,  23  N.  Y.  192,  222,  it  was  any  part  of  the  capital  stock  of  the 

held  that  the  terms  ''capital^'   and  corporation,   means   ^'the   capital   of 

"•capitalatock"  were  used  in  a  statute  the  corporation  on  which  it  transacts 

relative  to  taxation,  in  the  sanae  of  business,  whether  such  capital  consists 

capitaL  of  money,  property,  or  other  valuable 

The  term  ''capital  stock,"  as  used  commodities."    Martin  v.  Zellerbach, 

in  the   Californda    statute   providing  38  Gal.  300,  90  Am.  Dec.  365,  quoted 

that  there  may  be  "a  di-vision.  and  dis-  with  approval  in  Cooper  v.  Utah  Light 

trilbution  ef  the  capital  stock  of  any  ft  Bailroad  Co.,  35  Utah  570,  136  Am. 

corporation  which  remains  after  the  St.  Bep.  1075,  102  Pac.  202. 

payment  of  all  its  debts  upon  its  dis-  As  to  the  meaning  of  the  term  capi- 

eolution  or  the  expiration  of  its  term  tal,  see  1 3414,  infra, 

of  existence^ ' '  is  used  in  the  sense  of  >  See  §  3414,  infra, 

capital,  ''and  means  the  money  and  9 Continental  Varnish  ft  Paint  Co.  v. 

property  with  which  the  company  ear-  Secretary  of  State,  128  Mieh.  621,  87 

ries  on  its  corporate  business. '  *    Kohl  N.  W.  901. 

V.  Lilienthal,  81  Cal.  378,  6  L.  B.  A.  lOSturges  v.  Stetson,  1  Hiss.  246, 

520,  22  Pac.  689,  20  Pac.  401,  followed  Fed.  Cas.  No.  13,568. 

in  Tapscott  v.  Mexican  Colorado  Biver  H  Smith  v.  Dana,  77  Conn.  543,  60 

Land  Co.,  153  Cal.  664,  96  Pac.  271.  L.  B.  A.  76,  107  Am.  St.  Bep.  51,  00 

"Capital  stock,"  as  used  in  a  tftat-  Atl.  117. 

ute  making  it  a  misdemeanor  to  divide,  M  Unttai  MMk   Wright  ▼*  Oeorgia 
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and  apon  which  the  corporation  is  to  conduct  its  operations.^' 
The  term  ** capital,"  however,  properly  means,  not  the  capital 
stock,  in  this  sense,^^  but  the  actual  property  or  estate  of  the  corpora- 
tion, whether  in  money  or  property.^  As  was  said  in  a  New  York 
case, '  'it  is  the  aggregate  of  the  sum  subscribed  and  paid  in,  or  secured 
to  be  paid  in,  by  the  shareholders,  with  the  addition  of  all  gains  or 


Bailroad  &  Banking  Co.,  216  U.  S.  420, 
54  L.  Ed.  544;  Bailey  v,  Clark,  21  Wall. 
284,  22  L.  Ed.  651. 

Oonnectlcat.  See  State  v.  Norwich 
&  W.  B.  Co.,  30  Conn.  290. 

Kow  TodL  Christensen  v.  Eno,  106 
N.  Y.  97,  60  Am.  Bep.  429,  12  N.  B. 
648. 

OUo.  Iron  B.  Co.  v.  Liawrence  Far- 
naee  Co.,  49  Ohio  St.  102,  30  N.  E.  616. 

South  Oarolina.  State  v.  Cheraw  A 
C.  B.  Co.,  16  8.  C.  524. 

TenneMae.  Tradesman  Pub.  Co.  v. 
Knozville  Car  Wheel  Co.,  95  Tenn.  634, 

31  li.  B.  A.  593,  49  Am.  St.  Bep.  94S, 

32  8.  W.  1097. 

Vizginla.  Com.  ▼.  Charlottesville 
Perpetual  Building  &  Loan  Co.,  90  Va. 
790,  44  Am.  St.  Bep.  950,  20  S.  E.  364. 

Wisconsin.  Estate  of  Wells,  156 
Wis.  294,  144  N.  W.  174;  State  ▼. 
Lewis,  118  Wis.  432,  95  N.  W.  388. 

IS  < 'Capital  means  capital  stock,  the 
amount  of  capital  designated  by  the 
charter,  and  not  the  value  of  the  prop- 
erty of  the  corporation."  Penrose  v. 
Chaffraix,  106  La.  250,  30  So.  718; 
State  V.  Board  of  Assessors,  48  La. 
Ann.  35,  18  So.  753. 

In  Smith  v.  Dana,  77  Conn.  543,  69 
L.  B.  A.  76,  107  Am.  St.  Bep.  51,  60 
AtL  117,  this  is  said  to  be  the  strict 
sense  of  the  term. 

''The  capital  of  the  corporation  is 
the  money  [actually]  furnished  by 
subscribers  or  promoters  of  the  corpo- 
ration to  be  used  by  it  in  its  business 
or  undertaking."  American  Life  Ins. 
Co.  V.  Ferguson,  66  Ore.  417,  134  Pae. 
1029.        ^ 

"The  word  'capitaP  ♦  •  •  prf- 
marily  signifies  the  aggregate  of  the 
sums  subscribed  for,  and  either  paid  in 


or  agreed  to  be  paid  in  by  the  stock- 
bidders."  Wetherbee  v.  Baker,  35  N. 
J.  Eq.  501. 

As  to  the  meaning  of  the  term  "cap- 
ital stock,"  see  §3413,  supra. 

U Though  "capital"  and  "capital 
stock"  are  often  used  synonymously, 
there  is  a  distinction  between  them. 
Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.,  95  Tenn.  6.U,  31  L.  B.  A 
593,  49  Am.  St.  Bep.  943,  32  S.  W. 
1097;  Estate  of  Wells,  156  Wis.  294, 
144  N.  W.  174;  Wells  v.  Oreen  Bay  & 
M.  Canal  Co.,  90  Wis.  442,  462,  64  N. 
W.  69. 

Strictly  speaking  capital  stock  is 
quite  different  from  capital,  the  one 
referring  to  the  tangible  (property  and 
the  other  to  rights  in  property  evi- 
denced by  certificates  of  stock.  State 
V.  Lewis,  118  Wis.  432,  95  N.  W.  388. 

U  Ctonnactlcnt.  Smith  v.  Dana,  77 
Conn.  543,  69  L.  B.  A.  76,  107  Am.  St. 
Bep.  51,  60  Atl.  117;  Batterson's  Ap- 
peal, 72  Conn.  374,  44  Atl.  546;  Bat- 
terson  v.  Hartford,  50  Conn.  558. 

IMaware.  Bryan  v.  Aiken,  —  Del. 
— ,  86  Atl.  674,  rev'g  —  Del.  Ch.  — , 
82  Atl.  817. 

N0W  Jenay.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

N«w  York.  Christensen  v.  Eno,  106 
N.  Y.  97,  60  Am.  Bep.  429,  12  N.  E. 
648;  People  v.  Commissioners  of  Taxes 
ft  Assessments  for  City  ft  Coanty  of 
New  York,  23  N.  Y.  192,  219. 

SoatlL  OaioUna.  State  v.  Cheraw  ft 
C.  B.  Cb.,  16  S.  C.  524. 

TeonMwaa.  Tradeamaxi  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn.  634, 

31  L.  B.  A.  593,  49  Am.  St.  Bep.  943, 

32  S.  W.  1097. 

Virginia.     See  Com.  v.  Charlottes- 
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profits  realized  in  the  use  and  investment  of  those  sums,  or,  if  losses 
have  been  incurred,  then  it  is  the  residue  after  deducting  such 
losses."  ^^  It  follows  that  a  corporation's  capital  may  be  many  times 
greater  than  its  capital  stock,  and  it  is  this  which  makes  the  shares  of 
stock  of  a  corporation  worth  more  on  the  market  than  their  par  value. 
Or  a  corporation  with  a  large  capital  stock  may  have  lost  all  its  prop* 
erty,  and  may  therefore  have  no  capital,  so  that  its  shares  will  have  no 
market  value  at  all.^''  It  is  in  this  sense  it  may  vary  in  amount,^ 
while  the  capital  stock  is  fixed  in  amount,  subject  to  the  right  to 
increase  or  diminish  it  in  the  manner  prescribed  by  law.^^  But  it  has 
been  held  by  a  number  of  courts  that  property  in  excess  of  the  limit 
fixed  by  the  charter  is  surplus,  and  that,  while  in  a  general  sense  it 
may  be  regarded  as  a  portion  of  the  corporation's  capital,  in  a  strictly 
legal  sense  it  is  not  so.*^ 


ville  Perpetnal  Building  &  Loan  Co., 
90  Va.  790,  44  Am.  8t.  Bep.  950,  20 
8.  E.  364. 

Wiscoiudn.  Estate  of  Wells,  156 
Wis.  294,  144  N.  W.  174;  Wells  v. 
Oreen  Bay  &  H.  Canal  Co.,  90  Wis. 
442,  452,  64  N.  W.  69. 
.  *'  'Capital'  means  property."  John 
W.  Cooney  Co.  v.  Arlington  Hotel  Co., 
—  Del.  Ch.  — ,  101  Atl.  879. 

*  *  The  capital  of  a  corporation  is  the 
property  or  means  which  the  corpora- 
tion owns.''  Wells  v.  Green  Bay  ft 
M.  Canal  Co.,  90  Wis.  442,  452,  64  N. 
W.  69,  quoted  with  approval  in  Estate 
of  WeUs,  156  Wis.  294,  144  N.  W.  174. 

''Frequently  the  term  is  employed 
*  *  *  as  descriptive  of  all  the  as- 
sets, gross  or  net,  of  a  corporation, 
whatever  their  source,  investment  or 
employment."  Smith  v.  Dana,  77 
Conn.  543,  69  L.  B.  A.  76,  107  Am.  St. 
Bep.  51,  60  AtL  117. 

"The  capital  of  a  corporation  con- 
sists of  its  funds,  securities,  credits 
and  property  of  whatever  kind  which 
it  possesses. "  Christensen  v.  Eno,  106 
N.  Y.  97, 60  Am.  Bep.  429, 12  N.  E.  648. 

In  Iron  B.  Co.  v.  Lawrence  Furnace 
Co.,  49  Ohio  St.  102,  30  N.  E.  616,  it  is 
said  that  "the  word  'capital'  is  some- 
times used  in  the  <  sense  of  corporate 
property. ' ' 


With  reference  to  taxation,  it  has 
been  held  that  where  a  corporation  ac- 
quires and  holda  land  for  the  purpose 
of  complying  with  certain  definite  lia- 
bilities, whether  the  liabilities  arose 
out  of  action  of  the  corporation  or 
through  requirements  of  the  statutes, 
the  land  can  be  deemed  capital  or  sur- 
plus to  such  extent  only  as  its  value 
exceeds  the  liabilities.  Appeal  of  Cut- 
ler, 74  Conn.  35,  49  Atl.  338. 

The  term  capital  does  not  embrace 
temporary  loans,  though  the  money 
borrowed  is  directly  appropriated  in 
the  business  or  undertakings  of  the 
corporation.  Bailey  v.  Clark,  21  Wall. 
(U.  S.)  284,  22  L.  Ed.  651. 

10  People  V.  Commissioners  of  Taxes 
&  Assessments  for  City  &  County  of 
New  York,  23  N.  Y.  192,  219,  quoted 
with  approval  in  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

17  People  V.  Coleman,  126  N.  Y.  433, 
12  L.  B.  A.  762,  27  N.  E.  818. 

IB  John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl.  879; 
Estate  of  WeUs,  156  Wis.  294,  144  N. 
W.  174;  Wells  v.  Green  Bay  &  M. 
Canal  Co.,  90  Wis.  442,  452,  64  N.  W. 
69. 

19  See  §3413,  supra. 

M  Smith  V.  Dana,  77  Conn.  543,  69 
L.  B.  A.  76,  107  Am.  St.  Bep.  51,  60 
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''Capital"  is  also  sometimes  used  to  designate  ''that  portion  of  the 
assets  of  a  corporation,  regardless  of  their  service,  which  is  utilized 
for  the  conduct  of  the  corporate  business  and  for  the  purpose  of  deriv- 
ing therefrom  gains  and  profits."  ** 

The  capital  is  the  property  of  the  company j**  and  the  owner  of  a 
share  of  stock  owns  no  part  of  it.*^  "The  corporation  owns  the 
property — its  capital;  the  stockholder  owns  the  stock — ^his  capital. 
The  word  means  one  thing  in  connection  with  the  company  and  a 
different  thing  in  connection  with  the  stockholder."** 

§3415.  Stock.  The  term  "stock"  is  sometimes  used  in  the  same 
sense  as  "capital  stock"  or  " capital, "••  and  it  has  been  said  that 


Ail.  117;  People  v.  Coleman,  126  N.  T. 
433,412  L.  E.  A.  762,  27  N.  E.  81«; 
Williams  v.  V^esrtern  U.  TeL  Co.,  93 
N.  Y.  162,  188. 

The  surplug  belonging  to  a  bank  is 
distinct  from  the  capital  stock  in  the 
hands  of  the  corporation.  Owensboro 
Nat.  Bank  v.  Owensboro,  173  U.  S.  664, 
43  L.  £d.  850;  Bank  of  Commerce  v. 
Tennessee,  161  U.  B.  134,  40  L.  Ed. 
645. 

See  also  Beid  v.  Eatonton  Mfg.  Co., 
40  Ga.  08,  2  Am.  Bep.  563,  and  High- 
tower  V.  Thornton,  8  Ga.  486,  500,  52 
Am.  Dec.  412,  where  it  is  said  that 
profits  do  not  constitute  capital. 

«1  Smith  v.  Dana,  77  Conn.  543,  69 
L.  B.  A.  76,  107  Am.  St.  Bep.  51,  60 
Atl.  117. 

M  People  V.  The  Commissioners,  4 
W411.  (U.  S.)  244,  18  L.  Ed.  344;  Van 
Allen  V.  The  Assessors,  3  Wall.  (U.  S.) 
573,  18  L.  Ed.  229;  Bradley  v.  Bander, 
36  Ohio  St.  28,  38  Am.  Bep.  547;  Com. 
V.  Charlottesville  Perpetual  Building 
ft  Loan  Co.,  90  Va.  790,  44  Am.  St. 
Bep.  950,  20  S.  E.  364. 

n  Bradley  v.  Bauder,  36  Ohio  St.  28, 
38  Am.  Bep.  547. 

•4  Bryan  v.  Aiken,  —  Del.  — ,  86  Atl. 
674,  rev'g  — •  Del.  Ch.  — ,  82  Atl.  817. 

MSee  Markle  v.  Burgess,  176  Ind. 
25,  95  N.  E.  308;  Henderson  Bridge 
Co.  V.  Com.,  99  Ky.  623,  29  L.  B.  A.  73, 
31*  S.  W.  486,  aff'd  166  U.  S.  150,  41 
L.  Ed.  953;  People  v.  Commissioners 


of  Taxes  ft  Assessments  for  City  ft 
County  of  New  York,  23  N.  Y.  192, 
220;  Burr  v.  WUoox,  22  N.  Y.  551,  556. 

The  Century  Dictionary  defines 
stock  as  ''the  share  capital  of  a  cor- 
poration or  commercial  company;  the 
fund  employed  in  carrying  09  some 
business  or  enterprise,  divided  into 
shares  of  equal  amount,  and  owned  by 
.individuals  who  jointly  form  a  corpo- 
ration.''  Quoted  in  Continental  Se- 
curities Co.  V.  Interborough  Bapid 
Transit  Co.,  165  Fed.  945. 
'  The  stock  of  a  corporation  consists 
of  its  franchise  and  such  other  prop- 
erty as  it  may  own.  Spring  Valley 
Water  Works  v.  Schottler,  62  Cal.  69, 
113,  aff 'd  110  V.  S.  347,  28  L.  Ed.  173; 
People  V.  Badlam,  57  Cal.  594. 

In  Georgia  Bailroad  ft  Banking  Co. 
V.  Wright,  132  Fed.  912,  a  provision 
exempting  the  ''stock''  of  a  corpora- 
tion from  taxation  was  held  to  refer 
to  stock  in  the  aggregate  in  the  hands 
of  the  company,  that  ia,  its  capital 
stock,  and  not  to  stock  in  the  hands  of 
the  shareholders. 

"Stock  in  its  general  acceptation, 
when  applied  to  business,  *  •  • 
means  money  invested  in  business. 
Capital  stock  and  capital  are  synony- 
mous terms,  hence  capital  stock.  In 
this  general  sense  it  is  money  invested 
in  business  operations,  whether  that 
business  be  conducted  by  a  single  in- 
dividual, a  partnership,  a  corporation. 
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^4ts  primary  meaning  is  capital,  in  whatever  form  it  may  be  in- 
vested." ^  But  it  is  often  used  to  designate,  not  the  capital  stock  in 
the  hands  of  the  corporation,  but  the  shares  of  the  capital  stock  in  the 
hands  of  the  individual  shareholders  or  stockholders,*^  or  the  certifi- 
cates issued  by  the  corporation  to  them.*^  In  this  sense  stock  is  an 
interest  in  the  property  of  the  corporation,**  and  belongs  to  the  indi- 
vidual stockholders  and  not  to  the  corporation.** 


§  3416.  Autiborized  and  actual  capital  or  capital  stock.    The  term 
capital  stock  may  mean  either  the  sum  mentioned  in  the  articles  of 


or  government;  and  it  makes  no  dif- 
ference how  the  money  is  obtained, 
whether  by  labor,  by  borrowing,  or 
otherwise.  »  ♦  •  But  when  it  is 
used  in  connection  with  a  chartered  or 
joint  stock  company,  made  up  of  in- 
dividuals, it  has  a  somewhat  more 
limited  signification.  It  means  then 
the  money  advanced  by  the  corpora- 
tors or* members  as  the  capital."  In 
this  latter  sense,  money  borrowed  is 
not  stock.  ' '  Our  opinion  'is,  that  when 
the  term  'stock'  is  used  with  refer- 
ence to  railroad  or  other  corporations, 
especially  when  it  is  used  in  connec- 
tion with  the  privilege  to  'subscribe* 
thereto,  it.means  capital  stock."  State 
V.  Cheraw  &  C.  B.  Co.,  16  S.  C.  524. 

As  to  the  meaning  of  the  term  capi- 
tal stock,  see  §  3413,  supra. 

As  to  the  meaning  of  the  term  capi- 
tal, see  f  3414,  supra. 

M  Wright  V.  Georgia  Railroad  & 
Banking  Co.,  216  U.  S.  420,  54  L.  Ed. 
544. 

87  Unltad  States.  Wright  v.  Georgia 
Railroad  &  Banking  Co.,  216  U.  8.  420, 
54  L.  Ed.  544.  See  also  Tennessee  v. 
Whitworth,.117  U.  8.  129,  29  L.  Ed. 
830. 

Oooneotleiit.  Loekwood  v.  Town  of 
Weston,  61  Conn.  211,  23  Atl.  9. 

Indiana.  Markle  v.  Burgess,  176 
Tnd.  25,  95  N.  E.  308. 

Kentucky.  Henderson  Bridge  Co.  v. 
Com.,  99  Ky.  623,  29  L.  R.  A.  73,  31 
S.  W.  486,  aff'd  166  U.  S.  150,  41  L. 
Ed.  953. 


New  Toric.  People  v.  Commissioners 
of  Taxes  Sb  Assessments  for  City  & 
County  of  New  York,  23  N.  V.  192, 
220. 

Texaa  Harrison  v.  Vines,  46  Tex. 
15. 

WJeeonain.  State  v.  Lewis,  118  Wis. 
432,  95  N.  W.  388. 

^' Stock  in  a  corporation  is  only  evi- 
dence of  the  right  of  the  liolder  or 
owner  to  share  in  the  proceeds  of  the 
corporation 's  property. ' '  Hall  &  Far- 
ley V.  Alabama  Terminal  &  Improve- 
ment Co.,  173  Ala.  398,  414,  56  So.  235. 

*<  Whenever  it  means  anjrthing  dif- 
ferent from  the  capital  of  a  corpora- 
tion, it  can  refer  to  nothing  else  than 
the  interests  of  the  shareholders  or  in- 
dividuals. Such  interests  are  called 
'stock,'  and  the  sum  total  of  them  is 
appropriately  enough  called  the 
'stock,'  of  a  corporation."'  People  v. 
Commissioners  of  Taxes  &  Assess- 
ments for  City  &  County  of  New  York, 
23  N.  Y.  192,  220. 

S8  Wright  v.  Georgia  Railroad  & 
Banking  Co.,  216  U.  S.  420,  54  L.  Ed. 
544;  Commercial  Fire  Ins.  Co.  v.  Board 
Revenue  Montgomery  Co.,  99  Ala.  1, 
42  Am.  St.  Rep.  17,  14  So.  490. 

» Morrill  v.  Bentley,  150  Iowa  677, 
130  N.  W.  734 ;  Bridgman  v.  Keokuk, 
72  Iowa  42,  33  N.  W.  355. 

That  a  share  of  stock  represents  an 
interest  in  the  property  of  the  cor- 
poration, see  I  3417,  infra. 

SO  People  V.  Commissioners  of  Taxes 
&  Assessments  for  City  &  County  of 
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incorporation  as  the  amount  of  the  capital  stock,  or  in  other  words  the 
share  capital,  or  nominal  capital,  which  does  not  necessarily  represent 
a  corresponding  amount  of  actual  capital,'^  or  it  may  mean  the  actual 
amount  contributed  by  the  shareholders  of  the  nominal  capital,  or  in 
other  words  the  amount  of  the  nominal  capital  actually  paid  in.^ 


New  York,  23  N.  T.  192,  220;  Southern 
Gum  Co.  V.  Laylin,  66  Ohio  St.  578, 
64  N.  E.  564;  Hotter  v.  Kennett  Tp. 
Elec.  Co.,  212  Pa.  613^  62  Atl.  104. 

That  shares  of  stock  belong  to  the 
individual  shareholders,  see  §  3418, 
infra. 

SI  Excelsior  Water  &  Mining  Co.  v. 
Pierce,  90  CaL  131,  27  Pac.  44;  High- 
tower  V.  Thornton,  8  Ga.  486,  498,  52 
Am.  Dec.  412;  American  Life  Ins. 
Co.  V.  Ferguson,  66  Ore.  417,  134  Pac. 
1029. 

It  may  mean  the  authorized  capital. 
Philadelphia  v.  Bidge  Ave.  Passenger 
Ry.  Co.,  102  Pa,  St.  190. 

''It  may  mean  the  capital  sub- 
scribed (the  share  capital)."  Good- 
now  V.  American  Writing  Paper  Co., 
73  N.  J.  Eq.  692,  69  Atl.  1014,  afl'g 
72  N.  J.  Eq.  645,  66  Atl.  607.  In  this 
case  it  was  held  that  it  was  used  in 
the  ^ense  of  ''the  share  capital  sub- 
scribed, or  the  authorized  capital,"  in 
a  statute  forbidding  the  reduction  of 
capital  stock. 

"The  charter  of  the  corporation 
*  *  *  fixes  the  maximum  amount 
of  stock  that  may  be  issued,  and  this 
may  properly  be  spoken  of  as  the  pro- 
posed or  authorized  capital  of  the 
company."  Com.  v.  Lehigh  Ave.  By. 
Co.,  129  Pa.  St.  405,  414,  5  L.  B.  A. 
367,   18   Atl.   414. 

The  amount  of  the  shares  subscribed 
constitutes  the  capital  stock  of  the 
company  rather  than  the  amount 
actually  paid  in.  Ward  v.  Griswold- 
ville  Hfg.  Co.,  16  Conn.  693. 

StTapscott  V.  Mexican  Colorado 
Biver  Land  Co.,  153  Cal.  664,  96  Pac. 
271 ;  Excelsior  Water  &  Mining  Co.  v. 
Pierce,  90  Cal.  131,  27  Pac.  44. 

"It  may  mean    »     •     ♦     the  capi- 


tal paid  in,  the  actual  assets  with 
which  the  company  does  business." 
Goodnow  V.  American  Writing  Paper 
Co.,  73  N.  J.  Eq.  692,  69  Atl.  1014, 
afP'g  72  N.  J.  Eq.  645,  66  Atl.  607. 
In  the  above  case  it  was  held  to  have 
been  used  in  this  sense  in  a  statutory 
provision  prohibiting  "the  dividing, 
withdrawing  or  paying  to  the  stock- 
holders any  part  of  the  capital  stock. ' ' 

"When  an  organization  is  effected, 
subscriptions  are  made  to  the  stock, 
by  which  the  subscribers  agree  to 
take  and  pay  for  certain  sums  or 
shares  each.  The  total  amount  of 
stock  thus  taken  constitutes  the  sub- 
scribed capital  of  the  company.  Some 
of  these  subscriptions  may  not  be 
paid  and  may  be  uncollectible,  but 
'when  the  amount  subscribed,  or  called 
for  upon  subscriptions,  has  been  col- 
lected, so  far  as  collection  is  prac- 
ticable, the  amount  so  gathered  into 
the  treasury  constitutes  the  actual 
capital  on  which  the  business  is  un- 
dertaken." Com.  V.  Lehigh  Ave.  By. 
Co.,  129  Pa.  St.  405,  414,  5  L.  B.  A. 
367,   18   Atl.   414. 

It  has  been  held  to  mean  the  amount 
paid  in,  as  used  in  a  statute  providing 
for  the  payment  of  a  tax  upon  so 
much  of  any  dividend  declared  ' '  which 
may  exceed  six  per  centum  upon  the 
capital  stock. ' '  Philadelphia  v.  Bidge 
Ave.  Passenger  By.  Co.,  102  Pa.  St. 
190;  Philadelphia  v.  Gray's  Ferry 
Passenger  B.  Co.,  52  Pa.  St.  177;  Sec- 
ond &  T.  St.  Passenger  By.  Co.  v. 
Philadelphia,  51  Pa.  St.  465;  Citizens' 
Passenger  By.  Co.  v.  Philadelphia,  49 
Pa.  St.  251.  See  also  Com.  v.  Lehigh 
Ave.  By.  Co.,  129  Pa.  St.  405,  5  L. 
B.  A.  367,  18  Atl.  414.  And  see  Chap. 
G9,  infra. 
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''There  is  a  wide  distinction  between  the  authorized  capital  stock 
of  a  corporation  and  its  actual  capital  stock.  Its  authorized  capital 
may  never  become  actual  capital  in  consequence  of  never  receiving 
any  contributors.  Its  actual  capital  stock  is  the  amount  of  its  author- 
ized  capital  that  has  been  bona  fide  subscribed  for  and  paid  in.'' ^  In 
this  connection  it  has  been  said  that  the  capital  stock  "is  the  author- 
ized amount  of  the  capital  to  be  subscribed  by  the  stockholders  and  to 
be  contributed  for  the  purposes  of  the  corporation,  the  capital  is  the 
amount  contributed;  and  the  stock  subscription  represents  the  amount 
agreed  to  be  contributed.  The  subscribed  capital  stock  represents  the 
capital,  and  stands  as  a  guaranty  to  the  public"  of  the  ability  of  the 
corporation  to  meet  its  obligation.'^ 

§  S417.  Shares  of  stock.  A  share  of  the  capital  stock  of  a  corpora- 
tion may  be  defined  as  the  interest  or  right  which  the  owner,  who  is 
called  the  ''shareholder"  or  "stockholder,"  has  in  the  management 
of  the  corporation,  and  in  its  surplus  profits,  and,  on  a  dissolution, 
in  all  of  its  assets  remaining  after  the  payment  of  its  debts.**  It  was 
said  in  a  New  York  case  that  "the  right  which  a  shareholder  in  a  cor- 
poration has  by  reason  of  his  ownership  of  shares,  is  a  right  to  partiei- 

It  has  also  been  held  to  mean  the  lUinols.  Cummings  v.  People,  211 
amount  paid  in  as  used  in  an  act  of  111.  392,  71  N.  E.  1031;  Union  Nat. 
incorporation  giving  the  company  the*     Bank  of  Chicago  v.  Byram,  131  111. 


right  to  borrow  money  in  any  sum 
not  exceeding  in  amount  ''one  half 
of  the  par  value  of  the  capital  stock." 
Com.  V.  Lehigh  Ave.  By.  Co.,  129  Pa. 
St.  405,  5  L.  B.  A.  367,  18  AU.  414. 

SS  Stemple  v.  Bruin,  57  Fla.  173,  4S> 
So.  151. 

34  American  Life  Ins.  Co.  v.  Fergu- 
son, 66  Ore.  417,  134  Pae.  1029. 

Wtrnited  States.  Gibbons  v.  Ma- 
hon,  136  U.  S.  549,  34  L.  Ed.  525; 
In  re  Fechheimer  Fishel  Co.,  212  Fed. 
357;  Storrow  v.  Texas  Consol.  Com- 
press &  Manufacturing  Ass'n,  87  Fed. 
612;  Forbes  v.  Memphis,  £.  P.  &  P. 
B.  Co.,  2  Woods  323,  Fed.  Cas.  No. 
4,926. 

Alabama.  Marbury  Lumber  Co.  v. 
Hunter,  169  Ala.  503,  53  So.  1028; 
Commercial  Fire  Ins.  Co.  v.  Board 
Bevenue  Montgomery  Oo.,  99  Ala.  1, 
42  Am.  St.  Bep.  17,  14  So.  490. 

Arisona.  Hook  v.  Hoffman,  16  Ariz. 
540,  147  Pac.  722. 


92,  22  N.  £.  842 ;  Colton  v.  Williams, 
65  m.  App.  466. 

Indiana.  Markle  v.  Burgess,  176 
Ind.  25,  95  N.  £.  308. 

Iowa.  Morrow  v.  Gould,  145  Iowa 
1,  25  L.  B.  A.  (N.  8.)  384,  123  N.  W. 
743. 

Maaaachmctta  Field  v.  Pierce,  102 
Mass.  253;  Fisher  ▼.  Essex  Bank,  5 
Gray  373.  See  also  Bellows  Falls 
Power  Co.  v.  Com.,  222  Ma38.  51,  Ana. 
Cas.  1916  C  834,  109  N.  £.  891. 

MJbssooKl  Armour  Bros.  Banking 
Co.  v.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W.  690. 

Kebraduk  Mann  v.  German-Ameri- 
can Inv.  Co.,  70  Neb.  454,  97  N.  W. 
600. 

Kew  Hamptfilie.  Jones  v.  Concord 
ft  M.  B.  B.,  67  N.  H.  234,  68  Am.  St. 
Bep.  650,  30  AtL  614. 

New  Jeney.  >  American  Pig  Iron 
Storage  Co.  v.  State  Board  of  Asses- 
sor3,  56  N.  J.  L.  389,  29  AtL  160. 
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pate  according  to  the  amount  of  his  stock  in  the  surplus  profits  of  the 
corporation  on  a  division,  and  ultimately  on  its  dissolution,  in  the  assets 
remaining  after  payment  of  its  debts/'  and  this  definition  has  been 
followed  in  the  later  cases  in  that  state^^  and  has  been  quoted  or 


Kew  York.  Plimpton  v.  Bigelow, 
93  N.  T.  592;  Burrall  v.  Bush  wick  B. 
Co.,  75  N.  Y.  211. 

Korth  Oandina.  Evans  v.  Monot, 
57  N.  C.  227. 

Obio.  Jones  v.  Davis,  35  Ohio  St. 
474. 

OUahoma.  People '3  Nat.  Bank  ▼. 
Board  Com'rs  King^sher  Co.,  24  Okla. 
145,  104  Pae.  55,  103  Pac.  682. 

Pemisylvaala.  Neiler  v.  Kelley,  69 
Pa.  St.  403. 

Taonessee.  Brightwell  v.  Mallory, 
10  Yerg.  196. 

Virginia.  Carnegie  Trust  Co.  v.  Se- 
curity Life  Ins.  Co.  of  America,  111 
Va.  1,  31  L.  B.  A.  (N.  S.)  1186,  21 
Ann.  Ca3.  1287,  68  8.  E.  412;  Barks- 
dale  V.  Finney,  14  Gratt.  338.      ' 

WaaSiingtaii.  Gamble  v.  Dawson, 
67  Wash.  72,  Ann.  Cas.  1913  D  501, 120 
Pac.   1060. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  &  E. 
392. 

WiscoiudiL  Button  v.  Hoffman,  61 
Wis.  20,  50  Am.  Bep.  131,  20  N.  W.  667. 

Knglftiid.  Oakbank  Oil  Co.  v.  Crum, 
8  App.  Cas.  65. 

It  is  "a  right  which  its  owner  has 
in  the  management,  profits  and  ulti- 
mate assets  of  the  corporation.  * '  Stor- 
row  v.  Texas  Consol.  Compress  &  Man- 
ufacturing Ass'n,  87  Fed.  612. 

''The  right  is,  strictly  speaking,  A 
right  to  participate,  in  a  certain  pro- 
portion, in  the  immunities  and  bene- 
fits of  the  corporation;  to  vote  in  the 
choice  of  their  officers,  and  the  man- 
agement of  their  concerns ;  to  share  in 
the  dividends  of  profits,  and  to  re- 
ceive an  aliquot  part  of  the  proceeds 
of  the  capital,  on  winding  up  and 
terminating  the  active  existence  and 
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operations  of  the  corporation. ' '  Fi3her 
V.  Essex  Bank,  5  Gray   (Mass.)   373. 

The  stock  is  ''the  interest  or  right 
that  the  'stockholder  has  in  the  cor- 
porate entity."  Dean  Bapid  Tel.  Co. 
V.  Howell,  162  Mo.  App.  100,  144  S. 
W.  135. 

A  share  of  stock  is  merely  an  un- 
divided interest  in  the  corporate  priv- 
ileges, rights  and  property  and  in  no 
respect  differs  from  any  other  share. 
Smith  V.  Becker,  129  Wis.  396,  109' 
N.  W.  131. 

In  Mann  v.  German-American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600,  it  was 
held  that  a  contract  for  the  purchase 
of  a  diamond  from  a  tontine  company 
did  not  make  the  purchaser  a  stock- 
holder in  the  company. 

36  Plimpton  v.  Bigelow,  93  N.  Y. 
592,  quoted  with  approval  in  In  re 
Osborne,  153  N.  Y.  App.  Div.  312, 
138  N.  Y.  Supp.  18.  And  see,  to  the 
same  effect,  Lockwood  v.  United 
States  Steel  Corporation,  209  N.  Y. 
375,  L.  B.  A.  1915  0  471,  103  N.  B. 
697,  rev'g  153  N.  Y.  App.  Div.  655, 
138  N.  Y.  Supp.  725;  In  re  Bronson, 
150  N.  Y.  1,  34  L.  B.  A.  238,  55  Am. 
St.  Bep.  632,  44  N.  E.  707,  modifying 
on  other  grounds  1  N.  Y.  App.  Div. 
546,  37  N.  Y.  Supp.  476;  Jermain  v. 
Lake  Shore  &  M.  S.  B.  Co.,  91  N.  Y. 
483;  Cass  v.  Bealty  Securities  Co., 
148  N.  Y.  App.  Div.  96,  132  N.  Y. 
Supp.  1074,  aff'd  206  N.  Y.  649,  99 
N.  E.  1105. 

"A  share  of  corporate  stock  is  the 
right  which  the  shareholder  has  to 
participate  according  to  the  number 
of  shares  in  the  surplus  profits  of  the 
corporation  on  a  division,  and  in  the 
assets  or  corporate  stock  remaining 
after  payment  of  its  debts  on  its  dis- 
solution   or    the    termination    of    its 
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adopted  in  decisions  by  the  courts  of  some  of  the  other  states.'^ 
A  share  of  stock  '^is  created  by  the  joint  action  of  the  corporation 
and  the  shareholder/ '**  and  represents  ^^a  contribution  of  capital 
to  a  corporate  business  equal  to  the  amount  of  its  face  value,  either  in 
money  or  property.  "••    The  equitable  interest  of  the  shareholder  in 


active  ezifltence  and  operation." 
United  States  Badiator  Corporation  v. 
State,  20s  N.  Y.  144,  46  L.  B.  A.  (N. 
S.)  586,  101  N.  B.  783,  aff 'g  161  N.  Y. 
App.  Div.  367,  136  N.  Y.  Supp.  981. 

''The  capital  stock  is  that  money, 
or  property,  which  is  put  into  a  single 
corporate  fund,  by  those,  who  by  sab* 
scriptioa  therefor,  become  members 
of  the  corporate  body.  That  fund  be- 
comes the  property  of  the  aggregate 
body  only.  A  share  of  the  capital 
stock,  IS  the  right  to  partake,  accord- 
ing to  the  amount  put  into  the  fund, 
of  the  surplus  profits  of  the  corpora- 
tion; and  ultimately  on  the  dissolution 
of  it,  of  so  much  of  the  fund  thus 
created,  as  remains  unimpaired,  and 
is  not  liable  for  the  debts  of  the  cor- 
poration." Burrall  v.  Bushwick  B. 
Co.,  75  N.  Y.  211. 

•7  Alabama  Hall  &  Farley  v.  Hen- 
derson, 126  Ala.  449,  61  L.  B.  A.  621, 
65  Am.  St.  Bep.  53,  28  So.  531 ;  Com- 
mercial Fire  Ins.  Co.  v.  Board  Beve- 
nue  Montgomery  Co.,  99  Ala.  1,  42 
Am.  St.  Bep.  17,  14  So.  490. 

Ariiona.      Hook    v.    Hoffman,    16 
Ariz.  640,  147  Pac.  722. 
^OaUfomia.     People   v.   Badlam,   57 
CaL  694. 

MaiwachiMttB.  Kennedy  v.  Hodges, 
215  Mass.  112,  102  N.  £.  432;  Field  v. 
Pierce,  102  Mass.  253. 

Mtasouxi.  Armour  Bros.  Banking 
Co.  V.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W.  690. 

TeimeBSee.  Comick  v.  Bichards,  3 
Lea  1. 

"The  interest  of  a  stockholder  in  a 
corporation  is  an  immediate  right  to 
receive  his  share  of  the  dividends  as 
they  are  declared,  and  the  remote 
right  to  his  share  of  the  effects  on 


hand  at  the  dissolution  of  the  cor- 
poration." State  V.  Mitchell,  104 
Tenn.  336,  58  S.  W.  365. 

' '  The  ownership  of  a  share  of  stock, 
so  far  as  the  property  of  the  corpora- 
tion is  concerned,  is  but  the  owner- 
ship of  the  right  to  participate,  from 
time  to  time,  in  the  net  profits  of  the 
business,  and  upon  the  dissolution  of 
the  corporation  to  a  portion  of  the 
assets  after  the  payment  of  the  cor- 
porate debts."  Bradley  v.  Bauder,  36 
Ohio  St.  28,  38  Am.  Bep.  547. 

"Shares  in  an  incorporated  com- 
pany are  the  aliquot  parts  of  the  capi- 
tal stock,  and  merely  give  to  the 
owner  a  right  to  his  share  of  the 
profits'  of  the  corporation  while  it  is 
a  going  concern  and  to  a  share  of  the 
proceeds  of  its  assets  when  sold  for 
distribution  in  case  of  its  dissolution 
and  winding  up."  Presnall  v.  Stock- 
yards Nat.  Bank,  —  Tex.  Civ.  App. 
— ,  161  S.  W.  873. 

"The  shares  simply  represent  the 
proportion  to  which  the  respective 
shareholders,  who  may  be  such  at  the 
date  of  distribution,  are  severally  en- 
titled in  the  distribution  of  profits 
arising  from  the  corporate  business, 
which  may  be  madb  from  time  to  time, 
and  in  the  final  distribution  of  the 
estate  of  the  corporation,  when  from 
any  cause  it  shall  cease  to  exist,  and 
its  estate  shall  have  been  fully  ad- 
ministered." Kohl  V.  Lilienthal,  81 
Cal.  378,  6  L.  B.  A.  520,  22  Pac.  689, 
20  Pac.  401. 

M  United  States  Badiator  Corpora- 
tion V.  State,  208  N.  Y.  144,  46  L.  B. 
A.  (N;  S.)  585,  101  N.  E.  783,  aff'g 
151  N.  Y.  App.  Div.  367,  135  N.  Y. 
Supp.  981. 

W  People  V.  Miller,  180  N.  Y.  16,  72 
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the  property  of  the  corporation  *  *  is  represented  by  the'term  *  gtock, '  and 
the  extent  of  his  interest  is  described  by  the  term  'shares.'  The 
expression  'shares  of  stock/  when  qualified  by  words  indicating  num- 
ber and  ownership,  expresses  the  extent  of  the  owner's  interest  in 
the  corporation  property. "*•  ''It  is  the  payment,  or  the  obligation 
to  pay  for  shares  of  stock,  accepted  by  the  corporation,  that  creates 
botb  the  shares  and  their  ownership."  "When  a  corporation  has 
agreed  that  a  person  shall  be  entitled  to  a  certain  number  of  shares 
for  a  consideration  permitted  by  law  and  executed  by  the  person, 
those  shares  come  into  existence  and  are  owned  by  him."  "The  state- 
ment in  the  certificate  of  incorporation  or  charter  of  the  corporation 
that  the  capital  stock  is  a  designated  amount  divided  into  a  certain 
number  of  shares,  each  of  a  named  value,  creates  neither  shares  nor 
capital  stock.  It  expresses  the  power  of  the  corporation  to  acquire  a 
capital  stock.  It  creates  potential  shares  which,  transferred  into 
actual  shares  by  the  acquisition  of  members  and  their  payments,  pro- 
duce the  money  or  property  which,  put  into  a  single  corporate  fund, 
is  the  actual  capital  or  capital  stock  on  which  the  corporate  business  is 
undertaken  and  in  which  are  the  shares.  It  also  fixes  the  sum  of  the 
payment  necessary  to  create  a  share."  *^ 

While,  as  we  shall  see  in  a  subsequent  section,  a  share  of  stock  is 
property,**  it  has  been  said  that  it  also  creates  a  personal  relation 
analogous  otherwise  than  technically,  to  a  partnership.** 

The  shares  of  stock  are  the  property  of  the  stockholders,**  and  in 
this  respect  are  to  be  distinguished  from  the  "capital,"  *'^  and  the 


N.  E.  525,  aff'g  H  N.  T.  App.  Biv. 
564,  88  N.  Y.  Supp.  197.  See  also 
Holmes  v.  Qjimp,  219  N.  Y."  359,  114 
N.  E.  841,  rev'g  173  N.  Y.  App.  Div. 
971,  159  N.  Y.  Snpp.  1119. 

"Shares  are  the  mere  certificates 
which  represent  a  subscriber's  con- 
tribution to  the  capital  stock,  and 
measure  his  interest."  Wright  v. 
Georgia  Railroad  ft  Banking  Co.,  216 
U.  8.  420,  54  L.  Ed.  544. 

"It  imports  a  contribution  to  the 
capital  /stock  made  by  the  share- 
holder and  accepted  by  the  corpora- 
tion." United  States  Radiator  Cor- 
poration V.  State,  208  N.  Y.  144,  46 
L.  R.  A.  (N.  8.)  585,  101  N.  E.  783, 
aff'g  151  N.  Y.  App.  Div.  367,  135 
N.  Y.  Supp.  981. 

4(l>Bridgman  v.  Keokuk,  72  Iowa  42, 
33  N.  W.  355,  quoted  with  approval 


in  Morrill  v.  Bentley,  150  Iowa  677, 
130  N.  W.  734. 

A  "share"  is  defined  by  the  Cen- 
tury Dictionary  as  ''one  of  the  whole 
number  of  equal  parts  into  which  the 
stock  of  a  trading  company  is  or  may 
be  divided."  Quoted  in  Continental 
Securities  Co.  v.  Interborough  Rapid 
Transit  Co.,  165  Fed.  945. 

41  United  States  Radiator  Corpora- 
tion V.  State,  208  N.  Y.  144,  46  L.  R. 
A.  (N.  S.)  585,  101  N.  E.  783,  aff'g 
151  N.  Y.  App.  Div.  367,  135  N.  Y. 
Supp.  981.  • 

tt  See  §  3429,  infra. 

48Longyear  v.  Hardman,  219  Mass. 
405,  Ann.  Cas.  1916  D  1170,  106  N.  E. 
1012;  Barrett  v.  King,  181  Ma^s.  476, 
63  N.  E.  934. 

4ft6ee  I  3418,  infra. 

4»8ee  §3414,  supra. 
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**  capital  stock,  "^  which  are  the  property  of  the  corporation,  and 
also  from  its  tangible  property,  which  of  course  belongs  to  it.^^ 

§3418.  Difltinction  between  capital  stock  and  shares  of  stock. 

There  is  a  clear  distinction  between  the  capital  stock  of  a  corporation 
and  the  shares  of  stock  of  such  corporation,**  and  the  two  are  separate 


46  See  §  3413,  supra. 

47Hawley  v.  Maiden,  232  U.  8.  1, 
Ann.  Cas.  1916  C  842,  58  L.  Ed.  477, 
aff'g  204  Mass.  138,  90  N.  £.  415; 
Bellows  Falls  Power  Co.  v.  Com.,  222 
Mass.  51,  Ann.  Cas.  1916  C  834,  109  N. 
E.  891;  Williams  v.  Lowe,  4  Neb.  282, 
aff'd  94  U.  S.  650,  24  K  Ed.  216; 
Cornick  y.  Richards,  3  Lea  (Tenn.)  1. 

There  is  an  obviou3  distinction  be- 
tween the  property  of  the  corporation 
and  the  shares  of  capital  stock  in  the 
hands  of  its  stockholders.  Town  of 
New  Haven  v.  City  Bank,  31  Conn. 
106. 

"The  tangU>le  property  of  a  cor- 
poration, and  the  shares  of  stock 
therein,  are  separate  and  distinct 
kinds  of  property  and  belong  to  dif- 
ferent owners,  the  first  being  the  prop- 
erty of  the  artificial  person, — the  cor- 
poration,-2.the  latter  the  property  of 
the  individual  owner  thereof."  Green- 
leaf  v.  Board  BevieW  Morgan  Co., 
184  111.  226,  75  Am.  St.  Rep.  168,  56 
N.  E.  295. 

"Shares  of  stock  may  be  within  a 
3tate  and  the  property  of  the  corpora- 
tion outside  it."  Kidd  v.  Alabama, 
188  U.  S.  730,  47  L.  Ed.  669,  quoted 
with  approval  in  People  v.  Reardon, 
184  N.  Y.  431,  8  L.  R.  A.  (N.  S.)  314, 
112  Am.  St.  Rep.  628,  6  Ann.  Cas.  515, 
77  N.  E.  970;  People  v.  Grifenhagen, 
167  N.  Y.  App.  Div.  572,  152  N.  Y. 
Supp.  679. 

46  United  Statee^  Hawley  v.  Mai- 
den, 232  U.  S.  1,  Ann.  Cas.  1916  C  842, 
58  L.  Ed.  477,  aff'g  204  Mass.  138, 
90  N.  E.  415;  Wright  v.  Georgia  Rail- 
road &  Banking  Co.,  216  U.  S.  420, 
54  L.  Ed.  544;  Powers  v.  Detroit,  G. 
H.  &  M.  B.  Co.,  201  U.  S.  543,  50  L. 


Ed.  860,  aff'g  138  Fed.  264;  develand 
Trust  Co.  v.  Lander,  184  U.  S.  Ill, 
46  L.  Ed.  456;  Owensboro  Nat.  Bank 
V.  Owenaboro,  173  XJ.  8.  664,  43  L.  Ed. 
850;  New  Orleans  v.  Citizens'  Bank, 
167  (J.  S.  371,  42  L.  Ed.  202;  Shelby 
County  V.  Union  &  Planters'  Bank, 
161  U.  S.  149,  40  L.  Ed.  650;  Bank 
of  Commerce  v.  Tennessee,  Shelby 
County,  161  U.  S.  134,  40  L.  Ed.  645; 
Tennessee  v.  Whitworth,  117  U.  S.  129, 
29  L.  Ed.  830;  Farrington  v.  Tennes- 
see,  95  U.  S.  679,  24  L.  Ed.  558. 

Alabama.  Commercial  Fire  Ins.  Co. 
V.  Board  *  Revenue  Montgomery  Co., 
99  Ala.  1,  42  Am.  St.  Rep.  17,  14  So. 
490. 

OaUfomia.  Canfield  v.  Los  Angeles 
County,  157  Cal.  617,  108  Pae.  705; 
Kohl  V.  Lilienthal,  81  Cal.  378,  6  L.  R. 
A.  520,  22  Pac.  689,  20  Pac.  401. 

Connecticnt.  State  v.  Norwich  ft 
W.  R.  Co.,  30  Conn.  290. 

Kentucky.  Henderson  Bridge  Co. 
V.  Com.,  99  Ky.  623,  29  L.  R.  A.  73,  31 
S.  W.  486,  aff'd  166  TJ.  S.  150,  41 
L.  Ed.  953. 

MaaaacbuBetts.  Bellows  Falls  Power 
Co.  V.  Com.,  222  Mass.  51,  Ann.  Cas. 
1916  C  834,  109  N.  E.  891;  Hawley  v. 
Maiden,  204  Mass.  138,  90  N.  £.  415, 
aff 'd  232  U.  S.  1,  58  L.  Ed.  477. 

New  York.  In  re  Jon^e,  172  N.  Y. 
575,  60  L.  R.  A.  476,  65  N.  E.  570. 

Ohio.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Ohio  St.  102,  30  N.  £.  616. 

PennflylTania.  Wilkes-Barre  Deposit 
&  Savings  Bank  v.  Wilkes-Barre,  148 
Pa.  St.  601,  24  Atl.  Ill;  Lycoming 
V.  Gamble,  47  Pa.  St.  106. 

Tennessee.  Cornick  v.  Richards,  3 
Lea  1.    . 

Virginia.      Com.    v.    Charlottesville 
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and  distinct  pieces  of  property.^  The  capital  stock,  as  we  have  seen, 
is  the  amount  paid  in  or  secured  to  be  paid  in  by  the  stockholders 
upon  which  it  is  to  conduct  its  operations,**  and  is  the  property  of  the 
corporation  itself.'^  A  share  of  stock,  on  the  other  hand,  is  the  interest 
or  right  which  the  owner  has  in  the  management  of  the  corporation, 
and  in  its  surplus  profits,  and,  on  a  dissolution,  in  all  of  its  assets 


Perpetual  Building  A  Loan  Co.,  90  Ya. 
790,  44  Am.  St  Bep.  950,  20  S.  E.  364. 

"There  is  a  clear  distinction  be- 
tween the  capital  stock  of  a  corpora- 
tion and  the  shares  of  stock  of  such 
corporation  in  the  hands  of  its  indi- 
vidual shareholders."  Shelby  County 
Y.  Union  &  Planters'  Bank,  161  U.  S. 
149,  40  L.  Ed.  650. 

The  company's  capital  stock  and 
the  shareholder's  capital  stock  are  es- 
sentially different  in  every  material 
respect.  "They  differ  in  their  char- 
acter, in  their  elements,  in  their 
ownership  and  in  their  values."  Peo- 
ple V.  Coleman,  126  N.  Y.  433,  12  L. 
R.^  A.  762,  27  N.  E.  818. 

There  is  a  distinction  between  capi- 
tal stock  and  share  stock.  The  term 
"capital  stock,"  as  used  in  the  tax 
law  of  New  York  has  reference  to  the 
actual  money  or  property  paid  into 
the  corporation  and  which  it  possesses. 
It  does  not  mean  share  stock.  People 
V.  Coleman^  126  N.  Y.  433,  1^  L.  B.  A. 
762,  27  N.  E.  818;  People  v.  Feitner, 
92  N.  Y.  App.  Div.  518,  »7  N.  Y. 
Supp.  304. 

But  a  statute  exempting  the  "capi- 
tal" of  a  corporation  from  taxation 
was  held  to. exempt  the  shares  of  the 
individual  stockholders  in  Penrose  v. 
Chaffraix,  106  La.  250,  30  So.  718,  on 
the  ground  that  such  was  the  inten- 
tion of  the  legislature. 

49  inuted  States.  Hawley  v.  Maiden, 
232  U.  S.  1,  Ann.  Cas.  1916  C  842,  58 
L.  Ed.  477,  aff'g  204  Mass.  138,  90 
N.  E.  415;  Bank  of  Commerce  v.  Ten- 
nessee, Shelby  County,  161  U.  S.  134, 
146,  40  L.  Ed.  645;  New  Orleans  v. 
Houston,  119  U.  S.  265,  30  L.  Ed.  411; 


West   V.   Empire   Life   Ins.    Co.,   242 
Fed.   605. 

California.  Canfield  v.  Los  Angeles 
County,  157  Cal.  617,  108  Pac.  705. 

BfassachiiMtts.  Bellows  Falls  Power 
Co.  V.  Conl.,  222  Mass.  51,  Ann.  Cas. 
1916  C  834,  109  N.  .E.  891 ;  Hawley 
V.  Maiden,  ^04  Mass.  138,  90  N.  E. 
415,  aff'd  232  U.  8.  1,  58  L.  Ed.  477. 

Ohio.  Bradley  v.  Bander,  36  Ohio 
St.  28,  38  Am.  Bep.  547. 

TttmesBee.  Cornick  v.  Richards,  3 
Lea  1. 

<0  See  i  3413,  supra. 

61  United  States.  Cleveland  Trust 
Co.  v.  Lander,  184  U.  S.  Ill,  46  L.  Ed. 
456;  Tennessee  v.  Whitworth,  117  XT. 
S.  129,  29  L.  Ed.  830.  See  also  Far- 
rington  v.  Tennessee,  95  U.  S.  679, 
24  L.  Ed.  558;  Wood  v.  Dummcr,  3 
Mason  308,  Fed.  Cas.  No.  17,944. 

Alabama.  Commercial  Fire  Ins.  Co. 
V.  Board  Revenue  Montgomery  Co.,  99 
Ala.  1,  42  Am.  St.  Rep.  17,  14  So.  490. 

Oalifomia.  Kohl  v.  Lilienthal,  81 
Cal.  378,  6  L.  R.  A.  520,  22  Pac.  689, 
20  Pac.  401. 

minois.  Consolidated  Coal  Co.  of 
St.  Louis  V.  Miller,  236  111.  149,  86 
N.  E.  205. 

Tndtana.  Markle  v.  Burgess,  176 
Ind.  25,  95  N.  E.  308. 

Kantacky.  Henderson  Bridge  Co. 
V.  Com.,  99  Ky.  623,  29  L.  R.  A.  73, 
31  S.  W.  486,  aff'd  166  U.  8.  150,  41 
L.  Ed.  953. 

IffiHKmri.  Bent  v.  Hart,  10  Mo. 
App.  143,  aff'd  73  Mo.  641. 

New  Jersey.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

Ohio.  Jones  v.  Davi3,  35  Ohio  St. 
474. 
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remaining  after  the  payment  of  its  debts,^  and  the  shares  of  stock 
belong  to  the  individual  stockholders,  and  not  to  the  company.^ 

§3419,  Ooanmoii  stock.  Common. stock  has  been  defined  to  be 
stock  which  entitles  the  owners  of  it  to  an  equal  pro  rata  division  of 
profits,  if  there  are  any,  no  stockholder  or  class  of  stockholders  having 
any  preference  or  advantage  in  that  respect  over  any  other  stock- 
holder or  class  of  stockholders.^  It  has  been  said  that  its  name  indi- 
cates its  nature,  and  that  it  is  so  called  because  it  is  the  common 


Peonsylvsma.  Wilkes-Bsrre  Deposit 
&  Savings  Bank  v.  Wilkes-Barre,  148 
Pa.  St.  601,  24  Atl.  111. 

Virginia.  Com.  v.  CharlottesyiUe 
Perpetual  BuUding  &  Loan  Co.,  90  Va. 
790,  44  Am.  St.  Rep.  950,  20  S.  £.  364. 

6S  See  §  3417,  supra. 

U  United  States.  Cleveland  Trust 
Co.  V.  Lander,  184  U.  S.  Ill,  46  L. 
Ed.  456;  Tennessee  v.  Whitworth,  117 
U.  8.  129,  29  L.  Ed.  830;  Van  Allen  v. 
The  Assessors,  3  Wall.  573,  18  L.  Ed. 
229.  See  also  Parrington  v.  Tonnes- 
see,  95  U.  8.  679,  24  L.  Ed.  558. 

Alabama.  Commercial  Fire  Ins.  Co. 
V.  Board  Bevenue  Montgomery  Co., 
99  Ala.  1,  42  Am.  St.  Bep.  17,  14  So. 
490. 

CaUfoniia.  Kohl  v.  LiUenthal,  81 
Cal.  378,  6  L.  B.  A.  520,  22  Pac.  689, 
20  Pac.  401. 

Belawaie.  Bryan  v.  Aiken,  86  Atl. 
674,  rev'g  (Del.  Ch.),  82  Atl.  817. 

niiaois.  Consolidated  Coal  Co.  of 
St.  Louis  V.  Miller,  236  111.  149,  86 
N.  E.  205 ;  Greenleaf  v.  Board  Beview 
Morgan  Co.,  184  111.  226,  75  Am.  St. 
Bep.  168,  56  N.  E.  295. 

Tniiiana.  Markle  v.  Burgess,  176 
Ind.  25,  95  N.  E.  308;  Con  well  v.  Town 
of  Connors ville,  15  Ind.  150. 

ICiBBouri.  Bent  v.  Hart,  10  Mo.  App. 
143,  aff'd  73  Mo.  641. 

New  Jersey.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

New  York.  People  v.  Commissioners 
of  Taxes  &  Assessments  for  City  ft 
County  of  New  York,  23  N.  Y.  192, 


220;  Bank  of  Attica  v.  Manufacturers' 
&  Traders '  Bank,  20  N.  Y.  501. 

Ohio.  Southern  Gum  Co.  v.  Laylin, 
66  Ohio  St.  578,  64  N.  E.  564;  Iron  K. 
Co.  V.  Lawrence  Furnace  Co.,  49  Ohio 
St.  102,  30  N.  E.  616;  National  Bank 
of  New  London  v.  Lake  Shore  ft  M.  8. 
K.  Co.,  21  Ohio  St.  221. 

Pemisylvaiiiak  Motter  v.  Kennett 
Tp.  Elec.  Co.,  212  Pa.  613,  62  Atl.  104; 
Wilkes-Barre  Deposit  ft  Savings  Bank 
V.  Wilkes-Barre,  148  Pa.  St.  601,  24 
Atl.  111. 

TwrnoMOft.  Cornick  v.  Bicharda,  3 
Lea  1. 

Virginia.  Com.  v.  Charlotteaville 
Perpetual  BuUding  ft  Loan  Co.,  90  Va. 
790,  44  Am.  St.  Bep.  950,  20  S.  £.  364. 

Wlfoenafn.  Estate  of  Wells,  166 
Wis.  294,  144  N.  W.  174;  Wells  v. 
Green  Bay  ft  M.  Canal  Co.,  90  Wia. 
442,  452,  64  N.  W.  69. 

' '  The  %toek  of  a  corporation  is  not 
its  property  and  is  not  owned  by  it, 
but  by  the  several  stockholders.  It 
owes  and  not  owns  the  stock.  The 
stock  is  a  liability  of  the  corporation 
and  not  an  asset."  Southern  Gum  Go. 
V.  Laylin,  66  Ohio  8t.  578,  64  N.  E.  564. 

MCook  on  Stockholdere,  1 12,  p.  02; 
General  Inv.  Co.  v.  Bethlehem  Steel 
Corporation,  —  N.  J.  Eq.  — ,  100  AtL 
347.  In  this  case  it  is  said:  ''It  is 
almost  impossible  to  get  a  definitioii 
of  'common  stock'  or  a  statement  of 
what  classes  of  stock  may  be  issued, 
and  the  necessary  rights  and  privilegea 
of  the  classes,  that  is  satisfactory." 
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stock,  or  the  stock  which  private  corporations  generally  issue.**  Ite 
essential  elements  ''are  that  the  holders  have  an  opportunity  to  make 
profit  if  there  is  any  and  participate  in  the  assets  after  all  other 
claims  are  paid,  and  bear  the  loss  if  there  be  such."  ^ 

Usually  it  carries  with  it  the  right  to  vote,  and  frequently  an 
exclusive  right  to  do  so.*''  But  the  privilege  of  voting  is  not  necessarily 
incidental  to  common  stock  **  and  it  is  sometimes  divided  into  classes 
having  different  voting  powers.** 

§  3420.  Preferred  stock.  Preferred  stock  is  stock  which  gives  the 
holder  a  preference  over  the  holders  of  common  stock  with  respect  to 
the  payment  of  dividends,  and  also,  in  some  instances,  with  respect 
to  distributions  of  capital.  The  nature  of  such  stock,  and  the  rights 
of  preferred  stockholders  will  be  considered  at  length  in  subsequent 
sections.'* 

§  3421.  Tfewrary  stock.  Treasury  stock  is  stock  reserved  at  the 
time  of  organization  as  assets  of  the  corporation  and  the  stockholders 
to  be  used  in  furtherance  of  corporate  purposes.**  In  respect  to 
mining  stock  it  has  been  held  to  mean  ''such  stock  as  is  set  aside  for 
the  actual  development  of  the  property.  "•• 

Stock  which  has  been  issued  as  full  paid  to  certain  stockholders  and 
has  by  them  been  subsequently  donated  to  the  corporation  to  be  used 
by  it  in  the  furtherance  of  its  purposes  is  often  spoken  of  as  treasury 

56  Thompson  on  Corporations,  |  3426;  the  directors  who  vote  in  favor  of  is- 

General  Inv.  €o.  v.  Bethlehem  Steel  suing  it  will  profit  by  the  plan. 

Corporation,  —  N.  J.  Eq.  — ^  100  Atl.  W  General    Inv.    Co.    v.    Bethlehem 

347.  Steel  Corporation,  —  N.  J.  Eq.  — ,  100 

M  General    Inv.    Co.    v.    Bethlehem  Atl.  347. 

Bteel  Corporation,  —  N.  J.  Eq.  — ,  100  60  See  I  3032  et  seq.,  infra. 

Atl.  347.  «  Mackey  v.  Burns,  16  Colo.  App.  6, 

Vt  As  to  the  right  to  vote  generally,  €4  Pae.  485.    See  also  Grant  v.  Walsh, 

see  i  1657  et  seq.,  supra.  41  Wash.  542,  83  Pac.  1113* 

As  to  the  right  of  preferred  stock-  68  State  v.  Manhattan  Verde  Co.,  32 

holders  to  vote,  see  §  3638,  infra.  Nev.  474,  109  Pac.  442. 

56 General    Inv.    Co.    v.    Bethlehem  "In  other  words,  'treasury  stock,' 

Steel  Corporation,  —  N.  J.  Eq.  — ,  100  to    the    investors    in    mining    stock, 

Atl.  347.  means,  and  would  indicate,  that  the 

In  New  Jersey  a  corporation  may  proceeds  from  the  sale  of  the  stock  so 

issue  common  stock  without  the  voting  purchased  will  be  used  in  the  actual 

privilege.     Nor   is   an   issue   of  such  development  of  the  mining  ground  of 

stock  vitiated  because  its  purpose  is  the     mining     company     selling     the 

to  perpetuate  the  existing  control  of  stock.''     State    v.   Manhattan   Verde 

the  corporation,  nor  because  some  of  Co.,  32  Nev.  474,  109  Pac.  442. 
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stock.^  Stricftly  speaking,  it  is  not  treasury  stock]  however,  but 
occupies  rather  the  status  of  any  other  property  that  it  may  own  and 
which  it  may  sell  or  barter  at  any  time  as  it  would  sell  or  barter  other 
personal  property.** 

Stock  to  be  held  by  the  corporation  as  unsubscribed  for  and  unissued 
is  not  treasury  stock.** 

Treasury  stock  issued  to  trustees  whose  duty  it  is,  under  the  terms 
of  the  trust,  to  immediately  cover  it  back  into  the  treasury  remains 
treasury  stock.** 

The  sale  of  treasury  stock  by  the  corporation  is  governed  by  the 
ordinary  rules  relative  to  the  sale  of  stock  or  other  personal  prop- 
erty.*^ Its  right  to  sell  such  stock  below  par  is  considered  in  sub- 
sequent sections.** 


§3422.  Promotion  stock.  ''Promotion  stock"  of  a  mining  com- 
pany ''is  such  stock  as  is  issued  to  those  who  may  originally  own  the 
mining  ground  or  valuable  rights  connected  therewith,  in  consideration 
of  their  deeding  the  same  to  the  mining  company  when  the  company 
is  incorporated,  or  it  may  mean  such  stock  as  is  issued  to  promoters, 
or  those  in  some  way  interested  in  the  company,  for  incorporating 
the  company,  or  for  services  rendered  in  launching  or  promoting  the 
welfare  of  the  company,  such  as  advancing  the  fees  for  incorporating, 
attorney's  fees,  surveying,  advertising,  etc.'*** 


§3423.  Shardiolden  and  stooldioldeni.  A  shareholder  has  been 
defined  to  be  "one  who  holds  or  owns  a  share  or  shares  in  a  joint- 
stock  or  incorporated  company;"  ^*  and  a  stockholder  as  "one  owning 


63  Enright   v.   Heckscher,   240  Fed.      nessy,  148  Mo.  App.  679,  129  S.  W.  245. 


863;  Mackey  v.  Burns,  le  Colo.  App. 
6,  64  Pac.  485;  Davies  v.  Ball,  64  Wasb. 
292,  Ann.  Gas.  1914  B  750,  116  Pac. 
833. 

"Treasury  stock  is  stock  which  is 
returned  by  the  person  to  whom  it  is 
issued  to  the  eorporation  as  a  gift  to 
sell  the  same  and  put  the  proceeds  in 
the  corporate  treasury  as  working  cap- 
ital." Kewmann  v.  Sexton,  156  111. 
App.  517. 

''fitock  may  be  turned  in  to  a  com- 
pany by  the  original  subscribers  to  bo 
held  and  sold  by  the  company  as 
treasury  stock."    Sherman  v.  Shaugh- 


64  Mackey  v.  Burns,  16  Colo.  App. 
6,  64  Pac.  485. 

66Bivens  v.  Hull,  58  Oolo.  338,  145 
Pac.  694. 

M  Camden  Land  Ca  v.  ficwis,  101 
Me.  78,  63  Atl.  523. 

67  See  subd.  zvm  et  seq.,  infra,  this 
chapter. 

6a  See  §  3594,  infra. 

69  State  V.  Manhattan  Verde  Co.,  32 
Nev.  474,  109  Pac.  442. 

As  to  the  right  to  issue  stock  to 
promoters  for  their  services,  see  §  164 
and  I  3519  et  seq. 

70  Century   Dictionary.      Quoted   in 
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stock"  of  the  corporation,^^  or  one  who  has  agreed  to  pay  in  a  certain 
amount  as  his  contribution  to  the  capital  stock.''*  And  it  has  been 
said  that,  '^as  stock  in  a  corporation  is  a  share  or  shares  in  the  cor- 
poration and  represents  and  entitles  the  holder  thereof  to  a  part  or 
share  of  the  fund  put  into  and  employed  in  carrying  on  the  business, 
a  stockholder  or  one  owning  stock  is  necessarily  a  shareholder."''' 
^' A  bona  fide  holder  of  stock  of  record  in  a  corporation  is  a  shareWder 
therein. "« 

Generally  the  term  stockholders  is  used  in  connection  with  corpora^ 
tions  having  a  capital  stock,^  but  it  may  be  used  in  reference  to  mutual 
companies  as  meaning  those  who  have  agreed  to  become  members  of 
the  association  and  to  pay  assessments.''* 

While,  as  we  shall  see  in  a  subsequent  section,  the  record  of  owner- 
ship of  shares  on  the  corporate  books  may  be  evidence  of  the  fact  of 
ownership  as  against  the  company  or  third  persons,'^  the  record  owner 
may  nevertheless  have  actually  sold  his  shares  and  so  ceased  to  be  in 
fact  a  shareholder  and  stockholder.''* 


Continental  Securities  Co.  v.  Interbor- 
ougli  Rapid  Transit  Co.,  165  Fed.  945. 

71  Continental  SecuritieB  Co.  v.  In- 
tert>orough  Bapid  Transit  Co.,  165  Fed. 
945;  Mills  v.  Stewart,  41  N.  Y.  384. 

Mont  Civ.  Code  1896,  {408,  pro- 
vides: ''The  owners  of  shares  in  a 
corporation  whi«h  has  a  capital  stock 
are  called  stockholders.^'  Smith  v. 
Iron  Mountain  Tunnel  Co.,  46  Mont. 
13,  Ann.  Cas.  1914  B  551, 125  Pac.  649. 

TtSugg  V.  Farmers'  Mut.  Ins.  Ass'n 
(Tenn.  Ch.),  63  S.  W.  226. 

78  Continental  Securities  Co.  v.  In* 
terborough  Bapid  Transit  Co.,  166  Fied. 
945. 

74  Continental  Securities  Co.  v.  In- 
terborough  Rapid  Traneit  Co.,  165  Fed. 
945. 

71^ "When  we  use  this  term  we 
usually  have  in  contemplation  a  stock 
subscription  list,  whereby  certain  snms 
are  agreed  to  be  paid  as  contributions 
to  a  fund  inftended  to  supply  a  capital 
stock  for  the  company."  Sugg  v. 
Farmers'  Mut.  Ins.  Ass'n  (Tenn.  Ch.), 
63  S.  W.  226. 

Mont.  Civ.  Code  1$95,  1 408,  pro- 
vides:    "The  owners  of  shares  in  a 


corporation  which  has  a  capital  stock 
are  called  stockholders.  If  a  corpora- 
tion has  no  capital  stock,  the  corpora- 
tors and  their  successors  are  called 
members."  Smith  v.  Iron  Mountain 
Tunnel  Co.,  46  Mont.  13,  Ann.  Cas. 
1914  B  551,  125  Pac.  649. 

76  "In  a  proper  sense,  those  whe 
agree  to  be  answerable  for  assessments 
are  really  stockholders  in  the  company 
whose  operating  fund  is  thus  secured." 
Sugg  V.  Farmers'  Mut.  Ins.  Ass'n 
(Tenn.  Ch.),  63  S.  W.  226.  In  this 
<sa8e  the  word  was  held  to  have  been 
so  used  in  a  statute  relating  to  mutual 
insurance  companies. 

Where  there  is  no  charter  provision 
to  the  eontrary,  as  respects  rights  and 
remedies,  holders  ^f  policies  in  a  mu* 
tnal  insurance  are  as  much  stockhold- 
ers as  are  shareholders  in  a  stock  com- 
pany. Huber  v.  Martin,  127  Wis.  413, 
3  L.  B.  A.  (N.  S.)*653,  116  Am.  St. 
Bep.  1023,  7  Ann.  Cas.  400,  105  N.  W. 
1031. 

77  See  subd.  zxi,  infra,  this  chapter. 
7S  Continental  Securities  Co.  v.  In* 

terborough  Bapid  Transit  Co.,  165  Fed. 
945. 
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n.  CERTIFICATES  OP  STOCK 

93424.  Definition  and  nature.  A  stock  certificate  has  been  de- 
fined to  be  **a  written  acknowledgement  by  the  corporation  of  the 
interest  of  a  shareholder  in  the  corporate  property  and  franchises."  ™ 
"It  expresses  the  contract  between  the  shareholder  and  the  corpora- 
tion and  his  co-shareholders.  "•• 

It  is  the  nature  of  a  chose  in  action,  or,  rather,  of  an  instrument 
evidencing  a  chose  in  action,  but,  properly  speaking,  it  is  not  a  chose 
in  action.  Nor  is  it  a  credit,  or  money  or  a  security,**  nor  an  evidence 
of  debt,**  nor  a  promise  to  pay,**  nor  an  order  for  the  payment  of 
money.**  Nor  is  it  analogous  to  or  in  the  nature  of  a  general  letter 
of  credit.** 


§  S425.  Oertiflcate  is  not  the  stock  itself.  It  is  well  settled  that  a 
certificate  of  stock  in  a  corporation  is  not  the  stock  itself.  It  is  the 
mere  evidence  of  the  holder's  ownership  of  the  stock  and  of  his  rights 
as  a  stockholder  to  the  extent  specified  therein,  just  as  a  promissory 
note  is  merely  the  evidence  of  the  debt  secured  thereby,  and  as  title 


That  a  transfer  on  the  aorporate 
bookB  is  not  neeeesary  to  pass  the  title 
to  stoek  sold,  see  subd.  xxi,  infra,  this 
chapter. 

79 1  Cook  on  Oorporations,  1 13;  Nd- 
son  y.  Owen,  113  Ala.  372,  21  So.  75; 
Harkle  v.  Burgess,  176  Ind.  25,  95  N. 
£.  30S;  Astoria  Sb  S.  O.  B.  Co.  v.  Hill, 
20  Ore.  177,  25  Pac.  379;  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Turner,  — 
Tex.  Civ.  App.  — ,  182  S.  W.  438. 

''A  certificate  of  stock  is  the  writ- 
ten evidence  of  the  right  of  a  party  to 
a  pro  rata  share  of  the  net  profits  of  a 
corporation  when  declared,  or  to  a  like 
share  of  all  its  property,  after  the  pay- 
ment of  its  debts,  in  case  of  a  disfiolu- 
tion  of  the  artificial  being."  Beck- 
with  V.  Oalice  Mines  Co.,  50  Ore.  542^ 
16  L.  B.  A.  (N.  S.)  723,  93  Pac.  453. 

"Certificates  of  stock,  in  the  hands 
of  their  holder,  represent  the  number 
of  shares  which  the  corporation 
acknowledges  that  he  is  entitled  to." 
In  re  Bronson,  150  N.  Y.  1,  34  L.  B.  A. 
238,  55  Am.  St,  Bep.  632,  44  N.  E.  707, 
modifying  on  other  grounds  1  N.  Y. 


App.  Div.  546,  37  N.  Y.  Supp.  476. 

to  United  States  Badiator  Corpora- 
tion V.  SUte,  208  N.  Y.  144,  46  L.  B. 
A.  (N.  8.)  685,  101  N.  E.  783,  afif'g 
151  N.  Y.  App.  Div.  367,  135  N.  T. 
Bupp.  981. 

SI  See  §  3431,  infra. 

M  Nelson  v.  Owen,  113  Ala.  372,  21 
6o.  75;  Sinnott  v.  Hibemia  Nat.  Bank, 
105  La.  705,  30  So.  233. 

That  shares  of  stock  are  not  a  debt, 
aee  {3431,  infra. 

M  Nelson  v.  Owen,  113  Ala.  372,  21 
So.  75;  Clark  v.  American  Coal  Co.,  86 
Iowa  436,  17  L.  B.  A.  557,  63  N.  W. 
291. 

U  Nelson  v.  Owen,  113  Ala.  372,  21 
So.  75;  Clark  v.  American  Coal  Co.,  86 
Iowa  436,  17  L.  B.  A.  557,  53  N.  W. 
291. 

It  is  not  an  order  of  its  owner  on 
the  owners  of  the  corporation  to  pay- 
money.  Sinnott  v.  Hibernia  Nat. 
Bank,  105  La.  705,  30  So.  233. 

85  Mechanics '  Bank  v.  New  York  A 
N.  H.  B.  Co.,  13  N.  Y.  599. 
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deeds  are  merely  the  evidence  of  the  ownership  of  land.**    '*A  share 


ta  United  States.  Bichardson  V. 
8haw,  209  U.  S.  3d5,  52  L.  Ed.  835,  14 
Ann.  Oaa.  981;  Citizens'  Savings  & 
Trust  Co.  V.  niinois  Cent.  B.  Co.,  205 
U.  S.  46,  51  L.  Ed.  703;  Pacific  Nat. 
Bank  v.  Eaton,  141  U.  S.  227,  35  L.  Ed. 
702;  Cecil  Nat.  Bank  v.  Watoontown 
Bank;  105  U.  S.  217,  26  L.  Ed.  1039; 
McAUister  v.  Kuhn,  96  U.  S.  87,  24  L. 
Ed.  615;  Qeiger- Jones  Co.  v.  Tamer, 
230  Fed.  233,  judgment  rev'd  242  U.  S. 

539,  61  L.  Ed.  480,  L.  B.  A.  1917  P  514, 
Ann.  Cas.  1917  C  643;  Shaw  v.  Goebel 
Brewing  Co.,  202  Fed.  408,  45  L.  B.  A. 
(N.  S.)  1090;  Jessup  v.  Chicago  ft  N. 
W.  By.  Co.,  188  Fed.  931;  Citizens' 
Savings  Sc  Trust  Co.  v.  Illinois  Cent. 
B.  Co.,  182  Fed.  607,  rev'g  173  Fed. 
556;  Continental  Securities  Co.  v.  In- 
terborough  Bapid  Transit  Co.,  165  Fed. 
945;  McKane  v.  Burke,  132  Fed.  688; 
Allen-West  Commission  Co.  v.  Crum- 
bles, 129  Fed.  287. 

Alabama.  Jefferson  County  Sav. 
Bank  v.  Compton,  192  Ala.  16,  68  So. 
261 ;  Nelson  v.  Owen,  113  Ala.  372,  21 
So.  75;  Commercial  Fire  Ins.  Co.  v. 
Board  Bevenue  Montgomery  Co.,  99 
Ala.  1,  42  Am.  St.  Bep.  17,  14  So.  490; 
Campbell  v.  Woodstock  Iron  Co.,  83 
Ala.  351,  3  So.  369. 

Azlzonat   Hook  v.  Hoffman,  16  An& 

540,  147  Pac.  722. 

OalifORiia.  Perkins  v.  Cowles,  157 
Cal.  625,  30  L.  B.  A.  (N.  S.)  283,  137 
Am.  St.  Bep.  158,  108  Pac.  711;  O'Dea 
V.  Hollywood  Cemetery  Ass'n,  154  CaL 
53,  97  Pac.  1;  Williams  v.  Ashurst  Oil, 
Land  £  Developmemt  Co.,  144  Cal.  619, 
78  Pac.  28;  California  Southern  Hotel 
Co.  V.  Callender,  94  Cal.  120,  28  Am. 
St.  Bep.  99,  29  Pac.  859;  Mitchell  v. 
Beckman,  64  CaL  117,  28  Pac.  110; 
Majors  v.  Girdner,  Zl  Cal.  App.  47, 
159  Pac.  826. 

Ctolondo.  Mountain  Water  Works 
Const.  Co.  V.  Holme,  40  Colo.  412,  113 


Pae.  501;  Ellis  v.  Gibbons,  26  Colo. 
App.  454,-145  Pac.  285. 

OaniMctlcitt.  Winsh)w  v.  Fletcher, 
53  Conn.  390,  55  Am.  Bep-.  122,  4  Atl. 
250. 

Georgia.  Oliver  v.  Oliver,  118  Ga. 
362,  45  S.  E.  232;  People's  Nat.  Bank 
V.  Cleveland,  117  Ga,  908,  44  S.  E.  20. 

Qlliiola.  WuUer  v.  Chuse  Grocery 
Co.,  241  HI.  398,  28  L.  B.  A.  (N.  S.) 
128, 132  Am.  St.  Bep.  216, 16  Ann.  Cas. 
622,  89  N.  E.  796;  Wemple  v.  St.  Louis, 
J.  &  S.  B.  Co.,  120  HI.  196,  11  N.  E. 
906;  S^rley  Farmers '  Grain  &  Coal  Co. 
V.  Douglas,  130  111.  App.  285;  Colton 
V.  Williams,  65  111.  App.  466. 

Indiaiia.  Markle  v.  Burgess,  176 
Ind.  25,  95  N.  E.  308 ;  Hill  v.  Kerstet- 
ter,  43  Ind.  App.  1,  86  N.  E.  858;  Smith 
V.  Downey,  8  Ind.  App.  179,  52  Am.  St. 
Bep.  467,  35  N.  E.  568,  34  N.  E.  823. 

Iowa.  Morrow  v.  Gould,  145  Iowa  1, 
25  L.  B.  A.  (N.  S.)  384, 123  N.  W.  743. 

JEansaa  Culp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273. 

Kentacky.  Com.  v.  Peobles,  134  Ky. 
121,  23  L.  B.  A.  (N.  S.)  1130,  20  Ann. 
Cas.  724,  119  S.  W.  774. 

Loulaiaiia.  Sinnott  v.  Hibemia  Nat. 
Bank,  105  La.  705,  30  So.  233. 

Idbine.  Barron  v.  Burrill,  86  Me.  66, 
29  Atl.  939;  Chaffin  v.  Cummings,  37 
Me.  76. 

ICftrylaad.  Webb  v.  Baltimore  k  E. 
6.  B.  Co.,  77  Md.  92,  39  Am.  St.  Bep. 
396,  26  Atl.  113. 

Massacluuotts.  Bellows  Falls  Power 
Co.  V.  Com.,  222  Mass.  51,  Ann.  Cas. 
1916  0  834,  109  N.  E.  891;  Kennedy  v. 
Hodges,  215  Mass.  112,  102  N.  E.  432; 
Baker  v.  Davie,  211  liiass.  429,  37  L. 
B.  A.  (N.  S.)  944,  97  N.  B.  1094;  Field 
V.  Pierce,  102  Mass.  253. 

Minneflota.  Galbraith  v.  McDonald, 
123  Minn.  208,  L.  B.  A.  1915  A  464, 
Ann.  Cas.  1915  A  420,  143  N.  W.  353; 
Bandall  Printing  Co.  v.  3anita«  Min> 
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of  stock  in  a  corporation  consists  of  a  set  of  rights  and  duties  between 
the  corporation  and  the  owner  of  the  share.  These  rights  and  duties 
are  in  fact  and  law  quite  distinguishable  from  the  certificates  and  the 


eral  Water  Ck>.,  120  Minn.  268,  43  L.      6tateB  Badialtor  Corporation  t.  dtate, 


E.  A.  (N.  S.)  706,  139  N.  W.  606; 
Holland  v.  Duluth  Iron  Mining  &  Pe- 
velopment  Co.,  65  Minn.  324,  60  Am. 
St.  Eep.  480,  68  N.  W.  50;  Guilford  v. 
Western  TJ.  Tel.  Co.,  59  Minn.  332,  50 
Am.  St.  Bep.  407,  61  N.  W.  324. 

MiBBkmiVjpL  Mulvi<hiII  y.  Vicksburg 
Bailroad,  Power  &  Manufacturing  Co., 
88  Miss.  689,  40  So.  647. 

MlBBOUil  De  La  Vergne  v.  Bichard- 
son,  198  Mo.  189,  95  S.  W.  898;  Bich- 
ardson  v.  Busch,  198  Mo.  174,  115  Am. 
St.  Bep.  472,  95  S.  W.  894;  Armour 
Bros.  Banking  €0.  v.  St.  Louis  Nat. 
Bank,  113  Mo.  12,  35  Am.  St.  Bep.  691, 
20  S.  W.  690;  Foster  v.  Potter,  37  Mo. 
525;  Bean  Bapid  Tel.  Co.  v.  Howell^ 
162  Mo.  App.  100,  144  S.  W.  135;  Caf- 
fery-  v.  Choctaw  Ooal  &  Mining  Co.,  95 
Mo.  App.  174,  68  S.  W.  1049;  Withers 
V.  Lafayette  County  Bank,  67  Mo. 
App.  115. 

Montana.  Cotter  v.  Butte  &  B.  YaL 
Smelting  Co.,  31  Mont.  129,  77  Pac. 
509. 

Kebraska.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Xeb.  809,  119  Am. 
St.  Bep.  917,  11  Ann.  Cas.  201,  103  N. 
W.  685. 

New  Jersey.  Cord  v.  Newlin,  71  N. 
J.  L.  438,  59  Atl.  22;  Clevenger  v. 
Moore,  71  N.  J.  L.  148,  58  Atl.  88; 
Morris  v.  Hussong  Dyeing  Mach.  Co., 
81  N.  J.  Bq.  266,  86  Atl.  1026;  Bijur 
V.  Standard  Distilling  Sb  Distributing 
Co.,  74  N.  J.  Eq.  546,  70  AtL  934,  aff 'd 
78  N.  J.  Eq.  582,  81  Atl.  1132;  New 
York  Sb  E.  Telegraph  ft  Telephone  Co. 
V.  Great  Eastern  Tel.  Co.,  74  N.  J.  Bq. 
221,  69  Atl.  528,  aff'd  75  N.  J.  Eq.  297, 
298,  72  Atl.  1119. 

New  York.  Holmes  v.  Camp,  219  K. 
Y.  359,  114  N.  E.  841,  rev'g  173  App. 
Div.  971, 159  N.  Y.  Supp.  1119;  United 


208  N.  Y.  144,  46  L.  B.  A.  (N.  8.)  585, 
101  N.  E.  783,  aflT'g  151  App.  Div.  367, 
135  N.  Y.  Supp.  981;  Burr  v.  Wilcox, 
22  N.  Y.  551;  In  re  King,  122  App. 
Div.  354,  106  N.  Y.  Supp.  1073; 
O'Dwyer  v.  Verdon,  115  App.  Div.  37, 
100  N.  Y.  Supp.  588,  aff'd  190  N.  Y. 
505,  83  N.  E.  1128;  Flour  City  Nat. 
Bank  v.  Shire,  88  App.  Div.  401,  84 
N.  Y.  Supp.  810,  aff 'd  179  N.  Y.  587, 
72  N.  :B.  1141;  Buker  v.  Steele,  43  N. 
Y.  Supp.  346. 

Nortb  OaroUiUL  Meisenheimer  v. 
Alexander,  162  N.  C.  226,  78  8.  E.  IGl; 
Weaver  Power  Co.  v.  Elk  Mountain 
MiU  Co.,  154  N.  C.  76,  69  &,  E.  747; 
Powell  Bros.  v.  McMullan  Lumber  Co., 
153  N.  C.  52,  68  S.  E.  926. 

OMo.  Ball  V.  Towle  Mfg.  Co.,  67 
Ohio  St  306,  93  Am.  St.  Bep.  682,  65 
N.  B.  1015. 

Oregoa  Beckwith  v.  Galice  Mines 
Co.,  50  Ore.  542,  1«  L.  B.  A.  (N.  fl) 
723,  93  Pac.  453;  Astoria  &  S.  C.  B. 
Co.  V.  Hill,  20  Ore.  177,  25  Pac.  379. 

FtnnsylTania.  Com.  v.  Grompton, 
137  Pa.  St.  138,  20  Atl.  417;  ChristmaB 
V.  Biddle,  13  Pa.  St.  223;  Keyttone 
Wrapping  Maeh.  Co.  v.  BAmeier,  -42 
Pa.  Super.  Ct.  384. 

Bliode  Maud.  Talbot  ▼.  Talbot,  32 
B.  I.  72,  96,  Ann.  Cm.  1M2  C  1221,  78 
Atl.  535. 

Otanetfea.  Cates  v.  Baxter,  91 
Tenn.  443,  37  S.  W.  219;  Cartwrightv. 
Dickinson,  88  Tenn.  476,  7  L.  B.  A. 
706,  17  Am.  St.  Bep.  910,  12  S.  W. 
1030;  Young  v.  South  Tredegar  Iron 
Co.,  86  Tenn.  189,  4  Am.  St.  Bep.  752, 
2  S.  W.  202. 

TexM.  Yeaman  v.  Galveaton  Ci*y 
Co.,  106  Tex.  389,  167  S.  W.  710; 
Strange  v.  Hou«ton  t  T,  C.  E.  Co.,  53 
Tex.  162;  Cattlemen's  Truat  Co.  of  Ft 
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power  to  transfer  those  rights  and  duties.    The  certificate  is  evidence 

that  the  person  therein  named  possesses  those  rights  and  is  subject  to 

^  those  duties,  but  is  not  in  law  the  equivalent  of  those  rights  and  duties. 


Worth  V.  Turner,  —  Tex.  Civ.  App.  — , 
182  S.  W.  438;  Presnall  v.  Stockyards 
Nat.  Bank,  —  Tex.  Civ.  App.  — ,  151 
8.  W  873. 

XJtalL  See  Coray  v.  Perry  Irriga- 
tion Co.,  166  Pae.  672. 

Virginia.  Com.  v.  Williams'  Ex'r, 
102  Va.  778,  1  Ann.  Cas.  434,  47  S.  E. 
867. 

WfMliliigton.  Gamble  v.  Dawnon,  67 
Wash.  72,  Ann.  Cas.  1913  D  501,  120 
Pac.  1060. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  66  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St  Bep.  938,  49  8.  £. 
392. 

Wisoonaln.  O.  L.  Packard  Maeh.  Co. 
V.  Laev,  100  Wis.  644,  76  N.  W.  596. 

"The  certificate,  as  the  term  im- 
plies, but  certifies  the  ownership  of  the 
property  and  rights  in  the  corporation 
represented  by  the  number  of  shares 
named."  Bichardson  v.  Shaw,  209  U. 
S.  365,  52  L.  Ed.  835,  14  Ann.  Cas.  981. 

"A  share  certificate  is  merely  ifhe 
written  evidence  of  the  existence  of 
shares  and  the  ownership  of  them." 
Presnall  v.  Stockyards  Nat.  Bank,  — 
Tex.  Civ.  App.  — ,  151  S.  W.  873. 

''A  certifi<^ate  is  authentic  evideni^e 
of  title  to  stock;  but  it  is  not  the  stock 
itself,  nor  is  it  necessary  to  the  exist- 
ence of  the  stock.  It  certifies  to  a 
fact  which  exists  independently  of  it- 
self." Pacific  Nat.  Bank  v..  Eaton, 
141  U.  S.  227,  35  L.  Ed.  702,  quoted  in 
part  with  approval  in  Kennedy  v. 
Hodges,  215  Mass.  112,  102  N.  E.  432. 

It  "is  a  mere  voucher — ^a  mere  re- 
ceipt establishing,  when  regularly 
issued,  a  prima  facie  title  in  the  holder 
to  the  shares  of  stock  named  therein. ' ' 
Lakewood  Gas  Co.  v.  Smith,  62  N.  J. 
Eq.  677,  51  Atl.  152. 

It  is  a  mere  admission  by  the  cor* 


poration  that  the  party  named  therein 
is  interested  in  the  corporation  to  the 
extent  named.  Sinnott  v.  Hibernia 
Nat.  Bank,  105  La.  705,  30  So.  233. 

"Certificates,  Uke  titles  to  prox>erty, 
furnish  the  evidence. of  ownership  of 
the  shares  of  stock."  Commercial 
Fire  Ins.  Co.  v.  Board  Be  venue  Mont- 
gomery Co.,  99  Ala.  1,  42  Am.  St.  Bep. 
17,  14  So.  490. 

''A  stockholder  has  an  indivisible 
interest  in  the  property  and  assets  of 
a  corporation  subject  to  the  discharge 
of  its  obligations.  This  individual  in- 
terest generally  speaking  is  repre- 
sented by  certificates  of  stock  and  is 
transferred  by  their  transfer."  Pol- 
litSB  V.  Gould,  202  N.  Y.  11,  38  L.  B.  A. 
(N.  S.)  988,  Ann.  Cas.  1912  D'l098, 
94  N.  E.  1088,  aff'g  142  N.  Y.  App. 
Div.  939, 127  N.  Y.  Supp.  1112,  quoted 
in  Clark  v.  Bankers'  Trust  Co.,  99  N. 
Y.  Misc.  300,  163  N.  Y.  Supp.  748. 

''On  its  face  a  certificate  of  stock 
is  an  evidence  of  the  title  of  the  per- 
son named  in  it  to  a  certain  number 
of  shares,  with  an  assurance  to  all 
person^  that  it  will  be  transferred 
on  the  books  of  the  company  to  any 
one  purchasing  it,  on  surrendering  the 
certificate."  Cincinnati,  N.  O.  k  T. 
P.  By.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351,  383,  43  L.  B.  A.  777,  47 
N.  E.  249,  quoted  with  approval  in 
National  Bank  of  Webb  City  v. 
Newell-Morse  Boyalty  Co.,  259  Mo. 
637,  168  S.  W.  699. 

''Corporate  stock  is  property,  but 
the  certificate  of  such  stock  is  not  the 
stock.  It  is  much  like  a  title  deed  or 
a  bill  of  «ale,  which  is  not  the  prop- 
erty itself,  but  simply  the  evidence 
of  title  to  property."  0.  L.  Packard 
Machinery  Co.  v.  Laev,  100  Wis.  644, 
76  N.  W.  596. 

Speaking  with  reference  to  the  dis- 
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They  are  muniments  of  title,  but  not  the  title  itself;  much  less  the 
real  property."*''  **Tlie  fact  that  certificates  of  stock  are  handled 
in  everyday  commerce  and  treated  as  stock  itself  does  not  alter  the 
fact  that  it  is  merely  the  representative  of  the  stock  and  the  evidence 
of  ownership.  There  may  possibly  be  a  value  in  the  certificate  itself 
apart  from  the  value  of  the  stock  which  it  represents,  on  the  same 
theory  that  there  may  be  a  value  in  the  title  papers  to  other  kinds  of 
property  apart  from  the  value  of  the  property  itself  to  which  they 
relate.  But  that  value  is  only  estimated  in  the  light  of  the  convenienoe 
of  such  papers  as  evidence.  If  a  party  wrongfully  obtains  or  retains 
possession  of  such  papers,  the  owner  of  the  property  might  have  his 
action  to  recover  their  possession  or  damages  for  their  detention ;  but 
such  damages,  if  recovered,  are  no  part  of  the  value  of  the  property 
to  which  the  title  papers  r^ate.  And  no  one  could  maintain  such  a 
suit,  except  the  owner  of  the  property.  Ownership  of  the  title  papers 
is  incident  only  to  ownership  in  the  property."  •• 

**The  right  of  stock  may  exist  entirely  separately  and  independently 
of  the  certificates."  ••    And  it  follows  that  the  issue  of  certificates  is 


tinction  between  a  stock  certificate 
and  a  certificate  of  deposit  issued  by 
a  trust  company  payable  to  the  de- 
positor and  assigns,  which  was  made 
assignable  on  the  books  of  the  com- 
pany only,  the  court,  stating  that  the 
two  instruments  were  entirely  dif- 
ferent in  character  said:  ''A  stock 
certificate  is  merely  a  muniment  or 
representative  of  title.  The  stock 
which  it  represents  exists  apart  from 
the  certificate,  and  its  existence  is 
contemplated  to  endure  so  long  as  the 
corporation  continues.  The  owner,  as 
he  appears  on  the  books  of  the  com- 
pany, is  entitled  to  the  dividends  or 
profits,  and  it  is  only  when  he  seeks 
to  transfer  his  title  to  another  that 
a  surrender  of  the  outstanding  certifi- 
cate is  required  as  a  condition  pre- 
cedent to  the  issue  of  a  new  one. 
But  an  instrument  for  the  payment 
of  money  contemplates  payment  at 
some  time,  either  at  a  date  fixed  oi' 
on  demand.  The  condition  that  the 
certificate  be  surrendered  at  the  time 
of  its  payment  is  no  more  than  the 


law  would  require  without  a  provision 
to  that  effect. ' '  Zander  v.  New  York 
Security  &  Trust  Co.,  178  N.  Y.  208, 
102  Am.  St.  Rep.  492,  70  N.  £.  449, 
aff  'g  81  N.  Y.  App.  Div.  635,  81  N.  Y. 
Supp.  1151. 

87  Winslow  V.  Fletcher,  53  Conn.  390, 
5^  Am.  Rep.  122,  4  Atl.  250,  quoted 
in  part  with  approval  in  Herrick  v. 
Humphrey  Hardware  Co.,  73  Neb.  809, 
119  Am.  St.  Rep.  917,  11  Ann.  Cm. 
201,  103  N.  W.  685. 

8S  Richardson  v.  Busch,  198  Mo.  174, 
115  Am.  St.  Rep.  472,  95  S.  W.  894. 

•»  Culp  V.  Mulvane,  66  Kan.  143,  71 
Pac.    273. 

"The  certificate  is  clearly  only  evi- 
dence of  title  which  exists  without  it 
and  independently  of  it. ' '  Lipscomb 's 
Adm'r  v.  Condon,  56  W.  Va.  416,  67 
L.  R.  A.  670,  107  Am.  St.  Rep.  938, 
49  S.  E.  392. 

The  certificates  "only  constitute 
proof  of  property  which  may  «^'* 
without  them."  Mitchell  v.  Becknian, 
64  Cal.  117,  28  Pac.  110. 
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not  necessary  either  to  the  existence  of  a  corporation  or  to  make  one 
a  stockholder  therein.** 

§3426.  Oertifioate  of  stock  aa  property.  A  certificate  of  stock, 
that  is,  the  certificate  itself,  as  distinguished  from  the  stock  which  it 
represents,  is  undoubtedly  property ,•*  and  has  a  pecuniary  value 
separate  and  distinct  from  the  value  of  the  shares  it  represents.** 
Such  a  certificate  is  the  subject  of  larceny,**  and  may  be  taxed.**  And 
if  it  is  wrongfully  detained  from  the  true  owner,  or  wrongfully  con- 
verted by  another,  it  may  be  recovered  in  an  action  of  detinue**  or 
replevin,**  or  its  value  may  be  recovered  by  bringing  an  action  of  tro- 


90  See  I  3427,  infra. 

91  United  Statee.  Geiger-Jones  Co. 
V.  Turner,  230  Fed.  233,  judgment 
rev'd  242  U.  S.  539,  61  L.  Ed.  480, 
L.  B.  A.  1917  P  514,  Ann.  Cas.  1917  0 
643;  Merritt  v.  American  Steel-Barge 
Co.,  79  Fed.  228. 

Arizona.  Hook  v.  Hoffman,  16  Ariz. 
540, 147  Pac.  722. 

MasBacliusetts.  Bellows  Falls  Power 
Co.  V.  Com.,  222  Mass.  51,  Ann.  Cas. 
1916  C  834,  109  N.  E.  891. 

Michigan.  Daggett  v.  Davis,  53 
Mich.  35,  51  Am.  Bep.  91,  18  N.  W. 
548. 

Minnesota.  Paget  Sound  Nat.  Bank 
of  Everett  v.  Mather,  60  Minn.  362, 
62  N.  W.  396. 

MlBBonri.  See  Bichardson  v.  Busch, 
198  Mo.  174,  115  Am.  St.  Bep.,  472, 
95  S.  W.  894. 

Kew  York.  People  v.  Beardon,  184 
N.  Y.  431,  8  L.  B.  A.  (N.  S.)  314, 
112  Am.-  St.  Bep.  628,  6  Ann.  Cas.  5l5, 
77  N.  E.  970;  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  Y.  193,  55  L. 
B.  A.  796,  58  N.  E.  896,  aff'd  47  App. 
Div.  17,  61  N.  Y.  Supp.  1033;  In  re 
Whiting,  150  N.  Y.  27,  34  L.  B.  A.  232, 
55  Am.  St.  Bep.  640,  44  N.  E.  715; 
People  V.  Grifenhagen,  167  App.  Div. 
572,  152  N.  Y.  Supp.  679. 

Pennsylvania.  Neiler  &  Warren  v. 
Kelley,  69  Pa.  St.  403. 

WCoray  v.  Perry  Irrigation  Co.,  — - 
Utah  — ,  166  Pac.  672. 


WSee  Bellows  Falls  Power  Co.  v. 
Com.,  222  Ma38.  51,  Ann.  Cas.  1916  C 
834,  109  N.  E.  891;  O'Herron  v.  Gray, 
168  Mass.  573,  40  L.  B.  A.  498,  60  Am. 
St.  Bep.  411,  47  N.  E.  429;  People  v. 
Beardon,  184  N.  Y.  431,  8  L.  B.  A. 
(N.  S.)  314,  112  Am.  St.  Bep.  628,  6 
Ann.  Cas.  515,  77  N.  E.  970;  Simpson 
v.  Jersey  City  Contracting  Co.,  165 
N.  Y.  193,  55  L.  B.  A.  796,  58  N.  E. 
896,  aff'g  47  N.  Y.  App.  Div.  17,  61 
N.  Y.  Supp.  1033 ;  In  re  Whiting,  150 
N.  Y.  27,  34  L.  B.  A.  232,  55  Am.  St. 
Bep.  640,  44  N.  E.  715;  People  v. 
Grifenhagen,  167  N.  Y.  App.  Div.  572, 
152  N.  Y.  Supp.  679.  See  also  |  3489 
and  subd.  xiz,  infra,  this  chapter. 

MSee  the  chapter  on  Taxation, 
infra. 

•5  Small  V.  Wilson,  —  Ga.  App.  — , 
93  S.  E.  518;  Williams  v.  Areher,  5 
C.  B.  318;  WUliams  v.  Beel  Biver 
Land  &  Mineral  Co.,  55  L.  T.  (N.  6.) 
689. 

In  Georgia  bail  trover,  which  par- 
takes of  the  nature  of  detinue,  will 
lie.  Small  v.  Wilson,  —  Ga.  App.  — , 
93  S.  E.  518. 

96  Smith  v.  Meeker,  153  Iowa  655, 
133  N.  W.  1058;  Brown  v.  Vaneleave, 
13  Ky.  L.  Bep.  462  (abstract) ;  Brown 
V.  Arbogast  &  Ba^tian  Co.,  162  N.'Y. 
App.  Div.  603,  147  N.  Y.  Supp.  998. 
See  also  Merritt  v.  American  Steel- 
Barge  Co.,  79  Fed.  228;  Miller  v. 
Doran,  151  Dl,  App.  527,  aff 'd  245  III. 
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ver.^^  And  it  is  also  subject  to  seizure  under  a  writ  of  sequestration.^* ' 
The  right  to  the  possession  of  the  certificate  is  incident  to  the  owner- 
ship of  the  stocky  and  it  follows  that  only  the  owner  of  tU'6  stock  can 
maintain  a  suit  to  recover  possession  of  it,  or  to  recover  damages  for 
its  detention.^  The  corporation  is  not  a  necessary  party  to  such  an 
action.^ 

§  3427.  NeeeMdIy  for  iame  of  oertifloates.  From  the  fact  that  a 
certificate  of  stock  is  not  the  stock  itself,  but  merely  evidence  of  the 
stockholder's  rights,  it  follows  that,  in  the  absence  of  provision  to  the 
contrary,  the  issue  of  certificates  of  stock  is  not  at  all  necessary,  either 
to  the  existence  of  a  joint-stock  corporation,  or  to  make  one  a  stock- 
holder in  such  a  corporation,  for  one  may  be  a  stocldiolder  without  the 
formal  written  evidence  of  his  rights.  In  the  absence  of  provision  or 
agreement  to  the  contrary,  therefore,  a  subscriber  for  stock  in  a  cor- 
poration, or,  except  as  hereafter  stated,  a  purchaser  of  stock,  becomes 
a  stockholder  as  soon  as  his  subscription  is  accepted  by  the  corpora- 
tion, and  statutory  or  charter  conditions  are  performed  or  fulfilled, 
or  as  soon  as  the  purchase  is  completed,  as  the  case  may  be,  whether 


200,  91  N.  E.  1039;  Puget  Sound  Nat. 
Bank  of  Everett  v.  Mather,  00  Minn. 
362,  62  N.  W.  39<K. 

Where  the  defendant's  poBsesaion 
is  wrongful,  no  proof  of  demand  is 
necessary  to  sustain  the  action.  Smith 
V.  Meeker,  153  Iowa  655,  133  N.  W. 
105S. 

97X7iiit6d  States.  See  Merritt  v. 
American  Steel-Barge  Co.,  79  Fed.  228. 

OeoEKia.  Small  v.  Wilson,  —  Ga. 
App.  — ,  93  S.  E.  61S. 

MaiBBdlUMtts.  Bellows  Falls  Power 
Go.  v.  Com.,  222  Mass.  51,  Ann.  Gas. 
1916  C  834,  109  N.  E.  891. 

MIclrigMi.  Daggett  y.  Davis,  53 
Mich.  35,  51  Am.  Bep.  91,  18  N.  W. 
548. 

Mimwaota*  See  Puget  Sound  Nat. 
Bank  of  Everett  v.  Mather,  60  Minn. 
362,  62  N.  W.  896. 

Kow  ToKk.  Brown  v.  Arbogast  Jb 
Baatian  Go.,  162  App.  Div.  603,  147 
N.  Y.  Supp.  998. 

Pennsylvania.  Neiler  &  Warren  v. 
Kelley,  69  Pa.  St.  403. 


South  CaJNdixuL  Gonnor  v.  HiDier, 
11  Rich.  L.  193.  73  Am.  Dec.  105. 

Utah.  Knhn  v.  McAllister,  1  Utah 
273,  aff'd  96  U.  S.  87,  24  L.  Ed.  615. 

Trover  will  lie  for  the  conversion 
of  the  certificate  as  distinguished  from 
the  shares.  Daggett  v.  Davis,  53  Mich. 
35,  51  Am.  Bep.  91, 18  N.  W.  548. 

It  is  not  necessary  to  show  a  con- 
version of  the  stock  in  order  to  make 
out  a  conversion  of  the  certificate. 
Daggett  V.  Davis,  53  Mich.  35,  51  Am. 
Bep.  91,  18  N.  W.  548. 

As  to  the  measure  of  damages  in 
such  an  action,  see  1 3449,  infra. 

As  to  conversion  of  stock,  aee 
§  3445  et  seq.,  infra. 

MAnsIey  v.  Stuart  (La,),  43  So. 
892. 

MBichardson  v.  Busch,  198  Mo. 
174,  115  Ash  St.  Bep.  472,  95  S.  W. 
894. 

1  Brown  v.  Arbogast  ft  Bastlan  Go., 
162  N.  Y.  App.  Div.  608,  147  N.  Y. 
Supp.  998. 
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any  certificate  of  stock  is  issued  to  him  or  not ;  and  as  soon  as  he  thus 
becomes  a  stockholder,  although  he  may  have  no  certificate,  he  is 
entitled  to  all  the  rights  of  a  stockholder,  including  the  right  to  divi- 
dends and  the  right  to  vote,  etc.,  and  is  subject  to  all  the  liabilities  of 
a  stockholder,  including  liability  to  an  action  on  his  subscription,  and 
liability  to  creditors  in  case  of  the  corporation's  insolvency.*    It  can 

tU!iiit«d  StatMk     South  Dakota  v.      Bep.  627, 16  N.  E.  642;  Miller  v.  Wild 


North  Carolina,  192  U.  8.  286,  48  L. 
Ed.  448;  Pacific  Nat.  Bank  v.  Eaton, 
141  U.  8.  227,  35  L.  Ed.  702;  Jeasup  v. 
Chicago  *  N.  W.  By.  Co.,  188  Fed. 
931 ;  McKane  v.  Burke,  132  Fed.  688; 
Pendery  v.  Carleton,  87  Fed.  41. 

Alabama.  Frenkel  v.  Hudson,  82 
Ala.  158,  60  Am.  Bep.  786,  2  So.  756. 

Arkansas.  Bisooe  ▼.  Tucker,  11  Ark. 
145. 

OalifomUk  MoQue  v.  Bommel,  148 
Cal.  539,  83  Pac.  1000;  Pacific  Fruit 
Co.  V.  Coon,  107  Cal.  447,  40  Pac.  542; 
San  Joaquin  Land  &  Water  Co.  v. 
Beecher,  101  Cal.  70,  35  Pac.  349; 
California  Southern  Hotel  Co.  v.  Cal- 
lender,  94  Cal.  120,  28  Am.  St.  Bep. 
99,  29  Pac.  859;  Mitchell  v.  Beokman, 
64  Cal.  117,  28  Pac.  110;  Majors  v. 
Girdner,  31  Cal.  App.  47,  159  Pac. 
826 ;  Hughes  Manufacturing  &  Lumber 
Co.  V.  Wilcox,  13  Cal.  App.  22,  108 
Pac.  871;  San  Francisco  Commercial 
Agency  v.  Miller,  4  Cal.  App.  291,  87 
Pac.   630. 

Colorado.  Mountain  Water  Works 
Const.  Co.  V.  Holme,  49  Colo.  412,  113 
Pac.  501. 

Oooigia.  South  Georgia  k  F.  B.  Co. 
T.  Ayres,  56  Ga.  230;  Fulgam  v.  Macon 
&  B.  B.  Co.,  44  Ga.  597. 

DUnolB.  Sherwood  v.  Illinois  Trust 
k  Savings  Bank,  195  HI.  112,  88  Am. 
St.  Bep.  183,  62  N.  E.  835;  Wemple  t. 
St.  Louis,  J.  k  S.  B.  Co.,  120  HL  196, 
11  N.  E.  906;  Chandler  v.  Northern 
Cross  B.  Co.,  18  111.  190;  Kelly  v. 
Killian,  133  HI.  App.  102;  Colton  v. 
Williams,  65  111.  App.  466.  See  also 
Kimmel  v.   Gray,   196  HI.   App.  406. 

Indiana.  Butler  University  v. 
Sohoonover,  114  Ind.  381,  5  Am.  St. 


Cat  Gravel  Boad  Co.,  52  Ind.  51;  Beck- 
ett V.  Houston,  32  Ind.  393;  Heaston  v. 
Cincinnati  &  Ft.  W.  B.  Co.,  16  Ind. 
275,  79  Am.  Dec.  430;  New  Albany 
&  8.  B.  Co.  v.  McCormick,  10  Ind.  499, 
71  Am.  Dec.  337. 

Iowa.  Waukon  &  M.  B.  Co.  t. 
Bwyer,  49  Iowa  121. 

XionJalaiia.  Fairfax 'v.  Block,  130 
La.  761,  58  So.  563. 

MabM.  Barron  v.  BurriU,  86  Me. 
66,  29  Atl.  939;  ChaiBn  v.  Cummings, 
37  Me.  76. 

ICacylaad.  Webb  v.  Baltimore  Sc  E. 
S.  B.  Co.,  77  Md.  92,  39  Am.  St.  Bep. 
396,  26  Atl.  113. 

BCassaclrasotts.  Auld  v.  Caunt,  216 
Mass.  381,  108  N.  E.  933;  Kennedy  v. 
Hodges,  215  Mass.  112,  102  N.  E.  432; 
Old  Dominion  Copper  Mining  &  Smelt- 
ing Co.  V.  Bigelow,  203  Ma3s.  159,  198, 
40  L.  B.  A.  (N.  S.)  314,  89  N.  E.  193 ; 
Field  V.  Pierce,  102  Mass.  253;  Chester 
Glass  Co.  V.  Dewey,  16  Mass.  94,  8 
Am.  Dec  128.. 

MlniiMOta.  Galbraith  v.  McDonald, 
123  Minn.  208,  L.  B.  A.  1915  A  464, 
Ann.  Gas.  1915  A  420,  143  N.  W.  353; 
Bandall  Printing  Co.  v.  Sanitas  Min- 
eral Water  Co.,  120  Minn.  268,  43  L. 
B.  A.  (N.  8.)  706,  139  N.  W.  606; 
Walter  A.  Wood  Harvester  Co.  y.  Jef- 
ferson, 71  Minn.  367,  74  N.  W.  149; 
Holland  v.  Duluth  Iron  Mining  &  De- 
velopment Co.,  65  Minn.  324,  60  Am. 
St.  Bep.  480,  68  N.  W.  50;  Walter  A. 
Woods  Harvester  Co.  v.  Bobbins,  56 
Minn.  48,  57  N.  W.  317;  Marson  v. 
Deither,  49  Minn.  423,  52  N.  W.  38; 
Columbia  Elec.  Co.  v.  Dixon,  46  Minn. 
463,  49  N.  W.  244. 

MinlJWippL    Mulvihill  v.  Vieksburg 
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make  no  difference  in  this  respect  that  the  charter  of  the  corporation, 
or  the  general  law  under  which  it  is  formed,  expressly  declares  that 


Railroad,  Power  &  Manufacturing  Co., 
88  Miss.  689,  40  So.  647. 

MlBBOuxL  Richardson  v.  Busch,  198 
Mo.  174,  115  Am.  St.  Rep.  472,  95 
S.  W.  894 ;  Sehaeffer  v.  Mi380uri  Home 
Ins.  Co.,  46  Mo.  248. 

MQntana.  Cotter  v.  Butte  &  R.  Val. 
Smelting  Co.,  31  Mont.  129,  77  Pac. 
509. 

NebnudOk  Nebraska  Exposition 
Ass'n  V.  Townley,  46  Neb.  893,  65  N. 
W.  1062. 

New  Hampshire.  Manchester  St. 
Ry.  V.  Williams,  71  N.  H.  312,  52  Atl. 
461. 

New  Jersey.  American  Pig  Iron 
Storage  Co.  v.  State  Board  of  As- 
sessors, 56  N.  J.  L.  389,  29  Atl.  160; 
Bijur  V.  Standard  Distilling  &  Dis- 
tributing Co.,  74  N.  J.  Eq.  546,  70  Atl. 
934,  aff'd  78  N.  J.  Eq.  582,  81  Atl. 
1132. 

New  York.  United  States  Radiator 
Corporation  v.  State,  208  N.  Y.  144, 
46  L.  R.  A.  (N.  S.)  585,  101  N.  E. 
783,  aif'g  151  App.  Div,  367,  135  N. 
T.  Supp.  981;  McComb  v.  Barcelona 
Apartment  Ass'n,  134  N.  T.  598,  31  N. 
E.  613,  aff'g  56  Hun  644,  10  N.  T. 
Supp.  546;  Wheeler  v.  Millar,  90  N. 
Y.  353 ;  Rutter  v.  Kilpatrick,  63  N.  Y. 
604;  Burr  v.  Wilcox,  22  N.  Y.  551;  In 
re  King,  122  App.  Div.  354,  106  N.  Y. 
Supp.  1073;  Flour' City  Nat.  Bank  v. 
Shire,  88  App.  Div.  401,  84  N.  Y. 
Supp.  810,  aff'd  179  N.  Y.  587,  72  N. 
E.  1141 ;  Kohlmetz  v.  Calkins,  16  App. 
Div.  518,  44  N.  Y.  Supp.  1031;  Buker 
v.  Steele,  43  N.  Y.  Supp.  346;  Spear 
V.  Crawford,  14  Wend.  20,  28  Am.  Dec. 
513. 

North  Oarollna.  Powell  Bros.  v. 
McMullan  Lumber  Co.,  153  N.  C.  52, 
68  S.  E.  926. 

Ohio.  Ban  V.  Towle  Mfg.  Co.,  67 
Ohio  St.  306,  93  Am.  St.  Rep.  682,  65 
N.  E.  1015. 


OiegOB.  Astoria  &  S.  C.  Ry.  Co. 
V.  HiU,  20  Ore.  177,  25  Pac.  379. 

Penngylyanla.  Keystone  Wrapping 
Mach.  Co.  V.  Bromeier,  42  Pa.  Super. 
Ct.  384. 

Soath  OaroJIna.  Glenn  v.  Roa- 
borough,  48  S.  C.  272;  Kerchner  ▼. 
Gettys,  18  S.  C.  521. 

ToTmennoo.  Cartwright  v.  Dickin- 
son, 88  Tenn.  476,  7  L.  R.  A.  706, 
17  Am.  St.  Rep.  910,  12  S.  W.  1030; 
Padueah  &  M.  R.  Co.  v.  Parks,  86 
Tenn.  554,  8  S.  W.  842. 

Texas.  Yeaman  v.  Galveston  City 
Co.,  106  Tex.  389,  167  S.  W.  710;  Rio 
Grande  Cattle  Co.  v.  Bums,  82  Tex. 
60,  17  S.  W.  1043. 

West  VlrgUiia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  R.  A- 
670,  107  Am.  St.  Rep.  938,  49  S.  E. 
392,  Crumlish  v.  Shenandoah  Valley 
R.  Co.,  40  W.  Va.  627,  22  S.  E.  90. 

The  issuance  of  certificates  ia  not 
necessary  to  the  existence  of  a  cor- 
poration. Harton  v.  Johnston,  166 
Ala.  317,  51  So.  992;  Powell  Bros.  v. 
MeMullan  Lumber  Co.,  153  N.  C.  52, 
68  S.  E.  926. 

In  West  Virginia  no  certificate  is 
required  to  be  issued  unless  demanded 
by  some  person  appearing  on  the 
books  of  the  company  to  be  the  owner 
of  the  shares.  Lipscomb's  Adm'r  v. 
Condon,  56  W.  Va.  416,  67  L.  R.  A. 
67a,  107  Am.  St.  Rep.  938,  49  8.  E. 
392. 

The  fact  of  ownership  may  be  in-* 
f erred  from  other  facts,  in  the  absence 
of  a  certificate.  Mountain  Water 
Work3  Const.  Co.  v.  Holme,  49  Colo. 
412,  113  Pac.  501. 

An  interest  in  the  stock  of  a  cor- 
poration is  a  right  in  property  and 
may  be  sold  though  no  certificate  has 
ever  been  issued.  McGue  v.  Rom- 
mel, 148  Cal.  539,  83  Pac.  1000. 

"It  is  the  shares,  not  the  certifi- 
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the  stook  shall  be  divided  into  share?,  and  that  certificates  shall  be 
issued  to  shareholders,  for  it  is  not  intended  by  such  a  provision  to 
make  the  certificates  necessary.*  Of  course,  if  a  subscription  for  stock 
expressly  requires  that  a  certificate  shall  be  issued  as  a  condition  pre- 
cedent to  liability,  this  is  one  of  the  terms  or  conditions  of  the  sub- 
scriber's contract,  and  its  issue  or  tender  is  necessary  before  the 
corporation  can  maintain  an  action  on  the  subscription,  unless  the 
condition  is  waived.** 

This  rule  does  not  apply  where  a  person  or  corporation  sells  shares 
of  stock.  In  such  a  case,  so  long  as  the  contract  remains  executory, 
the  issue  or  tender  of  a  certificate  as  evidence  of  the  stock  is  a  condi- 
tion precedent  to  the  right  to  maintain  an  action  for  the  price.'^  But 
where  an  actual  sale  has  been  made  and  the  title  to  the  stock  has 
passed  there  is  no  distinction  in  this  respect  between  a  sale  and  a 
subscription,  and  under  such  circumstances  the  purchaser  is  a  stock- 


cates,  in  which  the  property  exists  and 
which  are  transferred,''  and  hence  a 
pledgor  may  assign  his  interest  in 
pledged  stock  although  the  certificates 
are  in  the  possession  of  the  pledgee. 
Brown  v.  Hotel  Ass'n,  63  Neb.  181, 
88  N.  W.  175. 

Money  sent  to  the  company  in  pay- 
ment of  a  stock  subscription  does  not 
cease  to  be  a  payment  and  become  a 
loan  because  no  certificate  is  issued  to 
the  subscriber.  Cooper  v.  Jennings 
Eefining  Co.,  118  La.  181,  42  So.  766. 

One  who  executes  notes  in  payment 
for  stock  is  a  stockholder,  although 
no  certificate  of  stock  is  issued.  Glenn 
V.  Bosborough,  48  8.  C.  272,  26  S.  E. 
611. 

When  land  is  conveyed  to  a  cor- 
poration by  a  stockholder  in  payment 
of  his  subscription,  the  company  is  a 
purchaser  for  valuable  consideration, 
whether  certificates  of  stock  are  is- 
sued to  him  or  not.  Frenkel  v.  Hud- 
son, 82  Ala.  158,  60  Am.  Bep.  736,  2 
So.  758. 

An  agreement  to  give  stock  in  a 
proposed  corporation,  upon  its  or- 
ganization, in  exchange  for  property, 
is  sufficiently  complied  with  by  enter- 


ing the  stock  on  the  books  of  the  cor- 
poration in  the  name  of  the  person 
with  whom  the  agreement  is  made, 
without  giving  him  a  certificate  of 
stock.    Field  v.  Pierce,  102  Mass.  253. 

That  the  issue  or  tender  of  a  cer- 
tificate is  not  a  condition  precedent 
to  the  right  of  a  corporation  to  leyy 
assessments  or  maintain  an  action  on 
a  subscription  for  stock  unless  it  is 
expressly  required  by  the  contract  of 
subscription,  see  f  593  et  seq.,  supra. 

S  Chester  Olass  Co.  v.  Dewey,  16 
Mass.  94,  8  Am.  Dec.  128. 

*  See  f  595,  supra. 

S  Clark  V.  Continental  Improvement 
Co.,  57  Ind.  135;  Summers  v.  Sleeth, 
45  Ind.  598;  Oalbraith  v.  McDonald, 
123  Minn.  208,  L.  B.  A.  1915  A  464, 
Ann.  Cas.  1915  A  420,  143  N.  W.  353,- 
Walter  A.  Wood  Harvester  Co.  v.  Jef- 
ferson, 71  Minn.  367,  74  N.  W.  149; 
Marson  v.  Deither,  49  Minn.  423,  52 
N.  W.  38;  St.  Paul,  S.  &  F.  B.  Co. 
v.  Bobbins,  23  Minn.  439;  Kohlmetz 
V.  Calkins,  16  N.  Y.  App.  Div.  518, 
44  N.  Y.  Supp.  1031;  Considerant  v. 
Brisbane,  14  How.  Pr.   (N.  Y.)   487. 

See  §  594,  supra,  and  subd.  x^xv, 
infra,  this  chapter. 
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holder  though  no  certifkuite  has  been  issued  to  him.^  Nor  is  it  a  defense 
to  an  action  on  a  note  given  for  the  price  of  the  stock  that  no  certifi- 
cate has  been  issued,  especially  where  no  demand  for  its  issuance  is 
shownJ 

§  S438.  Matten  elsewbere  oontidered.  lie  power  of  a  corporation 
to  issue  eertificatto,*  and  their  form,*  the  right  of  stockholders  to  a 
certificate,  and  their  remedies  on  refusal  of  the  corporation  to  issue 
the  same,^*  how  far  a  certificate  is  to  be  regarded  as  a  negotiable 
instrument,^  the  rights  and  liabilities  growing  out  of  forged  certifi- 
cates, tod  certificates  issued  illegally  or  by  mistake,  or  by  officers  or 
agents  fraudulently  or  without  authority,^  and  the  rights  and 
remedies  of  stockholders  who  have  lost  their  certificates,^'  will  be  con- 
sidered in  subsequent  sections. 

m.  SHARES  OF  STOCK  AS  PROPERTY 

§  3429.  Qeneral  mle.    Shares  of  stock  are  property,^^  having  the 


6  Galbraith  v.  McDonald,  123  Minn. 
208,  L.  B.  A.  1915  A  464,  Ann.  Cas. 
1915  A  420,  143  N.  W.  353. 

7  Galbraith  v.  McDonald,  123  Minn. 
208,  L.  B.  A.  1915  A  464,  Ann.  Gas. 
1915  A  420,  143  N.  W.  353. 

S  See  i  3480,  infra. 

9  See  §  3482,  infra. 

10  See  113483,  3484,  infra. 

11  See  subd.  xx,  infra,  this  chapter. 
IS  See  §3486  et  aeq.,  infra. 

18  See  {  3498  et  seq.,  infra. 

14  United  States.  People  v.  The 
Commissioners,  4  Wall.  244,  18  L.  Ed. 
344;  Van  Allen  v.  The  Assessors,  3 
Wall.  573,  18  L.  Ed.  229;  Joseph  Ban- 
croft &  Sons  Co.  V.  Bloede,  106  Fed. 
396,  52  L.  B.  A.  734,  certiorari  denied 
181  U.  S.  620,  45  L.  Ed.  1031  (mem. 
dec). 

ArtEona.  Hook  v.  Hoffman,  16  Ariz. 
540,  147  Pac  722. 

Oolorado.  Central  Sav.  Bank  v. 
Smith,  43  Colo.  90,  95  Pac.  307. 

Oonnectlcut.  Patterson  v.  Farm- 
*  ington  St.  By.  Co.,  76  Conn.  628,  57 
Atl.  853. 

IfOQiiriAiia.  New  Orleans  Nat.  Bank- 
ing Ass'n  V.  P.  S.  Wiltz  &  Co.,  10 
Fed.  330. 


MnmwclmaettB.  Bellows  Falls  Power 
Co.  V.  Com.,  222  Mass.  51,  Ann.  0*3. 
1916  C  834,  109  N.  E.  891. 

BClBBOurL  Addis  v.  Swofford,  180 
S.  W.  548 ;  Smith  v.  Pilot  Min.  Co., 
47  Mo.  App.  409. 

Kew  Tozk.  Holmes  v.  Camp,  219 
N.  Y.  359,  114  N.  E.  841,  rev 'g  judg- 
ment 173  App.  Div.  97,1,  159  N.  Y. 
Supp.  1119;  People  v.  Beardon,  184  N. 
Y.  431,  451,  8  L.  B.  A.  (N;  8.)  314, 
112  Am.  St.  Bep.  628,  6  Ann.  Gas.  515, 
77  N.  E.  970;  In  re  Bronson,  150  N. 
Y.  1,  34  L.  B.  A.  238,  55  Am.  St.  Bep. 
632,  44  N.  E.  707,  modifying  on  other 
grounds  1  App.  Div.  546,  37  N.  Y. 
Supp.  476. 

Texan.  Anderson  v.  First  Nat.  Bank 
of  LaGrange,  —  Tex.  Civ.  App.  — ; 
191  S.  W.  836. 

Wisconsin.  In  re  E:iaus,  67  Wis. 
401,  29  N.  W.  582. 

An  interest  in  stock  constitutes  ft 
right  in  property.  McGue  v.  Bommel, 
148  Cal.  539,  83  Pac.  1000. 

Though  the  stock  is  a  liability  ot 
the  corporation  issuing  it,  it  is  an 
a3set  of  the  owner.  Barrie  v.  United 
Bys.  Co.  of  St.  Louis,  138  Mo.  App. 
557,  662,  119  S.  W.  1020. 
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same  characteristics  as  any  other  propertj,^  and  may  be  bought, 

sold,^^  mortgaged   or  pledged,^*'  tazed,^   made   the   subject   of   a 

gift,^  and  bequeathed  and  distributed,^  as  any  other  property  may  be. 

Shares  of  stock  are  personal  property.**    And  it  is  now  well  settled 


The  California  Constitution  ex- 
pressly declares  shares  of  stock  to  be 
property  for  purposes  of  taxation. 
Chesebrough  t.  City  &  County  of  San 
Francisco,  153  Cal.  559,  96  Pac.  288. 

See  also  the  eases  cited  in  the  notes, 
infra. 

U  Central  Sav.  Bank  v.  Smith,  43 
Colo.  90,  95  Pac.  307;  Herring  v. 
Buskin  Co-operative  Ass'n  (Tenn.),  52 
S.  W.  327. 

16  See  subd.  zviii,  infra,  this 
chapter. 

17  See  subd.  xxvi,  infra,  this  chapter, 
li  See  chapter  on  Taxation,  infra. 

19  See  subd.  xzvn,  infra,  this 
chapter. 

SO  Joseph  Bancroft  &  Sons  Co.  v. 
Bloede,  106  Fed.  396,  certiorari  denied 
181  U.  S.  620,  45  L.  Ed.  1031.  See  also 
Cabbie  v.  Cabbie,  111  N.  Y.  App.  Div. 
426,  97  N.  Y.  Supp.  773. 

tlimitad  States.  Hawley  v.  Mai- 
den, 232  17.  S.  1,  58  L.  Ed.  477,  Ann. 
Cas.  1916  C  842,  aff 'g  204  Mass.  138,  90 
N.  £.  415;  Morgan  v.  Struthers,  131 
U.  S.  246,  33  L.  Ed.  132;  Tappan  v. 
Merchants'  Nat.  Bank,  19  Wall.  490, 
22  L.  Ed.  189;  Shaw  v.  Qoebel  Brew- 
ing Co.,  202  Fed.  408,  45  L.  B.  A.  (N. 
8.)  1090;  Bernier  v.  Griscom-fipencer 
Co.,  161  Fed.  438;  McKane  v.  Burke, 
132  Fed.  688. ' 

AUbama.  Hall  &  Farley  v.  Ala* 
bama  Terminal  A  Improvement  Co., 
173  Ala.  398,  421,  56  So.  235;  Nelson  v. 
Owen,  113  Ala.  372. 

Axkansaa  Bankers'  Trust  Co.  v. 
McCloy,  109  Ark.  160,  47  L.  B.  A. 
(N.  S.)  333,  159  S.  W.  205. 

Oallfomla.  Wait  v.  Kern  Hiver 
Mining,  Milling  &  Developing  Co.,  157 
Cal.  16,  106  Pac.  98;  Chesebrough  v. 


City  k  County  of  San  Francisco,  153 
CaL  559,  96  Pac.  288;  Browne  v.  Sau 
Gabriel  Biver  Bock  Co.,  22  Cal.  App. 
682,  136  Pac.  542,  544;  People  v.  Call' 
fornia  Safe  Deposit  &  Trust  Co.,  18 
Cal.  App.  732,  124  Pac.  558. 

Oolorado.  Mountain  Water  Works 
Con«t.  Co.  v.  Holme,  49  Colo.  412,  113 
Pac.  501;  Ellis  v.  Gibbons,  26  Colo. 
App.  454,,  145  Pac.  285;  Talcott  v. 
Mastin,  20  Colo.  App.  488,  79  Pac. 
973;  Bichardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  70  Pac. 
546. 

Connectlciit.  De  Nunzio  v.  De  Nun- 
zio,  90  Conn.  342,  97  Atl.  323;  Colt  v. 
Ives,  31  Conn.  25,  81  Am.  Dee.  161. 

Oeoigia.  Hamil  v.  Flowers,  133  Ga. 
216,  65  S.  E.  961 ;  Hightower  v.  Ansley, 
126  Ga.  8,  7  Ann.  Cas.  927,  54  S.  E. 
939;  People's  Nat.  Bank  v.  Cleveland, 
117  Ga.  908,  44  S.  E.  20;  Small  v.  Wil- 
son, —  Ga.  App.  — ,  93  S.  E.  518. 

Idalio.  Watson  v.  Molden,  10  Idaho 
570,  79  Pac.  503. 

HUnols.  WuUer  v.  Chuse  Grocery 
Co.,  241  111.  398,  28  L.  B.  A.  (N.  S.) 
128,  132  Am.  St.  Bep.  216,  16  Ann. 
Cas.  522,  89  N.  B.  796;  Pease  v.  Chi- 
cago  Crayon  Co.,  235  HI.  391,  18  L.  B. 
A.  (N.  S.)  1158,  14  Ann.  Cas.  263,  85 
N.  B.  619,  aff'g  138  HI.  App.  513; 
Cummings  v.  People,  211  111.  392,  71 
N.  E.  1031;  Greenleaf  v.  Board  Beview 
Morgan  Co.,  184  HI  226,  75  Am.  St. 
Bep.  168,  56  N.  E.  295;  Union  Nat. 
Bank  of  Chicago  v.  Byram,  131  lU.  92, 
22  N.  B.  842;  Cooper  v.  Corbin,  105  HI. 
224;  Fahrig  v.  Milwaukee  ft  Chicago 
Breweries,  Ltd.,  113  HI.  App.  525. 

Tndlana.  Boone  v.  Van  Gorder,  1G4 
Ind.  499,  108  Am.  St.  Bep.  314,  74  N. 
E.  4;  Citizens'  St.  B.  Co.  v.  Bobbins, 
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128  Ind.  449,  12  L.  B.  *A.  408,  25  Am. 
St  Bep.  445,  26  N.  E.  116;  Weyer  v. 
Seeond  Nat.  Bank,  57  Ind.  198. 

Iowa.  Morrow  v.  Gk>uld,  145  Iowa  1, 
25  L.  B.  A.  (N.  S.)  384,  123  N.  W.  743; 
Allen  v.  Pegram,  16  Iowa  163. 

Kannaa  Gulp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273. 

Kentncky.  Chappell  v.  Ghappell, 
124  Ky.  691,  99  S.  W.  959;  Thurber  v. 
Crump,  86  Ky.  408,  6  S.  W.  145;  Elk- 
ht>rn  Land  &  Improvement  Co.  v. 
ChUders,  30  Ky.  L.  Bep.  1121,  100  8. 
W.  222. 

Lonlrtana.  State  v.  Board  of  Asses- 
sors, 48  La.  Ann.  35,  18  So.  753. 

BCaine.  Hagar  v.  Union  Nat.  Bank, 
63  Me.  509. 

l^arylaiid.  Baltimore  y.  Allegany 
County  Com'rs,  99  Md.  1,  57  Atl.  632; 
Lowndes  v.  Cooch,  87  Md.  478,  40  L. 
B.  A.  380,  39  Atl.  1045. 

Maflsachiuetts.  Bellows  Falls  Power 
Co.  V.  Com.,  222  Mass.  51,  Ann.  Cas. 
1916  C  834,  109  N.  E.  891;  Herbert  v. 
Simson,  220  Mass.  480,  L.  B.  A.  1915  D 
733, 108  N.  E.  65;  Baker  v.  Davie,  211 
Mass.  429,  37  L.  B.  A.  (N.  S.)  944,  97 
N.  E.  1094. 

Mlcblgaa.  Jellenik  v.  Huron  Copper 
Min.  Co.,  177  U.  S.  1,  44  L.  Ed.  647, 
rev'g  on  other  grounds  82  Fed.  778. 

MLssoQZl.  Addis  v.  Swofford,  180  S. 
W.  548;  Brinkerhoff-Farris  Trust  & 
Savings  Co.  v.  Home  Lumber  Co.,  118 
Mo.  447,  24  S.  W.  129;  Bank  of  Atchi- 
son County  y.  Durfee,  118  Mo.  431,  40 
Am.  St.  Bep.  396,  24  S.  W.  133; 
Armour  Bros.  Banking  Co.  v.  St.  Louis 
Nat.  Bank,  113  Mo.  12,  35  Am.  St. 
Bep.  691,  20  S.  W.  690;  Chandler  v. 
Blanke  Tea  &  Coffee  Co.,  183  Mo.  App. 
91,  165  S.  W.  819;  Banta  v.  Hubbell, 
1«7  Mo.  App.  38,  150  S.  W.  1089; 
Carthage  Nat.  Bank  v.  Poole,  160  Mo. 
App.  133,  141  S.  W.  729;  Crenshaw  v. 
Columbian  Min.  Co.,  110  Mo.  App.  355, 
86  S.  W.  260;  Caffery  v.  Choctaw  Coal 


&  Mining  Co.,  95  Mo.  App.  174,  68 
S.  W.  1049;  .Withers  v.  Lafayette 
County  Bank,  67  Mo.  App..  115. 

Nebraska.  Williams  v.  Lowe,  4  Neb. 
282,  aff 'd  94  U.  S.  650,  24  L.  Ed.  216. 

New  Hampdiire.  Champollion  v. 
Corbin,  71  N.  H.  78,  51  Atl.  674. 

New  Jersey.  Morris  v.  Hassong 
Dyeing  Mach.  Co.,  81  N.  J.  Eq.  256,  86 
Atl.  1026;  Broadway  Bank  v.  Me- 
Elrath,  13  N.  J.  Eq.  ^4. 

New  York.  In  re  Jones,  172  N.  Y. 
575,  60  L.  B.  A.  476,  65  N.  E.  570;  Peo- 
ple V.  Grif  enhagen,  167  App.  Div.  572, 

152  N.  Y.  Supp.  679;  In  re  Osborne, 

153  App.  Div.  312,  138  N.  Y.  Supp.  18; 
Lane  v.  Albertson,  78  App.  Div.  607, 
79  N.  Y.  Supp.  947. 

Nortb  OSoolina.  Evans  v.  Monot, 
57  N.  C.  227. 

Oklaboma.  Litchfield  v.  Henson  Oil 
Co.,  157  Pac.  137;  Haynes  v.  Brown, 
18  Okla.  389,  89  Pac.  1124;  First  Nat. 
Bank  of  Sulphur  Springs  v.  Stribling, 
16  Okla.  41,  86  Pac.  512. 

Oregon.  Ankeny  v.  Blakley,  44  Ore. 
78,  74  Pac.  485;  Slemmons  v.  Thomp- 
son, 23  Ore.  215,  31  Pac.  514. 

PennsylYBiila^  Wilkes-Barre  De- 
posit &  Savings  Bank  v.  Wilkes-Barre, 
148  Pa.  St.  601,  24  Atl.  111. 

TenneflBee.  Herring  v.  Buskin  Co- 
operative Ass'n,  52  S.  W.  327;  Nash' 
ville  Trust  Co.  v.  Weaver,  102  Tenn. 
66,  50  S.  W.  763;  Gates  v.  Baxter,  97 
Tenn.  443,  37  S.  W.  219;  Memphis  Ap- 
peal Pub.  Co.  V.  Pike,  9  Heisk.  697. 

Utah.  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.  672. 

▼Irgmia.  Com.  v.  WilUams'  Ez'r, 
102  Va.  778,  1  Ann.  €aa.  434,  47  S.  B. 
867. 

Washington.  Whitfield  v.  Nonpariel 
Consol.  Copper  Co.,  67  Wash.  286,  41 
L.  B.  A.  (N.  S.)  187,  123  Pac.  1078; 
Gamble  v.  Dawson,  67  Wash.  72,  Ann. 
Cas.  1913  T>  501,  120  Pac.  1060. 

West  Virginia.     Lipscomb's  Adm'r 
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wholly  or  chiefly  of  real  estate,**  although  there  were  some  early  deci- 


V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  E.  392. 

WiflCODSln.  Farmers'  Mercantile  A 
Supply  Co.  V.  Laun,  146  Wis.  252,  131 
N.  W.  366;  In  re  Klaus,  67  Wis.  401, 
29  N.  W.  582. 

Shares  of  stock  will  pass  under  a 
conveyance,  or  devise  and  bequest,  of 
all  the  grantor's  or  testator's  "prop- 
erty, real  and  personal."  Feekheimer 
V.  National  Exch.  Bank,  79  Va.  80. 

*  *  Statutes  may,  and  not  infrequently 
do,  declare  them  personal  property; 
but  if  a  larger  legislative  intent  is  not 
apparent,  such  statutes  are  construed 
as  merely  declaratory  of  the  known 
rule  of  the  common  law."  Nelson  v. 
Owen,  113  Ala.  372,  21  So.  75. 

S2  United  States.    Jellenik  v.  Huron 
Copper  Min.  Co.,  177  U.  S.  1,  44  L.  Ed.- 
647,  rev'g  on  other  grounds  82  Fed. 
778;  McKane  v.  Burke,  132  Fed.  688. 

Alabama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75. 

OaUfomia^  Mattingly  v.  Boach,  84 
Cal.  207,  23  Pae.  1117;  tregear  v. 
Etiwanda  Water  Co.,  76  Cal.  537,  9 
Am.  St.  Bep.  245,  18  Pac.  658.  See 
also  Wait  v.  Kern  Biver  Mining,  Mill- 
ing &  Developing  Co.,  157  Cal.  16, 106 
Tac.  98. 

Colorado.  Struby-Estabrook  Mer- 
cantile Co.  V.  Davis,  18  Colo.  93,  36 
Am.  St.  Bep.  266,  31  Pac.  495;  Talcott 
V.  Mastin,  20  Colo.  App.  488,  79  Pac. 
973;  Bichardson  v.  Longmont  Supply 
Ditch  Co.,  19  Colo.  App.  483,  76  Pac. 
546. 

Oonnectlcat.  North  v.  Forest,  15 
Conn.  400. 

Georgia.  Southwestern  B.  Co.  v. 
Thomason,  40  Ga.  408. 

Idaho.  Watson  v.  Molden,  10  Idaho 
570,  79  Pac.  503. 

Illlliois.  Cummings  v.  People,  211 
111.  392,  71  N.  E.  1031;  Saup  v.  J.  S. 
Morgan  k  Co.,  108  111.  326;  Cooper  v. 
Corbin,  105  Dl.  224. 


Indiana.  Seward  v.  Bising  Sun,  79 
Ind.  351;  Manns  v.  Brookville  Nat. 
Bank,  73  Ind.  243;  Weyer  v.  Second 
Nat.  Bank,  57  Ind.  198. 

Iowa.  Allen  v.  Pegram,  16  Iowa 
163. 

Kentucky.  Elkhorn  Land  &  Im- 
provement Co.  V.  Childers,  30  Ky.  L. 
Bep.  1121,  100  S.  W.  222. 

Mttteaclmaetts.  Herbert  v.  Simson, 
220  Mass.  480,  L.  B.  A.  1915  D  733, 
108  N.  B.  65;  Tippets  v.  WaJker,  4 
Mass.  595;  Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90,  19  Am,  Dec.  306. 

Minnesota.  Baldwin  v.  Canfield,  26 
Minn.  62,  1  N.  W.  585. 

Nebraska.  York  Park  Bldg.  Ass'n 
v.  Barnes,  39  Neb,  854,' 58  N.  W.  440. 

Nerw  Hampslilre.  Champollion  v. 
Corbin,  71  N.  H.  78,  51  Atl.  674. 

New  York.  In  re  Jones,  172  N.  Y. 
575,  60  L.  B.  A.  476,  65  N.  B.  670; 
Bank  of  Attica  v.  Manufacturers'  & 
Traders'  Bank,  20  N.  Y.  501. 

Obio.  Bradley  v.  Bauder,  36  Ohio 
St.  28,  38  Am.  Bep.  547;  Johns  v. 
Johns,  1  Ohio  St.  350. 

Peoneyivania.  McKeen  v.  County  of 
Northampton,  49  Pa.  St.  519,  88  Am. 
Dec.  515. 

Bliode  Idaad.  Dyer  v.  Osborne,  11 
B.  I.  321,  23  Am.  Bep.  460;  Arnold  v. 
Buggies,  1  B.  I.  165. 

Soutli  Carolina.  Blake  v.  Jones, 
Bailey  Eq.  141,  21  Am.  Dec.  530. 

Teonessee.  Herring  v.  Buskin  Co- 
operative Ass'n,  52  S.  W.  327;  Catea 
V.  Baxter,  97  Tenm.  443,  37  S.  W.  219. 

Kngland.  Humble  v.  Mitchell,  11  A. 
&  E.  205;  Bussell  v.  Temple,  3  Dane 
Abn  108;  Bradley  v.  Holdsworth,  3  M. 
k  W.  422;  Bligh  v.  Brent,  2  Y.  &  Coll. 
268. 

"A  share  of  stock  certainly  is  not 
real  estate,  and  hence  it  must  fall 
within  the  definition  of  personal  prop- 
erty; and  still  it  may  represent  an  in^ 
terest  in  either  real  or  personal  prop* 


V  Priv.  Corp.— 60 
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sions  to  the  contrary.^  This  neeessarily  follows  &om  the  fact  that 
the  property  of  a  corporation  does  not  belong,  in  law,  to  the  stock- 
holders, but  to  the  corporation  as  a  distinct  legal  entity  or  artificial 
person,^  and  the  right  of  the  stockholder  is  merely  the  right  to  partici- 
pate in  the  management  of  the  corporation,  in  any  dividends  which 
may  be  declared  from  profits,  and  ultimately  in  the  distribution  of 
what  remains  of  its  assets,  on  dissolution,  after  payment  of  its  debts.*^ 
By  statute  in  at  least  one  state,  however,  shares  of  stock  in  manufac- 
turing corporations  are  declared  to  be  realty.** 

In  accordance  with  the  doctrine  that  shares  of  stock  are  personal 
property,  it  has  been  held  that  shares  of  stock,  although  the  property 
of  the  corporation  consists  of  land,  are  personal  property  for  the  pur- 
pose of  determining  their  situs  for  the  purposes  of  taxation,''  and  a 
tax  thereon  is  a  personal  tax.^    For  some  purposes,  however,  the  situs 


erty. ' '  Morrow  v.  Gk)uld,  146  Iowa  1, 
25  L.  R.  A.  (N.  a)  384, 123  N.  W.  743. 

The  Georgia  code  expressly  provides 
that  shares  of  stock  in  a  corporatioa 
*' holding  lands,  or  a  franchiee  in  or 
over  lands,  are  personalty."  Hamil 
V.  Flowers,  133  Ga.  216,  65  8.  E.  961; 
People's  Nat.  Bank  v.  Cleveland,  117 
Ga.  008,  44  8.  E.  20. 

W  Welles  V.  Gowles,  2  Conn.  567; 
Copeland  v.  Copeland,  7  Bush  (Ky.) 
349;  Price  v.  Price's  Heirs,  6  Dana 
(Ky.)  107;  Coombs  v.  Jordan,.  3  Bland 
(Md.)  284,  22  Am.  Dec.  236.  And  see 
Meason's  Estaite,  4  Watts  (Pa.)  341; 
Tomlinson  v.  Tomlinson,  9  Beav.  459. 

There  havo  been  instances  in  which 
the  charter  of  a  corporation,  or  3ome 
other  statute^  has,  for  the  purposes 
of  inheritance,  declared  its  shares  to 
be  real  property.  See  Cooper  v. 
Swamp  Canal  Co.^  2  Murph.  (N.  C.) 
195. 

MSee  §  25,  supra,  and  f  3433,  infra. 

85  See  §3417,  supra. 

M  South  Carolina  Qiv.  Code  1912, 
i  2805;  1  Code  of  Laws  1912^  p.  769, 
provides  that  stocks  representing 
shares  in  manufacturing  corporations 
shall  be  deemed  realty,  but  that  the 
same  may  be  transferred  in  the  same 
manner   as   shares  in   any   other   cor- 


poration, and  that  they  shall  not  be 
subject  to  any  claim  of  dower,  shall 
be  subject  to  debts  in  execution,  or 
•upon  attachment  in  the  same  manner 
as  stocks  in  other  corporations  and  to 
the  laws  of  distribution  of  deceased 
intestate's  estate,  as  if  the  same 
were  personal  property.  Shares  of 
stock  in  other  corporations  except 
railroad  and  banking  corporations,  are 
declared  to  be  personal  property  by 
Id.  §  2784(D). 

S7  Chesebrough  v.  City  &  County  of 
San  Francisco,  153  Cal.  559,  96  Pac. 
288;  Greenleaf  v.  Board  Be  view  Mor- 
gan Co.,  184  m.  226,  75  Am.  St.  Bep. 
168,  56  N.  E.  295;  McKean  v.  County 
of  Northampton,  49  Pa.  St.  519,  88 
Am.  Dec.  515;  Dyer  ▼.  Osborne,  H 
B.  I.  321,  23  Am.  Bep.  460.  See  also 
In  re  Newcomb^s  Estate,  71  N.  Y. 
App.  Div.  606,  76  N.  Y.  Supp.  222, 
aff'd  172  N.  Y.  608,  64  N.  E.  1123- 
And  see  the  chapter  oa  Taxation, 
infra. 

M  Saup  V.  J.  S.  Morgan  &  Co.,  10^ 
ni.  326 ;  Cooper  v.  Corbin,  105  DL  224. 

They  are  to  be  regarded  as  pei^ 
sonalty  for  the  purposes  of  the  trans- 
fer tax  on  the  death  of  the  owner. 
In  re  Jones,  172  N.  Y.  575,  60  L.  B.  A. 
476,  65  N.  E.  570. 
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of  shares  of  stock  is  at  the  domicile  of  the  corporation,  and  not  at  the 
domicile  of  the  stockholder,  as  in  the  case  of  personal  property  g&[x- 
erally.^  It  has  also  been  held  that  shares  of  stock  are  personal  prop- 
erty for  the  purposes  of  sale  *•  or  mortgage ;  •*  that  they  are  personalty 
within  the  rule  permitting  an  infant  to  avoid  his  contracts  concerning 
personal  property ;  '*  that  they  are  not  land,  nor  an  interest  in  land, 
within  the  clause  of  the  statute  of  frauds  requiring  a  memorandum 
in  writing  in  the  case  of  contracts  for  the  sale  of  land  or  an  interest 
therein ;  ^  that,  on  the  death  of  the  owner,  they  go,  at  common  law, 
to  his  executor  or  administrator,  as  personalty,  and  not  to  his  heirs 
as  realty,  and  will  pass  as  personalty  under  the  statutes  of  descent 
and  distribution ;  ^  that  a  will  disposing  of  shares  in  a  corporation 


They  are  within  a  statute  providing 
that  personal  property  shaU  be  sB- 
sessed  at  its  true  cash  value.  Ankeny 
T.  Blakley,  44  Ore.  76,  74  Pae.  485. 

They  are  within  a  constitntional 
provision  that  personal  property  shaU 
be  subject  to  taxation  in  the  county 
or  city  where  the  owner  resides,  and 
not  elsewhere.  Baltimore  v.  Alle- 
gany County  Com'rs,  99  Md.  1,  57 
Atl.  032. 

See  also  the  chapter  on  Taxation, 
infra. 

99  See  §  3434,  infra. 

SOMatUngly  v.  Boach,  84  CaL  207, 
23  Pac.  1117;  Mountain  Water  Works 
Const.  Co.  V.  Holme,  49  Colo.  412,  113 
Pac.  501;  Allen  v.  Pegram,  16  Iowa 
103. 

Shares  of  stock  are  personal  prop- 
erty within  the  meaning  of  a  statu- 
tory provision  that  authority  to  sell 
personal  property  includes  authority 
to  warrant  the  title  of  the  principal 
and  the  quality  and  quantity  of  the 
property.  Browne  v.  San  Gabriel 
Biver  Bock  Co.,  22  Cal.  App.  682,  136 
Pac.  542,  544. 

Common  stock  comes  within  the 
rules  of  equity  governing  agreements 
to  sell  and  deliver  specific  personal 
property,  including  those  as  to  spe- 
cific performance.  Bernier  v.  Griscom- 
Spencer  Co.,  161  Fed.  438. 

That  they  may  be  sold  and  tran3- 


f erred  as  other  personal  property,  see 
subd.  xvin,  infra,  this  chapter. 

SI  Manns  v.  Brookville  Nat.  Bank, 
73  Ind.  243. 

As  to  mortgages  of  shares  of  stock, 
see  subd.  zzvi,  infra,  thiB  chapter. 

MWuller  V.  Chu3e  Grocery  Co.,  241 
HI.  398,  28  L.  B.  A.  (N.  S.)  128, 
132  Am.  St.  Bep.  216,  16  Ann.  Cas. 
522,  89  N.  E.  796. 

S8  Watson  V.  Molden,  10  Idaho  570, 
79  Pac.  503;  Humble  v.  Mitchell,  11 
A.  ft  E.  205;  Bradley  v.  Holdsworth, 
3  M.  ft  W.  422. 

'  See    also    subd.    zzv,    infra,    this 
chapter. 

t4XTnit«d  Statea  London,  P.  ft  A. 
Bank  v.  Aronstein,  117  Fed.  601. 

Indiana-  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198. 

Kentucky.  Com.  v.  Peebles,  134  £y. 
121,  23  L.  B.  A.  (N.  S.)  1130,  20  Ann. 
Cas.  724,  119  S.  W.  774;  ChappeU  v. 
Chappell,  124  Ky.  691,  99  S.  W.  959; 
Elkhorn  Land  ft  Improvement  Co.  v. 
ChUders,  30  Ky.  L.  Bep.  1121,  100 
S.  W.  222. 

Mew  HampaMre.  Champollion  v. 
Corbin,  71  N.  H.  78,  51  Atl.  674. 

New  York.  See  Lockwood  v.  United 
States  Steel  Corporation,  209  N.  Y. 
37?,  L.  B.  A.  1915  C  471,  103  N.  E. 
697,  rev'g  153  App.  Div.  655,  138  N. 
Y.  Supp.  725;  In  re  Jones,  172  N.  Y. 
575,  60  L.  B.  A.  476,  65  N.  E.  570; 
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owning  land  need  not  be  executed  in  accordance  with  the  provisions  of 
the  statute  of  frauds  relating  to  wills  devising  land ;  ^  that  the  con- 
struction and  effect  of  a  will  bequeathing  stock  is  governed  by  the 
law  of  the  testator's  domicile,  as  is  the  case  in  respect  to  wills  of  per- 
sonalty generally ;  ^  that  a  prohibition  against  loans  by  a  corporation 
on  real  estate  security  does  not  prohibit  loans  on  the  security  of  stock 
in  a  corporation  owning  land ;  '^  that  a  mortgage  or  deed  of  trust  of 
shares  of  stock  is  governed  by  the  law  relating  to  mortgages  of  per- 
sonal property ;  ^  and  that  an  action  on  a  subscription  to  stock  is  not 
an  action  upon  a  contract  for  the  sale  of  real  estate,  within  a  statute 
relating  to  the  jurisdiction  of  courts.  •• 


§  3430.  Are  mcorporeal  and  intaogible  property.    Though  shares 
of  stock  are  property ,*•  they  are  intangible  and  incorporeal  property,** 


Lane  v.  Albertson,  78  App.  Div.  807, 
79  N.  Y.  Supp.  947. 

Nortb  OvroUna.  Evan^  v.  Monot, 
57  N.  C.  227. 

Ohio.  Bradley  v.  Bauder,  36  Ohio 
8t.  28,  38  Am.  Bep.  547. 

Pennsj^lvanla.  Catherwood  v.  Guar- 
antee Sb  Safe  Deposit  Co.,  252  Pa. 
466,  97  Atl.  703;  In  re  Wood's  Appeal, 
92  Pa.  St.  379,  37  Am.  Bep.  694; 
Bohlen's  Estate,  75  Pa.  St.  304. 

Utah.  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.  672. 

Virginia.  Com.  v.  WiUiams'  Ex'r, 
102  Va.  778,  1  Ann.  Caa.  434,  47  S.  E. 
867. 

England.  Bussell  v.  Temple,  3  Dane 
Abr.  108. 

The  administrator  is  entitled  to 
take  possession  of  them,  and  may 
maintain  an  action  for  damages  for 
their  conversion.  Coray  v.  Perry  Ir- 
rigation Co.,  —  Utah  — ,  166  Pac.  672. 

SSBridgman  v.  Keokuk,  72  Iowa 
42,  33  N.  W.  355;  Bligh  v.  Brent,  2  Y. 
&  Coll.  268.  Contra,  Welles  v.  Cowles, 
2  Conn.  567. 

86  Lowndes  v.  Cooch,  87  Md.  478, 
40  L.  B.  A.  380,  39  Atl.  1045. 

S7  Baldwin  v.  Canfield,  26  Minn.  62, 
1  N.  W.  585. 

3tTregear  v.  Etiwanda  Water  Co., 


76  Cal.  537,  9  Am.  St.  Bep.  245,  18 
Pac.  658;  Gates  ▼.  Baxter,  97  Tonn. 
443,  37  S.  W.  219.  Compare  William- 
son y.  New  Jersey  Southern  B.  Co., 
26  N.  J.  Eq.  398. 

In  Spalding  v.  Paine 's  Adm'r,  81 
Ky.  416,  5  Ky.  L.  Bep.  391,  it  wag 
held  that  a  mortgage  of  stock  was 
not  a  mortgage  of  personal  property 
within  the  meaning  of  the  recording 
acts. 

WTork  Park  Bldg.  Ass'n  v.  Barnes, 
39  Neb.  834,  58  N.  W.  440. 

40  See  §3429,  supra. 

41  United  States.  Hawley  v.  Maiden, 
232  U.  S.  1,  58  L.  Ed.  477,  Ann.  Cas. 
1916  d  842,  aff'g  204  Mass.  138,  90 
N.  E.  415;  Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  490,  22  L.  Ed.  189. 

Alabama.  Nabring  v.  Bank  of  Mo- 
bile, 58  Ala.  204. 

Artcanaae.  Deutschman  v.  Byrne, 
64  Ark.  Ill,  40  S.  W.  780. . 

OUif omia.  Bell  v.  Bank  of  Califor- 
nia, 153  Cal.  234,  94  Pac.  889;  Payne 
v.  Elliot,  54  Cal.  339,  35  Am.  Bep.  80. 

Oonnecttcnt.  Barber  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  191 2D  951,  80 
Atl.  791. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

Georgia.    Hightower  v.  Ansley,  126 


5620 


Ch.  56] 


Stock  and  Stockholders 


[§3430 


existing  only  in  abstract  legal  contemplation.**    Therefore  they  are 
incapable  of  actual  manual  delivery,**  or  of  being  taken  into  actual 


Ga.  8,  7  Ann.  Cas.  927,  54  8.  £.  939; 
Small  V.  Wilson,  —  Ga.  App.  — ^  93 
S.  E.  518. 

Iowa.  Allen  v.  Peg^am,  16  Iowa 
163. 

LonUdaiia.  Sinnott  v.  Hibernia  Nat. 
Bank,  105  La.  705,  30  So.  233. 

MaaaachiiBetta.  Bellows  Falls  Pow- 
er Co.  V.  Com.,  222  Mass.  51,  Ann.  Cas. 
1916  C  834,  109  N.  £.  891. 

^ciAhigfl.n,  Van  Norman  v.  Jackson 
Circuit  Judge,  45  Mich.  204,  7  N.  W. 
796. 

MlBsoiirL    Foster  v.  Potter,  37  Mo. 

525;  Dean  Rapid  Tel.  Co.  v.  Howell, 

162  Mo.  App.  100,  144  S.  W.  135. 

-  Montana.    See  Leyson  v.  Davis,  17 

*  Mont.  220,  31  L.  B.  A.  429,  42  Pac. 

775. 

New  Hampahlre.  S|criptnre  v. 
Franeestown  Soapstone  Co.,  50  N.  H. 
571. 

New  Jersey.  Princeton  Bank  v. 
Crozer  &  Moore,  22  N.  J.  L.  383,  53 
Am.  Dec.  254. 

New  York.  Plimpton  y.  Bigelow, 
93  N.  Y.  592;  Burrall  v.  Bushwick  B. 
Co.,  75  N.  Y.  211;  Wilson  v.  Little,  2 
N.  Y.  443,  51  Am.  Dec.  307. 

North  OaroUna.  Evans  v.  Monot, 
57  N.  C.  227.     ' 

Soutli  Dakota.  State  Banking  & 
Trust  Co.  V.  Taylor,  25  S.  D.  577,  29 
L.  R.  A.  (N.  S.)  523,  127  N.  W.  590. 

Texas.  Presnall  v.  Stockyards  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
873. 

ti^tah.  See  Coray  v.  Perry  Irriga- 
tion Co.,  166  Pac.  672. 

VirglnlA.  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  R.  A.  155,  86 
Am.  St.  Rep.  898,  39  S.  E.  126. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  R.  A. 
670, 107  Am.  St.  Rep.  938,  49  8.  E.  392. 

A  share  of  stock  is  an  "incorporeal 
intangible  thing." 


Alabama.  Commercial  Fire  Ins.  Co. 
V.  Board  Revenue  Montgomery  Co., 
99  Ala.  1,  42  Am.  St.  Rep.  17,  14  So. 
490. 

Axlsona.  Hook  v.  Hoffman,  16 
Ariz.  640,  147  Pae.  722. 

Oallfomla.  Ashton  v.  Heydenfeldt, 
124  Cal.  14,  56  Pac.  624. 

MIlBBOurl.  Armour  Bros.  Banking 
Co.  V.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Rep.  691,  20  S.  W.  690; 
Caffery  v.  Choctaw  Coal  k  Mining  Co., 
95  Mo.  App.  174,  68  S.  W.  1049. 

Nebraska.  Mann  v.  German- Ameri- 
can Inv.  Co.,  70  Neb.  454,  97  N.  W. 
600. 

New  York.  In  re  Osborne,  153  App. 
Div.  312,  138  N.  Y.  Supp.  18. 

Pennsylvania.  Neiler  k  Warren  v. 
Kelley,  69  Pa.  St.  403,  407. 

"In  many  respects  stock  is  treated 
as  tangible  personal  property,  but  still 
it  is,  after  all,  a  peculiar  species  of 
property  sui  generis."  Chtes  v.  Bax- 
ter, 97  Tenn.  443,  37  S.  W.  219. 

"A  share  of  bank  stock  may  be  in 
itself  intangible,  but  it  represents 
that  which  is  tangible.  It  represents 
money  or  property  invested  in  the 
capital  stock  of  the  bank."  Tappan 
V.  Merchants'  Nat.  Bank,  19  Wall. 
(U.  S.)  490,  22  L.  Ed.  189. 

4«  Burrall  v.  Bushwick  R.  Co.,  75 
N.  Y.  211. 

At  common  law  "they  were  consid- 
ered incorporeal,  intangible  things 
which  existed  in  idea."  Payne  v. 
Elliot,  54  Cal.  339,  35  Am.  Rep.  80. 

48  United  States.  McAllister  v. 
Kuhn,  96  U.  S.  87,  24  L.  Ed.  615. 

Alabama.  Nabring  v.  Bank  of  Mo- 
bile, 58  Ala.  204. 

New  York.  Burrall  v.  Bushwick  R. 
Co.,  75  N.  Y.  211 ;  Wilson  v.  Little,  2 
N.  Y.  443,  51  Am.  Dec.  307. 

North  Carolina.  Evans  v.  Monot, 
57  N.  C.  227. 
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possession.**  And  it  follows  neither  replevin  **  nor  detinue  *®  will  lie 
for  the  recovery  of  shares  of  stock  as  distinguished  from  the  certificates 
representing  ,the  same,  since  they  are  incapable  of  indentification  or 
seizure  under  the  writ.  For  the  same  reason,  while  a  person  may  be 
the  owner  of  shares  of  the  stock  of  a  corporation,  and  he  may  compel 
the  corporation  to  deliver  to  him  evidence  of  his  right  in  the  form  of 
fttock  certificates,*^  he  cannot  compel  it  to  deliver  to  him  the  shares; 
and  therefore  an  action  cannot  be  maintained  for  its  refusal  to  do  so.** 


§3431.  Shares  of  stock  as ''cbosea  in  action,"  "credits/' "debts," 
"money,"  or  "securities."  Shares  of  stock  in  corporations  are 
sometimes  spoken  of  as  ^'choses  in  action,"  *^  or  as  being  in  the  nature 


Texas.  Preenall  v.  Stock7ard3  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
873. 

Wast  Virgliiia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L,  E.  A. 
670,  107  Am.  St.  Bep.  938,  40  S.  E. 
S92, 

MAJAbsma.  Nabring  v.  Bank  of 
Mobile,  56  Ala.  204. 

Arkansas.  D^utschman  v.  Byrne, 
64  Ark.  Ill,  40  8.  W.  780. 

OaUfomia.  Payne  v.  Elliot,  54  Cal. 
339,  35  Am.  Bep.  80. 

Ooimecticnt.  Barber  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  1912  D  951,  80 
Atl.  791. 

Delawara.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

MicWgan.  Van  Norman  v.  Jaekson 
Circuit  Judge,  45  Mich.  204,  7  N.  W. 

796. 

MiflBonxi.  Foster  v.  Potter,  37  Mo. 
525;  Dean  Bapid  Tel.  Co.  v.  Howell, 
162  Mo.  App.  100,  144  8.  W.  135; 
Caffery  y.  Choctaw  Coal  &  Mining  Co., 
f5  Mo.  App.  174,  68  8.  W.  1049. 

New  ToKk.  Plimpton  v.  Bigelow, 
93  N.  Y.  592. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  8t.  Bep.  938,  49  8.  E. 
392. 

46Ben  y.  Bank  of  California,  153 
Cal.  234,  94  Pac.  889;  Ashton  v.  Hey- 
denfeldt,  124  Cal.  14,  56  Pac.  624. 


But  repleyin  will  lie  to  recover  a 
certificate  of  stock.    8ee  §  3426,  supra. 

46  Small  V.  Wilson,  —  Ga.  App.  — , 
93  8.  E.  518. 

47  See  §  3483,  infra. 

46Burrall  y.  Bushwick  B.  Co.,  75 
N.  Y.  211. 

48  United  States.  Tucker  v.  Curtin, 
148  Fed.  92d;  Allen-West  Commission 
Co.  V.  Grumbles,  129  Fed.  287;  Church 
y.  Citizens'  St.  B.  Co.,  78  Fed.  526. 

Alabama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75;  Nabring  v.  Bank  of 
Mobile,  58  Ala.  204. 

Delaware.  Allen  y.  Stewart,  7  Del. 
Ch.  287,  44  Atl.  786. 

District  of  Oolnnibia.  Keyser  y. 
Hitz,  2  Mackey  473. 

Cteorgia.  Owens  y.  Atlanta  Trust  & 
Banking  Co.,  122  Ga.  521,  50  S.  £.  379. 

nUnoig.  First  Nat.  Bank  y.  Smith, 
65  111.  44.  See  .Miller  y.  Doran,  151 
lU.  App.  527,  aff'd  245  Bl.  200,  91 
N.  E.  1039. 

Iowa.  Warren  y.  Dayenport  Fire 
Ins.  Co.,  31  Iowa  464. 

Eentacky.  Spalding  y.  Paine '3 
Adm'r,  81  Ky.  416,  5  Ky.  L.  Bep.  391. 

Massachnfletts.  Bellows  Falls  Pow- 
er Co.  y.  Com.,  222  Mass.  51,  Ann.  Cas. 
1916  C  834,  109  N.  E.  891;  Stan  wood 
y.  Stan  wood,  17  Mass.  57;  Fisher  v. 
Essex  Bank,  5  Gray  373. 

MlaaoorL  poster  y.  Potter,  37  Mo. 
525;  Caffery  y.  Choctaw  Coal  &  Min- 
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of  choses  in  action,'^  and  they  have  been  held  to  be  within  a  proTision 
of  the  statute  of  frauds  relative  to  the  sale  of  choses  in  action.^^    But 
there  is  authority  to  the  eflfect  that  they  are  not  choses  in  actiori.'* 
A  share  of  stock  is  not  a  credit,**  nor  a  debt  owing  by  the  corpora- 


va^  Co.,  95  Mo.  App.  174,  68  8.  W. 
1040;  Vanstone  v.  Goodwin,  42  Mo. 
App.  39. 

Montana.  Bee  Leyson  v.  Davis,  17 
Mont.  220,  31  L.  B.  A.  429,  42  Pac. 
775,  writ  of  error  dismissed  170  U.  S. 
36,  42  L.  Ed.  939. 

Kew  York.  Denton  v.  Livingston,  9 
Johns.  96,  6  Am.  Dec.  264. 

Pennsylyania.  Com.  y.  Crompton, 
337  Pa.  St.  138,  20  Atl.  417;  People '3 
Bank  of  Philadelphia  v.  Knrtz,  99  Pa. 
St.  344,  44  Am.  Bep.  112;  Slay  maker 
T.  Bank  of  Gettysburg,  10  Pa.  St.  373. 

Bhode  Island.  Arnold  v.  Buggies,  1 
B.  I.  165. 

T«mi688e».  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Bep.  752,  2  S.  W.  202;  Union  Bank  of 
Tennessee  v.  State,  9  Yerg.  490. 

Virginia.  First  Nat.  Bank  v.  Hol- 
land, 99  Va.  495,  55  L.  B.  A.  155,  86 
Am.  St.  Bep.  898,  39  S.  E.  126. 

West  Virginia.  Lipscomb's  Adm^r 
V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  E.  392. 

England.  Wildman  v.  Wildman,  9 
Ves.  174. 

50  United  States.     Hawley  v.  Mai- 
den, 232  U.  8.  1,  Ann.  Cajs.  1916  C  842, , 
58  L.  Ed.  477,  aff'g  204  Mass.  138,  90 
N.    E.   415;    Gundry   v.   Beakirt,   173 
Fed.  167. 

Arizona.  Hook  v.  Hoffman,  16 
Ariz.  540,  147  Pac.  722. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

Georgia.  Small  v.  Wilson,  —  Ga. 
App.  — ,  93  S.  E.  518. 

Illinois.  Magerstadt  v.  Schaefer, 
213  111.  351,  72  N.  E.  1063,  aff'g  110 
111.  App.  166;  Otis  v.  Gardner,  105  111. 
436;  Kellogg  v.  Stockwell,  75  111.  68; 
Bhea  v.  Powell,  24  111.  App.  77. 

Iowa.     Morrow  v.  Gould,  145  Iowa 


1,  25  L.  B.  A.  (N.  S.)  384,  128  N.  W. 
748. 

Kentucky.  Com.  v.  Peebles,  134 
Ky.  121,  23  L.  B.  A.  (N.  S.)  1130,  20 
Ann.  Cas.  724,  119  S.  W.  774. 

ICassadmsetts.  Herbert  v.  Simson, 
220  Mass.  480,  L.  B.  A.  1915  D  733, 
108  N.  E.  65;  Howe  v.  Starkweather, 
17  Mass.  240;  Hutchins  v.  State  Bank, 
12  Mete.  421. 

ICissonrl.  Dean  Bapid  Tel.  Co.  v. 
Howell,  162  Mo.  App.  100,  144  S.  W. 
135. 

New  Hampsblxe.  Champollion  v. 
Corbin,  71  N.  H.  78,  61  Atl.  674. 

Bliode  Island.  Talbot  v.  Talbot,  39 
B.  I.  72,  96,  Ann.  Cas.  1912  C  1221, 
78  Atl.  536. 

"There  i*  •  *  •  no  inconsist- 
ency in  saying  that  shares  of  stock 
are  in  the  nature  of  a  chose  in  action, 
and  in  also  holding  that  they  repre- 
sent an  interest  in  the  property  of  the 
corporation."  Morrow  v.  Gould,  146 
Iowa  1,  25  L.  B.  A.  (N.  S.)  384,  123 
N.  W.  743. 

SI  De  Nnnzio  v.  De  Nunzio,  90  Conn. 
342,  97  Atl.  823. 

M  Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  369. 

They  are  not  simply  and  purely 
choses  in  action  in  the  sense  that  open 
accounts  are  held  to  be.  Gates  v.  Bax- 
ter, 97  Tenn.  443,  37  8.  W.  219. 

At  common  law  a  share  of  stock 
was  not  a  chose  in  action.  Norton  v. 
Nerton,  43  Ohio  St.  609,  8  N.  E.  348. 
See  also  Ashley  v.  Quintard,  90  Fed. 
84. 

M  Smith  V.  Crescent  City  Live-Stoek 
Landing  k  Slaughter-House  Co.,  80 
La.  Ann.  1378;  Thayer  v.  Wathen,  17 
Tex.  Civ.  App.  382,  44  S.  W.  906. 

In  Louisiana  stock  is  property  and 
not  a  credit.    New  Orleans  Nat.  Bank- 
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tion  to  the  stockholder**  in  the  sense  in  which  the  term  is  generally 
used. 


ing  Aaa'n  v.  P.  L.  Wiltz  &  Co.,  10 
Fed.  330. 

Shares  are  not  credits  within  the 
meaning  of  a  statute  allowing  the  de- 
duction of  debts  from  moneys  and 
credits  for  the  purposes  of  taxation. 
Morrill  v.  Bentley,  150  Iowa  677,  130 
N.  W.  734;  Bridgman  v.  Keokuk,  72 
Iowa  42,  33  N.  W.  355. 

"Stock  in  corporations  ordinarily 
*  *  *  is  not  a  credit,  it  is  not  an 
indebtedness  to  its  owner,  but,  on 
the  contrary,  is  an  interest  in  the 
property  of  the  corporation.  Its 
owner  holds  an  equitable  interest  in 
the  property  of  the  corporation,  which 
is  represented  by  the  term  'stock,' 
and  the  extent  of  his  interest  is  de- 
scribed" by  the  term  'shares.'  The 
expression  'shares  of  stock,'  when 
qualified  by  words  indicating  number 
and  ownership,  expresses  the  extent 
of  the  owner's  interest  in  the  corpo- 
ration property.  The  interest  is  equi- 
table, and  does  not  give  him  the  right 
of  ownership  to  specific  property  of 
the  corporation.  But  he  does  own 
the  specific  stock  held  in  his  name, 
and,  under  the  rult^  of  law,  the  prop- 
erty of  the  corporation  is  held  by 
the  corporation  in  trust  for  the  stock- 
holders. It  will  be  readily  seen  that 
a  share  of  stock  is  a  thing  owned  by 
the  stockholder.  It  is  in  no  sense 
a  debt  owing  to  the  stockholder.  It 
is  not,  therefore,  a  credit. ' '  Bridgman 
V.  Keokuk,  72  Iowa  42,  33  N.  W.  355, 
quoted  with  approval  in  Morrill  v. 
Bentley,  150  Iowa  677,  130  N.  W.  734. 

The  stockholders  are  not  creditor3 
of  the  corporation.  Ashley  v.  Quint- 
ard,  90  Fed.  84;  Sinnott  v.  Hibemia 
Nat.  Bank,  105  La.  705,  30  So.  233; 
Willoughby  v.  Barrett,  60  Pa.  Super. 
Ct.  242. 

M  United  StateB.  Gundry  v.  Bea- 
kirt,  173  Fed.  167;  Ashley  v.  Quintard, 
90  Fed.  84. 


Alabama.  Nelson  v.  Owen,  113  Ala. 
372,  21  So.  75;  Mobile  Mut.  Ins.  Co. 
V.  Oullom,  49  Ala.  558. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

dinola  Pease  v.  Chicago  Crayon 
Co.,  235  HI.  391,  18  L.  R.  A.  (N.  8.) 
1158,  14  Ann.  Ca3.  263,  85  N.  E.  619, 
aff'g  138  111.  App.  513, 

Iowa.  Morrill  v.  Bentley,  150  lewa 
677,  130  N.  W.  734;  Bridgman  v. 
Keokuk,  72  Iowa  42,  33  N.  W.  355. 

Louisiana.  Sinnott  v.  Hibemia  Nat. 
Bank,  105  La.  705,  30  So.  233;  Smith 
V.  Crescent  City  Live-Stock  Landing 
Sc  Slaughter-House  Co.,  30  La.  Ann. 
1378. 

Ifiasottri.  Foster  v.  Potter,  37  Mo. 
525;  Caffery  v.  Choctaw  Coal  &  Min- 
ing Co.,  95  Mo.  App.  174,  68  S.  W. 
1049. 

New  Jersey.  National  i^re  Ins. 
Co.  V.  Chambers,  53  N.  J.  £q.  468, 
32  Atl.  663. 

New  York.  Plimpton  v.  Bigelow, 
93  N.  Y.  592. 

North  OaroUna.  i^vans  v.  Monot, 
57  N.  C.  227. 

PennsylTaaia.  Willoughby  v.  Bar- 
rett, 60  Pa.  Super.  Ct.  242. 

"It  is  only  in  a  very  qualified  and 
somewhat  metaphysical  sense  that  a 
corporation  is  a  debtor  to  its  share- 
holders for  their  shares."  Ashley  v. 
Quintard,  90  Fed.  84. 

"The  corporators  in  the  aggregate 
own  the  stock,  according  to  their  re- 
spective shares  and  portions;  and  it 
can  no  more  be  said  that  the  shares 
of  a  corporator  constitute  a  credit,  a 
debt  due  to  him  by  the  corporation, 
than  it  could  be  said  that  the  joint 
owners  of  a  house  or  a  ship  are  the 
debtors  of  each  for  his  share."  Smith 
V.  Crescent  City  Live-Stock  Landing 
&  Slaughter-House  Co.,  30  La.  Ann. 
1378. 
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Shares  of  stock  are  clearly  not  * '  money. ' '  Nor  are  they ' '  securities, '  * 
or  ''securities  for  money. "•• 

§8432.  Sharesof  stock  as ''chattels ''eras' 'groodsi  wares  and  mer. 
chondise."  According  to  the  weight  of  authority  shares  of  stock 
are  not  chattels,**  although  there  is  not  wanting  some  authority  to  the 


66  Oallf oznla.  Barstow  v.  Savage 
Min.  Co.,  64  Cal.  388,  49  Am.  Rep.  705, 
1  Pac.  349;  Atkins  v.  Gamble,  42  CaL 
86. 

New  Jersey.  Graydon's  Ex'rs  v. 
Graydon,  23  N.  J.  Eq.  229,  revM  25 
N.  J.  Eq.  561. 

New  York.  Mechanics'  Bank  v. 
New  York  &  N.  H.  B.  Co.,  13  N.  Y. 
599,  627;  In  re  King,  122  App.  Div. 
354,  106  N.  Y.  Supp.  1073. 

Texas.  Thayer  v.  Wathen,  17  Tex. 
Civ.  App.  382,  44  8.  W.  906. 

England.  Jones  v.  Brinley,  1  East 
3 ;  Gosden  v.  Dotterill,  1  Myl.  &  K.  56. 

"Shares  of  stock  are  not  represen- 
tations of  money."  Willoughby  v. 
Barrett,  60  Pa.  Super.  Ct.  242. 

' '  Certificates  of  stock  are  frequently 
spoken  of  as  securities,  but  they  are 
not  such,  in  the  proper  signification  of 
the  term."  Culp  v.  Mulvane,  66  Kan. 
143,  71  Pac.  273,  quoted  with  approval 
in  Barnhouse  v.  Dewey,  83  Kan.  12, 
29  L.  R.  A.  (N.  8.)  166,  109  Pac.  1081. 

They  are  generally  held  not  to  be 
securities  in  the  legal  sense  of  the 
term,  though  they  are  largely  so  used. 
Lipscomb's  Adm'r  v.  Condon,  56  W. 
Va.  416,  67  L.  B.  A.  670,  107  Am.  St. 
Bep.  938,  49  S.  E.  392. 

The  term  "securities,"  in  its 
broadest  sense,  includes  certificates  of 
stock.  Whether  it  does  so  in  a  con- 
tract must  be  determined  by  the  con- 
tract. Thayer  v.  Wathen,  17  Tex.  Civ. 
App.  382,  44  S.  W.  906.  In  this  case 
it  was  held  not  to. 

They  have  been  said  to  be  non- 
negotiable  securities.  Maxwell  v. 
Faster,  67  8.  C.  377,  45  S.  E.  927; 
Hampton    &   B.    Railroad    &   Lumber 


Co.  V.  Bank  of  Charleston,  48  8.  C. 
120,  26  8.  E.  238. 

The  receipt  of  stock  is  not  the  re- 
ceipt of  money,  within  the  meaning 
of  a  contract  to  pay  a  certain  percent- 
age on  the  receipt  of  any  ''money." 
Jones  V.  Brinley,  1  East  1. 

An  action  for  money  had  and  re- 
ceived will  not  lie  unless  money  has 
been  received,  and  it  will  not  lie, 
therefore,  for  stock  received  by  the 
defendant.  Nightingal  v.  Devisme,  5 
Burrows  2589. 

Shares  of  stock  will  not  pajss  under 
a  will  bequeathing  "money"  (Gosden 
V.  Dotterill,  1  Mylne  &  K.  56;  Got- 
ham V.  Sutton,  15  Ves.  319;.  Ogle  v. 
Knipe,  L.  B.  8  Eq.  434,  38  L.  J.  Ch. 
692;  Collins  v.  Collins,  L.  R.  12  Eq. 
455;  Graydon's  Ex'rs  v.  Qraydon,  23 
N.  J.  Eq.  229) ;  nor  under  a  will  be- 
queathing all  "securities  for  money" 
(Ogle  V.  Knipe,  L.  R.  8  Eq.  434,  38 
L.  J.  Ch.  692);  nor  under  a  will  be- 
queathing all  estate  "in  money  or  se- 
curities" (Gray don '3  Ex'rs  v^  Gray- 
don,  23  N..  J.  Eq.  229);  nor  under  a 
will  bequeathing  all  property  "in- 
vested in  bonds  or  securities"  (Hud- 
leston  V.  Gouldsbury,  10  Beav.  547). 

An  exception  in  a  will  of  "estate 
in  money  or  securities"  does  not  in- 
clude shares  of  3tock.  Graydon's 
Ex'rs  V.  Gray  don,  23  N.  J.  Eq.  229, 
rev'd  25  N,  J.  Eq.  561. 

That  shares  of  stock  are  not  within 
a  statute  permitting  the  seizure  and 
sale  on  execution  of  "moneys  and 
effects,"  see  Price  v,  Brady,  21  Tex. 
614. 

66  Alabama.  Nelson  v.  Owen,  113 
Ala.  372,  21  So.  75. 
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contrary.*''    It  has  also  been  held  that  they  are  not  ''goods  and  chat- 
tels."" 

In  England  it  is  held  that  they  are  not  ''goods,  wares,  or  merchan- 
dises," within  the  meaning  of  the  seventeenth  section  of  the  statute 
of  frauds,  and  there  are  some  holdings  to  the  same  effect  in  this 
country,  although  the  weight  of  authority  is  to  the  contrary.** 

§  3433.  Sbaares  of  stock  as  an  interest  in  corporate  property.    It 

follows  from  the  nature  of  a  share  of  stock  that,  while  it  represents  an 
interest  in  the  property  of  the  corporation,**  and  an  aliquot  part  of 


OaUfonlA.  Payne  v.  Elliot,  54  CaL 
339,  35  Am.  Bep.  80. 

Georgia.  Small  v.  Wilson,  —  Ga. 
App.  — ,  93  8.  E.  518. 

IlUjiois.  Bhea  v.  Powell,  24  HI. 
App.  77. 

BfaswachTOKrtts.  Howe  v.  Stark- 
weather, 17  Mfuss.  240. 

Kngland.  Bex.  v.  Copper,  5  Price 
217,  262. 

At  common  law  a  share  of  stock 
was  not  a  chattel.  Norton  v.  Norton, 
43  Ohio  St.  509,  3  N.  E.  348.  See  also 
Ashley  v.  Quintard,  90  Fed.  84. 

A  share  of  jstock  is  not  a  specific 
chattel.  Foster  v.  Potter,  37  Mo.  525: 
Caffery  v.  Choctaw  Coal  k  Mining 
Co..  95  Mo.  App.  174,  68  S.  W.  1049. 

ft7  McGowin  v.  Dickson,  182  Ala. 
161,  62  So.  685. 

St  They  are  not ' '  goods  or  chattels ' ' 
within  the  meaning  of  a  statute  gov- 
erning gifts  of  goods  and  chattels. 
First  Nat.  Bank  v.  Holland,  99  Va. 
495,  55  L.  B.  A.  155,  86  Am.  St.  Bep. 
898,  39  S.  E.  126. 

Nor  within  the  meaning  of  a  statute 
regulating  the  mortgaging  of  goods 
and  chattels,  and  requiring  the  filing 
of  3uch  a  mortgage.  Williamson  v. 
New  Jersey  Southern  B.  Co.,  26  N.  J. 
Eq.  398. 

^9  See  subd.  xxv,  infra,  this  chapter. 

AOaaUforBia.  People  v.  Badlam,  57 
Cal.  594. 

Georgia.  Oliver  v.  Oliver,  118  Ga. 
362,  45  S.  E.  232. 

Iowa.    Morrill  v.  Bentley,  150  Iowa 


677,    130    N.    W.    734;    Bridgman    v. 
Keokuk,  72  Iowa  42,  33  N.  W.  355. 
MiSBOuzt     Addis   v.   Swofford,   180 

5.  W.  548. 

Kew  Jersey.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

Kew  York.  In  re  Bronson,  150  N. 
Y.  1,  34  L.  B.  A.  238,  55  Am.  St.  Bep. 
632,  44  N.  E.  707,  modifying  on  other 
grounds  1  App.  Div.  546,  37  N.  Y. 
Supp.  476;    In   re  James,   144   N.    Y. 

6,  38  N.  E.  961;  Clark  v.  Bankers' 
Trust  Co.,  99  Misc.  300,  163  N.  Y. 
Supp.  748. 

PennsylTasia.  Wilkes-Barre  Depos- 
it &  Savings  Bank  v.  Wilkes-Barre, 
148  Pa.  St.  601,  24  AtL  111. 

WaahingtoxL  Gamble  v.  Dawson,  67 
Wash.  72,  Ann.  Cas.  1913  D  501,  120 
Pac.  1060. 

''A  stockholder's  interest  in  a  cor- 
poration and  in  all  of  its  property  and 
rights  is  represented  by  his  stock." 
Farmers'  k  Merchants'  Nat.  Bank  v. 
Mosher,  68  Neb.  713,  100  N.  W.  133, 
94  N.  W.  1003. 

''The  shares  have  no  value  inde- 
pendently of  the  interest  they  repre- 
sent in  the  franchise  and  property 
of  the  corporation."  Consolidated 
Coal  Co.  of  St.  Louis  v.  Miller,  236 
111.  149,  86  N.  E.  205. 

"Shares  of  stock  represent  the 
value  of  all  the  assets  of  the  corpora- 
tion," and  "represent  no  value  inde- 
pendent of  the  corporate  property." 
Ohesebrough  v.  City  k  County  of  San 
Francisco,  153  Cal.  559,  96  Pac.  288. 
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the  capital  stock,*^  the  owner  thereof  owns  no  part  of  the  capital  of  the 
corporation,^*  and  is  not  the  owner  nor  entitled  to  the  possession  of 
any  definite  portion  of  its  property  or  assets.^    Hence  a  purchaser  of 


''The  stock  of  each  shareholder  in 
a  Oaliforuia  corporation  simply  repre- 
sents hi^  proportional  interest  in  %he 
concern;  it  fixes  the  amount  which 
he  has  paid  or  must  pay  as  his  con- 
tribution to  the  corporate  assets." 
In  re  Putman,  193  Fed.  464. 

"A  share  of  stock  only  typifies  an 
aliquot  part  ,  of  the  corporation 's 
property,  or  the  right  to  share  in  its 
proceeda,  to  that  extent,  when  dis- 
tributed according  to  law  and 
equity."  Hall  Sg  Farley  v.  Alabama 
Terminal  &  Improvement  Co.,  173 
Ala.  398,  414,  56  So.  235. 

"  'Shares'  of  stock  are  but  repre- 
sentatives of  value.  They  are  but 
paper  evidences  of  the  ownership  of 
the  capital  stock  of  the  corporation, 
and  that  ownership  is  precisely  such 
as  the  share  itself  declares  it  to  be." 
Film  Producers  v.  Jordan,  171  Cal. 
664,  154  Pac.  p05. 

Stock  represents  the  value  of  all 
the  assets  of  the  corporation.  People 
V.  National  Bank  of  B.  O.  Mills  & 
Co.,  123  Cal.  53,  45  L.  E.  A.  747,  69 
Am.  St.  Rep.  32,  55  Pac.  685. 

"The  property  of  every  company 
may  consist  of  three  separate  and 
distinct  things,  which  .are  its  capital 
stock,  its  surplus  and  its  franchise. 
But  these  three  things,  several  in  the 
ownership  of  the  company,  are  united 
in  the  stock  of  the  shareholder." 
People  V.  Coleman,  126  N.  Y.  433,  12 
L.  R.  A.  762,  27  N.  E.  818,  quoted  with 
approval  in  People  v.  Wemple,  150  N. 
Y.  46,  44  N.  E.  787,  quoted  with  ap- 
proval in  Henderson  Bridge  Co.  v. 
Com.,  99  Ky.  623,  29  L.  R.  A.  73,  31 
S.  W.  486  (judgment  affirmed  166  TJ. 
S.  150,  41  L.  Ed.  953)  where  it  is  fur- 
ther said:  "The  share  of  stock  covers, 
embraces  and  represents  all  three  in 
their   totality,    for   it   is    a   business 


photograph  of  all  the  corporate  pos- 
sessions   and   possibilities. ' ' 

A  paid  up  share  gives  the  holder  a 
right-equal  in  value  to  a  correspond- 
ing share  in  the  assets  and  good-will 
of  the  company  after  its  debts  are 
paid.  Merchants '  Nat.  Bank  v.  Wehr- 
mann,  202  U.  S.  295,  50  L.  Ed.  1036. 

A  sale  of  stock  by  the  corporation 
iH  a  3ale  of  a  fractional  interest  in 
the  corporation.  Southwestern  State 
Co.  V.  Stephens,  139  Wis.  616,  29  L. 
R.  A.  (N.  S.)  92,  131  Am.  St.  Rep. 
1074,  120  N.  W.  408. 

«1  Farrington  v.  Tennessee,  95  U.  S. 
679,  24  L.  Ed.  558;  Presnall  v.  Stock- 
yards Nat.  Bank,  —  Tex.  Civ.  App.  — , 
151  S.  W.  873. 

M  Bradley  v.  Bander,  36  Ohio  St. 
28,  38  Am.  Rep.  547. 

•Sthilted  States.  Gottfried  v.  Mil- 
ler, 104  U.  S.  521,  26  L.  Ed.  851 ;  Far- 
rington  v.  Tennessee,  95  IT.  S.  679,  24 
L.  Ed.  558;  Van  Allen  v.  The  Asses- 
sors, 3  Wall.  573,  584,  18  L.  Ed.  229. 

OftUfOfDl*.  Kohl  V.  Lilienthal,  81 
Cal.  378,  6  L.  R.  A.  620,  22  Pac.  689, 
20  Pac.  401. 

Bdawaare.  Bryan  v.  Aiken,  86  Atl. 
674,  rev'g  (Del.  Ch.),  82  Atl.  817. 

BliXM^  Cummings  v.  People,  211 
111.  392,  71  N.  E.  1031;  People  v.  Goss 
&  Phillips  Mfg.  Co.,  99  HI.  355,  rev  'g 
on  other  grounds  4  HI.  App.  510. 

Lonlwlana.  Sinnott  v.  Hibernia  Nat. 
Bank,  105  La.  705,  30  So.  233;  Wil- 
liamson v.  Smoot,  7  Mart.  31,  12  Am. 
Dee.  494. 

Maryland.  Cotten  v.  Tyson,  121 
Md.  597,  89  Atl.  113;  United  States 
Exp.  Co.  V.  Hurlock,  120  Md.  107,  Ann. 
Ca3.  1915  A  566,  87  Atl.  834. 

N«w  York.  Plimpton  v.  Bigelow, 
93  N.  Y.  592;  Burrall  v.  Bushwiek  R. 
Co.,  75  N.  Y.  211. 
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stock  in  a  corporation  does  not  purchase  any  portion  of  the  corporate 
assets,^  and  a  sale  of  his  stock  by  a  stockholder  works  no  change  or 
modification  in  the  title  to  the  coYporate  property.^  Nor  is  a  sale  of 
all  of  the  stock  of  a  corporation,  or  of  a  controlling  interest,  a  sale  of 
the  physical  properties  of  the  corporation,**  nor  does  it  pass  the  title 
to  the  corporate  assets  to  the  purchaser.**'  For  the  same  reason,  an 
attachment  of  the  stock  of  a  stockholder  does  not  incumber  the  prop- 
erty of  the  corporation  or  prevent  its  sale.**  Nor  can  its  property 
be  seized  for  the  stockholder's  debt.** 


§  3434.  Situs  of  shares  of  stock.  As  a  general  rule,  the  situs  of 
corporate  stock  is  deemed  to  be  in  the  state  where  the  corporation  has 
its  domicile,  which  is  ordinarily  the  state  under  whose  laws  the  cor- 
poration was  created,  and  any  question  relating  to  it  may  be  deter- 
mined there,  even  though  the  certificates  are  without  the  state  and  are 
owned  by  nonresidents.''*    So  suits  to  determine  the  ownership  of 


Oklahoma.     People's  Nat.  Bank  v. 

•  Board     Com'rs     Kingfisher     Co.,     24 

Okla.  145,  104  Pac.  55,  103  Pac.  682. 

Tennessee.  Tubb  v.  Fowler,  118 
Tenn.  325,  99  S.  W.  988;  State  v. 
MitcheU,  104  Tenn.  336,  58  S.  W.  365. 

Texas.  PresnaU  v.  Stockyards  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
873. 

"While  each  share  of  stock  repre- 
sents an  interest  in  all  the  property 
and  activities  of  the  corporation  equal 
to  the  proportion  its  par  value  bears 
to  the  entire  capital  stock,  yet  it  con- 
fers no  legal  title  to  the  property,  all 
of  which  is  in  the  corporation." 
Addis  V.  Swofford  (Mo.),  180  S.  W.  548. 

The  right  or  interest  of  a  stock- 
holder ''does  not  enable  him  to  with- 
draw any  portion  of  the  capital  stock 
of  the  corporation  from  it3  control, 
nor  to  exercise  any  authority  over  it, 
further  than  to  participate,  to  the  ex- 
tent of  his  stock  in  the  election  of  a 
board  of  managers,  charged  with  the 
conduct  of  the  business  for  which  the 
corporation  was  created."  Jones  v. 
Davis,  35  Ohio  St.  474. 

The  shareholders  are  not  tenants  in 
common    of    the    corporate    property. 


Harton  v.  John3ton,  166  Ala.  317,  51 
So.  992.    See  also  §  25,  supra. 

64 People's  Nat.  Bank  v.  Board 
Com'rs  Kingfisher  Co.,  24  Okla.  145, 
104  Pac.  55,  103  Pac.  682. 

66  Bradley  v.  Bander,  36  Ohio  St. 
28,  38  Am.  Rep.  547. 

66  Continental  Trust  Co.  v.  Brown, 
—  Tex.  Civ.  App.  — ,  179  S.  W.  939. 

67  They  remain  the  assets  of  the 
corporation  the  same  as  before.  Peo- 
ple's Nat.  Bank  v.  Board  Com'rs 
Kingfi3her  Co.,  24  Okla.  145,  104  Pac. 
55,  103  Pac.  682. 

A  sale  of  all  the  stock  of  a  bank 
except  ten  shares  does  not  in  any  way 
affect  the  title  to  the  property  belong- 
ing to  the  bank  at  the  time  of  the 
sale.  Charles  Mix  Cbunty  Bank  v. 
Johnson  Bros.  Land  Co.,  37  S.  D.  613, 
159  N.  W.  279. 

66  Gottfried  v.  Miller,  104  U.  S.  521, 
26  L.  Ed.  851;  Ashley  v.  Quintard,  90 
Fed.  84. 

69  Ashley  v.  Quintard,  90  Fed.  84; 
Williamson  v.  Smoot,  7  Mart.  (La.) 
31,  12  Am.  Dec.  494. 

70  United  States.  Jellenik  v.  Huron 
Copper  Min.  Co.,  177  U.  8.  1,  44  L. 
Ed.  647,  rev'g  82  Fed.  778. 
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stoek;  er  to  quiet,  or  remove  eloxids  from,  the  title  thereto,  or  the  like 
may  be  brought  in  that  atate,^  and  the  defendant  may  be  served  by 
publication  in  ease  he  is  a  nonresident,  where  thib  statute  permits  that 
character  of  service  on  nonresidoit  defendants  in  such  suits.''^    And 


AzlsoiUL  Hook  V.  Hoffman,  16 
Ariz.  540,  147  Pac.  722. 

Delawmre.  Ellis  v.  Penn  Beof  Co^ 
9  Del.  Ch.  213,  80  Atl.  666. 

UUnols.  Fahrig  v.  Milwaukee  ft  C 
Breweries,  Ltd.,  113  HI.  App.  525. 

New  Jersey.  Andrews  v.  Guayar 
quil  ft  Q.  B.  Co.,  69  N.  J.  £q.  211,  60 
AtL  568,  aff'd  71  N.  J.  Eq.  768,  71 
Atl.  1133. 

New  Yozk.  Holmes  v.  Camp,  219 
N.  Y.  359,  114  N.  E.  841,  rev'g  173 
App.  Div.  971,  159  N.  Y.  Supp.  1119. 

Oregon.  Baillie  v.  Columbia  Gold 
Min.  Co.,  166  Pac.  965. 

WaAington.  Gamble  v.  Dawson,  67 
Wash.  72,  Ann.  Cas.  1913  D  501,  120 
Pac.  1060. 

"As  the  habitation  or  domicile  of  a 
corporation  is  and  must  be  in  the 
state  that  created  it,  the  property  rep- 
resented by  its  certificates  of  stock 
may  be  deemed  to  be  held  by  the  com- 
pany within  the  state  whose  creature 
it  is.'^  Holmes  v.  Camp,  21&  N.  Y. 
359,  114  N.  B.  841,  rev'g  173  N.  Y. 
App.  Div.  971,  159  N.  Y.  Supp.  1119. 

''The  interest  of  a  stockholder  in 
the  capital  of  a  corporation  may  be 
regarded  as  property  located  where 
the  corporation  is  organized  and 
exists,  and  in  that  jurisdiction  may 
be  reached  by  appropriate  proceed- 
ings.". Holmes  v.  Camp,  219  N.  Y. 
359,  114  N.  E.  841,  rev'g  173  N.  Y. 
App.  Div.  971,  159  N.  Y.  Supp.  1119. 

A3  to  the  citizenship,  domicile,  resi- 
dence and  habitancy  of  corporations 
Bee  Chap.  13,- supra. 

As  to  the  situs  of  shares  of  stock 
for  the  purpose  of  execution,  attach- 
ment or  garnishment,  see  f  3141,  supra, 
and  §  3439,  infra. 

71  United  States.    Jellenik  v.  Huron 


Copper  Min.  Co.,  177  U.  S.  1,  44  L.  Ed. 
647,  rev'g  82  Fed.  778;  West  v.  Empire 
Life  Ins.  Co.,  242  Fed.  605,  237  Fed. 
303;  Shaw  v.  Goebel.  Brewing  Co.,  202 
Fed.  408,  45  L.  R.  A.  (N.  S.)  1090. 

Arlsona.  Hook  v.  Hoffman,  16  Ariz. 
540,  147  Pac.  722. 

CaUfonHa.  Wait  v.  Kern  Biver 
lilining,  Milling  ft  Developing  Co.,  157 
Cal.  16,  106  Pac.  98. 

Connecticut.  Patterson  v.  Farming- 
ton  St.  B.  Co.,  76  Conn.  628,  57  Atl. 
853. 

Qeorgiaw  Hamil  v.  Flowers,  133  Ga. 
216,  65  a  E.  961;  People's  Nat.  Bank 
v.  Cleveland,  117  Ga.  908,  44  S.  E.  20. 

New  Jersey.  Sohege  v.  fiinger  Mfg. 
Co.,  73  N.  J.  Eq.  567,  68  Atl.  64;  An- 
drews V.  Guayaquil  ft  Q.  B.  Co.,  69  N. 
J.  Eq.  211,  60  Atl.  568,  afl'd  71  N.  J. 
Eq.  768,  71  Atl.  1133. 

Kew  York.  Holmes  v.  Camp,  219 
N.  Y.  359,  114  N.  E.  841,  rev'g  173 
App.  Div.  971,  159  N.  Y.  Supp.  1119. 

Washington.    Gamble  v.  Dawson,  67' 
Wash.  72,  Ann.  Cas.  1913  D  501,  120 
I>ac.  1060. 

A  corporation  organized  under  the 
laws  of  Arizona  for  the  purpose  of 
doing  business  in  California,  and  all 
of  whose  property  is  in  California  and 
all  of  whose  business  is  transacted 
there,  will  be  regarded  as  domiciled 
in  California  at  least  to  the  extent 
necessary  to  bring  it  within  the  rule 
applicable  to  domestic  corporations  as 
to  the  situs  of  its  stock.  Wait  v. 
Kern  Biver  Mining,  Milling  ft  Devel- 
oping Co.,  157  Cal.  16,  106  Pac.  98. 

72  United  States.  Jellenik  v.  Huron 
Copper  Min.  Co.,  177  U.  S.  1,  44  L. 
Ed.  647,  rev'g  82  Fed.  778. 

Axisonai  Hook  v.  Hoffman,  16  Ariz. 
540,  147  Pac.  722. 
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srtoek  owned  by  a  nonresident  debtor  in  a  domestic  oorporation  may  bo 
attached  where  the  statutes  allow  attachment  of  the  property  of  non* 
residents^  even  though  the  certificates  are  not  within  the  jurisdiction 
of  the  court."" 

Many  courts  hold  that  the  stock  can  have  its  situs  only  in  the  state 
where  the  corporation  is  domiciled  and  that  it  cannot  be  attached  or 
levied  upon  elsewhere  even  though  the  certificates  are  within  the  state 
of  the  forum.  Other  courts,  however,  have  held  that  stock  in  a  cor- 
poration domiciled  in  one  state  may  be  attached  or  garnished  in  another 
state  by  service  of  process  on  a  third  person  in  possession  of  the  cer- 
tificates in  the  latter  stateJ^  And  it  has  also  been  held  that  while 
certificates  of  stock  are  technically  only  written  evidence  of  interests 
in  the  corporate  property,  they  are  so  far  in  the  nature  of  chattels 
that,  when  certificates  of  stock  in  a  corporation  of  one  state  are  held 
in  pledge  or  as  collateral  in  another  state,  the  courts  of  the  latter  state 
may  establish  a  lien  on  the  stock  in  a  suit  commenced  by  substituted 
service  under  a  statute  authorizing  such  service  in  suits  to  establish 
liens  on  personal  property  withm  the  state.''*  It  is  also  very  generally 
held  that  if  a  corporation  organized  in  one  state  becomes  in  effect  a 
domestic  corporation  of  another  state  by  complying  with  its  laws  for 
the  purpose  of  doing  business  there,  its  stock  has  a  situs  in  the  latter 
state,  and  is  subject  to  attachment  there  to  the  same  extent  as  the 
stock  of  domestic  corporations.'* 


OaUfornia.  Wait  v.  Kern  Biver 
Mining,  Milling  ft  Developing  Co.,  157 
Cal.  16,  106  Pac.  9«. 

Oonnectictit.  Patterson  v.  Farming- 
ton  St.  By.  Co.,  76  Conn.  628,  57  Atl. 
853. 

Oeorgla.  Hamil  v.  Flowers,  133  Ga. 
216,  65  S.  E.  961;  People's  Nat.  Bank 
V.  Cleveland,  117  Ga.  908,  44  a  E.  20. 

MlBBOtirt  Smith  v.  Pilot  Min.  Co., 
47  Mo.  App.  409. 

New  Jersey.  Sohege  v.  Singer  Mfg. 
Co.,  73  N.  J.  Eq.  567,  68  Atl.  64;  An- 
drews V.  Guayaquil  &  Q.  B.  Co.,  69  N. 
J.  Eq.  211,  60  Atl.  568,  aff'd  71  N.  J. 
Eq.  768,  71  Atl.  1133. 

New  York.  Holmes  v.  Camp,  219 
N.  T.  859,  114  N.  E.  841,  rev'g  173 
App.  Div.  971,  159  N.  Y.  Supp.  1119. 

Ohio.  National  Bank  of  New  Lon- 
don V.  Lake  Shore  ft  M.  S.  By.  Co., 
21  Ohio  St.  221. 


Waflliliigton.  Gamble  v.  Dawson,  67 
Wash.  72,  Ann.  Cae.  1913  D  501,  120 
Pa«.  10'60. 

In  a  suit  in  equity  in  a  federal  court 
to  recover  certain  shares  of  stock  of 
a  corporation  of  another  state,  non- 
resident defendants  cannot  be  serred 
by  publication  where  it  does  not  ap- 
pear that  the  stock  is  held  by  persona 
residing  within  the  district,  since  tbe 
statute  only  permits  constmctive  serv- 
ice where  the  property  is  within  the 
district  where  the  suit  is  brought, 
McEane  v.  Burke,  132  Fed.  688. 

"n  See  f  3141,  supra,  and  1 3439, 
infra. 

74  See  tai41,  supra,  and  1 3439. 
infra. 

TBMerritt  v.  American  Steel-Bargv 
Co.,  79  Fed.  228. 

76  See  §3141,  supra,  and  8  3439 
infra. 
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The  situs  of  stock  for  purposes  of  administration  on  the  estate  of 
its  deceas^  owner  is  in  the  state  where  the  latter  died^''^  or  the  state 
where  the  corporation  is  domiciled,''*  and  the  courts  of  another  state, 
which  is  not  the  domicile  of  the  corporation,  have  no  jurisdiction  over 
it  although  the  certificates  are  found  there.^  But  it  has  been  held 
that  where  a  corporation  organized  in  one  state  maintains  an  office  for 
the  transfer  of  its  stock  in  another  state,  this  fact  constitutes  the 
latter  state  its  domicile  in  so  far  as  the  registry  and  transfer  of  shares 
therein  are  concerned,  and  that  an  ancillary  administrator  appointed 
in  the  latter  state  and  having  shares  of  stock  there  belonging  to  the 
decedent  is  entitled  to  have  them  transferred  on  the  corporate  books 
in  that  state,  although  the  decedent  did  not  reside  there.^ 

The  situs  of  shares  of  stock  for  purposes  of  taxation  will  be  con- 
sidered at  length  in  a  subsequent  chapter.*^ 

§  S4S6.  Title  to  shane  aft  between  hnabaad  and  wife.  Shares  of 
stock,  although  they  are  personal  property,  and  althou^  they  cannot 
be  regarded  as  choses  in  action  in  the  proper  sense,  are  so  much  in  the 
nature  of  choses  in  action  that  they  are  not  property  in  possession, 
when  owned  by  a  married  woman,  so  as  to  vest  in  the  husband  at 
common  law  without  being  reduced  to  his  possession.  On  the  contrary, 
they  are  subject  to  the  same  rules  as  choses  in  action.  If  reduced  to 
his  possession  by  the  husband  in  the  lifetime  of  the  wife,  they  belong 
to  him,  but,  if  not  reduced  to  possession  in  the  lifetime  of  the  wife, 
they  survive  to  her  on  the  death  of  the  husband,  or  pass  to  her 
administrator  on  her  death.^ 


77  De  La  Vergne  v.  Bkliardson,  198 
Mo.  189,  95  8.  W.  898;  Bichardson  v. 
Busch,  190  Mo.  174,  115  Am.  8t.  Bep. 
472,  95  8.  W.  894. 

Tft  Where  deceased  resided  in  Cali- 
fornia, it  was  held  that  ancillary  ad- 
ndnistraitors  appointed  in  Massachu- 
setts should  administer  upon  stock  in 
Massachusetts  corporations  but  not 
stock  of  for^gn  corporations  although 
the  certificates  were  found  in  Massa- 
chusetts. Kennedy  v.  Hodges,  215 
Mass.  112,  102  N.  E.  432. 

79  Where  the  owner  of  stock  in  a 
New  York  corporation  dies  in  that 
state,  the  stock  belongs  to  the  admin- 
istrator in  that  state,  and  the  courts 
of  Missouri  have  no  jurisdiction  over 


it,  nor  has  the  public  administrator 
of  that  state  any  title  to  it  although 
the  certificates  are  in  Missouri  at  the 
time  of  the  decedent's  death.  Bich- 
ardson V.  Busch,  198  Mo.  174,  115  Am. 
St.  Bep.  472,  95  8.  W.  894.  Followed 
in  De  La  Yergne  v.  Bichardson,  198 
Mo.  189,  95  8.  W.  898. 

SOLockwood  V.  United  8tates  Steel 
Corporation,  209  N.  Y.  375,  L.  B.  A. 
1915  €  471,  103  N.  E.  697,  rev'g  153 
N.  Y.  App.  Div.  655,  138  N.  Y.  Supp. 
725. 

tlSee  the  chapter  on  Taxation, 
infra. 

tt  United  States.  See  Tucker  v.  Onr- 
tin,  148  Fed.  929. 

CkNinaetlcitt    Deming    v.    Williams, 
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In  determining  whether  the  husband  has  reduced  the  stock  to  pos- 
session, the  intent  with  which  he  acts  in  acquiring  possession  of  it,  that 
is  whether  his  intent  is  to  claim  and  exercise  his  marital  right,  should 
be  considered  in  connection  with  his  acts.^  His  act  in  transferring 
it  in  his  own  name  amounts  to  a  reduction  to  possession  unless  it  is 
clearly  shown  that  it  was  done  in  trust  for  his  wife,  or  for  some  other 
purpose  than  to  vest  title  in  himself.**  There  may  be  a  reduction  to 
possession  without  a  formal  transfer  to  the  husband  on  the  corporate 
books.** 


IV.  LIABILITY  OF  SHARES  OP  STOCK  TO  EXECUTION,  ATTACHMENT  AND  GAR- 
NISHMENT 

,  §  3436.  In  the  absence  of  statutOTy  authority.  At  common  law,  a 
chose  in  action,  being  intangible  and  incapable  of  manual  seizure  and 
delivery,  cannot  be  taken  on  execution ;  and  shares  of  stock  in  a  cor- 
poration, which  are  in  the  nature  of  choses*  in  action,  are  subject  to 
the  same  rule.  They  are  not  subject  to  execution  for  the  debts  of  the 
holder,  unless  they  are  made  so  by  statute.**    Nor  can  thev  be  seized 


26  Conn.  226,  68  Am.  Dec.  386. 

Malxia.  Winelaw  v.  Crocker,  17  Me. 
29. 

MaasacluuMtts.  Stan  wood  v.  6tan- 
wood,  17  Mass.  57. 

New  Hampshire.  Wells  v.  Tjler,  25 
N.  H.  340. 

Kew  Yoik.  In  re  Beeiprocity  Bank, 
22  N.  Y.  9,  15. 

Pemiaylvaaiia.  Slaymaker  v.  Bank 
of  Gettysburg,  10  Pa.  373. 

Bliode  Island.  Wilder  v.  Aldrich, 
2  B.  I.  518;  Arnold  v.  Buggies,  1  B. 
I.  165. 

Soutli  OaroUBa.  Blake  v.  Jones, 
Bailey  Eq.  141,  21  Am.  Dec.  530. 

Tennessee.  Biee  v.  McBeynolds,  8 
Lea  36. 

En  gland  Nicholson  v.  Drury  Build- 
ings Estate  Co.,  7  Ch.  Div.  48,  55; 
Wildman  v.  Wildman,  9  Ves.  174,  177. 

If  reduced  to  possession  during  the 
continuance  of  the  marriage  relation 
the  stock  belongs  to  him  for  any  and 
all  purposes.  Johnson  v.  Hume,  138 
Ala.  564,  36  So.  421. 

Assent  or  concurrence  on  the  part 
of  the  wife  to  the  exercise  by  the  hus- 


band of  his  right  to  reduce  the  shares 
to  possession  is  not  necessary.  John- 
son y.  Hume,  138  Ala.  564,  36  8o.  421; 
Bice  V.  McBeynoids,  8  Lea  (Tenn.)  36. 

See  jg^nerally  standard  works  on 
Hu^and  and  Wife. 

•'Johnson  v.  Hume,  13S  Ala.  564, 
36  So.  421. 

M  Johnson  v.  Hume,  138  Ala.  564, 
36  So.  421;  Bice  v.  McBeynoids,  8 
Lea  (Tenn.)  36.         > 

••Johnson  v.  Hume,  138  Ala.  564, 
36  So.  421. 

••United  Stotes.  Gundry  v.  Bea- 
kirt,  173  Fed.  167;  Ashley  v.  Quintard, 
90  Fed.  84. 

Alab^una.  Nabring  v.  Bank  of  Mo- 
bile, 58  Ala.  204. 

Arkansas.  Deutschman  v.  Byrne,  64 
Ark.  Ill,  40  S.  W.  780. 

OaUfornia.  Bobinson  v.  Spaulding 
Gold  &  Silver  Min.  Co.,  72  Cal.  32,  13 
Pac.  65. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

District  of  Coliimbla.  Barnard  v. 
Life  Ins.  Co.,  4  Mackey  63. 

Oeorgiaw    Owens  v.  Atlanta  Trust  Sb 
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under  the  statutes  relating  to  attachment,  unless  the  statute  so  pro- 
vides in  express  terms  or  by  necessary  implication.'^     Nor,  in  the 


Banking  Co.,  122  Ga.  521,  50  8.  £.  379. 

Idalio.  Wells  v.  Price,  6  Idaho  490, 
56  Pac  266. 

lUinoibi.  Magerstadt  v.  Schaefer, 
213  lU.  361,  72  N.  E.  1063,  afl'g  110 
111.  App.  166;  Bhea  v.  Powell,  24  111. 
App.  77;  Qoss  &  Phillips  Mfg.  Co.  v. 
People,  4  111.  App.  510,  rev'd  on  other 
grounds  99  IlL  355. 

Lomalana,  Williamson  v.  Smoot,  7 
Mart.  31,  12  Am.  Dec.  494. 

liuylaad.  Coombs  v.  Jordan,  3 
£land  Ch.  284,  22  Am.  Dec.  236. 

]CaMacl»]8ett&  Sibley  v.  Quinsiga- 
mond  Nat.  Bank,  133  Mass.  515; 
Howe  V.  Starkweather,  17  Mass.  240. 

IfiiclilgaxL  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Bep,  390,  77  N.  W. 
928;  Old  Second  Nat.  Bank  of  Bay 
City  V.  WilUams,  112  Mich.  564,  71 
N.  W.  150;  Van  Norman  v.  Jackson 
Circuit  Judge,  45  Mich.  204,  7  N.  W. 
796;  Blair  v.  Compton,  33  Mich.  414. 

MiiuiMOta.  See  Puget  Sound  Nat. 
Bank  of  Everett  v.  Mather,  60  Minn. 
362,  62  N.  W.  396. 

MlBSOiixL  Armour  Bros.  Banking 
Co.  v.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W.  690; 
Poster  V.  Potter,  37  Mo.  525;  Dean 
Bapid  Tel.  Co.  v.  Howell,  162  Mo. 
App.  100,  144  6,  W.  135. 

New  Jersey.  National  Fire  Ins.  Co. 
V.  Chambers,  53  N.  J.  Eq.  468,  489,  32 
Atl.  663. 

Kew  Tort:.  Denton  v.  Livingston, 
9  Johns.  96,  6  Am.  Dec.  264.  See 
Donovan  v.  Finn,  1  Hopk.  Ch.  59,  14 
Am.  Dec.  531. 

North  Oaxolina.  Cooper  v.  Swamp 
Canal  Co.,  2  Murph.  195. 

Ohio.  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348. 

PennsylTluiiA.  Slaymaker  v.  Bank 
of  Gettysburg,  10  Pa.  St.  373. 

Tennessee.  Nashville  Trust  Co.  v. 
Weaver,  102  Tenn.  66,  50  S.  W.  763. 


Texas.  Keating  V.  J.  Stone  &  Sons 
Live-Stock  Co.,  83  Tex.  467,  29  Am. 
St.  Bep.  670, 18  S.  W.  797. 

Vermont.  Barnes  v.  Hall,  55  Yt. 
420. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  E. 
392. 

Compare  Colt  v.  Ives,  31  Conn.  25, 
81  Am.  Dec.  161. 

Thia  is  true,  even  though  the  char- 
ter of  a  corporation  may  expressly 
declare  that  its  shares,  for  purposes 
of  inheritance,  shall  be  real  estate. 
Cooper  V.  Swamp  Canal  Co.,  2  Murph. 
(N.  C.)  195.  And  see  Coombs  v.  Jor- 
dan, 3  Bland  (Md.)  284,  22  Am.  Dec. 
236. 

See  generally  |t  3139-3144,  supra. 

•7  United  States.  Gundry  v.  Beakirt, 
173  Fed.  167;  Ashley  v.  QuinUrd,  90 
Fed.  84;  Sowles  v.  National  Union 
Bank,  82  Fed.  696. 

Alabama.  Kennedy  v.  Mary  Lee 
Coal  k;  Bailway  Co.,  93  Ala.  494,  9 
So.  608. 

Arkansas.  Deutschman  v.  Byrne,  64 
Ark.  Ill,  40  S.  W.  780. 

Oonnecticnt.  Barber  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  1912  D  951,  80 
Atl.  791. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

District  of  Oolunbia.  Duncanson  v. 
National  Bank  of  Bepublic,  7  Mackey 
348;  Barnard  v.  Life  Ins.  Co.,  4 
Mackey  63. 

Idalio.  Wella  v.  Price,  6  Idaho  490, 
56  Pac.  266. 

Illinois.  Bhea  v.  Powell,  24  111. 
App.  77. 

Kentucky.  Husband  v.  Linehan, 
168  Ky.  304,  Ann.  Cas.  1917  D  954, 
181  S.  W.  1089. 
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absence  of  statutory  provision,  can  they  be  seized  and  sold  on  a  tax 
warrant,'*  or  attachment  for  taxes.**  Nor  is  garnishment  a  proper 
remedy  by  which  to  subject  them  to  the  satisfaction  of  a  debt  of  the 
owner,  unless  it  is  made  so  by  statute.**  • 


SCftrylaiid.  TTnited  States  Exp.  Oo. 
T.  HuTlock^  120  Md.  107,  Ann.  Gas. 
1915  A  566,  87  Atl.  834;  Morton  v. 
Grafflin,  68  Md.  545,  15  Atl.  298,  13 
Atl.  341. 

Michigan.  Yan  Norman  v.  Jackson 
Circuit  Judge,  45  Mich.  204,  7  N.  W. 
796. 

Minnesota.  See  Puget  Sound  Nat. 
Bank  of  Everett  v.  Mather,  60  Minn. 
362,  62  N.  W.  396. 

MiSBonrl.  Armour  Bros.  Banking 
Co.  y.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W.  690; 
Foster  v.  Potter,  37  Mo.  525;  Dean 
Bapid  Tel.  Co.  v.  Howell,  162  Mo. 
App.  100,  144  S.  W.  135. 

New  Toxk.  Plimpton  v.  Bigelow, 
93  N.  Y.  592 ;  People  v.  Orif enhagen, 
167  App.  Div.  572,  152  N.  T.  Supp. 
679. 

Ohio.  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348. 

Texas.  Merchants'  Mnt.  In^.  Co.  v. 
Brower,  38  Tex.  230. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  E. 
392. 

"Attachment  being  a  purely  statu- 
tory remedy,  reaches  only  such  prop- 
erty as  is  made  subject  to  it  by  the 
statute."  Lipscomb '3  Adm'r 'v.  Con- 
don, 56  W.  Va.  416,  67  L.  B.  A.  670, 
107  Am.  St.  Bep.  938*,  49  S.  E.  392. 

88  Barnes  v.  Hall,  55  Vt.  420. 

89  Kennedy  v.  Mary  Lee  Coal  & 
Bailway  Co.,  93  Ala.  494,  9  So.  608. 

MTXnltod  States.  Gundry  v.  Bea- 
kirt,  173  Fed.  167. 

Alabama.  Planters'  ft  Merchants' 
Bank  v.  Leavens,  4  Ala.  753. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

(Georgia.    Boss  v.  Boss,  25  Ga.  297. 


lUinoiB.  Pease  v.  Chicago  Crayon 
Co.,  235  111.  391,  18  L.  B.  A.  (N.  S.) 
1158,  14  Ann.  Cas.  263,  85  N.  E.  619, 
aff'gl38Ill.  App.  513. 

Iowa.  Mo6ar  v.  Walker,  46  Iowa 
164. 

Missouri.  Armour  Bros.  Banking 
Co.  V.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W.  690; 
Foster  v.  Potter,  37  Mo.  525. 

Pomsylvanla.  Willoughby  v.  Bar- 
rett, 60  Pa.  Super.  Ct.  242. 

Texas.  Presnall  v.  Stockyards  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
873. 

''The  corporation  cannot  be  said 
either  to  be  indebted  to  the  stock- 
holder or  to  have  in  ita  possession 
property  or  effects  belonging  to  him." 
Pease  v.  Chicago  Crayon  Co.,  235  HI. 
391,  18  L.  B.  A.  (N.  S.)  1158,  14  Ann. 
Cas.  263,  85  N.  E.  619,  aff'g  138  Bl. 
App.  513. 

"The  mere  ownership  of  shares 
♦  *  ♦  does  not  constitute  the 
owner  a  creditor  of  the  corporation 
issuing  them;  nor  from  the  fact  that 
a  corporation  has  in  its  possession  the 
corporate  stock  book  can  it  be  in- 
ferred that  the  corporation  has  in  its 
possession  property  belonging  to  its 
members."  Willoughby  v.  Barrett, 
60  Pa.  Super.  Ct.  242. 

''What  classes  of  property  or  in- 
debtedness may  be  reached  by  gar- 
nishment necessarily  must  depend 
upon  the  statute  authorizing  the  issu- 
ance of  the  writ,  as  the  remedy  by 
garnishment  is  statutory."  Presnall 
v.  Stockyards  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  151  S.  W.  873. 

That  stock  is  not  a  debt  owing  by 
the  corporation  to  the  stockholder, 
see  §  3431,  supra. 

See  generally  §t  3139-3144,  supra. 
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§  3437,  Statutory  authority.  Although  shares  of  stock  in  corpora- 
tions cannot  be  reached  and  arubjected  to  the  holder's  debts  by  ex'jcu- 
tion  or  attachment,  unless  such  a  remedy  is  provided  by  statute,  it 
is  perfectly  competent  for  the  legislatures  to  enact  such  statutes,  and 
they  have  been  enacted  in  most  jurisdictions. •*•    And  in  a  number  of 


82«  Alabama.  Wetumpka  Bridge  Co. 
V.  Kidd,  124  Ala.  242,  27  So.  431;  Old- 
aore  v.  Butler,  116  Ala.  652,  23  So.  8; 
Nabring  v.  Bank  of  Mobile,  5S  Ala. 
204. 

Arkaiuaa.  Scott  v.  Houpt,  73  Ark. 
78,  83  8.  W.  1057;  Deutschman  v. 
Byrne,  64  Ark.  Ill,  40  S.  W.  780. 

CaUfoznla.  National  Bank  of  Pa- 
cific V.  Western  Pac.  B.  Co.,  157  Cal. 
573,  27  L.  B.  A.  (N.  S.)  987,  21  Ann. 
Cas.  1391,  108  Pac.  676;  West  Coast 
Safety  Faucet  Co.  v.  Wulff,  133  Cal. 
315,  85  Am.  St.  Bep.  871,  65  Pac.  622. 

Oolorado.  Weber  v.  Bullock,  19 
Colo.  214,  35  Pac.  183;  Struby-Esta- 
brook  Mercantile  Co.  v.  Davis,  18  Colo. 
93,  36  Am.  St.  Bep.  266,  31  Pac.  495; 
Ellis  V.  Gibbons,  26  Colo.  App.  454, 
145  Pac.  285. 

Oonnectlcut.  Barber  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  1912  D  951,  80 
Atl.  791;  Colt  V.  Ives,  31  Conn.  25, 
81  Am.  Dec.  161. 

Delaware.  Fowler  y.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

Florida.  Jennings  v.  Saunders  Co., 
62  Fla.  218,  57  So.  353. 

Georgia.  Owens  v.  Atlanta  Trust 
&  Banking  Co.,  122  Ga.  521,  50  S.  £. 
379;  People's  Nat.  Bank  v.  Cleveland, 
117  Ga.  908,  44  S.  E.  20. 

Idalio.  Mapleton  Bank  v.  Standrod, 
8  Idaho  740,  67  L.  B.  A.  656,  71  Pac. 
119. 

nUnols.  Pease  v.  Chicago  Crayon 
Co.,  235  lU.  391,  18  L.  B.  A.  (N.  S.) 
1158,  14  Ann.  Cas.  263,  85  N.  E.  619, 
aff'g  138  m.  App.  513;  Magerstadt 
v.  Schaefer,  213  111.  351,  72  N.  E.  ;L063, 
aff'g  110  111.  App.  166;  Union  Nat. 
Bank  of  Chicago  v.  Byram,  131  111. 
92,  22  N.  E.  842;  People  v.  Gobs  Sd 


PhUlips  Mfg.  Co.,  99  Dl.  355,  rev'g 
on  other  grounds  4  111.  App.  510; 
Thompson  v.  Wells,  57  Dl.  App.  436. 

IndlaiUk  Boone  v.  Van  Gorder,  164 
Ind.  499,  108  Am.  St.  Bep.  314,  74 
N.  E.  4. 

Iowa.  Croft  v.  Colfax  Elec.  Light 
&  Power  Co.,  113  Iowa  455,  85  N.  W. 
761;  Hair  v.  Bumell,  106  Fed.  280. 

Kentucky.  Husband  v.  Linehan, 
168  Ky.  304,  Ann.  Cas.  1917  D  954, 
181  S.  W.  1089;  Johnson's  Assignee 
V.  Louisville  City  Nat.  Bank,  22  Ky. 
L.  Bep.  118,  5^  S.  W.  710. 

SCurylaod.  Morton  v.  Grafflin,  68 
Md.  545,  15  Atl.  298,  13  Atl.  341. 

Maasachnsetts.  Sibley  v.  Quinsiga- 
mond  Nat.  Bank,  133  Mass.  515;  Howe 
V.  Starkweather,  17  Mass.  240;  Tit- 
comb  V.  Union  Marine  &  Fire  Ins. 
Co.,  8  Mass.  326;  Hussey  ▼.  Manufac- 
turers' &  Mechanics'  Bank,  10  Pick. 
415.  But  «lnce  the  repeal  of  Be  v. 
Laws,  c.  177,  §§46-51,  by  St.  1910, 
c.  531,  shares  of  stock  can  no  longer 
be  levied  upon  at  law.  Parkhurst  v. 
Almy,  222  Mass.  27,  109  N.  E.  733. 

MIrJiigan.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Bep.  390,  77  N.  W. 
928;  Old  Second  Nat.  Bank  v.  Wil- 
liams, 112  Mich.  564,  71  N.  W.  150; 
Van  Norman  v.  Jackson  Circuit  Judge, 
45  Mich.  204,  7  N.  W.  796;  Blair  v. 
Compton,  33  Mich.  414. 

Mlnneaota.  Lund  v.  Wheaton  Boiler 
Mill  Co.,  50  Minn.  36,  36  Am.  St.  Bep. 
623,  52  N.  W.  268;  Nicollet  Nat.  Bank 
V.  City  Bank,  38  Minn.  85,  8  Am.  St. 
Bep.  643,  35  N.  W.  577. 

Mlflsonrl.  Tufts  v.  Volkening,  122 
Mo.  631,  27  S.  W.  522,  aflp'g  51  Mo. 
App.  7;  Armour  Bros.  Banking  Co.  v. 
St.  Louis  Nat.  Bank,  113  Mo.  12,  35 


5635 


§  3437] 


Pbivate  Cobpobations 


[Ch.  56 


states  shares  of  stock  have  also  been  made  subject  to  garnishment  for 
the  purpose  of  satisfying  debts  of  their  owner.*** 

* 

Am.  St.  Bep.  691,  20  S.  W.  690;  Foster      Weaver,  102  Tenn.  66,  50  S.  W.  763; 

V.  Potter,  37  Mo.  625;  Dean  Bapid  TeL 

Go.  V.  Howell,  162  Mo.  App.  100,  144 

S.  W.  135;  Caffery  v.  Choctaw  Coal  ft 

Mining  Co.,  95  Mo.  App.  174,  68  a  W. 

1049. 

Kebiaska.  Everitt  v.  Farmers'  ft 
Merchants'  Bank,  82  Neb.  191,  20  L. 
B.  A.  (N.  S.)  996,  117  N.  W.  401. 

Now  Jersey.  Cord  v.  NewUn,  71  N. 
J.  L.  438,  59  Atl,  22 ;  Voorhis  v.  Ter- 
hune,  50  N.  J.  L.  147,  7  Am.  St.  Bep. 
781,  13  Atl.  391;  Princeton  Bank  v. 
Crozer  ft  Moore,  22  N.  J.  L.  383,  53 
Am.  Dee.  254;  Andrews  v.  Guayaquil 
ft  Q.  B.  Co.,  69  N.  J.  Eq.  211,  60  Atl. 
568,  aff'd  71  N.  J.  Eq.  768,  71  Atl. 
1133;  Gundry  v.  Beakirt,  173  Fed.  167. 

New  Yotk.  Simpson  v.  Jersey;  City 
Contracting  Co.,  165  N.  Y.  193,  55  L. 

B.  A.  796,  58  N.  E.  896;  Plimpton  v. 
Bigelow,  93  N.  Y.  592 ;  People  v.  Grif- 
enhagen,  167  App.  Div.  572, 152  N.  Y. 
Supp.  679. 

North  OaroUna.  See  Morehead  ▼. 
Western  North  Carolina  B.  Co.,  96  N. 

C.  362,  2  S.  E.  247. 
Ohio.    Ball  V.  Towle  Mfg.  Co.,  67 

Ohio  St.  306,  93  Am.  St.  Bep.  682,  65 
N.  E.  1015;  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348;  National  Bank 
V.  Lake  Shore  ft  M.  S.  B.  Co.,  121  Ohio 
St.  221;  Ashley  v.  Quintard,  90  Fed. 
84,  construing  the  Ohio  statutes. 

Oregon.  Slemmons  v.  Thompson,  23 
Ore.  215,  31  Pac.  514. 

Pennsylvania.  Braden's  Estate,  165 
Pa.  St.  184,  30  Atl.  746;  Weaver  v. 
Huntington  ft  B.  T.  M.  Bailroad  ft 
Coal  Co.,  50  Pa.  St.  314;  Gundry  ▼. 
Beakirt,  173  Fed.  167. 

Bhodo  Island.  Beckwith  v.  Bur* 
rough,  14  B.  I.  366,  51  Am.  Bep.  392» 
13  B.  I.  294. 

South  Dakota.  Gardner  v.  Haines, 
19  S.  D.  514,  104  N.  W.  244. 

Tennessee.    Nashville  Trust  Co.  v. 


Young  V.  South  Tredegar  Iron  Co.,  85 
Tenn.  189,  4  Am.  St.  Bep.  752,  2  8.  W. 
202;  Memphis  Appeal  Pub.  Co.  v. 
Pike,  9  Heisk.  697. 

Texas.  Keating  y.  J.  Stone  ft  Sons 
Live-Stock  Co.,  83  Tex.  467,  29  Am. 
St.  Bep.  670,  18  S.  W.  797;  Presnall 
V.  Stockyards  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  151  S.  W.  873. 

VixglxiU.  Shenandoah  Valley  B. 
Co.  V.  Griffith,  76  Va.  913;  Chesapeake 
ft  O.  By.  Co.  V.  Paine  ft  Co.,  29  Gratt. 
502. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670, 107  Am.  St.  Bep.  938,  49  S.  E.  392. 

Wyoming.  Wyoming  Fair  Ase'n  v. 
Talbott,  3  Wyo.  244,  21  Pac.  700. 

Under  the  New  York  attachment 
law,  shares  of  stock  may  be  reached 
and  subjected  in  supplementary  pro- 
ceedings. O'Brien  v.  Mechanics'  ft 
Traders'  Fire  Ins.  Co.,  56  N.  Y.  52; 
Barnes  v.  Morgan,  3  Hun  (N.  Y.)  703. 

See  generally  §f  3139-3144,  supra. 

SSaXXnitad  States.  Younkin  v.  Col- 
lier, 47  Fed.  571. 

California.  Edwards  v.  Beugnot,  7 
Cal.  162. 

Oolondo.  Ellis  v.  Gibbons,  26  Colo. 
App.  454,  145  Pac.  285. 

Delawaie.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

Michigan.  Old  Second  Nat.  Bank 
V.  Williams,  112  Mich.  564,  71  N.  W. 
150. 

Mlnnasoea.  Puget  Sound  Nat.  Bank 
V.  Mather,  60  Minn.  362,  62  N.  W. 
396.  And  see  Banning  v.  Sibley,  3 
Minn.  389,  405. 

Nebraska.  Farmers'  ft  Merchants' 
Nat.  Bank  v.  Mosher,  68  Neb.  713, 
724,  100  N.  W.  133,  94  N.  W.  1003,  63 
Neb.  130,  88  N.  W.  552. 
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It  has  been  ^  held  that  stock  may  be  levied  upon  where  the  statute 
declares  shares  of  stock  to  be  personal  property  and  makes  all  '' per- 
sonal property, ' '  •*•  or  "  all  personal  property  and  choses  in  action, ' '  ••■ 
subject  to  execution  or  attachment,  or  permits  the  attachment  of 
''rights"  and  ''effects,"*^  or  of  ''rights  and  credits,"*'*  or  makes 
all  the  "estate"  of  the  debtor  subject  to  levy.***  On  the  other  hand 
there  are  holdings  to  the  effect  that  shares  of  stock  are  not  subject 
to  attachment  under  statutes  allowing  attachment  of  "real  and  per- 
sonal property, "•••  or  of  " debts, "•^  or  of  "moneys  and  effects, "•^ 
or  of  "property  and  effects, "•*  or  of  "the  estate  both  real  and  per- 
sonal" of  the  debtor.** 

The  nature  of  a  particular  corporation  may  be  such  that  its  shares 


New  Jenty.  Cord  v.  Newlin,  71  N. 
J.  L.  438,  59  Ail.  22. 

Olilo.  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348;  National  Bank 
V.  Lake  Shore  ft  M.  S.  B.  Co.,  21  Ohio 
St.  221;  Ashley  v.  Quintard,  90  Fed. 
84,  conetming  the  Ohio  etatntee. 

Pennsylvania.  6ee  Willoughby  v* 
Barrett,  60  Pa.  Super.  Ct  242;  Gundry 
V.  Eeakirt,  173  Fed.  167. 

Teza&  Keating  v.  J.  Stone  &  Sons 
Live-stock  Co.,  83  Tex.  467,  29  Am. 
St.  Bep.  670,  18  8.  W.  797;  Smith  v. 
Traders'  Nat.  Bank,  74  Tex.  457,  12 
S.*  W.  113;  Harrell  v.  Mexico  Cattle 
Co.,  73  Tex.  612,  11  S.  W.  863;  Pres- 
nall  V.  Stockyards  Nat.  Bank,  —  Tex. 
Civ.  App.  — ,  151  S.  W.  873. 

Virginia.  Chesapeake  &  0.  B.  Co. 
V.  Paine  &  Co.,  29  Gratt.  502. 

West  Virginia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  E. 
392. 

Wisconafn.  O.  L.  Packard  Machin- 
ery Co.  V.  Laev,  100  Wis.  644,  76  N. 
W.  596. 

Stock  is  subject  to  garnishment  in 
Michigan  under  statutes  providing 
that  stock  may  be  taken  on  execution, 
and  providing  for  charging  a  garnishee 
with  property,  money,  or  effects  in  his 
hands.  Old  Second  Nat.  Bank  of  Bay 
City  V.  Williams,  112  Mich.  564,  71  N. 
W,  150. 


Stock  is  subject  to  garnishment  in 
West  Virginia  under  the  statutes 
making  shares  of  stock  personal 
estate,  and  gi^ng  the  plaintiff  in 
attachment  proceedings,  on  c'omplying 
-with  the  statutory  requirements,  a 
lien  upon  ''the  personal  property, 
choses  in  action,  and  other  securities 
of  the  defendant"  in  the  hands  of 
the  garnishee.  Lipscomb's  Adm'r  v. 
Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  £. 
392. 

6ee  generally  tf  3139-3144,  supra. 

S4ft6ee  Union  Nat.  Bank  of  Chicago 
V.  Byram,  131  HI.  92,  22  N.  B.  842; 
Brock  V.  Buttan,  1  U.  C.  C.  P.  218. 

M« Lipscomb's  Adm'r  v.  Condon,  56 
W.  Va.  416,  67  L.  B.  A.  670,  107  Am. 
St.  Bep.  938,  49  S.  B.  392. 

S6«  Union  Nat.  Bank  of  Chicago  v. 
Byram,  131  111.  92,  22  N.  E.  842. 

•Til  Curtis  V.  Steever,  36  N.  J.  L.  304. 

•••  Chesapeake  &  O.  By.  Co.  v.  Paine 
&  Co.,  29  Gratt.  (Va.)  502. 

•••Poster  V.  Potter,  37  Mo.  525. 

•••Evans  v.  Monot,  67  N.  0.  227. 

•1  Price  v.  Brady,  21  Tex.  614. 

••  EvauB  V.  Monot,  67  N.  C.  227.  In 
this  case  it  is  said  that  a  perusal  of 
the  statute  will  show  that  the  sense 
in  which  these  terms  are  there  used 
does  not  include  stock. 

••  Haley  v.  Beid,  16  Ga.  437. 
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do  not  come  within  the  general  laws  allowing  shares  of  stock  to  be 
seized  and  sold  on  e^^ecution  or  attachment.  It  has  been  held,  for 
example,  that  stock  issued  by  an  association  organized  under  a  statute 
for  ''yachting,  hunting,  fishing,  boating,  rowing,  and  other  lawful 
sporting  purposes, ' '  was  not  subject  to  levy  and  sale  under  a  statute 
authorizing  sale  on  execution  of  the  share  or  interest  of  a  stockholder 
in  any  bank,  insurance  company,  or  any  other  joint-stock  company,  in- 
corporated under  the  laws  of  the  state.^ 

It  has  been  held  that  shares  in  a  national  bank  may  be  taken  under 
execution  or  attachment  under  a  state  statute  to  the  same  extent  as 
any  other  shares,  in  the  absence  of  any  legislation  by  congress  to  the 
contrary.^  But  of  course  they  cannot  be  attached  under  a  state  stat- 
ute which  in  terms  provides  for  the  attachment  of  shares  in  corpora- 
tions organized  under  the  laws  of  the  state  only.^ 

§  3438.  Equity  jurisdiction  to  reach  and  subject  shares  to  payment 
of  debts.  A  court  of  equity  has  undoubted  jurisdiction  to  set  aside 
a  transfer  of  choses  in  action  or  shares  of  stock  fraudulently  made  by 
the  owner  with  intent  to  hinder,  delay  and  defraud  creditors,  and  to 
direct  a  sale  of  the  same,  and  apply  the  proceeds  to  the  payment  of 
his  debts,  unless  the  creditor  has  an  adequate  and  complete  remedy 
at  law ;  or  it  may  reach  and  subject  to  the  payment  of  debts  money 
or  property  which  the  debtor  has  fraudulently  invested  in  choses  in 
action  or  shares  of  stock  for  the  purpose  of  putting  it  beyond  the  reach 
of  an  execution.^    And  in  some  ji^risdictions  it  is  held  that  a  court 


MLyon  v.  Denison,  80  Mich.  371,  8 
L.  B.  A.  358,  45  N.  W.  358. 

It  was  held  that  the  Tennessee  stat- 
ute making  the  stock  of  all  private 
corporations  thereafter  created  by 
"special  law"  subject  to  execution, 
referred  to  the  creation  of  any  private 
corporation,  and  applied,  therefore,  to 
building  and  loan  associations  incor* 
porated  under  a  general  law,  aa  re- 
quired by  the  constitution.  Nashville 
Trust  Co.  V.  Weaver,  102  Tenn.  66, 
60  S.  W.  763. 

MOldaere  v.  Butler,  116  Ala.  652, 
23  6o.  3;  Hagar  v.  Union  Nat.  Bank, 
63  Me.  509;  Braden's  Estate,  165  Pa. 
St.  184,  30  Atl.  746. 

96Sowles  V.  National  Union  Bank 
of   Bwanton,    82   Fed.    696.    In    the 


course  of  its  opinion  in  this  case  the 
court  said:  "The  laws  of  the  United 
States  provide  for  the  transfer  of 
shares  in  national  banks,  and  what 
the  effect  of  the  transfer  eftiall  be, 
and  this  might  exclude  any  effect  of 
transfer  proceedings  by  attachment 
under  state  laws." 

97  Delaware.  Colbert  v.  Sutton,  5 
Del.  Ch.  294. 

Georgia.  Lathrop  &  Co.  v.  McBur- 
ney  &  Hollingsworth,  71  Ga.  815. 

Ttidlana^  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

Seotiicky.  Bowman  v.  Breyfogle, 
145  Ky.  443,  Ann.  Cas.  1914  B  938,  140 
B.  W.  694. 

MadJie.  Skowhegan  Bank  v.  Cutler, 
49  Me.  315. 
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of  equity  may  subject  an  equitable  interesrt  in  stock  to  the  payment  of 
the  holder's  debts.^  By  the  weight  of  authority,  however,  a  court 
of  equity  has  no  jurisdiction  to  subject  shares  of  stock  to  the  pay- 
ment of  debts  merely  because  they  are  not  subject  to  execution  or 
attachment,®^  unless  it  is  otherwise  provided  by  statute.* 


Maryland.  Coombs  v.  Jordan,  3 
Bland  284,  22  Am.  Dec.  236. 

Mlrtilgan,  Van  Norman  v.  Circuit 
Judge  for  Jackson  County,  45  Mich. 
204,  7  N.  W.  796. 

New  Yoik.  GiDett  v.  Bate,  86  N. 
Y.  87;  State  Bank  v.  Gill,  23  Hun  410; 
Donovan  v.  Finn,  1  Hopk.  Ch.  59,  14 
Am.  Dec.  581;  Spader  v.  Davis,  5 
Johns.  Ch.  280,  aff  M  H&dden  v.  fipader, 
20  Johns.  554,  562;  Bayard  v.  Hoffman, 
4  Johns.  Ch.  450. 

By  statute  a  nonjudgment  creditor 
may  sue  to  subject  property  fraudu- 
lently conveyed.  Morton  v.  Grafflin, 
68  Md.  545,  15  Atl.  298,  13  Atl.  341. 

98  As  to  the  jurisdiction  of  equity 
to  subject  the  interest  of  a  pledgor 
or  mortgagor  of  stock,  see  Nabring  v. 
Bank  of  Mobile,  58  Ala.  204. 

99  Indiana.  Williams  v.  Beynolds,  7 
Ind.  622. 

Maiyiaiid.  See  Coombs,  v.  Jordan, 
3  Bland  Ch.  284,  22  Am.  Dec.  236; 
Watkins  v.  Dorsett,  1  Bland  Ch.  530. 

New  Jersey.  Diaborough  v.  Outcalt, 
1  N.  J.  Eq.  398. 

Now  York.  Donovan  v.  Finn,  1 
Hopk.  Ch.  59,  14  Am.  Dec.  531. 

Tennessee.  Erwin  v.  Oldham,  6 
Yerg.  185,  27  Am.  Dee.  458. 

England;  Bank  of  England  v.  Lunn, 
15  Ves.  569;  Dundae  v.  Dutens,  1  Ves. 
Jr.  196. 

*' According  to  our  distribution  of 
jurisdictions,  suits  for  the  recovery  bf 
ordinary  debts  are  appropriated  to  the 
courts  of  common  law;  and  the  pro- 
ceedings for  enforcing  the  judgments 
Tendered  in  such  suits  are  alike  allot- 
ted to  those  courts.  In  any  such  case, 
where  the  subject  of  the  suit  is  ex- 
clusively of  legal  cognizan<ce,  a  court 
of  equity  has  no  jurisdiction  to  en- 


force the  judgment  by  its  own  meth- 
ods of  proceeding,  or  to  give  a  better 
remedy  than  the  laAV  gives.  If  the 
remedies  of  the  law  are  imperfect, 
equity,  as  has  been  often  said  in 
the  Engliflh  chancery,  has  no  juris- 
diction to  give  ezecutiOQi  in  aid  of 
the  infirmity  of  the  law.  When  any 
fact  giving  equitable  jurisdietion  in- 
tervenes in  the  transactibns  between 
creditor  and  debtor,  such  a  fact  be- 
comes a  foundation  of  relief  in  this 
court;  but  in  any  ordinary  case  free 
from  fraud  or  injustice,  the  execution 
of  the  judgment,  and  the  methods  of 
compelling  satisfaction  are  confined  to 
the  courts  of  law.  When  a  creditor 
comes  to  this  court  for  relief,  he  must 
come  not  merely  to  obtain  judgment 
or  satisfaction  of  a  judgment,  but  he 
must  present  facts  which  form  a  case 
of  equitable  jurisdiction.  He  must 
show  that  the  debtor  has  made  some 
fraudulent  disposition  of  his  property, 
or  that  the  case  stands  infected  with 
some  trust,  collusion,  or  injustice, 
against  which  it  is  the  province  of 
this  court  to  give  relief.  In  such  cases 
this  court  has  jurisdiction,  not  for  the 
purpose  of  giving  a  species  of  execu- 
tion which  the  courts  of  law  do  not 
afford,  but  for  the  purpose  of  giving 
relief  in  the  jmrticular  cases  allotted 
to  its  jurisdiction;  and  when  the  cause, 
by  reason  of  such  facts,  is  properly 
here,  the  court  proceeds  upon  all  the 
circumstances  of  the  case  to  give  final 
and  equitable  relief.*'  Donovan  v. 
Finn,  1  Hopk.  Ch.  (N.  Y.)  59,  14  Am. 
Dec.  531. 

The  contrary  was  held  in  Storm  v. 
Waddell,  2  Sandf.  Ch.  (N.  Y.)  494. 

1  Evans  v.  Monot,  57  N.  C.  227; 
Young  V.  South  Tredegar  Iron  Co., 
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In  some  jurisdictions  stocks  subject  to  execution  are  subject  to  at- 
tachment in  equity,*  and  in  some  states  the  lien  of  a  garnishment  may 
be  enforced  against  the  garnishee  by  a  suit  in  equity.' 

The  uniform  stock  transfer  act  provides  that  a  creditor  whose 
debtor  is  the  owner  of  a  certificate  shall  be  entitled  to  such  ^id  from 
courts  of  appropriate  jurisdiction,  by  injunction  and  otherwise,  in 
attaching  such  certificate,  or  in  satisfying  the  claim  by  means  thereof, 
as  is  allowed  at  law  or  in  equity,  in  regard  to  property  which  cannot 
readily  be  attached  or  levied  upon  by  ordinary  legal  process.* 

§  3439.  Situs  of  stock.  It  is  generally  held  that  the  situs  of  stock 
for  purposes  of  attachment,  execution  or  garnishment  is  the  domicile 
of  the  corporation,  that  is,  the  state  by  or  under  the  laws  of  which 
the  corporation  was  created,  and,  according  to  the  weight  of  author- 
ity, its  situs  is  in  that  state  and  nowhere  else.'    Statutes  permitting 


85  Tenn.  189,  4  Am^  St.  Bep.  752,  2 
B,  W.  202;  BrightweU  v.  Mallory,  10 
Yerg.   (Tenn.)   196. 

Mass.  Laws  1910,  c.  531,  provides 
that  share  may  be  attached  only  in 
equity.  Parkhurst  v.  Almy,  222  Mass. 
27,  109  N.  E.  733. 

Personal  service  on  the  defendant 
is  not  necessary  in  a  suit  brought 
by  a  creditor,  in  the  same  court  in 
which  he  has  established  the  liability 
of  the  defendant  by  an  earlier  decree, 
to  reach  and  apply  property  which 
cannot  be  taken  on  execution  at  law. 
Parkhurst  v.  Almy,  222  Mass.  27,  109 
N.  E.  733. 

•  Young  V.  South  Tredegar  Iron  Co., 
85  TenH.  189,  4.  Am.  St.  Hep.  752,  2 
S.  W.  202. 

8 Farmers'  &  Merchants'  Nat.  Bank 
V.  Mosher,  68  Neb.  713,  724,  100  N.  W. 
133,  M  N.  W.  1003,  63  Neb.  130,  88 
N.  W.  552. 

In  a  suit  in  equity  to  determine  the 
ownership  of  the  stock  and  to  appro- 
priate it  to  the  satisfaction  of  the 
plaintiff's  claim,  all  persons  claiming 
the  stock  should  be^  made  parties. 
Farmers'  &  Merchants'  Nat.  Bank  v. 
Mosher,  68  Neb.  713,  724,  100  N.  W. 
133,  94  N.  W.  1003. 


4  See  section  14  of  the  act.  This  act 
has  been  adopted  and  is  in  force  in 
Louisiana,  Maryland,  Kassachaaetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Bhode  Island, 
Wisconsin  and  Alaska. 

« United  States.  Gundry  y.  Bea- 
kirt,  173  Fed.  167;  Ashley  v.  (Juintard, 
90  Fed.  84.  See  also  McKane  y. 
IBurke,  132  Fed.  688. 

Arizoiuk  See  Hook  v.  Hoffman^  16 
Ariz.  540,  147  Pac.  722. 

California.  Wait  v.  Kern  River 
Mining,  Milling  &  Developing  Oo.^  157 
Oal.  16,  106  Pac.  98. 

Oonnectlciitw  Barber  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  1912  D  951,  80 
Atl.  791;  Winslow  v.  Fletcher,  53 
Conn.  390,  55  Am.  Bep.  122,  4  Atl.  250. 

Delaware.  Ellis  v.  Penn  Beef  Co., 
9  Del.  Ch.  213,  80  Atl.  666. 

Georgia.  See  People 's  Nat.  Bank  y. 
CleveUnd,  117  Ga.  908,  44  8.  E.  20, 
where  this  is  said  to  be  the  rule  under 
the  code. 

Indiana.  Smith  v.  Downey,  8  Ind. 
App.  179,  52  Am.  St.  Bep,  467,  35  N. 
E.  568,  34  N.  E.  823. 

Keiitack7.  New  Jersey  Sheep  A 
Wool  Co.  V.  Traders'  Deposit  Bank, 
104  Ky.  90,  46  S.  W.  677. 
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the  attachment  o.f,  or  the  levy  of  execution  upon,  shares  of  stock, 
though  general  in  their  terms,  are  usually  held  to  apply  to  domestic 
corporations  only,  at  least  in  the  absence  of  anything  showing  a  con- 
trary intention  on  the  part  of  the  legislature.®  Nor  does  it  follow 
from  the  fact  that  the  laws  of  a  state  require,  as  a  condition  of  doing 
business  in  that  state,  that  foreign  corporations  shall  submit  to  be 
sued  there,  that  those  laws  require  the  shareholders  of  su<;h  a  corpora- 
tion to  submit  their  shares  to  the  dominion  of  that  state,  and  thereby 
subject  them  to  execution  and  attachment  within  its  borders^ 


Maryland.  See  United  States  Ezp. 
Co.  V.  Hurlock,  120  Md.  107,  Ann.  Cas. 
1915  A  566,  87  Atl.  834. 

Miasouri.  Dean  Bapid  Tel.  Co.  v. 
Howell,  162  Mo.  App.  100,  144  S.  W. 
135;  Caffery  v.  Choctaw  Coal  &  Min- 
ing Co.,  95  Mo.  App.  174,  68  S.  W. 
1049.  See  also  Bichardson  v.  Buseh, 
198  Mo.  174,  115  Am.  St.  Rep.  472,  95 
S.  W.  894;  Armour  Bros.  Banking  Co. 
V.  St.  Louis  Nat.  Bank,  113  Mo.  12,  35 
Am.  St.  Bep.  691,  20  S.  W.  690. 

New  York.  Plimpton  v.  Bigelow,  93 
N.  y.  592,  But  see  Simpson  v.  Jersey 
City  Contracting  Co.,  165  N.  Y.  193, 
55  li.  B.  A.  796,  58  N.  E.  896,  aff 'g  47 
App.  Div.  17,  61  N.  Y.  Supp.  1033. 

lUiode  IcAancL  Maertens  v.  Scott, 
33  B.  I.  356,  80  Atl.  369;  Ireland  v. 
Globe  Milling  &  Reduction  Co.,  19  B. 
I.  180,  29  L.  B.  A.  429,  61  Am.  St. 
Bep.  756,  32  Atl.  921. 

TemiesBee.  See  Young  v.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  4 
Am.  St.  Bep.  752,  2  S.  W.  202. 

"Every  consideration  *  *  *  of 
public  policy  and  private  justice  to 
the  parties  concerned  requires  that 
the  situs  of  shares  of  stock  for  seizure 
by  attachment  or  execution  at  law 
shall  be  that  of  the  corporate  domi- 
cile, or,  if  there  can  be  any  other, 
then  that  of  the  domicile  of  the  share* 
holder.  If  they  cannot  be  attached 
or  taken  in  execution  at  either  of 
these  places,  there  is  no  reason  why 
they  should  be  elsewhere.''  Ashley 
V.  Quintard,  90  Fed.  84. 

See  also  i  3141,  supra. 


As  to  the  situs  of  jstock  generally, 
see  §  3434,  supra. 

6  United  States.  Gundry  v.  Beakirf^ 
173  Fed.  167;  Ashley  v.  Quintard,  90 
Fed.  84. 

Indiana.  Smith  v.  Downey,  8  Ind. 
App.  179,  52  Am.  St.  Bep.  467,  35  N. 
E.  568,  34  N.  E.  823. 

Maryland.  United  States  Exp.  Co. 
V.  Hurlock,  120  Md.  107,  Ann.  Cas. 
1915  A  566,  87  Atl.  834;  Morton  v. 
Grafflin,  68  Md.  545,  15  Atl.  298,  13 
Atl.  341. 

Missouri.  Armour  Bros.  Banking 
Co.  V.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W.  690; 
Dean  Bapid  Tel.  Co.  v.  Howell,  162 
Mo.  App.  100,  144  S.  W.  135. 

New  York.  Plimpton  v.  Bigelow, 
93  N.  Y.  592. 

Waflliington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wa^h.  411,  68  Pac.  884. 

In  the  absence  of  proof  that  the 
law  of  a  foreign  country  authorizes 
an  execution  sale  of  stock  in  a  for- 
eign corporation,  the  presumption  is 
that  the  law  of  the  foreign  country 
and  the  law  of  the  forum  are  the  same 
in  this  respect.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

7 "If  the  state  has  the  power  to 
attach  such  a  condition  to  the  licen3e 
of  doing  business  in  the  state,  it 
should  expressly  define  the  condition, 
and  it  is  not  necessarily  to  be  implied 
from  any  statutes  authorizing  proc- 
ess against  the  company  itself  nor 
from  any  authorizing  the  property  of 
nonresidents  to  be  attached.    The  sub- 
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The  courts  are  agreed  that  shares  of  stock  cannot  be  reached  by  exe- 
cution,  attachment  or  garnishment  in  a  state  other  than  that  in  which 
the  corporation  was  created,  although  the  officers  of  the  corporation 
are  within  the  state  and  the  business  of  the  corporation  is  being  car- 
ried on  there,  where  the  defendant  is  a  nonresident  and  the  certificates 
are  in  his  possession  without  the  state,^  especially  where  the  plaintiff 
is  also  a  nonresident.*    And  the  same  rule  has  been  applied  by  some 


jection  of  the  shares  of  the  stock- 
holders to  execution  or  attachment,  or 
of  the  shareholders  themselves  to  any 
kind  of  suit  within  the  state,  not  con- 
.  nected  with  some  liability  of  the  com- 
pany, is  a  subject-matter  entirely  for- 
eign to  the  subject-matter  of  process 
against  foreign  corporations."  Ash- 
ley V.  Quintard,  90  Fed.  84.  , 

8  United  States.  Gundry  v.  Beakirt, 
173  Ted.  167;  Ashley  v.  Quintard,  90 
Fed.  84. 

Kentucky.  New  Jersey  Sheep  & 
Wool  Co.  V.  Traders'  Deposit  Bank, 
104  Ky.  90,  46  S.  W.  677. 

Maryland.  United  States  Exp.  Go. 
V.  Hurlock,  120  Md.  107,  Ann.  Gas, 
1915  A  566,  87  Atl.  834. 

MlBSOuxt  Gaffery  v.  Ghoctaw  Goal 
&  Mining  Go.,  95  Mo.  App.  174,  68  8. 
W.  1049. 

New  York,  Plimpton  v.  Bigelow,  93 
N.  Y.  592. 

Rhode  Island.  Ireland  v.  Globe 
Milling  &  Beduction  Co.,  19  B.  I.  180, 
29  L.  B.  A.  429,  61  Am.  St.  Bep.  756, 
32  Atl.  921. 

Washington.  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884. 

"Shares  for  the  purpose  of  attach- 
ment proceedings  may  be  deemed  to 
be  in  the  possession  of  the  corpora- 
tion which  ijssued  them,  but  only  at 
the  place  where  the  corporation  by 
intendment  Of  law  always  remains,  to- 
wit,  in  the  state  or  country  of  its 
creation."  Plimpton  v.  Bigelow,  93 
N.  Y.  592. 

''Shares  of  stock  represent  aliquot 
parts  of  the  corporate  property  in  a 
certain  sense,  but  this  is  as  to  the 


whole  property,  and  not  segregated 
parts  that  may  happen  to  be  in  a  par- 
ticular place  or  under  the  particular 
dominion  of  a  given  state ;  and  these 
shares  cannot  be  ascertained  and  dis- 
tributed on  a  winding  up  until  all 
the  property  wherever  situate,  has 
been  gathered  together  for  such  a  dis- 
tribution in  solido,  and  not  as  to  each 
separate  part.  Therefore,  theoreti- 
cally as  well  as  practically,  the  loca- 
tion of  never  so  much  of  the  corporate 
property  in  a  state  where  it  is  not 
incorporated  or  organized,  but  is  only 
doing  business  by  permission,  does 
not,  as  to  that  property  »o  located, 
establish  the  shares  or  aliquot  parts 
thereof  in  the  state  of  that  location. 
It  is  quite  incapable  of  such  treat- 
ment under  any  view  of  corporate  ex- 
istence or  controL"  Ashley  v.  Quint- 
ard, 90  Fed.  84. 

The  fact  that  the  plaintiff  13  a  resi- 
dent of  the  state  of  the  forum  does 
not  change  the  rule.  Ashley  v.  Quint- 
ard, 90  Fed.  84. 

In  United  States  Exp.  Go.  v.  Hur- 
lock, 120  Md.  107,  Ann.  Gas.  1915  A 
566,  87  Atl.  834,  it  is  said:  ''Had  the 
shares  of  stock  condemned  been  actu- 
ally within  the  jurisdiction  of  the 
court  a  different  question  would  have 
been  presented.  They  might  then 
have  been  liable  to  attachment." 
The  court  evidently  moans  certificates 
instead  of  shares. 

9  United  States  Exp.  Go.  v.  Hurlock, 
120  Md.  107,  Ann.  Gas.  1915  A  566, 
87  'Atl.  834;  Plimpton  v.  Bigelow,  93 
N.  Y.  592. 
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courts  where  the  certifi<;ates  are  in  the  possession  of  a  third  person, 
as  for  example  a  pledgee  or  a  trustee,  or  one  to  whom  the  owner 
has  intrusted  them  for  purposes  of  sale,  who  is  a  resident  of  the  state 
where  the  proceeding  is  instituted,^®  and  even  where  the  stockholder  is 
himself  a  resident  of  the  state  of  the  forum  and  has  the  certificates  in 
his  possession  there.*^  In  other  words,  these  courts  hold  that  a  court 
can  acquire  no  jurisdiction  over  stock  by  virtue  of  an  attachment 
merely  because  the  certificate,  of  stock  is  within  its  jurisdiction.^' 


lOOooneetlcat*  Tweedy  v.  Bogart, 
56  Oonn.  410,  15  Atl.  374;  Winslow  v. 
Pleteher,  53  Conn.  390,  55  Am.  Bep. 
122,  4  Atl.  250. 

TftdlnPA.  Smith  v.  Downey,  8  Ind. 
App.  179,  52  Am.  St.  Bep.  467,  35  N. 
E.  568,  34  N.  E.  823. 

MlBaouzl  Armour  Bros.  Banking 
Co.  Y.  St.  Louis  Nat/  Bank,  113  Mo. 
12,  35  Am.  St.  Rep.  691,  20  S.  W.  690. 
See  also  Bichard^on  v.  Busch,  198  Mo. 
174,  115  Am.  St.  Bep.  472,  95  S.  W. 
894;  Dean  Bapid  Tel.  Co.  t.  HoweU, 
162  Mo.  App.  100,  144  S.  W.  135. 

PeniiBylvaiiia.  Christmas  v.  Biddle, 
13  Pa.  223. 

Teiia«8B66.  B.  Moore  &  Co.  v.  Gen- 
nett  &  Co.,  2  Tenn.  Ch.  375. 

In  Pinney  v.  Nevills,  86  Fed.  97, 
this  was  held  to  be  true  in  Massachu- 
setts, sinee  the  statutes  of  that  state 
in  terms  provided  for  the  attachment 
of  shares  of  domestic  corporations  or 
of  corporatidns  organized  under  the 
laws  of  ^he  United  States. 

In  Whitcomb  v.  J.  J.  Quinlan  &  Co., 
75  N.  H.  429,  75  Atl.  525,  the  ques- 
tion of  whether  the  stockholder's  in- 
terest could  be  reached  by  trustee 
process  was  not  decided  since  it  was 
held  that  the  trustee  was  not  charge- 
able in  any  event  under  the  facts. 

This  is  particularly  true  where  the 
corporation  has  never  appointed  an 
agent  or  attorney  to  accept  service 
of  process  in  the  state.  Maertens  v. 
Scott,  33  B.  I.  356,  80  Atl.  369. 

The  foundation  of  the  rule  is  ' '  that 
the  intangible  property  right  inherent 
in  the  stock  of  a  corporation  must 


have  a  situs,  a  place  of  existence,  just 
as  tangible  property;  that  property, 
whether  tangible  or  intangible,  can- 
not exist  in  two  places  at  once;  that 
the  common  law  regards  the  situs  of 
property  in  the  stock  of  a  corpora- 
tion as  being  at  the  place  of  the  domi- 
cile, the  home  of  the  corporation;  that, 
as  a  corporation  is  an  alien  to  aU 
other  jurisdictions  than  that  of  its 
domicile,  so  is  its  stock  an  alien  in 
such  other  jurisdictions;  and  that 
therefore  stock  in  a  foreign  corpora- 
tion cannot  be  reached  by  process  is- 
sued in  this  state,  since  our'  laws  and 
our  processes  can  have  no  extraterri- 
torial effect."  Dean  Bapid  Tel.  Co. 
V.  Howell,  162  Mo.  App.  100, 144  S.  W. 
135. 

llGundry  v.  Beakirt,  173  Fed.  167. 

MIn  the  absence  of  legislation  at- 
tempting to  reach  the  foreign  stock, 
it  can  make  no  difference  whether  the 
owner  of  the  shares  is  a  resident  of 
the  domestic,  or  of  the  foreign,  state. ' ' 
Gundry  v.  Beakirt,  173  Fed.  167. 

In  Beid  Ice-Cream  Co.  v.  Stephens, 
62  HI.  App.  334,  it  was  held  that  an 
attempted  levy  and  sale  on  execution 
of  the  stock  of  a  foreign  corporation 
pursuant  to  a  judgment  against  a  resi- 
dent stockholder,  who  had  pledged  his 
stock  to  the  corporation,  was  void. 
The  corporation  was  carrying  on  busi- 
ness in  the  state,  but  it  does  not  ap- 
pear from  the  opinion  where  the  cer- 
tificates were,  and  apparently  it  was 
deemed  immaterial. 

ISAzlsona.     See  Hook  v.  Hoffman,. 
16  Ariz.  540,  147  Pac.  722. 
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On  the  other  hand,  some  courts  hold  that  stock  in  a  corporation  or- 
ganized in  one  ertate  may  be  attached  or  garnished  in  another  state  by 
service  of  process  on  a  third  person  in  possession  of  the  certificates  in 
the  latter  state.^^    In  support  of  this  rule  it  has  been  said  that  the 

Ckmnecticut.     Winslow  v.  Fletcher,      said:    "These  rights  and  duties  are 


53  Conn.  390,  55  Am.  Bep.  122,  4  Atl. 
250. 

Indiana.  Smith  v.  Downey,  8  Ind. 
App.  179,  52  Am.  St.  Bep.  467,  35 
N.  E.  568. 

Miasouzl.  Armour  Bros.  Banking 
Go.  V.  St.  Lrouis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W. 
690;  Oaffery  y.  Choctaw  Coal  &  Min- 
ing Co.,  95  Mo.  App.  174,  68  S.  W. 
1049.  See  also  Bichardson  v.  Busch, 
198  Mo.  174,  115  Am.  St.  Bep.  472,  95 
8.  W.  894. 

PennsylTaaia.  Christmas  v.  Biddle, 
13  Pa.  223. 

Bliode  laJLaad.  Maertens  v.  Scott, 
33  B.  I.  356,  80  Atl.  369. 

TflEnneflsee.  B.  Moore  &  Co.  v.  Oen- 
nett  &  Co.;  2  Tenn.  Ch.  376. 

''Stock  cannot  be  attached  by  at- 
taehing  the  certificates  any  more  than 
lands  situate  in  another  state  can  be 
attached  by  an  attachment  in  this 
state  on  the  title  deeds  to  such 
lands."  Caffery  v.  Choctaw  Coal  & 
Mining  Co.,  95  Mo.  App.  174,  68  8.  W. 
1049.  And  see  to  the  same  effect 
Christmas  v.  Biddle,  13  Pa.  223. 

In  Winslow  v.  ]Pletcher,  53  Conn. 
390,  55  Am.  Bep.  122,  4  Atl.  250, 
where  a  resident  of  Indiana,  owning 
stock  in  a  bank  of  that  state,  had 
pledged  the  certificate,  with  a  blank 
power  to  sell  and  transfer  the  same 
to  a  corporation  in  Connecticut,  it  was 
held  that  neither  the  stock  nor  the 
surplus  interest  therein  could  be 
reached  by  attachment  in  Connecticut. 
Judge  Carpenter,  after  stating  the 
proposition  that  certificates  of  stock 
are  not  the  stock,  and  defining  a  share 
of  stock  as  consisting  of  a  set  of 
rights  and  duties  between  the  corpo- 
ration and   the   owner   of  the  ^hare, 


in  fact  and  law  quite  distinguishable 
from  the  certificates  and  the  power  to 
transfer  those  rights  and  duties.  The 
certificate  is  evidence  that  the  per- 
son therein  named  possesses  those 
rights  and  is  subject  to  those  duties, 
but  is  not  in  law  the  equivalent  of 
thqi»e  rights  and  duties.  They '  are 
muniments  of  title^  but  not  the  title 
itself;  much  less  the  real  property. 
While  these  certificates  are  in  them- 
selves valuable  for  some  purposesf  and 
to  some  extent  may  properly  be  re- 
garded as  property^  yet  they  are  dis- 
tinct from  the  holder 's  interest  in  the 
capital  stock  of  the  corporation,  and 
are  not  goods  and  effects  within  the 
meaning  of  the  statute  relating  to 
foreign  attachment.  They  are  no 
more  subject  to  an  attachment  or  a 
trustee  process  than  a  promissory  note. 
The  debt  is  subject  to  attachment, 
but  the  note  itself,  which  is  simply 
evidence  of  the  debt,  is  not  So  with 
stock.  That  may  be  attached,  but 
the  certificates  cannot  be.  *  *  * 
The  bank  is  a  foreign  corporation. 
No  part  of  its  capital  or  property  is 
within  the  jurisdiction  of  this  court. 
The  certificates  and  authority  to 
transfer  are  held  by  one  of  our  citi- 
zens; but  we  cannot  through  them 
reach  the  stock  or  take  any  action 
relative  thereto  which  the  authorities 
of  the  bank  or  the  courts  of  Indiana 
are  bound  to  respect." 

18  Certificates  of  stock  in  a  foreign 
corporation  are  personal  property,  and, 
when  in  the  hands  of  third  parties 
within  this  state,  are  subject  to  gar- 
nishment proceedings.  Puget  Sound 
Nat.  Bank  of  Everett  v.  Mather,  60 
Minn.  362,  62  N.  W.  396.  In  this  caae 
the  plaintiff  was  also  a  foreign  eorpo- 
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question  is  not  whether  the  prox>erty  of  the  corporation  ean  be  said 
to  be  within  the  state  for  jurisdictional  purposes  through  attachment 
proceedings,  but  whether,  the  certificates  being  in  the  ststh  under  a 
transfer  by  their  owner  to  a  pledgee  to  secure  an  indebtedness  of  the 
owner,  there  is  not  present  in  the  state  property  of  the  debtor  which 
is  capable  of  effectual  seizure  by  the  court's  process.^*  It  has  also 
been  said  that  while,  if  the  stock  were  sold  at  a  judicial  sale,  the 
courts  of  the  forum  could  not  compel  a  transfer  to  the  purchaser  on 
the  books  of  the  corporation,  the  presumption  is  that  the  corporation 
itself  would  recognize  and  give  effect  to  the  purchaser's  title.^^ 

Even  in  states  where  the  situs  of  stock  for  the  purpose  of  attach- 
ment or  garnishment  is  held  to  be  solely  at  the  domicile  of  the  cor- 
poration, it  has  been  held  that  if  a  corporation  organized  in  one  state 
becomes  in  effect  a  domestic  corporation  of  another  state  by  complying 
with  its  laws  for  the  purpose  of  doing  business  there,  its  stock  has 


ration,  and  it  does  not  appear  whether 
the  defendant  was  a  resident  of  the 
state  where  the  aetion  was  brought 
or  not.  The  court  says  that  ''Plimp- 
ton Y.  Bigelow,  93  N.  Y.  592,  is  not  in 
point,  as  will  be  seen  at  a  glance." 

ThJ3  is  true  where  the  certificates 
are  in  possession  of  a  pledgee  who  is 
a  resident  of  the  state,  and  the  plain- 
tiff is  also  a  resident  of  the  state. 
Bimpson  v.  Jersey  Oity  Contracting 
Co.,  165  N.  Y.  193,  55  L.  B.  A.  796, 
58  N.  E.  89(5,  aff  'g  47  N.  Y.  App.  Div. 
17,  61  N.  Y.  Shpp.  1033.  In  this  case 
the  court  distinguishes  Plimpton  v. 
Bigelow,  93  N.  Y.  592,  on  the  ground 
that  there  both  the  plaintiff  and  the 
defendant  were  nonresidents,  and  that 
the  certificates  were  in  the  possession 
of  the  defendant  at  his  domicile. 

The  rule  has  also  been  applied  where 
the  certificates  were  held  by  a  resi- 
dent of  the  state  under  a  pooling 
agreements  Lowenthal  v.  Hodge,  120 
N.  Y.  App.  Div.  304,  105  N.  Y.  Supp. 
120.  And  also  where  they  were  in  the 
possession  of  a  resident  to  whom  they 
had  been  ^ent  by  the  owner,  assigned 
in  blank,  for  purposes  of  sale.  People 
V.  Orifenhagen,  167  N.  Y.  App.  Div. 


572,  152  N.  Y.  Supp.  679.  Apparently 
the  plaintiff  was  a  resident  of  the 
state,  although  it  is  not  so  stated. 

6ee  De  Beam  v.  De  Beam,  115  Md. 
668,  36  L.  B.  A.  (N.  8.)  421,  81  Atl. 
228,  where  it  was  held  that  under  the 
special  facts  of  the  particular  case 
registered  coupon  bonds  of  a  f^eign 
corporation  belonging  to  a  nonresi- 
dent, but  in  the  possession  of  a  resi- 
dent of  the  state,  might  be  attached. 
And  see,  also,  in  this  connection, 
United  States  Exp.  Oo.  v.  Hurlock,  120 
Md.  107,  Ann.  Cas.  1915  A  566,  87  Atl. 
834,  where  it  is  said  that  the  same  rule 
might  apply  in  the  case  of  stock  if 
the  shares  were  actually  within  the 
jurisdiction,  but  the  question  is  not 
decided.  See,  however,  Morton  v. 
Grafflin,  68  Md.  545,  15  Ati.  298,  13 
Atl.  341. 

14  Simpson  v.  Jersey  City  Contract- 
ing Co.,  165  N.  Y.  193,  55  L.B.  A. 
796,  58  N.  E.  896,  aff 'g  47  N.  Y.  App. 
Div.  17,  61  N.  Y.  Supp.  1033. 

UiSimpson  v.  Jersey  City  Contract- 
ing Co.,  166  N.  Y.  193,  55  L.  B.  A. 
796,  58  N.  E.  896,  aff 'g  47  N.  Y.  App. 
Div.  17,  61  N.  Y.  Supp.  1033. 
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a  situs  in  the  latter  state  and  is  subject  to  attachment  there  to  the 
same  extent  as  the  stock  of  domestic  corporations.^^ 

Of  course,  stock  owned  by  a  nonresident  debtor  in  a  domestic  cor- 
poration may  be  attached  where  the  statutes  allow,  as  they  generally 
do,  attachment  of  the  property  of  a  nonresident,  and  make  shares  of 
stock  subject  to  attachment;  and  it  can  make  no  difference  that  the 
certificates  of  stock  are  not  within  the  jurisdiction  of  the  court.^'' 

16  Dean  Bapid  Tel.  Co.  t.  Howell,     see,  although  the  debtor  and  owner 
W2  Mo.  App.  100,  144  S.  W.  135;  Caf- 
fery  v.  Ohoctaw  Coal  &  Mining  Co., 
95  Mo.  App.  174,  6S  &.  W.  1049;  Smith 
V.  Pilot  Min.  Co.,  47  Mo.  App.  409. 

"A  corporation  •  ♦  <t  may  do- 
mesticate itself  in  a  state  other  than 
that  of  its  nativity  in  a  way  to  bring 
itself  within  the  operation  of  statutes 
relating  only  to  domestic  corpora- 
tions," Dean  Rapid  Tel.  Co.  v.  How- 
ell, 162  Mo.  App.  100,  144  B.  W.  135. 

In  Bowman  v.  Breyfogle,  145  Ky. 
443,  Ann.  Cas.  1914  B  938,  140  S.  W. 
694,  it  was  held  that  where  a  Dela- 
ware corporation  had  its  manufactur- 
ing plant  and  its  principal  office  in 
Kentucky,  and  kept  all  its  books,  in- 
cluding its  stock  book,  there,  and 
issued  its  stock  and  paid  its  dividends 
there,  its  stock  had  a  situs  in  Ken- 
tucky, and  that  the  courts  of  that 
state  had  jurisdiction  of  an  equitable 
action  under  the  statute  to  subject  it 
to  the  payment  of  a  judgment  against 
a  former  owner  alleged  to  have  trans- 
ferred it  in  fraud  of  creditors,  even 
though  the  statute  did  not  in  terms 
declare  the  corporation  to  be  a  do- 
mestic one. 

It  was  held,  in  Young  v.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  4 
Am.  St.  Bep.  752,  2  8.  W.  202,  that 
since,  under  the  statutes  of  Tennessee, 
a  foreign  corporation  becomes  a  do- 
mestic corporation  of  that  state  upon 
complying  with  the  statutes  for  4the 
purpose  of  doing  business  there, 
shares  of  stock  in  such  a  corporation, 
which  has  complied  with  such  statutes, 
are  subject  to  attachment  in  Tennes- 


of  the  shares  is  a  nonresident,  and 
the  certificates  of  stock  are  in  his 
possession  beyond  the  limits  of  the 
state.  Compare,  however,  the  other 
cases  cited  in  this  note. 

Where  the  chief  office  of  a  corpora^ 
tion  is  established  and  maintained  in 
a  state  other  than  that  where  it  was 
incorporated,  its  stock  is  subject  to 
levy  and  attachment  there.  Dean  , 
Bapid  Tel.  Co.  v.  Howell,  162  Mo. 
App.  100,  144  S.  W.  135.  In  this  case, 
in  the  course  of  its  opinion,  the  court 
says:  "By  the  chief  office  we  do  not 
mean  the  office  where  the  business  of 
the  corporation  with  the  public  is 
chiefly  transacted  but  the  office 
wherein  is  transacted  what  we  may 
call  the  internal  business  of  the  cor-  - 
poration  and  where  its  corporate 
books  and  records,  such  as  its  minute 
book   and   stock  register  are  kept." 

See  also  Daniel  v.  Gk>ld.  Hill  Min. 
Co.,  28  Wash.  411,  68  Pfec.  884,  where 
it  was  held  that  a  foreign  corporation 
did  not  become  a  domestic  one  of 
British  Columbia  by  complying  with 
its  statutes  relative  to  foreign  cor- 
porations. 

ITOaUfomia.  See  Wait  v.  Kern 
Biver  Mining,  Milling  &  Developing 
Co.,  157  Cal.  16,  106  Pac.  98. 

Oonnectlxnit.  Barben  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  1912  D  951,  80 
Atl.  791. 

Kentacky.  Bowman  v.  Breyfogle, 
145  Ky.  443,  Ann.  Cas.  1914  B  938, 
140  8.  W.  694.  See  also  New  Jersey 
Sheep  &  Wool  Co.  v.  Traders  *  Deposit 
Bank,  104  Ky.  90,  46  S.  W.  677. 
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§3440.  Title.  Of  course  shares  of  stock  cannot  be  attached  or 
taken  on  execution  if  they  do  not  belong  to  the  debtor,**  as  where  he 
has  transferred  them  in  good  faith  and  for  value,**  or  holds  them 
merely  as  trustee.** 

It  has  been  said  that  garnishment  or  the  levy  of  an  execution 
reaches  the  real,  actual  rights  of  the  stockholder  without  regard  to 
his  apparent  interest.**  And  it  has  been  held  that  the  interest  of  a 
person  in  shares  may.  be  attached  thoygh  they  stand  on  the  books 
in  the  name  of  another.**  But,  on  the  other  hand,  there  is  authority 
to  the  effect  that  shares  are  not  subject  to  levy  on  execution  under 
such  circumstances.** 


New  Hampahire.  Abbot  v.  Kimball, 
68  V.  H.  303,  3S  Atl.  1051. 

Now  Jersey.  Cord  v.  Newlin,  71  N. 
J.  L.  438,  59  Atl.  22. 

OMo.  National  Bank  of  New  Lon- 
don V.  Lake  Shore  &  M.  S.  By.  Co., 
21  Ohio  St.  221. 

Tennessee.  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Bep.  752,  2  S.  W.  202. 

Virginia.  Cheaapeake  &  O.  By.  Co. 
V.  Paine  &  Co.,  29  Gratt.  502. 

"Where  there  is  an  attachment  and 
no  appearance  by  a  nonresident  de- 
fendant, the  action  is  treated  as  in 
the  nature  of  a  proceeding  in  rem. 
If  he  appears  it  becomes  a  proceeding 
in  personam."  Barber  v.  Morgan,  84 
Conn.  618,  Ann.  Cas.  1912  T>  951,  80 
Atl.    791. 

ISMagerstadt  v.  Schaefer,  213  111. 
351,  72  N.  E..  1063,  aff 'g  110  III.  App. 
166;  Boone  v.  Van  G order,  164  Ind. 
499,  108  Am.  St.  Bep.  314,  74  N.  E. 
4;  Beckwith  v.  Burrough,  13  B.  I.  294. 

The  judgment  is  a  lien  only  on  the 
interest  which  the  shareholder  has. 
Owens  V.  Atlanta  Trust  &  Banking 
Co.,  122  Ga.  521,  50  S.  B.  379. 

19  Farmers'  &  Merchants'  Nat. 
Bank  v.  Mosher,  68  Neb.  713,  724,  100 
N.  W.  133,  94  N.  W.  1003;  Beilly  v. 
Absecon  Land  Co.,  75  N.  J.  £q.  71, 
71  Atl.  248;  Lipscomb's  Adm'r  v. 
Condon,  56  W.  Va.  416,  67  L.  B.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  £. 
392. 


n 


In  case  he  has  regularly  passed  to 
another  the  legal  title  so  that,  as 
against  him,  the  transfer  is  good  and 
is  one  the  company  is  bound  to  recog- 
nize, the  shares  are  not  leviable  on 
attachment  or  exeeution  issued  against 
his  property."  Van  Norman  v.  Jack- 
son Circuit  Judge,  45  Mich.  204,  7  N. 
W.   796. 

SO  Hitchcock  Y.  Galveston  Wharf 
Co.,  50  Fed.  263. 

Stock  held  by  a  debtor  as  treasurer, 
or  83  trustee,  is  not  subject  to  levy 
under  an  execution  running  against 
him  individually.  Nashville  Trust  Co. 
V.  Weaver,  102  Tenn.  66,  50  S.  W.  763. 

"Corporate  stock  held  by  a  debtor 
in  a  fiduciary  or  trust  relation  is  not 
subject  to  execution  running  against 
him  individually.''  Nashville  Trust 
Co.  V.  Weaver,  102  Tenn.  66,  50  S.  W, 
763. 

As  to  the  agent's  or  trujstee's  lia- 
bility to  the  principal  or  cestui  que 
trust,  where  stock  has  been  seized  and 
sold  for  the  former's  debt,  see  Hovey 
v.  Bradbury,  112  Cal.  620,  44  Pac. 
1077. 

81  Everitt  y.  Farmers'  &  Merchants' 
Bank,  82  Neb.  191,  20  L.  B.  A.  (N. 
S.)  996,  117  N.  W.  401;  Farmers'  & 
Merchants'  Nat.  Bank  v.  Mosher,  63 
Neb.  130,  88  N.  W.  552. 

W  Tufts  V.  Volkening,  122  Mo.  631, 
27  8.  W.  522,  aflf  'g  51  Mo.  App.  7. 

WFeige  v.  Burt,  118  Mich.  243,  74 
Am.  St.  Bep.  390,  77  N.  W.  928. 
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The  rights  of  an  unregistered  owner  of  shares  of  stock,  as  against 
an  execution  or  attachment  by  a  creditor  of  the  person  appearing^ 
upon  the  books  of  the  corporation  as  owner,  are  considered  in  treating^ 
of  the  transfer  of  shares  and  registration  of  transfers  in  subsequent 
subdivisions  of  this  chapter.** 


§  3441.  Equitable  title  or  interest.  Ordinarily,  it  is  only  the  legal 
interest  in  property  which  can  be  reached  by  an  execution  or  attach- 
ment, and  shares  of  stock  cannot  be  taken  under  execution  or  at- 
tachment by  a  creditor  of  one  who  has  merely  an  equitable  title  or 
interest.**  In  some  jurisdictions,  however,  the  statutes  are  broad 
enough  to  obviate  this  diflSculty.** 

In  some  jurisdictions  the  statutes  are  broad  enough  to  permit  a 
creditor  to  levy  an  execution  or  attachment  upon  shares  of  stock  which 
have  been  fraudulently  transferred  by  the  debtor,  instead  of  first 
suing  in  equity  to  set  the  transfer  aside,*''  while  in  others  the  con- 
trary is  true.** 


MSee  subd.  xvui  et  seq.,  infra,  tliis 
chapter. 

85  united  Stateg.  See  Deacon  v. 
Oliver,  14  How.  610,  14  L.  Ed.  563. 

AlBrlMiiia.  Nabring  v.  Bank  of  Mo- 
bile, 58  Ala.  204. 

2fa88aclin0ett&  See  Athol  Sav. 
Bank  v.  Bennett,  203  Maa3.  480,  89 
N.  E.   632. 

Michigan.  Gypsum,  Plaster  ft 
Stucco  Co.  V.  Kent  Circuit  Judge,  07 
Mich.  631,  57  N.  W.  191;  Van  Norman 
y.  Jackson  Circuit  Judge,  45  Mich. 
204,  7  N.  W.  796. 

Now  York,  Weller  v.  J.  B.  Pace 
Tobacco  Co.,  2  N.  Y.  Supp.  292. 

Rhode  Islaad.  Lippitt  v.  American 
Wood  Paper  Co.,  15  R.  I.  141,  2  Am. 
St.  Rep.  886,  23  Atl.  111.  See  also 
Maertens  v.  Scott,  33  R.  I.  356,  80 
Atl.  369;  Beckwith  v.  Burrough,  14 
R.  I.  366,  51  Am.  Rep.  392. 

They  cannot  be  taken  by  a  creditor 
of  one  who  has  merely  an  executory 
or  equitable  title,  as  in  a  case  where 
an  assignment  of  stock  has  not  been 
registered.  Lippitt  v.  American  Wood 
Paper  Co.,  15  R.  I.  141,  2  Am.  St. 
Rep.  886,  23  Atl.  111.    See  also  Beck- 


with Y.  Burrough,  14  R.  I.  366,  51  Am. 
Rep.  392. 

26  New  York  Commercial  Co.  y. 
Francis,  83  Fed.  769;  Winslow  v, 
Fletcher,  53  Conn.  390,  55  Am.  Rep. 
122,  4  Atl.  250 ;  MiddletoWn  6av.  Bank 
V.  Jarvis,  33  Conn.  372 ;  Tufts  v.  Vol- 
kening,  122  Mo.  631,  27  S.  W.  522, 
aflf'g  51  Mo.  App.  7;  Foster  v.  Pot- 
ter, 37  Mo.  525;  Pelzer  Mfg.  Co. 
v.  Pitts  ft  Hartzog,  76  S.  C.  349,  11 
Ann.  Cas.  665,  57  S.  E.  29.  See  also 
the  cases  cited  in  the  notes  following. 

S7  Indiana.  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

Maryland.  Morton  v.  Grafflin,  68 
Md.  545, 15  Atl.  298,  13  AtL  341. 

MLBBonrt  See  McDonald  v.  First 
Nat.  Bank,  116  Fed.  129. 

New  Jersey.  Curtis  v.  Steever,  36 
N.  J.  L.  304. 

Ohio.  National  Bank  of  New  Lon- 
don V.  Lake  Shore  ft  M.  S.  Ry.  Co.,  21 
Ohio  St.  221. 

Bliode  Iflland.  Beckwith  v.  Bur- 
rough,  14  R.  I.  366,  51  Am.  Rep.  392. 

Virginia.  See  Massey  v.  Y.aneey, 
90  Va.  626,  19  S.  E.  184. 

88  Van  Norman  v.  Jackson  Circuit 
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Ordinarily,  a  mortgage  or  pledge  of  q^ares  of  stock  does  not  prevent 
a  creditor  of  the  mortgagor  or  pledgor  from  levying  thereon,  and  sub- 
jecting the  equity  of  redemption,  as  in  the  case  of  other  property .*• 
But  the  contrary  has  been  held  to  be  true  in  some  states,'®  especially 
where  the  stock  has  been  transferred  to  the  pledgee  or  mortgagee  on 
the  corporate  books.'* 


§3442.  P^noiiB  in  whose  hands  stock  may  be  levied  upon.    For  the 

purpose  of  execution,  attachment  or  garnishment  the  stock  is  gen- 
erally regarded  as  being  in  the  possession  of  the  corporation  in  which 

m 

the  shares  are  held  although  the  certificates  are  in  the  possession  of 
the  stockholder  or  of  a  third  person.**    And  it  is  also  generally  held 


Judge,  45  Mich.  204,  7  N.  W.  796. 

89  Oalif ornis.  Edwards  v.  Beugnot, 
7  Cal.  162. 

Colorado.  Ellis  v.  Gibbons,  26  Colo. 
App.  454,  145  Pac.  285. 

Ooonectlcat.  Winslow  v.  Fletcher, 
53  Conn.  390,  55  Am.  Bep.  122,  4  Atl. 
250;  Middletown  Sav.  Bank  v.  Jarvis, 
33  Conn.  372. 

Indiana,  Manns  v.  Brookville  Nat. 
Bank,  73  Ind.  243. 

Sentacky.  Johnson's  Assignee  v. 
Lou]3ville  City  Nat.  Bank,  22  Ky.  L. 
Bep.  118,  56  S.  W.  710. 

ICassadmsetts.  Vantine  v.  Morse, 
104  Mass.  275.  See  Athol  Sav.  Bank 
V.  Bennett,  203  Mass.  480,  89  N.  E. 
632. 

1080011x1  Foater  v.  Potter,  37  Mo. 
525. 

Now  York.  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  T.  193,  55  L. 
B.  A.  796,  58  N.  E.  896,  aflf  'g  47  App. 
Div.  17,  61  N.  Y.  Supp.  1033;  Simpson 
V.  Jersey  City  Contracting  Co.,  47 
App.  Div.  17,  61  N.  Y.  Supp.  1033. 
See  also  People  v.  Grifenhagen,  167 
App.  Div.  572,  152  N.  Y.  Supp.  679; 
Lowenthal  v.  Hodge,  120  App.  Div. 
304,  105  N.  Y.  Supp.  120. 

Obio.  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348. 

South  Oarolina.  Pelzer  Mfg.  Co. 
V.  Pitts  &  Hartzog,  76  S.  C.  349,  11 
Ann.  Cas.  665,  57  S.  E.  29. 
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80  In  Morton  v.  Grafflin,  68  Md.  545, 
15  Atl.  298,  13  Atl.  341,  it  was  held 
that,  under  the  Maryland  statute  then 
in  force,  a  lien  could  not  be  acquired 
on  stock  pledged  in  good  faith  by 
merely  laying  an  attachment  in  the 
hand^  of  the  pledgee. 

SlNabring  v.  Bank  of  Mobile,  58 
Ala.  204. 

SSOolorado.  Ellis  v.  Gibbons,  26 
Colo.  App.  454,  145  Pac.  285. 

imnols.  People  v.  Goss  &  Phillips 
Mfg.  Co.,  99  ni.  355,  rev  'g  4  ni.  App. 
510. 

Biaryland.  United  States  Exp.  Co. 
V.  Hurlock,  120  Md.  107,  Ann.  Cas. 
1915  A  566,  87  Atl.  834;  Morton  v. 
Grafflin,  68  Md.  545,  15  Atl.  298,  13 
Atl.  341. 

Kew  York.  Plimpton  v.  Bigelow, 
93  N.  Y.  592.  , 

Ohio.  Ball  V.  Towle  Mfg.  Co.,  67 
Ohio  St.  306,  93  Am.  St:  Bep.  682,  65 
N.  E.  1015. 

Texas.  Presnall  v.  Stockyards  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
873. 

Virginia.  Chesapeake  ft  O.  By.  Co. 
V.  Paine  ft  Co.,  29  Gratt.  502. 

WiBconsln.  O.  L.  Packard  Ma- 
chinery Co.  V.  Laev,  100  Wis.  644, 
76  N.  W.  596. 
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that  the  levy  must  be  upon  the  shares  of  stock,  and  cannot  be  made 
by  seizing  the  stock  certificates,**  since  they  are  not  the  stock  itself, 
but  are  merely  evidences  of  it.'*    Where  these  rules  obtain,  it  fol- 


SS  Arizona.  Hook  v.  Hoffman,  16 
Ariz.  540,  147  Pac.  722. 

Connecticut.  Win  slow  v.  Fletcher, 
53  Conn.  390,  55  Am.  Rep.  122,  4  Atl. 
250. 

Indlapa>  Boone  v.  Van  Gorder,  146 
Ind.  499,  108  Am.  St.  Rep.  314,  74  N. 
E.  4;  Smith  v.  Downey,  8  Ind.  App. 
179,  52  Am.  St.  Bep.  467,  35  N.  £. 
668,  34  N.  E.  823. 

lCi80Ourl.  Armour  Bros.  Banking 
Co.  V.  St.  Louis  Nat.  Bank,  113  Mo. 
12,  35  Am.  St.  Bep.  691,  20  S.  W. 
690;  Caffery  v.  Choctaw  Coal  &  Min. 
Co.,  95  Mo.  App.  174,  68  S.  W.  1049. 
See  also  Bichardson  v.  Busch,  198  Mo. 
174,  115  Am.  St.  Bep.  472,  95  S.  W. 
894. 

Pennsylvania.  Christmas  v.  Biddle, 
13   Pa.   223. 

BlLOde  Island.  Maertens  v.  Scott, 
33  B.  I.  356,  80  Atl.  369. 

Tennessee.  Young  v.  South  Trede- 
gar Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Bep.  752,  2  S.  W.  202;  B.  Moore  & 
Co.  V.  Gennett  &  Co.,  2  Tenn.  Ch. 
375. 

Texas.  Presnall  v.  Stockyards  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  151  S.  W. 
873. 

Wisconsin.  O.  L.  Packard  Ma- 
chinery Co.  V.  Laev,  100  Wis.  644, 
76  N.  W.  596. 

The  stock  jnay  be  attached,  but  the 
certificate  cannot  be.  Win^low  v. 
Fletcher,  53  Conn.  390,  55  AnL  Bep. 
122,  4  Atl.  250. 

The  levy  is  not  made  by  seizing  the 
stock  certificate,  but  is  made  upon  the 
judgment  debtor's  shares  of  stock  as 
registered  in  the  corporate  books,  ac- 
cess to  those  books  being  accorded  by 
the  statute  to  the  sheriff  for  the  pur- 
pose of  making  the  levy.  Boone  v. 
Van  Gorder,  164  Ind.  499,  108  Am.  St. 
Bep.  314,  74  N.  E.  4. 


"A  levy  of  execution  upon  the  cer- 
tificate would  not  be  *  *  *  equiva- 
lent to  a  levy  on  the  share  or  interest 
of  the  owner  in  the  corporation  any 
more  than  the  levy  on  a  bill  of  lading 
would  be  a  levy  on  the  goods  therein 
descriibedy-  or  a  levy  on  a  chattel  mort- 
gage instrument  itself  would  'be  a  levy 
on  the  chattels  mortgaged."  Preenall 
v.  Stockyards  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  151  S.  W.  873. 

"A  share  of  (stock  in  a  corporation 
consists  of  a  set  of  rights  and  duties 
between  tAie  corporation  and  the  owner 
of  the  share.  These  rights  and  duties 
Are  in  fact  and  law  quite  distinguish- 
able from  the  certificates  and  the 
power  to  transfer  those  rights  and 
duties.  The  certificate  is  evidence 
that  fhe  person  therein  named  poa- 
fiesses  those  rights  and  is  subject  to 
those  duties,  but  is  not  in  law  the 
equivalent  of  those  rights  and  duties. 
They  are  muniments  of  title,  but  not 
the  title  itself;  much  less  the  reel  prop- 
erty. While  these  certificates  are  in' 
themselves  valuable  for  some  purposes, 
and  to  some  extent  may  properly  be 
regarded  as  property,  yet  they  are 
distinct  from  the  holder's  interest  in 
the  capital  stock  of  the  corporation, 
and  are  not  goods  and  effects  within 
the  meaning  of  the  statute  relating  to 
foreign  attachment.  They  are  no  more 
subject  to  an  attachment  or  a  truetee 
process  than  a  promissory  note.  The 
debt  is  subject  to  attachment,  but  the 
note  itself  which  is  simply  evidence  of 
the  debt,  is  not.  So  with  stock.  That 
may  be  attached,  but  the  certificates 
cannot  be."  Winslow  v.  Fletcher,  53 
Conn.  390,  55  Am.  Bep.  12&,  4  Atl.  250. 

84See  §3425,  supra. 
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lows  that  the  corporation,  and  not  the  holder  of  the  certificates  of 
stock,  is  the  proper  party  upon  whom  to  serve  attachment  or  garnishee 
process  to  reach  and  subject  shares  of  stock.*^  But  in  some  jurisdic- 
tions a  contrary  rule  obtains,  and  it  is  held  that  the  stock  may  be 
reached  by  serving  garnishment  or  attachment  process  upon  a  third 
person  who  has  possession  of  the  certificates,  as  for  example  on  a 
pledgee.** 


35  United  States.  Tounkin  v.  Col- 
lier, 47  Fed.  571. 

Nebraska.  Farmers'  &  Merchants' 
Nat.  Bank  v.  Mosher,  68  Neb.  713,  724, 
100  N.  W.  133,  94  N.  W.  1003,  63  Neb- 
ISO,  88  N.  W.  552. 

Texas.  Presnall  v.  Stockyards  Nat. 
Bank,  —  Tex.  Oiv.  App.  — ,  151  S.  W. 
873. 

Vtrglnlmw  Ckesapeake  &  0.  By.  Co. 
V.  Paine  &  Co.,  29  Gratt.  502. 

West  Vlrglbiia.  Lipscomb's  Adm'r 
V.  Condon,  56  W.  Va.  416,  67  L.  E.  A. 
670,  107  Am.  St.  Bep.  938,  49  S.  E.  392. 

Wisconsin.  O.  L.  Packard  Machin- 
ery Co.  V.  Laev,  100  Wis.  644,  76  N.  W. 
596.  Since  certificates  of  stock  are  not 
the  stock  itself,  the  stock  is  not  in  the 
possession  or  control  of  one  who  has 
possession  of  the  certificates,  and 
therefore  a  creditor  of  an  owner  of 
shares  of  stock  cannot  reach  the  shares 
by  garnishment  of  the  person  in  pos- 
session of  the  certificates,  under  the 
statute  enabling  a  creditor  to  reach,  by 
garnishment  of  the  person  in  posses- 
sion or  control  thereof,  property, 
money,  credits  or  effects  of  the  debtor, 
etc.  O.  L.  Packard  Machinery  Co.  v. 
Laev,  100  Wis.  644,  76  N.  W.  596. 

The  corporation  is  the  proper  gar- 
nishee when  the  proceeding  is  under 
the  general  attachment  laws,  and  the 
same  is  generally  true  in  proceedings 
under  special  statutes.  Lipscomb's 
Adm'r  v.  Condon,  56  W.  Va.  416,  67  L. 
B.  A.  670,  107  Am.  St.  Bep.  938,  49  8. 
£.  392. 

In  Morton  v.  Grafflin,  68  Md.  545,  15 
Atl.  298,  13  Atl.  341,  it  was  held  that 
under  the  Maryland  statute  then  in 


force  a  lien  could  not  be  acquired  on 
^tock  pledged  in  good  faith  by  the 
mere  laying  of  an  attachment  in  the 
hands  of  the  pledgee. 

One  to  whom  stock  is  pledged  as 
collateral  and  who  takes  out  a  new 
certificate  in  his  own  name  as  trustee 
cannot  be  charged  as  garnishee  of  the 
pledgor  after  the  pledgor  has  paid  the 
debt  and  the  new  certificate  has  been 
delivered  to  him  with  a  blank  power 
of  attorney  to  transfer  the  same  on 
the  books.  Cooke  v.  Hallett,  119  Mass. 
148. 

86  Oftllf onia.  Edwardfl  v.  Beugnot, 
7  €al.  162. 

Bjsntncky.  Johnson's  Assignee  v. 
Louisville  City  Nat.  Bank,  22  Ey.  L. 
Bep.  118,  56  S.  W.  710. 

Midiigan.  Old  Second  Nat.  Bank  v. 
Williams,  112  Mich.  564,  71  N.  W.  150. 

Mtomesota.  Puget  Sound  Nat.  Bank 
of  Everett  v.  Mather,  60  Minn.  362,  6:s 
N.  W.  396. 

New  York.  Simpson  v.  Jersey  City 
Contracting  Co.,  165  N.  T.  193,  55  L. 
B.  A.  796,  58  N.  E.  896,  aff 'g  47  App. 
Div.  17,  61  N.  T.  Supp.  1033;  People 
V.  Grifenhagen,  167  App.  Div.  572,  152 
N.  Y.  Supp.  670;  Lowenthal  v.  Hodge, 
120  App.  Div.  304,  105  N.  Y.  Supp.  120. 

Where  stock  has  been  assigned  as 
collateral  security  and  transferred  to 
the  pledgee  on  the  corporate  books,  the 
pledgee  is  the  only  proper  garnishee. 
The  corporation  is  not  the  proper  gar- 
nishee under  such  circumstances  since 
it  is  no  longer  ^n  privity  with  the 
pledgor.  Edwards  v.  Beugnot,  7  Cal. 
162. 
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It  has  been  held  that  a  corporation  having  a  claim  against  one  of 
its  stockholders  may  reach  his  interest  by  garnishee  process  served 
upon  itself  ,*''  or  may  attach  shares  of  its  own  stock  belonging  to  the 
stockholder.'* 

§  3443.  Mode  of  levy  and  sale.  In  levying  upon  and  selling  shares 
of  stock  on  execution,  attachment  or  garnishment,  in  pursuance  of 
a  statute,  the  provisions  of  the  statute  as  to  the  mode  of  levy  and  sale 
must  be  substantially  complied  with,  or  the  sale  will  be  absolutely 
void.'*    Thus,  if  the  statute  so  requires,  notice  must  be  properly  given 


87  Norton  v.  tNorton,  43  Ohio  St.  509, 
3  N.  E.  348. 

38  Hagar  v.  Union  Nat.  Bank,  63  Me. 
509. 

89  United  8tata&  Younkin  v.  Col- 
lier, 47  Fed.  571. 

Arkansas.  Scott  v.  Houpt,  73  Ark. 
78,  83  S.  W.  1057;  Deutachman  v. 
Byrne,  64  Ark.  Ill,  40  8.  W.  780. 

Connecticut.  Stamford  Bank  v.  Fer- 
ris, 17  Conn.  259. 

Delaware.  Fowler  v.  Dickson,  1 
Boyce  113,  74  Atl.  601. 

Idaho.  Wells  v.  Price,  6  Idaho  490, 
56  Pac.  266. 

IllinolB.  See  People  v.  Goas  &  Phil- 
lips Mfg.  Co.,  99  HI.  355,  rev'g  4  lU. 
App.  510. 

lowaw  Croft  v.  Colfax  Elec.  Light 
&  Power  Co.,  113  Iowa  455,  85  N.  W. 
761. 

Maryland.  United  States  Exp.  Co. 
V,  Hurlock,  120  Md.  107,  Ann.  Cas, 
1915  A  566,  87  Atl.  834;  Morton  v. 
Qrafflin,  08  Md.  545,  15  Atl.  298,  13 
Atl.  341. 

Massachusetts.  Howe  v.  Stark- 
weather, 17  Mass.  240;  Titcomb  v. 
Union  Marine  &  Fire  Ins.  Co.,  8  Mass. 
326. 

Michigan.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Rep.  390,  77  N.  W. 
928;  Van  Norman  v.  Jackson  Circuit 
Judge,  45  Mich.  204,  7  N.  W.  796;  Blair 
V.  Compton,  33  Mich.  414. 

Kew  Hampshire.  Abbott  v.  Kim- 
ball, 68  N.  H.  303,  38  Atl.  1051. 

New  Jersey.    Cord  v.  Newlin,  71  N. 


J.  L.  438,  59  Atl.  22;  Voorhis  v.  Ter- 
hune,  50  N.  J.  L.  147,  7  Am.  St.  Bep. 
781,  13  Atl.  391;  Princeton  Bank  v. 
Crozer  &  Moore,  22  N.  J.  Lw  383,  53 
Am.  Dec.  254. 

Wisconsin.  O.  L.  Packard  Machin- 
ery Co.  V.  Laevy  100  Wis.  644,  76  N. 
W.  596;  Barthell  v.  Hencke,  99  Wis, 
660,  75  N.  W.  952. 

Wyoming.  Wyoming  Fair  Ass'n  v. 
Tatbo^t,  3  Wyo.  244,  21  Pac.  700. 

See  also  §  3141,  supra. 

Provisions  of  the  statutes  as  to  the 
mode  of  service  of  a  writ  of  attach- 
ment are  only  directory.  Substantial 
compliance  with  them  is  sufficient,  and 
if  the  officer's  return  fails  to  show 
such  compliance,  it  is  amendable  ac- 
cording to  the  facts.  Cord  v.  Newlin, 
71  N.  J.  L.  438,  59  Atl.  22. 

The  corporation  cannot  waive  com- 
pliance with  the  provisions  of  the  stat- 
ute so  as  to  affect  the  rights  of  the 
defendant.  Fowler  v.  Dickson,  1 
Boyce  (Del.)  113,  74  Atl.  601. 

As  to  sales  of  shares  in  a  block,  in- 
stead of  in  parcels,  see  Connecticut  & 
P.  'Rivers  R.  Co.  v.  Morris,  14  Can. 
Sup.  Ot.  318;  Morris  v.  Connecticut  & 
P.  Rivers  R.  Co.,  L.  B.  2  Q.  B.  (Mon- 
treal) 303. 

That  a  sale  of  shares  on  execution 
at  nine  o'clock  at  night,  when  there 
are  few  persons  present,  is  void,  see 
McNaughton  v.  McLean,  73  Mich.  250, 
41  N.  W.  267. 

That  a  bond  given  to  procure  an  at? 
tachment  of  shares  will  not  be  in- 
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to  the  stockholder  or  the  corporation,  or  to  both;^  the  number  of 
shares  must  be  ascertained  and  stated ;  ^  the  sale  must  be  properly 
advertised;^  a  copy  of  the  writ  must  be  left  with  the  corporation, 
properly  indorsed.** 


creased  becanse  the  value  of  the  shares 
may  decrease,  and  that  such  a  decrease 
does  not  render  the  sureties  liable,  see 
MiUer  v.  Ferry,  50  Hun  (N.  Y.)  256, 
2  N.  Y.  Supp.  863. 

40  Deutschman  v.  Bjrne,  64  Ark.  Ill, 
40  e.  W.  780;  Croft  v.  Colfax  Elec. 
Light  &  Power  Co.,  113  Iowa  455,  85 
N.  W.  761;  Commercial  Nat.  Bank  v. 
Farmers'  ft  Traders'  Nat.  Bank,  82 
Iowa  192,  47  N.  W.  1080;  Moore  v. 
Marshalltown  Opera-House  Co.,  81 
Iowa  45,  46  N.  W.  750;  Voorhis  v.  Ter- 
hune,  50  N.  J.  L.  147,  7  Am.  St.  Bep. 
781,  13  Atl.  391;  Princeton  Bank  v. 
Crozer,  22  N.  J.  L.  383,  53  Am.  Dec. 
254. 

The  Alabama  statute  makes  the  giv- 
ing of  notice  of  his  action  by  the 
officer  executing  a  writ  of  attachment 
to  the  custodian  of  the  books  of  trans- 
fer an  essential  part  of  the  levy  itself. 
Hence  an  averment  of  the  fact  of  levy 
involves  an  averment  tAiat  such  notice 
was  given.  Wetumpka  Bridge  Co.  v. 
Kidd,  124  Ala.  242,  27  So.  431. 

In  Arkansas  a  written  notice  speci- 
fying the  property  attached  must  be 
delivered  to  one  of  the  corporate  offi- 
cers specified  in  the  statute  in  order 
to  render  an  attachment  effectual. 
Deutschman  v.  Byrne,  64  Ark.  Ill,  40 
B.  W.  780. 

In  New  Jersey  it  has  been  held  that 
notice  must  be  given  to  the  garnishee 
although  the  statute  does  not  expressly 
80  provide.  Cord  v.  Newlin,  71  N.  J. 
L.  438,  59  Atl.  22. 

In  Tennessee  notice  to  the  corpora- 
tion or  to  the  officer  having  charge  of 
the  books  of  the  company  is  essential 
in  the  ease  of  execution.  Young  v. 
South  Tredegar  Iron  Co.,  85  Tenn.  189, 
4  Am.  St.  Bep.  752,  2  S.  W.  202. 

In  Texas  the  levy  of  attachment  is 


made  by  leaving  a  notice  with  any 
officer  of  the  company.  Presnall  v. 
Stockyards  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  151  e.  W.  873. 

In  Colorado  failure  to  give  notice  of 
the  levy  to  the  execution  defendant  is 
not  fatal,  there  being  no  statute  which 
in  terms  requires  such  notice.  Ellis  v. 
Gibbons,  26  Colo.  App.  454,  145  Pac. 
285. 

See  Fowler  v.  Dickson,  1  Boyce 
(Del.)  113,  74  AtL  601,  for  a  review  of 
the  methods  of  attachment  and  levy 
prevailing  in  the  various  states. 

41  People  V.  Goss  &  Phillips  Mfg.  Co., 
99  HI.  355;  Blair  v.  Compton,  33  Mich. 
414;  Keating  v.  J.  Stone  &  Sons  Live- 
stock Co.,  83  Tex.  467,  29  Am.  St..  Bep. 
670,  18  S.  W.  797. 

' '  The  same  certainty  is  not  required 
in  an  attachment  levy  as  is  re- 
quired in  an  execution  levy  and  sale, 
because  the  attached  property  is  sub- 
ject to  further  orders  of  the  court  be- 
fore exposed  to  sale,  and  a  levy  suf- 
ficiently definite  to  identify  it  wiU 
hold  it  until  the  court  can  act. '  *  Scott 
V.  Houpt,  73  Ark.  78,  83  S.  W.  1057. 

A  return  upon  a  writ  of  attachment 
showing  a  levy  upon  all  the  stock  be- 
longing to  the  debtor  is  sufficient 
where  the  officer  is  unable  to  particu- 
larly describe  it  because  of  the  refusal 
of  the  corporate  secretary  to  permit 
him  to  exanune  the  stock  book,  and 
where  the  secretary  is  subsequently  re- 
quired to  produce  the  book  in  court, 
and  the  return  is  then  amended  so  as 
to  specifically  describe  the  stock.  Scott 
V.  Houpt,  73  Ark.  78,  83  S.  W.  1057. 

4SHowe  V.  Starkweather,  17  Mass. 
240;  Titcomb  v.  Union  Marine  &  Fire 
Ins.  Co.,  8  Mass.  326. 

4S  Oonnecticnt.  Barber  v.  Morgan, 
85  Conn.  618,  Ann.  Cas.  1912  D  951,  80 
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In  some  jurisdictions  the  levying^  officer  is  entitled  to  a  certificate 
from  the  secretary  or  other  officer  of  the  corporation  showing  the 
number  of  shares  held  by  the  defendant  in  the  corporation  to  aid  him 
in  making  the  levy.**  ^ 

Under  some  statutes  it  is  not  necessary  to  the 'validity  of  the  sale 
that  the  officer  have  possession  of  the  certificates  or  that  he  deliver  the 


Atl.  7M;  Stamford  Bank  v.  Ferris,  17 
Conn.  259. 

Delaware.  Fowler  v.  Dieksoiiy  1 
Boyce  il3,  74  Atl.  601. 

nUnola.  Union  Nat.  Bank  of  Chi- 
cago V.  Byram,  131  111.  92,  22  N.  B. 
842;  People  v.  Goes  &  Phillips  Mfg. 
Co.,  99  m.  355,  rev  'g  4  HI.  App.  510. 

MicUgaii.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Eep.  390,  77  N.  W.  928. 

AdssoniL  Armour  Bros.  Banking  Co. 
V.  St.  Louis  Nat.  Bank,  113  Mo.  12,  35 
Am.  St.  Bep.  691,  20  S.  W.  690. 

WisoonsiiL  O.  L.  Packard  Machin- 
ery Co.  V.  Laev,  100  Wis.  644,  76  N. 
W.  596;  Barthell  v.  Hencke,  99  Wis. 
660,  75  N.  W.  952. 

'Wyoming.  Wyoming  Fair  Ass'n  v. 
Talbott,  3  Wyo.  244,  21  Pac.  700. 

The  New  York  statute  (Code  Civ. 
Proc.  1 649,  subd.  3)  requiring,  on  an 
attachment  of  stock,  a  certified  copy 
of  the  warrant,  and  a  notice  showing 
the  property  attached,  to  be  left  with 
the  president  or  head  of  the  corpora- 
tion, or  the  secretary,  cashier  or  man- 
aging agent  thereof,  has  been  held  to 
apply  only  to  stock  in  domestic  cor- 
porations. Simpson  v.  Jersey  City 
Contracting  Co.,  47  N.  Y.  App.  Div.  17, 
61  N.  Y.  Supp.  1033. 

In  Connecticut  ''a  nonresident's 
stock  in  a  Connecticut  corporation  may 
be  attached,  under  |  833  of  the  Gen- 
eral Statutes,  by  leaving  a  copy  of  the 
process  and  complaint,  duly  attested, 
with  the  secretary,  clerk,  or  cashier  of 
the  corporation,  as  the  section  pre- 
scribes. This  stands  in  the  place  of 
actual  seizure  in  the  case  of  tangible 
property. ' ' 

Oen.  St.  §  828>  providing  that  when 


a  nonresident's  estate  ia  attached,  a 
copy  of  the  process  and  complaint, 
with  a  return  describing  the  estate  at- 
tached, shall  be  left  by  the  officer  serv- 
ing the  process  with  the  agent  or  at- 
torney of  the  defendant  within  the 
state,  or  if  he  has  no  such  agent  or 
attorney  within  the  state,  with  him 
who  has  charge  or  possession  of  the 
estate  attached,  is  intended  to  provide 
means  for  the  nonresident  to  obtain 
notice  of  the  attachment.  It  does  not 
apply  where  there  is  no  actual  seizure 
of  the  property  but  a  mere  construc- 
tive seizure,  as  in  cases  of  gamisih- 
ment  and  the  attachment  of  stock. 
''In  such  cases  the  attachment  is 
made,  and  the  estate  of  the  debtor 
taken  into  the  custody  of  the  law,  by 
leaving  a  copy  of  the  process,  in  the 
one  case  with  the  agent  or  debtor  of 
the  defendant,  and  in  the  other  with 
the  secretary,  clerk,  or  caster  of  the 
corporation  whose  capital  stock  is  at- 
tached. No  good  end  can  be  served  by 
leaving  &  second  copy  with  the  same 
parties. ' '  Barber  v.  Morgan,  84  Conn. 
618,  Ann.  Cas.  1912  D  951,  80  Atl.  791. 

44  0.  li.  Packard  Machinery  Co.  v. 
Laev,  100  Wis.  644,  76  N.  W.  596. 

The  object  of  such  a  provision  is  to 
enable  the  sheriff  to  find  out  what  the 
interest  of  the  stockholder  is  so  he  can 
intelligently  levy  his  writ.  He  is  not 
required  to  return  the  certificate  with 
his  return  of  the  manner  in  which  he 
executed  the  writ.  Thompson  v.  Wells, 
57  HI.  App.  436. 

In  Connecticut  thd  officer  is  entitled 
to  demand  and  receive  such  a  certifi- 
cate, but  Ihe  purpose  of  this  provision 
is  to  aid  him  in  making  the  attach- 
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same  to  the  purchaser.^  The  uniform  stock  transfer  act,  however, 
provides  that  no  attachment  or  levy  upon  shares  of  stock  for  which 
a  certificate  is  outstanding  shall  be  valid  until  such  certificate  is 
actually  seized  by  the'ofiScer  making  the  attachment  or  levy,  or  is 
surrendered  to  the  corporation  which  issued  it,  or  its  transfer  by  the 
holder  is  enjoined.*^ 

If  the  charter  of  a  corporation  fixes  the  right  to  take  shares  of  its 
stock  on  execution  or  attachment,  or  the  mode  of  levying  upon  and 
selling  the  same,  it  supersedes  a  general  law  on  the  subject  previously 
enacted ;  but  it  is  otherwise  where  the  general  law  is  subsequently  en- 
acted.*^ 

§  3444.  Effect  of  levy  and  sale.  As  in  other  cases,  the  lien  of  an 
attachment  of  shares  of  stock  takes  effect  from  its  levy.**  And,  in 
case  the  corporation  is  garnished,  it  becomes  liable,  from  the  time  of 
the  service  of  notice  on  it,  to  account  to  the  attaching  creditor  for 
the  stock  then  owned  by  the  debtor  and  its  proceeds.*® 

The  levy  impounds  the  whole  interest  of  the  stockholder  in  the 
property  and  rights  of  the  corporation,**  including  dividends  subse- 
quently declared.*^ 


ment.  The  domand  and  Teceipt  of  the 
certificate  is  no  part  of  the  service  of 
the  process,  and  the  failure  of  the  ofEi- 
cer  to  make  such  a  demand  does  not 
invalidate  the  attachment.  Barber  v. 
Morgan,  84  Conn.  618,  Ann.  Cas.  1912 
D  951,  80  Atl.  791. 

45  West  Coast  Safety  Faucet  Co.  v. 
Wulff,  133  Cal.  315,  85  Am.  St.  Eep. 
171,  65  Pac.  622;  Ellis  v.  Gibbons,  26 
Colo.  App.  454,  145  Pac  285. 

46  This  act  has  been  adopted  and  is 
in  effect  in  Louisiana,  Maryland,  Mas- 
sachusetts, Michigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Bhodo 
Island,  Wisconsin  and  Alaska. 

47  Howe  v.  Starkweather,  17  Mass. 
240;  Titcomb  v.  Union  Marine  &  Fire 
Ins.  Co.,  8  Mass.  326. 

In  Fowler  v.  Dickson,  1  Boyce  (Del.) 
113,  74  Atl.  601,  it  was  held  that  statu- 
tory provisions  relative  to  the  service 
of  process  on  corporate  officers  in  pro- 
ceedings to  attach  corporate  stock,  be- 
ing a  special  act  with  respect  to  a  par- 
ticular procedure,  was  not  repealed  or 


altered  by  the  general  provisions  of  a 
general  corporation  law,  subsequently 
adopted,  relating  generally  to  service 
of  legal  process. 

4»  Morehead  v.  Western  North  Caro- 
lina B.  Co.,  96  N.  C.  362,  2  S.  E.  247. 

The  stock  is  bound  from  the  time 
when  notice  is  served  on  the  corpora- 
tion, and  from  that  time  the  attaching 
creditor  acquires  a  valid  lien  thereon. 
Ball  v.  Towle  Mfg.  Co.,  67  Ohio  St. 
306,  93  Am.  St.  Bep,  682,  65  N.  E. 
1015. 

See  standard  works  on  attachment. 

48  Farmers'  &  Merchants'  Nat. 
Bank  v.  Mosher,  68  Neb.  713,  724, 
100  N.  W.  133,  94  N.  W.  1003,  63  Neb. 
130,  88  N.  W.  552;  National  Bank  of 
New  London  v.  Lake  Shore  &  M.  S. 
By.  Co.,  21  Ohio  St.  221. 

See  standard  works  on  garnishment. 

60  Farmers '  &  Merchants '  Nat.  Bank 
V.  Mosher,  68  Neb.  713,  724,  100  N. 
W.  133,  94  N.  W.  1003.    • 

61  See  subd.  zvi,  infra,  this  chapter. 
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Ordinarily  levy  of  an  execution  or  attachment  upon  shares  of  stock 
takes  precedence  over  subsequent  sales  or  assignments  thereof,"  in- 
cluding a  sale  of  the  stock  previously  negotiated,  but  not  consummated 
by  an  actual  transfer  and  delivery  of  the  certificates  of  stock  until 
after  the  levy,  although  the  transfer  and  delivery  of  the  certificates 
may  have  been  without  notice  of  the  attachment.**  And  this  is  true 
even  though  the  transferee  is  a  bona  fide  purchaser.**  But  a  statute 
providing  that  the  delivery  of  a  stock  certificate  to  a  bona  fide  pur- 
chaser or  pledgee  for  value,  together  with  a  written  transfer  of  the 
same,  or  a  written  power  of  attorney  to  sell,  assign  and  transfer  the 
same,  signed  by  the  owner  of  the  certificate,  shall  be  a  sufficient  de- 
livery to  transfer  the  title  as  against  all  parties,  has  been  held  to  give 
such  a  bona  fide  transferee  without  notice  a  good  title  as  against  prior 
attaching  creditors.^  The  rights  of  an  unregistered  owner  of  shares 
as  against  a  subsequent  execution  or  attachment  by  a  creditor  of  the 
person  appearing  upon  the  books  of  the  corporation  as  owner  will 
be  considered  in  a  subsequent  section.'* 

A  sale  of  stock  under  execution  passes  the  title  to  the  purchaser 
as  in  the  sale  of  other  personal  property,*''  and  he  has  a  right  to  have 
the  same  transferred  to  him  on  the  corporate  books,**  and  is  entitled 
to  the  usual  remedies  to  compel  such  a  transfer.** 

The  doctrine  of  caveat  emptor  applies  with  reference  to  a  pur- 
chase of  corporate  stock  at  an  execution  sale,  and  mere  silence  of  the 
owner  of  the  stock  at  the  time  of  the^  sale,  unaccompanied  by  any 

5«Braden'8  Estate,  165  Pa.  St.  184,  37  S.  W.  219;  Young  v.  South  Trede- 

30  Atl.  746 ;  Gates  v.  Baxter,  97  Tenn.  gar  Iron  Co.,  85  Tenn.  189,  4  Am.  St. 

443,  37  S.  W.  219;   Young  v.  South  Rep.  752,  2  S.  W.  202. 

Tredegar   Iron   Co.,   85   Tenn.   189,  4  54  In   re  Braden'js   Estate,  165   Pa. 

Am.  St.  Rep.  752,  2  S.  W.  202;  Shen-  184,*  30    Atl.    746;    Young    v.    South 
andoah  Valley  R.  Co.  v.  Griffith,  76  Va.  •  Tredegar   Iron    Co.,   85  Tenn.    189,    4 

913;    Chesapeake    &    0.    Ry.    Co.    v.  Am.  St.  Rep.  752,  2  S.  W.  202;  Shen- 

Paine  &  Co.,  29  Gratt.  (Va.)  502.  andoah  Valley  R.   Co.  v.  Griffith,  76 

Levy  and  sale  under  an  execution  Va.  913;   Chesapeake  &  O.  R.  Co.  v. 

gives  the  purchaser  a  title  which  re-  Paine  &  Co.,  29  Gratt.  (Va.)  502. 

lates  back  to  the  teste  of  the  execu-  BBParkhurst  v.  Almy,  222  Mass.  27, 

tion    as    against    subsequent    ajssign-  109   N.   E.   733;    Clews  v.  Friedman, 

ments  and  rendering  them  void.    Mem-  182  Mass.  555,  66  K.  E.  201, 

phis  Appeal  Pub.  Co.  v.  Pike,  9  Heisk.  56  See  subd.  xxii,  infra,  this  chapter. 

(Tenn.)   697.  WWetumpka   Bridge   Co.   v.   Kidd, 

A  subsequent  pledgee  of  the  stock  124  Ala.  242,  27  So.  431;  Memphis  Ap- 

takes  it   subject   to   the   lien   of   the  peal  Pub.  Co.  v.  Pike,  9  Heisk.  (Tenn.) 

attachment.    Ball  v,  Towle  Mfg.  Co.,  697. 

67  Ohio  St.  306,  93  Am.  St.  Rep.  682,  MSee  subd.  xxi,  infra,  this  chapter. 

65  N.  E.  1015.  M  See  subd.  xzi,  infra,  this  chapter. 

63  Gates   V.    Baxter,   97    Tenn.   443, 
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other  act  construable  as  ratification,  will  not  estop  such  owner  from 
recovering  his  stock  where  th6  sale  is  void.*^  Nor  will  the  fact  that 
the  judgment  defendant  pays  the  balance  due  on  the  judgment  after 
deducting  the  amount  realized  on  an  execution  sale  of  his  stock  estop 
him  from  subsequently  attacking  the  saJe.^^ 

Where  the  judgment  creditor  who  purchases  the  stock  at  the  execu- 
tion sale  subsequently  receives  and  accepts  from  the  judgment  debtor 
the  full  amount  of  the  execution,  including  the  amount  bid  for  the 
stock,  this  is  prima  facie  an  abandonment  of  his  purchase  and  an 
estoppel  against  a  subsequent  assertion  of  title.^ 

V.   CONVERSION  OP  SHARES  OP  STOCK 

§3445.  Whether  shareo  may  be  the  subject  of  conyersion.  Be- 
cause of  the  fact  that  shares  of  stock,  although  personal  property,^ 
are  intangible  and  incapable  of  being  identified  and  taken  into  actual 
possession,®*  trover  would  not  lie  at  common  law  for  their  con- 
version.**  And  this  rule  has  been  adopted  by  the  courts  of  Penn- 
sylvania.**  In  other  jurisdictions,  however,  it  is  the  settled  doctrine 
that  shares  of  stock,  since  they  are  personal  property,  may  be  the 
subject  of  a  conversion,  notwithstanding  their  intangible  nature,  and 
that  the  action  of  trover  will  lie  to  recover  damages  for  their  con- 
version, the  declaration  or  complaint  alleging  a  conversion,  not  merely 
of  the  certificate  of  stock  which  is  evidence  of  the  stock,  but  of  the 
stock  itself.^ 

60Baniel  v.  Gold  Hill  Min.  Co.,  28  St.  150;  SewaH  v.  Lancaster  Bank,  17 

Wash.  411,  68  Pac.  884.  Serg.  &  B.  (Pa.)  285. 

eiBaniel  v.  Gold  Hill  Min.  Co.,  28  But  see  Sparks  v.  Hurley,  208  Pa. 

V^ash.  411,  68  Pac.  884.  166,   101   Am.   St.   Rep.   926,   57   Atl. 

68  Memphis  Appeal  Pub.  Co.  v.  Pike,  364,  and  Pennsylvania  Co.  for  Insur- 

9  Heisk.  (Tenn.)  697.  ance  v.  Philadelphia,  G.  &  N.  B.  B., 

68  See  §  3429,  supra.  153  Pa.  St.  160,  where  actions  for  the 

64  See  f  3430,  supra.  conversion  of  3tock  were  maintained. 

65  Payne  v.  Elliot,  54  Cal.  339,  35  The  question  whether  conversion 
Am.  Rep.  80;  Coray  v.  Perry  Irriga-  would  lie  was  not  referred  to  in  either 
tion  Co.,  —  Utah  — ,  166  Pac.  672.  of  these  cases. 

*'It  lay  only  for  tangible  property,         67T7]iltad    States.      McAllister     v. 

capable  of  being  identified  and  taken  .Kuhn,  96  U.  S.  87^  24  L.  Ed.  615,  aff 'g 

into  actual  possession."    Payne  v.  El-  1  Utah  273;  London,  P.  &  A.  Bank 

liot,  54  Cal.  339,  35  Am.  Rep.  80.  v.  Aronstein,  117  Fed.  601,  certiorari 

Contra,  Small  v.  Wilson,  —  Ga.  App.  denied  187  U.  S.  641,  47  L.  Ed.  345 

— ,  93  S.  E.  518.  (mem.    dec).      See    also    Merritt    v. 

66  Neiler  &  Warren  v.  Kelley,  69  Pa.  American  Steel-Barge  Co.,  79  Fed. 
St.  403,  407;  Biddle  v.  Bayard,  13  Pa.  228. 
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§  3446.  What  constitutes  a  conveir8io&-;(}eiieral  principles.    Any 

act  of  dominion  wrongfully  exerted  over  another's  property,  in  denial 
of  his  right,  or  inconsistent  with  it,  may  be  treated  as  a  conversion ; 
and  this  is  just  as  true  of  shares  of  stock  as  it  is  of  other  property .•• 


Alabama.  Sharpe  ▼.  National  Bank 
of  Birmingham,  87  Ala.  644,  7  So.  106; 
Nabring  v.  Bank  of  Mobile,  58  Ala.  204. 

Oallfoniia.  Balston  v.  Bank  of  Cali- 
fornia, 112  Cal.  208,  44  Pao.  476; 
Payne  ▼.  Elliot,  54  Oal.  339,  35  Am. 
Bep.  80.  See  Myers  v.  Chittyna  Ex- 
ploration Co.,  20  Cal.  App.  418,  129 
Pac.  469. 

Ckdorado.  Crosby  v.  Stratton,  17 
Colo.  App.  212,  68  Pac.  130. 

Oonnecticiit.  Ayres  v.  French,  41 
Conn.  142. 

Delaware.  See  Stewart  v.  Bright,  6 
Hoiust.  344 ;  Layman  v.  F.  F.  Slocomb 
&  Co.,  7  Pennew.  403,  76  Atl.  1094. 

Cteorgia.  Small  v.  Wilson,  —  Ga. 
App.  —,  93  S.  £.  518. 

minolB.  Sturgea  v.  Keith,  57  HL 
451,  11  Am.  Bep.  28;  Miller  v.  Doran, 
151  HI.  App.  527,  aff'd  245  HI.  200, 
01  N.  E.  1039;  Lewis  v.  BidweU  Elec. 
Co.,    141    m.    App.    33. 

Tndiana.  B.  L.  Blair  Co.  v.  Bose, 
26  Ind.  App.  487,  60  N.  E.  10. 

Iowa.  Doyle  v.  Burns,  123  Iowa 
48rf,  99  N.  W.  195;  Loetscher  v.  Dil- 
lon, 119  Iowa  202,  93  N.  W.  98. 

Kentucky.  New  Jersey  Sheep  & 
Wool  Co.  V.  Traders'  Deposit  Bank, 
104  Ky.  90,  46  S.  W.  677;  Bank  of 
America  v.  McNeil,  10  Bush  54. 

Maryland.  Jones  v.  Ortel,  114  Md. 
205,  78  Atl.  1030;  Maryland  Fire  In3. 
Co.  V.  Dalrymple,  •  25  Md.  242,  89 
Am.   Dec.    779. 

Maasachnsetta  Jarvis  v.  Bogers, 
15  Mass.  389. 

MlcliigaiL  Hine  v.  Commercial 
Bank  of  Bay  City,  119  Mich.  448,  78 
N.  W.  471;  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Bep.  390,  77  N.  W. 
928;  Allen  v.  DuBois,  117  Mich.  115, 
75  N.  W.  443 ;  Hubbell  v.  Blandy,  87 
Mich.   209,   24   Am.   St.  Bep.   154,   49 


N.  W.  502;  Daggett  v.  DaviSy  53  Mieh. 
35,  51  Am.  Bep.  91,  18  N.  W.  548; 
Morton  v.  Preston,  18  Mich.  60,  100 
Am.  Dec.  146. 

MlnneHota.  Carpenter  v.  American 
Building  &  Loan  Ass'n,  54  Minn.  403, 
40  Am.  St.  Bep.  345,  56  N.  W.  95; 
Allen  V.  American  Building  ft  Loan 
Ass'n,  49  Minn.  544,  32  Am.  St.  Bep. 
574,  52  N.  W.  144. 

BiiaBOiixl  Newman  v.  Mercantile 
Trust  Co.,  189  Mo.  423,  88  S.  W.  6; 
Greer  v.  Lafayette  County  Bank,  128 
Mo.  559,  30  S.  W.  319 ;  Withers  v. 
Lafayette  County  Bank,  67  Mo.  App. 
115. 

Kebraflka.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Bep.  917,  11  Ann.  Cas.  201,  103 
N.  W.  685. 

KevadA.  Boylai^  v.  Huguet,  8  Nev. 
345. 

Kew  York.  Anderson  ▼.  Nicholas, 
28  N.  Y.  600;  Mahaney  v.  Walsh,  16 
App.  Div.  601,  44  N.  Y.  Supp.  969. 

Oregon.  Budd  v.  Multnomah  St.  By. 
Co.,  15  Ore.  413,  3  Am.  St.  Bep.  169, 
15  Pac.  659. 

TTtab.  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.  672;  Kuhn  v.  McAllister, 
1  Utah  273,  aflf'd  96  U.  S.  87,  24  L. 
Ed.  615. 

If  the  shares  are  converted  by  means 
of  a  wrongful  use  of  the  certificate, 
the  owner  may  count  upon  the  con- 
ver3ion  of  either.  Daggett  v.  Davis, 
53  Mich.  35,  51  Am.  Bep.  91,  18  N. 
W.  548. 

That  certificates  of  stock,  as  dis- 
tinguished from  the  shares  themselves, 
may  be  converted,  see  §  3426,  supra. 

66  Colorado.  Crosby  v.  Stratton,  17 
Colo,  App.  212,  68  Pac.  130. 

Delaware.  Layman  v.  F.  F.  Slocomb 
&  Co.,  7  Pennew.  403,  76  Atl.  1094. 
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''Conversion,  in  the  aenae  of  the  law  of  trover,  consists  either  in  the 
appropriation  of  the  property  of  another,  or  its  destruction,  or  in 
exercising  dominion  over  it  in  defiance  of  the  owner's  rights,  or  in 
withholding  the  possession  from  him  under  an  adverse  claim  of 
title.'* ••  **The  gist  of  the  action  of  trover  is  the  wrongful  conversion 
of  the  property  of  the  defendant/'  ''^ 

Conversion  may  be  direct  or  constructive,  and  therefore  may  be 
proved  directly  or  by  inferenceJ^ 

"Whether,  in  a  given  case,  there  is  a  conversion  or  not,  is  dependent 
upon  the  nature  of  the  plaintiff's  right  in  the  property,  and  the  char- 
acter of  the  act  constituting  the  alleged  conversion."^ 

In  order  to  maintain  an  action  of  trover  the  plaintiff  must  have  had 
title  to,  or  a  right  of  property  in,  the  stock  at  the  time  of  the  acts 
relied  upon  as  a  conversion,"^  and  ''there  must  be  an  invasion  of  a 


BiixmesotA.  Humphreys  v.  Minne- 
sota Clay  Co.,  94  Minn.  469,  103  N. 
W.  338;  Carpenter  v.  American  Build- 
ing &  Loan  AsB'n,  54  Minn.  403,  40 
Am.  St.  Bep.  345,  56  N.  W.  95 ;  Allen 
V.  American  Building  &  Loan  Ass'n, 
49  Minn.  544,  32  Am.  St.  Bep.  574,  52 
N.  W.  144. 

MlflBonrL  Wilkinson  v.  Misner,  158 
Mo.  App.  551,  138  S.  W.  931;  MiUer 
V.  Lange,  84  Mo.  App.  219;  Withers  v. 
Lafayette  County  Bank,  67  Mo.  App. 
115. 

Nebradca.  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Bep.  917,  11  Ann.  Cas.  201,  103  N. 
W.  685. 

Nevada.  Bobinson*  Min.  Co.  v. 
Biepe,  37  Nev.  27, 138  Pac.  910. 

Kew  York.  Mahaney  v.  Walsh,  16 
App.  Div.  601,  44  N.  Y.  Supp.  969. 

* '  Every  unauthorized  taking  of  per- 
sonal property,  and, all  intermeddling 
with  it,  beyond  the  extent  of  the 
authority  conferred,  in  case  a  limited 
authority  has  been  given  with  intent 
80  to  apply  and  dispose  of  it  as  to 
alter  its  condition  or  interfere  with 
the  owner's  dominion,  is  a  conver- 
sion." Kilmer  v.  Hutton,  131  N.  Y. 
App.  Div.  625,  116  N.  Y.  Supp.  127. 

In  general,  the  rules  relative  to  the 


conversion  of  shares  of  stock  are  the 
same  as  those  relative  to  the  conver- 
sion of  other  personalty,  and  refer- 
ence should  be  had  to  standard  text- 
books and  encyclopedic  artide^B  on 
the  subject  of  conversion. 

69 Merchants'  Nat.  Bank  v.  Wil- 
Uams,  110  Md.  334,  72  Atl.  1114, 
quoted  with  approval  in  Hammond'  v. 
DuBois,  —  Md.  — ,  101  Atl.  612. 

The  exercise  of  an  unjustifiable  con- 
trol over  another's  stock  in  deroga- 
tion of  h]3  title  to  the  same  consti- 
tutes a  conversion.  Morgan  v.  Johns, 
84  Ore.  557,  165  Pac.  369. 

70  Stewart  v.  Bright,  6  Houat.  (Del.) 
344;  Layman  v.  F.  F.  Slocomb  &  Co., 
7  Pennew.  (Del.)  403,  76  Atl.  1094. 

''The  action  of  trover  cannot  be 
maintained  without  a  conversion." 
Hammond  v.  DuBois,  —  Md.  — ^  101 
Atl.  612.      ^ 

71  Hammond  .v.  DuBois,  —  Md.  -r-, 
101  Atl.  612;  Jones  v.  Ortel,  114  Md. 
205,  78  Atl.  1030.  ' 

7t  Crosby  v.  Stratton,  17  Colo.  App. 
212,  68  Pac.  130. 

78  Stewart  v.  Bright,  6  Houst.  (Del.) 
344;  Layman  v.  F.  F.  Slocomb  &  Co., 
7  Pennew.  (Del.)  403,  76  Atl.  1094; 
Newman  v.  Mercantile  Trust  Co.,  189 
Mo.  423,  88  S.  W.  6;   Wilkinson  v. 
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legal,  as  contradistinguished  from  an  equitable  right.  There  can  be 
no  conversion  of  property,  the  title  to  which  consists  only  in  the  right 
at  some  future  time  to  acquire  it  by  purchase.''^*  So  depriving  a 
stockholder  of  his  right  to  purchase  his  proportionate  share  of  a  new 
issue  of  stock  does  not  amount  to  a  conversion.^*  A  pledgee  may 
maintain  an  action  for  the  conversion  of  the  pledged  stock,^  and  an 
executor  or  administrator  for  the  conversion  of  stock  belonging  to  his 
decedent.''^ 

The  plaintiff  must  also  have  had  a  lawful  possession  of  the  stock  at 
the  time  of  the  supposed  conversion,  or  a  right  to  its  immediate  pos- 
sessionJ* 

The  plaintiff  must  show  that  the  defendant  wrongfully  converted 


Misner,  158  Mo.  App.  551,  138  S.  W. 
931;  Martin  v.  Megargee,  212  Pa.  558, 
61  Atl.  1023. 

A  stockholder  may  not  maintain  ac- 
tion for  conversion  after  a  judgment 
in  a  prior  action  declaring  that  he 
has  no  title  to  the  stock,  and  a  sur- 
render by  the  stockholder  of  the  stock 
for  cancellation  in  consideration  of 
discontinuance  by  the  corporation  of 
a  second  action  against  the  stock- 
holder. O'Dwyer  v.  Verdon,  115  N.  Y. 
App.  Div.  37,  100  N.  Y.  Supp.  588, 
aff'd  190  N.  Y.  505,  83  N.  E.  1128. 

When  the  title  to  shares  of  stock 
is,  under  a  will,  in  a  cestui  que  trust, 
the  trustee,  being  directed  merely  to 
collect  and  pay  over  dividends,  can- 
not maintain  an  action  of  trover  for 
their  conversion.  Onondaga  Trust  ft' 
Deposit  Co.  V.  Price,  87  N.  Y.  542; 
White  V.  Price,  39  Hun  (N.  Y.)  394, 
aff  'd  108  N.  Y.  661,  15  N.  E.  427. 

In  Small  v.  Wilson,  —  Ga.  App.  — , 
93  S.  ^.  518,  it  is  said  that  bare 
possession  of  a  chattel  was  a  sufficient 
title  upon  which  to  base  an  action  of 
trover  against  a  wrongdoer,  at  com- 
mon  law. 

For  the  proper  method  of  pleading 
ownership  of  the  stock  in  such  an  ac- 
tion, see  Paine  v.  British-Butte  Min. 
Co.,  41  Mont.  28,  108  Pac.  12. 

74  Crosby  v.  Stratton,  17  Colo.  App. 
212,  68  Pac.  130. 


76  Crosby  v.  Stratton,  17  Colo.  App. 
212,  68  Pac.  130. 

76  Brown  v.  Union  Savings  ft  Lioan 
Ass'n,  28  Wash.  657,  69  Pac.  383.  See 
also  S  3450,  infra,  and  subd.  xxvi, 
infra,  this  chapter. 

77  London,  P.  ft  A.  Bank  v.  Aron- 
stein,  117  Fed.  601 ;  Small  v.  Wilson, 
—  Ga.  App.  — ,  93  S.  E.  518;  Beichard 
v.  Button,  148  N.  Y.  App.  Div.  813, 
133  N.  Y.  Supp.  44;  Coray  v.  Perry 
Irrigation  Co.,  —  Utah  — ,  166  Pac. 
672. 

76UiDit«l  States.  Chew  v.  Louch- 
heim,  80  Fed.  500. 

Colorado.  Crosby  v.  Stratton,  17 
Colo.  App.  212,  68  Pac.  130. 

Delaware.  Stewart  v.  Bright,  6 
Houst.  344;  Layman  v.  F.  F.  Slocomb 
ft  Co.,  7  Pennew.  403,  76  Atl,  1094. 

Mlsaouxl  Newman  v.  Mercantile 
Trust  Co.,  189  Mo.  423,  88  S.  W.  6; 
Wilkinson  v.  Misner,  158  Mo.  App. 
551,  138  S.  W.  931. 

Penn^ylTania.  Martin  v.  Megargee, 
212  Pa.  558,  61«Atl.  1023. 

If  the  plaintiff  under  the  terms  of 
his  contract  with  the  defendant  was 
not  entitled  to  the  stock  at  the  time 
when  he  demanded  it,  defendant's  re- 
fusal to  deliver  it  was  not  a  conver- 
sion. Stewart  v.  Bright,  6  Houst. 
(Del.)  344. 
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the  stock.'*  The  acts  relied  on  must  have  been  wrongful,*^  and  such 
as  to  deprive  the  owner  of  his  stock,  either  permanently  and  absolutely, 
or  partially  or  temporarily.** 


TO  Stewart  v.  Bright,  6  Hoiust.  (Del.) 
344;  Layman  v.  F.  F.  Slocomb  &  Co., 
7  Pennew.  (Del.)  403,  76  Atl.  1094; 
Hammond  v.  DiiBois,  —  Md.  — ,  101 
Atl.  612;  Emmet  v.  City  of  New  York, 
163  N.  Y.  App.  Div.  603,  148  N.  Y. 
8upp.  640,  aff'd  218  N.  Y.  666,  113 
N.  B.  1055. 

The  president  of  a  corporation  sur- 
rendered ten  shares  of  his  stock  to 
the  corporation,  and  it  issued  a  cer- 
tificate for  them  to  the  plaintiff. 
Thereafter  the  president  caused  a  new 
certificate  to  be  issued  to  hinuself  for 
the  full  number  of  shares  held  by 
him  before  the  sale,  and  the  corpora- 
tion refused  to  make  a  transfer  to 
the  plaintiff  on  its  books.  It  was  held 
that  this  did  not  cqiustitute  a  conver- 
sion of  the  plaintiff's  stock  by  the 
president  personally.  O'Dwyer  v. 
Verdon,  115  N.  Y.  App.  Div.  37,  100 
N.  Y.  Supp.  588,  aff'd  190  N.  Y.  506, 
83  N.  E.  1128. 

Where  a  special  administrator  of 
an  estate,  as  such,  and  without  au- 
thority, sells  shares  of  stock  in  a  cor- 
poration which  had  been  pledged  to 
the  deceased  in  his  lifetime  as  se- 
curity  for  a  loan  of  money,  and  re- 
ceives the  proceeds,  which  he  pays 
over  to  the  executors,  this  is  not  a 
conversion  of  the  stock  by  the  estate, 
so  as  to  enable  the  pledgor  to  main- 
tain trover.  His  remedy  is  an  action 
for  money  had  and  received.  Von 
Schmidt  v.  Bourn,  60  Cal.  616. 

80  The  act  of  the  defendant  in  turn- 
ing the  stock  over  to  a  third  person 
cannot  amount  to  a  conversion  where 
the  owner  consents  to  hi3  doing  so. 
Doyle  V.  Burns,  123  Iowa  488,  99  N. 
W.  195. 

Where  several  stockholders)  enter 
into  an  agreement  to  contribute  a  cer- 
tain number  of  shares  each,  to  be  sold 


for  the  benefit  of  the  corporation,  one 
of  them  cannot  back  out  after  the  re3t 
have  contributed  their  portions;  and 
if  he  attempts  to  do  so,  and  his  shares 
are  used  in  accordance  with  the  agree- 
ment, he  cannot  bring  trover  for  them. 
Conrad  v.  La  Rue,  52  Mich.  83,  17  N. 
W.   706. 

SI '' Conversion  does  not  necessarily 
imply  a  complete  and  absolute  dep- 
rivation of  property;  there  may  be 
a  deprivation  which  is  only  partial 
or  temporary,  and  where  the  property 
of  the  plaintiff  remain3  in  or  is  re- 
stored to  him.  •  •  »  The  differ- 
ence between  such  a  case  and  one  in 
which  the  property  is  wholly  made 
away  with  is  one  affecting  the  dam- 
ages only;  the  damages,  go  to  the 
whole  value  of  the  property  in  the  one 
case,  and  are  commonly  less  in  the 
other."  Daggett  v.  Davis,  53  Mich. 
35,  51  Am.  Eep.  91,  18  N.  W.  548. 

The  mere  fact  that  the  corporation 
in  its  answer  in  a  garnishment  pro- 
ceeding to  subject  certain  stock  denies 
that  the  principal  debtor  owns  it  does 
not  amount  to  a  conversion,  where  the 
corporation  does  not  otherwise  ques- 
tion his  ownership  of  it,  and  ita  of- 
ficers subsequently  regard  him  as  a , 
stockholder,  and  he  retains  possession 
of  his  3tock  certificate.  New  Jersey 
Sheep  &  Wool  Co.  v."  Traders'  De- 
posit Bank,  104  Ky.  90,  46  S.  W.  677. 

In  Allen  v.  Hook,  —  Mich.  — ,  164 
N.  W.  384,  it  was  held  that  a  pledgee 
of  stock  could  not  be  charged  with 
its  conversion  where  he  had  not  sold 
it,  nor  refused  to  transfer  it  to  the 
pledgor  upon  tender  of  the  payment 
of  the  debt,  and  had  not  had  it  trans- 
ferred to  himself  on  the  corporate 
books,  but  still  held  possession  of  it  on 
the  day  of  the  trial  in  the  same  man- 
ner as  when  it  was  delivered  to  him. 
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In  order  that  conversion  of  a  certificate  of  stock  may  constitute  a 
conversion  of  the  stock  which  it  represents,  the  owner  must  be  thereby 
deprived  of  the  stock,  and  not  merely  of  the  certificate.  It  has  been 
held,  therefore,  that  conversion  of  an  unindorsed  certificate  of  stock  is 
not  a  conversion  of  the  stock.**  It  is  not  necessary  to  show  that  the 
defendant  has  applied  the  stock  to  his  own  use.** 

In  general  the  conversion  dat€s  from  the  time  when  the  stockholder, 
being  entitled  to  the  immediate  possession  of  the  stock  or  of  the 
certificate,  makes  a  demand  for  it  which  is  xef used.**  Demand  and 
refusal  to  surrender  do  not  in  all  cases  constitute  a  conversion,  how- 
ever, but  are  simply  evidences  thereof,**  which  may  be  explained  and 
rebutted  by  evidence  to  the  contrary .*•  And  there  may  be  a  con- 
version without  a  demand.*''  Thus,  no  demand  is  necessary  where  the 
taking  of  possession  and  the  conversion  is  wrongful,  since  the  wrong- 

S&Gttinmins    v.    People's    Building,  Convension    may   be   proved   prima 


Loan  8b  Savings  Asa'n,  61  Neb.  728, 
86  N.  W.  474. 

Under  such  circumstances  the  per- 
son guilty  of  the  conversion  cannot 
make  either  the  certificate  or  the 
shares  which  it  represents  the  prop- 
erty of  himself  or  of  a  third  person 
by  anything  that  he  can  do  with  the 
certificate.  Baggett  v.  Davi3,  53  Mich. 
35,  51  Am.  Rep.  91,  18  N.  W.  548. 

88  Hubbell  v.  Blandy,  87  Mich,  209, 
24  Am.  St.  Rep.  157,  49  N.  W.  502; 
Withers  v.  Lafayette  County  Bank, 
67  Mo.  App.  115. 

84  0olorado.  Grimes  v.  Barndollar, 
58  Colo.  421,  148  Pac.  256. 

Delaware.  Stewart  v.  Bright,  6 
Houst.  344. 

Tndiana.  B.  L.  Blair  Co.  v.  Rose, 
26  Ind.  App.  487,  60  N.  E.  10. 

Iowa.  Teeple  v.  Hawkeye  Gold 
Dredging  Co.,  137  Iowa  206,  114  N.  W. 
906. 

Kentacky.  Ohio  Valley  Banking 
&  Trust  Co.  V.  Wathen's  Ex'rs,  166 
Ky.  274,  179  S.  W.  230. 

Maryland.  Baltimore  City  Pas- 
fienger  Ry.  Co.  v.  Sewell,  35  Md.  238, 
6  Am.  Rep.  402. 

Texas.  Gr»sham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  App.  52,  21  S.  W.  556. 


facie  by  a  demand  upon,  the  defend- 
ant for  the  stock  and  his  refusal  to 
deliver  it.  Stewart  v.  Bright,  6  Houst. 
(DeL)  344;  Layman  v.  F.  F.  Slocomb 
&  Co.,  7  Pennew.  (Del.)  403,  76  AtL 
1094. 

«5  0olorado.  Salida  Building  & 
Loan  Ass'n  v.  Davis,  16  Colo.  App. 
294,  64  Pac.  1046. 

Delaware.  Layman  v.  F.  F.  Slo- 
comb ft  Co.,  7  Pennew.  403,  76  Atl. 
1094. 

Indiana.  Citizens'  St.  R.  Co.  v. 
Robbins,  144  Ind.  671,  43  N.  £.  649, 
42  N.  E.  916. 

Iowa.  Doyle  v.  Hums,  123  Iowa 
488,  99  N.  W.  195. 

Maryland.  Hammond  v.  DuBois, 
101  Atl.  612;  Jones  ▼;  Ortel,  114  Md. 
205,  78  Atl.  1030. 

Midiigan.  Daggett  v.  Davis,  53 
Mich.  35,  51  Am.  Rep.  91,  18  N.  W. 
548. 

86  Stewart  v.  Bright,  6  Houst.  (Del.) 
344;  Hammond  v.  DuBois,  —  Md.  — , 
101  Atl.  612;  Jones  v.  Ortel,  114  Md. 
205,  78  Atl.  1C30. 

87  Salida  Building  &  Loan  Ass'n  v. 
Davis,  16  Colo.  App.  294,  64  Pac.  1046; 
Doyle  V.  Bums,  123  Iowa  488,  99  N. 
W.  195. 
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ful  taking  and  converting  is  in  itself  an  assertion  of  ownership.*'  But 
where  an  actual  conversion  is  not  proven,  a  demand  and  refusal  made 
at  a  time  when  the  defendant  had  the  power  to  give  up  the  stock  must 
be  shown,**  So  when  a  person  is  lawfully  in  possession  of  stock,  a 
demand  is  necessary  before  an  action  of  trover  can  be  maintained 
against  him.**  A  demand  and  refusal  is  also  necessary  before  an 
action  for  conversion  can  be  maintained  against  a  corporation  for 
failure  to  deliver  a  certificate  of  stock  to  a  subscriber  who  is  en- 
titled to  it.*^  And,  under  such  circumstances,  the  demand  must  be 
made  upon  the  oflBicer  or  governing  body  authorized  to  act  in  the 
premises.**  The  corporation  is  not  obliged  to  carry  the  stock  to  the 
owner  and  place  it  in  his  hands,  and  if,  after  the  corporation  notifies 
him  that  his  claim  for  stock  has  been  allowed,  he  does  not  present 
himself  and  request  the  issuance  and  delivery  of  the  stock,  he  cannot 
recover  damages  for  failure  to  deliver  it.**  It  has  been  held  that  a 
demand  by  letter  is  not  sufficient.** 

Delay  in  delivery,  in  order  to  amount  to  a  refusal,  must  be  unrea- 
sonable.** 

The  return  and  acceptance  of  the  stock  after  an  action  is  iJrought  for 
its  conversion,  or  after  the  conversion,  and  before  action,  does  not  de- 
feat the  action,  but  merely  affects  the  measure  of  damages.**  The 
plaintiff  is  not  bound  to  accept  an  offer  to  return  the  stock  made 
before  action  is  brought  *^  or  during  the  trial,**  and  such  an  offer  does 
not  defeat  his  right  of  action,  nor  mitigate  the  damages. 


M  Where  the  secretary  of  the  cor- 
poration refuses  to  register  a  trans- 
fer, no  formal  demand  is  necessary. 
Hobinson  Min.  Co.  v,  Biepe,  37  Nev. 
27,   138   Pa.   910. 

89  Hammond  v.  DuBois,  —  Md.  — , 
101  Atl.  612;  Jones  v.  Ortel,  114  Md. 
205,  78  Atl.   1030. 

90SalidA  Building  &  Loan  Ass'n  v. 
Davis,  16  Colo.  App.  294,  64  Pac.  1046; 
Moynahan  v.  Prentiss,  10  Colo.  App. 
295,  51  Pac.  94. 

91  Teeple  v.  Hawkeye  Gold  Dredging*. 
Co.,  137  Iowa  206,  114  N.  W.  906. 

W  Tfeeple  V.  Hawkeye  Gold  Dredging 
Co.,  137  Iowa  206,  114  N.  W.  906. 

W  Teeple  v.  Hawkeye  Gold  Dredging 
Co.,  137  Iowa  206,  114  N.  W.  906. 

W  Teeple  v.  Hawkeye  Gold  Dredging 
Co.,  137  Iowa  206,  114  N.  W.  906. 

W  Teeple  v.  Hawkeye  Gold  Dredging 
Co.,  137  Iowa  206,  114  N.  W.  906. 


96  Carpenter  v.  American  Building  & 
Loan  Ass'n,  54  Minn.  40&,  40  Am.  St. 
Rep.  345,  56  N.  W.  95. 

But  if  the  stock  is  returned  and  ac- 
cepted the  plaintiff  cannot  recover  its 
value.  Sargent  v.  American  Bank  8b 
Trust  Co.,  80  Ore.  16, 156  Pac.  431,  154 
Pac.  759. 

If  the  plaintiff  accept  a  return  of 
the  property,  he  cannot  recover  dam- 
ages for  time  and  trouble  and  expenses 
incurred  in  obtaining  the  return  of  the 
same.  Collins  v.  Lowry,  78  Wis.  329, 
47  N.  W.  612. 

That  he  can  only  recover  nominal 
damages  under  such  circumstances,  seu. 
§  3453,  infra. 

VT  Carpenter  v.  American  Building  & 
Loan  Ass'n,  54  Minn.  403,  40  Am.  St. 
Eep.  345,  56  N.  W.  95. 

MDooley  v.  Gladiator  Consol.  Gold 
Mines  &  Milling  Co.,  134  Iowa  468,  13 
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§  3447.  —  OoiLveiraion  by  corporation.  Shares  of  stock  in  a  cor- 
poration may  be  converted  by  the  corporation  itself .••  So  a  corpora- 
tion may  be  guilty  of  a  conversion  of  stock  if  it  wrongfully  refuses 
to  issue  a  certificate  therefor  to  a  stockholder,*  or  if  it  wrongfully 
refuses  to  recognize  a  valid  transfer,  and  to  register  the  transfer,  and 
issue  a  new  certificate  to  the  transferee,*  or  if  it  wrongfully  cancels 
the  certificate  of  a  stockholder,*  or  if  it  sells  or  declares  a  forfeiture 
of  stock  for  nonpayment  of  calls  or  assessments  where  it  has  no  right 
to  do  so,  or  without  complying  with  the  charter  or  statutory  provisions 
as  to  the  mode  of  forfeiture  or  sale.* 

The  fact  that  by  suing  in  tort  as  for  a  conversion  the  owner  gives 
up  his  position  as  a  stockholder,  and  the  person  found  guilty  of  the 
conversion  becomes  the  owner  of  the  converted  shares,*  does* not  pre- 
vent the  maintenance  of  such  an  action  against  the  corporation  either 
on  the  theory  that  it  is  contrary  to  public  policy  for  the  corporation 
to  acquire  shares  of  its  own  stock,*  or  because  its  stock  is  thereby  re- 
duced otherwise  than  in  the  manner  prescribed  by  law.'' 

When  stock  is  converted  by  the  corporation,  the  owner  may  main- 
tain trover  to  recover  damages  for  the  conversion,  without  returning 
or  oflfering  to  return  his  certificate  of  stock.* 

§  3448.  —  Oonvendon  by  third  person.  Shares  of  stock  may  be 
converted  by  a  third  person  as  well  as  by  the  corporation.*    Any 


Ann.  Cas.  297,  109  N.  W.  864. 

WHerrick  v.  Humiyhrey  Hardware 
Co.,  73  Neb.  809, 119  Am.  St.  Rep.  917, 
11  Ann.  Caa.  201,  103  N.  W.  685. 

"The  corporation  may  interfere 
with  the  rights  of  a  stockholder  by 
simply  denying  them,  and  thus  become 
liaible  for  a  conversion."  Withers  ▼. 
Lafayette  County  Bank,  67  Mo.  App. 
115. 

See  also  cases  cited  in  the  following 
notes  and  in  §  3449  et  seq. 

iSee   §3494,  infra. 

BSee  subd.  xix,  infra,  this  chapter. 

8  See  §  3485,  infra. 

4  See  §  666,  supra,  and  see  subd. 
XXXV,  infra,  this  chapter. 

5  See  §3454,  infra. 

6  If  necessary  to  save  itself  from 
loss,  a  corporation  may  take  title  to  a 
Btockholder's  share  in  payment  of  his 


indebtedness  to  it,  and  if,  for  the  same 
purpose,  it  in  good  faith  and  under  a 
claim  of  rigtht  refuses  to  register  a 
transfer  by  a  stockholder  who  is  in- 
debted to  it,  and  thereby  undesignedly 
converts  his  shares,  its  acquisition  of 
title  by  this  means,  though  wrongful 
as  to  the  transferee,  is  no  more  ob- 
noxious to  public  policy  than  its 
acquisition  by  contract  would  be. 
Ralston  v.  Bank  of  California,  112  Cal. 
208,  44  Pac.  476. 

7  The  authorized  capital  is  not  re- 
duced under  such  circumstances,  since 
the  shares  are  not  extinguished,  but 
may  be  reissued.  Balston  v.  Bank  of 
California,  112  Cal.  208,  44  Pac.  476, 

S  Carpenter  v.  American  Building  ft 
Loan  Ass'n,  54  Minn.  403,  40  Am.  St. 
Rep.  345,  56  N.  W.  95. 

9  Boyle  V.  Burns,  123  Iowa  488,  99 
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wrongful  use  of  a  certificate  of  stock,  bearing  an  executed  assignment 
and  power  to  transfer  the  same,  so  as  to  procure  the  title  to  be  vested 
in  a  person  not  entitled,  or  otherwise  deprive  the  owner  of  his  property 
in  the  stock,  may  be  treated  as  a  conversion,  and  sued  upon  as  such, 
notwitlurtanding  the  fact  that  the  certificate  is  not  the  stock  itself.^^ 
A  person  who  obtains  possessipn  of  stock  from  the  owner  for  a  par- 


N.  W.  195;  Loetscher  v.  Dillon,  119 
Iowa  202,  93  N,  W.  98;  Merchants' 
Nat.  Bank  v.  WUliams,  110  Md.  334, 
72  Atl.  1114;  Herrick  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  lip  Am. 
St.  Rep.  917,  11  Ann.  Oas.  201,  103  N. 
W.  685.  And  see  cases  cited  in  the  fol- 
lowing notes. 

Where  one  of  three  asiociates  acted 
as  the  agent  of  the  others  in  the  pur- 
chase of  a  gas  plant,  which  was  to  be 
taken  over  by  a  corporation  to  be  or- 
ganized by  them,  and  by  falsely  repre- 
senting that  the  purchase  price  was 
larger  than  it  actually  was,  and  that 
he  was  to  pay  part  of  the  considera- 
tion, obtained  stock  in  the  corporation, 
it  was  held  that  he  was  guilty  of  con- 
verting such  stock.  Bellus  v.  Peters, 
165  Cal.  112,  130  Pac.  1186. 

10  McAllister  v.  Kuhn,  96  U.  S.  87, 
24  L.  Ed.  615,  aff'g  1  Utah  273; 
etnrgee  v.  Keith,  57  HI.  451,  11  Am. 
Rep.  28. 

In  Hubbell  v.  Blandy,  87  Mich.  209, 
24  Am.  Bt.  Rep.  154,  49  N.  W.  502,  it 
was  held  that  a  gratuitous  bailee  of 
stock  is  liable  for  its  conversion,  if, 
without  authority  from  the  owner,  he 
delivers  the  certificate  to  the  officers 
of  the  corporation,  who  cancel  it,  and 
issue  a  new  certificate  to  another  per- 
son, although  he  may  have  acted  in 
good  faith,  and  on  a  forged  order. 

Where  stock  indorsed  to  the  plain- 
tiff is  delivered  to  a  broker 's  clerk  to 
procure  it  to  be  transferred  to  the 
plaintiff  on  the  corporate  books,  and 
he  delivers  them  to  the  brokers  as  his 
own  property,  he  is  guilty  of  conver- 
sion and  the  brokers  are  also  prima 
facie   guilty,   where    they   credit    the 
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stock  to  the  clerk's  account  and  pro- 
cure it  to  be  transferred  to  them.  Kil- 
mer V.  Hutton,  131  N.  Y.  App.  Div. 
625,  116  N.  Y.  Supp.  127. 

An  action  against  a  transferee  of 
stock,  or  one  claiming  under  him,  for 
conversion,  based  on  the  alleged  in- 
validity of  the  sale,  cannot  be  main- 
tained where  the  sale  is  not  void,  but 
is  merely  voidable.  Noyes  v.  Wood- 
ruff, —  Vt.  — ,  100  Atl.  759. 

Where  the  president  of  a  corporation 
holding  one  hundred  and  fifty-nine 
shares  surrenders  ten  thereof  to  the 
corporation  and  same  are  reissued  to 
a  third  party,  the  president  cannot  be 
held  for  conversion  of  the  ten  shares 
where  a  new  certificate  is  issued  to 
him  by  the  corporation  for  the  total 
one  hundred  and  fifty-tiine  shares, 
since  the  holder  of  the  ten  shares  is 
not  affected  by  the  subsequent  over- 
issue of  the  capital  stock.  O'Dwyer 
V.  Verdon,  115  N.  Y.  App.  Div.  37,  100 
N.  Y.  Supp.  588,  aff'd  190  N.  Y.  505, 
83  N.  E.  1128. 

Where  stock  is  loaned  to  a  person  to 
sell  the  same,  and  use  the  proceeds  in 
his  business,  and  he  does  so,  but  after- 
wards refuses  or  fails  to  return  the 
etock  or  account,  he  is  not  liable  to  an 
action  of  trover.  The  relation  between 
the  parties  is  simply  that  of  debtor 
and  creditor.  Borland  v.  Stokes,  120 
Pa,  St.  278,  14  Atl,  61. 

A  transfer  of  stock  by  brokers  may 
amount  to  a  conversion  though  it  is 
not  strictly  a  sale,  where  they  had  no 
right  to  make  it.  Reichard  v.  Hutton, 
148  N.  Y.  App.  Div.  813,  133  N.  Y. 
Supp.  44. 
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ticular  purpose  is  guilty  of  conversion  if  he  makes  an  unauthorized 
use  of  it,*^  or  if  he  sells  or  pledges  it  and  appropriates  the  proceeds.^* 
Where  the  holder  of  a  certificate  of  stock  transfers  part  of  the  shares 
represented  thereby  by  an  instrument  in  writing,  and  afterwards,  be- 
fore the  transfer  is  entered  on  the  books  of  the  corporation,  transfers 
all  of  the  shares  represented  by  the  certificate  to  another  party,  he 
wrongfully  exercises  an  active  dominion  over  the  shares  first  trans- 
ferred, and  converts  tha  same.^*  Shares  of  *stock  may  .be  converted 
by  a  pledgee,  as  by  selling  the  same  without  notice  to  the  pledgor.** 
A  tax  collector  is  liable  in  trover  for  wrongfully  selling  stock  for  an 
illegal  tax.**  A  trustee  may  be  guilty  of  conversion  where  he  treats 
the  stock  as  his  own  absolute  property,  and  ignores  the  trust  relation,*' 
or  where  he  holds  the  stock  in  trust  for  purposes  of  distribution  and 
wrongfully  refuses  to  turn  it  oyer  to  the  person  entitled  to  it,*''  or 
where  he  purchases  the  trust  stock  at  a  sale  for  nonpayment  of  as- 
sessments thereon.**  A  person  is  guilty  of  conversion  who  sells  the 
stock  of  another  without  authority  from  the  owner,  though  he  acts 
under  the  authority  of  one  claiming  to  be  the  owner  and  is  ignorant 
of  the  latter 's  want  of  title.** 


11  Kilmer  v.  Hutton,  131  N.  Y.  App. 
Div.  625,  116  N.  Y.  5upp.  127. 

IB  Where  one  to  whom  a  certificate 
of  etock  is  intrusted  by  the  owner  for 
a  particular  purpose,  transfers  it  to 
another  and  appropriates  the  proceeds, 
he  is  guilty  of  conversion.  Wilkinson 
V.  Misner,  158  Mo.  App.  551, 138  S.  W. 
931. 

Where  the  defendant  received  the 
stock  of  the  plaintiff  under  an  agree- 
ment to  return  the  same  or  its  equiva- 
lent in«  certificates  of  the  reorganized 
corporation,  and  received  the  proceeds 
of  a  sale  of  property  represented  by 
the  stock  which  he  pocketed,  and  re- 
fused to  return  anything,  it  was  held 
that  he  was  guilty  of  conversion.  Mil- 
ler V.  Miles,  58  N.  Y.  App.  Div.  103,  68 
N.  Y.  Supp.  565,  aff'd  171  N.  Y.  675, 
64  N.  E.  1123. 

Where  the  widow  and  heirs  of  a 
stockholder,  thinking  to  avoid  the  ex- 
pense of  administration,  took  his  cer- 
tificate of  stock  and  indorsed  their 
names  upon  it,  and  left  it  with  one  of 


th^ir  number  to  be  sold  for  the  benefit 
of  all,  and  the  person*  with  whom  it 
was  left,  instead  of  selUng  it,  pledged 
it  for  his  own  debt,  and  the  pledgee 
was  recognized  by  the  coiporation  as 
the  owubt  of  the  stock,  and  disposed 
of  it  as  owner,  itt  was  held  that  an 
administrator  subsequently  appointed 
could  maintain  an  action  against  the 
pledgee  for  conversion  of  the  stock. 
Morton  v.  Preston;  18  Mich.  60,  100 
Am.  Dec.  146. 

18  Mahaney  v.  Walsh,  16  N.  Y.  App. 
Div.  601,  44  N.  Y.  Supp.  969. 

14  See  subd.  xzvi,  infra,  this  chap- 
ter. 

IB  Sprague  v.  Fletcher,  69  Vt.  69,  3/ 
L.  B.  A.  840,  37  Atl.  239. 

16  Hetrick  v.  Smith,  67  Wa»h.  664, 
122  Pac.  363. 

17  Loetacher  v.  Dillon,  119  Iowa  202, 
93  N.  W.  98. 

!•  Freeman  v.  Harwood,  49  Me.  195. 

19  See  subd.  xxiv,  infra,  this 
chapter. 
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All  who  aid,  conynand,  assist  or  participate*  in  the  unlawful  acts 
are  liable,**  and  if  stock  is  converted  by  one  person  and  afterwards 
delivered  to  another,  trover  may  be  maintained  against  the  latter  as 
well  as  against  the  former.*^ 

§  3449.  Measure  of  damages — ^Oenoral  rules.  It  is  agreed  that  the 
plaintiff  in  an  action  for  the  conversion  of  shares  of  stock  is  entitled 
to  recover  as  his  damages  a  sufficient  sum  to  compensate  him  for  his 
actual  loss,  and  that  he  is  not  entitled  to  recover  more  than  this.** 
And  to  accomplish  this  end  all  damages  must  be  given  which  neces- 
sarily flow  from  the  wrongful  act.**  But  as  to  the  proper  measure  of 
damages,  when  the  plaintiff  has  been  wholly  deprived  of  his  stock, 
there  has  been  some  difference  of  opinion.  In  England  it  has  been  held 
in  some  cases  that  the  measure  of  damages  is  the  value  of  the  stock 
at  the  time  of  the  trial  in  the  action  for  conversion.**  It  has  been 
said  in  criticism  of  this  rule  that,  instead  of  being  general,  fixed  and 
certain,  it  is  merely  speculative,  conjectural,  and  dependent  upon 
accidental  circumstances.** 

In  this  country,  in  ^ome  of  the  cases,  it  has  been  held  to  be  the 
highest  value  of  the  stock  between  the  time  of  the  conversion  and 
the  time  of  the  trial  or  verdict.**    But  it  has  been  said  that  to  adopt 


«0 Merchants'    Nat.    Bank    v.    WU-      442,  47  N.  T.  Snpp.  609;   Barnes  v. 


Hams,  110  Md.  334,  72  Atl.  1114.  See 
also  Hammond  v.  DuBois,  —  Md.  — , 
lO;  Atl.  612. 

91  Hubbell  V.  Blandy,  87  Mich.  209, 
24  Am.  fit.  Bep.  154,  49  N.  W.  502. 

It  makes  no  difference  that  some  per- 
son other  than  the  defendant  took  the 
property  in  the  same  instance.  Kuhn 
V.  McAllister,  1  Utah  273,  afl'd  96 
U.  8.  87,  24  L.  Ed.  615. 

8S  United  States.  McKinley  v.  V^il- 
liams,  74  Fed.  94. 

Oooaecticnt.  Seymour  v.  Ives,  46 
Conn.  109. 

Sentuckj.  Ohio  Valley  Banking  ft 
Trust  Co.  V.  Wathen's  Ex'rs,  166  Ky. 
274,  179  S.  W.  230. 

Micliigaii.  Daggett  v.  Davis,  53 
Mich.  35,  51  Am.  Rep.  9,  18  N.  W,  548. 

Nevada.  Boylan  v.  Huguet,  8  Nev. 
345. 

New  York.  Griggs  v.  Day,  158  N. 
Y.  1,  52  N.  E.  692,  rev'g  21  App.  Div. 


Brown,  130  N.  Y.  372,  29  N.  E.  760; 
Gruman  v.  Smith,  81  N.  Y.  25,  26; 
Baker  v.  Drake,  66  N.  Y.  518,  23  Am. 
Bep.  80,  53  N.  Y.  211, 13  Am.  Bep.  507. 

Korth  Dakota.  Second  Nat.  Bank  of 
Grand  Porks  v.  First  Nat.  Bank,  8  N. 
D.  50,  76  N.  W.  504. 

See  also  ihe  cases  cited  in  the  fol- 
lowing notes. 

«8  Boylan  v.  Huguet,  8  Nev.  345. 

M  Harrison  v.  Harrison,  1  C.  &  P. 
412;  Owen  v.  Bouth,  14  C.  B.  327; 
•Shepherd  v.  Johnson,  2  East  211; 
Downes  v.  Back,  1  Stark.  318;  Mc- 
Arthur  v.  Beaf orth,  2  Taunt.  257.  But 
see  In  re  Bahia  &  San  Prancisco  B.  Co., 
L.  B.  3  Q.  B.  584;  Shaw  v.  Holland,  15 
M.  &  W.  136.  See  also  Sturges  v. 
Keith,  57  HI.  451,  11  Am.  Rep.  28,  for 
a  review  of  the  English  authorities. 

M  Sturges  v.  Keith,  57  HI.  451,  11 
Am.  Rep.  28. 

MSee  Central  Railroad  Ss  Banking 
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this  rule  "is  to  enceurage  the  owner  to  delay ^ and  speculate  upon 
the  chances  of  higher  markets  without  assuming  the  chances  of  lower 
markets."*^ 

In  many  jurisdictions  it  is  held  that  the  proper  measure  of  dam- 
ages is  the  value  of  the  stock  at  the  time  of  its  conversion.^     In 


Co.  V.  Atlantic  &  O.  R.  Co.,  50  Ga.  444; 
Kid  V.  Mitchell,  1  Nott  &  McC.  (S.  C.) 
334,  9  Am.  Dec.  702. 

ST  Citizens'  St.  B.  Co.  v.  Bobbins, 
144  Ind.  671,  43  N.  £.  649,  42  N.  E.  916. 

8S  Arizoiuk  Bait  Biver  Canal  Co.  v. 
Hickey,  4  Ariz.  240,  36  Pac.  171. 

Arkansas,  fiee  Jefferson  v.  Hale,  31 
Ark.  286,  where  this  rule  was  applied 
in  an  action  for  the  conversion  of  state 
warrants  or  ficrip. 

Oalorado.  Grimes  v.  BarndoUar,  58 
Colo.  421,  148  Pac.  256;  Continental 
Divide  Min.  In  v.  Co.  v.  Bliley,  23  Colo. 
160,  46  Pac,  633. 

Oonneeticiit.  Bridgeport  Bank  v. 
New  York  &  N.  H.  R.  Co.,  30  Conn. 
231.  See  also  Seymour  v.  Ives,  46 
Conn.  109. 

Delaware.  Stewart  v.  Bright,  6 
Houst.  344;  Lavman  v.  F.  F.  Slocomb 
&  Co.,  7  Pennew.  403,  76  Atl.  1094. 

Georgia.  Bank  of  CuUoden  v.  Bank 
of  Forsyth,  120  Ga.  575,  102  Am.  St. 
Bep.  115,  48  S.  E.  226;  Hilton  v.  Syl- 
vania  &  G.  E.  Co.,  8  Ga.  App.  10,  68 
S.  E.  746. 

nUnolB.  Brewster  v.  Van  Liew,  119 
111.  554,  59  Am.  Rep.  823,  8  N.  E.  842, 
rev'g  20  111.  App.  43;  Sturges  v.  Keith, 
57  111.  451,  11  Am.  Rep.  28. 

Maine.  Freeman  v.  Harwood,  49  Me. 
195.  See  also  McKenney  v.  Haines, 
63  Me.  74. 

lliarylaiid.  Merchants '  Nat.  Bank  v. 
Williams,  110  Md.  334,  72  Atl.  1114; 
Baltimore  City  Passenger  Ry.  Co.  v. 
Sewell,  35  Md.  238,  6  Am.  Bep.  402. 

Massacbusetts.  Hagar  v.  Norton, 
188  Mass.  47,  73  N.  E.  1073;  Bond 
V.  Mt.  Hope  Iron  Co.,  99  Ma^s.  505, 
97  Am.  Dec.  49.  See  also  Fisher  v. 
Brown,  104  Mass.  259^  6  Am.  Rep.  235; 


Wyman  v.  American  Powder  Co.,  8 
Cush.  168;  Sargent*  v.  Franklin  Ina. 
Co.,  8  Pick.  90,  19  Am.  Dee.  306. 

aflchlgan.  Feige  v.  Burt,  124  Mich. 
565,  83  N.  W.  367,  118  Mich.  243,  74 
Am.  St.  Rep.  390,  77  N.  W.  928;  Hub- 
bell  V.  Blandy,  87  Mich.  209,  24  Am. 
St.  Rep.  154,  49  N.  W.  502. 

Ulniieeota.  Hawkins  v.  Mollis, 
Pirie  &  Co.,  127  Minn.  393,  Ann.  Cas. 
1916  C  640,  149  N.  W.  663;  Humphreys 
V.  Minnesota  Clay  Co.,  94  Minn.  469, 
103  N.  W.  338;  Nicollet  Nat.  Bank  v. 
City  Bank,  38  Minn.  85,  8  Am.  St. 
Rep.  643,  35  N.  W.  577. 

MisaisslppL  Mobile  &  O.  Ry.  Co. 
V.  Humphries,  7  So.  522. 

Miasoori.  Darling  v.  Potts,  118  Mo. 
506,  24  S.  W.  461;  Brinkerhoff-Farris 
Trust  &  Savings  Co.  v.  Home  Lumber 
Co.,  118  Mo.  447,  24  S.  W.  129. 

Nevada.  Torp  v.  Clemens,  37  Nev. 
474,  142  Pac.  1115 ;  Robinson  Min.  Co. 
V.  Riepe,  37  Nev.  27,  138  Pac.  910; 
Bercich  v.  Marye,  9  Nev.  312;  Boy  Ian 
v.  Huguet,  8  Nev.  345.  But  in  a  stat- 
utory action  of  claim  and  delivery, 
the  measure  of  damages  upon  failure 
to  return  the  property  is  the  value  of 
the  stock  at  the  day  of  the  trial,  to- 
gether with  the  dividends  that  have 
been  paid  upon  it  as  damages  for  its 
detention.  Bercich  v.  Marye,  9  Nev. 
312. 

New  Hampeblxe.  Pinkerton  y.  Man- 
chester &  L.  R.  R.,  42  N.  H.  424. 

New  Jersey.  Siegel  v.  Riverside 
Box  &.  Lumber  Co.  (N.  J.  Eq.),  99 
Atl.  407. 

North  Dakota.  Second  Nat  Bank 
of  Grand  Forkji  v.  First  Nat.  Bank, 
8  N.  D.  50,  76  N.  W.  504. 

Ohio.     See  State  v.  Carpenter,   51 
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criticism  of  this  rule  it  has  been  said  that  it  enables  '*the  converting 
holder  to  make  the  market  for  the  owner  and  deprive  him  of  his 
stock,  whether  he  so  wills  or  not."  *•    On  the  other  hand,  it  has  been 


Ohio  St.  83,  46  Am.  St.  Rep.  556,  37 
N.  E.  261. 

Texas.  Rio  Grande  Cattle  Co.  v. 
Burns,  82  Tex.  50,  17  S.  W.  1043; 
Gresham  v.  Island  City  Sav.  Bank, 
2  Tex.  Civ.  App.  52,  21  8.  W.  556. 

Washington.  Hetrick  v.  Smith,  67 
Wash.  664,  122  Pac.  363. 

In  Leury  v.  Bank  of  Baton  Rouge, 
131  La.  30,  Ann.  Cas.  1913  E  1168,  58 
8o.  1022,  it  was  held  that  where  a 
corporation  had  permitted  a  husband 
to  transfer  stock  standing  in  his  name 
after  the  death  of  his  wife,  and  was 
sued  nearly  ten  years  later  by  a  minor, 
who  had  attained  his  majority,  for 
damages  for  having  allowed  the  trans- 
fer of  the  community  interest  in  such 
shares  which  he  had  inherited  from 
his  mother,  the  measure  of  damages 
should  ordinarily  be  the  value  of  the 
minor's  interest  at  the  date  of  the 
transfer.  The  court  said,  however, 
that  there  are  undoubtedly  some  cases 
in  which  to  hold  the  defendant  liable 
only  for  the  value  of  the  shares  at 
the  date  of  their  conversion  would 
afford  an  inadequate  remedy. 

It  has  been  said  that  where  a  de- 
mand and  refusal  either  constitute  the 
conversion  or  afford  presumptive  evi- 
dence of  it,  it  is  no  infringement 
of  this  rule  to  regard  that  as  the 
time  of  estimating  the  value.  Sturge^ 
v.  Keith,  57  111.  451,  11  Am.  Rep.  28. 

It  is  not  necessary  to  allege  in 
the  complaint  the  value  of  the  stock 
converted  provided  it  contains  an  al- 
legation of  damages.  In  such  a  case 
the  value  of  the  stock  is  evidence  of 
the  damage  sustained  and  need  not  be 
pleaded.  Humphreys  v.  Minnesota 
CUy  Co.,  94  Minn.  469,  103  N.  W.  338. 

Evidence  of  the  value  of  the  stock 
more  than  two  years  after  the  date 
of    the    conversion    is    inadmissible. 


Torp  V.  Clemens,  37  Nev.  474,  142 
Pac.  1115.    • 

«9 Citizens'  St.  R.  Co.  v.  Robbins, 
144  Ind.  671,  43  N.  E.  649,  42  N.  E. 
916. 

"To  allow  merely  their  value  at 
the  time  of  conversion  would,  in  most 
cases,  afford  a  very  inadequate  rem- 
edy, and,  in  the  case  of  a  broker, 
holding  the  stocks  of  his  principal,  it 
would  afford  no  remedy  at  all.  The 
effect  would  be  to  give  to  the  broker 
the  control  of  the  stock,  subject  only 
to  nominal  damages.  The  real  injury 
sustained  by  the  principal  conjsists  not 
merely  in  the  assumption  of  control 
over  the  stock,  but  in  the  sale  of  it  at 
an  unfavorable  time,  and  for  an  un- 
favorable price.  Other  goods  wrong- 
fully converted  are  generally  supposed 
to  have  a  fixed  market  value  at  which 
they  can  be  replaced  at  any  time;  and 
hence  with  regard  to  them,  the  ordi- 
nary measure  of  damages  13  their 
value  at  the  time  of  conversion,  or, 
in  the  case  of  sale  and  purchase,  at 
the  time  fixed  for  their  delivery.  But 
the  application  of  thi3  rule  to  stocks 
would  as  before  said,  be  very  inade- 
quate and  unjust."  Galigher  v.  Jones, 
129  U.  S.  193,  32  L.  Ed.  658,  quoted 
in  Morris  v.  Wood  (Tenn.),  35  S.  W. 
1013. 

The  general  rule  that  the  measure 
of  damages  for  conversion  is  the  value 
of  the  property  at  the  time  it  was 
converted  ' '  has  been  found  inadequate 
to  furnish  just  indemnity  for  the 
losses  occasioned  by  the  conversion  of, 
or  the  wrongful  failure  to  deliver, 
stocks  and  other  properties  of  like 
character,  the  values  of  which  are 
subject  to  frequent  and  wide  fluctua- 
tions. The  general  rule  gives  to  the 
agent,  broker,  or  person  in  possession 
of  such  property,  that  is  really  val- 
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said  in  support  of  it  that,  "While  it  makes  it  possible  for  the  wrong- 
doer to  profit  by  a  subsequent  irise  of  value,  it  prevents  both  parties 
from  speculating  thereon."  ^ 

Some  courts  hold  that  the  proper  measure  of  damages  is  the  highest 
intermediate  value  of  the  stock  between  the  time  of  conversion  and  a 
reasonable  time  after  the  owner  has  received  notice  of  the  conversion 
to  enable  him  to  replace  the  stock.'^    This  rule  is  based  upon  the  theory 


uable,  frequent  opportunity  to  eon- 
vert  it  to  his  own  use,  at  a  time  when 
its  market  price  is  far  below  its  actual 
value,  and  thus  offers  a  prize  for  the 
breach  of  duty,  while  it  often  leaves 
the  injured  party  remediless.''  Me- 
Kinley  v.  WiUianw,  74  Fed.  94. 

30  Siegel  v.  Biverside  Box  &  Lumber 
Co.  (N.  J.  Eq.),  99  Atl.  407. 

91  X7Ut«d  Statasw  Gallgher  v.  Jones, 
129  U.  S.  193,  32  L.  Ed.  658,  rev'g 
3  Utah  54,  1  Pac.  15 ;  Wilson  v.  Colo- 
rado Min.  Co.,  227  Fed.  721;  In  re 
Swift,  114  Fed.  947;  McKinley  v.  Wil- 
liams, 74  Fed.  94. 

Indiana,  Citizens'  St.  R.  Co.  v. 
Bobbms,  144  Ind.  671,  43  N.  E.  649, 
42  N.  E.  916;  B.  L.  Blair  Co.  v.  Bose, 
26  Ind.  App.  487,  60  N.  E.  10.  See 
also  Vernon,  G.  &  B.  B.  Co.  v.  Wash- 
ington Tp.  of  Decatur  County,  48  Ind. 
App.  309,  95  K.  E.  599.  ''Especially 
is  this  the  correct  rule  where  the  act 
of  conver3ion  is  not  wilful  and  fraud- 
ulent, but  where  *  *  *  it  is  with- 
out benefit  to  the  party  charged  with 
conversion,  but  is  from  a  mere  omis- 
sion to  carefully  observe  the  proceed- 
ings under  which  the  purchase  of  the 
stock  was  claimed."  Citizens'  St. 
B.  Col  V.  Bobbins,  144  Ind.  671,  43 
N.  E.  649,  42  N.  E.  916.  "The  time 
when  the  converted  stock  so  takes 
the  value  so  chargeable  to  the  de- 
fendant IB  the  time  when  a  technical 
conversion  takes  place. ' '  Citizens '  St. 
B.  Co.  V.  Bobbins,  144  Ind.  671,  43  N. 
E.  649,  42  K.  E.  916.  Since  the  nat- 
ural, necessary  and  direct  result  of  the 
conversion  is  to  deprive  the  owner  of 
the  stock  and  damage  him  to  the  ex- 


tent of  its  value,  a  general  allegation 
of  damage  is  sufficient.  B.  L.  Blair 
Co.  V.  Bose,  26  Ind.  App.  487,  60  N. 
E.  10. 

Iowa.  In  Boyle  v.  Burns,  123  Iowa 
488,  99  N.  W.  195,  and  Loetscher  v. 
Dillon,  119  Iowa  202,  93  N.  W.  98,  the 
court  adopted  Mr.  Sedgwick's  rule 
that  where  the  stock  is  marketable, 
the  measure  of  damages  is  the  highest 
intermediate  value  between  the  time 
of  conversion  and  notice  to  the  owner, 
if  the  ^tock  has  been  paid  for,  or,  if 
the  purchase  price  has  not  been  paid, 
the  highest  value  between  the  conver- 
sion and  the  bringing  of  the  action, 
provided  it  is  brought  within  a  reason- 
able time  (2  Sedgwick  on  Damages, 
I  507).  In  Dooley  v.  Gladiator  Con- 
sol.  Gold  Mines  &  Milling  Co.,  134 
Iowa  468,  13  Ann.  Cas.  297,  109  N.  W. 
864,  it  was  held  that  where  the  con- 
version consists  in  a  refusal  by  the 
corporation  to  transfer  the  stock  to 
the  plaintiff,  he  may  recover  the  full 
value  of  the  stock  at  the  time  demand 
to  transfer  was  made. 

New  York.  Griggs  v.  Day,  158  N. 
Y.  1,  52  N.  E.  692,  rev  'g  21  App.  Div. 
442,  47  N.  Y.  Supp.  609;  Smith  v. 
Savin,  141  N.  Y.  315,  36  N.  E.  338; 
Barnes  v.  Brown,  130  N.  Y.  372,  29 
N.  E.  760;  Wright  v.  Bank  of  Me- 
tropolis, 110  N.  Y.  237,  1  L.  B.  A. 
289,  6  Am.  St.  Bep.  356,  18  N.  E.  79; 
Colt  V.  Owens,  90  N.  Y.  368;  Gruman 
V.  Smith,  81  N.  Y.  25,  26;  Baker  v. 
Drake,  53  N.  Y.  211,  13  Am.  Bep.  507, 
66  N.  Y.  618,  23  Am.  Bep.  80,  overrul- 
ing Markham  v.  Jaudon,  41  N.  Y.  235, 
and  Bomaine  y.  Van  Allen,  26  N.  Y. 
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that  justice  and  fair  dealing  impose  upon  the  party  whose  stock  is 
converted  the  duty  of  making  his  loss  as  light  as  possible;''  What  is 
a  reasonable  time  is  a  question  of  law  for  th^  court,  where  the  facts 
are  undisputed  and  different  inferences  cannot  reasonably  be  drawn 
from  them.** 

In  Pennsylvania  the  measure  of  damages  is  the  market  value  of  the 
stock  at  the  time  of  the  conversion,  with  interest,  except  in  cases  in- 
volving an  actual  wrongful  conversion  or  breach  of  trust,  in  which 
case  it  is  the  highest  value  attained  by  the  stock  between  the  time  of 
conversion  and  the  date  of  the  trial.** 


300.  See  also  Orm^by  v.  Vermont 
Copper  Min.  Co.,  56  N.  Y.  623.  In 
Kavanaugh  v.  Mclntyre,  74  Misc.  222, 
133  N.  T.  Siipp.  679,  it  was  held  that 
where  stock  is  intentionally  converted 
by  brokers  and  sold,  the  owner  may 
recover  the  highest  value  reached  by 
the  stock  down  to  the  time  of  the 
trial,  especially  where  that  price  was 
reached  at  a  time  when  the  action 
was  progressing  with  reasonable  ce- 
lerity. The  judgment  was  affirmed  by 
the  Appellate  Division  (151  App.  Div. 
910,  135  N.  Y.  Supp.  1120)  without 
opinion,  and  its  judgment  was  affirmed 
by  the  Court  of  Appeals  (210  N.  Y. 
175, 104  N.  E.  135)  in  an  opinion  which 
did  not  refer  to  or  discuss  the  ques- 
tion of  damages.  The  holding  of  the 
lower  court  was  expressly  based  on 
Romaine  v.  Van  AUen,  26  N.  Y.  309, 
and  Markham  v.  Jaudon,  41  N.  Y.  235, 
which  were  overruled  by  Baker  v. 
Drake,  53  N.  Y.  211,  13  Am.  Rep. 
607,  66  N.  Y.  518,  23  Am.  Bep.  80, 
at  least  in  so  far  as  they  attempted 
to  lay  down  a  rule  of  damages  ap- 
plicable in  all  cases.  The  court  makes 
no  reference  to  the  latter  case,  nor  to 
the  later  cases  previously  cited  which 
uphold  the  rule  stated  in  the  text. 
In  an  action  against  a  broker  for  dam- 
ages for  selling  stock  in  violation  of 
his  contract  to  carry  it  for  the  plain- 
tiff, the  latter  can  recover  nominal 
damages  only,  where,  for  thirty  days 
after  the  sale,  he  could  have  purchased 


the  stock  on  the  market  for  the  price 
for  which  it  was  sold,  or  less,  but 
failed  to  do  so.  Colt  v.  Owens,  90 
N.  Y.  368. 

Oregon.  Apparently  this  is  the  rule 
in  Oregon.  Morgan  v.  Johns,  84  Ore. 
557,  165  Pac.  369. 

TennaSBee.  Morris  v.  Wood,  35  8. 
W.   1013. 

Utah.  See  dictum  in  Walley  v. 
Deseret  Nat.  Bank,  14  Utah  305,  315, 
47  Pac.  147. 

8S  Griggs  V.  Day,  158  N.  Y.  1,  52 
N.  E.  692,  rev'g  21  N.  Y.  App.  Div. 
442,  47  N.  Y.  8upp.  609. 

38  Griggs  V.  Day,  158  N.  Y.  1,  52 
N.  E.  692,  rev'g  21  N.  Y.  App.  Div. 
442,  47  N.  Y.  Supp.  609;  Wright  v. 
Bank  of  Metropolis,  110  N.  Y.  237,  1 
L.  B.  A.  289,  6  Am.  St.  Bep.  356,  18 
N.  E.  79. 

In  Griggs  v.  Day,  supra,  it  was  held 
that  four  years,  or  even  one  year,  was 
more  than  a  reasonable  time. 

MLearock  v.  Paxson,  208  Pa.  602, 
57  Atl.  1097;  Pennsylvania  Co.  for 
Insurance  on  Lives,  etc.  v.  Phila- 
delphia, G.  Sb  N.  B.  Co.,  153  Pa.  St. 
160,  25  Atl.  1043;  North  v.  Phillips, 
89  Pa.  St.  250;  Huntingdon  ft  B.  T. 
M.  Bailroad  ft  Coal  Co.  v.  English, 
86  Pa.  Gt.  247;  Work  v.  Bennett,  70 
Pa.  St.  484;  Neiler  ft  Warren  v. 
Kelley,  69  Pa.  St.  403;  Musgrave  v. 
Beckendorff,  53  Pa.  St.  310;  Reiten- 
baugh  T.  Ludwick,  31  Pa.  St.  131. 
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Under  the  California  Code  the  owner  may  recover  either  the  value 
of  the  stock  at  the  time  of  the  conversion,  .with  interest,  or  where  the 
action  has  been  prosecuted  with  reasonable  diligence,  its  highest  market 
value  at  any  time  between  the  conversion  and  the  verdict,  without 
interest,  at  his  election .•* 

If  a  certificate  of  stock  only,  as  distinguished  from  the  stock,  is 
converted,  the  action  must  be  for  conversion  of  the  certificate,  and  the 
measure  of  damages  is  not  the  value  of  the  stock,  but  the  actual  loss 
sustained.'*  But  there  is  authority  to  the  effect  that  the  plaintiff 
under  such  circumstances  is  entitled  to  recover  the  full  value  of  the 
shares  represented  by  the  certificate.'*' 

§3450.  —Where  plaintiff's  interest  is  a  qualified  one.  Where 
stock  is  converted  by  one  to  whom  it  was  pledged  as  security  for  a 
debt,  the  amount  due  the  defendant  is  to  be  deducted  in  estimating 
the  pledgor's  damages.**   A  pledgee's  measure  of  damages  for  the  con- 


85  Civ.  Code,  {  3336.  Potts  v.  Pax- 
ton,  171  Cal.  493,  153  Pac.  957; 
Ralston  v.  Bank  of  California,  112  Cal. 
208,  44  Pac.  476;  Myers  v.  Chittyna 
Exploration  Co.,  20  Cal.  App.  418,  129 
Pac.  469.  See  also  Fromm  v.  Sierra 
Nevada  Silver  Min.  Co.,  61  Cal.  629; 
Dent  V.  Holbrook,  54  Cal.  145 ;  TuUey 
V.  Tranor,  53  Cal.  274;  Thompson  v. 
Toland,  48  Cal.  99;  Page  v.  Fowler, 
39  Cal.  412,  2  Am.  Bep.  462;  Hamer 
v.  Hathaway,  33  Cal.  117;  Douglass 
V.  Kraft,  9  Cal.  562. 

This  measure  of  damages  applies  to 
mining  stocks,  notwithstanding  the 
fact  thfit  they  are  subject  to  great 
fluctuations  in  value.  Potts  v.  Pax- 
ton,  171  Cal.  493,  153  Pac.  957. 

''A  plaintiff  is  entitled  to  the 
highest  market  value  only  where  he 
has  prosecuted  his  action  with  reason- 
able diligence.  This  highest  market 
value  is  the  highest  market  value 
after  the  conversion  and  up  to  the 
moment  of  the  rendition  of  the  ver- 
dict, and  manifestly  during  all  of  that 
time,  if  he  has  prosecuted  his  action 
with  reasonable  diligence,  the  option 
or  election  is  open  to  him.  He  is  not 
required  to  plead  it.     It  is  sufficient 


if  in  any  appropriate  way^  even  by 
oral  declaration  in  open  court,  he  an- 
nounces his  determination  to  demand 
the  highest  market  value."  And  he 
does  not,  by  laying  his  damages  in  the 
complaint  at  the  value  of  the  prop- 
erty when  converted,  deprive  himself 
of  the  right  to  insist  upon  the  alterna- 
tive measure  of  damages  at  the  trial. 
Potts  v.  Paxton,  171  Cal.  493, 153  Pac, 
957. 

Where  several  years  elapsed  be- 
tween the  commencement  of  the  ac- 
tion and  the  trial,  and  there  is  no 
finding  that  the  action  has  been  prose- 
cuted with  reasonable  diligence,  the 
measure  of  damages  is  the  value  of 
the  shares  at  the  time  of  the  conver- 
sion, with  interest.  Ralston  v.  Bank 
of  California,  112  Cal.  208,  44  Pac. 
476. 

36  Daggett  v.  Davis,  53  Mich.  35,  51 
Am.  Bep.  91,  18  N.  W.  548. 

87  Connor  v.  Hillier,  11  Bich.  L. 
(S.  C.)  193,  73  Am.  Dec.  105. 

88  United  Statea  Davis  v.  Finch, 
236  Fed.   89. 

Kentucky.  Kentucky  Title  Sav. 
Bank  &  Trust  Co.  v.  McClarty,  174 
Ky.  171,  191  8.  W.  892. 
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version  of  the  pledged  stock  by  the  corporation  is  not,  necessarily, 
the  value  of  the  stock,  but  the  value  of  his  special  interest  therein, 
which  would  be  measured  by  the  indebtedness  to  which  it  was  col- 
lateral, but  not  exceeding  the  value  of  the  property .'•    And  the  bur- 


Maryland.  Harris  v.  President  & 
Directors  of  Franklin  Bank,  77  Md. 
423,  26  Atl.  523. 

MaaBadraaetta  See  Fi3her  v. 
brown,  104  Mass.  259,  6  Am.  Bep. 
235. 

Michigan.  Feige  v.  Burt,  118  Mich. 
243,  74  Am.  St.  Bep.  390,  77  N.  W. 
928. 

Kew  York.  Smith  v.  Savin,  141  N. 
Y.  315,  36  N.  E.  338 ;  Kavanaugh  v. 
Mclntyre,  74  Misc.  222,  133  N.  Y. 
Supp.  679,  aflf'd  151  App.  Div.  910, 
135  N.  Y.  Supp.  1120,  aflf'd  210  N.  Y. 
175,  104  N.  E.  135. 

Pemuqrlvaiila.  Work*y.  Bennett,  70 
Pa.  St.  484. 

But  to  be  entitled  to  such  a  deduc- 
tion, the  defendant  must  plead  such 
indebtedness  in  mitigation  of  dam- 
ages, since  otherwise,  though  the  jury 
might  deduct  the  amount  of  the  debt, 
there  would  be  nothing  in  the  record 
whieh  the  debtor  could  plead  in  bar 
of  a  subsequent  action  to  recover  it. 
Morgan  v.  Johns,  84  Ore.  557,  165 
Pac.   369. 

Where  one  with  whom  shares  have 
been  pledged  as  collateral  wrongfully 
sells  the  aame  for  the  full  market 
price,  and  the  pledgor  files  a  bill  in 
equity  to  redeem,  his  recovery  is  not 
limited  to  the  damages  which  he 
might  recover  in  an  action  of  trover, 
but  he  is  entitled  to  be  placed  in  the 
same  i)08ition  as  if  the  sale  had  not 
been  made,  and  the  defendant,  there- 
fore, may  be  charged  with  the  value 
of  the  ahares  at  the  time  of  filing  the 
bill.  Fowle  v.  Ward,  113  Mass.  548, 
18  Am.  Bep.  534. 

S9Bank  of  CuUoden  v.  Bank  of 
Forsyth,  120  Ga.  575,  102  Am.  St.  Bep. 
115,  48  S.  E.  226;  Second  Nat.  Bank 
of  Qrand  Forks  v.  IfMrst  Nat.  Bank, 
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8  N.  D.  50,  76  N.  W.  504;  Brown  v. 
Union  Savings  &  Loan  Ass'n,  28 
Wash.  657,  69  Pac.  383. 

The    measure    of    damages    is    the 
-amount   of    the    debt   with    initerest.  • 
Bank  of  Holly  Springs  v.  Pinson,  58 
Miss.  421,  38  Am'.  Bep.  330. 

But  where  the  conversion  takes 
place  after  the  stock  is  sold  under 
the  terms  of  the  pledge  on  default 
and  ifi  bought  by  the  pledgee,  who 
thereby  acquires  the  pledgor's  title 
free  from  any  equity  of  redemption, 
the  measure  of  damages  is  the  value 
of  the  shares.  Bank  of  Culloden  v. 
Bank  of  Forsyth,  120  Ga.  575,  102  Am. 
St.  Bep.  115,  48  S.  E.  226. 

Where  stock  is  pledged  to  secure  a 
debt  the  amount  of  which  is  unde- 
termined, and  the  corporation  refuses 
to  make  the  transfer  until  the  amount 
of  the  debt  is  established,  but  then 
does  so,  the  pledgee  is  not  entitled 
to  recover  for  the  depreciation  in  the 
value  of  the  stock  in  the  meantime, 
where  he  had  no  right  to  sell  it  dur- 
ing that  time,  since  the  loss  13  that  of 
the  pledgor.  Eisenhauer  v.  New 
Orleans  Cotton  Exchange,  140  La.  574, 
73  So.  685.  But  the  pledgee  was  en- 
titled to  lease  the  stock  during  that 
period  and  hence  may  recover  its  ren- 
tal value  during  that  time.    Id. 

When  a  pledgee  of  stock  sues  the 
corporation  for  refusal  to  tran3fer  the 
stock  to  him  on  its  books,  a  money 
judgment  for  him  must  be  liinited  to 
his  special  interest  in  the  stock,  not 
exceeding  the  value  of  the  stock,  and 
he  must  prove  his  interest  before  any 
money  judgment  can  be  rendered  in 
his  favor.  Second  Nat.  Bank  of  Grand 
Forks  V.  Krct  Nat.  Bank  -f  St. 
Thomas,  8  N.  D.^0,  76  N.  W.  504. 
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den  is  upon  him  to  establish  the  amount  of  such  special  interest.^ 
When  shares  are  converted  by  the  corporation  by  an  unauthorized  or 
invalid  forfeiture  or  sale  for  nonpayment  of  assessments,  the  measure 
of  damages  is  not  the  value  of  the  shares,  but  their  value  less  the 
amount  due  thereon.^  And  it  has  been  held  that  the  amount  of  the 
assessments  and  the  expenses  of  the  sale  must  also  be  deducted  where 
a  person  holding  the  stock  of  another  in  trust  for  him  is  guilty  of 
a  conversion  in  purchasing  the  stock  at  a  sale  for  the  nonpayment 
of  an  assessment  and  afterwards  disposing  of  the  same.^ 

It  has  also  been  held  that  where  stock  is  converted  by  the  corpora- 
tion before  the  certificates  are  delivered  to  a  subscriber,  the  latter 
may  recover  the  difference  -between  the  market  and  par  values  less  the 
amount,  if  any,  unpaid  on  the  stock.** 

§  3451.  —  Method  of  estimating  value.  The  value  of  shares  of  stock 
for  the  purpose  of  ascertaining  the  damages  for  its  conversion  is  not 
necessarily  its  par  value,  but  it  is  its  actual  value,  whether  above  or 
below  par.^  It  is  not  the  market  value,  if  it  appears  that  the  actual 
value  was  different,**  or  if  it  has  no  market  value.**  But  the  market 
value,  if  there  was  any,  is  to  be  taken  as  the  actual  Value,  in  the  absence 
of  evidence  to  the  contrary.*'' 


40  Second  Nat.  Bank  of  Grand  Forks 
V.  First  Nat.  Bank,  8  N.  D.  50,  76 
N.  W.  504. 

41Budd  y.  Multnomah  St.  By.  Co., 
15  Ore.  413,  3  Am.  St.  Bep.  169,  15 
Pac.  659. 

It  has  been  held  in  California  that 
>n  order  to  maintain  an  action  for  con- 
version against  the  corporation  for 
selling  the  stock  for  nonpayment  of  an 
assessment,  the  plaintiff  must  pay  or 
tender  to  the  corporation,  or  the  party 
holding  the  stock  sold,  the  amount  for 
which  the  same  tras  sold,  by  analogy 
to  the  statute  makes  such  payment  or 
tender  a  condition  precedent  to  the  re- 
covery of  the  stock  because  of  irregu- 
larities in  the  proceedings.  Ward  v. 
California  Celery  &  Produce  Co.,  15 
Cal.  App.  84,  113  Pac.  -888. 

4A  Freeman  v.  Harwood,  49  Me.  195. 

48  Nicholson-Watson  Shoe  ft  Cloth- 
ing Co.  V.  Urquhart,  32  Tex.  Civ.  App. 
527,  75  S.  W.  45.     * 


44  Myers  v.  Chittyna  Exploration 
Co.,  20  Cal.  App.  418,  129  Pac.  469; 
Hawkins  v.  Mollis,  Pirie  &  Co.,  127 
Minn.  363,  Ann.  Cas.  1916  C  640,  149 
N.  W.  663;  State  v.  Carpenter,  51  Ohio 
fit.  83,  46  Am.  ^t.  Bep.  556,  37  N.  E. 
261;  Freon  v.  Carriage  Co.,  42  Ohio  St 
SO,  51  Am.  Bep.  794;  Slemmons  v- 
Thompson,  23  Ore.  215,  31  Pac.  514. 
6ee  also  Enders  v.  Board  of  Public 
Works,  1  Gratt.  (Va.)  364;  Bull  v. 
Douglas,  4  Munf.  (Va.)  303. 

4»  State  v.  tJarpenter,  51  Ohio  St. 
8.3,  46  Am.  fit.  Bep.  556,  37  N.  E.  261; 
Freon  v.  Carriage  Co.,  42  Ohio  St.  30, 
51  Am.  Bep.  794.  fiee  Bedding  v.  God- 
win, 44  Minn.  355,  46  N.  W.  563. 

48  Morgan  v.  Johns,  84  Ore.  557, 165 
Pac.  369. 

47Sturges  V.  Keith,  57  111.  451,  11 
Am.  Bep.  28;  Darling  v.  Potts,  118  Mo. 
506,  24  fi.  W.  461 ;  Hetrick  v.  Smith, 
67  Wash.  664,  122  Pac.  363. 

The  market  vahie  is  what  the  stock 
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If  it  had  no  market  value,  the  actual  value  is  to  be  proven  by  other 
evidence,**  as  by  proof  of  its  dividend  earning  capacity,  the  value  of 
the  corporate  assets,  individual  sales  of  stock  not  under  compulsion, 
and  the  like.** 


was  selling  for  in  the  market  at  the 
time  in  question.  Booley  v.  Gladiator 
Consol.  Gold  Mines  &  Milling  Co.,  134 
Iowa  466,  13  Ann.  Gas.  297,  109  N.  W. 
864. 

The  market  value  of  etock  is  the 
actual  price  at  which  it  is  commonly 
sold.  That  price  may  be  fixed  by  sales 
of  the  stock  in  market  at  or  about  a 
given  time.  If  no  sales  can  be  shown 
on  the  precise  day,  recourse  may  be 
had  to  sales  befQjre  or  after  such  day, 
and  for  that  inquiry  a  reasonable 
range  in  point  of  time  is  allowaible. 
Douglass  V.  Mereeles,  25  N.  J.  Eq.  144. 

M  OaJlf ornia.  Hitchcock  v.  McEl- 
rath,  72  QaL  565,  14  Pae.  305. 

Oolovado.  Moynahan  v.  Prentiss,  10 
Oolo.  App.  295,  51  Pae.  94. 

Maiwaclmsetts.  Hagar  v.  Norton, 
188  Mass.  47,  73  N.  E.  1073. 

BflflSOurL  Moffit  V.  Hereford,  132 
Mo.  513,  34  8.  W.  252;  Brinkerhoff- 
Farris  Trust  ft  *Bavings  Go.  v.  Home 
Lumber  Ob.,  118  Mo.  447,  24  S.  W.  129. 

Montaaaw  Pabst  Brewing  Go.  v. 
Montana  Brewing  Go.,  19  Mont.  294, 
48  Pae.  234. 

New  Tortc  Brown  v.  Lawton,  53 
Hun  636, 6  N.  Y.  Supp.  137. 

Oregon.  -Slemmons  v.  Thompson,  23 
Ore.  215,^1  Pae.  514. 

A  finding  that  the  value  of  stock  on 
a  certain  day  was  much  below  its 
previous  value,  or  was  of  no  value,  is 
not  justified  by  the  mere  fact  that 
there  was  no  market  sale  for  it  on  such 
day.  Pabst  Brewing  Go.  v.  Montana 
Brewing  Go.,  19  Mont.  294,  48  Pae.  234. 

If  it  has  no  market  value,  and  after 
the  conversion  the  entire  corporate 
property  is  sold  and  a  part  of  the  pro- 
ceeds distributed  to  the  stockholders, 
the  defendant  will  be  required  to  ac- 
count to  the  owner  for  whatever  he  has 


received  from  the  corporation  on  ac- 
count of  the  stock,  with  interest  on 
that  amount  from  the  time  of  its  re- 
ceipt until  the  date  of  the  judgment. 
Loetscher  v.  Dillon,  119  Iowa  202,  93 
-N.    TT.  9o. 

49Feige  v.  Burt,  124  Mich.  565,  83 
N.  W.  367;  Brinkerhoff-Farris  Trust  Ss 
Savings  Go.  v.  Home  Lumber  Go.,  118 
Mo.  447,  24  S.  W.  129. 

"When  stock  in  a  corporation  has 
not  figured  in  the  markets,  and  there 
have  been  no  sales  or  dealings  therein, 
its  actual  value  must  be  determined  at 
the  fair  price  which  a  person  who  de- 
sires ^o  buy  would  be  willing  to  pay, 
taking  into  coneideration  the  original 
capital,  how  far  there  has  been  profit 
or  loss  in  the  business  carried  on,  the 
assets  and  liabilities,  the  future  pros- 
pects, and  everything  that  goes  to  af- 
fect the  value  of  the  shares  of  stock. ' ' 
Hawkins  v.  Mollis,  Pirie  Ss  Go.,  127 
Minn.  393,  Ann.  Oas.  1916  0  640,  149 
N.  W.  663. 

If  there  is  no  market  value,  proof 
may  be  given  of  transactions  in  the 
particular  stock,  sales,  options  and 
prices  at  which  such  stock  has  been 
sold  or  optioned,  and  at  which  it  can 
be  sold  or  optioned.  Moynahan  v. 
Prentiss,  10  Oolo.  App.  295,  302,  51  Pae. 
94;  Kuhn  v.  McKay,  7  Wyo.  42,  51 
Pae.  205,  49  Pae.  473.  See  also  Smith 
V.  Traders'  Nat.  Bank,  82  Tez.  368, 
17  8.  W.  779. 

Evidence  of  what  the  stock  sold  for 
in  a  bona  fide  transaction  is  relevant 
to  prove  its  value  under  such  circum- 
stances. Humphreys  v.  Minnesota 
Glay  Go.,  94  Minn.  469,  103  N.  W.  338. 

Evidence  of  a  sale  of  certain  other 
shares  of  stock  of  the  corporation  a 
short  time  prior  to  the  conversion  in 
question  is  admissible.    B.  L.  Blair  Go. 
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It  has  been  held  that,  in  the  absence  of  any  evidence  as  to  the 
actual  value,  it  will  be  presumed  that  the  par  value  was  the  actual 
value.*®   But  it  has  been  held  that  there  is  no  such  presumption  inhere 


V.  Bose,  26  Ind.  App.  487,  60  N.  E.  10. 

Actual  value  of  stock  may  be  estab- 
lished by  proof  of  its  dividend-earn- 
ing capacity,  or  the  value  of  its  assets, 
or  individual  sales  of  stock  not  under 
compulsion.  Greer  v.  Lafayette  County 
Bank,  128  Mo.  559,  30  8.  W.  319; 
Hewitt  V.  fiteele,  118  Mo.  463,  24  S. 
W.  440;  Brinkerhoff-Farris  Trust  A 
Savings  Co.  v.  Home  Lumber  Co.,  IIS 
Mo.  447,  24  B.  W.  129. 

Actual  value  of  the  stock  of  a  corpo- 
ration '  *  may  be  shown  by  proof  of  the 
value  of  the  property  and  business  of 
the  corporation,  its  good  will,  and  divi- 
dend-earning capacity. ' '  State  v.  Car- 
penter, 51  Ohio  St.  83,  46  Am.  St.'  Bep. 
556,  37  N.  E.  261;  Freon  v.  Carriage 
Co.,  42  Ohio  8t.  30,  51  Am.  Bep.  794. 

Its  value  is  to  be  taken  as  its  due 
proportion  of  the  net  value  of  the  cor- 
porate assets  and  of  its  good-will  or 
money  earning  capacity.  Leurey  v. 
Bank  of  Baton  Bouge,  131  La.  30,  Ann. 
Cas.  1913  E  1168,  58  6o.  1022. 

The  value  of  the  corporate  assetf, 
the  dividends  paid,  the  permanency  of 
the  business,  the  control  of  the  stock, 
and  other  circumstances  of  a  like  na- 
ture, may  be  taken  into  consideration. 
Moffitt  V.  Hereford,  132  Mo.  513,  34 
S.  W.  252.  And  see  Nelson  v.  First 
Nat.  Bank  of  Killingley,  69  Fed.  798. 

Where  the  stock  has  no  known  mar- 
ket value,  and  none  of  it  has  ever  been 
listed  for  sale  or  sold,  its  ''value  may 
be  proven  by  showing  the  value  of  the 
property  and  business  of  the  corpora- 
tion at  the  date  of  the  conversion  less 
the  liabilities  at  that  time. ' '  Hetrick 
V.  Smith,  67  Wash.  664,'  122  Pac.  363. 

The  value  of  the  stock  cannot  be  de- 
termined by  the  amount  realized  from 
a  sale  of  the  personal  property  of  the 
corporation  by  its  officers  and  from  a 
sale  of  its  realty  under  foreclosure  of 


a  mortgage  held  by  the  defendant, 
both  sales  being  after  the  conversion. 
Feige  v.  Burt,  124  Mich.  565,  83  N.  W. 
367. 

The  value  cannot  be  ascertained  by 
considering  the  value  of  the  corporate 
assets  alone,  but  the  amount  of  its  in- 
debtedness must  also  be  considered. 
Morgan  v.  Johns,  84  Ore.  557, 165  Pae. 
369. 

The  condition  of  the  assets  and  lia- 
bilities of  a  corporation  at  a  eertaio 
time  does  not  tend  t^  show  the  value 
of  its  stock  four  years  earlier,  in  the 
absence  of  anything  to  connect  the  two 
periods.  Jones  v.  Ellis '  Estate,  68  Vt. 
544,  35  AtL  488. 

Newspaper  quotations  are  admissible 
to  show  value  without  requiring  proof 
as  to  how  the  information  published 
was  obtained,  where  it  is  shown  that 
the  paper  in  question  is  accepted  by 
the  trade  as  trustworthy  and  reliable 
in  stating  the  market  price  of  the 
stock,  but  not  otlierwiae.  Jones  v. 
Ortel,  114  Md.  205,  78  Atl.  1030. 

As  to  proof  of  the  value  of  stock  in 
a  corporation  which  has  been  plaeed  in 
the  hands  of  a  receiver  in  proceedings 
for  its  dissolution  as  insolvent,  see 
Nelson  v.  First  Nat.  Bank  of  Killing- 
ley,  69  Fed.  798. 

50  Hawkins  v.  Mollis,  Pir^B  ft  Co., 
127  Minn.  393,  Ann.  Cas.  1916  C  640, 
149  N.  W.  663;  Moffitt  v.  Hereford,  132 
Mo.  613,  34  6.  W.  252;  Brinkerhoff- 
Farris  Trust  &  Savings  Co.  v.  Home 
Lumber  Co.,  118  Mo.  447,  24  B.  W.  129; 
Harris'  Appeal  (Pa.),  12  Atl.  743.  See 
also  Vernon,  G.  ft  B.  B.  Co.  v.  Wash- 
ington Tp.  of  Decatur  County,  48  Ind. 
App.  309,  95  N.  £.  599;  Thompson  v. 
Metropolitan  Bldg.  Co.,  95  Wash.  546, 
164  Pac.  222. 

In  Siegel  v.  Biverside  Box  &  Lumber 
Co.  (N.  J.  Eq.),  99  Atl.  407,  it  is  9^^ 
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a  loss  of  capital  is  shown,^^  or  where  it  seems  probable  that  the  stock 
has^  never  been  in  fact  fully  paid^  and  the  business  has  been  con- 
ducted at  a  loss,*^*  or  where  the  plaintiff  alleges  his  damages  at  a  sum 
less  than  the  par  value  of  the  converted  stock.*' 


§  3462.  —  Special  damages^  interest^  dividends.  In  addition  to  the 
value  of  the  stock,  the  plaintiff  is  entitled  to  recover  any  special  dam- 
ages resulting  proximately  from  the  conversion,  and  which  he  alleges 
and  proves,'^  as,  for  example,  damages  resulting  from  the  loss  of  a 
sale  of  the  stock  due  to  the  wrongful  acts  of  the  defendant.**  If,  by 
reason  of  a  wrongful  refusal  of  the  corporation  to  make  a  transfer, 
the  vendor  of  stock  lones  a  sale,  and  afterwards  sells  it  for  a  less  sum, 
he  may  recover  the  difference  between  what  he  actually  got  for  it 
and  the  amount  of  the  first  offer,  provided  he  used  due  diligence  to 
get  the  best  price  obtainable.*^  By  statute  in  California  he  is  entitled 
to  a  fair  compensation  for  the  time  and  money  properly  expended 
in  the  pursuit  of  the  property.**' 

Generally  the  plaintiff  is  entitled  to  interest  on  the  value  of  the 
stock  from  the  time  of  the  conversion  to  the  time  of  the  verdict.** 


that  it  may  be  that  there  would  be      the  damages  for  their  oouversion  were 


such  a  presumption  in  some  cases. 

In  Consolidated  Mining  &  Prospect- 
ing Co.  V.  Huff,  62  Kan.  405,  63  Pac. 
442,  it  was  held  that  an  allegation  that 
th,e  capital  stock  of  the  company  was 
''divided  into  100,000  shares  of  the  par 
value  of  one  dollar  each,"  was  not  an 
allegation  of  either  market  value  or 
special  value. 

U  <  <  In  the  case  at  bar  it  was  shown 
that  after  the  corporation  had  been  in 
operation  a  little  over  a  year  its  orig- 
inal capital  of  $10,000  had  dwindled  to 
$6,846.6^  in  book  assets.  This  is  ade- 
quate reason  for  saying  that  the  par 
value  was  not  presumptively  the  actual 
value  of  the  stock."  Hawkins  v. 
Mollis,  Pirie  &  Co.,  127  Minn.  393,  Ann. 
Cas.  1916  C  640,  149  N.  W,  663. 

68  Siegel  V.  Riverside  Box  &  Lumber 
Co.  (N.  J.  Eq.),  99  Atl.  407. 

M  Although  a  certificate  introduced 
in  evidence  states  that  the  shares  are 
of  the  par  value  of  one  dollar  and  are 
fully  paid  up,  it  cannot  be  presumed 
that  they  were  of  that  value  and  that 


that  sum  where  the  complaint  alleges 
the  damages  to  be  twenty  cents  a 
share.  The  *  actual  damages  may  be 
less  than  the  par  value  of  the  shares. 
Uncle  Sam  Oil,  Co.  v.  Forrester,  fU 
Kan.  610,  100  Pac.  512. 

54  Boylan  v.  Huguet,  8  Nev.  346.  See 
also  Seymour  v.  Ives,  46  Conn.  109. 

The  damages  recoverable  must  be 
such  as  result  naturally  and  proxi- 
mately from  the  tsonversion.  Seymour 
V.  Ives,  46  Conn.  109. 

Special  damages  are  not  recoverable 
unless  they  are  specially  pleaded.  Sey- 
mour V.  Ives,  46  Conn.  109. 

ftS  Humphreys  v.  Minnesota  Clay  Co., 
94  Minn.  469, 103  N.  W.  338. 

56  Hilton  V.  Sylvania  &  G.  B.  Co.,  8 
Ga.  App.  10,  68  S.  E.  746. 

57  Civ.  Code,  §  3336.  Myers  v.  Chit- 
tyna  Exploration  Co.,  20  Cal.  App.  418, 
129  Pac.  469. 

55  United  States.  Wilson  v.  Colorado 
Min.  Co.,  227  Fed.  721. 

Arizona.  Salt  Biver  Canal  Co.  v. 
Hickey,  4  Ariz.  240,  36  Pac.  171. 
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And,  as  a  rule,  he  is  entitled  to  recover  the  amount  of  any  dividends 
received  by  the  defendant  upon  the  stock  up  to  the  time  of  the  con- 
version, with  interest  thereon  to  the  time  of  the  trial,*^^  although  there 


Colorado.  Grimes  v.  B&rndoDar,  58 
Colo.  421,  148  Pac.  256;  OontinenUl 
Divide  Min.  Inv.  Co.  v.  BUley,  23  Colo. 
160,  46  Pac.  633. 

Illinois.  8turges  ^.  Keith,  57  111. 
451,  11  Am.  Rep.  28. 

lowaw  Dooley  v.  Gladiator  OonBoI. 
Gold  Mines  &  Hilling  Co.,  134  Iowa 
468,  13  Ann.  Cas.  297,  109  N.  W.  864; 
Doyle  V.  Bums,  123  Iowa  488,  99  N.  W. 
195. 

TiOiilBiana,  Leurey  v.  Bank  of  Baton 
Bouge,  131  La.  30,  Ann.  Cas.  1913  £ 
1168,  58  So.  1022. 

Idftinse.  Freeman  y.  Harwood,  49 
He.  195.  See  McKenney  v.  Haines,  63 
He.  74. 

Maxyland.  Herchants '  Nat.  Bank  v. 
Williams,  110  Hd.  334,  72  Atl.  1114; 
Baltimore  City  Passenger  By.  Coi  v. 
Sewell,  35  Hd.  ^8,  6  Am.  Bep.  *402. 

MassaclinsettB.  See  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  90,  19  Am. 
Dec.  306. 

Michigan.  Hubbell  v.  Blandy,  87 
Hich.  209,  24  Am.  St.  Bep.  154,  49  N. 
W.  502. 

MlaaomL  Darling  v.  Potts,  118  Ho. 
506,  24  S.  W.  461. 

Nevada.  Torp  v.  Clemens,  37  Nev. 
474,  142  Pac.  1115;  Sfobinson  Hin.  Co. 
V.  Biepe,  37  Nev.  27,  138  Pac.  910; 
Boylan  v.  H!uguet,  8  Nev.  346; 
O'Heara  v.  North  American  Hin.  Co., 
2  Nev.  112. 

New  Rampabire.  Pinkerton  v.  Han- 
chester  &  L.  B.  B.,  42  N.  H.  424. 

New  York.  Ormsby  v.  Vermont  Cop* 
per  Hin.  Co.,  56  N.  T.  623;  White  v. 
Smith,  54  N.  Y.  522. 

PennsylTanlaw  Pennsylvania  Co.  for 
Insurance  on  Lives,  etc.  v.  Philadel- 
phia, G.  &  N.  B.  Co.,  153  Pa.  St.  160, 
25  Atl.  1043;  North  v.  Phillips,  89  Pa. 
St.  250.    See  Huntingdon  ft  B.  T.  H. 


Bailroad  )b  Coal  Co.  v.  English,  86  Pa. 
St.  247. 

Virginia.  «ee  Enders  v.  Board  of 
Public  Works,  1  Gratt.  364;  Bull  v. 
Douglas,  4  Hunf.  303,  6  Am.  Dec. 
518. 

Under  the  California  code  he  is  en- 
titled to  the  value  of  the  property  at 
the  time  of  the  conversion,  with  in- 
terest, or  where  the  action  has  been 
prosecuted  with  reasonable  diligence, 
the  highest  market  valu^  of  the  prop- 
erty at  any  time  between  the  eonver- 
sion  and  the  verdict,  without  interest, 
at  hig  election.  Balston  v.  Bank  of 
California,  112  Cal.  208,  44  Pac  476; 
Hyers  v.  Chittyna  Exploration  Co.,  20 
Cal.  App.  418,  129  Pac.  469. 

He  is*  entitled  to  interest  from  the 
time  the  value  of  the  stock  is  ^ed 
down  to  the  time  of  the  verdict,  "for 
the  reason  that  he  is  at  that  time  en- 
titled to  the  money  value  of  the  stock, 
rather  than  to  the  stock  itself,  *  •  • 
and  the  debt  being,  by  operation  of 
law,  created  at  that  time,  plaintiff 
should  have  interest  thereon."  Doyle 
V.  Bums,  123  Iowa  488,  99  N.  W.  195. 

Interest  from  the  time  of  the  con- 
version to  judgment  is  allowed  as  dam- 
ages for  detention  of  the  value  of  the 
property.  Boylan  v.  Huguet,  8  Nev. 
345. 

The  plaintiff  is  not  entitled  to  inter- 
est where  the  measure  of  damages  is 
the  highest  value  reached  by  the  stock 
between  the  conversion  and  the  trial. 
Kavanaugh  v.  Hclntyre,  74  N.  T. 
Hisc.  222,  133  N.  Y.  Supp.  679,  aff'd 
151  N.  Y.  App.  Div.  910,  135  N.  Y. 
Supp.  1120,  aff'd  210  N.  Y.  175,  104 
N.  E.  135. 

59  Georgia.  Nutting  v.  Thomasson, 
57  Ga.  418. 

Indiana.    Citizens '  St.  B.  Co.  v.  Bob- 
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is  authority  to  the  contrary .••  Dividends  declared  after  both  the 
actual  and  technical  conversion  cannot  be  recovered  where  the  meas- 
ure of  damages  is  the  value  of  the  stock  at  the  time  of  the  conversion 
or  a  reasonable  time  thereafter.®* 


§d453.  —Nominal  damages.  If  the  plaintiff  has  sustained  no 
actual  damages,  because  the  stock  was  of  no  value  at  all,  or  was  re- 
turned to  him,  or  for  any  other  reason,  he  can  recover  nominal  dam- 
ages, and  such  damages  only.®'    And  the  same  is  true  if  there  is  no 


bins,  144  Ind.  671,  43  N.  E.  649,  42 
N.  E.  916. 

Iowa.  Doyle  v.  Burns,  123  Iowa 
488,  99  N.  W.  195. 

Maine.  Freeman  v.  Harwood,  49  Me. 
195. 

Maxylaad.  Baltimore  City  Passen- 
ger B.  Co.  V.  8ewell,  35  Md.  238,  6 
Am.  Bep.  402. 

MlcMgan.  HubbeU  v.  Blandy,  87 
Mich.  209,  24  Am.  St  Bep.  154,  49  N. 
W.  502. 

Nevada.  Bercich  v.  Marye,  9  Nev. 
312. 

''This  for  the  reason  that,  until  the 
value  of  the  stock  is  fixed  for  the  pur- 
pose of  determining  the  plaintiff's 
damage,  he  was  entitled  to  the  divi- 
dends earned  from  time  to  time,  for 
the  property  was  his,  under  all  circum- 
stances, until  that  time.  After  the 
value  is  fixed,  and  the  amount  awarded 
is  paid,  the  title  to  the  stock  passes  to 
th^  defendant,  by  relation  back  to  the 
time  when  the  value  is  determined,  and 
from  that  time  on  he  is,  to  all  intents 
and  purposes,  the  owner  of  the  stock." 
Doyle  V.  Bums,  123  Iowa  488,  99  N.  W. 
195. 

60  In  California^  the  statute  fixing 
the  measure  of  damages  for  conversion 
does  not  provide  for  the  recovery  of 
dividends,  and  hence  they  are  not 
recoverable  as  a  part  of  the  damages 
for  the  conversion.  Balston-  v.  Bank 
of  California,  112  Cal.  208,  44  Pac.  476. 

In  Pennsylvania  interest  on  the 
value  of  the  stock  is  substituted  for 


the  dividends  in  cases  not  involving 
an  actual  wrongful  conversion  or 
breach  of  -trust.  Pennsylvania  Co.  for 
Insurance  on  Lives,  etc.  v.  Phila- 
delphiaj  G.  &  N.  B.  Co.,  153  Pa.  St. 
160,  25  Atl.  1043. 

But  dividends  are  recoverable 
where  there  has  been  such  an  actual 
wrongful  conversion  or  breach  of 
trust.  Bank  of  Montgomery  v.  Beese, 
26  Pa.  St.  143. 

61  Citizens'  St.  B.  Co.  v.  Bobbins, 
144  Ind.  671,  43  N.  E.  649,  42  N.  E. 
916;  Leurey  v.  Bank  of  Baton  Bouge, 
131  La.  30,  Ann.  Cas.  1913  E  1168,  58 
So.  1022. 

Pending  an  action  against  a  cor- 
poration for  conversion  of  shares  of 
;stock,  on  its  refusal  to  recognize  the 
plaintiff  as  a  stockholder,  he  cannot 
maintain  an  action  for  dividends. 
Hughes  V.  Vermont  Copper  Min.  Co., 
72  N.  Y.  207. 

68  McLean  v.  Charles  Wright  Medi- 
cine Co.^  96  Mich.  479,  56  N.  W.  68; 
Fosdick  V.  Greene,  27  Ohio  St.  484, 
22  Am.  Bep.  328;  Budd  v.  Multnomah 
St.  B.  Co.,  15  Ore.  413,  3  Am.  St. 
Bep.  169, 15  Pac.  659.  See  also  Barnes 
V.  Brown,  130  N.  Y.  372,  29  N.  E.  760. 

If  the  defendant  returns  the  stock 
to  the  plaintiff  before  trial,  and  the 
plaintiff  accepts  the  same,  he  cannot 
recover  more  than  nominal  damages. 
Owen  V.  Williams,  38  Colo.  79,  89 
Pac.  778;  Carpenter  v.  American 
Building  &  Loan  Ass'n,  54  Minn.  403, 
40  Am.  St.  Bep.  345,  56  N.  W.  95. 
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proof  and  no  presumption  as  to  the  v^lue  of  the  converted  stock.** 

§  3454.  Effect  of  suit  on  status  of  stockholder.  By  suing  in  tort 
as  for  a  conversion  the  owner  gives  up  his  position  as  a  stockholder,** 
and  the  person  found  guilty  of  the  conversion  becomes  the  owner  of 
the  converted  shares.** 


VI.   AMOUNT  OF  CxVPIT.VL  STOCK  AND  INCREASE  AND  REDUCTION  THEREOF 


§  3455.  Amount  of  original  capital  stock.  The  amount  of  the  cap- 
ital stock  which  a  corporation  is  authorized  or  required  to  have  is 
fixed  by  the  charter  or  the  general  law  under  which  it  is  formed,  or 
by  its  articles  or  certificate  of  association  or  incorporation  under  au- 
thority of  the  charter  or  general  law,  and  it  is  well  settled  that,  when 
the  amount  thereof  is  so  fixed,  it  cannot  be  changed,  even  with  the  con- 
sent  of  all  the  stockholders,  directly  or  indirectly,  unless  the  power 
to  change  the  same  has  been  expressly  conferred  by  the  legislature.** 


The  petition  in  an  action  to  re- 
cover damages  for  a  refusal  of  the 
corporation  to  transfer  stock  on  its 
books  must  allege  facts  showing  dam- 
age from  the  refusal.  Hilton  v.  8yl- 
vania  &  G.  R.  Co.,  8  Ga.  App.  10,  68 
S.  E.  746. 

68  Siegel  v.  Riverside  Box  &  Lumber 
Co.  (N.  J.  Eq.),  99  Atl.  407;  Griggs 
V.  Day,  158  N.  Y.  1,  52  N.  E.  692, 
21  N.  Y.  App.  Div.  442,  47  N.  Y.  Supp. 
609;  Swartz  v.  Bosseau,  112  N.  Y. 
Supp.  1065. 

e*  Miller  v.  Doran,  151  lU.  App.  627, 
afif'd  245  111.  200,  91  N.  E.  1039; 
Hughes  V.  Vermont  Copper  Min.  Co., 
72  N.  Y.  207. 

65  Davis  V.  Finch,  236  Fed.  89; 
Balston  v.  Bank  of  Calif  ornia,  112  Cal. 
208,  44  Pac.  476;  Doyle  v.  Burns,  123 
Iowa  488,  99  N.  W.  195;  Siegel  v. 
Riverside  Box  &  Lumber  Co.  (N.  J. 
Eq.),  99  Atl.  407. 

Upon  payment  of  the  judgment  in 
the  action  the  title  passes  to  the  judg- 
ment debtor.  Siegel  v.  Riverside 
Box  &  Lumber  Co.  (N.  J.  Eq.),  99  Atl. 
407. 

"After  the  value  is  fixed,  and  the 
amount  awarded  is  paid,  the  title  to 


the  stock  passes  to  the  defendant  by 
relation  back  to  the  time  when  the 
value  is  determined  and  from  that 
time  on  he  is,  to  all  intents  and  pur- 
poses, the  owner  of  the  stock. ' '  Doyle 
V.  Burn3,  123  Iowa  488,  99  N.  W.  195. 

Where  the  conversion  of  the  stock 
and  its  value  is  admitted,  it  is  not 
necessary  for  the  court  to  order  a  re- 
turn of  the  stock  by  the  defendant 
as  a  condition  precedent  to  the  entry 
of  a  judgment  for  the  plaintUS.  Bel- 
lus  V.  Peters,  165  Cal.  112,  130  Pac. 
1186. 

66  Cloimecticat.  Crandall  v.  Lincoln, 
52  Conn.  73,  52  Am.  Rep.  560. 

MMWachnaetts.  Salem  Mill  Dam 
Corporation  v.  Ropes,  6  Pick.  23. 

New  Jersey.  State  v.  Morriatown 
Fire  Ass'n,  23  N.  J.  L.  195. 

New  York.  Sutherland  v.  Olcott, 
95  N.  Y.  100. 

TennesBee.  Cartwright  v.  Dickin- 
son, 88  Tenn.  476,  7  L.  R.  A.  706,  17 
Am.  St.  Rep.  910,  12  S.  W.  1030. 

Amount  is  fixed  by  charter  and  di- 
vided into  aliquot  parts.  Leurey  v. 
Bank  of  Baton  Rouge,  131  La.  30, 
Ann.  Cas.  1913  E  1168,  58  So.  1022. 
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''A  corporation  has  no  implied  authority  to  increase  or  diminish  its 
capital  stock.  "•*' 

A  concise  statement,  which  might  well  have  been  made  of  all  cor- 
porations, is :  * '  The  terms  and  conditions  upon  which  railway  corpora- 
tions may  .be  created,  the  powers  and  capital  stock  they  may  have, 
the  purposes  for  which  they  may  increase  tb^ir  capital  stock,  and  the 
limitations  and  conditions  to  be  imposed  upon  the  right  to  such  in- 
crease, are  exclusively  matters  for  legislative  action,  which  cannot  be  * 
delegated. "«» 

If  the  charter  of  a  corporation  or  the  general  law  does  not  fix  the 
amount  of  its  capital  stock,  it  must  be  fixed  by  the  stockholders  or 
directors,  and  this  must  be  done  before  a  subscriber  for  shares  can  be 
held  liable  on  his  subscription.^  In  such  a  case,  it  may  be  fixed  by 
the  stockholders,  or  by  the  directors  under  authority  from  the  stock- 
holders, at  such  amount  as  they  may  see  6tJ^  A  statute  authorizing 
the  members  of  a  corporation  to  determine  the  amount  of  the  capital 
stock,  and  to  issue  the  same  to  the  persons  incorporated  to  the  amount 
of  their  interest,  authorizes  the  issue  of  stock  to  any  amount,  and  to 
any  persons  designated  by  the  members.''* 

As  was  explained  in  a  former  section,  the  capital  stock  of  a  corpora- 
tion is  not  the  same  thing  as  its  capital,  the  capital  stock  being  the 
fund  contributed  by  the  stockholders  for  the  purposes  of  the  corpora- 
tion, and  the  capital  being  the  actual  assets  of  the  corporation.  The 
capital  may  be  increased  by  surplus  profits,  or  diminished  by  losses, 
but  this  does  not  increase  or  diminish  the  amount  of  the  capital  stock. 
"The  funds  of  the  company  may  fluctuate.  Its  capital  stock  remains 
invariable,  savp  by  legislative  enactment.*'  ''* 

W  Sutherland  v.  Olcott,  95  N.  Y.  100.  soon  as  two  hundred  and  fifty  shares 

6»  State  V.  Great  Northern  R.  Co.,  should    be    subscribed,    the    company 

100  Minn.  445,  10  L.  R.  A.  (N.  S.)  250,  might    construct   its   road,   and   after 

111  N.  W.  289.  more    than    two    hundred    and    fifty 

W  Somerset   &  K.   B.   Go.  v.   Gush-  shares  had  been  subscribed,  the  direc- 

ing,  45  Me.  524.  tors   voted   to   close   the   subscription 

70  Somerset  ft  K.  B.  Go.  v.  Gushing,  books,  it  was  held  that  the  vote  was 

45  Me.  524 ;  Gom.  v.  Gentral  Passenger  in  effect  a  vote  fixing  the  number  of 

By.,  52  Pa.  St.   506;   State  v.  Bank  shares  to  be  issued  for  the  time  be- 

of  Gommerce,  95  Tenn.  221,  31  S.  W.  ing  at  the  number  then   subscribed, 

993.  as    ascertained    by    the    subscription 

Where  an  act  incorporating  a  rail-  books.     Lexington  &  W.  G.  B.  Go.  v. 

road  company  provided  that  its  capi-  Ghandler,  13  Mete.  (Mass.)  311. 

tal  stock  should  not  exceed  two  thou-  71  Gom.    v.    Gentral    Passenger    By. 

sand  shares,  that  the  number  of  shares  Go.,  52  Pa.  St.  506. 

should   be   determined   from    time   ta  72  State  v^  Morristown  Fire  Ass'n, 

time  by  the   directors,   and   that,   as  23  N.  J.  L.  195.    And  see  §  3414,  supra. 
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§3466.  Par  value  of  shares  and  sharea  without  eaqiresaed  par  or 
nominal  value.  The  amount  of  money  expressed  as  the  par  value  of 
the  shares  is  entirely  a  matter  of  statutory  or  charter  regulation,  al- 
though some  par  value  would  seem  to  be  necessary  in  order  to  define 
the  shares,  unless  there  are  statutes  like  those  next  to  be  considered 
which  allow  issuance  of  shares  without  any  par  value.  A  large  group 
of  states  allow  any  par  value  from  one  to  one  hundred  dollars,  or  not 
exceeding  one  hundred  dollars."^  Other  states  have  other  limits,  and 
some  appear  to  fix  no  limits.'* 

In  Delaware  and  New  York  there  have  recently  been  enacted  statutes 
authorizing  the  issuance  of  stock  without  any  expressed  par  value. 
These  are  distinct  from  a  well-known  class  of  statutes  which  allow 
issuance  of  stock  of  any  value  but  require  an  expressed  value  of  par, 
leaving  it  to  the  corporators  to  fix  such  value  by  the  articles.''*  These 
statutes  do  not  permit  the  issuance  of  preferred  stock  without  par 
value,  if  the  preference  is  as  to  principal  under  the  New  York  stat- 
ute''^ or  with  preference  either  as  to  dividends  or  assets  under  the 
Delaware  law.''' 


78  Alaska.  Not  less  than  oae  nor 
more  than  one  hundred  dollars.  Laws 
1913,  c.  58,  §  2. 

Ck>lorado.  Not  less  than  one  nor 
more  than  one  hundred  dollars.  Laws 
1899,  p.  96,  11;  Be  v.  St.  f  850. 

Xw^iafio.  Shall  not  exceed  one 
hundred  dollars.  Burns'  Ann.  Stat. 
1908,  §§5084,  4286.  (Manufacturing 
and  Mining  Act  and  Voluntary  Asso-^ 
ciations  Act.) 

Minneaota.  Not  less  than  one  nor 
more  than  one  hundred  dollars.  Gen. 
St.   1913,  §6181. 

Femuiylvaiiia.  Any  par  value  not 
exceeding  one  hundred  dollars  each. 
Laws  1S89,  p.  180. 

Tennesaee.  One  hundred  dollars  or 
less.     Shannon 's  Ann.  Code,  §  2052. 

Vennont.  Not  exceeding  one  hun- 
dred dollars  each.  Pub.  St.  1906, 
§  4311. 

74  Arkansas.  Not  less  than  five  dol- 
lars, no  maximum.  Kirby's  Dig.  1904, 
§§838,  6721. 

Connectlcnt.  Not  less  than  twenty- 
five  dollars.     Pub.  Acts  1903,  c.  194, 

63. 


Florida.  Not  less  than  ten  dollars. 
Gen.  Stats.  §2653. 

niinolii.  Not  less  than  ten  nor  more 
than  one  hundred  dollars  each.  Oen. 
Corp.  Law,  §  7. 

Mywachnaettg.  Not  less  than  five 
dollars.     Bus.   Corp.  Law,  §  8. 

Mictilgan.  Shares  must  be  of  the 
par  value  of  ten  dollars  or  one  hun- 
dred dollars  each.  Pub.  Acts  1903, 
No.  232,   §35. 

Kew  Hampeblre.  Not  less  than 
twenty-five  nor  more  than  five  hun- 
dred doUars  each.  Pub.  St.  c.  147, 
§  6  83  amended  by  Laws  1907,  e.  129. 

Kew  York.  Not  less  than  five  nor 
more /than  one  hundred  dollars.  Busi- 
ness Corporation  Law,   §  2. 

76  Delaware  Gen.  Corp.  Law  1915, 
§§  4a,  5;  New  York  Consol.  Laws,  c.  59 
(Stock  Corp.  Law),  §§19-23,  which 
was  added  by  Laws  1912,  c.  351. 

No  decisions  construing  such  stat- 
utes have  been  found. 

78  Stock  ''other  than  preferred 
stock  having  a  preference  as  to  prin- 
cipal. ' '    N.  Y.  Stock  Corp.  Law,  §  19. 

77  Gen.  Corp.  Law,  §  4a. 
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The  New  York  law  applies  to  reorganized  corporations  as  well  as 
to  corporations  formed  under  the  act,  while  the  Delaware  law  per- 
mits amendment  of  the  certificate  of  incorporation  to  come  under  it.''^ 
In  New  York  ** moneyed"  corporations  and  public  service  corporations 
cannot  issue  such  stock.''^  The  certificate  of  incorporation  under  both 
statutes  is  required  to  state  certain  facts  as  a  basis  for  ffuch  shares.^^ 
The  stock  certificates  also  must  state  similar  facts.^^  All  such  shares 
are  equal  to  every  other  share  of  such  stock  subject  to  the  preferences, 
if  any,  of  the  preferred  stock.**  A  stated  amount  of  capital,  which 
must  be  paid  in  in  money  or  property,  is  required  by  the  New  York 
law  ••  which  also  declares  that  such  stock  shall  be  fully  paid  and  non- 
assessable.** 


78  N.  Y.  Stock  Corp.  Law,  §19; 
Delaware  Gen.  Corp.  Law,  §  4a. 

79 A  "moneyed  corporation"  or  ''a 
corporation  under  the  jurisdiction  of 
any  public  service  com^ussion. "  N. 
Y.  Stock  Corp.  Law,  f  19. 

80 In  Delaware:  "Shall  state  the 
total  number  of  shares  authorized  and 
that  they  are  without  nominal  or  par 
value,  and  the  number  of  shares  with 
which  it  will  commence  business, 
which  shall  not  be  less  than  ten 
shares ;  and  if  there  be  more  than  one 
class  of  stock  ♦  •  •  a  description 
of  the  different  clajases  with  the  terms 
on  which  the  respective  classes  of 
stock  are  created."  Oen.  Corp.  Law, 
f  5,  subd.  4. 

In  New  York:  Must  state  (1)  "the 
number  of  shares  that  may  be  issued 
by  the  corporation,  and  if  any  of 
such  shares  be  preferred  stock,  the 
preferences  thereof. ' '  [Pref  erencea 
as  to  principal  must  also  be  stated, 
if  any,  aiid  the  amount  of  each  share 
thereof,  which  shall  be  five  dollars 
or  some  multiple  thereof  not  exceed- 
ing one  hundred.]  (2)  "The  amount 
of  capital  with  which  the  corporation 
will  carry  on  business,  which  amount 
will  not  be  less  than"  the  s^mount  of 
stock  preferred  as  to  principal,  "and 
in  addition  thereto  a  sum  equivalent 
to  five  dollars  or  some  multiple  of 
^VQ  dollars  for  every  share  authorized 
to  be  issued  other  than  such  preferred 


stock"  but  in  no  event  less  than  ^ve 
hundred  dollars.  "Such  statements  in 
the  certificate  shall  be  in  lieu  of  any 
statements  prescribed  by  the  law 
under  which-  the  corporation  was 
formed  or  reorganized  as  to  the 
amount"  or  capital  stock  or  number 
of  shares  or  their  amount  or  par  value. 
N.  Y.  Stock  Corp.  Law,  f  19. 

81  Every  certificate  for  such  shares 
shall  state:  "the  number  of  shares 
which  it  representa,  and  the  number 
of  such  shares  which  the  corporation 
is  authorized  to  issue,"  the  preferred 
certificates  must  state  the  amount  of 
preference  in  principal  and  "any 
other  rights  and  preferences.^'  N.  Y. 
Stock  Corp.  Law,   |19. 

See  Delaware  Gen.  Corp.  Law,  f  4a, 
la^t  clause  to  about  the  same  effect. 

8a  N.  Y.  Stock  Corp.  Law,  §19. 

** Except  that  [it  may  be  provided] 
that  such  stock  shall  be  divided  into 
different  classes  with  such  designa- 
tions and  voting  powers  or  restriction 
or  qualification  thereof  83  shall  be 
stated  [in  the  certificate  of  incor- . 
poration]."  Delaware  Gen.  Corp. 
Law,  §  4a. 

88  The  corporation  cannot  begin  to 
carry  on  business  until  the  stated 
amount  of  capital  "^hall  have  been 
fully  paid  in  money  or  property  taken 
at  its  actual  value."  N.  Y.  Stock 
Corp.  Law,  §  20. 

84 "Any  and   all  shares  issued  as 
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In  Delaware,  however,  it  is  only  fully  paid  and  nonassessable  when 
the  full  consideration  has  been  paid  or  delivered,  and  the  statute 
authorizes  calls  for  the  unpaid  portions  of  such  consideration.**  The 
directors,  or  the  stockholders  in  meeting,  are  empowered  to  fix  the 
con^deration  on  which  such  stock  shall  be  issued.**  Provisions  for 
increase  or  reduction  of  such  stock,  restriction  of  dividends  which 
would  impair  capital,  valuation  of  the  capital  stock  or  taxation^  are 
also  found  in  the  statutes.*'' 

.  §  3457.  Increase  of  original  or  aatliorized  capital  stock— -In  geiu 
eral.  The  distinction  elsewhere  alluded  to  between  ''capital"  and 
'*  capital  stock"  is  essential  to  proper  consideration  of  this  subject. 
Any  accession  to  the  assets  of  the  corporation  is  an  increase  of  its 
** capital"  and  is  one  of  the  objects  of  its  very  existence  if  the  cor- 
poration is  one  for  profit.**  A  stock  dividend  increases  the  number 
of  shares,  leaving  the  assets  the  same,  and  may  but  does  not  neces- 
sarily increase  the  authorized  capital  stock,  though  it  does  increase 


permitted  by  this  section  shall  be 
deemed  fully  paid  and  nonassessable 
and  the  holder  of  such  shares  shall 
,  not  be  liable  to  the  corporation  or  to 
its  creditors  in  respect  thereof."  N. 
y.  Stock  Corp.  Law,  §19. 

86  Delaware  Gen.  Corp.  Law,  §§4a, 
21. 

86  < '  Such  corporation  may  issue  and 
may  ^ell  its  authorized  shares  from 
time  to  time  for  such  consideration 
as  may  be  prescribed  in  the  certificate 
of  incorporation,  or  as  from  time  to 
time  may  be  fixed  bj  the  board  of 
directors  pursuant  to  authority  con- 
ferred in  such  certificate^  or  if  such 
certificate  shall  not  so  provide,  then 
by  the  consent  of  the  holders  of  two- 
thirds  of  each  class  of  shares  then 
outstanding  given  at  a  meeting  called 
for  that  purpose,"  etc.  N.  Y.  Stock 
Corp.  Law,   §  19. 

The  Delaware  provision  is  nearly 
the  same.     Gen.  Corp.  Law,  f  4a. 

87  Corporations  i3suing  stock  with- 
out expressed  nominal  or  par  value 
may  increase  or  reduce  capital  or  in- 
crease or  reduce  the  number  of  shares 


in  the  manner  prescribed  by  N.  Y. 
Stock  Corp.  Law,   {  22.  ^ 

No  dividends  may  be  declared  which 
will  ''reduce  the  amount  of  its  capi- 
tal below  the  amount  stated  in  the 
certificate."  N.  Y.  Stock  Corp.  Law, 
f20. 

''The  amount  of  capital  3tock"  of 
any  corporation  issuing  stock  without 
par  value  "^hall  be  deemed  the  aggre- 
gate amount  specified  in  the  certifi- 
cate," and  "the  amount  or  the  par 
value  of  each  share"  other  than 
valued  preferred  stock,  "shall  be 
deemed  to  be  an  aliquot  part  of  the 
aggregate  capital  so  specified,"  etc., 
with  the  amount  of  preferences  de- 
ducted. N.  Y.  Stock  Corp.  Law,  |  23. 
^  In  Delaware  each  ;share  is  valued 
at  one  hundred  dollars  for  purposes 
of  incorporation  and  franchise  taxes 
only.    Gen.  Corp.  Law,  §  4a. 

Organization,  stock  transfer  and 
franchise  taxes  on  or  pertaining  to 
such  corporations  are  regulated  by 
section  21  of  the  New  York  law, 

88  See  the  distinction  explained,  this 
chapter,  §  3414,  supra. 
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the  capitalized  portion  of  the  assets.^  A  fictitious  increase  exists 
-when  new  stock  is  put  out  without  actual  assets  to  represent  it,  but 
this  may  be  only  an  increase  in  the  amount  outstanding  and  not  in' 
the  amount  authorized.^  There  may  be  an  increase  of  the  number 
of  shares  or  of  their  value  without  increasing  the  capital  stock.^^ 
Changing  common  stock  to  preferred  is  not  an  increase  of  the  ag- 
gregate, nor  does  it  increase  the  preferred  if  there  was  none  before.** 
It  is  said  that  an  increase  is  presumptively  for  the  purpose  of  selling 
stock.** 

§  3458.  —  Power  and  authority  to  make  increase.  When  the  char- 
ter of  a  corporation,  or  the  general  law  under  which  it  is  formed,  or 
its  articles  of  association  under  authority  thereby  conferred,  fixes 
the  amount  of  its  capital  stock,  as  is  invariably  the  case,  the  corpora- 


n  stock  dividends  merely  increase 
the  number  of  shares  leaving  the 
amount  of  assets  unchanged.  Lan- 
caster Tru0t  Go.  V.  Mason,  152  N.  C 
660,  136  Am.  St.  Hep.  851,  68  S.  E. 
235. 

Stock  dividends  are  an  increase  of 
capital  stock.  Whitlock  y.  Alexander, 
160  N.  G.  465,  76  S.  E.  538. 

Gonverts  surplus  into  increased  cap- 
ital. Bryan  v.  Aikin,  —  Del.  Ch.  — > 
82  Atl.  817. 

As  between  the  corporation  and  the 
holders  a  stock  dividend  is  capital, 
and  merely  'capitalizes  accumulated 
profits  permanently.  Bryan  v.  Aikih, 
—  Del.  Ch.  — ,  82  Atl.  817. 

Does  not  reduce  assets  but  increases 
liabilities.  The  surplus  is  capitalized. 
Soehnlein  v.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739. 

Issuing  new  stock  and  using  lawful 
cash  dividends  to  pay  for  the  deferred 
portion  of  a  subscription  thereon,  does 
not  ;show  a  fraudulent  issue  within 
a  criminal  statute  (How.  Ann.  St. 
114,872).  Ford  v.  Kalamazoo  Circuit 
Judge,  —  Mich.  — ,  158  N.  W.  841. 

An  increase  of  stock  paid  for  out 
of  accumulated  undivided  profits, 
which  account  was  charged  accord- 
ingly, and  credited  to  capital  stock 


account,  which  stock  was  then  dis- 
tributed, one  half  to  old  stockholders 
pro  rata,  and  the  other  half  ;sold  at  a 
price  to  employees  with  distribution 
of  resultant  proceeds  to  old  holders 
pro  rata,  was  substantially  a  stock 
dividend.  Bowers  v.  Post,  209  Ped. 
660. 

90  Issue  of  inflated  original  stock 
for  stock  in  old  corporation  was 
equivalent  to  fictitious  increase.  State 
V.  Citizens  Light  Ss  Power  Co.,  172 
Ala.  232,  55  So.  193. 

A  transaction  to  sell  the  whole  stock 
and  to  mortgage  all  the  corporate  as- 
sets for  the  purpose  of  paying,  in 
part,  the  value  of  the  outgoing  stock- 
holders' equity  in  the  stock,  is  ob- 
noxious to  Const,  art.  9,  §  10,  forbid- 
ding fictitious  increases  of  stock  or 
indebtedness.  Shumpert  v.  National 
State  Bank  of  Columbia,  231  Fed.  82. 

91  As  to  increase  in  number  or  value 
of  shares  without  change  in  capital 
stock,  see  8  3473,  infra. 

99  California  Telephone  &  Light  Co. 
V.  Jordan,  19  CaL  App.  536,  126  *Pac. 
598. 

98Aldrich  v.  Crawford  Chair  Co., 
162  Mich.  369,  116  N.  W.  461,  16  Det. 
L.  N.  301. 
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tioD.  is  absolutely  without  the  power  to  afterwards  increase  the  same, 
directly  or  indirectly,  even  with  the  consent  of  all  the  stockholders, 
except  in  so  far  as  the  power  to  do  so  has  been  expressly  or  impliedly 
conferred  upon  it  by  the  legislature;  and  any  overissue  of  stock  is 
therefore  void.  No  principle  in  the  law  of  corporation  ia  more  surely 
settled  than  thia^  If  any  stock  is  put  out  over  this  amount  it  must 
be  regarded  as  an  overissue  and  unauthorized.^  Power  to  increase  its 
capital  stock  beyond  the  amount  originally  fixed,  or  to  increase  the 
same  from  time  to  time^  may  be  conferred  upon  a  corporation  by  its 
chartes^  or  the  general  law  under  which  it  is  organized,  or  by  the 
articles  of  association  under  authority  of  the  charter  or  general  law,** 
provided  the  grant  of  power  does  not  violate  any  constitutional  pro- 
vision, such  as  one  regulating  increases  ^  or  such  as  that  against  spe* 


MUUtod  8Uta&  Seoville  v.  Thayer, 
105  U.  8.  143,  26  L.  Ed.  968;  Chicago 
City  By.  Co.  v.  Allerton,  18  Wall.  233, 
21  lu  Ed.  902;  Laredo  Improvement 
Co.  V.  Stevenson,  66  Fed.  633. 

AlalMuna.  Grangers'  Life  &  Health 
Ins.  Co.  V.  Knmper,  73  Ala.  325. 

OMZgla.    Clark  v.  Tomer,  73  Ga.  1. 

nUiMia.  HcNnlU  V.  Com  Belt 
Bank,  164  HL  427,  56  Am.  St.  Bep. 
203,  45  N.  £.  954,  aff'g  63  BL  App. 
593. 

IndlaiUL  McCord  v.  Ohio  &  M.  B. 
Co.,  13  Ind.   220. 

K«w  Jeney.  State  v.  Horri^town 
li^re  Ass  'n,  23  N.  J.  L.  195. 

Hew  Yodc.  Sutherland  v.  Olcott, 
95  N.  Y.  93;  New  York  &  N.  H.  B. 
Co.  V.  Sehnyler,  34  N.  Y.  30;  Me- 
chanics' Bank  v.  New  York  &  N.  H. 
B.  Co.,  13  N.  Y.  599;  Einstein  v. 
Bochester  Gas  &  Electrie  Co.,  77  Hon 
149,  28  N.  Y.  Snpp.  434,  aff 'd  146  N. 
Y.  46,  40  X.  £.  631 ;  People  v.  Parker 
Vein  Coal  Co.,  10  How.  Pr.  543. 

Bliodt  UamL  Anthonj  v.  Hoose- 
hold  Sew.-Mach.  C6.,  16  B.  L  571,  5 
L.  B,  A.  575,  18  AtL  176. 

Tmrnrnmn.  Cartwright  v.  Dickin- 
son, 88  Tenn.  476,  7  L.  B.  A.  706,  17 
Am.  St  Bep.  910,  12  S.  W.  1030. 

Tazaa  *  Kampman  v.  Tarver,  87 
Ter.  491,  29  a  W.  768. 

An  individual  contract  that  the  cor- 


poration would  increase  its  stock  is 
not  specifically  enforceable.  Bivens  v. 
HuU,  58  Colo.  338, 145  Pae.  694. 

As  to  increase  by  issuance  of  pre- 
ferred, see  Foote  v.  Greilick,  166  Mich. 
636, 132  N.  W.  473,  and  see  also  |  3622 
et  seq.,  this  chapier. 

W  See  I  3467,  infra. 

•6  Unltad  SfeatML  Peck  v.  ElUott,  79 
Fed.  10,  38  L.  B.  A.  616;  Laredo  Im- 
provement Co.  V.  Stevenson,  66  Fed. 
633. 

MaxyiaikL  Wellersburg  &  W.  N. 
Plank  Boad  Co.  v.  Hoffman,  9  Md.  559. 

MsmiilmmtB.  Gray  v.  Portland 
Bank,  3  Mass.  364^  3  Am.  Dec.  156. 

Mlftlrigan.  Detroit  Chamber  of  Com- 
merce V.  Secretary  of  State,  109  Mich. 
691,  67  N.  W.  897. 

H«w  WampuhteBL  Jones  v.  Concord 
&  M.  B.  Co.,  67  N.  H.  119,  234,  68  Am. 
St.  Bep.  650,  38  AtL  120,  30  AU.  614. 

t7  Where  there  was  a  constitutional 
prohibition  against  an  increase  of 
stock  by  a  corporation  except  on  the 
assent  of  the  holders  of  a  majority  of 
the  stock  at  a  meeting  c^led  for  that 
purpose,  on  sixty  days'  notice,  it  was 
held  that  a  statute  authorizing  an  in- 
crease on.  the  written  assent  of  the 
holders  of  three-fourths  of  the  original 
stock,  bein^  in  contravention  of  the 
constitation,  was  void,  and  that  an  at- 
tempted increase  in  compliance  there* 
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cial  laws.^^  The  charter  limit  has  been  said  to  be  a  contract  with  the 
stockholders^  which  the  legislature  cannot  impair.^  The  articles  of  as- 
sociation of  a  corporation,  however,  cannot  give  it  the  power  to  in- 
crease its  capital  stock,  unless  such  a  provision  is  authorized  by  the 
law  under  which  it  is  oiiganized ;  and  if  such,  a  provision  is  inserted 
in  the  articles  without  authority,  it  is  void.^  There  has  been  a  conflict 
of  opinion  as  to  whether  the  legislature  has  the  power  to  amend 
the  charter  of  a  corporation  by  authorizing  it  to  increase  its  capital 
stock,  and  make  the  amendment  binding  upon  dissenting  stockholders 
when  accepted  by  a  majority  of  the  stockholders.^. 

It  has  been  held  that,  when  the  charter  of  a  corporation  or  the 
general  law  gives  it  the  power  to  fix  its  capital  stock  by  by-law,  it  may 
at  any  time  increase  the  same  by  amendment  of  its  by-laws.'  This, 
however,  is  doubtful.* 

Whether  or  not  a  particular  statute  confers  upon  a  corporation  the 
power  to  increase  its  capital  stock,  and  the  extent  of  the  power,  depend, 
of  course,  upon  a  construction  of  the  statute.  Some  of  the  decisions 
in  which  the  statutes  have  been  construed  are  given  in  the  note  below 
and  in  subsequent  notes.^    A  permissive  or  enabling  act  will  not  dis- 


with  was  therefore  void.  Ewing  v. 
Oroville  Min.  Co.,  56  Cal.  649. 

9S  Power  to  increase  stock,  being 
fundamental,  a  special  act  of  amend- 
ment authorizing  it  partakes  of  *  *  crea- 
tion hy  special  act"  (Const>art.  11, 
f  13),  and  ifl  therefore  void.  Marion 
Trust  €o.  V.  Bennett,  169  Ind.  346, 
124  Am.  St.  Eep.  228,  82  N.  E.  782. 

99  Einstein  v.  Baritan  Woolen  Mills, 
74  N.  J.  Eq.  624,  70  Atl.  295. 

1  Laredo  Improvement  Co.  v.  Steven- 
son, 66  Fed.  633;  Grangers'  Life  & 
Health  Ins.  Co.  v.  Kamper,  73  Ala. 
825;  Eastern  .  Plank  Road  Co.  v. 
Yaughan,  14  N.  Y.  546;  Kampman  v. 
Tarver,  87  Tex.  491,  29  S.  W.  768. 

A  statute  providing  that  a  corpora- 
tion may  provide  by  its  articles  of  as- 
sociation for  an  increase  of  its  capital 
stock  authorizes  it  to  amend  its  arti- 
cles so  as  to  increase  its  capital  stock, 
but  the  same  formalities  as  to  filing 
and  publishing  the  amendment  are  nec- 
essary as  are  required  of  the  original 
articles.  Palmer  v.  Bank  of  Zumbrota, 
72  Minn.  266,  75  N.  W.  380.    See  also 


Detroit  Chamber  of  Commerce  v.  Gard- 
ner, 109  Mich.  691,  67  N.  W.  fip7. 

8  See  supra.  Chap.  39  as  to  majority 
rule  in  matters  of' policy  and  manage- 
ment. 

8  Peck  V.  Elliott,  79  Fed.  10,  38  L. 
E.  A.  616. 

4  That  there  is  no  such  power  was 
held  in  Boss-Meehau  Brake  Shoe  Foun- 
dry Co.  V.  Southern  Malleable  Iron  Co., 
72  Fed.  957. 

^A  statute  authorizing  the  forma- 
tion of  corporations  for  manufacturing 
and  other  purposes,  which  authorizes 
the  trustees  to  purchase  property  nec- 
essary for  their  business,  and  issue 
stock  to  the  amount  and  value  thereof, 
in  payment,  does  not  authorii^e  the  is- 
>sue  of  stock  in  addition  to  their  capital 
stock  in  payment,  but  refers  only  to 
the  capital  stock.  Schenck  v.  An- 
drews, 46  N.  Y.  589. 

Where  a  corporation  whose  stock 
was  divided  into  preferred  and  com- 
mon stocks  was  authorized  by  statute 
to  increase  its  capital  stock,  and  noth- 
ing was  said  as  to  the  class  to  which 
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pense  vrith  unanimous  consent.®  The  power  is  generally  conferred  in 
express  terms,  but  it  may  be  impliedly  conferred.  Thus,  authority 
given  to  a  corporation  to  issue  bonds  convertible  into  stock  at  the  option 
of  the  holder,  necessarily  includes  the  power  to  issue  such  an  amount 
of  stock  as  may  be  necessary  to  enable  the  corporation  to  perform  its 
contract,  although  the  issue  may  increase  its  capital  stock  beyond  the 
amount  fixed  by  its  charter.'' 

If  there  is  any  limitation  as  to  the  amount  of  the  increase,  the  cor- 
poration has  no  more  power  to  exceed  the  limit  than  it  would  have  if 
no  power  to  make  any  increase  at  all  were  given.*    If  the  charter  of  a 

which  the  stock  can  be  carried  by  in- 


the  increased  stock  should  belong,  it 
was  held  that  the  inference  was  that 
it  was  common  stock.  Jones  v.  Con- 
cord &  M.  B.  R.,  67  N.  H.  119,  234,  68 
Am.  St.  Rep.  650,  38  AU.  120,  30  Atl. 
614. 

Statutes  construed  and  held  to  re- 
quire an  amendment  of  charter  to  ef- 
fect an  increase  even  as  to  specially 
chartered  corporations.  State  ▼. 
Northern  Pac.  Ry.  Co.,  157  Wis.  73, 
147  N.  W.  219,  but  see  dissenting  opin- 
ion by  Winslow,  C.  J. 

In  England  the  matter  of  increases 
of  stock  is,  since  1908,  regulated  by 
the  Companies  Act  of  1908.  Sections 
41  and  58  expresdly  relate  thereto. 
Reference  should  be  had  to  that  act, 
which  superseded  the  previous  legisla- 
tion and  consolidated  it  into  one  act. 
A  discussion  of  the  effects  of  the  act 
will  be  found  in  5  Halsbury's  Laws  of 
England,  p.  95  et  seq. 

6  The  statute  authorizing  increase 
(P.  L.  1908,  p.  127,  Act  of  April  6, 
1908)  merely  permits  such  a  corpora- 
tion to  make  the  increase  if  all  agree. 
Einstein  v.  Raritan  Woolen  Mills,  74 
N.  J.  Eq.  624,  70  Atl.  295. 

7  Belmont  v.  Erie  Ry.  Co.,  52  Barb: 
(N.  Y.)  637;  Ramsey  v.  Erie  Ry.  Co., 
38  How.  Pr.  (N.  Y.)  193.  See  infra, 
eubd.  XV,  this  chapter,  as  to  con- 
vertible stock. 

•  Laredo  Improvement  Co.  v.  Steven- 
son, 66  Fed.  633;  Kampmaft  v.  Tarver, 
87  Tex.  491,  29  S.  W.  768. 

A  charter  limit  on  the  amount  to 


crease  is  a  contract  whose  obligation 
cannot  be  impaired  by  legislative  act 
or  act  of  the  stockholders.  Einstein  v. 
Raritan  Woolen  Mills,  74  N.  J.  Eq. 
624,  70  Atl.  295. 

Under  a  statute  providing  that  a 
corporation  may  increase  its  capital 
stock  to  any  amount  ''not  exceeding 
double  the  amount  of  its  authorized 
capital,"  where  a  corporation  in- 
creases its  capital  stock  more  than 
double  the  amount  of  its  original  au- 
thorized capital  stock,  the  increase  is 
invalid,  whether  it  is  attempted  to  be 
made  at  one  or  more  times.  Berg  v. 
San  Anlonio  St.  Ry.  Co.,  17  Tex.  Civ. 
App.  291,  43  S.  W.  929,  42  S.  W.  647. 

Where  an  act  authorized  corpora- 
tions to  increase  their  capital  stock  to 
not  exceeding  double  the  amount  of 
their  authorized  capital  stock,  by  a 
vote  of  the  stockholders,  and  a  later 
amendatory  act  provided  that  any  cor- 
poration might  amend  its  charter  sub- 
ject to  the  constitution  and  laws  or 
the  state  and  the  provisions  of  the  act, 
it  was  held  that  the  limitation  in  the 
original  act  upon  the  power  to  in- 
crease the  capital  stock  was  not  re- 
moved by  the  amendment,  and  that  a 
corporation  could  not,  by  changing 
their  articles  of  incorporation,  increase 
their  capital  stock  beyond  double  the 
amount  originally  fixed.  Laredo  Im- 
provement Co.  V.  Stevenson,  66  Fed. 
633;  Kampman  v.  Tarver,  87  Tex.  491, 
29  S.  W.  768. 
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corporation  allows  it  to  fix  the  capital  stock  within  certain  limits,  it 
may  commence  with  the  minimum  amount,  and  subsequently  increase 
it  up  to  the  limit.^ 

When  the  law  authorizes  a  corporation  to  increase  its  capital  stock 
to  a  certain  amount  for  a  certain  purpose,  the  courts  will  not,  in  an 
action  by  a  stockholder  to  enjoin  an  issue  of  increased  stock,  inquire 
into  the  necessity  for  the  increase.*^  All  of  the  principles  that  deny 
the  right  to  issue  stock  against  fictitious  values  or  against  overvalua- 
tion of  property  or  services  will  be  hereafter  considered.  They  are 
to  be  regarded  as  affecting  the  right  rather  than  the  power  to  make 
increase.  They  go  not  so  much  to  the  amount  of  the  stock  as  to  the 
substance  of  it,**  and  they' apply  to  increases  in  the  way  of  dividends 
or  otherwise.** 

The  making  of  the  increase  by  a  foreign  corporation  may  be  proved 
1^  an  o£3cial  certificate  required  by  the  statutes  of  that  state.*' 

§3459.  — Prerequisites  and  conditions  to  increase;  fees.    As  a 

rule,  the  increase  must  be  made  in  the  mode  and  with  the  formalities, 
if  any,  prescribed  by  the  statute,  and  all  express  conditions  precedent 
to  the  right  to  make  an  increase  must  be  performed  or  fulfilled ;  **  but 


Where  a  railroad  company  was  au- 
thorized to  inerease  its  eapital  stock 
for  the  extension  of  its  road,  and  by  a 
later  statute  the  capital  stock  re- 
quired was  reduced  one-half,  it  was 
held  that  the  later  statute  was  en- 
abling, not  restrictive,  and  that  an  in- 
erease in  excess  of  the  amount  thereby 
required  was  valid.  Agricultural 
Branch  B.  Co.  v.  Winchester,  13  Allen 
(Mass.)  29. 

•  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  Am.  Dec.  156. 

10  Jones  V.  Concord  &  M.  B.  B.,  67 
N.  H.  119,  ^4,  68  Am.  St.  Bep.  650, 
38  Atl.  120,  30  Atl.  614. 

Declaration  of  stock  dividend  is  dis- 
cretionary act  which  the  courts  will 
not  control.  Schell  v.  Alston  Mfg.  Co., 
149  Fed.  439. 

Preliminary  injunction  was  allowed 
where  a  corporation  proposed  to  vote 
shares  held  by  it  in  a  $100,000  corpo- 
ration in  favor  of  a  proposed  increase 
to  $10,000,000  for  the  purpose  of  mak- 
ing a  holding  corporation  for  other 


stocks.  Bobinson  v.  Holbrook,  148 
Fed.  107. 

il  See  §  3517  et  seq. 

IS  An  increase  issued  against  a  ficti< 
tious  eapital  account  for  good-will, 
held  bad,  see  Coleman  v.  Booth,  268 
Mo.  64,  186  8.  W.  1021. 

As  to  right  to  make  stock  issues 
against  good-will  or  the  like,  or  against 
Accumulated  capital  viilues,  see 
§8  3523,  3577,  infra. 

IS  The  certificate  of  the  New  Jersey 
secretary  of  state  as  to  an  inerease  is 
admissible  to  show  the  increase  with- 
out the  great  seal  of  state  or  authen- 
tication according  to  act  of  congress, 
especially  since  the  New  Jersey  law 
makes  it  evidence  thereof.  Person  & 
Biegel  Co.  v.  Lipps,  219  Pa.  99,  67  Atl. 
1081. 

UXTnited  States.  Winters  v.  Arm- 
strong, 37  Fed.  508. 

IkidlaiUk  McCord  v.  Ohio  ft  M.  B. 
Co.,  13  Ind.  220. 

laonislaaa.  Lincoln  v.  New  Orleans 
Exp.  Co.,  45  La.  Ann.  729,  12  6o.  937. 
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mere  informalities  and  irregularitieSy  as  we  shall  hereafter  see,  will 
not  necessarily  render  the  increase  void.**  In  granting  to  a  corpora- 
tion the  power  to  increase  its  capital  stock,  the  legislature  may,  subject 
to  constitutional  limitations,  impose  any  conditions  it  may  see  fit.  It 
may  exact  a  bonus  or  require  payment  of  a  fee  to  the  state.**  But  if 
the  charter  of  a  corporation  gives  it  the  unconditional  right  to  increase 
its  capital  stock,  and  the  right  to  alter,  amend  or  repeal  the  charter  is 
not  reserved,  the  constitutional  prohibition  against  laws  impairing  the 
obligation  of  contracts  prevents  the  state  from  afterwards  taking  away 
or  impairing  such  right,  by  exacting  a  bonus  or  otherwise.*''  Under  the 
Wisconsin  statute,  however,  it  was  held  that  a  corporation  formed 
under  a  special  act  must  pay  the  same  fee  that  other  corporations 
under  the  general  act  must  pay.**  Constructions  of  statutes  imposing 
an  organization  tax,  fees  on  an  increase,  and  a  certificate  as  to  amount 
subscribed,  are  cited  in  the  footnotes.**    A  fee  to  be  paid  on  filing  the 


MhrnMottk,  fitate  v.  Great  Northern 
R.  Co.,  100  Minn.  445,  10  L.  B.  A.  (N. 
S.)  aSO,  111  N.  W.  289. 

Ml£0Oiizt  Nichols  y.  Stephens,  32 
Mo.  App.  330. 

New  Hamptihlxe.  Jones  v.  Ooneord 
&  M.  B.  B.,  67  N.  H.  119,  234,  68  Am. 
8t.  Bep.  650,  38  Atl.  120,  30  Atl.  614. 

Oaaada.  Page  v.  Austin,  10  Can. 
Sup.  Ct,  132. 

>See  also  other  decisions  in  this  sec- 
tion. 

15  Nelson  v.  Hubbard,  96  Ala.  238, 
17  L.  B.  A.,375, 11  So.  428.  See  §  3468, 
infra. 

16  Pacolet  Mfg.  Co.  v.  Gantt,  68  S.  C. 
199,  46  S.  E.  1005.  See  also  First  Nat. 
Bank  of  Wilkes  Barre  v.  Wyoming 
Valley  Ice  Co.,  136  Fed.  466. 

The  Illinois  Act  of  1895,  requiring 
all  corporations  "at  present  organ- 
ized, ' '  'that  may  increase  their  capital 
stock,  to  pay  a  fee,  was  held  to  include 
corporations  subsequently  organized, 
since  the  object  of  the  act  was  to  raise 
revenue,  and  another  statute  of  that 
state  provided  that  statutes  shall  be 
construed  so  as  to  carry  out  the  intent 
with  which  they  were  enacted,  and 
that  words  in  the  present  tense  include 


the  future.    People  v.  Hinrichsen,  161 
m.  223,  43  N.  E.  973. 

nCom.  V.  Erie  &  W.  Transp.  Co., 
107  Pa.  St.  112.  See  chapter  as  to 
power  to  alter  or  repeal  charter,  Infra. 

18  A  specially  chartered  railroad 
company.  State  v.  Northern  Pae.  By. 
Co.,  157  Wis.  73,  147  N.  W.  219. 

19  Organization  tax  ia  payable  only 
on  increase  where  corporation  ante- 
dated the  tax  law,  Ky.  St.  §4225. 
Louisville  Gas  ft  Electric  Co.  v.  Bos- 
worth,  169  Ky.  824,  185  Q.  W.  125. 

The  statutes  requiring  fees  to  be 
paid  on  increase  of  capital  stock  of  a 
corporation  doing  business  in  the  state 
(Gen.  St.  1901,  §  1265,  Laws  1907,  p. 
237)  refer  to  newly  authorized  capital, 
and  must  be  paid  whether  or  not  such 
increase  is  issued.  State  v.  St.  Louis 
&  S.  P.  B.  Co.,  81  Kan.  404,  105  Pac. 
685   (applied  to  foreign  corporation). 

The  Michigan  statute,  requiring  a 
fifty  per  cent,  subscription  before  a 
valid  increase,  does  not  mean  that  fifty 
per  cent,  of  the  increased  total  shall 
have  been  subscribed,  but  merely  re- 
quires the  certificate  to  show  it  before 
it  can  be  recorded.  Foote  v.  Greiliek, 
166  Mich.  636,  132  N.  W.  473. 
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certificate  cannot  be  evaded  by  failing  to  file  it.^  The  failure  to  file 
it  has  been  held  an  irregularity ;  '^  and  in  another  state  was  held  not 
to  invalidate  the  stock  when  it  falsely  recited  payment  of  subscriptions 
which  was  afterwards  made.^ 

Under  the  statutes  regulating  public  utility  corporations  and  their 
issues,  an  increase  as  well  as  an  original  issue  must  have  approval ;  ^ 
and  the  same  rule  would  apply  in  some  measure,  doubtless,  under  the 
so-called  Blue  Sky  Laws.  As  to  both  these  classes  of  laws  other  chap- 
ters should  be  consulted.^  The  right  to  make  a  n«w  issue  necessary 
to  a  public  utility  corjwration  will  not  be  denied  solely  because  it 
might  not  have  been  needed  if  dividends  had  been  abstained  from.^ 

§  8460.  —  How  and  by  whom  increase  must  be  made  or  authorized. 

Since  legislative  authority  is  necessary  to  enable  a  corporation  to 
increase  its  capital  stock,  the  increase  can  only  be  accomplished  legally 
in  the  mode  and  subject  to  the  limitations,  if  any,  prescribed  by 
the  legislature  in  authorizing  the  increase.^    If  no  mode  of  issuing  the 


80  The  payment  of  sach  fee  by  a 
foreign  corporation  cannot  be  defeated 
by  failing  to  file  a  certificate  where 
the  statute  fixes  such  filing  as  the 
time  for  payment.  State  v.  St.  Louis 
&  <S.  F.  B.  Co.,  81  Kan.  404,  105  Pac. 
685. 

MMan  V.  Boykin,  79  S.  C.  1,  128 
Am.  St.  Bep.  830,  60  S.  E.  17. 

The  payment  of  the  fee  and  the 
filing  of  the  certificate  required  by  L. 
O.  L.  f  i  6701,  6708,  after  the  stock  has 
been  issued  is  an  irregularity  only, 
although  prepayment  and  profiting  are 
required.  The  holder  can  claim  diyi> 
dends  as  such.  Zobrist  v.  Bates,  65 
Ore.  573,  133  Pac.  644. 

8S  The  statutory  certificate  that  fifty 
per  cent,  of  increase  was  paid,  though 
false  at  time  of  fiUng,  did  not  invali- 
date the  etoek  or  nuike  it  fictitious 
where  payment  was  subsequently  made 
(constUutioa  and  statute  construed). 
Scott  V.  Abbott,  160  Fed.  573. 

83  The  public  utility  laws  requiring 
approval  of  stock  issues  apply  alike 
to  original  and  subsequent  issues.  Fall 
River  Gas  "Works  Oo.  v.  Board  of  Gas 
&  Electric  Light  Com'rs,  214  Mass. 
529,  102  N.  E.  475. 


With  respect  to  power  of  railroad 
commission  to  pass  upon  action  of  a 
railway  corporation  in  increasing  its 
stock,  see  State  v.  Great  Northern  B. 
Co.,  100  Minn.  445,  10  L.  B.  A.  (N. 
6.)  250,  111  N.  W.  289. 

MSee  chapter  on  Governmental 
Begulation,  infra. 

91^  Issuing  new  stock  for  the  making 
of  improvements  is  not  unlawful  as  a 
stock  dividend  because  of  the  fact 
that  large  dividends  in  cash  were  made 
which  might  have  been  used  for  the 
intended  improvements,  obviating  any 
new  issue.  Fall  Biver  Gas  Works  Co. 
V.  Board  of  Gas  &  Electric  Light 
Com'rs,  214  Mass.  529,  102  N.  E.  475. 

S6Xrnit6d  StatasL  Laredo  Improve- 
ment Co.  v.  Stevenson,  66  Fed.  633; 
Winters  v.  Armstrong,  37  Fed.  508. 

mtaols.  McNulta  v.  Corn  Belt 
Bank,  164  111.  427,  56  Am.  St.  Bep. 
203, 45  N.  E.  954,  afT'g  63  HI.  App.  593. 

IndlaiUk  Ohio  Ins.  Co.  v.  Nunne- 
macher,  15  Ind.  294;  McCord  v.  Ohio 
&  M.  B.  Co.,  13  Ind.  220. 

Louisiana.  Lincoln  y.  New  Orleans 
Exp.  Co.,  45  La.  Ann.  729,  12  So.  937. 

MiflSonrL  State  v.  McGrath,  86  Mo. 
239;  Nichols  v.  Stephens,  32  Mo.  App. 
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increased  stock  is  prescribed  by  the  legislature,  it  may  be  fixed  by 
the  stockholders.'*^  An  increase  of  the  capital  stock  of  a  corporation 
beyond  the  limit  fixed  by  its  charter  or  articles  of  association  is  so 
organic  and  fundamental  a  change  that  a  general  power  to  make  the 
increase  granted  by  the  charter  must  be  exercised  by  the  stockholders, 
or  with  their  consent.  It  cannot  be  exercised  by  the  directors  without 
the  consent  of  the  stockholders,  unless  it  is  expressly  so  provided,** 
and  the  consent  must  be  unanimous.'^  Such  power  is  not  conferred 
upon  the  directors  by  provisions  in  the  charter  of  a  corporation  that  its 
capital  stock  may  be  increased  from  time  to  time,  at  the  pleasure  of 
the  corporation,  and  that  *'all  the  corporate  powers  of  the  said  cor- 
poration shall  be  vested  in  and  exercised  by  a  board  of  directors  and 
such  officers  and  agents  as  said  board  shall  appoint,"  for  such  general 
power  to  perform  corporate  acts  refers  to  the  ordinary  business  trans- 
actions of  the  corporation,  an^  does  not  extend  to  a  reconstruction  of 
the  body  itself,  or  to  an  enlargement  of  its  capital  stock.'^  Authority 
to  increase  the  capital  stock  may  be  expressly  conferred  upon  the 
directors  of  a  corporation  by  its  charter,'*  or  by  charter  amendments.'* 


330;  Sebierenberg  v.  Stephens,  32  Mo. 
App.   314. 

New  Hampflliiie.  Jones  v.  Concord 
&  M.  R.  B.,  67  N.  H.  119,  234,  68  Am. 
St.  Rep.  650,  38  All.  120,  30  Atl.  614. 

Pemisylvania.  Shepp  v.  Norristown 
Passenger  Ry.  Co.,  13  Pa.  Co.  Ct."  254. 

TeiimefiBee.  Union  Ry.  Co.  v.  Sneed, 
99  Tenn.  1,  47  S.  W.  89,  41  S.  W.  364. 

Texas.  Kampman  v.  Tarver,  87  Tez. 
491,  29  S.  W.  768. 

Canada.  Page  v.  Anstin,  10  Can. 
Sup.  Ct.  132. 

But  informalities  or  irregularities 
will  not  necessarily  render  the  increase 
void.    See  §  3468,  infra. 

87  See  Stephenson  v.  Yokes,  27  Ont. 
(Can.)  691. 

88  XTnited  States.  Chicago  City  Ry. 
Co.  V.  Allerton,  18  Wall.  233,  21  L.  Ed. 
902. 

Illinois.  McNulta  v.  Com  Belt  Bank, 
164  ni.  427,  56  Am.  St.  Rep.  203,  45 
N.  E.  954,  aff'g  63  111.  App.  593;  Eid- 
roan  v.  Bowman,  58  111.  444,  11  Am. 
Rep.  90. 

Lonlalana.  Percy  v.  Millaudon,  3 
La.  oQS, 


Michigan.  Finley  Shoe  &  Xieather 
Co.  V.  Kurtz,  34  Mich.  89. 

Nebiaska.  Humboldt  Driving  Park 
Ass'n  y.  Steves,  34  Neb.  528,  33  Am. 
St.  Rep.  654,  52  N.  W.  568. 

Tenneasee.  Newport  Cotton  JSill  Co. 
V.  Mims,  103  Tenn.  465,  53  S.  W.  736. 

6ee  also  Chap.  39,  supra. 

A  resolution  passed  by  the  board  of 
directors  of  a  corporation  cannot  fix, 
in  advance,  the  time  for  increasing  its 
capital  stock,  without  reference  to  the 
action  of  the  stockholders.  McNulta 
V.  Corn  Belt  Bank,  164  HI.  427,  56 
Am.  St.  Rep.  203,  45  N.  E.  954,  aff'g 
63  HI.  App.  593. 

88  Unanimous  consent  to  increase 
over  charter  amount  is  requisite  be- 
cause it  is  fundamental.  Macon  Gas 
Co.  V.  Richter,  143  Oa.  397, 85  S.  E.  112. 

80  Chicago  City  Ry.  Co.  v.  Allerton, 
18  Wall.  (U.  S.)  233,  21  L.  Ed.  902. 

81  See  Payson  v.  Withers,  5  Bisa. 
269,  Fed.  Cas.  No.  10,864;  Payson  v. 
Stoever,  2  Dill.  427,  Fed.  Cas.  No. 
10,863;  Sutherland  v.  Olcott,  95  N. 
Y.  93. 

88  Charter  amendments  may  fix  mode 
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Or,  in  the  absence  of  charter  or  statutory  provisions  to. the  contrary, 
if  the  power  exists  in  the  corporation,  it  may  be  conferred  upon  the 
directors  by  the  stockholders  by  a  formal  vote  at  a  corporate  meeting.** 
Or  if  the  directors  have  exercised  the  power,  and  made  the  increase, 
without  previous  authority  from  the  stockholders,  the  stockholders 
may  render  the  increase  valid  by  ratification,  and  if  they  acquiesce  in 
such  action  on  the  part  of  the  directors,  it  is  equivalent  to  a  ratifica- 
tion«* 

A  vote  of  the  stockholders  to  increase  the  capital  stock  may  be 
reconsidered  and  revoked  at  any  time  before  the  additional  stock  is 
actually  issued,  or  at  least  subscribed  for  in  pursuance  thereof,  for  un- 
til then  the  stock  is  not  increased.**  No  vote  short  of  that  pre- 
scribed by  the  statute  will  suflSce  to  accomplish  the  increase,'*  or  any 
other  than  the  prescribed  meeting  regularly  called.*^     As  has  al- 


of  increase  and  impose  limit  of 
amount,  where  charter  gives  power 
without  specific  provisions.  Macon  Qas 
Co.  V.  Bichter,  143  Ga.  397,  85  S.  E. 
112. 

That  an  amendment  of  the  charter 
of  a  corporation  so  as  to  authorize  the 
directors,  instead  of  the  stockholders, 
to  increase  the  capital  stock,  does  not 
release  dissenting  stockholders,  see 
Chapter  17,  §  647,  supra,  as  to  release 
of  subscribers  by  amendment  of  char- 
ter. 

MSewell's  Case,  3  Ch.  App.  131,  and 
cases  in  the  note  following. 

84Payson  v.  Stoever,  2  Dill.  427, 
Fed.  Cas.  No.  10,863;  Bidman  v.  Bow- 
man, 58  111.  444,  11  Am.  Bep.  90; 
Sewell's  Case,  3  Ch.  App.  131. 

Sft  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141. 

86  A  contract  conditioned  precedent- 
ly  on  an  increase  in  capital  requires 
that  the  increase  be  legally  made  and 
IB  not  satisfied  by  a  majority  vote  in 
the  face  of  Ey.  St.  §  553  requiring 
a  two-thirds  vote,  or  by  a  vote  recon- 
sidered and  abrogated.  Sandy  Valley 
Hardware  Co.  v.  Allen,  175  Ky.  433, 
194  S.  W.  351. 

87  It  must  be  done  at  a  duly  called 
special  meeting  (Hurd's  Bev.  St.  1905, 
p.    507)    and   stockholders    acting   in 


some  other  way  cannot  increase  it. 
Chicago  Sign  Printing  Co.  v.  Wolf,  135 
HI.  App.  366,  rev'd  on  other  grounds 
233  111.  501,  13  Ann.  Cas.  369,  84  N.  E. 
614. 

There  is  a  distinction  between  a 
meeting  of  directors  held  to  discuss 
and  act  upon  the  ordinary  business 
transactions'  and  such  emergencies  as 
incidentally  arise  in  connection  there- 
with, and  a  meeting  to  consider  an 
increase  of  capital  stock,  with  respect 
to  the  notice  of  the  holding  thereof 
required.  While  a  mere  formal  notice 
may  suffice  for  such  routine  meeting, 
a  special  notice,  stating  the  object, 
should  be  given  of  a  meeting  called  to 
consider  an  increase  of  stock,  so  that 
each  director  may  be  apprised  of  the 
importance  of  being  present.  Wall  v. 
Utah  Copper  Co.,  70  N.  J.  Eq.  17,  62 
Atl.  533. 

By  declaration  of  the  constitution  of 
California,  provisions  of  the  constitu- 
tion are  mandatory  and  prohibitory 
unless  declaration  otherwise  is  made. 
By  another  provision  of  the  constitu- 
tion a  corporation  is  prohibited  from 
increasing  its  capital  stock  unless  con- 
sent thereto  is  given  by  a  majority  of 
the  stockholders  at  a  meeting  called 
for  that  purpose  of  the  holding  of 
which  a  public  notice  of  sixty  days 
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ready  been  seen,  the  increase  may  be  accomplished  by  means  of  a  stock 
dividend.'*  Constructions  of  statutes  upon  assent  to  issue  ^  and  the 
filing  of  certificates  ^  are  cited  in  the  footnote. 

National  banks  have  no  authority  to  increase  their  capital  stock 
except  as  provided  by  the  national  banking  laws;  and  where  an  in- 
crease is  attempted  to  be  made  without  obtaining  the  consent  of  the 
holders  of  two-thirds  of  the  stock,  the  payment  in  full  of  the  amount 
of  the  increase,  and  the  approval  and  certificate  of  the  comptroller  of 
the  currency,  as  required  by  those  statutes,  the  proceedings  are  invalid, 
and  preliminary  subscriptions  to  such  increase  cannot  be  enforced,  in 
the  absence  of  elements  of  estoppel.  Such  a  subscription  is  impliedly 
conditioned  on  the  subscription  of  the  whole  amount  of  the  proposed 
increase  and  on  compliance  by  the  corporation  with  all  the  require- 
ments of  the  statutes  necessary  to  make  the  increased  stock  valid ;  and 
in  case  of  noncompliance  with  such  requirements,  there  is  a  failure  of 
consideration.*^ 


must  be  given.  By  a  statutory  enact- 
ment substantially  the  same  provision 
is  made.  Under  these  constitutional 
and  statutory  provisions  an  increase 
of  stock,  though  consented  to  by  all 
the  stockholders  at  a  corporate  meet- 
ing, is  invalid  where  the  sixty  days' 
notice  has  not  been  given.  Navajo 
Mining  &  Development  Co.  v.  Curry, 
147  Cal.  581,  109  Am.  St.  Bep.  178, 
82  Pac.  247.  See  further,  in  general, 
State  V.  Cook,  178  Mo.  189,  77  S.  W, 
559. 

38  The  increase  may  be  by  way  of 
a  stock  dividend  made  from  accumu- 
lated profits.  Soehnlein  v.  Soehnlein, 
346  Wis.  330,  131  N.  W.  739. 

39  The  assent  to  an  increase  need 
not  identify  the  classes  of  stock  to  be 
increased  if  there  are  no  classes.  Civil 
Code,  8  359.  California  Telephone  ft 
Light  Co.  v. ^Jordan,  19  Cal.  App.  536, 
126  Pac.  598. 

Under  Missouri  statutes  a  railroftd 
corporation  could  by  consent  of  all 
stockholders,  common  and  preferred 
without  distinction  make  a  further  In- 
creased of  preferred.  (Numerous  stat- 


*0  Under  Wisconsin  Bev.  St.  1898, 
§  1774,  providing  that  an  amendment 
making  an  increase  shall  be  of  no 
'<  effect  until  so  recorded,  and  such 
amendment  shall  be  void  untO"  the 
certificate  of  the  adoption  of  it  shall 
be  recorded  as  provided,  the  filing  does 
not  relate  back  to  adoption  and  make 
stock  valid  from  then.  Fishbaek  v. 
Fond  Du  Lac  ft  N.  E.  By.  Co.,  158 
Fed.  8«. 

Where  a  corporation  has  increased 
its  capital  stock  in  compliance  with 
statute,  that  a  certificate  had  been 
issued  previously  by  the  secretary  of 
state  upon  a  defective  statement  does 
not  save  him  from  the  duty  of  issuing 
«  certificate  based  on  a  correct  state- 
ment. State  V.  Swanger,  195  Mo.  539, 
93  6.  W.  932. 

41  U.  S.  Bev.  St.  I  5142,  and  Act  of 
Congress,  May  6,.  1886.  Winters  v. 
Armstrong,  37  Fed.  508.  See  also  the 
provisions  of  the  Federal  Beserve 
Bank  Act. 

An  attempted  increase  to  a  sum  fol- 
lowed by  a  reduction  of  the  proposed 
increase  to  a  lesser  sum  which   was 


utes  cvnstrued.)    PoUitz  v.  Wabash  B.    '  subscribed  under  the  first  proposal  but 
Co.,  167  Fed.  145.  not  certified  and  approved  till  after 
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§  3461.  Subscription  for,  and  allotment  of  increaM.  When  an  in- 
crease of  stock  is  authorized,  subscriptions  for  the  new  stock  are,  with 
a  few  exceptions,  subject  to  the  same  rules  of  law  as  subscriptions  for 
original  stock.  Thus,  the  same  principles  apply  to  the  formation  of 
the  contract  as  apply  to  the  formation  of  a  contract  for  original  stock 
after  organization  of  the  corporation.**  And  subscriptions  for  new 
stock,  like  subscriptions  for  original  stock,  may  be  rescinded,  subject 
to  tho  same  qualifications,  ^or  false  and  fraudulent  representations.** 
But  it  cannot  be  avoided  for  defects  and  irregularities  in  making  the 
increase  if  the  subscriber  knew  of  such  defects  and  irregularities  at 
the  time  he  srubscribed,  or  if  he  has  paid  upon  his  subscription,  or  other- 
wise recognized  it  as  binding,  since  acquiring  such  knowledge.** 

There  are  some  differences,  however,  between  subscriptions  for 
original  stock  and  subscriptions  for  new  stock  on  an  increase  of  the 
capital  stock  after  the  formation  of  the  corporation.  In  the  absence 
of  provisions  to  the  contrary,  a  subscriber  for  original  stock  in  a  cor- 
poration becomes  a  stockholder  as  soon  as  his  subscription  is  accepted 
and  becomes  a  binding  contract,  whether  he  has  paid  the  amount  of 
the  subscription  or  not.**   But  when  a  corporation  increases  its  capital 


the  second  resolution  is  legal.  Bailey 
V.  TiUinghast,  99  Fed.  801. 

An  increase  based  on  fictitioua  assets 
and  notes  not  intended  to  be  paid  is 
illegal.  ''The  National  Bank  Act  does 
not  sanction  any  shifts  or  devices 
whereby  the  stock  of  a  bank  is  in- 
creased without  a  corresponding  in- 
crease of  actual  capital."  Cockrill  y. 
Abeles,  86  Fed.  505. 

A  subscription  pro  rata  by  a  stock- 
holder to  authorized  new  stock  cannot 
be  repudiated  because  not  all  of  it  was 
so  subscribed.  And  issue  of  as  much 
as  was  paid  in  is  not  violative  of  Bev. 
St.  §  5142.  Aspinwall  v.  Butler,  133  U. 
S.  595,  33  L.  Ed.  779. 

Numerous  decisions  on  or  involving 
increased  issues  of  national  banks  will 
be  found  cited  in  other  appropriate 
parts  of  this  work.  Most  of  them 
exhibit  no  features  distinguishing  such 
stock  from  that  of  any\)ther  corpora- 
tion, so  far  as  affects  the  controlling 
principles  of  law.  Liability  of  holders 
of  such  shares  is  discussed  elsewhere 
in  thia  chapter. 


4AAs  to  these  principles,  see  Chap. 
17,  supra. 

ttNewbegin  v.  Newton  Nat.  Bank, 
66  Fed.  701,  aff'd  74  Fed.  135,  33  L. 
B.  A.  727.    See  Chap.  17,  supra. 

It  was  actionable  fraud  for  directors 
to  invite  subscriptions  without  dis- 
closure of  the  facts  when  the  sub- 
scribers were  ignorant  that  the  corpo- 
ration W&8  actually  insolvent  and  the 
proceeds  were  to  be  used  to  pay  the 
directors  as  creditors.  King  v.  Liv- 
ingston Mfg.  Co.,  192  Ala.  269,  68  So. 
897. 

Such  a  fraudulent  subscription  may 
be  rescinded  without  returning  the 
new  Btock  if  worthless,  and  the  price 
paid  may  be  recovered  from  the  cor- 
poration as  a  claim  prior  to  that  of 
the  directors.  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  68  Bo.  897. 

4A  Kansas  City  Hotel  Co.  v.  Hunt, 
57  Mo.  126. 

4*  See  Chap.  17,  supra,  as  to  neces- 
isity  for  prepayment. 
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stock  after  its  organization,  subscribers  for  the  additional  shares  do 
not  become  stockholders  with  respect  to  such  shares,  or  acquire  any 
title  to  the  stock,  until  they  have  paid  for  it.^ 

A  subscription  for  original  stock  is  upon  the  implied  condition  that 
the  full  amount  of  the  required  capital  stock  shall  be  subscribed  before 
there  shall  be  any  liability  on  the  subscription,  unless  there  is  some 
provision  or  stipulation  to  the  contrary.*'  But,  by  the  weight  of 
authority,  in  the  absence  of  an  express  provision  or  stipulation,  liability 
upon  a  subscription  for  new  stock,  when  the  capital  stock  of  a  cor- 
poration is  increased,  is  not  conditional  upon  the  taking  of  all  the 
new  shares.** 

If  a  person  subscribes  for  increased  stock  before  the  increase  is 
made,  and  makes  a  pa3mient  on  his  subscription,  and  the  contemplated 
increase  is  not  made,  he  may  recover  l^ack  what  he  has  paid,  although 
the  corporation  has  become  insolvent.** 

Some  questions  relating  to  subscriptions  for  increased  stock  have 
been  considered  in  preceding  paragraphs.  We  have  seen  that  sub- 
scriptions are  absolutely  void  if  the  increase  was  entirely  unauthorized 
by  the  legislature,*®  and  that  they  may  be  void  because  of  failure  to 
comply  with  the  provisions  of  the  statute  in  voting  or  making  the 
increase.**  Estoppel  to  deny  subscription  as  against  creditors  of  the 
corporation  is  considered  in  a  subsequent  section.** 

J  3462.  BightH  and  remedies  of  existix^  stockholders  as  to  the  in- 
creased stock — ^In  generaL  As  a  general  rule,  when  a  corporation 
increases  its  capital  stock  under  authority  conferred  by  the  legislature, 
stockholders  at  the  time  of  the  increase  have  the  right,  in  preference 
to  any  other  person,  and  as  between  themselves,  to  subscribe  for  or 
purchase  the  new  stock  in  proportion  to  the  number  of  shares  of  the 
original  stock  held  by  them  respectively ;  and  a  majority  of  the  stock- 
holders or  the  officers  of  the  corporation  cannot  lawfully  deprive  any 
stockholder  of  this  right.**    The  rule  applies,  of  course,  to  such  persons 


46  Baltimore  City  Passenger  By.  Co. 
V.  Hambleton,  77  Md.  341,  26  Atl.  279; 
8t.  Paul,  S.  &  T.  P.  B.  Co.  v.  Eobbins, 
23  Minn.  439. 

47  See  Chap.  17,  supra. 

48Avegno  v.  Citizens'  Bank  of  Lou- 
isiana, 40  La.  Ann.  799,  5  So.  537; 
Clarke  v.  Thomas,  34  Ohio  fit.  46.  See 
Chap.  17,  supra. 

It  may  be  otherwise  by  express  pro- 
vision.   Brown  v.  Tillinghast,  84  Fed. 


71. 


4»McFarlin  v.  First  Nat.  Bank  of 
Kansas  City,  68  Fed.  868;  Winters  v. 
Armstrong,  37  Fed.  508.  Aod  see 
Beed  v.  Boston  Maeh.  Co.,  141  Mass. 
454,  5  N.  E.  852;  American  Tube 
Works  V.  Boston  Maeh.  Co.,  139  Mass. 
5,  29  N.  E.  63. 

60  §3458,   supra,   §3467,  infra. 

MSe?   §3460,  supra,   §3468,  infra. 

52  See  §3469,  infra. 

58  United  States.  Gibbons  v.  Ma- 
hon,  136  U.  S.  549,  34  L.  Ed.  525,  4 
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only  as  are  stockholders,  and  entitled  to  be  recognized  as  such  by  the 


Mackey  (D.  C.)  136;  SnelUng  ▼.  Bich- 
ard,  166  Fed.  635. 

Illinois.  Eidman  v.  Bowman,  58  II]. 
444,  11  Am.  Bep.  90. 

Maxylaad.  Baltimore  City  Passen- 
ger By.  Co.  ▼.  HambletoQi  77  Md.  341, 
26  Atl.  279. 

ICassadnuMtts.  Gray  t.  Portland 
Bank,  3  Mass.  364,  3  Am.  Dee.  156. 

BfUmeeota.  Jones  v.  Morrison,  SI 
Minn.  140. 

IffiSBOiirL  Knapp  ▼.  Publishers 
George  Knapp  &  Co.,  127  Mo.  53,  29 
S.  W.  885. 

Kebruka.  Humboldt  Drivingr  Park 
Ass'n  V.  Stevens,  34  Neb.  528,  33  Am. 
St.  Bep.  654,  52  N.  W.  568. 

K0W  Jersey.  Way  v.  American 
Grease  Co.,  60  N.  J.  Eq.  263,  47  AtL 

44. 

PennsylTaiiiah  Beading  Trust  Co.  v. 
Beading  Iron- Works,  137  Pa.  St.  282, 
21  Atl.  169,  170;  Strickler  v.  McBl- 
roy,  45  Pa.  Super.  Ct.  165. 

Venttont.  State  t.  Smith,  48  Vt. 
286. 

Wisconsin.  Weils  v.  Green  Bay  & 
M.  Canal  Co.,  90  Wis.  442,  64  N.  W.  69. 

''The  directors'  duty  in  issuing  new 
shares  was  to  afford  to  the  existing 
stockholders  an  opportunity  to  take 
the  proposed  new  issue  in  the  propor- 
tion in  which  the  shares  were  held  by 
them.  In  many  cases  corporations  are 
incorporated,  capitalized  and  organ- 
ized by  stockholders  upon  expectations 
based  upon  the  maintenance  of  con- 
trol by  the  existing  majority  of  the 
holders  of  the  stock.  The  power  of 
distributing  a  new  issue  does  not  lie 
at  the  mere  choice  of  directors.  It  is 
not  a  perquisite  which  they  may  use 
for  their  private  advantage.  They  may 
not  overthrow  or  secure  for  themselves 
the  control  of  the  corporation  by 
means  of  a  new  issue  of  stock. ' '  Way 
V.  American  Grease  -Co.,  60  X.  J.  Eq. 
268,  47  Atl.  44.    See  also  Crosby  ▼. 


Stratton,  17  Colo.  App.  212,  68  Pac. 
130;  Wall  v.  Utah  Copper  Co.,  70  N. 
J.  Eq.  17,  62  Atl.  533;  Berger  v.  United 
States  Steel  Corporation,  63  N.  J.  ^q. 
506,  53  Atl.  14. 

Stoek  Corporation  Law,  §  44  pro- 
vides for  increase  or  reduction  in  gen- 
eral terms,  but  the  authority  so  given 
must  be  so  exercised  that  the  rights 
of  stockholders  will  be  preserved. 
Stokes  V.  Continental  Trust  Co.,  186 
N.  T.  285,  12  L.  B.  A.  (N.  S.)  969,  9 
.Ann.  Cw.  788,  78  N.  E.  1090;  Page  v. 
American  ft  B.  Mfg.  Co.,  129  N.  T. 
App.  Div.  346,  U3  N.  T.  Supp.  734. 

Existing  holders  may  subscribe  pro 
rata  for  increase  in  preference  to 
strangers.  Way  v.  American  Grease 
Co.,  60  N.  J.  Eq.  263,  47  Atl.  44. 

A  vote  at  a  stockholders'  meeting 
directing  the  new  stock  to  be  sold, 
without  giving  a  stockholder  an  op- 
portunity to  subscribe  therefor,  is  void 
as  to  him,  unless  he  consents.  Jones 
V.  Morrison,  31  Minn.  140,  16  N.  W. 
854. 

It  was  contended,  in  an  early  South 
Carolina  case,  that  a  corporation  had 
no  power  to  give  its  shareholders  the 
preference  in  disposing  of  a  new  issue 
of  stock;  but  it  was  held  that  it  could 
do  so  if  not  prohibited  by  its  charter 
or  by  statute.  State  v.  Bank  of 
Charleston,  Dud.   (S.  C.)   187. 

A  mere  vote  to  increase  the  capital 
stock  does  not  give  the  proposed  in- 
erease  any  existence,  so  as  to  give 
stockholders  any  vested  right  thereto, 
and  if  the  vote  is  rescinded,  no  right 
is  acquired.  Terry  v.  Eagle  Lock  Co., 
47  Conn.  141. 

Placing  new  stock  ''to  the  credit 
of "  a  stockholder  is  sufficient  to  show 
an  intent  to  pass  the  title  to  him,  as 
against  the  company.  Knapp  v.  Pub- 
lishers George  Knapp  ft  Co.,  127  Mo. 
53,  29  S.  W.  885. 

As  to  the  stockholders '  right  to  any 
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corporation,  at  the  time  the  new  stock  is  created,^  or,  perhaps  more 
accurately,  when  the  issue  is  made.**  This  rule  may  be  rendered  in- 
applicable by  the  peculiar  provisions  of  the  charter  of  the  corporation, 
under  which  the  increase  is  made,*^  or  by  special  agreements,  assign- 
ments or  other  special  circumstances.*''    And  the  conditions  under 


premium  on  a  sale  of  new  stock  by 
the  corporation,  see  infra,  this  section. 

M  Mmer  y.  IlUnois  Cent.  B.  Ck).,  24 
Barb.  (N.  T.)  312. 

Additional  stock  iasaed  by  a  corpo- 
ration follows  the  title  recognized  by 
it,  and  does  not  pass  to  a  buyer  of 
stock  under  an  executory  contract, 
without  an  express  stipulation  to  that 
effect.  Ourrie  v.  Wbite,  1  Sweeney 
(N.  Y.)  166. 

Persona  holding  corporate  bonds  or 
notes  convertible  into  stock  at  their 
option  are  not  entitled  to  the  prefer- 
ence, for  until  the  bonds  or  notes  are 
converted  into  stock,  they  are  not 
stockholders.  Pratt  v.  American  Bell 
Tel.  Co.,  141  Mass.  225,  55  Am.  Bep. 
465,  5  N.  E.  307. 

Holders  of  preferred  stock  are  en- 
titled to  the  privilege.  Jones  v.  Con- 
cord &  M.  B.  B.,  67  N.  H.  119,  234, 
68  Am.  St.  Bep.  650,  38  Atl.  120,  39 
Atl.  614. 

As  between  the  pledgor  and  pledgee 
of  stock,  the  former  is  entitled  to  the 
privilege.  Miller  v.  Illinois  Cent.  B. 
Co.,  24  Barb.  (N.  T.)  312. 

A  right  of  subscription  in  stockhold- 
ers of  record  on  a  day  certain  cannot 
be  exercised  by  the  assignee  of  one 
who  though  no  loifger  a  stockholder 
appeared  of  record  as  one.  It  was  held 
a  jury  question,  however,  whether  such 
one  had  ceased  to  be  a  stockholder. 
Schmidt  v.  Marconi  Wireless  Tel.  Co., 
86  N.  J.  L.  183,  90  Atl.  1017. 

Holder  who  paid  nothing  for  paid  up 
stock  held  not  entitled  to  share  in  new 
issue  which  was  a  fraud  on  the  corpo- 
ration. Proctor  V.  Piedmont  Portland 
Cement  &  lime  Co.,  134  Ga.  391,  67  S. 
E.  942. 


W  A  holder  at  the  time  the  remnant 
of  an  authorized  increase  is  issued  has 
a  right  to  participate  therein  (increase 
was  authorized  in  1892  and  last  shares 
were  issued  in  1901).  Strickler  v. 
McElroy,  45  Pa.  Super.  Ct.  165. 

MIn  an  Indiana  case  it  was  held 
that  under  the  charter  of  an  insur- 
ance company,  which  provided  that  the 
directors  should  have  the  power  to  in- 
crease the  capital  stock  to  a  certain 
limit  on  such  terms  and  conditions, 
and  in  such  manner,  as  to  them  should 
seem  best,  it  was  held  that*  eadsting 
stockholders  had  no  exclusive  right  to 
take  the  new  stock  in  proportion  to 
the  original  stock  held  by  them.  Ohio 
Ins.  Co.  V.  Nunnemacher,  15  Ind.  294. 

Where  a  mining  and  manufacturing 
corporation  was  organized  for  the 
purchase  of  property  with  stock,  under 
the  New  Jersey  law,  it  was  held  that 
such  provision  became  a  part  of  the 
contract  between  the  stockholders  and 
the  corporation;  and  where  new  stock 
was  issued  for  the  purchase  of  mines, 
which  would  become  a  part  of  the 
common  property,  from  which  all  of 
the  stockholders  would  receive  the 
same  benefit,  original  holders  eould 
not  insist  that  the  new  stock  be  issued 
to  them  in  the  proportion  their  hold- 
ings bore  to  the  whole  amount  of  stock 
before  the  increase.  Meredith  v.  New 
Jersey  Zinc  &  Iron  Co.,  56  N.  J.  £q. 
454,  41  Atl.  1116,  aff'g  55  N.  J.  £q. 
211,  37  Atl.  539. 

1^7  See  Einstem  v.  Bochester  Gas  & 
Electric  Co.,  .77  Hun  (N.  Y.)  149,  146 
N.  Y.  46,  40  N.  E.  631. 

The  right  to  take  new  shares  may 
be  lost  by  failure  to  comply  with  the 
terms  upon  which  they  are   offered. 
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which  preferred  Grtock  is  issued  may  be  such  that  holders  thereof  may 
be  deprived  of  the  right  to  subscribe  to  an  increase  of  stock  on  the 
terms  extended  to  holders  of  the  common  stock.^ 

A  reasonable  time  should  be  given  the  stockholders  to  exercise 
their  rights  to  subscribe.^*  And  a  stockholder  may  waive  the  privilege 
or  forfeit  the  same  by  laches  or  acquiescence.^    If  any  formal  demand 


Sewall  V.  Eiustern  B.  Co.,  9  CubIi. 
(Mass.)  5. 

Where,  under  a  resolution  of  the 
stockholders  of  a  corporation,  each 
stockholder  is  given  the  rig^ht  to  pur- 
chase increased  stock  at  par,  in  pro- 
portion to  his  holdings,  a  stockholder 
who  is  unwilling  or  unable  to  take  the 
stock  on  the  terms  offered  cannot 
complain  that  the  stockholders  taking 
the  stock  gained  an  advantage  over 
liim,  as. his  right  to  take  the  stock 
may  be  sold.  Jones  v.  Concord  ft  M. 
B.  B.,  67  N.  H.  119,  234,  68  Am.  6t 
Bep.  650^  38  Atl.  120,  30  Atl.  614. 

In  a  Washington  case  the  stock- 
holders having  voted  an  increase  which 
included  surplus  assets,  pooled  their 
rights  to  share  therein  with  real  prop- 
erty owned  by  them  and  another,  and 
paid  for  the  increase  therewith,  ad- 
justing the  allotment  among  them- 
selves. Lantz  V.  Moeller,  76  Wash. 
429,  50  L.  B.  A.  (N.  S.)  68,  136  Pae. 
687. 

MAt  the  time  a  railroad  company 
was  reorganized,  by  resolution  of  the 
stockholders  the  preferred  stock  was 
expressly  made  subjeet  to  provision 
that  such  stook  might  be  retired  at 
the  election  of  the  company  on  speci- 
fied dates.  This  condition  was  recited 
in  each  eertificate.  The  court  held 
that  preferred  atockholderes  beeame 
subject  to  this  condition  and  were 
without  right  to  participate  in  the 
issuance  of  a  new  stock  put  forth  for 
the  purpose  of  retiring  the  preferred 
stock,  and  tiiat  upon  the  retirement 
of  the  preferred  stock  a  holder  thereof 
during  its  existence  ceased  to  sustain 
the  relation  of  a  stockholder  to  the 


corporation.  Weidenfeld  v.  Northern 
Pac.  B.  Co.,  129  Fed.  305. 

MFive  days  held  not  a  reasonable 
time  to  existing  holders  to  subscribe. 
Bennett  v.  Banm,  90  Neb.  320,  133  N. 
W.  439. 

60  Hart  V.  St.  Charles  St.  B.  Co., 
30  La.  Ann.  758. 

Where  the  charter  of  a  corporation 
provided  for  sixty  days'  notice  of 
authorization  of  any  increase  of  the 
capital  stock,  within  which  any  stock- 
holder might  have  the  privilege  of 
taking  additional  shares,  it  was  held 
that  any  stockholder  not  applying  and 
tendering  payment  within  such  time 
waived  or  forfeited  his  privilege. 
Hart  V.  St.  Charles  St.  B.  Co.,  30  La. 
Ann.  758. 

In  Wilson  v.  Bank  of  Montgomerj 
County,  29  Pa.  St.  537,  it  was  held 
that  a  stockholder  could  not  recover 
from  the  corporation  the  value  of  his 
proportionate  share  of  an  increase  of 
stock  for  which  the  corporation  re- 
fused to  permit  him  to  subscribe, 
where  he  made  no  offer  to  subscribe 
for  the  stock  until  six  months  after 
its  issuance. 

A  stockholder  entitled  to  mbseribe 
to  an  increase  of  stock  may  lose  his 
right  by  failure  to  make  subscription 
within  a  reasonable  time.  Crosby  v. 
Stratton,  17  Colo.  App.  212,  68  Pac. 
130;  Hoyt  v.  Shenango  Valley  Steel 
Co.,  207  Pa.  208,  5.6  AtL  422. 

Bight  held  waived  by  four  years' 
delay  and  transferees  did  not  take 
right.  Hall  v.  Hall,  30  Ohio  Cir.  Ct. 
826. 

Taking  part  of  what  was  due  does 
not  waive  right  to  remaiiMier.  Schmidt 
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of  the  right  to  subscribe,  beyond  a  direct  offer,  be  necessary,  such 
demand  is  waived  by  denial  of  the  rig^t.** 

This  doctrine  of  equality  clearly  applies  when  a  corporation 
increases  its  capital  gtoick  by  making  a  stock  dividend.  It  cannot  dis- 
criminate between  stockholders,  but  each  stockholder  is  entitled  to 
receive  new  shares  in  proportion  to  the  stock  held  by  him  at  the  time 
the  dividend  is  made.** 

The  doctrines  already  stated,  as  we  have  seen,  do  not  apply  to  shares 
of  its  original  stock  undisposed  of  by  the  corporation  when  it  com- 
mences'business,  nor  to  shares  of  original  stock  reacquired  by  a  cor- 
poration by  forfeiture  of  the  same  for  nonpayment  of  assessments,  or 
by  purchase,  or  by  compromise  with  the  holders.  Such  shares  con- 
stitute a  part  of  its  assets,  and  may  be  sold  by  it  either  to  stockholders 
or  to  strangers,  as  it  may  deem  best** 


V.  Pritchard,  135  lows  240, 112  N.  W. 
801. 

Delay  is  not  laches  where  paymeBt 
was  tendered  by  eheck  and  after  hold- 
ing it  right  was  "denied  on  ground  that 
application  was  too  late.  Schmidt  v. 
Pritchard,  135  Iowa  240, 112  N.  W.  801. 

Failure  of  the  stockholder  to  pay 
for  his  allotment  of  new  stock  on  the 
day  set,  September  12,  and  delay  until 
October  4,  does  not  bar  his  right,  no 
forfeiture  by  delay  having  been  stipu- 
lated or  declared  and  the  corporation 
still  having  the  stock,  though  it  has 
advanced  in  value.  Bommer  v.  Armor 
Gas  &  Oil  Co.,  71  N.  Y.  Misc.  211,  128 
N.  Y.  Supp.  382,  aff 'd  147  N.  Y.  App. 
Div.  919,  131  N.  Y.  Supp.  1144. 

One  who  refused*  to  take  up  his 
allotment  when  money  was  needed  by 
the  corporation  and  it  was^  a  dubious 
and  speculative  concern  cannot  hold 
another  stockholder  aatd  the  corporsr 
tion  for  selUng  him  more  than  his 
share  and  set  aside  such  sale.  Ck>nklin 
V.  United  Construction  Supply  Co.,  166 
N.  Y.  App.  Div.  284,  151  N.  Y.  Supp. 
624.  See  also  Stokes  v.  Continental 
Trust  Co.,  186  N.  Y.  285,  12  L.  B.  A. 
(N.  S.)  969,  9  Ann.  Cas.  738,  78  N. 
B.  1090. 

61  Tender    of   price    of   an   aliquot 


share  of  new  stock  is  not  required 
where  the  corporation  denies  the  right 
to  take  it,  asserting  that  such  right 
has  been  lost  by  delhy.  So'mmer  v. 
Armor  Gas  &  Oil  Co.,  71  N.  Y.  Misc. 
211,  128  N.  Y.  Supp.  382,  aff 'd  147  N. 
Y.  App.  Div.  91^,  131  N.  Y.  Supp. 
1144. 

Formal  demand  held  waived  by  re- 
fusal to  accept  subscription  on  ground 
of  ri^t.  Bates  v.  United  Shoe  Mach. 
Co.,  216  Fed.  140,  aff'g  decree  206 
Fed.  716. 

No  demand  to  participate  need  be 
made  where  there  is  no  notice  of  in- 
tention to  issue  increase.  Strickler  v. 
McEiroy,  45  Pa.  Super.  Ct.  165. 

6tSee  the  cases  above  cited;  and  see 
mbd.  XVI,  infra,  this  chapter. 

6S  They  are  not  enttiled  to  a  prefer- 
ential right  to  take  shares  canceled 
and  thus  turned  back  into  the  corpo- 
ration, such  not  being  an  increase  of 
stock.  That  right  applies  only  when 
new  stock  is  to  be  issued  for  money 
only.  Archer  v.  Hesse,  164  N.  Y.  App. 
Div.  493,  150  N.  Y.  Supp.  296. 

After  the  stock  has  been  issued  and 
reacquired  by  the  corporation,  the 
preferential  right  of  a  stockholder  to 
subscribe  does  not  apply.  Crosby  v. 
Stratton,  17  Colo.  App.  212,  68  Pac. 
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Where  a  statute  provides  that,  where  a  corporation  increases  its 
capital  stock,  or  the  par  value  of  its  stock,  the  new  shares  shall  be. 
allotted  pro  rata  to  the  stockholders  according  to  their  interests,  stock* 
holders  cannot  be  charged  a  bonus  on  increased  stock  to  which  they 
are  given  a  right  to  subscribe.^  But  a  bonus  demanded  by  a  corpora* 
tion  of  its  stockholders  for  the  privilege  of  subscribing  to  an  issue  of 
new  stock,  and  paid  by  them  under  protest,  cannot  be  recovered  back,; 
in  the  absence  of  duress.  And  it  has  been  held  that  a  denial  of  a 
stockholder's  right  to  the  new  shares  without  pa3anent  of  the  bonua 
does  not  constitute  duress,  since,  after  a  tender,  he  may  sue  and 
recover  the  market  value  of  the  stock,  and  with  this  sum  buy  other 
shares.** 

§  3463.  —  Transfer  or  devolution  of  "rights'^to  allotment.  A  stock- 
holder's  right  to  a  preference  in  subscribing  for  or  purchasing  the  new 


130.  See  also  this  chapter,  |  3479  as 
to  rights  in  unissued  stock;  and  §  3522 
as  to  disposal  of  treasury  or  forfeited 
stock. 

MIn  re  Cunningham's  Appeal,  108 
Pa.  8t.  546. 

Where  a  shareholder  is  entitled  to 
subscribe  to  an  increase  of  stock,  he 
cannot  be  compelled  to  pay  a  bonus 
for  the  privilege.  Action  on  the  part 
of  the  directors  in  causing  a  new 
issue  to  be  sold  to  the  highest  bidder 
is  generally  deemed  to  be  in  violation 
of  the  rights  of  stockholders.  It  is 
true  that  if  the  business  hi^s  been 
profitable  the  stock  may  be  worth 
more  than  par,  but  if  this  is  so  it  is 
due  to  the  original  investment  by  the 
stockholders,  and  no  hardship  results 
from  requiring  the  corporation  to  per- 
mit the  stockholders  to  share  propor- 
tionately in  the  fruits  of  the  increase. 
Hammond  v.  Edison  Illuminating  Co., 
131  Mich.  79,  100  Am.  St  Bep.  582, 
90  N.  W.  1040;  Electric  Co.  of  Amer- 
ica y.  Edison  Elec.  Illuminating  Co., 
200  Pa.  516,  50  Atl.  164. 

''Much  might  be  said,  and  consid- 
erable force  may  be  derived  from  the 
views  of  text-writers  and  from  the  ex- 
pressions in  opinions,  in  support  of  the 
propositibn    that    a    stockholder,    as 


against  an  outsider,  has  a  primary  or 
pre-emptive  right  to  subscribe  for  any 
increase  of  stock  made  by  the  corpora- 
tion. Thds  primary  or  pre-emptive 
right,  however,  to  subscribe  at  par  for 
increased  stock  which  is  to  be  issued 
at  par,  or,  where  the  value  of  the 
stock  is  greater  than  its  par  value,  and 
it  is  proposed  to  issue  it  at  its  greater 
price,  to  subscribe  for  it  at  such  price, 
in  preference  to  outsiders,  is  quite 
different  and  distinct  from  the  right 
here  elaimed,  which  is  that  of  a  stock- 
holder to  have  at  par  stock  which  is 
worth  or  eaa  be  sold,  in  the  interest 
and  for  the  benefit  of  the  corporation, 
to  others,  for  four  and  a  half  times  Its 
X>ar  value.  We  do  not  think,  in  the 
absence  of  any  statute  of  the  state 
conferring  such  right,  or  provision  in 
the  charter  of  the  corporation,  or  in 
the  resolution  authorizing  the  increase, 
or  of'  fraud  or  illegality  in  making  the 
increase,  that  this  contention  as  to  the 
right  of  a  stockholder  which  the  plain- 
tiff here  asserts  can  be  sustained  either 
in  law  or  in  reason."  Stokes  v.  Con- 
tinental Trust  Co.,  99  N.  Y.  App.  Div. 
377,  91  N.  Y.  Supp.  239. 

65  De  La  Cuesta  v.  Insurance  Co.  of 
North  America,  136  Pa.  St.  62,  658, 
0  L.  B.  A.  631,  20  Atl.  505. 
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stock,  when  the  capital  stock  of  a  corporation  is  increased,  may  be 
sold  or  assigned  by  him.**  When  shares  of  original  stock  are  sold  by 
the  holder  after  an  increase  of  the  capital  stock  has  been  voted,  the 
purchaser  acquires,  as  an  incident  to  the  stock,  the  same  right  to  a 
preference  in  subscribing  for  or  purchasing  the  new  stock  as  was 
possessed  by  the  transferrer;  ^  and  one  who  holds  a  certificate  with 
an  unlimited  power  of  attorney  indorsed  thereon  may  exercise  the 
rights,**  but  the  assignee  of  one  who  merely  appears  on  the  books  as 
a  stockholder,  but  is  not  one,  cannot  claim  any  right.** 

When  shares  of  stock  are  transferred  or  bequeathed  in  trust  to  pay 
the  income  to  a  person  for  life  (or  for  a  term  of  years),  and  the  cor- 
poration increases  its  capital  stock,  the  privilege  of  subscribing  for 
the  new  shares  is  appurtenant  to  the  old  stock,  and  does  not  belong 
to  the  life  beneficiaryJ*    If  the  trustee,  being  unable  to  subscribe  for 

66  Atkinfi  v.  Albree,  12  Allen  (Mass.)  sbaTe  of  tbe  new  stock.  Beal  Estate 
359;  Hammond  v.  Edison  Illuminating 
Co.,  131  Mich.  79,  100  Am.  St.  Bep. 
582,  90  N.  W.  1040;  Jones  v.  Concord 
&  M.  B.  B.,  67  N.  H.  119,  234,  68  Am. 
8t.  Bep.  650,  38  Atl.  120,  30  Atl.  614. 

As  to  failure  of  a  purchaser  of  the 
privilege  to  comply  with  the  terms  on 
which  the  stock  is  offered,  see  Sewall 
v.  Eastern  B.  Co.,  9  Cush.  (Mass.)  5. 

67  Baltimore  City  Passenger  By.  Co. 
V.  Hambleton,  77  Md.  341,  26  Atl.  279. 

Evidence  held  to  show  right  by 
transfer.  Schmidt  v.  Pritehard,  135 
Towu  240,  112  N.  W.  801.  See  also 
as  to  the  right  to  resist  reduction,  as 
passing  by  transfer.  Page  v.  American 
&  B.  Mfg.  Co.,  129  N.  Y.  App.  Div. 
846,  113  N.  Y.  Supp.  734. 

A  stockholder  who  transfers  his 
shares  is  not  entitled  to  subscribe  for 
a  subsequent  increase  of  capital  stock, 
but  the  transferee  is  entitled  to  do  so, 
under  a  statute  providing  that  stock* 
holders  at  the  time  of  an  increase  of 
stock  shall  be  entitled  to  a  pro  rata 
share  thereof.  Beal  Estate  Trust  Oo. 
V.  Bird,  90  Md.  229,  44  Atl.  1048. 

The  transferee's  rights  are  not  af- 
fected by  an  agreement  between  the 
transferrer  and  the  other  stockholders, 
of  which  he  has  no  notice,  waiving 
the  right  to  subscribe  for  a  pro  rata 


Trust  Co.  V.  Bird,  90  Md.  229,  44  Atl. 
1048. 

/'Where  proceeds  of  increase  to  be 
sold  to  employees  was  to  be  distrib- 
utable to  old  holders  and  it  was  in 
effect  a  mode  of  making  a  stock  divi- 
dend, the  transfer  of  old  stock  after 
making  increase  did  not  carry  the  sub- 
sequent accruals  of  payments  by  em- 
ployees.   Bowers  v.  Post,  209  Fed.  660. 

66  An  unlimited  power  of  attorney 
indorsed  on  the  certificate  enables  the 
holder  to  claim  a  right  of  subscription 
voted  to  holders  of  record  as  of  a  day 
certain,  and  it  should  either  be  in  the 
principal's  name  as  registered  holder 
or,  after  transfer  on  the  books,  in  the 
attorney's  name.  Bates  v.  United 
Shoe  Mach.  Co.,  216  Fed.  140,  afP'g 
decree  206  Fed.  716. 

69  Schmidt  v.  Marconi  Wireless  Tel. 
Co.,  86  N.  J.  L.  183,  90  Atl.  1017. 

TOHite's  Devisees  v.  Hite's  Ex'r,  93 
Ey.  257,  40  Am.  St.  Bep.  189,  20  8. 
W.  778  J  Atkins  v.  Albree,  12  Allen 
(Mass.)  359.  See  also  Spooner  v. 
PhilUps,  62  Conn.  62,  16  L.  B.  A.  461, 
24  Atl,  524,-  Gibbons  v.  Mahon,  4 
Mackey  (D.  C.)  130,  54  Am.  Bep.  262; 
Brown 's  Petition,  14  B.  I.  371,  51  Am. 
Bep.  397. 

Where  trustees  exchanged  6tock,  on 
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the  new  shares,  sells  his  right  to  subscribe,  the  money  received  is  to  be 
treated  as  the  new  shares  would  be  treated,  and  not  as  a  profit  on  the 
original  shares,  and  therefore  the  life  beneCciary  is  only  entitled  to 
the  income  therefrom.^ 

The  right  to  dividends,  including  stock  dividends,  as  between  life 
beneficiary  and  remainderman,  is  elsewhere  considered^' 


§  3464.  —  Bemedies  to  enforce  rtockholder 'g '  'rights"  to  allotment 
or  to  preserve  status.  If  the  right  to  a  preference  in  subscribing  for 
new  stock  is  denied  to  any  stockholder  by  the  corporation,  he  may 
maintain  a  special  action  of  assumpsit  against  it  to  recover  damages, 
for  the  case  is  within  the  established  doctrine  that  most  of  the  duties 
imposed  upon  a  corporation  by  law  raise  an  implied  promise  which, 
when  broken,  will  sustain  an  action  of  assumpsit.'''  The  measure  of 
damages  in  such  an  action  has  been  held  to  be  the  excess  of  the  market 
value  above  the  par  value  of  the  number  of  shares  he  was  entitled  to 
at  the  time  he  demanded  his  certificates  and  they  were  refused,  with 
interest  on  such  excess  up  to  the  time  when  judgment  is  renderedJ* 

If  a  corporation  denies  to  a  stockholder  the  right  to  subscribe  for  or 


the  consolidation  of  the  corporation 
with  another,  for  stock  in  the  consoli- 
dated company,  and  received  addi- 
tional certificates  to  represent  the  dif- 
ference in  value  of  the  old  stock  over 
the  new,  it  was  held  that  the  addi- 
tional stock  was  capital,  and  not  in- 
come, and  did  not  go  to  the  life 
beneficiary.  Clarkson  v.  Glarkson,  18 
Barb.   (N.  Y.)  646. 

71  Atkins  V.  Albree,  12  AUen  (Mass.) 
359;  Biddle's  Appeal,  99  Pa.  St.  278; 
Moss'  Appeal,  ,83  Pa.  St.  264,  24  Am. 
Bep.  164.  Compare,  however,  Wilt- 
bank's  Appeal,  64  Pa.  St.  256,  3  Am. 
Bep.  585. 

TSSee  infra,  this  chapter,  "IMvi- 
dends." 

78  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  Am.  Dee.  156:  And  see  Jack- 
son's  Adm'rs  v.  Newark  Plank -Boad 
Co.,  31  N.  J.  L.  277;  Beading  Trust 
Co.  V.  Beading  Iron-Works,  137  Pa. 
St.  282,  21  Atl.  169,  170;  Beese  v. 
Bank  of  Montgomery  County,  31  Pa. 
St.  78,  72  Am.  Dec.  726. 


The  stockholder  may  sue  and  hold 
directors  in  assumpsit  for  profits 
made  by  directors  in  taking  an  in- 
crease to  themselves  which  he  had  a 
right  to  take.  Strickler  v.  McElroy, 
45  Pa.  Super.  Ct.  165. 

In  an  action  by  a  stoekholder 
against  the  eorporation  to  recover, 
damages  for  depriving  him  of  his 
right  to  subscribe  for  new  shares, 
he  must  show  that  he  demanded 
shares  and  offered  to  subscribe  and 
pay  for  them  in  the  regular  manner. 
Bonnet  v.  First  Nat.  Bank,  24  Tex. 
Civ.  App.  613,  60  S.  W.  325. 

74  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  Am.  Dee.  156 ;  Stokes  v.  Conti- 
nental Trust  Co.,  186  N.  T.  285,  12 
L.  B.  A.  (N.  S.)  969,  9  Ann.  Cas.  738, 
78  N.  E.  1090. 

Holder  of  bonus  stock  issued  as 
paid  up  held  to  show  no  injury  when 
deprived  of  his  share  in  new  stock. 
Proctor  V.  Piedmont  Portland  Cement 
k  Lime  Co.,  134  Oa.  391,  67  S.  £.  942. 
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purchase  his  proportion  of  the  new  shares,  there  is  undoubtedly  a 
breach  of  trust,  as  well  as  a  breach  of  implied  contract,  and  if  the  cor- 
poration has  the  shares,  there  is  no  reason  why  the  stockholder  may 
not,  instead  of  suing  for  damages,  sue  in  equity  for  an  injunction  and 
to  enforce  his  right  to  subscribe  for  or  purchase  the  stockJ*  A  bill 
for  specific  performance  will  also  lie.''^  Limitation  on  such  suits  runs 
from  the  time  of  denial  of  the  right,  but  not  necessarily  from  the  time 
of  demand.*^  It  is  no  defense  that  similar  stock  might  have  been 
bought  in  the  market^*  or  that  a  change  in  control  will  result,  if 
plaintiff  gets  his  rightsJ^  Injunction  against  an  increase  which  will 
derange  the  relative  rights  and  status  of  stockholders  wrongfully  may 
be  had.**  Whenever  the  wrong  is  directly  to  the  corporation,  the 
stockholder  must  proceed  by  a  stockholders'  suit;  *^  but  unless  there  is 


76  See  Wells  v.  Green  Bay  &  M. 
Canal  Co.,  90  Wis.  442,  64  N.  W.  69; 
Dousman  v.  Wisconsin  A  L.  S.  Mjlning^ 
&  Smelting  Co.,  40  Wis.  418.  Compare, 
however,  Meredith  v.  New  Jersey 
Zinc  &  Iron- Co.,  55  N.  J.  Eq.  211,  37 
Atl.  539,  affM  56  N.  J.  Eq.  454,  41 
Atl.  1116. 

Where  the  directors  of  a  corpora- 
tion, upon  an  increase  of  the  capital 
stock,  disregard  the  right  of  stock- 
holders to  subscribe  for  the  new  stock, 
and,  for  the  purpose  of  securing  them- 
selves in  office  and  in  the  control  of 
the  corporation,  issue  the  3tock  to 
their  friends  for  less  than  its  par 
value,  defrauded  stockholders  may 
sue  in  equity  to  set  the  issue  aside 
and  enforce  their  rights,  and  to  en- 
join the  holders  of  the  stock  from 
voting  at  corporate  elections,  and  the 
corporation  from  receiving  their 
votes.  Way  v.  American  Grease  Co., 
60  N.  J.  Eq.  263,  47  Atl.  44. 

76  Specific  performance  decreed, 
where  a  new  company  had  meantime 
been  formed  but  only  to  cure  defec- 
tive organization.  Bennett  v.  Baum, 
90  Neb.  320,  133  N.  W.  439. 

Specific  performance  will  lie  where 
the  increased  stock  has  no  market 
value  and  cannot  be  purchased,  and 
where  hostile  officers  withhold  it  to 
retain  control.    Schmidt  v.  Pritchard, 


135  Iowa  240,  112  N.  W.  801.  Evi- 
dence held  sufficient  to  show  season- 
able application  and  right  in  plaintiif. 

77  The  statute  of  limitations  does 
not  begin  to  run  until  the  right  is 
denied.  Wells  v.  Green  Bay  &  M. 
Canal  Co.,  90  Wis.  442,  64  N.  W.  69. 

Limitations  will  run  against  a  suit 
for  a  pro  rata  subscription  even 
though  the  necessary  demand  for  it 
was  not  made.  Steams  v.  John  H. 
Hibben  Dry  Goods  Co.,  31  Ohio  Cir. 
Ct.  270. 

TiThe  stockholder  is  not  deprived 
of  his  remedy  by  the  fact  that  he 
might  have  bought  similar  stock  in 
the  market  instead  of  enforcing  his 
right  to  subscribe.  Bates  v.  United 
Shoe  Machinery  Co.,  206  Fed.  716, 
afF'd  216  Fed.   140. 

79  Schmidt  v.  Pritc^ard,  135  Iowa 
240,  112  N.  W.  801. 

SO  Injunction  will  not  be  granted 
against  an  illegal  increase  .merely 
feared,  or  at  the  instance  of  a 
stranger.  Smyth-Wales  v.  John  M. 
Smyth  Co.,  190  111.  App.  66. 

Stockholders  may  join  in  a  bill  to 
enjoin  new  issue  without  right  to 
them  to  subscribe.  Snelling  y.  Bieh- 
ard,  166  Fed.  635. 

tl  Proctor  V.  Piedmont  Portland  Ce- 
ment ft  Lime  Co.,  134  Ga.  391,  67  & 
E.  942. 
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such  a  wrong  the  suit  must  be  an  individual  one.**  An  injunction 
may  be  had  against  exacting  illegal  conditions  to  the  privilege  of 
sharing  in  an  increased  issue  ;^  or  damages  may  be  recovered  for 
refusing  the  right  to  subscribe  except  on  such  conditions.^ 

§  3466.  Sale  of  increase  by  corporation.  Of  course,  the  increased 
stock  may  be  sold  by  the  corporation,  like  its  original  unissued  stock, 
if  the  stockholders  consent  or  waive  their  privilege.**  And  a  sale  of 
the  same  is  sometimes  provided  for  by  statute.**  Thus  it  is  sometimes 
provided  that  when  a  corporation  increases  its  capital  stock,  and  the 
new  stock  is  worth  more  than  par,  it  shall  be  sold  at  public  auction  to 
the  highest  bidders,*''  or  that  so  much  of  the  new  stock  as  is  not  sub- 
scribed for  or  purchased  by  the  stockholders  in  pursuance  of  their 
privilege  shall  be  so  sold.  The  statutory  provisions  in  this  respect  must 
be  followed.**  It  has  been  said,  independently  of  any  statutory  pro- 
vision, that  new  stock  not  taken  by  the  stockholders  should  be  sold  at 


Stockholders '  3uit  for  an  injunction 
lies  to  prevent  unlawful  increase.  Ma- 
con Gas  Co.  V.  Bichter,  143  Ga.  397, 
8$  8.  E.  112. 

As  to  such  suits,  see  infra,  this 
chapter,  subd.  xxxn. 

88  The  corporation  cannot  complain 
that  an  increase  wajs  not  allotted  to 
holders  entitled  to  share  in  it.  V^aters 
V.  Horace  V^Taters  &  Co.,  130  N.  Y. 
App.  Div.  678,  115  N.  Y.  Supp.  432, 
afP'd  201  N.  Y.  184,  94  N.  E.  602. 

Stockholders  cannot  complain  deriv- 
atively of  a  purchase  of  treasury  btock 
which  did  not  harm  the  corporation. 
Dusenberry  v.  Sagamore  Development 
Co.,  164  N.  Y.  App.  Div.  573, 150  N.  Y. 
Supp.  229. 

So  where  cancelled  stock  was  reis* 
3ued.  Archer  v.  Hesse,  164  N.  Y.  App. 
Div.  493,  150  N.  Y.  Supp.  296. 

S3  Cunningham 's  Appeal,  108  Pa.  St. 
546. 

84  De  La  Cuesta  v.  Insurance  Co.  of 
North  America,  136  Pa.  St.  62,  20 
Atl.  508,  26  Wkly.  Notes  Cas.  384. 

86  This  necessary  and  well  accepted 
proposition  is  impliedly  sustained  by 
the  citations  in  the  preceding  sec- 
tions.    S  3462,  supra. 


86  Ohio  Ins.  Co.  v.  Nunnemacher,  15 
Ind.  294;  Smith  v.  Franklin  Park 
Land  &  Improvement  Co.,  168  Mass. 
345,  47  N.  E.  409;  Attorney  General 
V.  Boston  &  "Mi.  B.  B.,  109  Mass.  99; 
Meredith  v.  New  Jersey  Zinc  &  Iron 
Co.,  56  N.  J.  Eq.  454,  41  Atl.  1116, 
aflP'g  55  N.  J.  Eq.  211,  37  Atl.  539. 

87  See  Attorney  General  ▼.  Boston 
ft  M.  B.  B.,  109  Mass.  99. 

88  Under  a  statute  providing  that, 
when  a  corporation  Increases  its  capi- 
tal stock,  the  shares  not  taken  by  the 
stockholders  shall  be  sold  by  the  di- 
rectors ''at  public  auction,"  a  pri- 
vate sale,  so  long  as  it  is  executory, 
is  void,  and  a  purchaser  of  shares  at 
a  private  sale  cannot  compel  the  isdue 
of  certificates  therefor.  Smith  v. 
franklin  Park  Land  &  Improvement 
Co.,  168  Ma3s.  345,  47  N.  E.  409. 

Under  a  statute  providing  that, 
when  a  corporation  shall  increase  its 
capital  stock  each  stockholder  may 
take  his  prdportion,  and  the  shares 
not  so  taken  "may  be  sold  or  issued 
in  3uch  manner  as  its  stockholders 
may  by  vote  direct,"  etc.,  the  stock- 
holders must  direct  the  manner  of 
sale,  and  cannot  delegate  this  power 
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public  auction,^  but  it  would  seem  that  this  is  a  matter  within  the 
discretion  of  the  corpofration  unless  it  is  controlled  by  some  express 
statutory  provision.  To  hold  otherwise  is  judicial  l^islation.  It  is 
common  to  pass  a  resolution  authorizing  the  directors  to  dispose  of 
any  such  stock  not  taken  up  by  the  stockholders  in  such  manner  as 
the  directors  shall  deem  best  for  the  corporation ;  but  it  has  been  held 
that  directors  cannot  sell  to  themselves  under  such  a  resolution  after 
a  long  time.*^ 

It  has  been  held  that,  when  new  stock  in  a  corporation  is  created 
and  sold  at  a  premium,  the  premium  is  the  property  of  the  stock- 
holders,^^ but  this  is  not  the  law  unless  it  is  so  agreed  or  provided  by 
statute.** 

§3466.  Status  and  liabilities  of  increased  stock.  Certain  ques- 
tions arise  because  of  the  manner  of  issuing  the  stock,  which  require 
treatment  apart  from  that  given  generally  to  all  stock.** 

The  contract  of  subscription  for  increased  stock  has  been  considered 
in  a  former  section,**  and  the  liability  of  a  corporation  in  damages 
arising  out  of  an  overissue  of  stock  will  be  considered  in  subsequent 
sections.** 

Where  a  corporation  has  power  to  increase  its  stock,  an  additional 
issue  under  such  power  and  a  distribution  thereof  among  existing 
stockholders,  pro  rata,  although  the  stockholders  make  no  payment 
therefor,  does  not  in  itself  inflict  injury  either  upon  the  corporate 
creditors  or  the  corporation.  Creditors  will  not  be  heard,  therefore, 
to  complain  of  such  act.** 


to  an  officer.  Smith  v.  Franklin  Park 
Land  &  Improvement  Co.,  16S  Mass. 
345,  47  N.  E.  409. 

•Sin  re  Wheeler,  2  Abb.  Pr.  N.  S. 
(N.  Y.)  361.  • 

MA  resolution  for  increase  author- 
izing directors  in  their  discretion  to 
dispose  of  what  remained  undisposed 
of,  does  not  sanction  issuance  to 
themselves  at  par  of  all  that  remains 
unissued  nine  years  later  when  it  has 
advanced  to  three  or  four  times  par 
value.  Striekler  v.  McElroy,  45  Pa. 
Super.  Ct.  165. 

M  State  V.  Franklin  Bank  of  Colum- 
bus, 10  Ohio  91,  97. 

M  Under  a  statute  providing  that, 
whenever  a  corporation  shall  increase 
its  capital  stock,  the  shares  not  taken 


by  the  stockholders  may  be  sold  or 
issued  in  such  manner  as  the  stock- 
holders shall  by  vote  direct,  but  no 
shares  shall  be  sold  for  less  than  their 
par  value,  a  stockholder  who  has  not 
taken  his  proportion  of  new  shares  of 
stock  so  issued  has  no  right  to  a  pre- 
mium obtained  on  a  sale  thereof  pur- 
suant to  a  vote  of  the  stockholders, 
unless  the  vote  so  provides.  Mason 
V.  Davol  Mills,  132  Mass.  76. 

MSee  generally  Chap.  17,  on  Sub- 
scriptions, and. this  chapter. 

M I  3461,  supra. 

N  See  ii  3467-3469,  infra,  this  chap- 
ter, as  to  rights  and  liabilities  arising: 
out  of  overissue. 

M  Great  Western  Min.  ft  Mfg.  Co. 
V.  Harris'  Estate,  111  Fed.  38. 
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By  statute  in  some  jnrisdietionB, — ^New  York,  for  example, — the 
stockholders  of  a  corporation  are  subjected  to  individual  liability  for 
the  debts  of  the  corporation  until  the  full  amount  of  the  capital  stock 
is  paid  in  and  a  certificate  stating  such  fact  recorded/ and  the  statute 
applies  to  an  increase  of  capital  stock  as  well  as  to  orig^al  stock. 
As  to  the  increase,  however,  it  only  applies  to  the  holders  of  that  stock. 
When  the  original  capital  stock  of  a  corporation  is  fully  paid  in,  and 
a  certificate  filed  stating  the  amount  thereof  and  the  fact  of  payment, 
as  required  by  a  statute  imposing  individual  liability  upon  stock- 
holders for  debts  of  the  corporation  until  this  is  done,  the  individual 
liability  of  the  holders  of  the  original  stock  is  then  at  an  end,  and  can- 
not be  revived  by  a  subsequent  increase  of  the  capital  stock.  The 
holders  of  the  original  stock  of  a  corporation,  therefore,  are  not  liable 
thereon  because  of  a  failure  to  pay  in  the  increased  capital  stock.  The 
liability  rests  solely  on  the  holders  of  the  increased  stock.^ 

EVen  when  a  corporation  is  authorized  to  increase  its  capital  stock, 
it  may  do  so  under  such  circumstances  as  to  perpetrate  a  fraud  upon 
the  public,  and  in  such  a  case,  not  only  the  corporation,  but  its  original 
stockholders  and  officers  as  well,  may  be  liable  therefor.  If  the 
directors  and  a  majority  of  the  stockholders  of  a  corporation,  knowing 
it  to  be  insolvent,  enter  into  a  scheme  to  fraudulently  increase  its 
capital  stGfiek,  representing  and  pretending  that  it  is  not  indebted,  and 
that  the  increase  is  for. the  purpose  of  enabling  it  to  enlarge  its  busi- 
ness, and  that  it  has  been  and  is  prosperous  and  successful,  and  thereby 
induce  persons  to  purchase  and  pay  for  the  new  stock,  the  corporation 
and  the  guilty  directors  and  stockholders  are  liable  for  the  damages 
sustained  by  the  purchasers  by  reason  of  the  conspiracy  and  fraud. 
The  corporation  is  liable  because  the  increase  is  a  corporate  act,  and 
the  directors  and  stockholders  are  liable  because  of  their  participa- 
tioti.w 

In  respect  to  national  bank  shares,  it  has  been  held  that  they  are 
not  *'stock"  subject  to  taxation  until  the  increase  has  been  certified 
by  the  comptroller.^^ 

When  new  members  have  been  inducted  into  a  corporation  they  have 
a  right  to  sue  for  unlawful  alienation  of  its  property.* 

97  Griffith  V.  Green,  129  N.  T.  517,  *  9e  Charleston  v.  Peoples  Nat.  Bank, 

29  N.  E.  838;  Veeder  v.  Mudgett,  95  5  8.  0.  103,  22  Am.  Bep.  1. 

N.  Y.  295.  INew  members  of  nonstock  society 

MDorsey  Maeh.  Co.  y.  MeCalfrey,  held  entitled  to  sue  for  rescission  of 

139  Ind.  545,  47  Am.  St.  Bep.  290,  38  unlawful    alienation    of  its   property. 

K.  £.  208.  German  Corp.  of  Negaunee  v.  Negau- 
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§3487.  Overissues  aM  unantiuirised  iiicraase— In  g  Where 

the  corporation  has  previously  issued  stock  to  the  entire  authorized 
limit,  it  cannot  of  coarse  issue  additional  stock.*  And  an  agreement 
to  issue  stock  when  there  is  no  power  to  issue  the  same  is  illegal  and 
void.'    What  does  so  issue  is  not  9tock> 

To  constitute  an  overissue,  within  this  rule,  there  must  be  an  issue 
of  stock  in  excess  of  the  amount  authorized.  When  a  corporation 
which  has  already  issued  the  full  amount  of  its  stock  accepts  a  sur- 
render of,  or  purchases,  or  forfeits  the  shares  of  one  of  the  stock- 
holders, and  afterwards  reissues  the  same,  this  does  not  constitute  an 
overissue.'^  Nor  is  there  an  overissue  where  a  corporation  issues  new 
certificates  of  stock  in  lieu  of  other  certificateSj  properly  issued,  which 
have  been  lost  or  destroyed,^  or  when  issue  is  made  without  permitting 
shareholders  to  subscribeJ 

The  first  issue  must  really  be  an  issue  to  put  this  rule  into  force.* 
If  a  corporation  undertakes  to  increasiB  its  capital  stock  without 
authority,  and  issues  certificates  for  the  additional  stock,  or  if  its  ofiB- 
cers  or  agents  fraudulently  issue  certificates  in  excess  of  the  amount 
authorized^  the  corporation,  as  we  shall  hereafter  see,  may  be  liable  in 
damages  to  bona  fide  purchasers  of  the  certificates.^    The  increase  and 


nee  German  Aid  Society,  172  Mich. 
650,  138  N.  W.  343. 

« First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  87  Am.  St.  Bep.  841,  8(5 
N.  W.  604. 

Stock -beyond  the  charter  limit  is 
invalid  (Comp.  Laws  1909,  §1285). 
Priiitt  V.  Oklahoma  Steam  Baking  Co., 
$9  Okla.  509,  135  Pac.  730. 

8  Anthony  V.  Household  Sew.  Mach. 
Co.,  16  B.  L  571,  5  L.  B.  A.  5-75,  18 
Atl.  176. 

4  A  certificate  for  which  another 
has  been  issued  and  which  thus 
amounts  to  an  overissue  is  not  stock. 
New  York  &  E.  Telegraph  &  Tele- 
phone Co.  V.  Great  Eastern  Tel.  Cb., 
74  N.  J.  Eq.  221,  69  Atl.  528,  afP'd  75 
N.  J.  Bq.  297,  72  Atl.  1119. 

A  fraudulently  overissued  certifi- 
cate cannot  be  regarded  as  a  certifi- 
cate of  stock,  and  estoppel  of  the  cor- 
poration to  deny  that  it  was  goes  only 
to  a  right  of  action  and  does  not  make 
it  a  certificate.    Smith  v.  Worcester  So 


S.  St.  B.  Co.,  224  Mass.  564,  113  N.  £. 
462. 

swells  V.  Thompson  Mfg.  Co.,  54 
Mo.  App.  41. 

6Kinnan  v.  Forty-Second  St.  M.  & 
St.  N.  Ave.  By.  Co.,  1  N.  Y.  Misc.  457, 
21  N.  Y.  Supp.  789,  140  N.  Y.  183,  35 
N.  E.  498. 

7  It  is  not  ultra  vires  for  the  cor- 
poration to  aell  unissued  stock  from 
its  treasury  without  permitting  share- 
holders to  siibscribe.  Waters  v.  Hor- 
ace Waters  &  Co.,  130  N.  Y.  App.  Div. 
678,  115  N,  Y.  Supp.  432,  afl*'d  201 
N.  Y.  184,  94  N.  E.  602. 

8  A  subscription  and  issue  following 
a  sham  subscription  for  the  whole 
amount  is  not  thereby  made  an  over- 
issue. Gordon  v.  Cummings,  78  Wash. 
515,  139  Pac.  489. 

•  New  York  A  N.  H.  B.  Co.  v. 
Schuyler,  34  N.  Y.  30.  See  this  chap- 
ter, I  3486  et  seq.,  infra,  as  to  liability 
for  overissues. 

An   innocent   holder   of   an   illegal 
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the  certificates,  however,  are  void  because  of  the  fact  that  it  is  beyond 
the  powers  of  the  corporation  to  create  and  issue  the  additional  stock, 
and  the  holders  of  the  certificates,  therefore,  whether  they  be  the 
original  holders  or  their  bona  fide  transferees,  do  not  become  stock- 
holders,^^ except,  under  some  circumstances,  as  to  creditors,^^  nor  can 
they  be  relieved  by  an  issue  of  stock.^*    An  unauthorized  increase  of 


issue  haa  8  right  of  action  against  the 
corporation  for  reimbursement.  Hob- 
son  v.  Marsh,  69  Wash.  326,  124  Pac. 
912. 

One  who  loaned  money  to  an  officer 
on  a  fair  looking  but  spurious  over- 
issued certificate  may  recover  from 
the  corporation  for  resultant  loss. 
Dayey  v.  Newell-Morse  Royalty  Co., 
169  Mo.  App.  565,  154  S.  W.  147. 

The  corporation  iq  Uable  In  dam- 
ages  for  tort  to  a  bona  fide  taker  of 
spurious  overissued  stock  put  out  by 
its  officers  fraudulently  and  negli- 
gently. National  Bank  of  Webb  City 
V.  Newell-Morse  Boyalty  Co.,  259  Mo. 
637,  168  8.  W.  699. 

Par  value  may  be  allowed  where 
there  is  no  market  value  and  the 
assets  equal  or  exceed  the  capital 
stock..  National  Bank  of  Webb  City 
V.  Newell-Morse  Boyalty  Co.,  259  Mo. 
637,  168  e.  W.  699. 

10  Scoville  V.  Thayer,  105  TJ.  S.  143, 
26  L.  Ed.  968 ;  New  York  ft  N.  H.  B. 
Co.  V.  Schuyler,  34  N.  Y.  30;  Page 
V.  Austin,  10  Can.  Sup.  Ct.  132. 

If  a  statute  authorizing  an  increase 
of  capital  stock  requires  that  the  full 
amount  of  the  original  capital  stock 
shall  be  first  paid  in,  an  attempted 
increase  before  fulfillment  of  this  con- 
dition is  void.  Page  v.  Austin,  10 
Can.  Sup.  Ct.  132. 

The  fact  that  a  person  has  paid 
money  to  a  corporation  for  increased 
shares  of  capital. stock  does  not  make 
him  a  3tockholder,  where  the  increase 
was  unauthorized.  Schierenberg  v. 
Stephens,  32  Mo.  App.  314. 

As  to  the  effect  of  a  statutory  or 
constitutional  provision  that  no  cor- 


poration shall  issue  stock  except  for 
money,  labor  done,  or  money  or  prop- 
erty actually  received,  and  that  a  fic- 
titious increase  of  stock  shall  be  void, 
^ee  Spring  Co.  v.  Knowlton,  103  TJ. 
S.  49,  26  L.  Ed.  347;  Grant  v.  Bast 
&  W.  B.  Co;  of  Alabama,  54  Fed.  569; 
Knowlton  v.  Congress  &  E.  Spring  Co., 
i4  Blatchf.  364,  Fed.  Cas.  No.  7,903; 
Fitzpatrick  v.  Dispatch  Pub.  Cb.,  83 
Ala.  604,  2  So.  727 ;  Stein  v.  Howard, 
65  Cal.  616,  4  PAc.  662;  Michigan 
Southern  Ss  N.  I.  B.  Co.  v.  Auditor 
General,  9  Mich.  448. 

Cemetery  share  certificates,  analo- 
gous to  stock,  are  good  in  a  bona  fide 
pledgee's  hands,  where  an  officer  in- 
trusted with  signed  blanks  to  facili- 
tate reissue  on  surrender  of  original 
certificates,  fraudulently  makes  them 
out  in  his  own  name  without  any  cor- 
responding surrender  and  pledges 
them.  The  liability  of  the  corpora- 
tion is  that  of  respondeat  superior  for 
tort.  American  Exch.  Nat.  Bank  v. 
Woodlawn  Cemetery,  120  N.  Y.  App. 
Div.  119,  105  N.  Y.  Supp.  305,  rev'd 
194  N.  Y.  116,  87  N.  E.  107,  on  the 
ground  that  such  certificates  were  non- 
negotiable  promises  to  pay  money,  and 
that  the  pledgee  took  subject  to  all 
equities. 

11  See  §  3469,  infra,  as  to  estoppel 
and  ratification. 

II  If  all  the  authorized  stock  is  out- 
standing; new  stock  in  lieu  of  that 
unlawfully  transferred  cannot  be 
awarded  to  the  rightful  owner.  Leurey 
V.  Bank  of  Baton  Bouge,  131  La.  30, 
Ann.  Cas.  1913  E  1168,  58  So.  1022. 

Courts  will  not  decree  relief  which 
would  entail  an  overissue;  but  a  eredi- 
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capital  stock  is  none  the  less  void  because  made  by  unanimous  agree- 
ment among  the  stockholders^  and  under  an  honest  misapprehenKian 
as  to  their  powers.*' 

It  follows  thaty  when  an  increase  of  the  capital  stock  of  a  corporation 
is  unauthorized,  the  holders  of  certificates  for  the  new  stock  cannot 
vote  the  siame  at  corporate  meetings.  If  they  undertake  to  do  so,  the 
votes  are  void.**  And  subscriptions  for  the  new  stock  are  absolutely- 
void,  both  as  between  the  corporation  and  the  subscribers,**  and,  sub- 
ject to  some  limitation,  even  as  against*  creditors.** 

Certificates  of  stock  issued  by  the  officers  or  agents  of  a  corporation 
in  excess  of  its  authorized  capital  stock  will  be  canceled  at  the  suit  of 
the  corporation,  or  at  the  suit  of  a  stockholder  on  behalf  of  himself 
and  the  other  stockholders,  if  the  corporation  refuses  to  suie,*'  unless 
the  remedy  is  barred  by  laches  or  elements  of  estoppel.** 

An  unauthorized  increase  of  stock  does  not  affect  the  validity  of  the 
original  stock,**  and  the  shares  first  transferred  and  reissued  are  good, 
where  a  double  reissue  is  made ;  **  but  where  an  increase  is  attempted 


tor  can  be  relieved  against  his  debtor 
by  &  conditional  issue  of  surrenderable 
certificates  to  be  held  by  the  corpora- 
tion. Parkhurst  v.  Almy,  222  Muss. 
27,  109  N.  K  733. 

18  People  V.  Parker  Vein  Coal  Co., 
10  How.  Pr.  (N.  Y.)  643. 

H  Humboldt  Driving  Park  Ass'n  v. 
Stevens,  34  Neb.  528,  33  Am.  St.  Bep. 
654,  52  N.  W.  568. 

15  Bose-Meehan  Brake  Shoe  Foundry 
Co.  V.  Southern  Malleable  Iron  Co., 
72  Fed.  95^;  Laredo  Improvement  Co. 
V.  Stevenson,  66  Fed.  633;  Cartwright 
v.  Dickinson,  88  Tenn.  476,  7  L.  B.  A. 
706,  17  Am.  St.  Bep.  910,  12  S.  W. 
1030;  Kampman  v.  Tarver,  87  Tex. 
491,  29  6.  W.  768.  See  also  ScoviUe  v. 
Thayer,  105  U.  S.  143,  26  L.  Ed,  968; 
Clark  v.  Turner,  73  Ga.  1;  Burrows  v. 
Smith,  10  N.  Y.  550;  Lathrop  v.  Knee- 
land,  46  Barb.  (N.  Y.)  432;  Union  B. 
Co.  V.  Sneed,  99  Tenn.  1,  47  S.  W. 
89,  41  S.  W.  364 ;  Level  Land  Co.  No. 
3  V.  Hayward,  95  Wis.  109,  69  N.  W. 
567;  Mackley's  Case,  1  Ch.  Div.  247. 

16  S  3469,  infra. 

17  New  York  ft  N.  H.  B.  Co.  v. 
Schuyler,  34  N.  Y.  30.     A3  to  stock- 


holders' suits  see  infra  this  chapter, 
subds.  XXXI  and  xxxn.^ 

The  corporation  may  sue  for  can- 
cellation of  stock  which  defendant  as 
its  counsel  and  chairman  of  its  board 
caused  to  be  issued  to  himself  with- 
out authority.  In  such  action  the  re- 
organization committee  which  formed 
the  corporation  is  not  a  necessary 
party.  United  States  Light  ft  Heat 
Corporation  v.  Walker,  94  N.  Y.  Misc. 
687,  158  N.  Y.  Supp.  664,  aflP'd  175 
N.  Y.  App.  Div.  929,  161  N.  Y.  Supp. 
1148. 

IS  Where  the  holder  of  a  portion  of 
the  preferred  stock  of  a  bridge  com- 
pany failed  to  complain  of  an  over- 
issue of  stock,  greatly  in.  excess  of  the 
amount  required  to  build  the  bridge, 
for  nearly  »ix  years  after  the  issue  of 
the  stock,  it  was  held  that  his  right 
to  have  the  excessive  stock  canceled' 
was  lost  by  laches.  Jutte  v.  Hutchin- 
son, 189  Pa.  St.*  218,  42  Atl.  123. 

See  §  3469,  infra. 

19Byers  v.  Bollins,  13  Colo.  22,  21 
Pac.  894. 

SO  The  reissue  of  a  certificate  in  full 
for  one  hundred  and  fifty-nine  shares 
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beyond  the  authorized  amount,  the  vdiole  of  such  increase  is  void.*^ 


§3468. ---Effec^ofinfOjniuJitiesandirree^alaritie^  As 

was  stated  before,  since  legislative  authority  is  necessary  to  enable  a 
corporation  to  increase  its  capital  stock,  the  increase,  when  authorized, 
cannot  be  legally  accomplished  except  in  the  mode  and  subject  to  the 
limitations,  if  any,  prescribed  by  the  legislature.**  To  be  legal  as 
against  tke  state,  the  increase  must  be  voted  and  made  in  the  mode 
and  with  the  formalities  prescribed  by  the  legislature  in  authorizing 
it.  Thus,  Mf  the  statute  authorizing  an  increase  of  stock  requires 
notice  of  the  intended  increase  to  be  publishec^,  and  this  formality  is 
omitted,  the  secretary  of  state  may  properly  refuse  to  file  the  certifi- 
cate which  the  statute  requires  to  be  filed.**  Informalities  and  irregu- 
larities may  also  render  an  increase  of  stock  invalid  as  against  original 
stockholders  who  are  not  estopped  by  participation  or  acquiescence.** 

There  is  a  distinction  between  issues  without  compliance  with 
imperative  or  prohibitory  laws,  and  those  which  deviate  from  statutes 
which  merely  prescribe  a  procedure  without  making  it  obligatory.  The 
former  is  void  and  the  latter  is  voidable  as  to  the  subscriber  or  pur- 
chaser.** *  And  if  the  rights  of  creditors  are  not  involved,**  infor- 
malities or  irregularities,  if  they  consist  in  the  omission  of  essential 
steps  prescribed  by  the  statute  authorizing  the  increase,  will  entitle 
subscribers  for  the  increased  stock  to  avoid  their  subscriptions  and 
recover  what  they  have  paid  thereon,  unless  they  are  estopped.*^ 

after  ten  shares  had  been  sold  and         85  Steele  y.  Hughes,  104  Ark.  517, 


transferred  and  reissued  does  not  af- 
fect the  validity  of  the  ten  shares 
or  the  title  to  them.  O'Dwyer  v. 
Yerdon,  115  N.  Y.  App.  Div.  37,  100 
N.  Y.  Supp.  588,  aff'd  190  N.  Y.  605, 
83  N.  E.  1128. 

Ilf  a  corporation  is  authorized  to 
increase  its  capital  stock  to  an  amount 
not  exceeding  double  its  originally  au- 
thorized stock,  and  it  increases  it  to  a 
larg^er  amount,  the  entire  increase  is 
void.  Laredo  Improvement  Co.  v. 
Stevenson,  66  Fed.  633;  Eampman  v. 
Tarver,  87  Tex.  491,  29  S.  W.  768. 

aa  §1  3459,  3460,  supra. 

88  State  V.  McGrath,  86  Mo.  239. 

84  See  Jones  v.  Concord  &  M.  B.  B., 
67  N.  H.  119,  234,  68  Am.  St.  Bep.  650, 
38  Atl.  120,  30  Atl.  614,  and  cases  in 
the  notes  following. 


149  S.  W.  336;  ScoviUe  v.  Thayer,.  105 
U.  S.  143,  26  Ij.  Ed.  968;  American 
Tube  Workji  v.  Boston  Mach.  Co.,  139 
Mass.  5,  29  N.  E.  63. 

Where  an  amendment  of  the  articles 
of  incorporation  is  necessary  to  au- 
thorize an  increase  of  capital  stock, 
and  a  statute  declares  that  an  amend- 
ment of  article^  of  incorporation  shall 
be  inoperative  until  a  certificate  of  the 
same  13  left  for  record  in  a  certain 
office,  an  increase  before  such  a  cer- 
tificate is  left  for  record  is  invalid. 
Wood  V.  Union  Gospel  Church  Bldg. 
Ass'n,  63  Wis.  9,  22  N.  W.  756. 

86  See  i  3469,  infra. 

87  Tillinghast  v.  Bailey,  86  Fed.  46 ; 
Brown  v.  Tillinghast,  84  Fed.  71;  Lin- 
coin  V.  New  Orleans  Exp.  Co.,  45  La. 
Ann.  729,  12  So.  937;  Union  B.  Co.  v. 
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In  any  case,  a  sobetantial  oompliance  with  the  provisions  of  the 
statute  in  voting  or  making  an  increase  of  stock  is  all  that  is  required.** 
Mere  technical  objections  cannot  be  set  up  by  a  subscriber  for  the 
additional  stock,  to  escape  liability  on  his  subscription/ 


Sneedy  99  Teniu  1,  47  S.  W.  89,  41 
8.  W.  364;  Page  v.  Av^itin,  10  Can. 
8up.  Ct.  132. 

In  an  action  on  a  Bubscription  for 
Btock,  where  the  amount  of  stock  was 
fixed  by  the  charter  of  the  corpora* 
tion,  with  a  proviso  that  additional 
stock  might  be  issued  when  directed 
by  the  president  and  directors,  it  was 
held  that  the  fact  that  the  whole 
amount  of  the  original  stock  had  been 
issued,  and  that  the  issue  of  additional 
stock  had  not  been  directed  by  the 
president  and  directors,  was  a  good 
defense.  McCord  y.  Ohio  A  M.  B.  Co., 
13  Ind.  220. 

The  increase  must  be  authorized  by 
the  stockholder^  as  required  by  the 
statute,  or  it  will  be  invalid.  Winters 
y.  Armstrong,  37  Fed.  508;  Nichols  v. 
Stephens,  32  Mo.  App.  330. 

Where-  a  statute  provided  that  the 
capital  stock  of  a  corporation  could 
be  increased  only  upon  public  notice 
for  thirty  days  of  a  meeting  of  stock- 
holders,  a  stockholders'  meeting  held 
in  accordance  with  the  notice,  a  vote 
on  the  proposed  increase,  a  certificate 
of  proceedings  duly  signed  and  veri- 
fied, and  a  filing  of  the  certificate  in 
the  office  of  the  secretary  of  state, 
and  declared  that,  when  the  certifi- 
cate should  be  so  filed,  the  capital 
stock  should  be  increased  83  therein 
set  forth,  it  was  held  that  increased 
stock  could  have  no  validity  until  full 
compliance  with  the  provisions  of  the 
statute,  and,  therefore,  that  a  pur- 
chaser of  the  increased  stock  could 


poration,  as  required  by  statute,  the 
book  of  minutes  of  the  meeting,  and 
the  certificate,  showing  that  more 
than  two-thirds  of  the  stockholders 
appeared  in  person  or  by  proxy,  and 
voted  for  the  increase,  was  held  sufifi- 
cient  to  establish  regularity  of  the 
meeting  as  against  a  subscriber  for 
the  increased  stock.  CujkendaU  v. 
Bouglsji,  19  Hun  (N.  Y.)  577. 

The  Connecticut  statute  requiring  a 
corporation,  on  increasing  ita  capital 
stock,  to  file  a  certificate  of  the  in- 
crease with  the  secretary  of  state  aad 
town  clerk,  is  intended  primarily  for 
the  benefit  of  the  public,  and  its  fail- 
ure to  file  the  same  does  not  render  a 
subscription  for  increased  stock  in- 
valid as  between  the  corporation  and 
the  subscriber.  Barrows  v.  Natchaug 
Silk  Co.,  72  Conn.  658,  45  Atl.  951. 

As  to  ratification,  waiver  and  estop- 
pal,  see  13469,  infra. 

M  Where  a  statute  required  a  Cer- 
tificate of  a  meeting  of  stockholders 
for  the  purpose  of  increasing  the  capi- 
tal stock  of  a  corporation  to  be 
'' acknowledged '^  by  the  chairman,  it 
was  held  sufficient  where  a  certificate 
recited  that  it  was  '^eubscribed  and 
sworn  to"  before  a  justice  of  the 
peace,  by  the  chairman,  instead  of  be- 
ing ''acknowledged."  CuykendaU  v. 
Douglas,  19  Hun  (N.  Y.)  577. 

Under  a  statute  providing  that,  in 
proceedings  to  increase  the  capital 
stock  of  a  corporation,  a  certificate 
shall  be  filed  showing  "the  amount 
of  capital  actually  paid  in,"  it  waa 


rescind   and   recover   the   price  paid,    'held  that  a  certificate  that  the  whole 


Lincoln  v.  New  Orleans  Exp.  Co.,  45 
La.  Ann.  729,  12  So.  937. 

In  the  absence  of  any  evidence  that 
due  and  sufficient  notice  was  not  given 
to  all  the  stockholders  of  a  meeting 
to  increase  the  capital  stock  of  a  eor- 
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of  the  capital  stock  "has  been  sold, 
and  all  but  $ —  paid  in,"  was  suffi- 
cient. Moosbrugger  v.  Walsh,  89  Hun 
(N.  Y.)  564,  35  N.  Y.  Supp.  550. 

M  Kansas  City  Hotel  Co.  v.  Hunt,  57 
Mo.  126. 
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When  a  national  bank  increases  its  capital  stock,  as  authorized  by 
the  National  Bank  Act,  the  certificate  of  the  comptroller  of  the  cur- 
rency is  conclusive  as  to  the  regularity  of  the  proceedings,  and  a  sub- 
scriber for  the  increased  stock  cannot  avoid  his  subscription  and 
recover  what  he  has  paid,  merely  on  the  ground  of  irregularities.'^ 
The  presumption  favors  regularity.*^ 

§  S4j68.  —  Batiiflcatioii  and  estoppeL    The  legislature  may  ratify  . 
and  render  valid  an  increase  of  its  stock  by  a  corporation,  which  was 
unauthorized  when  made,  or  which  was  made  without  compliance  with 
statutory  requirements,  although  it  cannot  thereby  impair  vested 
rights.** 

An  agreement  to  issue  stock  when  there  is  no  power  to  issue  the 
same,  if  absolute  and  not  conditional  upon  the  power  being  sub- 
sequently conferred,  is  illegal  and  void,  and  is  not*rendered  valid  and 
binding  by  a  subsequent  grant  of  power  to  issue  the  stock.** 

Failure  to  comply  with  provisions  in  the  statute  which  are  intended 
merely  for  the  benefit  and  protection  of  the  stockholders  may  be  waived 
by  them.**  And,  generally,  both  original  stockholders  and  subscribers 
for  the  increased  stock  are  estopped  to  complain  of  irregularities  or 
informalities  in  voting  or  making  the  increase,  both  as  against 
creditors,  and  as  against  the  corporation  and  other  stockholders  or  sub- 
scribers, if  they  participated  in  the  proceedings  or  subscribed  for  the 

SOTiniiighast  V.  Bailey,  86  Fed.  46;  was  illegal  and  a  nullity.     Anthony 

Columbia   Nat.   Bank   of   Tacoma   v.  v.  Household  Bew.-Mach.  Co.,  16  B.  1. 

Mathews,  85  Fed.  934,  rev'g  Matthews  571,  5  L.  B.  A.  575,  18  Atl.  176. 
V.  Columbia  Nat.  Bank,  79  Fed.  558;  MIn  Alabama  it  was  held  that  a 

Latimer  y.  Bard,  76  Fed.  536.  constitutional  provision  that  the  stock 

81  In  the  absence  of  evidence  to  the  of  corporations  shall  not  be  increased 

contrary,  performance   of   conditions,  without   the  consent   of   the  persons 

as  the  payment  of  a  tax,  for  example,  holding  the  larger  amount  in  value  of 

will  be  presumed.    Peck  v.  ElHott,  79  the  stock,  first  obtained  at  a  meeting 

Fed.  10,  38  L.  B.  A.  616.  held  after  thirty  days'  notice,  and  a     | 

SSTurnbuU  v.  Pomeroy  Salt  Co.,  24  statutory  provision  that,  before  hold- 

Clnc.  L.  Bui.  (Ohio)  133.  ing  such  meeting,  notice  shall  be  given 

8S  Where  a  corporation  agreed  to  re:  for  four  consecutive  weeks  in  the 
pay  a  loan  in  preferred  stock  to  be  newspaper  published  nearest  to  the 
subsequently  Issued,  and  it  was  after-  place  of  business  of  the  corporation, 
wards  ascertained  that  it  had  no  power  were  intended  for  the  benefit  of  the 
to  issue  such  stock,  it  was  held  that  stockholders,  and  might  be  waived, 
the  lender  could  maintain  *an  action  aud  that  insufficiency  of  a  notice 
against  the  corporation  for  the  return  thereunder  is  waived  where  the  stock- 
of  the  money,  although  an  act  was  holders  disregard  it.  Nelson  v.  Hub- 
passed  before  the  trial  authorizing  bard,  96  Ala.  238,  17  L.  B.  A.  375,  11 
i^sue  of  such  stock,  as  the  contract  -  So.  428. 
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increased  stock  with  actual  or  constructive  knowledge  of  the  facts,  or 
if  they  have  been  ^ilty  of  laches,  or  have  acquiesced.**  But  stock- 
holders have  no  power  to  ratify  an  issue  beyond  the  charter  limit.** 
Holders  of  one  class  of  stock  may  be  estopped  where  it  would  prejudice 
other  stockholders  if  illegality  of  the  issue  was  asserted.*^ 

If  a  corporatioix  increases  its  capital  stock  when  it  has  no  i)0wer  to 
do  so  under  any  circumstances,  persons  subsequently  dealing  with  it 
are  chargeable  with  notice  of  its  want  of  power,  and  they  caniiot,  as 
creditors  of  the  corporation,  contend  that  the  holders  of  the  unauthor- 
ized  stock  are  estopped  to  deny  its  validity  for  the  purpose  of  escaping 
liabilitv  as  stockholders  for  the  debts  of  the  corporation.**   It  is  other- 


86  United  States.  Western  Nat. 
Bank  v.  Armstrong,  152  U.  S.  346,  38 
L.  Ed.  470;  Banigan  ^v.  Bard,  134  U. 
S.  291,  33  L.  Ed.  932;  Columbia  Nat. 
Bank  of  Tacoma  v.  Mathews,  85  Fed. 
934;  Bard  v.  Banigan,  39  Fed.  13; 
Poole  V.  West  Point  Butter  &  Cheese 
Ass'n,  30  Fed.  513. 

Indiana.  Southern  Plank-Boad  Co. 
V.  Hixon,  5  Ind.  165. 

Michigan.  Hoef  t  v.  Kock,  123  Mich. 
171,  81  Am.  St.  Rep.  159,  81  N.  W. 
1070. 

MlsBOUzl.  Kansas  City  Hotel  Co.  v. 
Hunt,  57  Mo.  126;  Kansas  City  Hotel 
Co.  V.  Harris,  51  Mo.  464. 

•  Wlsconatn.  Bailey  v.  Champlain 
Mining  A  Prospecting  Co.,  77  Wis. 
453,  46  N.  W.  539. 

A  stockholder  who  takes  part  in  a 
stockholders'  meeting  at  which  an  in- 
crease of  stock  is  voted,  either  per- 
sonally or  by  proxy,  cannot  afterwards 
question  the  validity  of  the  increaae 
on  the  ground  that  the  meeting  was 
not  properly  called.  Columbia  Nat. 
Bank  of  Tacoma  v.  Mathews,  85  Fed. 
934,  rev'g  79  Fed.  558. 

A  person  who  purchases  a  certificate 
of  increased  stock  which  is  not  under 
the  seal  of  the  corporation  and  signed 
by  the  president,  as  required  by  the 
statute  authorizing  the  increase,  is 
chargeable  with  notice  of  the  irregu- 
larity, and  cannot  complain.  Byers  v. 
Bollins,  13  Colo.  22,  21  Pac.  894. 


Stockholders  voting  an  increase  of 
-the  capital  stock,  without  specifying 
the  time  of  issuance,  waive  irregular- 
ity on  the  part  of  the  directors  in 
issuing  the  same  in  various  amounts 
from  time  to  time  during  a  period  of 
six  years,  where  they  accept  dividends 
and  participate  in  stockholders'  meet- 
ings during  such  time,  without  mak- 
ing any  objection.  Barrows  v.  Nat- 
chaug  Silk  Co.,  72  Conn.  658,  45  Atl. 
951. 

Regularity  is  strongly  presumed 
where  ten  years  went  by  without 
question.  Man  v.  Boykin,  79  S.  C.  1, 
128  Am.  43t.  Bep.  830,  60  S.  E.  17. 

M  An  issue  beyond  the  charter  limits 
which  limit  is  not  subsequently  raised 
to  admit  of  it,  cannot  be  ratified. 
Pruitt  V.  Oklahoma  Steam  Baking  Co., 
39  Okla.  509,  135  Pac.  730.  Accord- 
ingly acceptance  of  dividends  with 
knowledge  will  not  work  a  ratification. 
Id. 

S7  Special  dividend  paying  shares  in 
a  building-loan  corporation,  held  to 
have  been  issued  to  provide  a  guaran- 
tee capital,  hence  holders  w^ere  not 
entitled  to  deny  legality  of  them  after 
accepting  benefits  and  when  prejudice 
to  other  stockholders  would  result. 
People  V.  New  York  Building-Loan 
Banking  Co.,  119  N.  Y.  App.  ©iv.  830, 
104  N.  Y.  Supp.  89i2,  aflP'd  189  N.  Y. 
547,  82  N.  E.  1131. 

38  Scoville  V.  Thayer,  105  V.  S.  14S, 
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wise,  however,  where  a  corporation  is  authorized  to  increase  its  capital 
stock  under  certain  circumstances,  and  exceeds  its  powers,  or  if  there 
are  mere  irregularities  or  informalities  in  voting  or  making  the 
increase.  In  such  a  case,  the  holders  of  the  new  stock  will  be  estopped 
to  deny  its  validity  as  against  persons  who  have  become  creditors  of 
the  corporation  in  reliance  upon  its  validity.^^     Subscribers  *  for 


26  L.  £d.  968;  Boss-Meehan  Brake 
Shoe  Foundry  Go.  v.  Southern  Mallea- 
ble Iron  Co.,  72  Fed.  957;  Glark  v. 
Turner,  73  Q&.  1;  Kampman  v.  Tarver, 
87  Tex.  491,  29  S.  W.  768. 

This  is  true,  even  though  the 
holder  of  such  stock  may  have  acted 
as  a  stockholder.  Boss-Meehan  Brake 
Shoe  Foundry  Go.  v.  Southern  Mallea- 
ble Iron  Go.,  72  Fed.  957. 

Where  a  corporation  increased  its 
capital  stock  $1,100,000,  when  it  was 
given  the  power  to  increase  it  $100,000 
only,  it  was  held  that  the  entire  in- 
crease was  void,  and  that  subscribers 
thereto  were  not  liable  to  creditors  of 
the  corporation.  Kampman  v.  Tarver, 
87  Tex.  491,  29  S.  W.  768. 

39  United  SUteSw  Handley  v.  Stutz, 
139  U.  fi.  417,  35  L.  Ed.  227,  aff 'g  41 
Fed.  531;  Pullman  v.  Upton,  96  U.  8. 
328,  24  L.  Ed.  818;  Ghubb  v.  Upton, 
95  U.  S.  665,  24  L.  Ed.  523;  Peck  v. 
Elliott,  79  Fed.  10,  36  L.  R.  A.  616; 
Latimer  v.  Bard,  76  Fed.  536;  Upton 
V.  Jackson,  1  Flip.  413,  Fed.  Gas.  No. 
16,802.  Gompare  Sajles  v.  Brown,  40 
Fed.  8. 

0«orglA.    Glark  v.  Turner,  73  Ga.  1. 

ttLcUgan.  Hoeft  v.  Kock,  123 
Mich.  171,  81  Am.  Bt.  Bep.  159,  81  N. 
W.  1070. 

Ifilnneaota.  Fithlan  v.  Weiden- 
borner,  72  Minn.  331,  75  N.  W.  380; 
Palmer  v.  Bank  of  Zumbrota,  72  Minn. 
266,  75  N.  W.  380. 

New  York.  Veeder  v.  Mudgett,  95 
N.  Y.  295. 

BnglMid.  In  re  Miller 's  Dale  &  Ash- 
wood  Dale  Lime  Go.,  31  Gh.  Div.  211. 

Where  a  director  of  a  company  took 
shares  of  increased  stock  issued  under 


a  resolution  passed  and  confirmed  at 
meetings  the  interval  between  which 
was  less  than  that  required  by  statute, 
it  was  held  that  the  defect  only  af- 
fected the  position  of  the  company 
and  the  shareholder  inter  se;  and 
where  the  company  went  into  liquida- 
tion, it  was  held  that  the  shareholder 
was  precluded  from  objecting  to  the 
validity  of  the  increase  as  a  ground 
for  removing  him  from  the  list  of  con- 
tributories.  In  re  Miller's  Dale  & 
Ashwood  Dale  Lime  Go.,  31  Gh.  Div. 


211. 

A  subscriber  for  increased  stock  in 
a  corporation  cannot  escape  liability 
as  against  creditors  on  the  ground 
that  notice  of  the  increase  was  not 
published  as  required  by  the  statute 
under  which  it  was  made  (Handley  v, 
etutz,  139  U.  e.  417,  35  L.  Ed.  227, 
41  Fed.  531);  or  on  the  ground  that 
there  was  no  proper  notice  or  call  of 
the  meeting  at  which  the  increase  was 
voted  (Stutz  V.  Handley,  41  Fed.  531, 
139  U.  S.  417,  35  L.  Ed.  227.  Gontra, 
In  re  Wheeler,  2  Abb.  Pr.  N.  S.  [N. 
Y.]  361) ;  or  that  the  meeting  was 
held  in  another  state  (Stutz  v.  Hand- 
ley,  41  Fed.  531,  139  U.  S.  417,  35  L. 
Ed.  227). 

Where,  in  amending  articles  of  in- 
corporation witK  a  view  to  increasing 
the  capital  stock  of  a  corporation, 
statutory  requirements  as  to  the  exe- 
cution, filing,  and  publication  of  the 
amendment  are  not  complied  with,  but 
the  amendment  is  voted  for  by  the 
stockholders,  the  *  increased  stock  is- 
sued, and  held  by  the  new  stockhold- 
ers until  the  corporation  becomes  in- 
solvent, and  an  action  is  commenced 
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increased  stock  are  not  estopped  to  set  up  that  the  increase  was  irreg- 
ular and  invalid,  as  against  creditors  who  were  managers  and  stock- 
holders of  the  corporation,  and  participated  in  the  increase.^ 


for  the  appointment  of  a  receiver,  tke 
holders  of  the  new  stock  are  estopped 
to  deny  the  validity  of  the  increase 
as  against  creditors  who  have  become 
such  on  the  faith  of  the  same.  Fithian 
V.  Weidenborner,  72  Minn.  331,  75  N. 
W.  380.  See  also  Palmer  v.  Baak  of 
Zumbrota,  72  Minn.  266,  75  N.  W.  380, 
where  it  was  held  that  there  is  no 
estoppel  as  against  persons  who  be- 
came creditors  before  the  increase. 

In  Page  v.  Austin,  10  Can.  8up.  Ot. 
132,  it  was  held  that  there  was  no 
estoppel,  even  in  favor  of  creditors, 
where  they  sought  to  enforce  a  stat- 
utory liability  against  alleged  stock- 
holders, of  the  latter  to  show  that  the 
shares  held  by  them  were  shares  of 
increased  stock,  and  that  the  increase 
was  unauthorized  because  the  whole 
of  the  original  capital  stock  had  not 
been  paid  in  at  the  time  of  the  in- 
crease, as  was  required  by  a  statute. 

A  holder  of  certificates  of  stock  in 
a  national  bank  cannot  escape  liability 
as  a  stockholder  to  creditors  under 
U.  S.  Bev.  St.  §  5151,  on  the  ground 
that  the  shares  of  stock  which  the 
certificates  represent  are  part  of  an 
increase  which  was  made  without 
compliance  with  the  conditions  of  the 
Act  of  May  1,  1886  (24  St.  at  Large, 
p.  18,  i^i  73),  which  prohibits  increase 
of  capital  stock  until  the  wttole 
amount  of  such  increase  is  paid  in, 
and  the  comptroller  of  the  currency 
has  certified  to  that  fact.  And  this 
is  true,  even  though  he  may  have  been 
induced  to  take  the  stock  by  fraud  of 
the  officers  of  the  bank  and  of  the 
comptroller.  Bcott  v.  Deweese,  181  TJ. 
S.  202,  45  L.  Ed.  822. 

A  subscriber  for  a  proposed  in- 
crease of  stock  in  a  national  bank,  who 
has  made  payments  on  his  subscript 
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tion,  believing  that  the  statutory  re- 
quirements would  be  complied  with  so 
as  to  make  a  valid  increase,  is  en- 
titled to  have  the  amount  of  such  pay- 
ments allowed  as  a  claim  against  the 
assets  of  the  bank  in  the  hands  of  a 
receiver.  Winters  v.  Armstrong,  37 
Fed.  508. 

In  an  action  by  the  receiver  of  a 
national  bank  to  enforce  subscriptions 
to  a  proposed  increase  of  its  capital 
stock,  an  allegation  that  the  bank, 
subsequent  to  the  defendants'  sub- 
scriptions, and  with  their  knowledge, 
represented  to  the  public,  by  means  of 
circulars,  letter  heads,  etc.,  that  its 
capital  stock  had  been  increased,  and 
that  the  defendants  allowed  their 
names  to  remain  upon  the  list  of  those 
subscribing  for  and  entitled  to  such 
increased  stock,  but  without  alleging 
that  the  public  gave  credit  to  the 
bank  on  the  faith  that  the  defendants 
were  part  owners  of  such  increase  ot 
stock,  or  that  the  defendants  allowed 
themselves  to  be  held  out  as  actual 
stockholders,  does  not  show  that  they 
are  estopped  to  plead  the  failure  of 
the  bank  to  comply  with  the  statutory 
requirements  in  making  the  increase. 
Winters  v.  Armstrong,  37  Fed.  506. 

Onfi  who  knowingly  took  part  of  an 
increase  made  without  the  required 
notice  of  sixty  days  (Const,  art.  12, 
I  8)  is  estopped  to  deny  that  he  is  a 
stockholder.  Steele  v.  Hughes,  104 
Ark.  517,  149  S.  W.  336. 

Stockholders  are  estopped  as  to 
creditors  to  deny  regularity  where 
they  held  out  the  increased  amount  as 
the  capital  stock.  Man  v.  Boykin,  79 
S.  C.  1,  128  Am.  6t.  Bep.  830,  60  & 
E.  17. 

40  Sayles  v.  Brown,  40  Fed.  8. 
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One  who  subscribes  and  pays  for  a  proposed  increase  of  stock  in  a 
corporation,  as  a  national  bank,  for  example,  is  not  subject  to  the 
statutory  liability  to  creditors,  as  a  * '  shareholder, ' '  where  the  increase 
is  in  fact  never  made,  and  the  officers  of  the  corporation,  instead  of 
the  increased  stock  subscribed  and  paid  for,  transfer  to  him  old  stock 
of  the  bank,  without  his  knowledge  or  consent.^ 

§  3470.  Reduction  of  capital  stock.  At  the  outset  the  distinction 
between  reduction  of  capital  stock  and  impairment  or  '^reduction" 
(i.  e.,  withdrawal)  of  capital  must  be  emphasized.  The  former  only 
is  to  be  here  treated.  Withdrawal  of  capital  or  impairment  of  it  may 
be  accomplished  in  several  ways,  all  of  which  leave  the  capital  stock 
unchanged  in  amount.  Thus  a  waste  of  assets  reduces  the  capital 
assets;  a  dividend  withdraws  surplus  assets;  a  stock  dividend  with- 
draws them  from  surplus  and  capitalizes  them  thus  increasing  the 
capital  stock;  and  other  instances  might  be  oited.^ 


41  Stephens  y.  Follett,  43  Fed.  842. 

48 See  distinctions'  pointed  out  in 
3413,  3414,  fiupra,  this  chapter,  on 
the  nature  of  capital  stock. 

Mere  withdrawal  of  assets  is  not  a 
reduction.  Barnard  Mfg.  Go.  v.  Bal- 
ston  Milling  Co.,  71  Wash.  659,  129 
Pac.  389. 

A  reduction  of  liabilities  by  convey- 
ing real  estate  not  needed,  is  not  a 
reduction  of  capital  injurious  to  a  sub- 
sequent creditor,  though  later  without 
fraud  the  corporation  became  insol- 
vent. Beardslee  v.  >Shickler,  219  Pa. 
165,  68  Atl.  44. 

The  corporation  cannot  decrease 
capital  in  the  way  of  dividends.  Bryan 
V.  Aikin,  —  Del.  Ch.  — ,  82  Atl.  817. 
See  also  infra,  this  chapter,  subd.  zvi. 

But  distribution  of  a  ''stock''  divi- 
dend, in  reality  a  property  dividend, 
payable  in  stock  of  another  corpora- 
tion held  as  a  surplus  investment,  is 
not  an  impairment  of  capital.  Union 
&  N.  H.  Trust  €o.  v.  Taintor,  85  Conn. 
452,  83  Atl.  697. 

Civil  Code,  {309  prohibiting  <<  di- 
rectors" from  withdrawing  "capital 
stock"  applies  also  to  stockholders 
and   means   capital   in    the   sense   of 


assets.  Schulte  v.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  44  L.  B.  A. 
(N.  8.)  156,  Ann.  Cas.  1914  B  1013,  129 
Pac.  582. 

Capital  stock  means  actual  property 
contributed  to  the  corporation  within 
a  statute  forbidding  distribution  of 
capital.  Tapscott  v.  Mexican  Colorado 
Biver  Land  Co.,  153  Cal.  664,  96  Pac. 
271. 

In  a  Maryland  case,  the  court  stated 
that  'Mt  seems  perfectly  manifest  thai 
a  corporation,  by  the  purchase  of  iU 
own  shares,  in  the  absence  of  legisla- 
tive authority  permitting  that  to  be 
done,  diminishes  its  capital  to  the  ex- 
tent of  the  shares  so  purchased,  am) 
this,  too,  although  the  purchase  was 
intended  to  serve  only  a  temporary 
purpose,  save  in  the  instance  where  the 
stock  is  bought  to  secure  the  payment 
of  an  antecedent  debt."  Maryland 
Trust  Co.  V.  National  Mechanics' 
Bank,  102  Md.  608,  63  Atl.  70. 

Forming  a  new  corporation  with 
$20,000  stock  to  take  over  all  the 
$250,000  stock  and  assets  (including 
patents)  of  the  old  does  not  show  n 
fraudulent  reduction  of  capital,  tho 
patents    having    been    honestly    but 
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As  a  general  rule,  when  the  amount  of  the  capital  stock  of  a  cor- 
poration is  fixed  hy  its  charter  or  articles  of  association,  or  by  the 
general  law,  it  has  no  more  x)ower,  in  the  absence  of  authority  from  the 
legislature,  to  reduce  the  same,  either  directly  or  indirectly,  than  it 
has  to  increase  the  same.  Any  change,  to  be  valid,  must  be  expressly 
authorized.**  In  the  absence  of  legislative  authority,  therefore,  a  cor- 
poration cannot  reduce  its  capital  stock  from  the  amount  fixed  by  its 
charter  or  articles  to  the  amount  actually  paid  in,**  or  make  distribu- 
tion of  assets  before  dissolution.*'^  A  corporation  cannot  reduce  its 
capital  stock  by  purchasing  its  own  shares  for  cancellation  or  retire- 
ment,*^ unless  they  were  issued  as  retirable  or  redeemable  stocks.*^ 


erroneously  valued  in  both  instances. 
Alpha  Portland  Cement  Co.  v.  Schrat- 
wieser,  215  Fed.  982,  aff'd  221  Fed. 
258. 

40T7tdt6d  States.  Sdgnouret  v. 
Home  Ins.  Co.,  24  Fed.  332;  In  re  State 
Ins.  Co.,  14  Fed.  28.  See  also  Harri- 
man  v.  Northern  Securities  Co.,  197 
U.  S.  244,  49  L.  Ed.  739,  where  reduc- 
tion of  stock  was  provided  for  by 
resolution  providing  for  the  terms  of 
distribution  of  surplus  assets  thereby 
created. 

Golorado.  Kassler  v.  Kyle,  28  Colo. 
374,  65  Pae.  34. 

Ck>nnectlcnt.  Crandall  v.  Lincoln,  52 
Conn.  73,  52  Am.  Bep.  560. 

Indiana.  Ferris  v.  Ludlow,  7  Ind. 
517. 

Bffaryland.  Maryland  Trust  Co.  v. 
National  Mechanics'  Bank,  102  Md. 
608,  63  AtL  70. 

Maasadnuetta  See  Salem  Mill  Dam 
Corporation  v.  Bopes,  6  Pick.  23. 

MiMonxl  Coquard  v.  St.  Louis  Cot- 
ton Compress  Co.,  7  S.  W.  176. 

Tennessee.  Cartwright  v.  Dickinson, 
88  Tenn.  476,  7  L.  B.  A.  706,  17  Am. 
St.  Bep.  910,  12  S.  W.  1030. 

England.  Holmes  v.  Newcastle- 
upon-Tyne  Abattoir  Co.,  45  L.  J.  Ch. 
383;  Droitwich  Patent  Salt  Co.  v.  Cur- 
zon,  L.  B.  3  Exch.  35.  See  also  In  re 
Direct  Spanish  Tel.  Co.,  34  Ch.  Div. 
307;  Banna tyne  v.  Direct  Spanish  Tel. 
Co.,  34  Ch.  Div.  287;  In  re  Ebbw  Yale 


Steel,  Iron  &  Coal  Co.,  4  Ch.  Div.  827. 

In  England  the  reduction  of  stock 
is  now  regulated  by  the  Companies 
Act  of  1908,  sections  40  and  46.  See 
also  Halsbury  's  Laws  of  England,  vol. 
5,  p.  100. 

44  Droitwich  Patent  Salt  Co.  v.  Cur- 
zon,  L.  B.  3  Exch.  35. 

tf  Stockholders  of  a  new  corpora- 
tion cannot  complain  that  the  i3sue  of 
its  stock  for  distribution  among  the 
stockholders  of  the  old,  which  had  sold 
all  its  assets  to  the  new,  was  a  dis- 
tribution of  capital  before  dissolution. 
O'Dea  V.  Hollywood  Cemetery  Ass'n, 
154  Cal.  53,  97  Pac.  1. 

A  corporation  lawfully  formed  to 
hold  and  sell  property  and  distribute 
the  proceeds  thereof  to  its  stock- 
holders is  not  disabled  to  make  a 
covenant  with  stockholders  to  d]3trib- 
ute  a  fixed  sum  annually.  Civil  Code, 
f  309  forbidding  directors  to  divide 
capital  does  not  ftpply.  Baldwin  v. 
Miller  &  Lux^  152  Cal.  454,  92  Pac. 
1030. 

46  Crandall  v.  Lincoln,  52  Conn.  73, 
52  Am.  Bep.  560 ;  Cartwright  v.  Dick- 
inson, 88  Tenn.  476,  7  L.  B.  A.  706, 
17  Am.  St.  Bep.  910,  12  S.  W.  1030. 

47  While  assets  cannot  be  used  to 
buy  in  stock,  the  issuance  of  redeem- 
able stock,  redemption  being  originally 
a  condition,  is  not  prohibited.  And  it 
is  not  material  that  some  was  to  be 
redeemed  at  a  premium,  there  being 
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If  it  undertakes  to  do  so,  and  pays  for  the  shares  out  of  the  assets 
of  the  company,  creditors  of  the  company,  on  its  becoming  insolvent, 
may  hold  the  directors  or  stockholders  liable  in  equity  to  the  extent 
of  the  assets  so  received  by  them.** 

It  has  'been  held  that  a  corporation  cannot  purchase  its  own  shares 
for  the  purpose  of  holding  them,  on  the  ground  that  the  purchase  by 
a  corporation  of  its  own  shares  in  effect  reduces  its  capital  stock  to 
that  extent  until  the  shares  are  reissued.**  Strictly  speaking,  how- 
ever, this  is  not  in  any  sense  a  reduction  of  the  capital  stock,^^  and  a 
late  federal  case  declares  that  there  is  an  inherent  right  to  retire 
capital  stock  by  purchase,  as  well  as  any  right  that  may  exist  by 
statute.**  The  power  of  a  corporation  to  purchase  and  hold  its  own 
shares  is  elsewhere  considered.** 

If  the  charter  of  a  corporation  does  not  fix  the  amount  of  the  capital 
stock,  and  it  is  fixed  by  the  stockholders  or  director^,  and  if  the  whole 
amount  fixed  is  not  taken,  they  may  afterwards  reduce  it  to  the  amount 
taken.** 


no  fraud.  Sehulte  v.  Boulevard  Gar- 
dens Land  Co.,  164  Gal.  464„  44  L.  B. 
A.  (N.  S.)  156,  Ann.  Cas.  1914  B  1013, 
129  Pac.  582. 

Preferred  stock  when  issued  with  a 
retirement  privilege  can  be  retired 
only  on  payment  of  the  amount 
agreed.  A  stock  dividend  was  not 
payment  pro  tanto.  Sterling  v.  H.  F. 
Watson  Co.,  241  Pa.  105,  88  Atl.  297. 

48Crandall  v.  Lincoln^  52  Conn.  73, 
52  Am.  Rep.  560. 

Directory  held  liable  where  assets 
were  withdrawn.  Mclver  v.  Young 
Hardware  Co.,  144  N.  C.  47i8,  119  Am. 
St.  Bep.  970,  57  S.  £.  169. 

Taking  up  stock  by  purelkase  and 
later  giving  a  bond  and  mortgage  for 
the  unpaid  balance  of  the  price  and 
other  sums  owing  is  not  a  reduction 
of  capital.  The  directors  are  liable 
to  creditors  for  the  resultant  loss,  if 
any.  Moses  y.  Soule,  63  N.  Y.  Misc. 
203,  118  N.  Y.  Supp.  410,  off'd  136  N. 
Y.  App.  Div.  904, 120  N.  Y.  Supp.  1136. 

For  a  ca^e  in  which  preferred  stock 
was  exchanged  for  bonds,  see  Alabama 
Consol.  Coal  &  Iron  Co.  v.  Baltimore 
Trust  Co.,  197  Fed.  347. 


49  Tulare  Irrigation  District  v.  Ea- 
weah  Canal  &  Irrigation  Co.   (Cal.), 

44  Pac.  662. 

To  transfer  patent  rights  to  a 
stockholder  for  his  stock  and  his  res- 
ignation as  an  officer,  would  be  a 
reduction  of  capital  violative  of  Stock 
Corporation  Law,  §  28,  forbidding  re- 
duction except  as  authorized  by  law, 
where  the  remaining  property  is  not 
shown  to  equal  the  capital  stock.  This 
is  true  though  the  stock  was  to  go 
into  the  treasury.  Stevens  v.  Olus 
Mfg.  Co.,  72  N.  Y.  Misc.  508,  130  N. 
Y,  Supp.  22,  afE'd  146  N.  Y.  App.  Div. 
951,  131  N.  Y.  Supp.  1145. 

MSee  infra,  thi^  section. 

51  Allen  V.  Francisco  Sugar  Co.,  193 
Fed.  825. 

Such  a  reduction  is  not  a  with- 
drawal of  capital  by  way  of  divi- 
dends. .The  reduction  itself  effects  a 
surplus  to  the  amount  reduced.  AUen 
v.  Francisco  Sugar  Co.,  193  Fed.  825. 

MChap.  30,  supra. 

59  Somerset  &  K.  B.  Co.  v.  Cushing, 

45  Me.  524. 
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As  more  fully  shown  in  another  section,  the  corporation,  if  the 
transaction  is  in  good  faith,  may  under  some  circumstances  accept  a 
surrender  of  the  shares  and  release  the  holder  from  further  liability.^ 
This,  however,  is  not  a  reduction  of  the  capital  stock,  for  the  shares 
may  be  reissued  to  subscribers  or  purchasers*** 

When  a  corporation  purchases  shares  of  its  own  stock,  as  it  may 
lawfully  do  under  some  circumstances,  but  may  also  do  unlawfully ,*• 
the  shares  are  not  thereby  merged  or  extinguished,  unless  such  is  the 
intention.  If  it  does  not  intend  to  retire  the  shares,  they  merely 
remain  in  suspension,  as  it  were,  and  may  be  at  any  time  reissued. 
This  is  true,  whether  the  purchase  of  the  shares  was  intra  vires  or 
ultra  vires.*''  Obviously  the  ultimate  effect  of  a  purchase  of  its  own 
stock  by  a  corporation  will  necessarily  depend  upon  the  purpose  of  the 
purchase.** 

§3471.  Authority  and  procedure  to  effect  reduction;  consent  of 
stockholderB.    Reduction  of  the  capital  stock  can  be  effected  only  in 


MBy  resolution  without  objection  a 
certificate  issued  for  property  may  be 
recalled  and  subscription  canceled. 
Misenheimer  v.  Alexander,  162  N.  G. 
226,  78  8.  E.  161.  As  to  withdrawal 
of  subscriptions,  see  supra.  Chapter 
17. 

U  See  footnote  following. 

S6A8  to  the  power  to  deal  in  its 
own  stocks,  see  Chapter  30,  supra. 

57  United  States.  ChUlicothe  Branch 
State  Bank  of  Ohio  v.  Fox,  3  Blatchf. 
431,  Fed.  Cas.  No.  2,683. 

Alabama.  Draper  v.  Blackwell,  138 
Ala.  182,  35  So.  110. 

Oalifornjia.  Bank  of  San  Luis 
Obispo  V.  Wickersham,  99  Cal.  655,  34 
Pac.  444. 

Oeorgia.  Hartridge  v.  Bockwell, 
B.  M.  Charlt.  260. 

Iowa.  Western  Improvement  Co.  v* 
Des  Moines  Nat.  Bank,  103  Iowa  455, 
72  N.  W.  657. 

Louisiana.  Belknap  v.  Adams,  49 
La.  Ann.  1350. 

Maryland.  Williams  v.  Savage 
Mfg.  Co.,  3  Md.  Ch.  418. 

Maasachusetts.    Leonard  v.  Draper, 


73  N.  E.  644;  Com.  v.  Boston  &  A.  B. 
Co.,  142  Mass.  146,  7  N.  E.  716;  Ameri> 
can  Railway-Frog  Co.  v.  Haven,  101 
Mass.  398,  3  Am.  Bep.  377. 

Montana.  Porter  v.  Plymouth  Gold 
Min.  Co.,  29  Mont.  347,  101  Am.  St. 
Bep.  669,  74  Pac.  938. 

Kew  York.  City  Bank  of  Colum- 
bus V.  Bruce,  17  N.  Y.  507. 

Vermont.  State  v.  Smith,  48  Yt. 
266. 

No  reduction  is  effected  where  the 
corporation  merely  buys  a  holder's 
stock  with  intention  not  to  merge 
it  but  merely  to  preserve  the  corpo- 
ration, intending  a  resale  of  the  stock, 
and  its  assets  being  ample.  San  An- 
tonio Hardware  Co.  v.  Sanger,  —  Tex. 
Civ.  App.  — ,  151  S.  W.  1104. 

M  Booth  V.  Dodge, -60  N.  Y.  App. 
Div.  23,  69  N.  Y.  Supp.  673,  where 
the  court  points  out  that  whether  such 
purchase  operates  as  a  reduction  of 
stock  is  a  matter  of  corporate  intent. 
To  same  effect.  Porter  v.  Plymouth 
Gold  Min.  Co.,  29  Mont.  347,  101  Am. 
St.  Bep.  569,  74  Pac.  938. 
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the  manner  provided  by  statute  or  charter,  at  least  so  far  as  affects 
the  rights  of  creditors.*^ 

It  is  within  the  power  of  the  legislature  to  authorize  a  corporation 
to  reduce  the  amount  of  its  capital  stock  by  a  provision  to  that  effect 
in  its  charter  or  the  general  law  in  force  at  the  time  it  is  organized, 
or  by  an  amendment  after  its  creation  or  organization.  But  a  grant 
to  a  corporation  of  authority  to  increase  its  capital  stock  does  not 
include  the  power  to  reduce  the  same.*^ 

When  a  corporation  is  authorized  to  reduce  its  capital  stock,  it  may 
do  so  by  purchasing  its  shares  and  canceling  or  retiring  the  same.*^ 
*0r  it  may  accept  a  surrender  of  shar^,  and  give  the  holders  in 
exchange  therefor  a  proportionate  amount  of  its  assets,  provided  no 
rights  of  creditors  are  involved,**  or  issue  bonds  for  that  purpose  •• 
or  exchange  another  class  of  stock  for  that  retired.**  Or  it  may  do  so 
by  canceling  shares  which  have  not  yet  been  issued.** 

A  statute  providing  that  a  corporation,  "at  any  meeting  called  for 
the  purpose,  may  increase  or  reduce  its  capital  stock  and  the  number 
of  shares  therein,"  does  not  authorize  a  corporation  to  reduce  its 
capital  stock  by  purchasing  the  shares  of  a  particular  stockholder, 
unless  all  consent.  In  order  that  such  a  reduction  may  operate  justly 
to  all  the  stockholders,  each  stockholder  should  be  allowed  to  surrender 
such  proportion  of  his  stock  as  the  amount  of  the  proposed  reduction 
bears  to  the  whole  amount  of  the  capital  stock.** 

59  The  statutory  provision  (Bevisal,  repealed  by  Act  of  March  28,  1902, 
§  1164)  for  published  notice  is  for  pro-  relating  to  preferred  stock  reductions, 
tection  from  creditors.  As  among  Allen  v.  Francisco  Sugar  Co.,  193  Fed. 
themselves   stockholders    may    reduce  825. 

stock  without  it.  Misenheimer  v.  Reduction  may  be  effected  by  a  con- 
Alexander,  162  N.  G.  226,  78  S.  E.  161.  version  of  preferred  stoc]^  into  bonds. 

60  Seignouret  v.  Home  Ins.  Co.,  24  See  §  3648,  infra,  as  to  convertible 
Fed.  332;  Sutherland  v.  Olcott,  95  N.  stocks. 

Y.  93;  Droitwich  Patent  Salt  Co.  v.  64  Under  N.  J.  Corp.  Act  1896,  §|  27, 

Curzon,  L.  B.  3  Ezch.  35.  29  stock  can  be  reduced  by  retiring 

61  Shoemaker  v.  Washburn  Lumber  *  preferred  for  an  exchange  of  common 
Co.,  97  Wis.  585,  73  N.  W.  333 ;  Brit-  as  well  a»  by  pa3ring  cash.  Lazear  v. 
ish  Sd  a.  Trustee  &  Finance  Corpora-  American  Steel  Foundries,  86  N.  J. 
tion  V.  Couper,  [1894]  App.  Cas.  399;  Eq.  21,  98  Atl.  642. 

In  re  Gatling  Gun,  43  Ch.  Div.  628.  66  In  re  O&tling  Gun,  43  Oh.  Div.  628. 

62  Shoemaker  v.  Washburn  Lumber  .  66  Currier  v.  Lebanon  Slate  Co.,  56 
Co.,  97  Wis.  585,  73  N.  W.  333.  N.  H.  262. 

•3  Under    New    Jersey    Gen.    Corp.  Nor  can  the  stock  be  reduced,  with- 

Law   (1896),  §  27  a  corporation  may  out  the  consent  of  all  the  stockholders, 

buy  in  and  retire  its  common  stock  by  allowing  a  particular  stockholder 

in  part,  by  means  of  bonds  to  be  issued  to  withdraw  his  subscription.    Niagara 

for  that  purpose.     That  act  was  not  Shoe  Co.  v.  Tobey,  71  111.  App.  250. 
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A  corporation  cannot,  by  a  by-law  or  otherwise,  force  a  stockholder 
to  sell  his  shares  for  the  purpose  of  canceling  and  retiring  them,  and 
thereby  reducing  the  capital  stock.*^ 

In  order  that  there  may  be  a  reduction  of  the  capital  stock  of  a 
corporation,  action  upon  the  part  of  the  corporation  to  that  end  is 
necessary,  and,  as  a  rule,  the  special  requirements  of  the  statute,  if 
any,  must  be  substantially  complied  with.^ 

A  resolution  of  a  corporation  to  reduce  its  capital  stock  is  some- 
times required  to  be  approved  and  confirmed  by  some  court ;  and  when 
the  power  thus  conferred  upon  a  court  is  a  discretionary  power,  a 
resolution  to  reduce  capital  stock  will  not  be  confirmed  where  it  will' 
work  injustice  between  different  classes  of  stockholders,  as  between 
common  and  preferred  stockholders.*^  Unless  there  is  consent,  a 
reduction  by  cancellation  or  release  must  accord  equal  privilege  to  all 
subscribers  or  holders.'^  A  reduction  of  one  class  of  stock  to  the 
detriment  of  the  existing  representation  which  another  class  has  in 
corporate  affairs  cannot  be  made  without  consent  or  previous  statutory 
authority  binding  on  the  latter  class,''^  but  a  mere  division  of  the 


67  Bergman  v.  St.  Paul  Mut.  Bldg. 
Ass  'n,  29  Minn.  275,  13  N.  W.  122. 

68  Gade  v.  Forest  Glen  Brick  &  Tile 
Co.,  165  HI.  367,  46  N.  B.  286,  aflf  'g  55 
111.  App.  181;  Moses  v.  Ocoee  Bank,  1 
Lea  (Tenn.)  398;  Ferris  v.  Ludlow,  7 
Ind.  517. 

An  informality  in  th«  vote  taken  to 
reduce  the  capital  stock  of  a  corpora- 
tion, as  authorized  by  a  statute,  does 
not  affect  the  existence  of  the  corpo- 
ration. Brown  v.  Wyandotte  &  S.  £. 
Ry.  Co.,  68  Ark.  134,  56  S.  W.  862. 

Under  \\ie  statute  owning  its  own 
stock  held  not  a  reduction  of  stock  in 
a   national   bank.      United   States  v.' 
Morse,   161  Fed.  429,  afP'd  174  Fed. 
539,  20  Ann.  Cas.  938. 

69  See,  as  to  confirmation  by  the 
court  under  the  English  statute,  In  re 
Direct  Spanish  Tel.  Co.,  34  Ch.  D\v. 
307;  Bannatyne  v.  Direct  Spanish  Tel. 
Co.,  34  Ch.  Div.  287;  In  re  Hyderabad 
(Deccan)  Co.,  75  L.  T.  (N.  S.)  23. 

76 ''It  must  be  conceded  that  lia- 
bility to  pay  a  subscription  indebted- 
ness for  stock  in  a  corporation   can 


only  be  rightfully  satisfied  as  to  a 
stockholder  not  consenting,  by  pay- 
ment according  to  the  subscription 
contract.  No  reduction  of  authorized 
and  subscribed  for  capital  stock  can 
be  accomplished  except  by  voluntary 
surrender  by  subscribers  pro  rata,  or 
some  method  which  will  not  prefer 
one  stockholder  over  another."  Theis 
V.  Durr,  125  Wis.  651,  1  L.  R.  A.  (N. 
S.)  571,  110  Am.  St.  Rep.  880,  104  N. 
W.  985,  where  the  court  stated  that 
while  a  decree  made  canceling  the 
record  was  perhaps  not  the  best  pro- 
cedure, it  might  be  deemed  to  secure 
the  desired  result. 

71  .The  amount  of  one  class  of  voting 
stock  (common)  cannot  be  reduced  in 
comparison  with  another  (preferred) 
so  as  to  alter  the  representative  ratio 
which  their  votes  have  in  corporate 
affairs,  unless  there  is  consent  or  a 
statutory  provision  for  it  binding 
them.  Page  v.  American  &  B.  Mfg. 
Co.,  129  N.  Y.  App,  Div.  346,  113  N. 
Y.  Supp.  734. 
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stocks  into  different  classes  is  not  regarded  as  a  reduction  of  it.''* 
Reduction  cannot  be  made  fraudulently  to  gain  control  of  the  cor- 
poration,^ and  the  stockholders  may  have  relief  against  such  a  trans- 
action,'* if  injured,'*  and  if  the  right  to  complain  is  not  barred  by 
consent,  laches  or  the  like,'*  which  right  passes  to  a  transferee'' 
though  he  too  may  be  barred  by  having  had  notice.'*  Although  a 
reduction  of  its  capital  stock  by  a  corporation  may  be  irregularly  made, 
however,  as  where  the  proceedings  for  the  reduction  are  begun  before 
filing  of  its  certificate  of  organization,  and  completed  after  it  is  filed, 
the  reduction  is  not  necessarily  yoid,  and  persons  who  afterwards 
become  creditors  of  the  corporation,  not  being  injured,  cannot  com- 


7t  California  Telephone  &  Light  Co. 
V.  Jordan,  19  Cal.  App.  536,  126  Pac. 
598. 

TSBeduction  plan  examined  and 
held  not  a  fraudulent  scheme  to  gafn 
control.  Allen  v.  Francisco  ISugar  Co., 
193  Fed.  825. 

Beducing  common  stock  from  10,000 
to  1,000,  preferred  remaining  at  2,000, 
and  then  increasing  common  to  its 
original  amount  to  raise  funds  cannot 
be  complained  of  by  the  minority 
though  the  subscription  rights  to  both 
classes  being  alike  entails  a  loss  of 
voting  power.  Page  v.  Whittenton 
Mfg.  Co.,  211  Mass.  424,  97  N.  £. 
1006. 

74  Such  an  attempt  will  warrant  an 
individual  suit  or  a  stockholders'  suit 
in  right  of  the  corporation,  according 
to  which  is  the  party  directly  wronged. 
See  infra,  this  chapter  "  Actions  by 
Stockholders,"  "Bemedies  of  Stock* 
holders,  etc." 

7ft  A  reduction  of  both  common  and 
preferred  whereby  control  is  trans- 
ferred to  the  preferred  stock,  both 
voting  classes,  cannot  be  complained 
of  by  one  whose  only  injury  is  that 
he  wiU  not  receive  his  full  share, 
which,  however,  the  company  agrees 
to  make  up.  Morganster  v.  American 
Malting  Co.,  —  N.  J.  Eq.  — ,  100  Atl. 
166. 

A  holder  of  one  per  cent,  cannot 
complain  of  a  reduction  assented  to  by 


ninety-nine  per  cent,  of  the  holders 
to  bring  the  capital  stock  down  to  the 
appraised  value  of  corporate  property. 
Ecker  v.  Kentucky  Befining  Co.,  144 
Ky.  264,  138  S.  W.  264. 

76  Holders  held  barred  by  laches  to 
object  to  retirement  of  preferred  by 
way  of  a  reduction.  Lazear  v.  Amer- 
ican Steel  Foundries,  86  N.  J.  Eq.  21, 
98  Atl.  642. 

A  holder  who  waived  his  primary 
right  to  share  in  an  exchange  by 
which  a  reduction  was  effected  cannot 
complain  that  his  pledgee,  also  an- 
other holder,  exchanged  other  shares 
at  a  profit.  WeUner  v.  Gerth,  81  N. 
J.  L.  10,  79  Atl.  895. 

A  nonconsenting  stockholder  cannot 
claim  a  dividend  on  his  original  hold- 
ings after  substantially  all  others 
have  accepted  reduced  certificates  and 
the  dividend  is  declared  on  the  re- 
duced basis.  Woodruff  v.  Columbus 
Inv.  Co.,  135  Ga.  215,  68  S.  £.  1103. 

77  A  transferee  of  stock  succeeds  to 
rights  of  the  transferrer  to  resist  a 
reduction  which  will  derange  detri- 
mentally his  relative  rights  towards 
other  classes  of  stock.  Page  v.  Amer* 
lean  &  B.  Mfg.  Co.,  129  N.  Y.  App. 
Div.  346,  113  N.  Y.  Supp.  734. 

7ft  Transaction  by  which  corporafion 
assumed  liability  for  price  of  stock 
sold  by  holders  to  others.  Shumpert 
V.  National  State  Bank  of  Columbia, 
231  Fed.  82. 
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plain  of  the  irregularity,  and  hold  the  released  shareholders  liable.*^* 
In  pleading  a  reduction  it  sufSees,  under  the  codes,  to  allege  that  it 
was**  duly  "done.*® 

* 

§  3472.  Effect  of  reducti<m;  rightB  of  creditors.  When  a  corpora- 
tion reduces  its  capital  stock  under  legislative  authority,  the  shares 
retired  or  reduced  no  longer  exist  for  any  purpose.  Thus,  neither  the 
remaining  shareholders  nor  the  former  holders  of  the  retired  shares 
are  subject  to 'the  statutory  liability  to  creditors  attaching  to  such 
shares,**  or  in  the  case  of  cumulative  preferred  stock  to  dividends  on 
the  shares  extinguished  by  the  reduction,**  but  remaining  subscrip- 
tions are  not  thereby  released.** 

An  executor  takes  new  shares,  issued  by  reason  of  an  exchange  to 
facilitate  a  reduction,  in  right  of  the  decedent  holder  with  his  attend- 
ant liabilities.**  When  a  corporation  reduces  its  capital  stock  under 
proper  authority  by  purchasing  some  of  its  shares,  and  paying  therefor 
by  a  proportionate  amount  of  its  assets,  a  person  who  afterwards 
becomes  a  creditor  of  the  corporation  cannot  complain.** 


W  Gade  v.  Forest  Glen  Brick  ft  Tile 
Co.,  165  lU.  367,  46  N.  E.  286,  aff'g 
55  HI.  App.  181. 

tOAUegation  that  reduction  was 
"duly"  effected  is  good  on  demurrer. 
Myers  v.  Sturgis,  123  N.  Y.  App.  Div. 
470,  108  N.  Y.  Bupp.  5^,  aff  'd  197  N. 
Y.  526,  90  N.  E.  1162. 

81  Moon  Bros.  Carriage  Co.  v. 
Wazahachie  Grain  ft  Implement  Co., 
13  Tex.  Civ.  App.  103,  35  6.  W.  337. 

It  is  otherwise  if  the  purchase  is  not 
authorized.  Currier  v.  Lebanon  Slate 
Co.,  56  N.  H.  262. 

••Certain  preferred  stock  held  by 
plaintiff  was  entitled  to  six  per  cent, 
dividends  prior  to  dividends  on  the 
common  stock,  the  dividends  on  the 
preferred  stock  being  interest-bearing 
from  the  date  of  any  nonpayment. 
A  period  of  three  years  elapsed  dur- 
ing which  no  dividends  were  declared, 
there  being  no  profits  from  which 
to  pay  them,  and,  with  the  consent 
of  the  plaintiff,  the  entire  stock,  both 
preferred  and  common,  was  reduced 
by  one-third.  "When,  later,  the  cor- 
poration made  profits,  plaintiff  claimed 
dividends  on  the  amount  of  her  origi- 


nal stock  for  the  time  during  which 
dividends  had  been  omitted.  The 
court  denied  her  claim,  indicating  her 
status,  after  the  stock  had  been  re- 
duced, to  be  the  same  as  if  the 
amount  of  the  reduction  had  been 
transferred  to  another  in  which  ease 
plaintiff  would  have  no  claim  to  any 
dividends  subsequently  declared.  Bob- 
erts  V.  Boberts- Wicks  Co.,  102  N.  Y. 
App.  Div.  118,  92  N.  Y.  Supp.  387. 

88  A  subscription  is  not  released  by 
a  reduction  of  capital  made  pursuant 
to  the  law  of  incorporation.  The  sub- 
scriber assents  to  that  possibility. 
Myers  v.  Sturgis,  123  N.  Y.  App.  Div. 
470,  108  N.  Y.  Supp.  528,  aff'd  197 
N.  Y.  626,  90  N.  E.  1162. 

See  also  Chap.  17,  f  i  638-641,  supra, 
as  to  release  of  subscriptions. 

84  An  executrix  is  liable  for  an  as- 
sessment on  national  bank  shares  re- 
ceived in  exchange  for  those  held  by 
testator  when  stock  was  oreduced.  She 
holds  them  as  executrix,  deriving  title 
from  te3tator.  Brown  v.  Ellis,  103 
Fed.  834. 

85  Shoemaker  v.  Washburn  Lumber 
Co.,  97  Wis.  685,  73  N.  W.  333.     And 


5724 


Ch.56] 


Stock  and  Stockholders 


[§  3472 


The  capital  stock  of  a  corporation,  however,  cannot  be  reduced  to 
the  prejudice  of  eidsting  creditors.  Thus,  if  a  corporation  undertakes 
to  retire  shares  and  release  the  subscribers  from  liability  thereon  for 
the  amount  unpaid  on  their  subscriptions,  the  release  is  ineffectual  as 
against  existing  creditors.^  Nor  can  a  corporation,  as  against  existing 
creditors,  purchase  shares  for  the  purpose  of  reducing  its  capital  stock, 
and  pay  the  holders  therefor  from  the  assets  of  the  corporation.**'  If 
it  attempts  to  do  so,  creditors  may  maintain  a  suit  in  equity  to  enjoin 
the  transaction,  even  though  their  claims  are  not  yet  due.** 

When  all  the  shares  of  stock  of  a  corporation  are  of  the  same  class, 
and  the  capital  stock  is  reduced  because  of  losses,  the  loss  on  the  re- 
duction must  be  borne  by  all  the  stockholders  alike  in  proportion  to 
their  shares.  But  when  there  are  different  classes  of  shares,  the  loss 
OR  such  reduction  must  fall  upon  those  who  would  have  to  bear  it 
if  there  was  a  windij|g  up.** 

When  the  amount  of  the  capital  stock  of  a  corporation  is  lawfully 
reduced  under  legislative  authority,  the  corporation  is  not  required 
to  keep  the  excess  of  its  actual  capital  over  the  amount  of  its  nominal 
capital  as  reduced,  nor  has  it  any  right  to  do  so ;  but  the  stockholders 
have  the  right  to  have  it  divided  among  them,  as  in  the  case  of  a 
dividend,  in  proportion  to  their  shares.**    In  making  such  distribution, 


see  Cooper  y.  Frederick,  9  Ala.  738; 
Palfrey  v.  Paulding,  7  La.  Ann.  363 ; 
Hepburn  v.  Commissioners  of  Ex- 
change &  Banking  Co.,  4  La.  Ann.  87. 

One  becoming  a  creditor  several 
years  after  a  subscription  to  capital 
stock  was  reduced  wiU  not  be  per- 
mitted to  complain  thereof  where  the 
meeting  at  which  the  reduction  was 
had  wafi  attended  by  all  stockholders 
except  one,  and  the  absent  stockholder 
thereafter  surrendered  his  unpaid 
stock  and  accord  full  paid  stock  of 
a  less  face  value  in  exchange.  Vroo- 
man  v.  B.  P.  Vansant  Lumber  Co.« 
215  Pa.  75,  64  Ati.  394. 

MIn  re  State  Ins.  Co.,  14  Fed.  28; 
Dane  v.  Toung,  61  Me.  160;  Boberts 
V.  Boberts-Wicks  Co.,  184  N.  T.  257, 
3  L.  B.  A.  (N.  8.)  1084,  112  Am.  St. 
Bep.  607,  6  Ann.  Ca3.  213,  77  N.  E. 
13;  Bedford  B.  Co.  v.  Bowser,  48  Pa. 
St.  29. 


87  In  re  Telegraph  Const.  Co.,  L.  B. 
10  Eq.  384. 

MIn  re  Telegraph  Const.  Co.,  L.  B. 
10  Eq.  384. 

Win  re  London  &  N.  Y.  Inv.  Cor- 
poration,  [1895]   2  Ch.  Div.  860. 

90  Strong  v.  Brooklyn  Cross-Town 
B.  Co.,  93  N.  Y.  426;  Seeley  v.  New 
York  Nat.  Exch.  Bank,  8  Daly  (N. 
Y.)   400,  78  N.  Y.  608. 

While  it  is  true  that  when  capital 
stock  has  been  reduced  by  reason  of 
the  fact  that  the  capital  has  become 
impaired  there  can  be  no  distribution 
among  stockholders,  yet,  where  the 
amount  of  the  reduction  is  in  ex- 
cess of  the  impairment  of  capital, 
and  the  reduction  is  made  by  charg- 
ing off  assets  of  doubtful  value  to  the 
amount  of  the  reduction,  parties  who 
are  stockholders  of  record  at  the  time 
the  reduction  is  made  are  entitled  to 
the   surplus   so    created.     Jerome    v. 
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however,  regard  must  be  had  to  the  present  value  of  the  properly,  and 
the  company,  instead  of  distributing  money  or  property  equal  in  value 
to  the  excess  of  the  original  nominal  capital  and  the  reduced  nominal 
capital,  must  retain  property  equal  in  present  value  to  the  reduced 
nominal  capital,  after  deducting  its  debts.  In  other  words,  the  sur- 
plus, if  any,  which  a  corporation  may  pay  to  its  stockholders  on 
reducing  its  capital  stock,  must  in  every  case  be  ascertained,  and  de- 
pends upon  the  result  of  an  examination  into  its  affairs,  and  not  upon 
the  difference  between  the  original  amount  of  capital  stock  and  the 
reduced  amount.*^  Where  a,  corporation  reduces  its  capital  stock, 
and  the  surplus  which  thereby  results  is  invested  in  the  stock  of  rail- 
road corporations,  the  stock  itself  may  be  distributed.  It  is  not  es- 
sential that  the  stock  be  reduced  to  cash  and  distributed  in  that  f  orm.** 
Whenever,  by  sales  of  property,  or  by  means  of  earnings,  or  other- 
wise, the  corporation  comes  into  the  possession  of  funds  which  are  in 
excess  of  the  amount  of  its  reduced  capital  stock,  it  can  distribute 
that  amount  among  the  stockholders.** 

Where  the  stockholders  in  a  national  bank,  the  capital  of  which  had 
become  impaired  by  reason  of  past-due  and  suspended  claims,  to  avoid 
a  threatened  assessment  by  the  comptroller  of  the  currency  to  make 
good  the  deficiency,  lawfully  reduced  the  capital  stock  in  an  amount 
equal  thereto,  and  some  of  the  suspended  claims  were  afterwards 
realized  upon  and  carried  into  the  account  as  assets  of  the  bank,  it  was 
held  that  a  stockholder  could  not  compel  the  bank  to  distribute  a 
share  of  the  money  so  realized  in  proportion  to  the  amount  of  stock 
surrendered  by  him.**  If  and  when  the  capital  stock  of  a  national 
bank  is  reduced  by  vote  of  the  stockholders,  the  comptroller  of  the 
currency  giving  his  approval  upon  the  promise  of  the  president  and 
directors  that  assets  of  doubtful  value  will  be  charged  off  and  put  aside 
for  the  benefit  of  existing  stockholders,  the  directors  may  charge 
off  such  assets,  and  the  right  to  participate  in  any  proceeds  arising 


CogsweU,  204  U.  S.  1,  51  L.  Ed.  343. 

But  see  that  upon  reducing  its  cap* 
ital  stock,  a  corporation  may  nnder 
proper  conditions  reduce  its  assets  in 
part  and  retain  the  balance  as  its 
property.  Continental  Securities  Go. 
V.  Northern  Securitieys  Co.,  66  N.  J. 
Eq.  274,  57  Atl.  876. 

91  Strong  V.  Brooklyn  Cross-Town 
B.  Co.,  93  N.  Y.  426 ;  Seeley  v.  New 
York  Nat.  Exch.  Bank,  8  Daly  (N.  Y.) 
400,  78  N.  Y.  608. 


M  Continental  Securities  Co.  v. 
Northern  Securities  Co.,  66  N.  J.  £q. 
274,  57  Atl.  876. 

M  See  the  cases  above  cited,  and  see 
also  this  chapter,  subd.  tvi,  infra,  as 
to  the  circumstances  which  will  war- 
rant declaration  of  a  dividend. 

MMcCann  v.  First  Nat.  Bank  of 
Jeffersonville,  112  Ind.  354,  131  Ind. 
95,  14  N.  E.  251. 
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therefrom  becomes  vested  in  parties  irrevocably  at  the  tim«  the  comp- 
troller of  the  currency  orders  the  reduction  of  the  stock.  It  is  not 
only  true,  further,  that  a  transfer  of  the  stock  as  reduced  does  not 
pass  the  interest  of  the  transferrer  in  the  funds  so  set  apart,  but  one 
so  having  an  interest  in  the  assets  so  set  apart  may  transfer  such 
interest  separately  from  a  transfer  of  his  stock.** 

§  3473.  Increase  or  reduction  of  numb^  and  par  value  of  shares. 

Although  there  is  no  reduction  or  increase  of  a  corporation's  capital 
stock  where  the  number  of  shares  into  which  it  is  divided  is  changed, 
and  a  corresponding  change  is  made  in  the  par  value  of  the  shares, — 
as  where  the  number  of  shares  is  doubled,  and  the  par  value  of  each 
share  reduced  one-half, — ^yet,  if  the  charter  of  a  corporation  fixes 
the  number  and  par  value  of  its  shares,  such  a  change  cannot  be  made 
without  express  authority  from  the  legislature.**  There  is  nothing 
to  prevent  such  a  change,  however,  if  the  number  and  par  value  of 
the  shares  have  not  been  so  fixed,  but  have  been  left  to  be  fixed  by 
the  corporation.*^ 

An  increase  or  reduction  in  the  number  of  shares  without  any 
change  in  the  par  value,  or  an  increase  or  reduction  m  the  par  value 
without  any  change  in  the  number,  is  an  increase  or  reduction  of  the 
capital  stock,  as  the  case  may  be,  and  is  invalid  unless  expressly 
authorized.**  This  is  not  true,  however,  where  the  change  is  in  reality 
a  formation  of  a  new  corporation  with  different  number  and  value  of 
the  shares.** 


M  Cogswell  V.  Second  Nat.  Bank,  78 
Conn.  75,  60  Atl.  1059,  aff 'd  as  Jerome 
V.  Cogswell,  204  U.  8.  1,  51  L.  £d. 
343. 

96  Tschumi  v.  Hills, .  6  Kan.  App. 
549,  61  Pac.  619;  Salem  Mill  Dam  Cor- 
poration V.  Bopes,  6  Piek.  (Maa3.)  23; 
In  re  Financial  Corporation,  2  Ch. 
App.  714;  Droitwich  Patent  Salt  Co. 
V.  CuTEon,  L.  B.  3  Exch.  35. 

A  corporation  has  no  power  to 
change  the  number  or  the  par  yalue  of 
the  shares  of  its  capital  stock  as  fixed 
by  its  charter.  Shares  of  stock  pur- 
porting to  be  of  the  par  value  of  five 
dollars  each,  when  the  charter  pro- 
vides that  they  shall  be  of  the  par 
value  of  one  dollar,  are  void.  Tschumi 
V.  Hills,  6  Kan.  App.  549,  51  Pac.  619. 


As  to  amount  of  capital  stock  and 
par  value  of  authorized  shares,  see 
i§3455,  3456,  supra. 

97  Somerset  &  K.  B.  Co.  v.  Cush- 
ing,  45  Me.  524;  *ln  re  County  Pala- 
tine Loan  &  Discount  Co.,  9  Ch.  App. 
54;  Ambergate,  N.  &  B.  &  £.  J.  By. 
Co.  V.  Mitchell,  4  Exch.  540.  Compare 
In  re  European  Cent.  By.  Co.,  L.  B. 
8   Eq.  438. 

MSee  Droitwich  Patent  Salt  Co.  v. 
Curzon,  L.  B.  3  Exch.  35. 

M  After  an  association  was  incor- 
porated with  a  specific  number  of 
shares  of  a  specified  par  value  and 
but  eleven  of  such  shares  had  been 
subscribed  and  paid  for,  a  resolution 
was  passed  reducing  the  par  value 
of  the  shares  and  greatly  increa3ing 
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VU.  ISSUE  OF  STOCK 

§  3474.  Power  of  oorporation  to  create,  and  issue  stock.  When  it 
is  intended  to  create  or  authorize  the  formation  of  a  joint-stock  cor- 
poration,  the  legislature  generally,  if  not  always,  expre^y  provides 
for  the  creation  of  a  fixed  capital  stock,  and  the  issue  of  shares  thereof. 
But  the  right  to  issue  stock  is  not  one  of  the  implied  or  incidental 
powers  of  a  corporation,  and  no  such  right  exists  unless  it  is  ex- 
pressly conferred  by  the  charter  or  by  the  statute  under  which  the 
company  is  incorporated.*    **The  powers  of  every  corporation,  like 


the  number  thereof.  Defendant  then 
subscribed  for  a  certain  number  of 
shares  on  the  new  basis  and  there- 
after the  charter  was  duly  changed 
in  accordance  with  the  resolution.  The 
court  held  that  the  shares  on  the 
new  basis  must  be  deemed  original  or 
formative,  and  not  increased  stock  as 
affecting  the  liability  of  the  sub- 
scriber where  a  distinction  was  drawn 
in  the  3tate  between  original  and  in- 
creased stock  as  determining  liability. 
Gettysburg  Nat.  Bank  v.  Brown,  96 
Md.  367,  93  Am.  St.  Bep.  339,  52  Atl. 
975. 

IBeno  Oil  Co.  v.  Culver,  60  N.  Y. 
App.  Div.  129,  69  N.  Y.  Supp.  909, 
rev'g  33  N.  Y.  Misc.  717,  68  N.  Y. 
Supp.  303;  Cooke  v.  Marshall,  191  Pa. 
St.  315,  64  L.  B.  A.  413,  43  Atl.  314, 
on  rehearing,  196  Pa.  St.  200,  64  L. 
B.  A.  413,  46  Atl.  447.  See  also  De- 
troit Chamber  of  Commerce  v.  Gard- 
ner, 109  Mich.  691.* 

In  Cooke  v.  Marshall,  191  Pa.  St. 
315,  64  L.  B.  A.  413,  43  Atl.  314,  on 
rehearing,  196  Pa.  St.  200,  64  L.  B.  A. 
413,  46  Atl.  447,  the  legislature  had, 
'  by  a  special  act,  created  certain  per- 
sons, and  other  persons  who  might 
become  their  associates,  a  corporation 
for  the  purpose  of  establishing  and 
maintaining  a  cemetery,  for  profit, 
with  authority  to  purchase  the  neces- 
sary land  within  certain  limits  as  to 
acreage,  and  to  lay  it  out  into  lets 
and  dispose  of  the  same,  etc.,  but  noth- 
ing was  ^aid  one  way  or  the  other 


as  to  the  creation  of  a  capital  stock. 
It  was  held  that,  since  there  was  no 
express  authority  for  creating  a  capi- 
tal stock,  and  since  a  capital  stock 
wa3  not  necessary  to  enable  the  cor- 
poration to  accomplish  its  authorized 
objects,  so  that  its  creation  might  be 
regarded  as  among  the  powers  im- 
pliedly granted,  there  was  no  power 
whatever  to  create  a  capital'  stock 
and  issue  3hares.  The  court  said, 
after  referring  to  authorities  holding 
it  ultra  vires  for  a  corporation  to  in- 
crease or  reduce  its  capital  stock  with- 
out legislative  authority:  "It  i^  ex- 
tremely difficult  to  understand,  under 
the  foregoing  decisions,  how  any  issue 
of  capital  stock  by  this  company  can 
be  regarded  as  valid.  The  company 
was  chartered  to  establish  a  ceme- 
tery. While  a  cemetery  company  is 
not  necessarily  a  religious  or  charita- 
ble corporation,  yet  in  many  instances 
it  is  of  that  character,  and  perhaps 
as  a  rule  this  is  so.  Yet  they  may 
be  established  as  merely  private  en- 
terprises, and  carried  on  for  profit. 
But  in  either  case,  if  the  charter  con- 
fers no  right  or  power  to  create  capi- 
tal 3tock,  it  is  difficult  to  understand 
how  any  right  to  create  and  issue 
such  stock  has  any  existence.  If  capi- 
tal stock  may  neither  be  increased  nor 
diminished  without  an  express  power 
to  that  effect,  how  can  any  stock  be 
created  or  issued  when  there  is  no 
capital  stock  fixed  by  the  charter, 
and  no  power  is  given  to  create  itf 
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its  corporate  existence,  are  derived  from  some  legislative  act,  an4  to 
determine  whether  it  or  its  ofBcers  have  the  power  to  do  a  given  act, 
binding  upon  it,  resort  must  be  had  to  its  charter  or  the  statute  under 
which  it  was  created."*  **The  power  to  create  corporate  capital 
stock  is  a  legislative  function,  and  in  any  g^ven  case,  in  order  that 
such  stock  may  haVe  a  legal  exist^ice,  the  function  must  be  exer- 
cised." *  All  the  definitions  of  ** capital  stock"  assume  that  it  is  pro- 
vided for  or  authorized  by  the  legislature,*  and  it  is  well  settled,  as 
we  shall  hereafter  see,  that  when  the  amount  of  the  capital  stock  of 
a  corporation  is  fixed  by  the  legislature,  the  corporation  has  no  power 
to  increase  or  reduce  the  same  without  legislative  authority.* 

Of  course,  a  corporation  cannot  create  a  capital  stock  and  issue 
shares  when  a  capital  stock  is  inconsistent  with  its  nature  as  fixed 
by  the  charter  creating  it.  This  has  been  held  to  be  true,  for  example, 
in  the  case  of  a  savings  bank  organized  under  a  statute  providing 
that  the  profits  of  the  business  should  inure  entirely  to  the  benefit 
of  the  depositors  ^  and  also  in  the  case  of  incorporated  cemetery  as- 
sociations, especially  where  the  statute  makes  them  public  or  quasi 
public  corporations.' 


•  •  •  If  the  doctrine  of  these 
cases  be  true,  and  the  act  of  increas- 
ing or  decreasing  the, capital  stock  of 
a  corporation  with  specific  charter 
power  to  do  so,  is  a  void  act,  because 
it  i^  ultra  vires,  how  can  it  be  true 
that  a  corporation  may  issue  any  capi- 
tal stock  without  having  specific  legis- 
lative authority  to  do  sof  We  cannot 
see.  If  it  is  ultra  vires  to  increase, 
it  is  ultra  vires  to  issue  any  stock 
where  no  power  to  do  so  is  conferred 
by  the  charter.  The  power  to  create 
corporate  capital  stock  is  a  legisla- 
tive function,  and  in  any  given  case, 
in  order  that  such  ^tock  may  have  a 
legal  existence,  the  function  must  be 
exercised." 

•  Reno  Oil  Co.  v.  Culver,  60  N.  Y. 
App.  Div.  129,  69  N.  Y.  Supp.  969, 
rev'g  33  N.  Y.  Misc.  717,  68  N.  Y. 
Supp.  303. 

As  to  the  powers  of  corporations 
generally,  see  Chap.  21,  3upra. 

8  Cooke  V.  Marshall,  191  Pa.  St.  315, 
64  L.  E.  A.  413,  43  Atl.  314,  on  rehear- 


ing,   196    Pa.    St.    200,    64    L.    B.    A. 
413,  46  Atl.  447. 

4  See  §3413,  supra. 

5  See  i  3458,  supra. 

6  Where  a  statute  incorporating  a 
savings  bank  provided  that  the  cor- 
poration might  receive  on  deposit,  for 
the  use  and  benefit  of  depositors, 
money  offered  for  that  purpose,  and 
invest  the  same  in  the  manner  pro- 
vided by  the  statute,  and  that  the 
income  from  the  deposits  should  be 
divided  among  the  depository  or  their 
legal  representatives  according  to  the 
terms  stipulated,  it  was  held  that  the 
corporation  was  not  authorized  to 
issue  or  create  capital  stock,  since  the 
profits,  after  deducting  necessary  ex- 
penses, inured  entirely  to  the  benefit 
of  the  depositors,  either  as  dividends 
or  reserved  surplus.  Huntington  v. 
Savings  Bank,  96  TJ.  S.  388,  24  L.  Ed. 
777. 

7  Osage  City  Cemetery  Ass'n  v. 
Hanslip,  82  Kan.  20,  107  Pac.  785; 
Davis  V.  Coventry,  65  Kan.  557,  70 
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f  M75«  Haw  itoek  ai^  be  issued.  There  are  several  ways  in 
which  stock  may  be  issaed  by  a  COTporation : 

(1)  The  usual  mode  is  upon  subscriptions  therefor,  made  either 
before  or  after  the  corporation  is  organized.  Ordinarily,  when  it  is 
proposed  to  organize  a  corp<Nration,  a  paper  is  signed  by  a  number  of 
X^ersons,  by  which  they  promise  to  take  a  certain  number  of  shares 
in  the  corporation  when  formed.  The  corporation  is  then  formed, 
and  expressly  or  impliedly  accepts  the  subscriptions,  and  upon  such 
acceptance  they  become  binding  contracts  between  the  corporation 
and  the  subscribers,  making  the  subscribers  members  or  stockholders 
in  the  corporation  to  the  ext^it  of  their  subscriptions,  and  giving  them 
all  the  rights,  and  subjecting  them  to  all  the  liabilities,  which  attach 
to  stockh<dders.*  Certificates  of  stock  are  usually  issued  to  the  sub- 
scribers as  evidence  of  their  rights,  but  they  are  not  necessary  to 
make  them  stockholders.*  Subscriptions  for  stock  may  also  be  re- 
ceived by  a  corporation  after  it  has  been  formed,  provided  it  has  un- 
issued stock,  and  the  subscribers  will  become  stockholders  as  soon  as 
the  subscriptions  are  accepted.^* 

(2)  Instead  of  issuing  its  stock  upon  subscriptions,  a  corporation, 
after  it  has  been  formed,  may  sell  its  unissued  stock  for  money,  or 
exchange  it  for  property,  labor  or  services,  or  issue  it  in  payment  of 
a  valid  debt  which  it  has  contracted.^^  Stock  issued  by  a  corporation, 
but  reacquired  lawfully  by  surrender,  forfeiture  or  purchase,  may 
be  reissued  by  selling  the  same.^  A  sale  of  stock  and  a  subscription 
for  stock  are  to  some  extent  governed  by  different  rules.  Thus,  as 
we  have  elsewhere  seen,  an  action  may  generally  b^  maintained  by  a 
corporation  on  a  subscription  without  issuing  or  tendering  a  certificate, 
whereas,  if  it  has  sold  stock,  it  must  issue  or  tender  a  certificate  before 


Pac.  583;  Ameriean  Ezch.  Nat.  Bank 
V.  Woodlawn  Cemetery,  194  N.  Y.  116, 
87  N.  £.  107.  See  alao  Beno  Oil  Co. 
V.  Culver,  60  N.  Y.  App.  Div.  129,  6lt 
N.  Y.  Bupp.  969,  rev  'g  33  N.  Y.  Miae. 
717,  68  N.  Y.  Supp.  303. 

•  See  §523,  supra. 

•  See  §3427,  supra. 
MSee  §522,  supra. 

llHandley  v.  Stutz,  139  U.  S.  417, 
35  li.  Ed.  227;  Clark  v.  Bever,  139 
U.  S.  96,  35  L.  Ed.  88;  Lake  Superior 
Iron  Co.  V.  Drexel,  90  N.  Y.  87;  Van 
Cott  V.  Van  Brunt,  82  N.  Y.  535; 
Kohbnetz  v.  Calkins,  16  N.  Y.  App. 
Div.  518,  44  N.  Y.  Supp.  1031;   Con- 


aiderant  v.  Brisbane,  14  How.  Pr.  (N. 
Y.)   487. 

The  corporation  has  a  right  to  i»sae 
and  seU  its  unissued  stock.  Griffith 
V.  Sprowl,  45  Ind.  App.  504,  91  K. 
£.   25. 

That  stock  may  be  paid  for  in  prop- 
erty, labor  or  services,  see  §  3502  et 
seq.,  infra. 

That  stock  may  be  issued  in  pay- 
ment of  a  debt,  see  §  3515,  infra. 

As  to  sales  of  stock  generally,  sec 
aubd.  zxv,  infra,  this  chapter. 

It  Southern  Life  Insurance  A  Trust 
Co.  V.  Lanier,  5  Fla.  110,  58  Am.  Bee. 
448.    See  also  f  3594,  infra. 
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it  can  maintaiii  an  action  for  the  price.^  Whether  or  not  a  particular 
transaction  is  a  subscription  for  stock  or  a  sale  of  stock  depends^  of. 
course,  upon  the  terms  of  the  contract.^* 

(3)  After  a  corporation  has  been  formed,  and  all  of  its  original 
stock  has  been  issued,  it  may,  if  authorized  by  its  charter,  but  not 
otherwise,  increase  the  amount  of  its  capital  stock,  and  either  offer, 
the  new  stock  for  subscription,  or  sell  the  same  for  money,  or  for 
property,  labor  or  services,  or  issue  it  in  payment  of  debts.^  , 

(4)  Another  mode  in  which  a  corporation  may  issue  stock  is  by 
making  a  stock  dividend.  As  we  shall  see  at  length  in  other  sections, 
if  a  corporation  has  in  reserve  stock  which  it  can  lawfully  issue,  or  if 
it  is  authorized  to  increase  its  capital  stock,  it  may,  subject  to  some 
limitations,  retain  surplus  profits  in  its  business,  or  as  a  surplus  fund 
to  meet  future  needs,  instead  of  dividing  them  among  the  stockholders 
as  a  dividend  in  cash  or  property,  and  pay  a  dividend  by  issuing  re- 
served or  additional  stock.^* 

(5)  As  we  shall  see  in  a  subsequent  section,  a  corporation,  in  the 
absence  of  express  restriction,  may  pledge  its  unissued  stock  as  col- 
lateral security  for  a  debt  previously  contracted,  or  contracted  at  the 
the  time  of  the  pledge.*'' 

Rights  Ttrith  respect  to  the  regularity  of  an  issue  of  stock  must  be 
determined  by  the  law  of  the  state  where  the  corporation  was  organ* 
ized.** 

§  8476.  In  whom  authority  is  Tested.  The  power  to  authorize  the 
issuance  of  stock  is  frequently  vested  in  the  board  of  directors,** 
and  when  such  is  the  case,  its  issuance  can  only  be  authorized  at  a 
valid  meeting  of  the  board,  regularly  called.^    But  although  the 


IS  See  |§593,  594,  snpra. 

MBee  (520,  supra. 

l^  See  (  3455  et  seq.,  supra. 

MSee  eubd.  zvi,  infra,  thie  chapter. 

17  See  8ubd.  zzvi,  infra,  this  chap- 
ter. 

It  McMUlen  v.  Lamb,  —  N.  Y.  Misc. 
— .,  166  N.  Y.  Supp.  656. 

19Gri£ath  v.  Sprowl,  45  Ind.  App. 
504,  91  N.  E.  25 ;  United  Gold  &  Plati- 
num Mines  Co.  v.  Smith,  94  N.  Y. 
App.  Div.  615,  88  N.  Y.  Supp.  67. 

Where  the  power  to  authorize  the 
iasuance  of  stock  rests  with  the  board 
of  directors,  and  the  president,  who 


is  one  of  two  rival  claimants  for  cer- 
tain stock,  without  authority  of  the 
board,  and  by  taking  adrantage  of  his 
official  position,  procures  a  certificate 
therefor  to  be  issued  to  himaelf,  the 
circumstances  under  which  such  cer- 
tificate ia  issued  deprive  it  of  its  force 
as  a  muniment  of  title,  Lakewood 
Gas  Co.  ▼.  Smith,  62  N.  J.  Eq.  677, 
51  Atl.  152. 

M  The  action  aquorum  of  the  board 
of  directors  in  ordering  the  issuance 
of  stock  is  null  and  void  where  no 
notice  of  the  meeting  was  given  to 
directory  who  were  not  present.    Hol- 
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directors  alone  have  power  to  issue  stock,  it  has  been  held  that  formal 
action  on  their  part  is  not  necessary  where  all  the  stockholders  and 
directors  are  present  at  a  stockholders'  meeting  at  which  its  issuance 
is  authorized.*^ 

The  acts  of  de  facto  directors  in  this  regard  cannot  be  collaterally 
attacked,^  and  neither  the  corporation  nor  stockholders  who  were 
present  and  took  part  in  their  election  will  be  permitted  to  assert 
thfit  the  action  of  the  board  in  issuing  stock  was  void  because  of 
irregularities  in  their  election,  as  against  one  who  has  acquired  such 
stock  in  the  usual  course  of  business.** 

The  rule  that  directors  of  a  corporation  act  in  a  fiduciary  capacity, 
and  will  be  held  to  the  standard  of  duty  required  of  trustees  in  the 
management  of  the  corporate  affairs,**  applies  to  their  acts  in  issuing 
stock.**    And  they  have  no  right  to  issue  it  to  themselves  or  to  their 


comb  y.  Trenton  White  City  Co.,  80      purchaser.    Morris  v.  Stevens,  178  Pa, 


N.  J.  £q.  122,  82  Atl.  618,  aff'd  82 
N.  J.  £q.  364,  91  Atl.  1069. 

Where  the  record  of  the  directors' 
meeting,  at  which  the  issuance  of 
stock  was  authorized,  recites  that  the 
directo/s  were  notified  thereof,  this 
is  sufficient  to  show  notice  in  the  ab- 
sence of  a  showing  to  the  contrary. 
Turner  v.  Fidelity  Loan  Concern,  2 
Gal.  App.  122,  83  Pac.  62,  70. 

See  generally  ( 1854  et  3eq.,  supra. 

81  Under  such  circumstances  the 
board  of  directors  will  be  deemed  to 
have  ratified  the  action  of  the  stock- 
holders. Fitzpatrick  v.  O'Neill,  43 
Mont.  552,  Ann.  Gas.  1912  C  296,  118 
Pac.  273. 

See  generally  1 1855  et  seq.,  supra. 

M  Ellsworth  V.  National  Home  ft 
Town  Builders,  33  Gal.  App.  1,  164 
Pac.  14;  Morris  v.  Stevens,  178  Pa. 
St.  563,  36  AU.  151. 

AjB  to  the  powers  and  rights  of  de 
facto  directors  generally,  see  ( 1841 
ct  seq.,  supra. 

SS  Ellsworth  y.  National  Home  ft 
Town  Builders,  33  Gal.  App.  1,  164 
Pac.  14. 

The  acts  of  a  de  facto  board  of  di« 
rectors  in  this  regard  are  binding  on 
the  corporation  as  against  a  bona  fide 


St.  563,  36  Atl.  151. 

M  See  §  2261  et  seq.,  supra. 

SB  Alabama.  Perry  v.  Tuskaloosa 
Cotton-Seed  Oil-Mill  Co.,  93  Ala.  364, 
9  So.  217. 

Kansas.  Arkansas  Valley  Agr.  So- 
ciety V.  Eichholtz,  45  Kan.  164,  25 
Pac.  613. 

Blaine.  Trask  v.  Chase,  107  Me.  137, 
77  Atl.  698. 

MaawichngBttB.  Elliott  v.  Baker,  194 
Mass.  518,  80  N.  E.  450. 

Now  Jersey.  Way  v.  American 
Grease  Co.,  60  N.  J.  £q.  263,  47  Atl. 
44. 

New  York.  Whitaker  v.  Kilby,  55 
Misc.  337,  106  N.  T.  Supp.  511,  alT'd 
122  App.  Div.  895,  106  N.  Y.  Supp. 
1149. 

PflonaylTania.  Morris  v.  Stevens, 
178  Pa.  St.  563,  36  Atl.  151. 

Wisconsin.  Luther  v.  G.  J.  Luther 
Co.,  118  Wis.  112,  99  Anu  St.  Bep.  977, 
94  N.  W.  69. 

''The  law  does  not  permit  directors 
to  manage  the  affairs  of  a  corporation 
for  their  personal  benefit,  and  this 
rule,  we  think,  applies  to  the  disposi- 
tion of  unsubscribed  stock,  as  well  as 
to  other  contracts.  The  character  and 
relation  of  directors  and  officers  of  a 
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nominees,  either  for  the  purpose  of  making  a  profit  for  themselves 
out  of  the  transaction,  or  for  the  purpose  of  obtaining  or  retaining 
control  of  the  corporation.** 


§3477.  CoziBeint  of  public  service  commission;  Blue  Sky  Laws. 

Under  the  statutes  of  some  states  railroad  corporations  or  public 
service  corporations  generally  are  prohibited  from  issuing  stock  until 
authorized  to  do  so  by  a  designated  public  service  commission.*''    Such 


corporation  require  of  them  the  high- 
est and  most  scrupulous  good  faith,  in 
their  transactions  for  the  corporation 
and  the  stockholders. ' '  Arkansas  Val- 
ley Agr.  Society  v.  Eichholtz,  45  Kan. 
164,  25  Pac.  613. 

S6  See  S  3461  and  §  3464. 

27  Indiana.  Acts  1913,  c.  76,  re- 
quires public  utility  corporations  to 
procure  a  certificate  of  authority  from 
the  public  service  commission  before 
issuing  stock.  Public  Service  Com- 
mission of  Indiana  v.  State,  184  Ind. 
273,  111  N.  E.  10. 

Maryland.  Acts  1910,  c.  180,  S  27, 
requires  common  carriers,  railroad  cor- 
porations and  street  railroad  corpora- 
tions, before  issuing  stock,  to  secure 
from  the  public  service  corporation  an 
order  authorizing  such  issue  and  the 
amount  thereof,  and  stating  that,  in 
the  opinion  of  the  commission,  the  use 
of  the  capital  to  be  thereby  secured  is 
reasonably  required  for  the  purposes 
for  which  the  statute  authorizes  the 
corporation  to  issue  stock.  Laird  v. 
Baltimore  &  0.  B.  Co.,  121  Md.  179,  47 
L.  B.  A.  (N.  S.)  1167,  Ann.  Cas.  1915  B 
728,  88  Atl.  347,  348. 

Massacliiisetts.  St.  1913,  c.  784,  $  16, 
provides  that  before  any  railroad  cor- 
poration shall  issue  any  shares  of 
capital  stock  it  shall  apply  to  the  rail- 
road commission  for  its  approval  of 
the  proposed  issue  to  such  amount  as 
the  commission  shall  determine  to  be 
reasonable  and  proper.  Bulkeley  v. 
New  York,  N.  H.  &  H.  B.  Co.,  216 
Mass.  432,  103  N.  E.  1033.     B.  L.  c. 


109,  (24,  provided  that  railroad 
corporations  and  street  railway  com- 
panies, gas  a.nd  electric  light  com- 
panies, corporations  established  for 
and  engaged  in  the  business  of  trans- 
mitting intelligence  by  electricity, 
and  aqueduct  and  water  companies, 
should  issue  only  such  amount  of  stock 
as  the  board  of  railroad  commissioners 
in  the  case  of  railroad  corporations 
and  street  railway  companies,  the 
board  of  gas  and  electric  light  com- 
missioners in  the  case  of  gas  and  elec- 
tric light  companies,  might  from  time 
to  time  vote,  or  the  commissioner  of 
corporations  in  the  case  of  the  other 
corporations  specified  might  from  time 
to  time  determine,  to  be  reasonably 
necessary  for  the  purpose  for  which 
such  issue  of  stock  was  authorized. 
Fall  Eiver  Gas  Works  Co.  v.  Gas  & 
Electric  Light  C<^m'rs,  214  Mass.  529, 
102  N.  E.  475.  St.  1894,  c.  450,  re- 
quired gas  and  electric  light  companies 
to  obtain  the  approval  of  the  board  of 
gas  and  electric  light  commissioners 
before  issuing  stock.  Attorney  Gen- 
eral V.  Massachusetts  Pipe  Line  Gas 
Co.,  179  Mass.  15,  60  N.  E.  389.  Under 
8t.  1894,  c.  452,  water  companies  were 
required  to  obtain  the  authorization 
of  the  commissioner  of  corporations 
before  they  could  issue  stock.  In- 
habitants of  Falmouth  v.  Falmouth 
Water  Co.,  180  Mass.  325,  62  N.  E.  255. 
fiee  Bulkeley  v.  New  York,  N.  H.  & 
H.  B.  Co.,  216  Mass.  432,  103  N.  E. 
1033,  and  Fall  Biver  Gas  Works  Co.  v. 
Gas  ft  Electric  Light  Com  'rs,  214  Mass. 
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Statutes  have  been  held  to  be  within  the  power  of  the  legislature.** 


529,  102  N.  E.  475|  for  a  review  of  the 
Maaeaehusetts  legislation  on  this  sub- 
ject. 

New  HMtipaWre.  Laws  1911^  e.  164^ 
§  14(a)y  provides  that  no  public  utility 
shaU  issue  any  stock  without  first  pro- 
curing an  order  from  the  public  serv- 
ice commission  authorizing  the  same. 
Qrafton  County  Elec.  Light  &  Power 
Co.  V.  State,  77  N.  H.  490, 93  Atl.  1028. 

Kew  Jersey.  Laws  1911,  c.  195, 
§  18(e),  requires  public  utility  corpora- 
tions to  obtain  authority  from  the 
board  of  public  utility  commissioners 
before  issuing  stock  or  stock  certifi- 
cates. See  Interstate  Telephone  Ss 
Telegraph  Co.  v.  Board  Public  Utility 
Com'rs,  84  N.  J.  L.  184,  86  Atl.  363. 

Kew  York.  The  public  service  Com- 
mission law.  Laws  1907,  c.  429,  (  55, 
requires  common  carriers,  raUroad  cor- 
porations, and  street  railroad  corpora- 
tions, before  issuing  stock,  to  procure 
from  the  proper  commission  an  order 
authorizing  such.issue,  and  the  amount 
thereof,  and  stating  that,  in  the  opin- 
ion of  the  commission,  the  use  of  the 
capital  to  be  secured  thereby  is  rea- 
sonably required  for  the  purposes  for 
which  the  statute  authorizes  such  cor- 
porations to  issue  stock.  People  v. 
Publilc  Service  Commission  for  First 
Dist,  203  N.  Y.  299,  96  N.  E.  1011, 
aff'g  145  N.  Y.  App.  Div.  318,  130  N. 
Y.  Supp.  97;  People  v.  Stevens,  203 
N.  Y.  7,  96  N.  B.  114,  rev  'g  143  App. 
Div.  789,  128  N.  Y.  Supp.  440;  People 
V.  Stevens,  197  N.  Y.  1,  90  N.  E.  60, 
aff 'g  134  App.  Div.  99, 118  N.  Y.  Supp. 
969;  People  v.  Public  Service  Commis- 
sion, First  Dlst.,  167  App.  Div.  286, 
153  N.  Y.  Supp.  344;  Goldan  v.  Dela- 
ware ft  E.  B.  Co.,  144  App.  Div.  78, 
128  N.  Y.  Supp.  936;  Westchester  Fire 
Ins.  Co.  v.  Syracuse,  B.  ft  N.  Y.  B.  Co., 
97  Misc.  471,  161  N.  Y.  Supp.  759. 
Laws  1907,  e.  429,   1 69,  contains  a 


similar  requirement  in  respect  to  the 
issuance  of  stock  by  gas  and  electrical 
corporations.  People  v.  Willcoz,  207 
N.  Y.  86,  45  L.  B.  A.  (N.  S.)  629,  100 
N.  E.  705,  rev'g  151  App.  Div.  832, 
136  N.  Y:  Supp.  1031.  And  Laws  1905, 
c.  737,  ( 12,  contained  a  similar  pro- 
vision with  respect  to  the  issuance  of 
stock  by  gas  companies.  In  re  Water- 
town  Gas  Light  Co.,  127  App.  Div.  462, 
111  N.  Y.  Supp.  486.  This  provision 
was  replaced  and  repealed  by  Laws 
1907,  c.  429.  The  condition  that  the 
stock  and  b^nds  must  be  reasonably 
required  for  the  purposes  of  the  corpo- 
ration applies  to  an.  increase  of  stock 
and  bonds  by  an  existing  company  as 
well  as  to  the  issuance  of  stock  and 
bonds  by  a  new  company.  In  re 
Watertown  Gas  Light  Co.,  127  App. 
Div.  462,  111  N.  Y.  Supp.  486. 

Texas.  Vernon's  Sayle's  Civ.  St, 
1914,  art.  6723.  Davis  v.  San  Antonio 
ft  G.  S.  By.  Co.,  92  Tex.  642,  51  S.  W. 
324;  Davis  v.  Watertown  Nat.  Bank, 
—  Tex.  Civ.  App.  — ,  178  S.  W.  593; 
United  States  ft  M.  Trust  Co.  v.  Dela- 
ware Western  Const.  Co,  (Tex.  Civ. 
App.),  112  S.  W.  447. 

MIn  re  Watertown  Gas  Light  Co., 
127  N.  Y,  App.  Div.  462,  111  N.  Y. 
Supp.  486.  See  also  Davis  v.  Water- 
town  Nat.  Bank,  —  Tex.  Civ.  App.  — , 
178  a  W.  593. 

In  the  exercise  of  its  right  to  regu- 
late the  increase  and  disposition  of 
the  stock  of  railroad  companies,  the 
legislature  "may  pass  a  statute  pro- 
viding generally  for  what  purposes 
and  upon  what  terms,  conditions,  and 
limitations  an  increase  of  capital  stock 
may  be  made,  and  confer  upon  the 
commission  the  administrative  duty  of 
supervising  any  proposed  increase  of 
stock.  It  may  also  delegate  to  the 
commission  the  duty  of  finding  the 
facts  in  each  particular  case,  and  au- 
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But  there  is  authority  to  the  effect  that  any  statute  '^  which  attempts 
to  authorize  the  commission  in  its  judgment  to  allow  an  increase  of  the 
capital  stock  of  a  corporation  for  such  purpose  and  on  such  terms  or 
conditions  as  it  may  deem  advisable/'  is  a  delegation  of  legislative 
power  and  is  void.'^ 

The  purpose  of  such  statutes  is  to  prevent  over-capitalization  or  stock 
watering,  and  to  provide  for  a  reasonable  and  proper  financial  return 
to  the  corporation  for  its  securities,  and  that  the  amount  so  received 
shall  be  expended  for  the  lawful  purposes  specified  in  the  applica- 
tion ;  ^^  and  also  to  protect  and  enforce  the  rights  of  the  public  by 
enabling  the  commission  to  prevent  the  issue  of  stock  if  it  is  found 
that  it  is  not  for  the  purposes  of  the  corporation  enumerated  by  the 
statute,  and  reasonably  required  therefor.^^  They  do  not  change  or 
affect  the  limit  placed  on  the  amount  of  stock  which  the  corporation 
is  authorized  to  issue  by  its  charter  or  the  general  law,  or  do  away 
with  the  necessity  for  complying  with  statutory  provisions  as  to  the 
manner  in  which  the  authorized  capital  may  be  increased,  but  merely 
deal  with  the  issue  of  stock  within  that  limit.**    They  generally  apply 

thorize  and  require  it,  if  it  find  the      mere  idle  curiosity.     Such  statements 


existence  of  facts  that  bring  the  case 
within  the  statute^  to  allow  the  pro- 
posed increase;  otherwise  to  refuse 
it."  State  V.  Great  Northern  B.  Co., 
100  Minn.  445,  10  L.  B.  A.  (N.  S.)  250, 
11  N.  W.  289. 

estate  V.  Great  Northern  B.  Co., 
100  Minn.  445,  10  L.  B.  A.  (N.  S.)  250, 
11  N.  W.  289,  holding  Bev.  Laws  1906, 
§  2872,  to  be  void  for  this  reason. 

WBulkeley  v.  New  York,  N.  H.  &  H. 
B.  Co.,  216  Mass.  432,  103  N.  £.  1033; 
Fall  Biver  Gas  Works  Co.  v.  Gas  ft 
Electric  Light  Com  'rs,  214  Mass.  529, 
102  N.  E.  475. 

"As  a  check  upon  •  »  •  y^n^ 
financing  it  is  entirely  proper,  even 
upon  the  basis  of  the  exercise  of  the 
police  power,  to  require  all  corpora- 
tions conducting  public  utilities  to  lay 
before  the  local  pubHe  service  com- 
mission the  facts  relating  to  any  such 
issue  of  stocks  and  bonds  or  deben- 
tures or  certificates  of  indebtedness, 
thus  placing  such  facts  where  they 
will  be  readily  obtainable  by  anyone 
who  has  an  interest  therein  other  than 


as  indicated  in  the  acts  passed  should 
include  the  amount  of  the  issue.  In 
a  general  way  the  purposes  for  which 
it  is  desired  to  be  made,  and  where  the 
enterprise  is  one  to  be  conducted 
wholly  within  a  single  state,  it  may 
well  be,  as  the  decisions  seem  to  indi- 
cate, that  the  commission  may  sanc- 
tion or  disapprove  of  the  proposition. ' ' 
Laird  v.  Baltimore  ft  O.  B.  Co.,  121 
Md.  179,  47  L.  B.  A.  (N.  S.)  1167,  Ann. 
Cas.  1915  B  728,  88  Atl.  347,  348. 

81  Laird  v.  Baltimore  ft  0.  B.  Co., 
121  Md.  179,  47  L.  B.  A.  (N.  S.)  1167, 
Ann.  Cas.  1915  B  728,  88  AtL  347,  848; 
People  V.  Public  Service  Commission 
for  First  Dist.,  203  N.  Y.  299,  96 1<J.  E. 
1011,  aff'g  145  N.  Y.  App.  Div.  318, 
130  N.  Y.  Supp.  97;  People  v.  Stevens, 
197  N.  Y.  1,  90  N.  E.  60,  aff'g  134 
N.  Y.  App.  Div.  99,  118  N.  Y.  Supp. 
969;  People  v.  Public  Service  Com- 
mission, First  IMst.,  167  N.  Y.  App. 
Div.  286,  153  N.  Y.  Supp.  344. 

MFall  Biver  Gas  Works  Co.  v.  Gas 
ft  Electric  Light  Oom'rs,  214  Mass. 
529,  102  N.  E.  475. 
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to  every  issue  of  stock,  whether  it  be  the  first  or  any  subsequent  issue, 
including  stock  issued  on  reorganization  of  a  corporation.**  And  it 
has  been  held  that,  if  an  attempt  is  made  to  receive  subscriptions  be- 
fore the  required  authorization  is  obtained,  and  payments  are  made 
as  payments  of  capital  stock,  such  payments  are  payments  of  money 
without  consideration,  and  not  payments  on  capital  stock.** 

Under  some  statutes  the  commission  is  a  quasi  judicial  tribunal.^ 
And  its  decision  is  generally  made  final  unless  it  has  clearly  exceeded 
its  jurisdiction,*''  or  unless  such  decision  is  based  upon  some  error  of 
law,**  or,  under  some  statutes,  unless  there  was  no  evidence  before  it 
to  support  reasonably  its  order.**  Under  the  New  Hampshire  statute 
the  orders  of  the  commission  are  to  be  taken  as  prima  facie  correct 
and  are  not  to  be  disturbed  on  an  appeal  taken  to  the  court,  as  au- 
thorized by  the  act,  unless  it  plainly  appears  beyond  reasonable  con- 
troversy that  they  are  either  unjust  or  unreasonable.** 

If  the  power  of  the  commission  extends  to  the  approval  of  the  issue 
of  the  proposed  stock  and  not  merely  its  amount,**  **when  application 
is  made  to  it  for  approval,  it  becomes  its  duty  to  determine  whether 
as  matter  of  law  it  is  empowered  to  approve  such  an  issue  as  is 
proposed  by  the  corporation."** 

The  New  York  statute  does  not  make  the  commissioners  the  financial 
managers  of  the  corporation,  or  empower  them  to  substitute  their 

88  Fall  Biver  Gas  Works  Go.  v.  Gas  &  Electric  Idglit  Gom'rs,  214  Haas. 

&   Electric   Light   Gom'rs,  214  Mass.  529, 102  N.  E.  475. 

529,  102  N.  E.  475.  89  Interstate  Telephone  &  Telegraph 

84  People  v.  Public  Service  Gommis-  Co.  v.  Board  of  Public  Utility  Gom  'rs, 

fiion  for  First  Dist.,  203  N.  Y.  299,  96  84  N.  J,  L.  184,  86  Atl.  363. 

N.  E.  1011,  aflf'g  145  N.  Y.  App.  Div.  40  Grafton    Gounty    Elec.  tiight    & 

318,  130  N.  Y.  Supp.  97.  Power  Co.  v.  State,  77  N.  H.  490,  73 

86  Inhabitants  of  Falmouth  v.  Fal-  AtL  1028. 

mouth  Water  Go.,  180  Mass.  325,  62  4iThe  Massachusetts  railroad  com- 

N,  E.  255;  Attorney  General  v.  Massa-  mission  has  such  authority.    Bulkeley 

chusetts  Pipe  Line  Gas  Co.,  179  Mass.  v.  New  York,  N.  H.  &  H.  B.  Co.,  216 

15,  60  N.  E.  389.  Mass.  432,  103  N.  E.  1033. 

86  Bulkeley  v.  New  York,  N.  H.  Sd  H.  The  effect  of  B.  L.  c.  109,  t  24,  was 
B.  Co.,  216  Mass.  432,  103  N.  E.  1033.  to  take  away  from  the  corporation  and 

In  acting  upon  an  application  it  is  invest  in  the  designated  public  officers 

engaged  in  the  performance  of  a  quasi  the    right    to    determine   the   general 

judicial    function.      Fall    Biver    Gas  question  of  the  reasonable  necessity  of 

Works  Go.  V.   Gas   So  Electric  Light  the  issue.    Fall  Biver  Gas  Works  Go. 

Gom'rs,  214  Mass.  529,  102  N.  E.  475.  v.  Gas  &  Electric  Light  Gom'rs,  214 

87  Interstate  Telephone  Ss  Telegraph  Mass.  529,  102  N.  E.  475. 

Co.  V.  Board  of  Public  Utility  Com  'rs,  *•  Bulkeley  v.  New  York,  N.  H.  &  H. 

84  N.  J.  L.  184,  86  Atl.  363.  B.  Co.,  216  Mass.  432,  103  N.  E.  1033. 

88  Fall  Biver  Gaa  Works  Co.  v.  Gas 
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judgment  for  that  of  its  board  of  directors  or  stockholders  as  to  the 
wisdom  of  issuing  stock  for  purposes  authorized  by  law.**  The  duty 
of  the  commission  '*is  to  determine  whether  the  proposed  issue  is 
necessary  for  the  proper  purposes  of  the  company,  is  authorized  by 
law,  and  is  to  be  used  in  a  proper  manner.  If  such  are  the  facts 
it  cannot  withhold  its  certificate;  otherwise  it  cannot  grant  it.'*** 
So  it  has  no  power  to. authorize  the  issue  of  stock  by  a  corporation 
which  has  not  received  the  permission  and  approval  required  by  the 
statute  to  be  obtained  from  the  commission  before 'it  can  lawfully 
begin  the  construction  of  its  plant  or  the  exercise  of  any  franchises 
granted  it.** 

The  New  Jersey  statute  makes  it  the  duty  of  the  board  of  public' 
utility  commissioners  to  approve  the  proposed  issue  of  stock  **when 
satisfied  that  the  same  is  to  be  made  in  accordance  with  the  Idw  and 
the  purpose  of  such  issue  be  approved  by  said  board."  Under  this 
provision  it  has  been  held  that  it  is  the  duty  of  the  board  to  ascer- 
tain both  the  legality  of  the  proposed  issue  and  its  purpose,  and  that 
it  may  investigate  and  take  into  consideration  the  conditions  under 


*•  People  V.  Public  Service  Oommis- 
sion  for  First  Dist.,  203  N.  Y.  299,  96 
N.  E.  1011,  aflP'g  145  N.  Y.  App.  Div. 
318,  130  N.  Y.  Supp.  97;  People  v. 
Stevens,  203  N.  Y.  7,  96  N.  E.  114, 
rev  'g  143  N.  Y.  App.  Div.  789,  128  N. 
Y.  Supp.  440;  People  v.  Stevens,  197 
N.  Y.  1,  90  N.  E.  60,  aff'g  134  N.  Y. 
App.  Div.  99,  118  N.  Y.  Supp.  969; 
People  V.  Public  Service  Commission, 
First  Dist.,  167  N.  Y.  App.  Div.  286, 
153  N.  Y.  Supp.  344;  Westchester  Fire 
Ins.  Co.  v.  Syracuse,  B.  ft  N.  Y.  B.  Co., 
97  N.  Y.  Misc.  471,  161  N.  Y.  Supp. 
759.  See  also  Laird  v.  Baltimore  &  O. 
R.  Co.,  121  Md.  179,  47  L.  B.  A.  (N.  S.) 
1167,  Ann.  Cas.  1915  B  728,  88  AU. 
347,  348. 

The  commission  has  no  right  to  re- 
fuse permission  to  issue  bonds  and 
stock  to  &  corporation  formed  on  re- 
organization of  a  corporation  whose 
property  and  franchises  have  been  sold 
on  foreclosure,  on  the  ground  that  the 
value  of  the  mortgaged  property  and 
the  amount  of  new  capital  to  be  in- 


vested  are  less  than  the  amount  of 
securities  to  be  issued  by  the  corpora- 
tion. People  V.  Public  Service  Com- 
mission for  First  Dist.,  203  N.  Y.  299, 
96  N.  E.  1011,  aff'g»146  N.  Y.  App. 
Div.  318,  130  N.  Y.  Supp.  97. 

**  People  V.  Stevens,  203  N.  Y.  7,  96 
N.  B.  114,  rev'g  143  N.  Y.  App.  Div. 
789,  128  N.  Y.  Supp.  440. 

"The  duties  of  the  commission  are 
administrative*  to  enforce  upon  the 
companies  the  observance  of  the  pro- 
visions of  the  law. "  In  re  Watertown 
Gas  Light  Co.,  127  N.  Y.  App.  Div. 
462,  111  N.  Y.  Supp.  486. 

The  commission  is  charged  with  the 
duty  of  determining  whether  the  stock 
is  to  be  isjued  for  property,  labor  done, 
or  money,  and  for  the  reasonable  re- 
quirements of  the  company.  In  re 
Watertown  Gas  Light  Co.,  127  N.  Y. 
App.  Div.  462,  111  N.  Y.  Supp.  486. 

46  People  V,  Willcox,  207  N.  Y.  86, 
45  L.  B.  A.  (N.  S.)  629,  100  N.  B.  705, 
rev  'g  151  N.  Y,  App.  Div.  832,  136  N. 
Y.  Supp.  1031. 
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>vhich  it  is  to  be  made,  and  practically  the  public  policy  and  equity 
of  permitting  it.** 

The  New'  Hampshire  statute  provides  that  the  commission  shall 
determine  the  amount  of  stock  which  in  its  opinion  is  reasonably 
requisite  for  the  purpose  for  which  the  issue  is  to  be  made.*'' 

In  Indiana  the  commission  is  required  ^'to  hear  and  determine  the 
facts  upon  which  the  application  is  based,  and  the  facts  thus  de- 
termined constitute  the  foundation  upon  which  its  order  shall  be 
based."  If  the  facts  thus  found  are  such  as  to  entitle  the  corporation 
to  a  certificate  of  authority,  it  is  the  duty  of  the  commission  to  issue 
it,  and  mandamus  will  lie  to  compel  it  to  do  so.  '*  Under  such  cir- 
cumstances, the  act  required  is  ministerial  and  not  discretionary."** 

In  Texas  the  statute  merely  imposes  on  the  commission  certain 
ministerial  duties  with  reference  to  the  stock  of  railroad  companies, 
and  does  not  give  it  power  to  authorize  or  prohibit  the  issuance  of 
stock,  nor  to  annul  shares  which  have  been  issued  and  delivered-** 

The  general  principles  upon  which  the  commission  is  to  determine 
the  reasonable  necessity  for  the  issue  are  the  same  as  in  cases  where 
that  question  is  left  to  the  determination  of  the  corporation.**     It 


46  Interstate  Telephone  &  Telegraph 
Co.  V.  Board  Public  Utility  Com'rs,  84 
N.  J.  L.  184,  m  Atl.  363. 

4TLaw8  IWl,  c.  164,  §  14(a).  Graf- 
ton County  Elec.  Idg^ht  Sb  Power  Co.  v. 
State,  77  N.  H.  490,  93  Atl.  1028. 

48Puf>lic  "Service  Commission  of  In- 
diana V.  State,  184  Ind.  273,  111  N. 
E.  10. 

''To  hold  that  such  act  is  discre- 
tionary would  enable  the  commission, 
after  the  facts  were  determined,  to 
grant  the  certificate  of  authority,  or  to 
v/ithhold  it  at  its  will,  or  to  grant  such 
a  certificate  to  one  public  utility  and 
to  withhold  it  from  another  under  the 
same  state  of  facts.  Such  is  not  the 
purpose  of  the  statute. ' '  Public  Service 
Commission  of  Indiana  y.  State,  184 
Ind.  273,  111  N.  E.  10. 

*•  Vernon's  Sayle's  Civ.  St.  1914, 
art.  6723  (Be v.  St.  art.  4584g),  merely 
imposes  upon  the  railroad  commission 
the  performance  of  two  ministerial 
duties  with  reference  to  the  stock  of 
railroad   companies:      (1)    to   receive 


and  ]^reserve  the  statement  of  the 
stock  required  to  be  made  out  by  the 
directors^,  certified  and  presented  to  It 
by  the  president  of  the  corporation; 
(2)  to  cause  the  aggregate  amount  of 
stock  issued  by  the  company  to  be 
registered  in  the  office  of  the  secretary 
of  state.  It  does  not  give  the  com- 
mission power  to  authorize  or  prohibit 
the  issuance  of  the  stock  nor  to  annul 
shares  which  have  been  issued  and  de- 
livered, and  the  commission  has  no 
such  power.  Davis  v.  San  Antonio  & 
G.  S.  By.  Co.,  92  Tex.  642,  51  8.  W. 
324.  But  see  I>avis  v.  Watertown  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  178  S.  W. 
593;  United  States  &  M.  Trust  Co.  v. 
Delaware  Western  Const.  Co.,  —  Tex. 
Civ.  App.  —,  112  S.  W.  447. 

SO  Fall  Biver  Gas  Works  Co.  v.  Gas 
ft  Electric  Light  Com'rs,  214  Mass. 
529,  102  N.  E.  476. 

"There  is  no  change  in  the  question 
nor  of  the  principles  upon  which  it  is 
to  be  decided.  The  only  change  is  in 
the  party  deciding  it."     Fall   Biver 
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is  not  obliged  to  assume  that  tl^e  facts  stated  in  the  application  are 
true,  but  may  investigate  and  find  the  facts  for  itself .^^ 

It  is  sometimes  provided  that  the  decision  of  the  commission  as  to 
the  amount  of  stock  which  is  reasonably  necessary  for  the  purpose  for 
which  such  stock  is  proposed  to  be  issued  shall  be  based  upon  the 
price  at  which  such  stock  is  to  be  issued,  and  that  the  commission 
shall  refuse  to  approve  any  particular  issue  of  stock,  if,  in  its  opinion, 
the  price  at  which  it  is  proposed  to  be  issued  is  so  low  as  to  be  in- 
consistent with  the  public  interest.**  The  approval  by  the  commis- 
sion must  relate  to  the  present  and  not  to  the  remote  future,  and  the 
price  to  be  fixed  must  relate  substantially  to  present  conditions,** 
although,  of  course,  there  must  be  considerable  flexibility  as  to  the 
time  within  which  stock  may  be  sold  after  it  is  authorized,  and  reason- 
able limits  of  time  may  be  considered  in  approving  an  issue  of 
stock  and  putting  it  on  the  market.** 

Under  some  statutes  the  order  approving  the  issue  of  stock  may 
provide  for  the  application  of  the  proceeds  thereof  to  such  uses  as 
the  commission  shall  by  that  order  or  by  some  subsequent  order 


Gas  Works  Go.  v.  Oas  ft  Eleetric  Light 
Oom'rs,  214  Mass.  529,  102  N.  £.  475. 

Upon  the  question  whether  there 
shall  be  an  issue  of  additional  stoek  to 
meet  liabilities  incurred  in  increasing 
the  efficiency  or  value  of  the  plant  of 
a  gas  company,  the  amount  of  nn- 
divided  profits  on  hand  at  the  time 
when  the  liabilities  were  inenrred  or 
the  expenditures  made  which  after* 
wards,  and  before  the  application  to 
the  board,  have  been  lawfully  distrib- 
uted as  dividends,  is  immaterial.  Fall 
Biver  Gas  Works  Go.  v.  Gas  ft  Elec- 
tric Light  Gom'rs,  214  Mass.  529,  102 
N.  E.  475. 

U  Fall  Biver  Gas  Works  Go.  v.  Gas 
ft  Electric  Light  Gom'rs,  214  Mass. 
529,  102  N.  E.  475. 

tastat.  1913,  c.  784,  (  16.  Bulkeley 
V.  New  York,  N.  H.  ft  H.  B.  Go.,  216 
Mass.  432,  103  N.  E.  1033. 

In  Bulkeley  v.  New  York,  N.  H.  ft 
H.  B.  Go.,  216  Mass.  432,  103  N.  £. 
1033,  it  is  said  that  it  is  difficult  to 
define  the  phrase  ' '  so  low  as  to  be  in- 


consistent with  the  public  interest,'' 
but  that  it  must  at  least  be  taken  *  *  to 
mean  in  any  specific  case  an  issue 
price  materially  lower  than  a  price 
which  would  assure  a  ready  market 
for  the  Issue." 

•3  Bulkeley  v.  New  York,  N,  H.  ft 
H.  B.  Go.,  216  Mass.  432,  103  N.  E. 
1033. 

It  has  no  authority  to  approve  a 
proposed  issue  of  convertible  deben- 
tures exchangeable  for  stock  at  par  at 
the  option  of  the  holder  for  a  period 
of  ten  years  beginning  five  years  after 
their  date,  since  it  is  impossible  in  the 
nature  of  things  for  the  commission 
to  form  an  intelligent  opinion  whether 
the  price  at  which  stock  is  to  be  issued 
during  a  period  of  ten  years  beginning 
five  years  in  the  future  is  so  low  as  to 
be  inconsistent  with  the  public  inter- 
est Bulkeley  v.  New  York,  N.  H.  ft 
H.  B.  Go.,  216  Mass.  432,  103  N.  E. 
1033. 

M  Bulkeley  v.  New  York,  N.  H.  ft  H. 
B.  Go.,  216  Mass.  432,  103  N.  E.  1033. 
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specify,  and  the  corporation  is  prohibited  from  applying  such  pro- 
ceeds otherwise  than  as  so  specified.** 

The  commission  cannot  be  invested  with  any  supervisory  powers 
over  expenditure  of  money  by  an  interstate  railroad  in  other  states, 
nor  over  the  apportionment  of  the  expenditure  of  its  moneys  as  be- 
tween different  states,  nor  can  it  pass  upon  to  approve  or  condemn 
the  wisdom  or  unwisdom  of  coiistruction  work  to  be  performed  in 
other  states.  ''The  final  decision  of  matters  of  this  nature  must  rest 
with  the  oflScers  and  directors  of  the  corporation."  ^ 

Most  of  the  statutes  of  this  character  apply  to  issues  of  bonds  as 
well  as  to  issues  of  stock,  and  in  that  aspect  have  been  considered 
in  connection  with  the  subject  of  corporate  bonds.*'' 

The  validity  and  eflPect  of  so-called  ''Blue  Sky  Laws,*'  which  regu- 
late the  sale  of  stocks,  bonds  and  other  securities  by  domestic  or 
foreign  corporations  and  dealers  will  be  considered  hereafter  in  the 
chapter  treating  of  governmental  regulations. 


§  3478.  Whi^  stock  is  deemed  issaed.  "  'To  issue,'  as  defined  by 
lexicographers,  signifies  td  send  out,  to  put  in  circulation."**  "In 
a  popular  sense,  a  corporation  engaged  in  organization  is  said  to  issue 
stock  when  it  obtains  subscriptions  for  it."** 

"To  effectuate  an  issue  of  stock  it  is  not  necessary  that  a  certificate 
issue."**     So  shares  of  stock  may  be  "issued  and  outstanding" 


5ft  Stat.  1913,  e.  784,  $  16.  Bulkeley 
V.  New  York,  N.  H.  &  H.  B.  Co.,  216 
Mass.  432,  103  N.  £.  1033. 

B.  L.  c.  109,  §  24,  required  the  de- 
cision authorizing  the  issue  to  specify 
the  amounts  of  stock  which  were  au- 
thorized to  be  issued  for  the  respective 
purposes  to  which  the  proceeds  thereof 
were  to  be  applied,  and  prohibited 
their  application  to  any  purpose  not  so 
specified.  Fall  Biver  Gas  Works  Go. 
V.  Gas  &  Electric  Ligrht  Com'rs,  214 
Mass.  529,  102  N.  E.  475. 

M  Laird  v.  Baltimore  &  O.  B.  Co., 
121  Md.  179,  47  L.  B.  A.  (N.  8.)  1167, 
Ann.  Cas.  1915  B  728,  88  Atl.  347,  348. 

57  See  §  977,  supra. 

5S  American  Pig  Iron  Storage  Co.  v. 
State  Board  of  Assessors,  56  N.  J.  L. 
389,  29  Atl.  160. 

The  word  "issue,"  in  its  ordinary 


commercial  or  financial  sense,  means 
to  *  *  emit, "  *  *  put  into  circulation, ' '  or 
"dispose  of  securities''  already  au- 
thorized and  prepared  for  disposition. 
Stock  is  issued  when  it  is  disposed  of 
or  put  into  circulation.  Scott  v.  Ab- 
bott, 160  Fed.  673. 

59  The  word  was  held  to  have  been 
used  in  thi«  sense  in  a  statute  provid- 
ing for  the  payment  by  corporations 
of  a  tax  on  their  capital  stock  '  *  issued 
and  outstanding,"  so  that  a  corpora- 
tion was  taxable  on  the  amount  of 
stock  subscribed  although  the  sub- 
scriptions had  not  been  paid  in  full 
and  no  certificates  had  been  issued. 
American  Pig  Iron  Storage  Co.  v.  State 
Board  of  Assessors,  56  N.  J.  L.  389, 
29  Atl.  160. 

50  American  Pig  Iron  Storage  Co.  v. 
State  Board  of  Assessors,  56  N.  J.  L. 
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where  the  corporation  has  accepted  property  under  an  agreement  to 
give  such  shares  therefor,  although  no  certificates  have  been  issued 
therefor.®^  But  it  has  been  held  that  ''an  averment  that  stock  has 
been  issued  amounts  to  no  more  than  a  statement  that  the  stock 
certificates  have  issued.''^  Such  an  averment  does  not  amount  to 
an  averment  that  only  the  number  of  shares  alleged  to  have  been 
issued  have  been  subscribed,  since  ''it  is  a  matter  of  conmion  knowl- 
edge that  stock  is  invariably  subscribed  for  before  it  is  issued."  ^ 

It  has  been  held  that  shares  which  have  been  issued  to  a  stockholder 
and  then  repurchased  by  the  corporation  and  which  are  held  by  it 
for  resale  cannot  be  regarded  as  unissued  stock ;  ^  while  on  the  other 
hand  it  has  been  said  that  such  stock  is  the  same  as  though  it  had 
never  been  issued.^ 

A  return  to  the  holders  of  stock  improperly  surrendered  and 
illegally  cancelled  has  been  held  not  to  be  an  issuing  of  stock  within 
the  meaning  of  an  order  restraining  corporate  directors  from  issuing 
stock.^^ 


§  3479.  Bight  of  stockholdens  to  preference  on  issue  of  stock.    As 

we  have  seen  in  a  preceding  section,  when  a  corporation  increases  its 
capital  stock  under  authority  from  the  legislature,  stockholders  at 
the  time  are  entitled,  in  preference  1;o  others,  to  subscribe  for  or 
purchase  the  new  stock  in  proportion  to  their  shares  of  the  original 
stock.*''  And  according  to  some  courts  this  preference  also  exists 
in  relation  to  original  stock  which  remains  untaken,  and  therefore  un- 


389,  29  Atl.  160.  Fidelity  Trust  Co.  v. 
Federal  Trust  Co.,  —  N.  J.  Eq.  — ,  100 
Atl.  615. 

•  That  a  certificate  is  not  necessary  to 
constitute  a  person  a  stockholder,  we 
§  3427,  supra. 

61  Flour  City  Nat.  Bank  ▼.  Shire,  88 
X.  Y.  App.  Div.  401,  84  N.  Y.  Supp. 
810,  aff 'd  179  N.  Y.  687,  72  N.  E.  1141. 

6S  8an  Francisco  Commercial  Agency 
V.  Miller,  4  Cal.  App.  291,  87  Pac.  630. 

6S  3an  Francisco  Commercial  Agency 
V.  Miller,  4  Cal.  App.  291,  87  Pac.  680. 

64  Hartley  v.  Pioneer  Iron  Works, 
181  N.  Y.  73,  73  N.  E.  576,  rev'g  87 
N.  Y.  App.  Div..  107,  84  N.  Y.  Supp.  79. 

Stock  once  issued  is  and  remains 
outstanding  within  the  purview  of  the 
franchise  tax  act,  although  reacquired 


by  the  corporation,  until  retired  and 
canceled  in  the  manner  provided  by 
statute  for  the  reduction  of  capital 
stock.  Knickerbocker  Importation  Co. 
V.  State  Board  of  ABsessors,  74  N.  J. 
L.  583,  7  L.  B.  A.  (N.  S.)  885,  65  Atl. 
913,  rev'g  73  N.  J.  L.  94,  62  AtL  266. 
6ft  So  long  as  stock  repurchased  by 
the  corporation  remains  in  its  treasury, 
it  is  the  same  as  though  it  had  never 
been  issued.  Tulare  Irrigation  Dist.  v. 
Kaweah  Canal  ft  Irrigation  Co.  (€al.), 
44  Pac.  662. 

66  In  re  Election  of  Directors  of 
New  York  ft  W.  Town  Site  Co.,  145 
N.  Y.  App.  Div.  630,  130  N.  Y.  Supp. 
419. 

67  See  134^2,  supra. 
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issued,  at  the  time  of  the  iucorporatiou,®^  especially  where  the  cor- 
porate by-laws  so  provide.'*  Other  courts,  however,  hold  that  the  rule 
is  limited  to  an  increase  of  stock,  and,  in  the  absence  of  some  express 
charter  or  statutory  provision,  a  stockholder  has  no  greater  or  dif- 
ferent right  than  a  stranger  to  subscribe  for  or  purchase  undisposed 
of  shares  of  the  original  stockJ* 


68  8nelling  y.  Biehard,  166  Fed.  635; 
Crosby  v.  Stratton,  17  Colo.  App.  212, 
68  Pac.  130.  See  iJso  Eidman  v.  Bow- 
man, 58  HI.  444,  11  Am.  Bep.  90;  Way 
V.  American  Grease  Co.,  60  N.  J.  £q. 
263,  47  Atl.  44;  Whitaker  v.  Kilby, 
55  N.  Y.  Misc.  337,  106  N.  Y.  Supp. 
511,  aff'd  122  N.  Y.  App.  Div.  895, 
106  N.  Y.  Supp.  1149 ;  Luther  v.  C.  J. 
Luther  Co.,  118  Wis.  112,  99  Am.  8t. 
Bep.  977,  94  N.  W.  69. 

In  Snelling  v.  Biehard,  166  Fed.  635, 
it  wajs  held  that  existing  stockholders 
were  entitled  to  an  opportunity  to 
subscribe  for  their  proportionate  share 
of  unissued  stock  before  it  could  be 
disposed  of  to  others,  and  the  direc- 
tors were  enjoined  from  issuing  it 
without  giving  them  such  an  oppor- 
tunity. The  only  ca^e  cited  by  the 
court  as  authority  for  so  holding  is 
Stokes  ▼.  Continental  Trust  Co.,  186 
N.  Y.  285,  12  L.  B.  A.  (N.  S.)  969, 
9,Ann.  Cas.  738,  78  N.  E.  1090,  In 
whieh  the  sole  question  was  as  to  the 
right  to  subscribe  for  new  stock.  It 
13  also  to  be  noted  that  in  Sn^ling 
V.  Biehard  it  was  alleged  that  the 
directors  proposed  to  issue  the  stock 
to  themselves  or  their  nominees,  or  to 
some  friendly  person  who  would  vote 
in  their  interest,  in  order  to  control 
the  election  of  directory  and  to  de- 
prive the  complainants,  who  were  the 
majority  stockholders,  of  their  right 
of  control. 

^'Such  preference  does  exist  in  re- 
lation to  original  stock  which  remains 
untaken,  and  therefore  unissued,  at 
the  time  of  the  incorporation";  and 
also  in  the  case  of  an  increase  of  the 
capital  stock.    ''One  reason  on  which 


the  rule  in  either  case  rests,  is  that 
the  stockholder  has  the  right  to  pre- 
serve the  proportionate  interest  in  the 
corporation  first  acquired  by  him.  To 
dispose  of  the  unissued  or  added  stock 
to  strangers,  or  to  other  stockholders, 
without  aifording  him  an  opportunity 
to  take  his  pro  rata  share,  would  be, 
without  his  consent,  to  impair  his  in- 
terest and  influence  in  the  corporation, 
and  diminish  the  relative  value  of  his 
holdings;  and  this  the  directors,  who 
are  trustees  for  the  stockholders,  may 
not  lawfully  do."  Crosby  v.  Stratton, 
17  Colo.  App.  212,  68  Pac.  130. 

In  Jones  v.  Morrison,  31  Minn.  140, 
16  N.  W.  854,  it  is  said  that  in  re- 
spect to  the  power  of  the  directors  to 
dispose  of  it,  unissued  stock  would 
stand  on  the  same  footing  as  increased 
stock. 

In  Kingston  v.  Home  Life  Ins.  Co., 
—  Bel.  Ch.  — ,  101  Atl.  898,  it  ia 
said:  "In  some  cases  it  has  been  held 
that  the  right  does  not  exist  as  to 
the  original  authorized  capital,  but 
only  as  to  an  increase  of  authorized 
capital.  But  this  is  not  dear,  and  it  is 
difficult  in  particular  eajses  to  de- 
termine what  can  rightfully  be  called 
a  new  issue  of  stock,  as  for  instance, 
where  the  authorized  capital  stock 
was  not  increased  by  authority  of  law, 
and  the  new  issue  of  shares  were  part 
oi  the  capital  stock  as  originally  au- 
thorized, but  issued  after  a  sabstan- 
tially  long  period  subsequent  to  the 
original  issue  of  shares." 

eSTrask  v.  Chase,  107  Me.  137,  77 
AtL   698. 

70  Curry  v.  Seott,  54  Pa.  St  270, 
expialniog  and   distinguiphing   Beese 
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Existing  stockholders  have  no  right  to  a  preference  where  the  cor- 
poration reacquires  shares  of  its  stock  once  issued,  and  reissues  the 
same.  Such  shares  are  assets  of  the  corporation,  and  may  be  dis- 
posed of  by  it  either  to  stockholders  or  to  strangers,  as  it  may  deem 
best."^  . 

The  unissued  stock  of  a  oorporjation,  howev^,  althoiigh  part  of  the 
original  stock,  i^  held  in  trust  for  the  stockholders  in  such  a  sense 
that  it  must^  be  disposed  of  for  the  equal  benefit  of  alU'  In  disposing 
of  it,  the  directors  or  majority  of  the  stockholders  cannot  discriminate 
between  the  stockholders,"^  or  issue  it  to  themselves,  or  .to  their  nom- 


y.  Bank  of  Montgomery  Co.,  81  Pa«  St. 
78,  72  Am.  Dec.  726.  Compare  Morris 
V.  Stevens,  178  Pa.  St.  563,  36  AtL 
151.  See  also  Kingston  v.  Home  Ldfe 
Ins.  Co.,  —  Del.  Ch.  — ,  101  Atl.  898; 
Brown  v.  Florida  Southern  By.  Co.» 
19  Fla.  472;  Sims  v.  Street  B.  Co., 
37  Ohio  St.  556. 

In  Shellenberger  v.  Patterson,  168 
Pa.  St.  80,  31  Atl.  94a,  it  was  held 
that  ii  the  stockholders  should  have 
been  given  a  right  to  sabscribe  for 
undisposed-of  stock,  the  complainants 
had  waived  thttr  rights  in  this  re* 
gard.  And  it  was  further  held  that 
even  if  such  right  exists  and  is  vio- 
lated, this  doe«»  not  invalidate  the 
subscription  of  the  person  who  takes 
the  stock,  but  that  the  remedy  of  the 
injured  stockholder  is  by  an  action  for 
damages. 

Stockholders  cannot  complain  that 
undisposed-of  stock  was  sold  to  an 
outsider  at  less  than  par  where  it  does 
not  appear  that  they,  or  any  other 
person  or  personsi  oifered,  or  were 
ready,  veiling  and  able  to  boy  it  at 
par,  or  at  any  other  price.  Griffith  v. 
Bprowl,  45  Ind.  App.  504,  91  N.  E. 
25. 

71  Crosby  v.  Stratton,  17  Colo.  App. 
212,  68  Pac.  130;  Hartridge  v.  Bock- 
well,  B.  M.  Charlt.  (Ga.)  260;  State 
v.  Smith,  48  Vt.  266.  See  also  San 
Antonio  Traction  Co.  v.  White  (Tex. 
Civ.  App.),  60  S.  W.  323. 

''The  issued  stock  of  a  corporation 


represents  its  paid  up  capital.  The 
holder  owns  it  and  disposes  of  it  as 
he  sees  fit,  and  if  it  finds  its  way 
back  into  the  trea^ury  of  the  cor- 
poration, it  becomes  assets  in  the  same 
sense  that  the  corporation's  other 
property  is  assets.  It  is  ^till  part 
of  the  paid  up  capital,  and  its  sale 
no  more  affects  the  value  of  the  other 
stock,  or  the  standing  of  the  stock- 
holders in  the  corporation,  than  the 
sale  of  the  corporation '^  tools  or  ma* 
chinery.  The  relative  value  of  all 
the  stock  is  the  same  whether  the 
particular  stock  of  which  we  are 
speaking  remains  in  the  hands  of  the 
original  holders  or  has  been  acquired 
from  them  by  the  corporation,  and 
placed  in  its  treasury."  CroM^y  v; 
Stratton,  17  Colo.  App.  212,  68  Pac. 
130. 

VS  Arkansas  Valley  Agr.  Society  v. 
Eichholtz,  45  Kan.  164,  25  Pac.  613; 
Shellenberger  v.  Patterson,  168  Pa. 
St.  30,  31  Atl.  948;  Becse  v.  Bank  of 
Montgomery,  31  Pa.  St.  78,  78  Am. 
Dec.  726. 

TSTrask  v.  Chase,  107  Me.  137,  77 
Atl.  698 ;  Whitaker  v.  Kilby,  65  N.  Y. 
Misc.  337,  106  N.  Y.  Supp.  611,  aff 'd 
122  N,  Y.  App.  Div.  895,  106  N.  Y. 
Supp.  1149;  Shellenberger  v.  Patter- 
son, 168  Pa.  St.  30,  31  Atl.  943;  Beese 
V.  Bank  of  Montgomery,  31  Pa.  St.  78,' 
72  Am.  Dec.  726;  Luther  v.  C.  J. 
Luther  Co.,  118  Wis.  112,  99  Am.  St. 
Bep.  977,  94  N.  W.  69. 
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inees,  either  for  the  purpose  of  making  a  profit  for  themselves  out  of 
the  transaction,''^  or  for  the  purpose  of  obtaining  or  retaining  control 
of  the  corporation  J^    And  this  is  equally  true  though  they  believe 


"It  eannot  be  disposed  of  onequaUy 
to  the  corporators,  and  if  so  disposed 
of  each  corporator  injured  may  have 
his  action  against  the  corporation." 
Shellenberger  v.  Patterson,  168  Pa. 
St.  30,  31  Atl.  943. 

74  Where  the  directors,  knowing  that 
-unsubscribed  shares  are  worth  more 
than  par,  issue  it  to  them3elveB  at  par 
without  the  knowledge  or  consent  of 
the  other  stockholders  and  without 
giving  them  an  opportunity  to  sub- 
scribe for  it,  and  immediately  there- 
after declare  a  large  dividend,  their 
action  is  a  violation  of  duty  and  a 
fraud  on  the  rights  of  the  other  stock- 
holders, and  they  will  be  enjoined 
from  paying  any  dividends  on  such 
^tock.  Arkansas  Valley  Agr.  Society 
v.  Eichholtz,  45  Kan.  164,  25  Pac. 
613. 

76  United  States.  Snelting  v.  Rich- 
ard, 166  Fed.  635. 

IMaware.  See  Kingston  v.  Home 
Life  Ins.  Co.,  —  Del.  Ch.  — ,  101  Atl. 
898. 

T»41^nfv  See  Griffith  v.  Sprowl, 
45  Ind.  App.  504,  91  N.  E.  25. 

Madna.  Trask  v.  Chase,  107  Me. 
137,   77    Atl.    698. 

Maaeadrasetta.  Elliott  v.  Baker, 
194  Mass.  518,  80  N.  E.  450. 

Michigan.  Essex  v.  Essex,  141 
Mich.  200,  104  N.  W.  622. 

Kew  Jersey.  Way  v.  American 
Grease  Co.,  60  N.  J.  Eq.  263,  47  Atl. 
44.  See  also  Hilles  v.  Parrish,  14  N. 
J.  Eq.  380. 

New  York.  Whitaker  v.  Kilby,  55 
Misc.  337,  106  N.  Y.  Supp.  511,  aff'd 
122  App.  IM V.  895,  106  N.  Y.  Supp. 
1149.  See  also  Witherbee  v.  Bowles, 
201  N.  Y.  427,  95  N.  E.  27,  rev  'g  142 
App.  Div.  407,  126  N.  Y.  Supp.  954. 

PennsylTBOla.  Morris  v.  Stevens, 
178  Pa.  St.  563,  36  Atl.  151. 


WisconaiiL  Luther  v.  G.  J.  Luther 
Co.,  118  Wis.  112,  99  Am.  St.  Bep. 
977,  94  N.  W.  69. 

"Directors  cannot,  with  secret 
knowledge  of  the  existence  of  a  con- 
tract which  they  claim  to  be  of  great 
value,  issue  treasury  stock  of  the  cor- 
]>oration  and  buy  it  in  themselves, 
particularly  when  the  transaction  eon- 
verts  them  from  minority  to  majority 
stockholders.  Such  a  transaction  is 
in  the  highest  degree  inequitable.  All 
stockholders  should  be  given  knowl- 
edge of  contracts  affecting  the  value 
of  the  stock,  and  should  be  allowed 
to  subscribe  for  their  proportional 
share  of  the  new  issue."  Whitaker 
V.  Kilby,  56  N.  Y.  Misc.  337, 106  N.  Y. 
Supp.  511,  aff'd  122  N.  Y.  App.  Div. 
895,  106  N.  Y.  Supp.  1149. 

Directors  have  no  right  to  issue  un- 
issued stock  to  themselves,  or  to  their 
nominees  or  friends  who  will  vote  in 
their  interest,  in  order  to  control  the 
election  of  their  successors  and  de- 
prive the  majority  stockholders  of 
their  right  of  control,  and  they  will 
be  enjoined  from  doing  so.  Snelling 
V.  Bichard,  166  Fed.  635. 

A  majority  of  the  directors  who,  at 
the  time,  represent  a  minority  of  the 
stock,  have  no  right  to  issue  to  con- 
federates a  sufficient  amount  of  stock 
to  give  to  themselves,  and  to  oust 
their  opponents  from,  the  control  of 
the  corporation,  when  the  issuing  of 
the  stock  is  not  required  by  the  con- 
dition of  the  corporation  or  reason- 
ably necessary  for  the  proper  prose- 
cution of  its  business.  Elliott  v. 
Baker,  194  Ms^s.  518,  80  N.  £.  450. 
See  also  Griffith  v.  Sprowl,  45  Ind. 
App.  504,  91  N.  E.  25. 

In  an  Alabama  case  it  was  held  that 
a  demurrer  to  a  bill  for  the  cancella- 
tioA  of  certificates  of  stock  was  im- 
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that  in  so  doing  they  are  acting  for  the  best  interests  of  the  corpora- 
tion,'''  If  they  attempt  to  do  so,  they  commit  a  fraud  upon  the  other 
stockholders,  against  which  a  court  of  equity  will  grant  relief,''^  un- 
less the  right  to  relief  is  barred  by  laches  or  acquiescence.''*  And 
stock  so  issued  will  be  cancelled  where  the  person  to  whom  it  is  issued 
is  a  party  to  the  fraud,''*  although  not  where  it  has  come  into  the  hands 
of  a  bona  fide  purchaser  for  value.*^  If  the  wrong  consists  in  issuing 
the  stock  to  some  of  the  stockholders,  to  the  exclusion  of  others,  who 
were  ready  and  offered  to  take  their  proportion  of  the  shares,  they 
may  maintain  assumpsit  against  the  corporation  to  recover  damages 
for  breach  of  the  contract  implied  from  its  duty  to  them.*^  It  has 
been  held,  however,  that  a  bona  fide  sale  for  full  value  of  previously 
issued  stock  belonging  to  the  corporation  is  not  vitiated  because  the 
motive  of  the  directors  in  authorizing  it  is  to  enable  the  purchaser 
to  vote  to  retain  them  in  power.** 


properly  sustained,  where  it  showed 
that  the  president  of  the  corporation, 
for  the  purpose  of  gaining  control, 
convened  a  meeting  of  the  directors, 
and  presented  his  account  for  work 
done  for  the  corporation,  and  the  ac- 
counts of  third  persons  for*  materials 
furnished  under  a  contract  made  by 
him ;  that  the  certificates  sought  to  be 
canceled  were  thereupon  issued  to  him 
and  to  such  third  persons  in  payment 
of  these  accounts,  without  any  audit- 
ing or  investigation  as  to  the  correct- 
ness of  the  accounts;  that  such  third 
persons  agreed  with  the  president  to 
hold  their  shares  for  his  benefit;  and 
that  there  were  present  at  the  meet- 
ing, besides  the  president,  only  two 
other  directors,  both  of  whom  owned 
little  3tock,  and  were  his  tools.  Perry 
V.  Tuskaloosa  Cotton-6eed  Oil-Mill 
Co.,  93  Ala.  364,  9  So.  217. 

76  Elliott  V.  Baker,  194  Maas.  518, 
80  N.  B.  450;  Luther  v.  C.  J,  Luther 
Co.,  118  Wis.  112,  99  Am.  St.  Bep. 
977,  94  N.  W.  69. 

TTTrask  v.  Chase,  107  Me.  137,  77 
Atl.  698;  Essex  v.  Essex,  141  Mich. 
200, 104  N.  W.  622 ;  Morris  v.  Stevens, 
178  Pa.  St.  663,  36  Atl.  151;  Luther 
V.  C.  J.  Luther  Co.,  118  Wis.  112,  99 
Am.  St.  Rep.  977,  94  N.  W.  69. 


7S  Shellenberger  v.  Patterson,  168 
Pa.  St.  30,  31  Atl.  943;  Keeney  v. 
Converse,  99  Mich.  316,  58  N.  W.  325; 
St.  Croix  Lumber  Co.  v.  Mittlestadt, 
43  Minn.  91,  44  N.  W.  1079. 

In  Beese  v.  Bank  of  Montgomery 
Co.,  31  Pa.  St.  78,  72  Am.  Dec.  726, 
it  was  held  that  a  resolution  of  the 
directors  of  a  corporation,  distribut- 
ing unissued  stock  among  all  the 
stockholders  who  were  not  in  arrear 
on  the  shares  already  taken  by  them, 
and  excluding  those  who  were  in  ar- 
rear, was  an  unlawful  imposition  of 
a  penalty  on  those  in  arrear,  and  a 
violation  of  the  equal  rights  of  the 
stockholders  excluded. 

T9  Perry  v.  Tuskaloosa  Cotton-Seed 
Oil-MiU  Co.,  93  Ala.  364,  9  So.  217; 
Elliott  V.  Baker,  194  Mass.  518,  80 
N.  E.  450;  Luther  v.  C.  J.  Luther 
Co.,  118  Wis.  112,  99  Am.  St.  Bep.  977, 
94  N.  W.  69. 

tOBural  Homestead  Co.  v.  Wildes, 
54  N.  J.  Eq.  668,  35  Atl.  896,  rev'g 

53  N.  J.  Eq.  452,  32  Atl.  676;  Morris 
v.  Stevens,  178  Pa.  St.  563,  36  Atl. 
151. 

tl  Beese    v.   Bank   of    Montgomery 

Co.,  31  Pa.  St.  78,  72  Am.  Dec.  726. 

S2Bural  Homestead  Co.  v.  Wildes, 

54  N.  J.  Eq.  668,  35  Atl.  896,  rev'g 
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Vni.  ISSUE  AND  GANCELLATIOX  OF  CERTIFICATES  OF  STOCK 

§3480.  Power  to  issue;  conditions  precedent  A  joint-stock  cor- 
poration undoubtedly  has  the  power  to  issue  certificates  to  its  stock- 
holders as  evidence  of  their  ownership  of  shares,  except  in  so  far  as 
there  may  be  restrictions  in  its  charter  or  the  general  law.** 

In  the  absence  of  restrictions,  a  corporation  may  issue  a  certificate 
of  stock  before  the  shares  are  paid  for  in  full,  or  even  before  anything 
at  all  is  paid,**  for  payment  of  a  subscription,  unless  expressly  re- 
quired, is  not  necessary  to  render  one  a  stockholder.**  Charters  or 
general  laws  sometimes  require  payment  in  full  before  a  certificate  is 
issued,  however.**  Payment  in  full  has  been  held  to  be  a  condition 
precedent  under  a  provision  that  no  corporation  shall  issue  stock  except 
for  money  paid,  labor  done,  or  property  actually  received.*''    But,  on 

South  OuroUna.     8.   G.   Civ.   Code 


53  N.  J.  Eq.  452,  32  Atl.  676;  State 
V.  Smith,  48  Vt.  266,  290. 

SSIn  Beno  OU  Co.  v.  Culver,  60 
N.  Y.  App.  Div.  129,  69  N.  Y.  Supp. 
969,  rev'g  33  N.  Y.  Misc.  717,  68  N. 
Y.  Supp.  303,  it  is  said  that  the  right 
to  issue  certificates  of  stock  is  not 
one  of  the  implied  or  incidental 
powers  of  a  corporation,  and  that  the 
right  must  exist,  if  at  all,  by  virtue  of 
the  charter  of  the  corporation  or  the 
statute  under  which  it  is  incorporated. 
Later  in  the  opinion,  however,  the 
court  speaks  of  the  "right  to  issue 
stock, ' '  and  apparently  it  is  the  latter 
right  that  is  referred  to.  Of  course 
the  corporation  would  have  no  right 
to  issue  certificates  if  it  had  no  right 
to  issue  stock.     See   §  3474. 

M  Green  v.  Abietine  Medical  Co.,  96 
Cal.  322,  31  Pac.  100;  German  Mercan- 
tile Co.  V.  Wanner,  25  N.  D.  479,  62 
L.  B.  A.  (N.  S.)  453,  142  N.  W.  463. 

86  See  §3427,  supra. 

WOallfORila.  Brewster  v.  Hartley, 
37  CaL  15,  99  Am.  Dec.  237. 

Iowa.  Code  Supp.  1907,  1 1641b. 
First  Nat.  Bank  of  Ottumwa  v.  Fulton, 
156  Iowa  734,  137  N.  W.  1019. 

MlflBlBiilppi.  Lee  v.  Cutrer,  96  Miss. 
355,  27  L.  B.  A.  (N.  S.)  315,  Ann.  Cas. 
1912  B  478,  51  So.  808. 

Nevada.  Boss  v.  Bank  of  Gold  Hill, 
20  Nev.  191,  19  Pac.  243. 


1912,  §2851,  prohibits  the  issue  of 
stock  by  any  corporation  until  fully 
paid.  Granite  Brick  Co.  v.  Titos,  226 
Fed.  557. 

A  subscriber  to  whom  a  certificate 
has  been  issued  before  payment  in  full 
cannot  escape  liability  on  his  subscrip- 
tion on  that  ground.  Bom  v.  Bank 
of  Gold  Hill,  20  Nev.  191,  19  Pac. 
243. 

See  al^o  the  cases  cited  in  the  fol- 
lowing notes. 

97  San  Antonio  Irrigation  Co.  v. 
Deutschmann,  102  Tex.  201,  114  8. 
W.  1174,  105  S.  W.  486;  Common- 
wealth Bonding  &  Casualty  Ins.  Co. 
v.  Hollifield,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  776;  Bepublic  Trust  Co.  v. 
Taylor,  —  Tex.  Civ.  App.  — ,  184  S. 
W.  772;  Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Hill,  —  Tex.  Civ. 
App.  — ,  184  8.  W.  247;  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Turner, 
—  Tex.  Civ.  App.  — ,  182  S.  W.  438; 
General  Bonding  &  Casualty  Ins.  Co. 
V.  Mosely,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  1031 ;  Cope  v.  Pitzer,  —  Tex. 
Civ.  App.  — >  166  8.  W.  447;  Mason  v. 
Firflt  Nat.  Bank  of  Paint  Bock,  — 
Tex.  Civ.  App.  — ,  156  S.  W.  866;  Mc- 
Carthy V.  Texas  Loan  Ss  Guaranty 
Co.,  —  Tex.  Civ.  App.  — ,  142  B.  W.  96. 

Under  such  a  provision  stock  cannot 
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the  other  hand  it  has  been  held  that  such  a  provision  does  not  prevent 
the  corporation  from  issuing  eertificatea  before  payment  in  full,^ 
even  when  coupled  with  a  further  provision  that  stock  issued  in  viola- 
tion thereof  shall  be  void.^ 

Under  a  statute  providing  that  certificates  of  stock  should  be  issued 
''for  all  stock  paid  up,  from  time  to  time,  in  compliance  with  the  re- 
quirements of  such  directors/'  or  that  might  ''be  fully  paid  in  ad- 
vance of  such  requirements  by  the  voluntary  act  of  any  stockholder/' 
it  was  held  that  pa3rment  in  full  for  stock  was  a  condition  precedent  to 


be  sold  for  money  to  be  paid  after 
it  is  issued,  and  a  contract  providing 
for  payment  in  this  manner  is  void, 
asy  for  example,  an  agreement  that  the 
purchaser  may  pay  for  it  at  *ueh  time 
33  he  could  arrange.  San  Antonio  Ir- 
rigation Co.  V.  Deutschmann,  102  Tex. 
201,  114  S.  W.  1174,  105  8.  W.  486. 
A  voluntary  payment  of  the  unpaid 
portion  of  a  subscription  extinguishes 
the  det>t  and  renders  the  subsequent 
issuance  of  the  stock  valid.  General 
Bonding  &  Casualty  Ins.  Co.  v.  Mosely, 

—  Tex.  Civ.  App.  — ,  174  6.  W.  1031. 
But  see  Houston  Fire  &  Marine  Ins. 

Co.  V.  Bwain  (Tex.  Civ.  App.),  114  S. 
W.  149,  where  it  is  held  that  this  pro- 
vision does  not  declare  void  stock 
issued  without  payment  therefor,  but 
merely  condemns  fictitious  increase  of 
stock. 
U  Scully  V.  Automobile  Finance  Co., 

—  DeL  Ch.  — ,  101  Atl.  908;  White- 
water Tile  Ss  Pressed  Brick  Mfg.  Co.  v. 
Baker,  142  Wis.  420, 125  N.  W.  984. 

Such  provisions  do  not  prohibit  the 
issuing  of  stock  as  partly  paid  for,  but 
merely  mean  that  stock  cannot  be  is- 
sued as  fully  paid  so  as  to  relieve  the 
holders  from  liability  to  the  extent  of 
the  par  value  of  the  shares  until  it  has 
been  paid  for  in  money  or  other  form 
bf  property.  Scully  v.  Automobile  Fi- 
nance Co.,  —  Del.  Ch.  — ,  101  Atl.  908. 

«t  Wis.  etat.  1898,  1 1753,  forbidding 
the  issuance  of  stock  ''except  in  con- 
sideration of  money  or  labor  or  prop- 
erty,   estimated    at   its    true    money 


value,  aetuaUy  received  by  it,  equal  to 
the  par  value  thereof, ' '  and  providing 
that  all  stock  not  so  issued  shaU  be 
void, '  *  does  not  mean  that  every  stock 
subscription  must  be  paid  in  full  be- 
fore the  subscriber  beeomes  a  stock- 
holder, but  oiUy  that  the  consideration 
paid  or  to  be  paid  must  be  equal  to' 
rlihe  psf  value.  The  statutes  contem- 
plate that  stock  may  be  sold  in  part  at 
least  upon  credit,  and  that  the  balance 
due  may  be  called  in  from  time  to 
time,  and  even  that  such  stock  may  be 
transferred  and  the  original  holder  re- 
leased from  liability  for  the  amount 
unpaid  thereon."  The  word  void,  as 
so  used,  does  not  mean  incapable  of 
validation;  that  stock  issued  in  viola- 
tion of  the  statute  may  thereafter  be 
vtalidated  by  pajrment  of  full  con- 
sideration therefor;  and  that,  where 
the  stock  is  not  an  overissue,  the  cor- 
poration may  elect  to  ratify  the  trans- 
action, treat  the  stock  as  validly  is- 
sned,  and  sue  for  the  balance  due 
on  the  basis  that  the  stock  is  valid. 
In  such  an  action  the  defendant  will 
not  be  permitted  to  say  that  the  stock 
is  void  simply  because  of  his  own 
Vrongful  act,  since  in  so  doing  he 
would  be  taking  advantage  of  his  own 
wrong.  Whitewater  Tile .  Ss  Pressed 
Brick  Mfg.  Co.  v.  Bftker,  142  Wis.  420, 
125  N.  W.  984.  See  also  Haynes  v. 
Kenosha  Elee.  B.  Co.,  139  Wis.  227, 
121  N.  W.  124,  119  N.  W.  568,  where 
this  was  held  to  be  true  in  the  ease  of 
bonds. 
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the  power  to  issue  a  certificate.**  But  a  provision  requiring  corpora- 
tions to  issue  certificates  for  stock  when  fully  paid  up  does  not  pro- 
hibit the  issue  of  the  certificates  before  full  payment.*^ 

Of  course  a  corporation  has  no  power  to  issue  certificates  in  excess 
of  the  amount  of  its  authorized  capital  stock.  If  it  does  so,  it  may 
be  liable  in  damages  to  bona  fide  purchasers  of  the  pretended  stock,^ 
but  the  certificates  are  void,  and  neither  confer  rights  nor  impose 
liabilities  as  a  stockholder.** 

Certificates  representing  a  fictitious  increase  of  stock,  in  violation 
of  a  statutory  or  constitutional  provision  that  no  corporation  shall 
issue  stock  except  for  money  paid,  labor  done  or  property  actually  re- 
ceived, and  that  all  fictitious  increase  of  stock  shall  be  void,  are 
void  as  between  the  corporation  and  the  holder,  and  in  some  jurisdic- 
tions as  between  the  holder  and  subsequent  creditors  of  the  corpora- 
tion.** 

§  3481.  How,  where  and  by  whom  issued;  proof  of  issuaaoe.  Cer- 
tificates can  only  be  issued  by  the  officers  specified  in  the  charter  or 
general  law.*^  And  statutes  in  some  states  forbid  such  officers  to  sign 
certificates  without  knowledge  of  the  apparent  title  of  the  person  to 
whom  they  are  issued.** 

In-order  that  a  certificate  may  be  regarded  as  issued,  so  as  to  con- 
fer rights,  it  must  have  been  delivered.*^    So  there  is  no  issuance  of  a 


80  Brewster  v.  Hartley,  37  Cal.  15, 
99  Am.  Dee.  237. 

91 A  statute  (Civ.  Code  Cal.  §323) 
providing  that  ^'all  corporations  for 
profit  must  issue  certificates  for  stock 
when  fully  paid  up,  •  ♦  ♦  and 
may  provide,  in  their  by<laws,  for  issu* 
ing  certificates  prior  to  the  full  pay- 
ment, under  such  restrictions  and  for 
such  purposes  as  their  by-laws  may 
provide,"  does  not  prohibit  the  issue 
of  certificates  before  the  stock  is  fully 
paid  up.  Green  v.  Abietine  Medical 
Co.,  96  Cal.  322,  330,  31  Pae.  100.     » 

9a  See  §3493,  infra. 

98  See  §  3467,  supra. 

94  See  §  3579  et  seq.,  infra. 

95  Where  the  charter  provides  that 
''the  president  and  directors"  shall 
cause  a  certificate  to  be  issued  to  each 
subscriber  for  each  share  subscribed, 


the  president  alone  has  no  authority  to 
issue  certificates,  especially  to  nonsub- 
scribers.  Holbrook  v.  Fauquier  &  A. 
Turnpike  Co.,  3  Cranch  C.  C.  425,  Ted. 
Oas.  No.  6,591. 

A  certificate  issued  by  de  facto  offi- 
cers is  legal  and  valid.  Sherwood  v. 
Wallin,  154  Cal.  735,  99  Pac.  191. 

That  certificates  must  be  signed  by 
the  designated  ofiicers,  see  §3482, 
infra. 

96  Dennett  v.  Acme  Mfg.  Co.,  106 
Me.  476,  76  Atl.  922. 

97  York  V.  Passaic  Bolling-MiU  Co., 
30  Fed.  471;  Wolcott  v.  Waldstein,  86 
N.  J.  Eq.  63,  97  Atl.  951;  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Pruett,  — 
Tex.  Civ.  App.  — ,  184  S.  W.  716;  Com- 
monwealth  Bonding  &  Casualty  Ins. 
Co.  v.  Hill,  —  Tex.  Civ.  App.  — ,  184 
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certificate  where  it  is  never  detached  from  the.stock  book  although  the 
blanks  therein  are  properly  filled  up,  if  the  person  whose  name  is 
inserted  therein  has  no  control  over  the  books  of  the  company.'* 
But  the  contrary  has  been  held  to  be  true  where  the  persons  sought 
to  be  held  as  stockholders  are  ofScers  or  trustees  of  the  company,  and 
have  the  custody  of  the  stock  book  and  can  detach  the  certificates  at 
any  time.^  It  has  also  been  held  that  stock  is  not  issued  where  a 
certificate  made  out  in  the  name  of  the  subscriber  is  never  delivered 
to  him  but  is  retained  by  the  corporation  as  security  for  notes  given 
by  him  for  the  unpaid  portion  of  his  subscription ;  ^  and  this  has  been 
held  to  be  true  even  though  the  subscriber  votes  the  stock  and 
though  dividends  are  declared  on  it  which  are  credited  on  the  notes.' 
Making  out  a  certificate  and  mailing  it  to  a  stockholder  is  an  issue 
thereof.' 


8.  W,  247;  Cattlemen's  Trust  Go.  of 
Ft.  Worth  V.  Turner,  —  Tex.  Civ.  App. 
— ,  182  S.  W.  438.  See  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Turner,  — 
Tex.  Civ.  App.  — ,  182  S.  W.  438,  for 
various  definitions  of  the  term  "is- 
sue." And  see  the  cases  cited  in  the 
following  notes. 

A  stock  issue  is  not  consummated 
where  stock  certificates  are  issued  and 
placed  in  escrow,  but  are  never,  in 
fact,  acquired  by  the  person  for  whom 
they  were  intended.  Wolcott  v.  Wald- 
stein,  86  N.  J.  Eq.  63,  97  Atl.  951. 

It  must  be  borne  in  mind,  however, 
that,  ordinarily,  delivery  of  a  certifi- 
cate is  not  necessary  to  make  a  sub- 
scriber a  stockholder.     6ee  |  3427. 

96  Where  &  certificate  of  stock  was 
drawn  up  for  a  person  by  a  corpora- 
tion, but  retained  in  the  stock  book, 
and  a  receipt  was  indorsed  thereon  by 
the  corporation  for  him,  it  was  held 
that  there  was  no  delivery.  York  v. 
Passaic  Boiling-Mill  Co.,  30  Fed.  471. 
See  also  In  re  Grand  Rapids  Furniture 
Agency,  209  Fed.  483. 

99  In  re  Grand  Rapids  Furniture 
Agency,  209  Fed.  483. 

A  certificate  filled  up  and  signed  by 
the  proper  officers  constitutes  the  per- 
son  named  therein  a  stockholder   al- 


though it  is  not  detached  from  the 
books,  where  he  is  the  secretary  of  the 
company  and  it  is  therefore  in  his  con- 
trol and  he  is  at  liberty  to  do  with  it 
as  he  pleases.  Halstead  v.  Dodge,  1 
How.  Pr.  N.  S.  (X.  Y.)  170,  177,  51  N. 
Y.  Super.  Ct.  169. 

1  Commercial  Guaranty  State  Bank 
V.  Crews,  —  Tex.  (Xv.  App.  — ,  196  S. 
W.  901;  Kanaman  v.  Gahagan,  —  Tex. 
Civ.  App.  — ,  185  S.  W.  619;  Cattle- 
men 'fl  Trust  Co.  of  Ft.  Worth  v.  Pruett, 

—  Tex.  Civ.  App.  — ,  184  S.  W.  716; 
Commonwealth  Bonding  is  Casualty 
Ins.  Co.  V.  Hill,  —  Tex.  Civ.  App.  — , 
184  S.  W.  247;  Cattlemen's  Trust  Co. 
of  Ft.  Worth  V.  Turner,  —  Tex.  Civ. 
^VV'  —I  ^82  S.  W.  438;  Farmers'  is 
Merchants'  State  Bank  v.  Falvey,  — 
Tex.  Civ.  App.  — ,  175  S.  W.  833. 

The  transaction  ''is  treated  as  a 
subscription  for  stock,  the  delivery  of 
which  is  contingent  upon  the  payment 
of  the  notes  executed  therefor. ' '  Com- 
mercial Guaranty  State  Bank  v.  Crews, 

—  Tex.  Civ.  App.  — ,  196  S.  W.  901. 

«  Cattlemen's  Trust  Co.  of  Ft.  Worth 
V.  Pruett,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  716;  Cattlemen's  Trust  Co.  of 
Ft.  Worth  V.  Turner,  —  Tex.  Civ.  App. 
— ,  182  S.  W.  438. 

8  On   the    day   when   it   is   mailed. 
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Issue  of  a  certificate. of  stock  to  a  transferee  of  stock  is  one  of  the 
formalities  in  a  transfer  of  stock,^  but  the  issue  of  a  certificate  to  an 

4 

original  subscriber  is  in  no  sense  a  transfer  of  stock,  and  therefore  it 
is  not  within  a  provision  of  the  charter  or  by-laws  that  stock  shall  be 
transferable  only  on-  the  books  of  the  corporation.^ 

Certificates  are  not  necessarily  invalid  because  issued  outside  of 
the  state  where  the  corporation  was  incorporated.^ 

Where  stock  certificates  are  issued  in  contemplation  of  incorpora- 
tion and  before  the  incorporation  is  perfected,  the  issue  of  stock 
may  be  adopted  by  the  corporation  after  it  is  formed  and  the  holders 
thereby  become  stockholders  without  the  issue  of  new  certificates.^ 

The  legality  of  a  certificate  cannot  be  determined  in  a  suit  to  which 
the  holder  thereof  is  not  a  party.* 

The  issuance  of  stock  should  be  proved  by  the  production  of  the 
certificate,  that  being  the  best  evidence  of  its  issuance  and  existence.* 
Parol  evidence  is  not  admissible  for  that  purpose,  in  the  absence  of 
the  proper  predicate  for  the  nonproduction  of  the  certificate.^*  But 
delivery  of  the  certificate  may  be  shown  by  parol.** 

§  3482.  Form  and  contents  of  coidflcate.  With  respect  to  form, 
certificates  must  comply  with  the  provisions  of  the  charter  and  valid 
by-laws.  If  they  provide  generally  for  certificates  in  a  certain  f orm, 
and  signed  by  particular  oflScers,  all  certificates,  to  whomsoever  they 
may  be  issued,  are  to  be  in  such  form  and  signed  by  such  officers.*' 


Jones  V.  Terre  Haute  Bb  B.  B.  Co.,  17 
How.  Pr.  (N.  Y.)  529,  531. 

iSee  8ubd.  zzi,  infray  this  chapter. 

5  Burr  v.  Wilcox,  22  N.  Y.  551,  566. 

''The  issuing  of  the  original  certifi- 
cates is  in  no  sense  a  transfer  of  stock. 
The  interest  of  the  parties  to  whom 
they  are  issued  is  the  same  before  as 
after  such  issue.  The  certificate  is 
simply  a  written  acknowledgment  by 
the  company  of  the  interest  of  the 
subscribers  in  its  property  and  fran- 
chises. It  transfers  nothing  from  the 
company  to  the  subscriber,  but  simply 
affords  to  t^e  latter  evidence  of  his 
right. ' '  Burr  v.  Wilcox,  22''N.  Y.  651, 
555. 

As  to  the  validity  and  effect  of  pro- 
visions requiring  transfers  to  be  made 
on  the  books  of  the  corporation  see 
subd.  zxi,  infra,  this  chapter. 


6Courtright  v.  Deeds,  37  Iowa  503. 

7  Thorpe  v.  Pennock  Mercantile  Co., 
99  Minn.  22,  9  Ann.  Cas.  229,  108  N. 
W.  940. 

a  Willis  T.  Lauridson,  161  Cal.  106, 
118  Pac.  530. 

9  Commonwealth  Bonding  &  Cas- 
ualty Ins.  Co.  V.  Hill,  —  Tex.  Civ. 
App.  — ,  184  8.  W.  247. 

10  Commonwealth  Bonding  k  Cas- 
ualty Ins.  Co.  V.  Hill,  —  Tex.  Civ.  App. 
— ,  184  S.  W.  247. 

11  Commonwealth  Bonding  &  Cas- 
ualty Ins.  Co.  V.  Hill,  —  Tex.  Civ.  App, 
— ,  184  8.  W.  247. 

l«  Where  the  charter  or  by-laws  of  a 
corporation  authorize  or  require  its 
certificates  of  stock  to  be  issued  in  a 
particular  form,  and  signed  by  par- 
ticular officers,  all  certificates  are  prop- 
erly issued  in  such  f  onn  and  signed 
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It  is  sometimes  provided  that  certificates  must  have  indorsed  on  the 
face  thereof  what  amount  or  portion  of  the  par  valuer  has  been  paid 
to  the  corporation,  and  whether  such  payment  was  made  in  money 
or  property;  ^'  or  that  the  words  ** issued  for  property/'  ^*  or  "treas- 
ury stock"  or  "promotion  stock"  ^  must  be  stamped  on  the  faee  of 
certificates^  when  such  is  the  case. 

Words  engraved  on  the  margin  or  border  of  a  certificate  are  as 
much  a  part  of  it  as  though  contained  in  the  body  of  the  certificate.^^ 

A  corporation  may  insert  in  its  certificates  any  stipulation  or  pro- 
vision which  does  not  violate  its  contract  with  the  stockholder,  and 
which  is  not  contrary  to  the  provisions  of  its  charter,  or  to  the  general 


by  such  officers,  to  whomsoever  they 
may  be  issued.  No  other  or  different 
form  is  required  in  the  case  of  certifi- 
cates issued  to  one  of  the  officers 
named.  Titus  v.  Great  Western  Turn- 
pike Eoad,  61  N.  Y.  237. 

Where  the  certificates  provide  on 
their  face  that  they  will  not  be  valid 
unless  countersigned  by  a  designated 
€om!|)any  as  registrar,  its  signature  is 
necessary  to  the  completion  of  the  cer- 
tificate although  the  statute  contains 
no  such  requirement.  The  name  of  the 
company  designated  as  re^strar 
printed  in  the  forms  with  a  blank  for 
the  signature  of  its  proper  officer,  is 
not  a  signature  by  the  company  until 
the  blank  is  filled.  Dollar  6av.  Bank 
k  Trust  Co.  V.  Pittsburg  Plate  Glass 
Co.,  213  Pa.  307,  5  Ann.  Cas.  248,  62 
Atl.  916. 

'  Irregularities  in  the  form  of  the  cer- 
tificate, as  that  it  is  attested  by  the 
secretary  instead  of  the  treasurer,  does 
not  relieve  the  holder's  responsibility 
as  a  shareholder.  Olevenger  v.  Moore, 
71  N.  J.  L.  148,  58  Atl.  88. 

A  subscriber  is  not  excused  from 
paying  for  his  stock  because  the  cer- 
tificate does  not  comply  with  the  pro- 
visions of  Civ.  Code,  f  323.  Ferrochem 
€o.  of  Pennsylvania  v.  Banziger,  23 
Cal.  App.  584,  138  Pac.  966. 

ISIewa  Code  1897,  §1627,  contains 
such  a  ppovision,  and  provides  for  the 


fine  or  imprisonment  of  any  person 
violating  the  provisions  of  the  section, 
or  knowingly  making  any  false  state- 
ment on  a  certificate. 

Failure  to  comply  with  the  statute 
does  not  invalidate  the  certificates. 
French  v.  Northwestern  Laundry,  132 
Iowa  81,  107  N.  W.  480. 

U  N.  jr.  Bev.  St.  1887,  p.  186,  1 55, 
contained  such  a  requirement  but 
there  is  no  such  requirement  in  the 
corporation  law  of  1896.  See  Easton 
Nat.  Bank  v.  American  Brick  k  Tile 
Co.,  70  N.  J.  Bq.  722,  64  Atl.  1095, 
afl'g  69  N.  J.  Eq.  326,  60  Atl.  54. 

1ft  Act  MaTch  5,  1909  (Stats.  1909, 
c.  56)  requiring  certificates  of  stock  is- 
sued by  mining  companies  to  be  so 
stamped  does  not  apply  to  certificates 
issued  before  the  act  took  effect.  State 
%'.  Manhattan  Verde  Co.,  32  Nev.  474, 
109  Pac.  442. 

Mandamus  will  issue  to  compel  *the 
proper  corporate  officers  to  stamp  cer- 
tificates issued  after  the  taking  effect 
of  the  act,  in  accordance  with  its  pro- 
visions. State  V.  Manhattan  Verde 
Co.,  32  Nev.  474,  109  Pac.  442. 

16  This  is  true  of  words  Und  figures 
showing  the  amount  of  the  capital 
stock  and  the  number  and  par  value  of 
the  shares  into  which  it  is  divided. 
Fish  V.  Gilbert,  73  Conn.  377,  47  Atl. 
718. 
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law,  and  valid  provisions  or  stipulations  inserted  therein  will  be 
binding  upon  the  person  to  whom  the  certificate  is  issued,  upon  trans- 
ferees thereof,  and  upon  the  corporation.*^ 

Omission  of  the  corporate  seal  from  a  certificate,  which  is  otherwise 
in  proper  form,  and  signed  by  the  proper  officers,  does  not  render 
it  invalid.*'  Nor  does  the  absence  of  necessary  revenue  stamps,  where 
the  failure  to  attach  them  was  due  to  inadvertence,  since  under  such 
circumstances  they  may  be  attached  at  any  time.*' 


§3483.  Bight  to  certificate.  While  a  certificate  of  stock  is  not 
necessary  to  render  one  a  stockholder  in  a  corporation,''  it  is  desirable 
to  have  one  as  evidence  and  for  the  purpose  of  transfer,  etc.,  and  every 
stockholder  has  a  right  to  a  proper  certificate  as  soon  as  he  has  paid 
for  his  shares,  unless  there  is  some  provision  or  agreement  to  the  con- 
trary.'*   During  the  time  in  which  the  corporation  fails  or  refuses 


IT  Mannington  v.  Hocking  Valley 
By.  Co.,  183  Fed.  133;  HesUn  v.  East- 
ern Building  &  Loan  Ass'b  of  Syra- 
cuse, 28  N.  Y.  Misc.  376,  59  N.  T. 
Supp.  572. 

In  Heslin  v.  Eastern  Building  & 
Loan  Ass  'n  of  Syracuse,  supra,  it  was 
held  that  a  provision  in  a  certificate 
of  stock  that  any  action  against  the 
corporation  should  be  brought  in  the 
county  in  which  its  principal  of&ee  was 
located  was  binding. 

One  who  purchases  stock  through  a 
trust  company,  and  takes  a  certificate 
to  the  effect  that  the  shares  are  on  de- 
posit in  trust,  which,  together  with  a 
deed  of  transfer  thereof,  are  to  be  de- 
livered on  demand,  cannot  insist  that 
he  is  entitled  to  original  shares.  Mc- 
Clure  V.  Central  Trust  Co.,  28  N.  Y. 
App.  Div.  433,  63  N.  Y.  Supp.  188. 

IS  Halstead  y.  Dodge,  1  How.  Pr.  N. 
e.  (N.  Y.)  170,  177,  51  N.  Y.  Super. 
Ct.  169. 

See  Coddington  v.  Bailroad  Co.,  103 
IT.  S.  409,  26  L.  Ed.  400,  where  it  was 
held  that  the  right  of  one  who  had  ex- 
changed interest  coupons  for  stock  on 
the  ground  of  fraud  because  the  corpo- 
rate seel  was  omitted  from  the  certifi- 


cates was  barred  by  the  statute  of 
limitations  and  laches. 

19  Jones  V.  Western  Mfg.  Co.,  27 
Wash.  136,  67  Pac  586. 

80  See  §3427,  supra. 

n  United  States. ,  National  Bank  v, 
Watsontown  Bank,  105  U.  S.  217,  26  L. 
Ed.  1039;  Citizens'  Savings  &  Trust 
Co.  V.  Illinois  Cent.  B.  Co.,  182  Fed. 
607,  rev'g  173  Fed.  556;  Citizens'  Sav- 
ings &  Loan  Ass'n  v.  Belleville  &  S.  I. 
B.  Co.,  117  Fed.  109. 

AJabanuk  Birmingham  Nat.  Bank  v. 
Boden,  97  Ala.  404,  11  So.  883. 

CteUfomia.  Cortelyou  v.  Imperial 
Land  Co.,  166  Cal.  14,  134  Pac.  981, 
156  Cal.  373,  104  Pac.  695. 

nUnoUk  Davenport  v.  Piano  Imple- 
ment Co.,  70  111.  App.  161. 

Indiana.  Fletcher  v.  McOill,  110 
Ind.  395,  UN.  E.  779, 10  N.  E.  651. 

Alaine.  Bev.  St.  e.  47,  §34.  Ben- 
nett V.  Acme  Mfg.  Co.,  106  Me.  476,  76 
Atl.  922. 

ICinneaata.  Milnor  v.  Home  Sav- 
ings &  Loan  Asa'n,  64  Minn.  500,  67 
N.  W.  346. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
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to  issue  him  a  certificate  under  such  circumstances,  it  is,  at  most, 
merely  the  holder  of  the  naked  legal  title  to  the  stock  in  trust  for  the 
subscriber,  who  is  the  beneficial  owner .•• 

As  a  rule,  a  corporation  is  also  under  a  duty  to  issue  a  certificate, 
or  a  new  certificate,  to  a  transferee  of  shares,  unless  it  has  a  lien  on  the 
shares,  or  for  some  other  reason  is  not  bound  to  recognize  the  trans- 
fer.«« 


S.)  551^  111  Am.  St  Bep.  637,  62  Ail. 
971. 

New  Jersey.  P.  L.  1896,  p.  277, 1 19. 
Gund  V.  Logan,  187  Fed.  932. 

New  Tork.  Van  Allen  v.  IllinoiB 
Cent.  E.  Co.,  7  Bosw.  515.  See  Buf- 
falo &  N.  Y.  City  E.  Co.  v.  Dudley,  14 
N.  T.  336. 

OUo.  State  v.  Carpenter,  51  Ohio 
St.  83,  46  Am.  St.  Bep.  556,  37  N.  E. 
261;  Preon  v.  Carriage  Co.,  42  Ohio  St. 
30,  51  Am.  Bep.  794;  Arbuckle  v.  Wool- 
fion  Spice  Co.,  21  Ohio  Cir.  Ct.  356. 

PennssrlTania.  Appeal  of  Bowlej, 
115  Pa.  St.  150,  9  Atl.  329. 

Texas.  Bio  Grande  Cattle  Co.  v. 
Burns,  82  Tex.  50,  17  S.  W.  1043. 

Utah.  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.  672. 

Washington.  Lacaff  v.  Dutch  Miller 
Mining  &  Smelting  Co.,  31  Wash.  566, 
72  Pac.  112. 

Wisconsin.  Southwestern  Slate  Co. 
V.  Stephens,  139  Wis.  616,  29  L.  B.  A. 
(X.  S.)  92,  131  Am.  St.  Bep.  1074,  120 
N.  W.  408;  Wells  v.  Green  Bay  &  M. 
Canal  Co.,  90  Wis.  442,  64  N.  W.  69. 

"^here  a  corporation  sells  shares  of 
its  stock,  it  is  bound  to  deliver  certifi- 
cates therefor,  and  may  be  compelled 
to  do  60  by  appropriate  proceedings  in 
the  courts  in  case  it  fails  to  deliver 
them.  Southwestern  Slate  Co.  v. 
Stephens,  139  Wis.  616,  29  L.  B.  A. 
(N.  S.)  92,  131  Am.  St.  Bep.  1074,  120 
N.  W.  408. 

A  temporary  receipt  for  stock  sub- 
scriptions certifying  the  persons 
named  therein  to  be  the  owners  of  a 
Fpeciflpd  number  of  shares,  and  that  a 
certificate  will  be  issued  therefor  when 


engraved  and  ready  for  delivery  on 
presentation  of  the  receipt,  signed  by 
the  president  and  attested  by  the  sec- 
retary, is  not  the  certificate  required 
by  the  New  Jersey  statute.  Gund  v. 
Logan,  187  Fed.  932. 

A  corporation  will  not  be  tempo- 
rarily restrained  from  selling  shares  of 
its  stock  at  the  instance  of  one  hold- 
ing a  certain  number  of  shares  where 
it  has  unissued  stock  in  excess  of  the 
holdings  of  such  member.  Quin  v. 
Havener,  US  Wis.  53,  94  N.  W.  642. 

An  agreement  that  certificates  for 
so  called  ''pool  stock"  shall  not  bo 
issued  for  five  years  is  binding  on 
stockholders  who  are  parties  to  it  and 
on  their  assignees  who  take  with  no- 
tice. Williams  v.  Ashurst  Oil,  Land  ft 
Development  Co.,  144  Cal.  619,  78 
Pac.  28. 

Under  the  statutes  of  West  Virginia 
certificates  of  stock  need  not  be  is- 
sued unless  a  demand  is  made  therefor. 
Lipscomb's  Adm'r  v.  Condon,  56  W. 
Va.  416,  67  L.  B.  A.  670,  107  Am.  St. 
Bep.  938,  49  S.  £.  392. 

8S Citizens'  Savings  &  Trust  Co.  v. 
Illinois  Cent.  B.  Co.,  182  Fed.  607, 
rev  'g  173  Fed.  556. 

The  corporation  is  a  mere  trustee  as 
to  stock  which  has  been  paid  for  by 
a  sub3criber  but  has  never  been  is- 
sued. Before  being  compelled  to  issue 
it  to  any  other  person  it  is  entitled 
to  be  protected  against  any  subse- 
quent claim  therefor  by  the  subscriber. 
Wait  v.  Kern  Biver  Mining,  Milling 
&  Developing  Co.,  157  Cal.  16,  106 
Pac.  98. 

93  See  subd.  xxi,  infra,  this  chapter. 
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In  the  absence  of  a  provision  or  agreement  to  the  contrary,  a  cor- 
poration is  not  bound  to  issue  a  certificate  for  stock  until  it  is  paid  for 
in  f  uU,*^  although,  as  we  have  seen,  it  may  do  so  unless  prohibited.* 

The  number  of  certificates  to  be  issued  to  a  single  stockholder  is, 
generally  speaking,  a  matter  for  the  discretion  of  the  directors  under 
the  by-laws.  In  the  absence  of  any  provisions  on  the  subject  he  has 
a  right,  within  reason,  to  have  his  holdings  in  such  amounts  as  he 
may  desire.*^  But  his  demands  in  this  regard  must  be  reasonable. 
So  it  has  been  held  that  a  demand  by  an  owner  of  twenty>five  shares 
of  stock  that  twenty-five  certificates  be  issued  to  him,  one  for  each 
share,  is  unreasonable,  and  that  the  directors  are  justified  in  refusing 
to  compljr  with  it 

§  8484.  Bemedies  for  refosal  to  issue  certificates.  If  a  corporation 
wrongfully  refuses  to  issue  a  proper  certificate  of  stock  when  it  has 
the  power  and  is  under  an  obligation  to  issue  the  same,  it  may  be 
compelled  to  do  so  by  a  suit  in  equity  for  specific  performance  of 
its  express  or  implied  contract,*'  at  least  where  there  is  no  adequate 


t4  California  Southern  Hotel  Co.  v.      Learned,  153  Cal.  245,  94  Pac.   1047 


Callend^r,  94  Cal.  120,  28  Am.  St.  Rep. 
99,  29  Pac.  859;  Fulgam  v.  Macon  & 
B.  R.  Co.,  44  Ga.  597 ;  Baltimore  City 
Passenger  By.  Co.  v.  Hambleton,  77 
Md.  341,  26  Atl.  279;  Babcock  v. 
Schuylkill  &  L.  Val.  R.  Co.,  133  N.  T. 
420,  31  N.  E,  30. 

A  corporation  i»  not  bound  to  issue 
a  certificate  to  a  subscriber  until  the 
subscription  is  fully  paid.  Common- 
wealth Bonding  &  Casualty  Ins.  Co. 
V.  Hill,  —  Tex.  Civ.  App.  — ,  184  8. 
W.  247. 

tSSee  f  3480,  supra. 

seSchell  y.  Alston  Mfg.  Co.,  149 
Fed.  439. 

87 United  States.  Citizens'  Savings 
&  Trust  Co.  V.  IllinoU  Cent.  R.  Co., 
182  Fed.  607;  Citizens'  Savings  & 
Loan  Ass'n  v.  Belleville  &  S.  I.  R. 
Co.,  117  Fed.  109. 

Alabama.  Birmingham  Nat.  Bank 
V.  Roden,  97  Ala.  404,  11  So.  883. 

Oallfomia.  Cortelyou  v.  Imperial 
Land  Co.,  166  Cal.  14,  134  Pac.  981, 
]56  Cal.  373,  104  Pac.  695;  Noble  v. 


(Cal.  App.),  87  Pac.  402. 

Colorado.  Mountain  Water  Works 
Const.  Co.  V.  Holme,  49  Colo.  412,  113 
Pac.  501. 

Georgia.    Blaisdell  v.  Bohr,  68  Ga.  56. 

Illinois.  Davenport  v.  Piano  Imple- 
ment Co.,  70  111.  App.  161. 

Kansas.  Consolidated  Mining  & 
Prospecting  Co.  v.  Huff,  62  Kan.  405, 
63  Pac.  442. 

Maryland.  William3  v.  Savage  Mfg. 
Co.,  3  Md.  Ch.  418. 

lUnnesota.  Selover  v.  Isle  Harbor 
Land  Co.,  100  Minn.  253,  111  N.  W. 
155,  91  Minn.  451,  98  N.  W.  344.  See 
also  Milnor  v.  Home  Savings  &  Loan 
Ass'n,  64  Minn.  500,  67  N.  W.  346. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  R.  A.  (N. 
S.)  551,  111  Am.  St.  Rep.  637,  62  Atl. 
971. 

Kew  York.  Kinnan  v.  Forty-Second 
St.,  M.  &  St.  N.  Ave.  Ry.  Co.,  140 
N.  Y.  183,  35  N.  E.  498,  aff  'g  1  Misc. 
457,  21  N.  Y.  Supp.  789. 
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remedy  at  law  such  as  an  action  at  law  to  recover  for  the  breach.^ 


OUo.  State  v.  Carpenter,  51  Ohio 
8t.  83,  46  Am.  St.  Bep.  556,  37  N.  £. 
261;  Iron  R.  Co.  v.  Fink,  41  Ohio  St. 
321;  52  Am.  Bep.  84;  Arbuckle  y. 
Woolson  Spice  Co.,  21  Ohio  Cir.  Ct. 
356. 

PeniuqrlTanla.  Beading  Iron  Workj ' 
Estate,  149  Pa.  St.  182,  24  Atl.  202; 
Bowley's  Appeal,  115  Pa.  St.  150,  9 
Atl.  329. 

Utah.  Coray  v.  Peny  Irrigatioa 
Co.,  166  Pac.  672. 

Waahington.  Lacaif  v.  Duteh  Miller 
Mining  &  Smelting  Co.,  31  Wash.  566, 
72  Pac.  112. 

W«rt  Virginia.  Snyder  v.  Charles- 
ton &  S.  Bridge  Co.,  65  W.  Va.  1, 
131  Am.  St.  Bep.  947,  63  S.  E.  616. 

Wisconsin.  Wells  v.  Green  Bay  is 
M.  Canal  Co.,  90  Wis.  442,  64  N. 
W.  69. 

If  there  is  any  valid  reason  why 
this  relief  cannot  be  granted,  equity 
will  grant  alternative  relief  by  way  of 
damages.  Snyder  v.  Charleston  &  S. 
Bridge  Co.,  65  W.  Va.  1,  131  Am.  St. 
Bep.  947,  63  S.  E.  616. 

Where  stock  is  without  market 
value  and  has  never  been  sold,  equity 
will  compel  the  specific  performance 
of  ^a  contract  by  a  corporation  to  issue 
stock  in  consideration  of  the  transfer 
to  it  of  certain  property.  Selover  v* 
Isle  Harbor  Land  Co.,  100  Minn.  253, 
111  N.  W.  155,  91  Minn.  451,  98  N. 
W.  344. 

Judgment  may  be  rendered  for  the 
issuance  of  the  stock  and  in  failure 
of  the  company  to  issue  it  to  him, 
that  he  have  judgment  for  its  value. 
But  a  judgment  which  directs  defend- 
ant corporation  to  issue  certain  shares 
of  stock  and  place  them  in  the  hands 
of  the  clerk  of  court  within  a  specified 
time,  to  be  delivered  to  plaintiff,  the 
order  finding  the  value  of  the  stoek 
and  providing  that  if  the  defendant 
shall  fail  to  comply  with  the  order 


that  then  and  in  that  esse  the  plain- 
tiff shall  have  judgment  against  de- 
fendant for  the  value  thereof,  is  con- 
ditional both  in  its  form  and  in  its 
effect  and  should  properly  be  vacated 
as  to  the  entry  of  judgment.  Judg- 
ment in  such  case  should  be  entered 
in  case  of  noncompliance  with  the  first 
half  of  the  order  upon  due  proof  of 
such  noncompliance. 

The  evil  of  ^uch  conditional  order 
is  that  it  made  necessary  the  determi- 
nation of  default  with  respect  to  the 
first  half  of  the  order  and  did  not 
provide  by  whom  such  default  should 
be  determined*  In  an  attempt  to  act 
under  the  order,  if  default  had  oc- 
curred, the  clerk  would  naturally  have 
been  called  upon  to  find  that  such  de- 
fault had  occurred,  and  this  would 
have  been  in  effect  an  exercise  of 
judicial  powers.  Consolidated  Mining 
&  Prospecting  Co.  v.  Huff,  62  Kan. 
405,  63  Pac  442. 

Of  course  a  corporation  cannot  be 
compelled  to  perform  a  contract  to 
issue  stock  which  it  did  not  make  in 
a  suit  to  which  it  is  not  a  party. 
Bivens  v.  Hull,  58  Colo.  338,  145  Pao. 
694. 

Bee  also  subd,  xzni,  infra,  this 
chapter,  as  to  the  right  of  a  trans- 
feree of  stock'  to  sue  in  equity  to 
compel  the  corporation  to  register  the 
transfer  and  to  issue  a  new  eertifi- 
eate  to  him. 

St  Where  there  is  no  averment  and 
proof  that  stock  has  a  peculiar  value, 
or  that  in  an  action  at  law  damages 
resulting  from  the  breach  of  contract 
could  not  be  fully  recovered,  a  bill  in 
equity  to  compel  specific  performance 
of  a  contract  by  a  corporation  to  issue 
stock  in  payment  of  services  cannot 
be  maintained.  Kennedy  v.  Thomp- 
son, 97  N.  Y.  App.  Biv.  296,  89  N.  Y. 
Supp.  963. 

See  also  Selover  v.  Isle  Harbor  Land 
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In  some  jurisdictions  mandamus  will  lie  to  compel  it  to  issue  a 
certificate  under  such  circumstances,**  provided  the  legal  right  of  the 
petitioner  is  clear  and  unquestionable,**  although  there  is  authority 
to  the  contrary.*^ 

Instead  of  suing  to  compel  the  issuance  and  delivery  of  a  certificate, 
the  party  may  maintain  against  the  corporation  an  action  of  assumpsit 
on  its  express  or  implied  contract,  to  recover  damages  for  the  breach 
thereof ;  *•  or,  if  he  has  title  to  the  stock,  he  may  treat  the  refusal 


Co.,  100  Minn.  253,  111  N.  W.  165,  91 
Minn.  451,  98  N.  W.  344. 

99  State  V.  Southern  Mineral  &  Land 
Improvement  Co.,  108  La.  24,  32  So. 
174;  State  v.  New  Orleans  Oaalight 
Co.,  25  La.  Ann.  413;  Dennett  v.  Acme 
Mfg.  Co.,  106  Me.  476,  76  Atl.  922; 
State  Y.  Cheraw  &  C.  B.  Co.,  16  S.  C. 
524. 

As  to  whether  mandamus  will  lie 
to  compel  a  corporation  to  register  a 
transfer  of  stock  and  to  issue  a  new 
certificate  to  the  transferee,  see  sabd. 
zxni,  inf  ra,  this  chapter. 

SOTownes  v.  Nichols,  73  Me.  515. 
See  also  State  v.  New  Orleans  Gaslight 
Co.,  25  La.  Ann.  413. 

A  writ  of  mandamus  should  be  de- 
nied where  there  is  a  controversy  be- 
tween the  parties  as  to  their  legal 
rights  under  an  agreement  referred 
to  in  the  certificate  under  which  the 
petitioner  clainui  the  right  to  stock, 
and  the  nature  of  such  agreement  does 
not  appear.  Townes  v.  Nichols,  73 
Me.    515. 

''All  the  authorities  declare  that 
the  remedy  by  mandamus  cannot  be 
resorted  to  in  a  case  like  this  unless 
the  legal  right  of  the  petitioner  to  the 
possession  of  the  thing  sought  for  is 
clear  and  unquestionable.  If  there  be 
doubt  as  to  what  his  legal  right  may 
be,  involving  the  necessity  of  litiga- 
tion to  settle  it,  mandamus  must  be 
withheld.  Mandamus  is  the  right  arm 
of  the  law.  Its  principal  office  is,  not 
to  inquire  and  investigate,  but  to  com- 
mand and  execute.  It  is  not  designed 
to  assume  a  part  in  ordinary  law-suits 
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or  equitable  proceedings.  It  is  prop- 
erly called  into  requisition  in  cases 
where  the  law  has  been  settled,  or  in 
cases  where  questions  of  law  or  equity 
cannot  properly  and  reasonably  arise. 
Its  very  nature  implies  that  the  law, 
although  plain  and  clear,  fails  to  be 
enforced,  and  needs  its  assistance." 
Townes  v.  Nichols^  73  Me.  515. 

See  also  subd.  zxni,  infra,  this 
chapter. 

81  In  Ohio,  where  a  statute  provides 
that  the  writ  of  mandamus  ' '  must  not 
be  issued  in  a  case  where  there  is  a 
plain  and  adequate  remedy  in  the  ordi- 
nary couTse  of  the  law,"  it  has  been 
held  that  mandamus  will  not  Ue  to 
compel  a  corporation  to  issue  a  certifi- 
cate of  stock,  but  that  the  remedy  is 
either  at  law  to  recover  damages  tor 
refusal  to  issue  the  same,  or  in  equity 
to  compel  the  officers  of  the  corpora- 
tion to  execute  and  deliver  it.  State 
V.  Carpenter,  51  Ohio  St.  83,  46  Am. 
St.  Bep.  556,  37  N.  E.  261.  See  also 
Coray  v.  Perry  Irrigation  Co.,  —  Utah 
— ,  166  Pac.  672. 

See  also  subd.  zxni,  infra,  this 
chapter. 

88  Alabama.  Birmingham  Nat.  Bank 
V.  Boden,  97  Ala.  404,  11  So.  883. 

Arisoiuk  Salt  Biver  Canal  Co.  v. 
Hickey,  4  Ariz.  240,  36  Pac.  171. 

ISBXyUad.  Baltimore  City  Pas- 
senger By.  Co.  V.  Sewell^  35  Md.  238, 
6  Am.  Bep.'  402. 

Massachnsetta  Wyman  v.  Ameri- 
can Powder  Co.,  8  Cush.  168 ;  Sargent 
V.  FrankUn  Ins.  Co.,  8  Pick.  90,  19 
Am.  Dec.  306. 
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to  deliver  a  certificate  as  a  oonversion  of  tAe  stock,  and  maintain  an 
action  of  trover  to  recover  damages.^  A  demand  and  refusal  are 
essential  prerequisites  to  an  action  for  conversion.'*  The  corporation 
is  not  obliged  to  carry  the  stock  to  the  owner  and  place  it  in  his  hands, 
and  if,  after  the  corporation  has  notified  him  that  his  claim  for  stock 
has  been  allowed,  hci  does  not  present  himself  and  request  the  issuance 
and  delivery  of  the  stock,  he  cannot  recover  damages  for  failure  to  de- 
liver it.^  The  measure  of  damages  in  such  actions  is  considered  in 
other  sections.^* 

A  subscriber  for  stock  may,  as  against  the  corporation,  rescind  his 
contract  of  subscription,  if  the  corporation  wrongfully  refuses  to  de- 
liver a  certificate,  and  sue  to  recover  back  what  he  has  paid ;  and  the 
rescission,  if  made  before  insolvency  of  the  company,  is  good  even  as 
against  creditors  if  the  company  afterwards  becomes  insolvent.''' 


fiffimieaota.  See  Milnor  v.  Home 
Savings  &  Loan  A38'n,  64  Mum.  500, 
67  N.  W.  346. 

New  York.  Van  AUen  v.  lUinois 
Cent.  B.  Co.,  7  Bobw.  51&. 

Utah.  See  Coray  v.  Perry  Irriga- 
tion Co.,  166  Pac.  672. 

Where  the  members  of  an  unincor- 
porated  association  become  incorpo- 
rated in  pursuance  of  an  agreement  by 
which  each  of  the  associates  is  to 
have  stock  in  proportion  to  his  in- 
terest in  the  association,  a  person  to 
whom  one  of  the  associates  assigned 
his  interest  prior  to  incorporation  may 
maintain  an  action  against  the  eor* 
poration  in  his  own  name  for  refusal 
to  issue  to  him  certificates  of  stock 
for  his  interest.  Baltimore  City  Pas- 
senger By.  Co.  V.  Sewell,  35  Md.  238, 
6  Am.  Bep.  402. 

The  measure  of  damages  in  such  an 
action  is  the  value  of  the  stock.  Mil- 
nor V.  Home  Savings  &  Loan  Ass'n, 
64  Minn.  500,  67  N.  W.  346.  See  also 
Van  Allen  v.  Illinois  Cent.  B.  Co.,  7 
Bosw.   (N.  Y.)  515. 

As  to  the  right  of  a  transferee  of 
shares  to  maintain  such  an  action 
where  the  corporation  refuses  to  reg- 
ister the  tran3fer  and  issue  a  new 
certificate  to  him,  see  subd.  xzm,  inf  m, 
this  chapter. 


8S  Ctolorado.  Mountain  Water  Works 
Const.  Co.  V.  Holme,  49  Colo.  412,  113 
Pac.  501. 

lowftii  Teeple  v.  Hawkeye  Gold 
Dredging  Co.,  137  Iowa  206,  114  N. 
W.  906. 

BUimesota.  See  Milnor  v.  Home 
Savings  &  Loan  Ass'n,  64  Minn.  500, 
67  N.  W.  346. 

Ohio.  State  v.  Carpenter,  51  Ohio 
St.  83,  46  Am.  St.  Bep.  556,  37  N.  £. 
261. 

PtnnaylTaiiiA.  Beading  Iron  Works ' 
Estate,  149  Pa.  St.  182,  24  Atl.  202. 

Utah.  See  Coray  v.  Perry  Irriga- 
tion Co.,  166  Pac.  672,  holding  that 
the  complaint  in  an  action  for  dam- 
ages was  sufficient. 

As  to  the  right  of  a  transferee  of 
shares  to  maintain  such  an  action 
where  the  corporation  refuses  to  regis- 
ter the  transfer  and  issue  a  new  cer- 
tificate to  him,  see  subd.  xxni,  infra, 
this  chapter. 

As  to  the  conversion  of  shares  of 
stock  generaUy,  see  1 3445  et  seq., 
supra. 

34See  13446,  supra. 

85  Teeple  v.  Hawkeye  Gold  Dredging 
Co.,  137  Iowa  206, 114  N.  W.  906. 

86  See  I  3449  et  seq.,  supra. 

87  Potts  V.  Wallace,  32  Fed.  272; 
Swazey  v.  Choate  Mfg.  Co.,  48  N.  H. 
200. 


5757 


§3484] 


Pbivate  Cobpoaatiohs 


[Ch.56 


But  he  cannot  rescind  for  the  first  time,  and  recover  what  he  has  paid, 
after  the  corporation  has  become  insolvent,  and  the  rights  of  creditors 
have  intervened.'* 

It  has  been  held  that  a  stockholder's  right  of  action  against  a  cor- 
poration to  compel  it  to  deliver  to  him  a  certificate  of  stock,  or  to 
recover  damages  for  its  refusal  to  do  so,  does  not  aecroe  until  the  cor- 
poration denies  his  right  thereto,  and  the  statute  of  limitations,  there- 
fore, does  not  begin  to  run  until  then.**  But  there  is  authority  to 
the  effect  that  the  statute  begins  to  run  as  soon  as  he  is  entitled  to  a 
certificate.*^ 

The  right  to  relief  in  equity  may  be  lost  by  laches.^  But  it  has 
been  held  that  the  right  may  be  enforced  without  reference  to  the 
lapse  of  time  if  no  loss  or  injury  has  resulted  to  innocent  third  per- 
sons by  reason  of  the  delay.** 

When  ar  corporation  has  already  issued  valid  certificates  of  stock 
to  the  full  amount  authorized  by  its  charter,  and  has  no  authority  to 
increase  the  amount,  no  court  can  compel  it  to  issue  further  certificates, 
for  this  would  be  to  compel  it  to  exceed  its  i>ower8  by  making  an 
overissue  of  stock ;  *•  and  in  such  a  case,  therefore,  the  only  remedy 


A  rescission  and  demand  for  repay- 
ment before  commencement  of  the  ac- 
tion is  necessary.  Cotter  y.  Butte  & 
B.  Val.  Smelting  Co.,  31  Mont.  129, 
77  Pac.  509;  Swazey  v.  Choate  Mfg« 
Co.,  48  N.  H.  200. 

Where  a  subscriber  is  recognized  as 
a  stockholder  by  the  company  and 
votes  the  stock  for  which  he  sub- 
scribed, this  is  equivalent  to  the  de- 
livery of  such  atock  to  him  and  an 
acceptance  by  him,  and  he  is  estopped 
to  deny  such  delivery  and  acceptance 
and  cannot  rescind  on  the  ground  that 
the  stock  has  never  been  delivered  to 
him,  although  no  certificate  has  been 
issued  to  hinu  Cotter  v.  Butte  &  B. 
Yal.  Smelting  Co.,  31  Mont.  129,  77 
Pac.  509. 

See  also  f  593  et  seq.,  supra. 

SSSee  Butler  v.  Eaton,  141  T7.  8. 
240,  35  L.  Ed.  713 ;  Thayer  v.  Butler, 
141  IT.  S.  234,  36  L.  Ed.  711;  Pacific 
Nat.  Bank  v.  Eaton,  141  T7.  8.  227, 
35  L.  Ed.  702. 

99  Com.  V.  Springfield,  M.  &  H.  Turn- 
pike Co.,  10  Bush  (Ky.)  254;  Wells  v. 


Green  Bay  &  M.  Canal  Co.,  90  Wis. 
442,  64  N.  W.  09. 

41^  Since  a  subscriber  is  entitled  to 
demand  a  certificate  immediately  upon 
payment  therefor  in  full,  the  statute 
begins  to  run  from  the  time  of  sueh 
payment.  Cortelyou  v.  Imperial  Land 
Co.,  106  Cal.  14,  134  Pac.  981.  But 
Bee  id.,  156  Cal.  373,  104  Pac.  695. 

41 A  delay  of  six  years  was  held 
a  bar  to  relief  where  the  plaintiif  had 
known  for  at  least  five  years  that  he 
was  not  recognized  by  the  company  as 
a  stockholder;  where  the  rights  of 
third  parties  would  have  been  mate- 
rially changed  if  he  were  permitted  to 
prevail;  and  where  the  death  of  a 
witness  in  the  meantime  had  resulted 
in  the  loss  of  evidence  very  material 
to  the  defendant.  Snyder  v.  Charles- 
ton &  S.  Bridge  Co.,  65  W.  Va.  1,  lai 
Am.  St.  Bep.  947,  63  8.  E.  616. 

46  Cortelyou  v.  Imperial  Land  Co., 
156  Cal.  373,  104  Pae.  695.  But  see 
id.,  166  Cal.  14,  134  Pac.  981. 

48  Parkhur3t  ▼.  Almy,  222  Mass.  27, 
109  N.  E.  733 ;  AUen  v.  South  Boston 
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of  a  person  to  whom  it  has  expressly  or  impliedly  contracted  to  issue 
stock  is  an  action  to  recover  damages.** 

The  remedies  of  a  transferee  of  shares  are  considered  in  subsequent 
sections.** 

§3486.  Oaaoellation  of  certificaAeB.  If  certificates  of  stock  are 
issued  illegally,  or  by  an  officer  fraudulently  or  without  authority,  and 
the  circumstances  are  such  that  they  are  either  void  or  voidable,  the 
corporation  may  cancel  the  same,*^  or  they  may  be  cancelled  by  a 
court  of  equity  in  a  suit  brought  for  that  purpose  *^  by  the  corpora- 


B.  Co.,  150  MasB.  200,  5  L.  B.  A.  716, 
15  Am.  St.  Bep.  185,  22  N.  E.  917. 

See  also  §  3467,  supra. 

M  Kentucky.  Dupoyster  v.  First 
Nat.  Bank  of  Wickliffe,  29  Ky.  L. 
Bep.  1163,  96  S.  W.  830. 

Maryland.  WiUiams  v.  Savage  Mfg. 
Co.,  3  Md.  Ch.  418. 

nffiP.higAJi,  Finley  Shoe  &  Leather 
Co.  V.  Kurtz,  34  Mich.  89. 

Nevada.  Smith  v.  North  American 
Min.  Co.,  1  Nev.  423. 

New  York.  New  York  &  N.  H.  B. 
Co.  V.  Schuyler,  34  N.  Y.  30;  Presi- 
dent, etc.,  of  Mechanics'  Bank  v.  New 
York  &  N.  H.  B.  Co.,  13  N.  Y.  599. 

The  fact  that  a  corporation  has  is- 
sued some  certificates  to  the  wrong 
persons  gives  the  court  no  power  to 
compel  it  to  issue  other  certificates 
to  the  persons  entitled,  where  certifi- 
cates for  the  whole  amount  of'  the 
capital  stock  have  been  issued.  Smith 
V.  North  American  Min.  Co.,  1  Nev. 
423. 

4ft  See  subd.  xxni,  infra,  this  chap- 
ter. 

46  A  court  of  equity  will  treat  a 
cancellation  by  the  company  as  hav- 
ing been  properly  made,  if  in  equity 
and  good  conscience  there  was  reason 
for  such  cancellation.  Coffin  v. 
Strutherfl,  169  Iowa  313,  151  N.  W. 
400. 

47  Alabama.  Crow  v.  Florence  Ice 
&  Coal  Co.,  143  Ala.  541,  39  So.  401. 


Oalifomla.  Noble  v.  Learned,  153 
Cal.  245,  94  Pac.  1047  (Cal.  App.),  87 
Pac.  402. 

lUinols.  Stebbins  v.  Perry  County, 
167  lU.  567,  47  N.  E.  1048,  rev  'g  judg- 
ment 66  111.  App.  427. 

New  York.  New  York  &  N.  H.  B. 
Co.  V.  Schuyler,  17  N.  Y.  592,  34  N. 
Y.  30. 

WiscODBin.  Bailey  v.  Champlain 
Mining  &  Prospecting  Co.,  77  Wis. 
453,  46  N.  W.  539;  Wood  v.  Union 
Gospel  Church  Bldg.  Ass'n,  63  Wis. 
9,  22  N.  W,  756. 

''Equity  jurisdiction  to  declare  the 
issuance  of  fictitious  stock  in  a  cor- 
poration void,  and  to  have  the  certifi- 
cates representing  such  stock  can- 
celled, cannot  be  questioned."  Crow 
V.  Florence  Ice  &  Coal  Co.,  143  Ala. 
541,  39  So.  401. 

Equity  has  jurisdiction  to  cancel 
overissued  stock,  or  stock  the  issu- 
ance of  which  was  forbidden  by  law. 
Stebbins  v.  Perry  County,  167  111.  567, 
47  N.  E.  1048,  rev  'g  judgment  66  111. 
App.  427. 

A  proceeding  to  determine  title  to 
stock,  to  have  canceled  a  wrongful 
certificate  thereof,  to  have  a  new  cer- 
tificate issued,  and  to  have  payment 
on  the  wrongful  certificate  restrained, 
should  be  by  suit  in  equity.  Noble 
V.  Learned,  153  Cal.  245,  94  Pac.  1047 
(Cal.  App.),  87  Pac.  402. 
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tion^  or,  in  a  proper  case,  by  a  stockholder  of  the  corporation/ 


4S  District  of  OolmnbUk  Las  Ovaa 
Co.  V.  Davis,  35  App.  Gas.  372,  373. 

Mifililgan.  Cuba  Colony  Co.  v. 
Kirby,  149  Mich.  453,  112  N.  W.  1133. 

MlBBOiul  Vogeler  v.  Punchy  205 
Mo.  558,  103  S.  W.  1001. 

New  Jersey.  Lakewood  Gas  Co.  v. 
Smith,  62  N.  J.  Eq.  677,  51  Atl.  152. 

Kew  York.  New  York  &  N.  H.  B. 
Co.  V.  Schuyler,  34  N.  Y.  30,  17  N.  Y. 
592;  B.  &  C.  Electrical  Const.  Co.  v. 
Owen,  176  App.  Div.  399,  163  N.  Y. 
Supp.  31;  Travis  v.  Travijs,  140  App. 
Div.  191, 124  N.  Y.  Supp.  1021 ;  United 
States  Light  &  Heat  Corporation  v. 
Walker,  94  Misc.  687,  158  N.  Y.  Supp. 
664. 

Oregon.  See  Pendleton  Mfg.  Co.  v. 
Mahanna,  18  Pac.  563. 

Texas*  Davis  v.  San  Antonio  &  G. 
S.  By.  Co.  (Tex.  Civ.  App.),  44  S.  W. 
1012. 

Virginia.  Bichlands  Oil  Co.  v.  Mor- 
riss,  108  Va.  288,  61  S.  E.  762. 

Wadilngton.  Whitfield  v.  Nonpariel 
Consol.  Copper  Co.,  67  Wash.  286,  41 
L.  B.  A.  (N.  S.)  187,  123  Pac.  1078. 

Wisconsin.  Brahm  v.  M.  0.  Gehl 
Co.,  132  Wi3.  674,  112  N.  W.  1097. 

Where  tho  president  of  the  corpora- 
tion, who  is  one  of  two  claimants  to 
stock,  procures  the  treasurer  to  issue 
certificates  therefor  to  him  without 
authority  of  the  board  of  directors, 
he  will  not  be  compelled  to  surrender 
it  for  cancellation  if  he  can  show  that 
he  in  fact  owned  the  stock,  and  hence 
wa3  entitled  to  a  certificate  therefor. 
Lakewood  Gas  Co.  v.  Smith,  62  N.  J. 
Eq.  677,  51  Atl.  152. 

The  corporation  cannot  sue  to  can- 
cel stock  issued  to  a  county  on  the 
ground  that  the  county's  subscription 
was  in  violation  of  the  constitution, 
since  it  would  not  be  permitted  to 
deny  the  validity  of  a  subscription 
which  it  procured  or  accepted.  Steb- 
binj8  V.  Perry  County,  167  Dl.  667,  47 


N.  £.  1048,  rev'g  judgment  66  III. 
App.  427. 

M  muted  States.  Howard  v.  Na- 
tional Tel.  Co.,  182  Fed.  215;  Hutton 
v.  Joseph  Bancroft  4b  Sons  Co.,  83 
Fed.  17. 

Alabama.  Crow  v.  Florence  lee  ft 
Coal  Co.,  143  Ala.  541,  39  So.  401; 
Perry  v.  Tuskaloosa  Cotton -Seed  Oil- 
MUl  Co.,  93  Ala.  364,  9  So.  217. 

Delaware.  Scully  v.  Automobile  Fi- 
nance Co.,  —  Del.  Ch.  — ,  101  AtL 
908.  Ellis  V.  Penn  Beef  Co.,  9  DeL 
Ch.  213,  80  Atl.  666. 

Illinois.  Stebbins  v.  Perry  County, 
167  ni.  567,  47  N.  E.  1048,  rev  'g  judg- 
ment 66  Dl.  App.  427;  Campbell  v. 
Morgan,  4  Dl.  App.  100. 

MaaBachnsetts.  Elliott  v.  Baker, 
194  Mass.  518,  80  N.  E.  450. 

Minneeoto.  Shaw  v.  Staight,  107 
Minn.  152,  20  L.  B.  A.  (N.  8.)  1077, 
119  N.  W.  951. 

MissoorL  Vogeler  v.  Punch,  205 
Mo.  558,  103  S.  W.  1001. 

Kebnudca.  Haskell  v.  Bead,  68  Neb. 
107,  96  N.  W.  1007,  93  N.  W.  997. 

New  Hampsliire.  Kimball  v.  New 
England  Boiler  Grate  Co.,  69  N.  H. 
485,  45  Atl.  253. 

Kew  York.  McMillen  v.  Lamb,  — 
Misc.  — ,  166  N.  Y.  Supp.  656. 

Wisbonsin.  Brahm  v.  M.  C.  Gehl 
Co.,  132  Wis.  674,  112  N.  W.  1097; 
Bailey  v.  Champlain  Mining  ft  Pros- 
pecting Co.,  77  Wis.  453,  46  N.  W.  539; 
Wood  V.  Union  Gospel  Church  Bldg. 
Ass'n,  63  Wis.  9,  22  N.  W.  756. 

*  *  A  stockholder  may  maintain  a  bill 
for  the  cancellation  of  stock  of  the 
corporation  where  the  issue  was  ultra 
vires  and  unlawful."  Ellis  v.  Penn 
Beef  Co.,  9  Del.  Ch.  213,  80  Atl.  666. 

Stock  improperly  issued  in  violation 
of  law  creates  a  cloud  upon  the  rights 
of  other  stockholders  which  they  are 
entitled  to  have  removed.  Stebbins  v. 
Perry  County,  167  Dl.  567,  47  N.  E. 
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So  stock  may  be  cancelled  where  it  is  issued  without  consideration,'* 
or  for  property  or  services  which  do  not  constitute  a  legal  considera- 
tion for  the  issuance  of  stock;  '^  or  where  there  is  a  total  failure  of 
the  consideration  upon  which  it  is  issued;'*  or  where  it  is  issued 


1048,  rev'g  judgment  66  HI.  App.  427. 

Preferred  stoekholders  have  a  right 
to  question  the  legality  of  the  issue 
of  common  stock,  especially  where 
the  common  stockholders  alone  have 
the  right  to  vote.  Scully  v.  Automo- 
bile Finance  Co.,  —  Del.  Ch.  — ,  101 
Atl.    908. 

Preferred  stockholders  will  not  be 
denied  relief  merely  because  they  ac- 
quired their  stock  subsequent  to  the 
unlawful  issue  of  common  stock  com- 
plained of,  where  they  were  then 
ignorant  of  its  unlawful  character, 
and  have  not  consented  to  its  issuance 
or  by  their  consent  cut  themselves 
off  from  the  remedy  of  stockholders 
in  general.  Scully  v.  Automobile  Fi- 
nance Co.,  —  Del.  Ch,  — f  101  Atl. 
908.  « 

In  such  a  suit  by  stockholders  the 
decree  may  provide  for  the  protection 
and  relief  of  creditors  if  it  appears 
that  they  need  protection  or  reUef. 
Scully  V.  Automobile  Finance  Co.,  — 
Del.  Ch.  — ,  101  Atl.  908. 

A  stockholder  may  sue  to  cancel 
stock  issued  in  violation  of  law  with- 
out a  previous  demand  on  the  cor- 
poration to  sue,  as,  for  example,  stock 
issued  to  a  county  pursuant  to  a  sub- 
scri|^tion  which  was  void  because  in 
violation  of  the  constitution.  6teb- 
bins  V.  Perry  County,  167  Dl.  567,  47 
N.  E.  1048,  rev'g  judgment  66  111. 
App.  427. 

A  bill  by  stockholders  to  cancel 
stock  alleged  to  have  been  issued  for 
patent  rights  of  little  or  no  value  was 
held  to  be  insofi&eient  in  failing  to 
allege  that  the  defendants  knew  it 
was  of  no  value  when  the  stock  was 
issued,  or  to  show  that  the  corporation 
had  not  been  exercising  and  operating 
under  the  patent  rights  in  question. 


Kimbell  v.  Chicago  Hydraulic  Press 
Brick  Co.,  119  Fed.  102. 

Where  a  person  purchases  a  block 
of  stock  in  the  open  market,  as  a 
single  transaction  and  at  one  time, 
and  thereafter  discovers  that  a  certain 
part  of  the  corporate  stock  has  been 
fraudulently  issued,  but  does  not  know 
which  of  the  shares  bought  by  him 
are  valid  and  which  invalid,  equity 
will  not  cancel  an  aliquot  part  of  the 
shares  so  purchased,  in  the  proportion 
that  the  total  valid  issue  of  stock 
bears  to  the  total  invalid  issue,  and 
adjudge  that  the  rest  are  vfilid.  A 
purchaser  of  stock  cannot  repudiate 
the  contract  in  part  and  affirm  it  in 
part.  Church  v.  Citizens'  St.  B.  Co., 
78  Fed.   526. 

As  to  the  circumstances  under  which 
a  stockholder  may  sue  in  behalf  of  the 
corporation,  see  subd.  zxxii,  infra,  this 
chapter. 

60  See  I  3598,  infra. 

BlA  certificate  which  is  void  be- 
cause issued  in  consideration  of  future 
flervices  may  be  ordered  cancelled  by 
the  court  in  a  suit  instituted  by  the 
corporation  for  that  purpose,  where 
it  is  in  the  hands  of  the  original 
holder.  B.  &  C.  Electrical  Const.  Co. 
v.  Owen,  176  N,  Y,  App.  Div,  399, 
163  N.  Y.  Supp.  31. 

As  to  the  right  to  issue  stock  for 
labor  services  or  property,  see  §  3502 
et  seq.,  infra. 

W  Where  stock  is  issued  for  prop- 
erty which  is  never  delivered  to  the 
company.  Ellis  v.  Penn  Beef  Co.,  9 
Del.  Ch.  213,  80  Atl.  666. 

Where  stock  is  issued  to  the  defend- 
ant for  services  te  be  performed,  and 
such  services  are  not  performed.  Hill- 
side Cemetery  Ass'n  v.  Holmes,  97 
Minn.  261,  105  N.  W.  905. 
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through  a  mistake  of  fact; ••  or  pursuant  to  a  void  contract; **  or  in 
fraud  of  the  rights  of  the  other  stockholders ;  *•  or  where  the  corpora- 
tion was  induced  to  issue  it  through  fraud.**  But  authorized  stock 
cannot  be  cancelled  merel^r  because  it  was  issued  for  an  unauthorized 
purpose.*''  And  a  corporation  has  no  authority,  at  the  instance  of  a 
minority  stockholder,  to  decree  a  forfeiture  of  the  stock  of  any  stock- 
holder to  the  corporation  on  the  ground  that  his  title  thereto  has 
been  acquired  and  is  held  in  violation  of  the  corporate  charter.** 

The  right  to  procure  a  cancellation  of  stock  illegally  issued  may 
be  barred  by  the  statute  of  limitations,**  or  lost  by  laches.**     But 


Where  stock  of  a  lightning  rod  com- 
pany is  issued  to  the  promoter^  of  a 
fire  insurance  company  in  considera- 
tion of  their  agreement  to  give  re- 
duced insurance  rates  on  buildings 
equipped  with  the  company's  light- 
ning rods,  and  the  insumnce  company 
fails  to  obtain  permission  to  do  busi- 
ness in  the  state,  and  the  lightning 
rod  company  therefore  never  received, 
and  could  not  receive,  any  benefit  or 
advantage  from  said  agreement.  Cof- 
fin V.  Btruthers,  169  Iowa  313,  151 
N.  Yf.  400. 

If  stock  is  issued  to  a  person  in 
consideration  of  his  agreement  to 
transfer  a  contract  owned  by  him  to 
the  corporation,  and  it  subsequently 
appears  that  he  owns  no  such  con- 
tract and  hence  is  in  no  position  to 
transfer  it,  the  company  may  demand 
a  return  and  cancellation  of  the  jstock. 
But  if  it  fails  to  do  so,  and  instead, 
as  a  result  of  such  person's  knowl- 
edge, advice  and  representations,  pro- 
cures an  equally  advantageous  con- 
tract from  the  company  with  whom 
3uch  person  represented  he  had  con- 
tracted, it  is  not  entitled  to  have  such 
stock  surrendered  and  cancelled.  Ful- 
ler V.  Corker  Motor  Car  Co.,  137 
Ga.   370,  73   S.  E.   647. 

See  Dupoyster  v.  First  Nat.  Bank 
of  Wickliffe,  29  Ky.  L.  Bep.  1153,  96 
8.  W.  830,  where  the  evidence  was 
held  to  sustain  a  finding  that  stock 
was  cancelled  with  the  acquiescence 
or  consent  of  the  holder  on  liis  failure ' 


to  pay  a  note  given  therefor. 

MSee  Pendleton  Mfg.  Co.  \r.  Ma- 
hanna  (Ore.),  18  Pac.  563. 

M  Stock  issued  pursuant  to  a  void 
contract  to  reimburse  a  stockholder 
for  money  expended  in  developing  cor- 
porate property  will  be  cancelled. 
Jones  V.  Green,  129  Mich.  203,  95 
Am.  St.  Bep.  433,  88  N.  W.  1047. 

55  See  §3479,  supra. 

56  See  {  3494,  infra. 

57  Southwestern  Portland  Cement 
Co.  V.  Latta  &  Happer,  —  Tex.  Civ. 
App.  — ,  193  S.  W.  1115. 

58MacGinniss  v.  Boston  ft  M.  Con- 
sol.  Copper  &  Silver  Min.  Co.,  29  Mont 
428,  75  Pac.  89. 

59  Southwestern  Portland  Cement 
Co.  V.  Latta  &  Happer,  —  Tex.  Civ. 
App.  — ,  193  S.  W.  1115. 

60Jutte  V.  Hutchinson,  189  Pa.  St. 
218,  42  Atl.  123;  Southwestern  Port- 
land Cement  Co.  v.  Latta  &  Happer, 
—  Tex.  Civ.  App.  — ,  193  S.  W.  1115. 

A  suit  by  stockholders  to  cancel 
stock  alleged  to  have  been  issued  for 
property  of  no  value  was  held  to  have 
been  barred  by  a  delay  of  eleven 
years,  where  the  complainants  could 
have  discovered  the  facts  at  any  time 
by  the  exercise  of  the  slightest  dili- 
gence. Kimbell  v.  Chicago  Hydraulic 
Press  Brick  Co.,  119  Fed.  102. 

A  delay  of  more  than  six  years  will 
bar  relief,  where  the  transaction  was 
disclosed  by  the  corporate  books.  Call- 
vada  Colonization  Co.  v.  Hays,  119 
Fed.  202. 
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there  is  authority  to  the  effect  that  the  right  of  a  stockholder  to  have 
removed  the  cloud  on  his  rights  created  by  stock  issued  in  violation  of 
law  is  a  continuing  one,  which  may  be  asserted  at  any  time  during  the 
continuance  of  the  cloud.^ 

In  a  suit  to  cancel  stock  issued  for  property  the  plaintiff  must  do 
equity  and  offer  to  restore  the  consideration.*^  But  the  contrary  has 
been  held  to  be  true  in  a  suit  by  a  stockholder,  where  he  was  not  a 
party  to  the  wrongful  issuing  of  the  stock  and  was  not  benefited,  but 
rather  was  injured,  thereby.** 


A  delay  of  five  years  was  held  a  bar 
where  the  stock  had  been  transferred 
in  the  meantime.  Com.  v.  Beading 
Traction  Co.,  204  Pa.  151,  33  Atl.  755. 

A  delay  of  eleven  years  was  held  not 
to  be  a  bar  to  a  suit  by  stockholders, 
where  during  all  that  time  they  were 
ignorant  of  the  fraud,  and  the  stock 
had  not  been  transferred  and  the  de- 
fendant was  not  injured  by  the  delay. 
Tooker  v.  National  Sugar  Befining  Co. 
of  New  Jersey,  80  N.  J^  Eq,  305,  84 
Atl.  10. 

61Stebbins  v.  Perry  County,  167  111. 
567,  47  N.  E.  1048,  rev  'g  judgment  66 
111.  App,  427. 

M  Where  a  contract  under  which  a 
person  receives  a  certain  amount  of 
treasury  stock  in  return  for  money 
expended  by  him  in  developing  a  mine 
belonging  to  the  corporation  is  held  to 
be  void,  a  decree  requiring  the  sur- 
render of  such  stock  for  cancellation 
will  be  conditioned  upon  repayment  by 
the  corporation  of  the  amount  ex- 
pended by  the  corporation,  with  in- 
terest.. Jones  v.  Green,  129  Mich.  203, 
95  Am.  St.  Bep.  433,  88  N.  W.  1047. 

Even  if  the  law  does  not  permit 
stock  to  be  issued  for  services  to  be 
performed  in  the  future,  if  it  is  so 
issued  and  the  services  are  in  fact  per- 
formed, and  are  equal  in  value  to  the 
par  value  of  the  stock  issued  therefor, 
the  corporation  cannot  procure  a  can- 
cellation of  the  stock  in  equity  without 
tendering  to  the  holder  the  full  value 
of  the  services  so  performed  for  its 


benefit.  Vineland  Grape  Juice  Co.  v. 
Chandler,  80  N.  J.  Eq.  437,  Ann.  Cas. 
1914  A  679,  85  AU.  213. 

In  Garretson  v.  Pacific  Crude  OU 
Co.,  146  Cal.  184,  79  Pac.  838,  it  was 
held  that  the  plaintiff  had  not  made 
out  a  case  which  would  warrant  the 
court  in  canceling  the  shares  and  at 
the  same  time  allowing  the  corpora- 
tion to  retain  the  property  for  which 
they  were  issued. 

<B  In  a  suit,  by  a  stockholder  to  can- 
cel stock  alleged  to  have  been  fraudu- 
lently issued  by  the  directors  for  the 
purpose  of  securing  control  of  the  cor- 
poration, the  complainant  need  not 
tender  or  offer  to  pay  back  the  con- 
sideration received  for  the  stock  by 
the  corporation.  Whether  the  corpo- 
ration should  refund  the  money  under 
such  circumstances  is  a  matter  to  be 
determined  by  the  court  after  hearing 
the  case.  Trask  v.  Chase,  107  Me.  137, 
77  Atl.  698. 

In  a  suit  by  a  stockholder  to  cancel 
stock  issued  to  a  county  for  its  bonds 
on  the  ground  that  the  county's  sub- 
scription and  bonds  were  void  under 
the  constitution,  it  was  held  that  he 
was  not  required  to  return  or  offer  to 
return  the  bonds,  which  he  did  not 
procure  to  be  issued  and  over  which  he 
had  no  control,  and  which  were  issued 
for  the  stock  which  was  prejudicial  to 
him.  Ste^bins  v.  Perry  County,  167 
111.  567,  47  N.  E,  1048,  rev  'g  judgment 
C6  111.  App.  427. 
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It  has  been  held  that  an  action  to  procure  a  cancellation  of  certain 
certificates  of  stock  of  a  foreign  corporation  alleged  to  have  been 
wrongfully  issued  by  its  ofiScers  cannot  be  maintained  in  the  absence 
of  showing  that  the  corporation  had  power  to  issue  certificates,  or 
that  the  alleged  illegal  certificates  were  executed  by  a  corporate  of- 
ficer having  authority  in  respect  thereto,  or  that  they  bore  some  re- 
semblance to  certificates  properly  issued,  or  that  injury  had  resulted 
or  would  result  from  purchase  of  the  alleged  illegal  certificates.^ 

All  holders  of  invalid  stock  which  has  a  common  origin  may  be 
joined  in  one  action  for  the  cancellation  thereof.**  It  has  been  held 
that  the  corporation  is  a  necessary  party  to  such  a  suit  by  a  stock- 
holder.^ 

An  attempt  to  cancel  certificates  legally  issued  upon  a  sufficient 
consideration  is  a  nullity.*''  If  the  corporation  wrongfully  cancels  a 
certificate  and  refuses  to  recognize  the  owner  as.  a  stockholder,'  it  is 
guilty  of  a  conversion  of  the  stock,  and  liable  in  an  action  to  recover 
damages  therefor.**    Or  it  may  be  compelled  to  issue  a  new  certifi- 


MReno  Oil  Co.  v.  Culver,  60  N.  Y. 
App.  iJlv.  129,  69  N.  Y.  Supp.  969, 
rev'g  33  N.  Y.  Misc.  717,  68  N.  Y. 
Supp.  303. 

65  New  York  ft  N.  H.  B.  Co.  v. 
Schuyler,  17  N.  Y.  592,  34  N.  Y.  30; 
Beno  Oil  Co.  v.  Culver,  60  N.  Y.  App. 
Div.  129,  69  N.  Y.'Supp.  969,  rev'g  on 
other  grounds  33  N.  Y.  Misc.  717,  68 
N.  Y.  Supp.  303. 

66  Campbell  v.  Morgan,  4  HI.  App. 
100. 

67 Fitzpatriek  v.  O'Neill,  43  Mont 
552,  Ann.  Cas.  1912  C  296, 118  Pac.  273. 
See  also  New  York  &  E.  Telegraph  & 
Telephone  Co.  v.  Great  Eastern  Tel. 
Co.,  74  N.  J.  Eq.  221,  69  Atl.  528,  aflf'd 
75  N..J.  Eq.   297,  298,  72  Atl.   1119. 

The  unauthorized  aict  of  corporate 
officers  in  cancelling  certificates  and 
issuing  new  ones  to  a  third  person  con- 
fers no  legal  right  to  the  stock  upon 
the  latter.  Hill  v.  Kerstetter,  43  Ind« 
App.  431,  87  N.  E.  695,  86  N.  E.  997. 

An  alleged  stockholder  whose  stock, 
it  appeared,  had  been  issued  by  the 
corporation  upon  an  order  of  court  was 
excluded  from  a  corporate  meeting  by 
the  defendants,  defendants  committing 


an  assault  in  so  excluding  plaintiff. 
Action  was  brought  on  the  assault,  and 
therein  it  was  required  to  be  shown 
that  the  stock  was  invalid  before  evi- 
dence was  permitted  that  the  corpora- 
tion had  made  a  previous  attempt  to 
cancel  the  stock.  NoUer  v.  Wright, 
138  Mich.  416,  101  N.  W.  553. 

See  Dupoyster  v.  First  Nat.  Bank  of 
Wickliffe,  29  Ky.  L.  Bep.  1153,  96  S. 
W.  830,  where  the  evidence  was  held 
to  sustain  a  finding  that  stock  was 
cancelled  with  the  acquiescence  or  con- 
sent of  the  holder  on  his  failure  to  pay 
a  note  given  therefor. 

66Factors'  &  Traders'  Ins.  Co.  v. 
Marine  Dry-Dock  ft  Shipyard  Co.,  31 
La.  Ann.  149. 

As  to  proof  of  cancellation,  see  To- 
peka  Mfg.  Co.  v.  Hale,  39  Kan.  23,  17 
Pac.  601 J  Humphreys  v.  Minnesota 
Clay  Co.,  94  Minn.  469,  103  N,  W, 
338;  Withers  v.  Lafayette  County 
Bank,  67  Mo.  App.  115;  Knoxville,  C. 
G.  &  L.  R.  Co.  V.  Knoxville,  98  Tenn. 
1,  37  S.  W.  883. 

Where  a  savings  and  loan  associa- 
tion calls  in,  pays  off  and  cancels  cer- 
tificates of  stock  without  requiring  a 
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cate.**  And  if  a  certificate  is  surrendered  to  a  corporation  by  a  mis- 
take of  fact,  and  canceled,  a  court  of  equity  has  power  to  compel  the 
corporation  to  reissue  it,  or  to  issue  a  new  certificate,  if  the  authorized 
amount  of  capital  stock  will  not  be  thereby  exceeded.''*  But  a  stock- 
holder is  bound  by  his  agreement  to  surrender  his  certificate  and  to 
accept  a  smaller  number  of  shares  in  lieu  of  those  previously  issued 
to  him,  where  the  same  is  supported  by  a  suflBcient  consideration,''* 
and  by  a  resolution  providing  for  such  surrender  and  reduction, 
where  he  is  present  at  the  meeting  at  which  it  is  adopted  and  votes 
in  favor  of  it  or  does  not  protest  against  its  adoption.''* 

IX.  UNAUTHORIZED  AND  PICTrriOUS  STOCK  AND  CERTIFICATES 

§  3486.  General  principles.  Stock  issued  without  authority  and  in 
violation  of  law  is  void,  and  confers  no  rights  on  the  person  to  whom 
it  is  issued  and  subjects  him  to  no  liabilities.'"    A  contract  to  issue 


return  of  the  certificates  and  without 
notice  to  a  pledgee  thereof,  the  pledgee 
may  maintain  action  against  the  asso- 
ciation therefor,  although  hfi  has  not 
secured  the  title  to  the  stock  by  legal 
process.  Brown  v.  Union  Savings  ft 
Loan  Ass'n,  28  V^ash.  657,  69  Pac.  383. 

As  to  the  conversion  of  stock  gen- 
erally, see  I  3445  et  seq.,  supra. 

99  See  {§3483,  3484,  supia, 

70  Williams  v.  Savage  Hfg.  Co.,  3 
Md.  Ch.  418. 

71  The  consent  of  one  stockholder  is 
a>  sufficient  consideration  for  the  eon- 
sent  of  the  others.  Meisenheimer  ▼. 
Alexander,  162  N.  C.  226,  78  S.  £.  161. 

78  Meisenheimer  v.  Alexander,  162 
N.  C.  226,  78  S.  E.  161. 

78  United  States.  ScoviU  v.  Thayer, 
105  U.  6.  143,  26  L.  Ed.  968;  Lake  St. 
El.  R.  Ck).  V.  Ziegler,  99  Fed.  114; 
Winter  v.  Armstrong,  37  Fed.  608. 

Alabama.  Heide  v.  Capital  Securi- 
ties Co.,  76  So.  313. 

OaUftaniJk.  Cortelyou  v.  Mperial 
Land  Co.,  156  Cal.  373,  104  Pac.  695; 
Eellerman  v.  Maier,  116  Cal.  416,  48 
Pac.  377. 

Colorado.  Arkansas  Biver  Land, 
Town  &  Canal  Co.  v.  Farmers'  Loan  & 


Trust  Co.,  13  Colo.  587,  22  Pac.  954. 

Indiana.  Marion  Trust  Co.  v.  Ben- 
i^tt,  169  Ind.  346,  124  Am.  St.  Bep. 
228,  82  N.  E.  782. 

Kansaa  Moses  v.  White,  6  Kan. 
App.  558,  51  Pac.  622. 

Zioaifliana^  Lincoln  v.  New  Orleans 
Exp.  Co.,  45  La.  Ann.  729,  12  So.  937. 

Maeaaclmaetta,  Smith  v.  Worcester 
&  S.  St.  B.  Co.,  224  Mass.  564,  113  N. 
E.  462;  Attorney  General  v.  Massa- 
chusetts Pipe  Line  Gas  Co.,  179  Mass. 
15,  60  N.  E.  389. 

New  York.  Bruff  v.  Mali,  36  N.  Y. 
200;  New  York  &  N.  H.  B.  Co.  v. 
Schuyler,  34  N.  Y.  30. 

Oklalioma.  Pruitt  v.  Oklahoma 
Steam  Baking  Co.,  39  Okla.  509,  135 
Pac.  730. 

Oregon.  Zobrist  v.  Estes,  65  Ore. 
573,  133  Pac.  644. 

Pennsylvania.  Kisterbock 's  Appeal, 
127  Pa.  St.  601,  14  Am.  St.  Bep.  868, 
18  Atl.  381. 

Waahington.  Hobson  v.  Marsh,  69 
Wash.  326,  124  Pac.  912. 

The  holder  of  the  certificate  is  not  a 
holder  of  shares  in  the  capital  stock 
of  the  corporation  under  such  circum- 
stances even   though  the  company  is 
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stock  in  violation  of  the  provisions  of  the  constitution  or  of  the  statute 
will  not  be  enforced  by  the  courts,^*  nor  can  damages  be  recovered 
for  its  breach.'"  A  person  may  rescind  his  contract'  to  subscribe  for 
or  purchase  such  stock  and  recover  back  what  he  has  paid  for  it,^ 


estopped  to  deny  that  he  is  the  holder 
of  the  number  of  shares  therein  speci- 
fied, but  he  merely  has  a  right  of  ac- 
tion against  the  corporation  based  on 
such  estoppel.  Smith  v.  Worcester  & 
8.  3t.  B.  Co.,  224  Mass.  564,  113  N.  E. 
462. 

''V^here  the  issue  of  shares  is  illegal 
for  the  want  of  power  of  the  company 
to  issue  them,  nHiere  the  shares  can- 
not legally  exist,  the  person  taking 
them  cannot,  by  estoppel  or  otherwise, 
become  a  member  in  respect  to  them. ' ' 
Pruitt  y.  Oklahoma  Steam  Baking  Co., 
39  Okla.  509,  135  Pae.  730.  And  see, 
to  the  same  effect,  American  Tube 
Works  V.  Boston  Mach.  Co.,  139  Mass. 
5,  29  N.  E.  63. 

Since  stock  issued  to  a  person  with- 
out consideration,  and  simply  upon  the 
agreement  that  he  shall  sell  the  same 
and  turn  the  proceeds  over  to  the  cor- 
poration is  void,  the  effect  of  such 
issue  is  to  leave  such  stock  in  the 
treasury  subject  to  issue  by  the  corpo- 
ration, the  same  as  if  the  void  certi- 
ficates had  never  been  issued.  Cor- 
telyou  V.  Imperial  Land  Co.,  156  Cal. 
373,  104  Pac.  695. 

Stock  issued  in  violation  of  a  con- 
stitutional provision  is  void,  even  in 
the  hands  of  a  bona  fide  purchaser,  and 
the  corporation  cannot  call  upon  such 
a  purchaser  to  account  for  what  he 
received  upon  its  sale,  ''since  that 
would  be  to  affirm  a  void  transaction; 
to  both  reprobate  and  approbate." 
Lake  St.  El.  B.  Co.  v.  Ziegler,  99  Fed. 
114. 

TAAlabaauk  Minge  v.  Clark,  190 
Ala.  388,  67  So.  510. 

Delaware.  John  W.  Oooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 


Kflntueky.  Bennett  v.  Stuart,  161 
Ky.  264,  170  S.  W.  642. 

OklaJioma.  Webster  v.  Webster  Be- 
fining  Co.,  36  Okla.  168,  47  L.  B.  A. 
(N.  fl.)  697,  12g  Pac.  261. 

TWcaa.  McCarthy  v.  Texas  Loan  ft 
Guaranty  Co.,  —  Tex.  Civ.  App.  — ,  142 
6.^W.  96. 

W  Webster  v.  Webster  Befining  Co., 
36  Okla.  168,  47  L.  Bw  A.  (N.  &)  697, 
128  Pac.  261;  San  Antonio  Irrigation 
Co.  V.  Deutschmann,  102  Tex.  201,  114 
6.  W.  1174,  105  fi.  W.  486;  McCarthy 
V.  Texas  Loan.  &  Guaranty  Co.,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  96. 

TSXmitad  8tat6&  Congress  ft  Em- 
pire Spring  Oo.  v.  Knowlton,  103  U.  S. 
49,  26  L,  Ed.  347;  Winters  v.  Arm- 
strong, 37  Fed.  508. 

Alabama.  Helde  v.  Capital  Securi- 
ties Co.,  76  So.  313. 

Keotacky.  Wilson  v.  Joplin,  11  Ky. 
L.  Bep.  308  (abstract). 

Tionlwiana.  Lincoln  v.  New  Orleans 
Exp.  Co.,  45  La.  Ann.  729,  12  So.  937. 

MamwicTniBttB.  Beed  v.  Boston 
Mach.  Co.,  141  Mass.  454,  5  N.  E.  852; 
American  Tube  Works  v.  Boston  Mach. 
Co.,  139  Mass.  5,  29  N.  £.  63;  Allen  ▼. 
Herrick,  15  Gray  274. 

Oklahoma.  Pruitt  v.  Oklahoma 
Steam  Baking  Co.,  39  Okla.  509,  135 
Pac.  730. 

WasbJngton.  Hobson  v.  Mafsh,  69 
Wash.  326,  124  Pac.  912. 

''An  innocent  purchaser  of  an  il- 
legal issue  of  stock  has  a  right  of 
action  against  the  corporation  for  re- 
imbursement."  Hobson  V.  Marsh,  69 
Wash.  326,  124  Pac.  912. 

Money  paid  to  the  corporation  for 
such  stock  ie  paid  without  considera- 
tion, and  may  be  recovered  back  in  an 
action  for  money  had  and  received. 


5766 


Ch.  56] 


Stock  and  Stockholdebs 


[§  3486 


upon  a  tender  back  or  surrender  of  the  certificate,''^  and  of  any  divi- 
dends which  he  has  received;  ''^  or  he  may  set  up  the  illegality  of  the 
stock  as  a  defense  to  an  action  by  the  corporation  on  his  subscription.^ 
And  since  such  a  contract  is  illegal  and  void,  it  is  incapable  of  ratifica- 
tion.**    If  there  is  an  inherent  lack  of  power  in  the  corporation  to 


Heide  v.  Capital  Seeurities  Co.,  —  Ala. 
— ,  76  So.  313. 

The  rule  that  neither  party  can  re- 
scind an  ultra  vires  contract  which 
has  been  fully  executed  has  no  appli- 
cation under  such  circumstances,  since 
the  certificate  is  worthless  and  the 
person  to  whom  it  is  issued  receives 
nothing  for  his  money.  Heide  v.  Capi- 
tal Securities  Co.,  —  Ala.  — ,  76  So. 
313. 

A  transfer  of  illegally  issued  stock 
to  the  corporation  in  return  for  a  note 
for  the  amount  of  the  purchase  price 
is,  in  effect,  a  settlement  of  the  pur- 
chaser's cause  of  action  against  the 
corporation  and  an  extension  of  the 
time  of  payment  of  his  demand,  and 
such  note  is  supported  by  a  sufBicient 
consideration  as  between  the  pur- 
chaser and  an  accommodation  indorser. 
The  retention  of  the  void  certificate  as 
security  for  the  payment  of  the  note 
does  not  show  that  there  was  no  con- 
sideration for  the  note.  Hobson  v. 
Marsh,'  60  V^ash.  326,  124  Pac.  912. 

But  in  Knowlton  v.  Congress  ft  Em- 
pire Spring  Co.,  57  N.  Y.  618,  it  was 
held  that  a  party  to  an  illegal  sub- 
scription agreement  providing  for  the 
issuance  of  full  paid  stock  on  pay- 
ment of  less  than  par,  whose  stock 
had  been  forfeited  for  failure  to  pay 
calls,  could  not  recover  back  what  he 
had  paid  although  the  contract  had  not 
been  fully  executed,  since  he  was  in 
pari  delicto. 

77  Heide  v.  Capital  Securities  Co.,  — 
Ala.  — ,  76  So.  313. 

Where  the  stock  is  invalid,  and  noth- 
ing can  be  done  by  the  corporation  to 
make  it  valid,  the  certificates  are 
valueless  and   need  not  be  returned. 


Beed  v.  Boston  Mach.  Co.,  141  Mass. 
454,  5  N,  E.  852. 

78  Allen  V.  Herrick,  15  Gray  (Mass.) 
274. 

An  offer  in  the  petition  to  restore 
such  dividends  is  sufficient.  Pruitt  v. 
Oklahoma  Steam  Baking  Co.,  39  Okla. 
509,  135  Pac.  730. 

The  failure  to  specifically  offer  to 
return  the  dividends  when  a  rescission 
is  demanded  wiU  not  affect  the  stock- 
holder's  right  of  action,  especially 
where  it  appears  that  such  an  offer 
would  have  been  futile.  The  dividends 
wiU  be  deducted  from  the  amount  re- 
covered. Heide  v.  Capital  Securities 
Co.,  —  Ala.  — ,  76  So.  313. 

Dividends  received  need  not  be  re- 
turned before  proving  a  claim  against 
the  -corporation  in  insolvency  proceed- 
ings for  money  paid  on  account  of 
illegal  stock,  but  they  may  be  de- 
ducted from  the  amount  of  the  claim. 
Beed  v«  Boston  Mach.  Co.,  141  Mass. 
454,  5  N.  E.  852. 

79  Winters  v.  Armstrong,  37  Fed. 
508;  Marion  Trust  Co.  v.  Bennett,  169 
Ind.  346,  124  Am.  St.  Kep.  228,  82  N. 
E.  782;  MerriU  v.  Gamble,  46  Iowa 
615;  Trent  Import  Co.  v.  Wheelwright, 
118  Md.  249,  84  Atl.  543. 

He  may  set  up  as  a  defence  that  the 
corporation  has  sold  and  delivered  all 
the  stock  it  was  legally  entitled  to 
issue.  Leigh  v.  Chattanooga^  B.  ft  C. 
B.  Co.,  104  Ga.  13,  30  S.  E.  381. 

Or  that  certificates  for  the  full 
amount  of  the  authorized  capital  have 
Already  been  issued.  Knoxville,  C.  G. 
Ss  L.  B.  Co.  V.  Knoxville,  98  Tenn.  1, 
37  S,  W.  883. 

See  also  f  589,  supra. 

SO  Winters    v.    Armstrong,    S7   Fed. 
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issue  the  stock,  neither  the  corporation  nor  the  person  to  whom  it  is 
issued  is  estopped  to  question  its  validity.'^ 

If,  however,  the  corporation  has  authority  to  issue  the  stock,  mere 
irregularities  in  issuing  it,  such  as  a  failure  to  comply  strictly  with 
the  statutory  formalities,  do  not  render  the  stock  void,  but  it  is  merely 
voidable  at  the  instance  of  the  state.**  And  both  the  corporation  and 
the  holder  of  such  stock  may  be  estopped  to  deny  its  validity.** 

The  certificate  itself  is  at  least  prima  facie  evidence  that  it  was 
legally  issued,  in  the  absence  of  evidence  to  the  contrary.**  And 
while  this  presumption  may  be  rebutted,**  the  burden  of  proving  that 
a  certificate  was  issued  without  authority  is  on  the  person  so  alleging.** 

The  foregoing  rules  are  most  frequently  applied  in  cases  where 
stock  is  issued  in  excess  of  the  amount  fixed  by  the  corporate  charter 
or  the  general  law,*''  or  where  the  capital  stock  of  a  corporation  is  in- 
creased without  authority  of  law,  or  without  observing  the  charter 
or  statutory  formalities,**  and  reference  should  therefore  be  had  to 
the  sections  dealing  specifically  with  overissues  and  increases  of  stock. 


§  3487.  Certifloate  as  a  repreaentation  of  validity,  ownardiip  and 
power  to  convey.  A  certificate  of  stock  issued  by  a  corporation  hav- 
ing power  under  its,  charter  to  issue  certificates  in  the  form  in  which 
such  certificate  is  issued,  is  a  continuing  affirmation  or  representation 
that  the  stock  therein  described  is  valid  and  genuine,**  and  that  the 


508;  Pruitt  v.  Oklahoma  Steam  Bak- 
ing Co.,  39  Okla.  509,  135  Pac.  730. 

Stockholders  cannot  ratify  the  acts 
of  the  directors  in  issuing  stock  inth- 
out  conflideration,  or  their  own  act  in 
authorizing  its  issuance,  where  the  cor- 
poration has  no  power  to  issue  such 
stock.  Tooker  v.  National  Sugar  Be- 
fining  Co.  of  New  Jensey,  80  N.  J.  Bq. 
305,  84  Atl.  10. 

Hence  (he  acceptance  of  advance- 
ments of  dividends  on  spurious  stock 
cannot  be  considered  a  ratification  of 
a  contract  to  purchase  it.  Pruitt  v. 
Oklahoma  Steam  Baking  Co.,  39  Okla. 
509,  135  Pac.  730. 

•1  See  S  3467  et  seq. 

W  Pullman  v.  Upton,  96  U.  S.  328, 
24  L.  Ed.  818;  Zoibrist  v.  Estes,  65  Ore. 
573,  133  Pac.  644. 

•S  See  S  3488. 

MHarriage  v.  Daley,  121  Ark.  23, 


180  S.  W.  333;  Bridgeport  Bank  v. 
New  York  ft  N.  H.  R.  Co.,  30  Conn. 
231;  Hall  v.  Bose  Hill  ft  £.  Boad  Co., 
70  ni.  673. 

M  Bridgeport  Bank  v.  New  York  ft 
N.  H.  B.  Co.,  30  Conn.  231;  Hall  v. 
Bose  HiU  ft  E.  Boad  Co.,  70  111.  673. 

"SeHarriage  v.  Daley,  121  Ark.  23, 
180  S.  W.  333;  Bridgeport  Bank  t. 
New  York  ft  N.  H,  B.  Co.,  30  Conn. 
231. 

•7  See  I  3467,  supra. 

MBee  §  3467  et  seq.,  supra. 

•tUnltad  SUtes.  Weniger  v.  Snc- 
eess  Min.  Co.,  227  Fed.  548. 

Iowa.    See  Sykes  v.  Pure  Food  Cider  ' 
Co.,  157  Iowa  601,  138  N.  W.  554. 

MaasaclinsettB.  Windram  v.  French, 
351  Mass.  547,  8  L.  B.  A.  750,  24  N.  £. 
914. 

NewYoxk.  Fifth  Ave.  Bank  of  New 
York   V.   Forty-Second   St.   ft   O.    St. 
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person  therein  named  is  the  owner  of  the  stock  represented  thereby 
and  has  the  capacity  to  transfer  the  same.*^  Such  statements  and  rep- 
resentations are  made  for  the  express  purpose  of  inducing,  and  with 
the  expectation  that  they  will  induce,  strangers  to  purchase  the  stock 


Ferry  B.  Co.,  137  N.  Y.  231, 19  L.  B.  A, 

331,  33  Aim.  St.  Bep.  712,  33  N.  E.  378; 
Brufl  V.  MaU,  36  N.  Y.  200. 

WiacongtaL  First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  87  Am.  St.  Bep. 
841,  86  N.  W.  604. 

The  statement  in  the  certificate  that 
the  person  named  therein  is  the  owner 
of  the  number  of  shares  therein  speci- 
fied is  a  statement  and  representation 
that  the  stock  described  in  the  certifi- 
cate is  valid  stock,  and  is  not  an  over- 
issue or  otherwise  void.  Weniger  v. 
Success  Min.  Co.,  227  Fed.  548. 

It  is  a  eontinuing  affirmation  that  it 
has  'been  lawfully  issued,  and  that  all 
conditions  precedent  upon  which  the 
right  to  issue  it  depends  have  been 
lawfully  observed.  Fifth  Ave.  Bank 
of  New  York  v.  Forty-Second  St.  ft  G. 
St.  Ferry  B.  Co.,  137  N.  Y.  231,  19  L. 
B.  A.  331, 33  Am.  6t.  Bep.  712,  33  N.  £. 
378. 

It  is  a  representation  that  the  stock 
is  not  spurious,  and  that  it  is  not  in- 
valid by  reason  of  the  fraudulent  or 
known  acts  of  the  officers  signing  and 
issuing  the  certificates.  Windram  v. 
French,  151  Mass.  547,  8  L.  B.  A.  760, 
24  N.  E.  914. 

90  United  States.  Manhattan  Beach 
Co.  V.  Hamed,  27  Fed.  484. 

Colorado.  Central  Sav.  Bank  ▼• 
Smith,  43  Colo.  90,  95  Pac.  307. 

LonlBlaiuk  State  v.  Bank  of  Baton 
Bouge,  125  La.  138,  136  Am.  St.  Bep. 

332,  51  So.  95. 

ICarylaad.  See  Western  Maryland 
B.  Co.  V.  Franklin  Bank,  60  Md.  36. 

MasBacbnsettft.  Allen  v.  South  Bos- 
ton B.  Co.,  150  Mass.  200,  5  L.  B.  A. 
716,  15  Am.  St.  Bep.  185,  22  N.  E.  917. 

BHimeBotaw  Joslyn  v.  St.  Paul  Dis- 
tiUing  Co.,  44  Minn.  183,  46  N.  W.  337. 


MisBonrl.  National  Bank  of  Webb 
City  V.  Newell-Morse  Boyalty  Co.,  259 
Mo.  637,  168  S.  W.  699;  Davey  v.  New- 
ell-Morse Boyalty  Co.,  169  Mo.  App. 
565,  154  S.  W.  147. 

New  Hampshire.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
S.)  551,  111  Am.  St.  Bep.  637,  62  Atl. 
971. 

New  York.  Jarvis  v.  Manhattan 
Beach  Co.,  148  N.  Y.  652,  31  L.  B.  A. 
776,  51  Am.  St.  Bep.  727,  43  N.  E.  68, 
aflf'g  75  Hun  100,  26  N.  Y.  Supp.  1061; 
Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616;  Lyman  v.  State  Bank  of 
Bandolph,  81  App.  Div.  367,  80  N.  Y. 
Supp.  901,  aff'd  179  N.  Y.  577,  72  N. 
E.  1145. 

Ohio.  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  V.  Citizens'  Nat.  Bank,  56  Ohio  St. 
351,  43  L.  B.  A.  777,  43  N.  E.  249. 

PemmylTania.  Kisterbock  's  Appeal, 
127  Pa.  St.  601,  14  Am.  St.  Bep.  868, 
18  Atl.  381. 

Utah.  Mundt  v.  Commercial  Nat. 
Bank  of  Ogden,  35  Utah  90,  136  Am. 
St.  Bep.  1023,  99  Pac.  454. 

Washington.  See  Whitfield  v.  Non- 
pariel  ConsoL  Copper  Co.,  67  Wash. 
286,  41  L.  B.  A.  (N.  S.)  187,  123  Pac. 
1078. 

By  issuing  the  stock  certificates,  the 
corporation  ''affirms  and  advertises  to 
the  world  that  the  person  to  whom 
they  are  issued  is  entitled  to  the  stock. 
It  holds  out  to  anyone  who  may  deal 
in  good  faith  with  the  person^  named 
in  the  certificate  that  he  is  an  owner 
and  has  capacity  to  transfer  the 
shares,  and  this  certificate  is  a  con- 
tinuing affirmation  of  the  ownership  of 
the  stockholder  and  his  power  over  the 
stock,  uniil  it  is  withdrawn  in  some 
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and  the  certificate,*^  and  address  themselves  to  whoever  thereafter  ac- 
quires the  certificates.^  And  subsequent  purchasers  or  pledgees  of  the 
stock  have  a  right  to  rely  upon  them,^  regardless  of  the  number  of 
transfers  that  may  have  been  made  in  the  meantime,^  unless  they  have 
actual  notice  of  the  invalidity  of  the  certificate,  or  the  circumstances 
are  such  as  to  create  suspicion,  and  put  a  reasonably  prudent  man 
upon  inquiry .••  It  follows  that  the  corporation  is  liable  in  damages 
to  bona  fide  purchasers  or  pledgees  of  fictitious  or  unauthorized 
certificates  who  are  deceived  and  injured  by  relying  upon  their  genu- 
ineness,**  provided  they  were  issued  by  an  oflScer  or  agent  of  the  cor- 
poration acting  within  the  apparent  scope  of  his  authority.*'    And 


manner  recognized  by  law."  Central 
6av.  Bank  v.  Smith,  43  Colo.  90,  95 
Pac.  307.  And  see  to  the  same  effect 
Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616. 

"A  certificate  in  common  form  pur- 
porta  to  represent  a  perfect  title  to 
the  stock."  Clews  v.  Friedman^  182 
Mass.  555,  66  N.  E.  201. 

91  United  Sta^  Weniger  v.  Sue- 
cess  Min.  Co.,  227  Fed.  548. 

IiOiilBlana.  State  v.  Bank  of  Baton 
Bouge,  125  La.  138,  136  Aul  St.  Bep. 
332,  51  So.  95. 

Minnesota.  Joslyn  v.  St.  Paul  Bis- 
tilling  Co.,  44  Minn.  183,  46  N.  W. 
337. 

New  York.  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616 ;  Bruff  v.  MaU, 
36  N.  Y.  200. 

OMo.  Cincinnati,  N.  0.  ft.  T.  P. 
By.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351,  43  L.  B.  A.  777,  43  N.  E. 
249. 

Wlflconjrin.  First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  87  Am.  St.  Bep. 
841,  86  N.  W.  604. 

WWindram  v.  French,  151  Mass. 
547,  8  L.  B.  A.  750,  24  N.  E.  914. 
See  also  Sykes  v.  Pure  Food  Cider  Co., 
157  Iowa  601,  138  N.  W.  554. 

98  United  States.  Manhattan  Beach 
Co.  V.  Harned,  27  Fed.  484. 

Iow».  See  Sykes  v.  Pure  Food  Cider 
Co.,  157  Iowa  601,  138  N.  W.  554. 

Iionlalana.    State  v.  Bank  of  Baton 


Bouge,  125  La.  138,  136  Am.  St  Bep. 
332,  51  So.  95. 

Maryland.  See  Western  Maryland 
B.  Co.  V.  Franklin  Bank,  60  Md.  36. 

Minnefiota.  Joslyn  v.  St.  Paul  Dis- 
tiUing  Co.,  44  Minn.  183,  46  N.  W. 
337. 

MlBaonri.  National  Bank  of  Webb 
City  V.  Newell-Morse  Boyalty  Co.,  259 
Mo.  637,  168  S.  W.  699. 

New  Hampeliixe.  Westminster  Nat. 
Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  3  L.  B.  A.  (N. 
8.)  551,  111  Am,  St.  Bep.  637,  62 
Atl.  971. 

New  York.  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616. 

OMo.  Cincinnati,  N.  O.  ft  T.  P. 
By.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351,  43  L.  B.  A.  777,  43  N.  E. 
249. 

PennsylTanla.  Kisterbock  's  Appeal, 
127  Pa.  St.  601,  14  Aul  St.  Bep.  868, 
18  Atl.  381. 

Utah.  Brown  v.  Wright,  48  Utah 
633,  161  Pae.  448. 

WlflConsbL  First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  87  Am.  St.  Bep. 
841,  86  N.  W.  604. 

94  Bruff  V.  Mali,  36  N.  Y.  200.  See 
also  Sykes  y.  Pure  Food  Cider  Co.,  157 
Iowa  601,  138  N.  W.  554. 

9ft  See  §  3497,  infra. 

96  See  S  3493,  infra. 

97  See  I  ^91,  infra. 
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it  also  follows  that,  as  against  such  a  purchaser  or  pledgee,  the  cor- 
poration is  estopped  to  deny  that  the  person  named  in  the  certificate 
is  the  owner  of  the  stock  represented  by  it,**  or  to  deny  the  validity  of 
the  stock  represented  by  the  certificate  provided  it  had  authority  and 
power  to  issue  stock  of  the  kind  and  character  in  question,** 

§  3488.  Estoppel  to  deny  validity.  If  the  corporation  has  power 
and  authority  to  issue  stock  of  the  kind  and  chavacter  in  question,  a 
stockholder  may  be  estopped  to  deny  its  validity  as  against  the  corpo- 
ration  or  its  creditors  because  of  irregularities  or  informalities  in  issu- 
ing it.^  So  he  is  estopped  where,  with  knowledge  of  the  facts,  he 
accepts  the  stock  so  issued  or  contracts  with  the  corporation  for  it,* 


98]Maiime80ta.  Joalyn  v.  St.  Paul 
Distilling  Co.,  44  Minn.  183,  46  N.  W. 
337. 

-    Kew  York.    Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  6l6. 

Pennsylvania.  Kisterbock 'a  Appeal, 
127  Pa.  St.  601,  14  Am.  St.  Bep.  868, 
18  Atl.  381. 

Utali.  Brown  v.  Wright,  48  Utah 
633,  161  Pac.  448. 

Washington.  See  Whitfield  v.  Non- 
pariel  Gonsol.  Copper  Co.,  67  Wash. 
286,  41  L.  B.  A.  (N.  S.)  187,  123  Pac. 
1078. 

This  rule  is  not  changed  hj  a  stat- 
utory provision  to  the  effect  that  the 
delivery  of  a  certificate  with  a  written 
tran3fer  of  the  same,  ''signed  by  the 
owner,"  to  a  bona  fide  purchaser  or 
pledgee  shall  be  a  sufficient  transfer 
of  the  title  as  against  all  persons. 
"  'Owner,'  as  used  in  the  statute, 
means  not  only  the  actual  and  legal 
owner,  but  also  the  apparent  owner 
named  and  designated  as  such  on  the 
face  of  the  certificate  and  the  holder 
thereof  in  due  and  regular  course  of 
business. ' '  Brown  v.  Wright,  48  Utah 
633,  161  Pac.  448. 

99  See  §  3488,  infra. 

I  United  States.  Scoville  v.  Thayer, 
105  U.  S.  143,  26  li.  Ed.  968;  Pullman 
V.  Upton,  96  U.  S.  328,  24  L.  Ed.  818; 
Chubb  V.  Upton,  95  U.  S.  665,  24  L. 


Ed.  523;  Winters  v.  Armstrong,  37 
Fed.  508. 

Alabama.  Heide  v.  Capital  Securi- 
ties Co.,  76  So.  313. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 

Indiana^  Marion  Trust  Co.  v.  Ben- 
nett, 169  Ind.  346,  124  Am.  St.  Bep. 
228,  82  N.  E.  782. 

Itfassachuaetts.  American  Tube 
Worlgs  V.  Boston  Mach.  Co.,  139  Mass. 
5,  29  N.  E.  63. 

Oklahoma.  Pruitt  v.  Oklahoma 
Steam  Baking  Co.,  39  Okla.  509,  135 
Pac.   730. 

9  John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl. 
879;  German  Mercantile  Co.  v.  Wan- 
ner, 25  N.  D.  479,  52  L.  B.  A.  (N.  S.) 
453,  142  N.  W.  463, 

One  who  accepts  certificates  of  stock 
is  liable  to  creditors  of  the  corpora- 
tion although  its  issuance  was  author- 
ized at  a  meeting  of  the  board  of 
directors  at  which  all  the  directors 
were  not  present  and  of  which  those 
abisent  had  not  been  notified.  Hol- 
combe  v.  Trenton  White  City  Co., 
80  N.  J.  Eq.  122^  82  Atl.  618,  aff'd 
82  N.  J.  Eq.  364,  91  Atl.  1069. 

One  who  votes  for  an  increase  of 
stock  accepts  his  proportion  *of  such 
increase  and  dividends  upon  it,  and 
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or  where  he  consents  to  or  has  acquiesced  in  its  issuance.*  He  cannot 
set  up  informalities  in  the  issue  of  stock  which  the  corporation  had 
the  power  to  create,  in  order  to  escape  liability  as  a  stockholder.*  Nor 
can  the  corporation  take  advantage  of  technical  irregularities  in 
issuing  stock  in  order  to  deny  to  its  holders  the  rights  of  stockholders, 
where  it  has  expressly  acquiesced  in  and  recognized  their  rights  for 
a  long  period  of  time,  and  no  rights  of  third  persons  have  intervened.* 
And  the  corporation  and  its  officers  are  estopped  to  deny  the  validity 
of  stock  certificates  as  against  bona  fide  purchasers  or  pledgees  for 


holds  it  out  to  those  dealing  with  the 
corporation  83  an.  actual  component 
part  of  its  capital,  is  estopped  to  deny 
its  validity  as  against  creditors. 
Veeder  v.  Mudgett,  95  N.  Y.  295. 

3  A  person  who  retains  his  stock  for 
a  number  of  years  without  objection, 
during  which  time  he  acts  a3  a  stock- 
holder, and  receives  dividends,  can- 
not recover  the  anxount  paid  thereon 
from  the  receiver  of  the  corporation 
because  of  irregularities  in  issuing 
the  stock,  where  he  knew,  or  had  the 
means  of  knowing,  the  manner  in 
which  it  was  issued.  Barrows  v. 
Natchaug  Silk  Co.,  72  Conn.  658,  4 
Atl.  951. 

After  the  ^tock  of  a  corporation  has 
been  issued  and  passed  into  the  hands 
of  a  third  party,  the  validity  thereof 
cannot  be  questioned  by  a  county 
which  had  owned  a  majority  of  the 
stock  of  the  corporation  for  eleven 
years,  had  controlled  the  corporation, 
together  with  another  county,  for 
nearly  half  that  period,  it  having 
been  represented  by  the  president  of 
its  board  of  supervisory  during  the 
entire  time  at  all  stockholders'  meet- 
ings, and  having  been  a  participant  in 
the  issuance,  pledge  and  sale  of  the 
stock  in  question.  Hinds  &  Adanus 
Counties  v.  Natchez,  J.  ft  C.  B.  Co., 
85  Miss.  599, 107  Am.  St.  Bep.  305,  38 
So.  189. 

The  corporation  is  estopped  to  ques- 
tion th^  validity  of  stock  on  behalf 
of  the  stockholders  on  the  ground  that 
it  wa^  issued  before  it  had  been  paid 


for  in  full,  where  all  the  stockholders 
have  assented  to  its  issuance,  and  the 
contract  under  which  it  was  issued 
has  been  fully  performed  and  the  cor- 
poration has  received  the  benefit  of 
such  performance.  Granite  Brick  Co. 
V.  Titus,  226  Fed.  557. 

But  one  who,  by  false  representa-. 
tions,  procures  an  overissue  of  stock 
to  be  made  to  himself  without  con- 
sideration has  no  standing  to  a38ert 
that  a  stockholder  who  voted  for  the 
overissue  in  reliance  on  such  repre- 
sentations  is  estopped  to  question  the 
validity  of  the  3hares.  Haskell  v. 
Bead,  68  Neb.  107,  96  N.  W.  1007,  93 
N.  W.  997. 

AScoviUe  V.  Thayer,  105  U.  8.  143, 
26  L.  Ed.  968 ;  Winters  v.  Armstrong, 
37  Fed.  508;  Heide  v.  Capital  Securi- 
ties Co.,  —  Ala.  — ,  76  So.  313;  Marion 
Trust  Co.  V.  Bennett,  169  Ind.  346, 
124  Am.  St.  Bep.  228,  82  N.  E.  782; 
Moses  V.  White,  6  Kan.  App.  558,  51 
Pac.  622. 

SYeaman  v.  Galveston  City  Co.,  — 
Tex.  Civ.  App.  — ,  173  S.  W.  489. 

Where  the  corporation  has  voted  a 
share  of  stock  to  a  person,  recognized 
her  rights  as  a  stockholder,  and 
granted  to  her  the  rights  and  privi- 
leges of  a  stockholder,  it  will  be  es- 
topped to  deny  that  she  is  one  on  the 
ground  that  the  statute  was  not 
strictly  complied  with  in  issuing  her 
9tock.  Gowdy  Gas  Well,  Oil  &  Min- 
eral Water  Co.  v.  Patterson,  29  Ind« 
App.  261,  64  N.  E.  485. 
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value  on  the  ground  that  in  some  preliminary  proceedings  leading  to 
their  execution,  or  their  execution  itself,  they  failed  to  comply  with 
some  law  or  rule  of  action  relative  to  the  time  or  manner  of  their 
procedure  with  which  they  might  have  complied,  but  which  they 
carelessly  disregarded.* 

A  corporation  which  has  issued  and  recognized  two  certificates  for 
the  same  holding  will  not  be. heard  to  assert  the  validity  of  one  and 
the  inv^dity  of  the  other,  and  the  rights  of  the  two  holders  will 
not  be  settled  in  a  suit  brought  by  the  corporation  for  that  purpose.'' 
But  the  respective  rights  of  the  claimants  as  between  themselves  may 
be  settled  in  a  suit  brought  by  one  of  them  against  the  others.* 

A  corporation  cannot  procure  a  cancellation  of  stock  on  the  ground 
that  it  was  issued  for  a  consideration  growing  out  of  an  illegal  scheme 
to  suppress  bidding  at  a  public  sale  of  lands  to  which  it  was  a  party, 
especially  where  it  has  passed  into  the  hands  of  innocent  third  per- 
sons.* 

6  Wagner  v.  Success  Min.  Co.,  227 
Fed.  548.  See  also  Whitfield  v.  Non- 
pariel  ConsoL  Copper  Co.,  67  Wash. 
286,  41  L.  B.  A.  (N.  S.)  187,  123  Pac. 
1078. 

Where  the  corporation  has  power  to 
levy  assessments  upon  stock,  and  to 
sell  it  for  nonpayment  and  to  transfer 
the  stock  to  the  purchaser  and  issue 
a  new  certificate  to  him,  and  it  does 
BO,  it  is  estopped  to  deny  the  validity 
of  the  certificate  because  of  irregu- 
larities in  the  proceedings  looking  to 
thd  forfeiture  and  sale.  Wagner  v. 
Success  Min.  Co.,  227  Fed.  548. 

As  against  a  bona  fide  holder  the 
corporation  is  estopped  to  deny  the 
validity  of  stock  on  the  ground  that 
it  was  issued  without  consideration. 
Smith  V.  Martin,  135  Cal.  247,  67  Pac. 
779;  Westminster  Nat.  Bank  v.  New  9   548. 


been  fraudulently  issued."  Allen  v. 
South  Boston  B.  Co.,  150  Mass.  200, 
5  L.  B.  A.  716,  15  Am.  St.  Bep.  185, 
22  N.  E.  917. 

"While  the  corporation  may  re- 
cover of  the  first  transferee,  or  other 
purchaser  with  notice,  stock  unauthor- 
ized or  issued  on  a  stolen  certificate, 
or  on  a  forged  assignment,  or  in  lieu 
thereof  the  value  of  such  stock,  it  is 
e3topped  by  its  certificate  to  the  first 
transferee  from  maintaining  a  suit  to 
recover  the  stock,  its  value,  or  the 
dividends  thereon,  from  a  second 
transferee,  who  was  a  bona  fide  pur- 
chaser for  value  without  notice  of  any 
defect  in  the  title  to  the  stock,* or  the 
certificate,  in  reliance  upon  the  cer- 
tificate to  the  first  transferee. ' ' 
Weniger  v.  Success  Min.  Co.,  227  Fed. 


England  Electrical  Works,  73  N.  H. 
465,  3  L.  B.  A.  (N.  S.)  551,  111  Am. 
St.  Bep.  637,  62  Atl.  971. 

See  also  {  3583,  infra. 

*'A  corporation  is  estopped  to  deny 
the  validity  of  certificates  issued  in 
proper  form  under  its  seal,  and  duly 
signed  by  the  officer3  authorized  to 
issue  certificates,  if  they  are  held  by 
persons  who  took  them  for  value  with- 
out knowledge  or  notice  that  they  had 


7  New  York  &  E.  Telegraph  Ss  Tele- 
phone Co.  V.  Great  Eastern  Tel.  Co., 
74  N.  J.  Eq.  221,  69  Atl.  528,  aff'd  75 
N.  J.  Eq.  297,  298,  72  Atl.  1119. 

SNew  York  ft  E.  Telegraph  &  Tele- 
phone Co.  V.  Great  Eastern  Tel.  Co., 

74  N.  J.  Eq.   221,  69  Atl.  628,  aflf'd 

75  N.  J.  Eq.  297,  298,  72  Atl.  1119*. 

9  Southern  Mut.  Aid  Ass  'n  v. 
Blount,  112  Va,  214,  70  &  E.  487. . 
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But  where  there  is  an  inherent  lack  of  power  in  the  corporation  to 
issue  the  stock,  neither  the  corporation,^*  nor  the  person  to  whom  the 
stock  is  issued,*^  is  estopped  to  question  its  validity,  since  an  estoppel 
cannot  operate  to  create  stock  which,  under  the  law,  cannot  have 
existence,^*  and  '*no  estoppel  can  properly  arise  in  any  case  where  the 
party's  direct  and  affirmative  act  could  not  have  made  the  transaction 
valid.'' *•  Even  under  such  circumstances,  however,  the  corporation 
may  be  liable  in  damages  to  a  bona  fide  purchaser  or  pledged  of  the 
illegal  stock.** 

Specific  applications  of  the  foregoing  rules  to  cases  where  there  has 
been  an  overissue  of  stock,**  or  where  the  stock  of  a  corporation  has 
been  increased  without  authority  or  without  complying  with  the  pro- 


10  Trent  Import  Co.  v.  Wheelwright^ 
118  Md.  249,  84  Atl.  543;  Pruitt  v. 
Oklahoma  Steam  Baking  Co.,  39  Okla. 
609,  135  Pac.  730;  First  Ave.  Land 
Co.  V.  Parker,  111  Wis.  1,  87  Am,  St. 
Bep.  841,  86  N.  W,  604. 

Where  a  subscription  contract  in- 
Volves  the  issuing  of  bonus  3tock,  the 
subscriber  is  not  estopped  to  set  up 
the  illegality  of  the -contract  in  an 
action  on  the  subscription.  Trent  Im- 
port Co.  V.  Wheelwright,  118  Md.  249, 
84  Atl.  543. 

This  13  true  where  stock  is  issued 
without  consideration  and  the  statute 
declares  that  stock  so  issued  shall  be 
void.  To  hold  otherwise  * '  would  give 
practical  validity  to  stock  which  the 
statute  declare^  shall  be  void. ' '  First 
Ave.  Land  Co.  v.  Parker,  111  Wis.  1, 
87  Am.  St.  Bep.  841,  86  N.  W.  604. 

See  also  {3583,  infra. 

UXTnlt6d      Statea        Scoville      v. 


Works  V.  Boston  Mach.  Co.,  139  Mass. 
5,  29  N.  E.  63. 

New  Yortc  Veeder  v.  Mudgett,  95 
N.  Y.  295. 

Korth  Dakota^  German  Mercantile 
Co.  v.  Wanner,  25  N.  D.  479,  52  L.  B- 
A.  (N.  S.)  453,  142  N.  W.  463. 

Oklahoma.  Pruitt  v.  Oklahoma 
Steam  Baking  Co.,  39  Okla.  509,  135 
Pac.  730. 

"As  between  the  corporation  and 
its  stockholders,  subscriptions  to  a 
wholly  unauthorized  issue  of  stock 
cannot  be  validated  on  the  principle 
of  estoppel."  Marion  Trust  Co.  v. 
Bennett,  169  Ind.  346,  124  Ajn.  St. 
Bep.  228,  82  N.  E.  782. 

12  First  Ave.  Land  Co,  v.  Parker, 
111  Wis.  1,  87  Am.  St.  Bep.  841,  86 
N.  W.  604. 

"The  doctrine  of  estoppel  »  ♦  • 
is  never  invoked  to  confer  corporate 
powers.  V     Winters  v.  Armstrong,   37 


Thayer,  105  TJ.  S.  143,  26  L.  Ed.  968;  ^  Fed.  508. 


Winters  v.  Armstrong,  37  Fed.  508. 

Delaware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  ^  Del.  Ch.  — , 
101  Atl.  879. 

Indiana^  Marion  Trust  Co.  v.  Ben- 
nett, 169  Ind.  346,  124  Am.  St.  Bep. 
228,  82  N,  E.  782. 

Kanwaw.  Moses  v.  White,  6  Kan. 
App.  558,  51  Pac.  622. 

BCa88ac]iuaett&      American     Tube 


An  unconstitutional  statute  author- 
izing an  increase  of  stock  is  a  nullity, 
and  *  *  can  afford  no  basis  for  an  irreg- 
ular, or  as  it  might  be  termed,  a  de 
facto  issue  of  stock."  Marion  Trust 
Co.  V.  Bennett,  169  Ind.  346,  124  Am. 
St.  Bep.  228,  82  N.  B.  782. 

IS  Winters  v.  Armstrong,  37  Fed.  508. 

14  See  §3493,  infra. 

1ft  See  §  3467  et  seq.,  supra. 
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visions  of  the  charter  or  statute/*  will  be  found  in  other  sections. 


§  3489.  Stolen  certifiqiatefl.  It  is  a  general  principle  that  if  a  stock 
certificate  is  lost  by  the  owner  without  negligence,  or  stolen,  no  title 
or  right  is  acquired  ad  against  the  owner  either  by  the  finder  or  thief 
or  by  a  bona  fide  purchaser,^''  and  this  principle  applies  where  cer- 
tificates are  stolen  from  a  corporation  by  one  of  its  ofScers  or  em- 
ployees, and  fraudulently  issued  by  him  to  a  bona  fide  purchaser  or 
pledgee.  In  such  a  case,  if  the  officer  or  agent  has  no  authority  to 
issue  certificates,  and  no  negligence  is  imputable  to  the  corporation, 
it  is  ,not  liable  to  a  bona  fide  purchaser  of  the  certificates ;  and  the 
fact  that  the  officer  or  agent  was  intrusted  with  the  custody  of  the 
certificates  does  not  show  n^ligence  if  the  corporation  had  no  reason 
to  believe  him  to  be  untrustworthy.^* 


16  See  f  3467  et  seq.,  supra. 

17  See  subd.  xxiv,  infra,  this  chap- 
ter. 

Kin  Knoz  v.  Eden  Musee  Ameri- 
can Co.,  148  N.  Y.  441,  31  L.  B.  A. 
779,  51  Ajn.  St.  Bep.  700,  42  N.  E.  988, 
the  lower  court  held  a  corporation 
liable  for  injury  caused  by  the  act 
of  its  manager  in  fraudulently  issuing 
surrendered,  but  uncanceled  certifi- 
cates of  stock,  where  the  certificates, 
having  upon  them  assignments  in 
blank,  had  been  surrendered  to  the 
corporation  on  the  issue  of  new  certifi- 
cates in  their  stead,  and  were  placed 
uncanceled  in  #he  safe  of  the  corpora- 
tion, to  which  the  manager  had  access, 
with  directions  to  him  to  cancel  the 
same,  as  required  by  the  by-laws,  and 
the  manager,  instead  of  canceling 
them,  took  them  from  the  safe  and 
pledged  them  as  collateral  for  a  loan 
from  the  plaintiff,  who  took  them  in 
good  faith,  and  where  it  appeared 
that  the  manager  had  been  in  the  em- 
ploy of  the  corporation  for  several 
years,  and^that  it  had  perfect  confi- 
dence in  his  integrity.  The  Court*  of 
Appeals  reversed  the  judgment,  and 
held  that  the  corporation  was  not 
liable.  The  judgment  could  not  be 
sustained,  it  was  held,  on  the  ground 
that  the  certificates  weie  negotiable 


instruments,  for  the  negotiability  of 
certificates  of  stock  does  not  extend 
60  far  as  to  prevent  the  owner  of  cer- 
tificates which  have  been  lost  or  stolen 
without  his  negligence  from  claiming 
them  even  from  a  bona  fide  purchaser. 
Nor  could  the  judgment  be  sustained 
on  the  ground  of  agency,  for  an  ofii- 
cer  of  a  corporation  in  whose  custody 
slirrendered  certificates  of  stock  are 
placed,  with  directions  to  cancel  them, 
has  no  implied  authority  to  reissue 
them.  Nor  could  it  be  sustained  on 
the  ground  of  negligence,  for  an  em- 
ployer is  not  to  be  deemed  negligent 
merely  becau/se  he  intrusts  his  prop- 
erty to  the  custody  of  his  agent,  and 
does  not  anticipate  or  provide  against 
the  possibility  of  criminal  acts  on  the 
part  of  the  agent,  where  he  has  no 
reason  to  doubt  the  latter 's  integrity. 
It  was  further  held  that  negligence 
was  not  imputable  to  the  corporation 
in  thi3  case  merely  because  of  the  vio- 
lation in  a  single  instance  of  a  by- 
law by  issuing  a  new  certificate  of 
stock  without  first  canceling  the  old 
certificate,  which  was  surrendered, 
nor  because  the  officers  of  the  corpo- 
ration omitted  for  the  period  of  three 
weeks  to  ascertain  whether  a  surren- 
dered certificate  of  stock  had  been 
canceled  by  the  manager  in  accord- 
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§3490.  Forged  certificates.  Whether  or  not  a  corporation  is 
liable  to  a  bona  fide  purchaser  of  a  false  certificate  of  stock,  where 
the  officer  or  agent  issuing  the  same  foiled  th^  necessary  signatures  of 
the  other  officers,  depends  upon  the  circumstances.  As  a  rule  it  will 
be  held  responsible  where  the  forgery  is  committed  by  an  officer  having 
charge  of  the  transfer  and  stock  books  of  the  company  and  having 
authority  to  issue  certificates,  and  the  certificate  is  apparently  genu- 
ine,^^  since  the  acta  of  the  officer,  under  such  circumstances^  are  within 


ai^ee  with  his  duty,  since  the  conse- 
quence for  which  a  negligent  person  is 
answerable  ''must  be  the  natural  con- 
sequence of  the  alleged  negligent  act 
or  one  which  might  reasonably  have 
been  anticipated." 

19  Where  the  treasurer  of  a  corpora- 
tion was  charged  with  the  duty,  under 
the  by-laws,  of  keeping  the  books  re- 
lating to  the  ownership  and  transfer 
of  stock,  preparing  and  countersigning 
all  certificates  of  stock,  receiving  and 
entering  transfers,  aiffixing  the  corpo- 
rate seal  to  certificates  properly  is- 
sued by  the  company,  and  signed  by 
the  president,  and  issuing  certificates, 
it  was  held  that  the  corporation  wife 
liable  for  his  act  in  fraudulently  issu- 
ing a  false  certificate  countersigned 
by  himself,  and  sealed  with  the  corpo- 
rate seal,  whether  the  signature  of 
the  president  thereon  was  forged  or 
not.  Tome  v.  Parkersburg  Branch  R. 
Co.,  39  Md.  36,  17  Am.  Rep.  540. 

In  Fifth  Ave.  Bank  of  New  York  v. 
Forty-Second  St.  &  G.  St.  Ferry  R. 
Co.,  137  N.  Y.  231,  19  L.  R.  A.  331,  33 
Am.  St.  Rep.  712,  33  N.  E.  378,  a  cor- 
poration was  held  liable  for  the  act 
of  its  secretary  and  treasurer  in 
fraudulently  issuing  a  false  certificate 
countersigned  by  him  as  secretary, 
and  under  the  seal  of  the  corporation, 
and  upon  which  he  had  forged  the 
necessary  signature  of  the  president, 
and  signed  his  own  name  as  treasurer, 
where  it  appeared  that  he  was  the 
transfer  agent  of  the  corporation,  and 
had  authority  generally  to  countersign 
certificates  of  stock,  when  signed  by 


the  president  and  treasurer,  and  to 
seal  them  with  the  corporate  seal.  The 
court  held  that  his  countersigning  and 
sealing  constituted  an  affirmation  on 
the  part  of  the  corporation  that  all 
conditions  precedent  upon  which  the 
right  to  issue  the  certificate  depended 
had  been  duly  observed,  and  that  the 
stock  was  lawfully  issued. 

In  Mutual  Life  Ins.  Co.  of  New 
York  V.  Forty-Second  St.  &  G.  St. 
Ferry  R.  Co.,  74  Hun  (N.  Y.)  505,  26 
N.  Y.  Supp.  545,  the  corporation  wajs 
held  responsible  where  the  secretary 
and  transfer  agent,  who  was  author- 
ized to  countersign  and  issue  certifi- 
cates previously  signed  by  the  presi- 
dent and  treasurer,  forged  the  name 
of  a  former  treasurer  to  a  certificate 
signed  by  a  former  president,  and  then 
countersigned  the  certificate,  dating 
it  as  of  a  time  when  both  such  former 
officers  were  in  office.  • 

In  Shaw  V.  Port  Philip  &  C.  Gold 
Min.  Co.,  13  Q.  B.  D.  103,  a  corpora- 
tion was  held  responsible  for  the  act 
of  its  secretary  in  fraudulently  issu- 
ing a  false  certificate  to  a  transferee, 
upon  which  he  forged  the  necessary 
signature  of  a  director,  where  it  was 
part  of  the  authorized  and  regular 
duty  of  the  secretary  to  receive  and 
examine  transfers  and  certificates  of 
shares,  to  have  transfers  registered, 
to 'procure  the  preparation,  execution 
and  signature  of  certificates,  with  aU 
requisite  and  prescribed  formalities, 
and  thereupon  to  issue  them  to  the 
persons  entitled  to  receive  them. 


5776 


Ch.56] 


Stock  and  Sxogkholdebs 


[§3490 


the  apparent  scope  of  his  authority,^  and  the  issue  of  the  certificate 
in  due  form  is  a  representation  that  the  conditions  precedent  to  his 
right  to  issue  the  same  have  been  complied  with  and  that  the  facts 
exist  upon  which  his  right  to  act  depends,  upon  which  representation 
the  public  has  a  right  to  rely.*^ 

On  the  other  hand  the  company  is  not  responsible  where  a  neces^ 
sary  signature  is  forged  by  an  officer**  or*  employee,**  who  is  not 


MTome  V.  Parkersbnrg  Branch  B. 
Co.,  39  Md.  36,  17  Am.  Bep.  540 ;  Fifth 
Ave,  Bank  of  New  York  v.  Forty- 
Second  St.  &  G.  St.  Ferry  B.  Co.,  137 
N.  Y.  «31,  19  L.  B.  A.  331,  33  Am.  St. 
Bep.  712,  33  N.  E.  378;  Mutual  Life 
Ins.  Co.  of  New  York  v.  Forty-Second 
St.  ft  Q.  St.  Ferry  B.  Co.,  74  Hun 
(N.  Y.)  605,  26  N.  Y.  Supp.  546. 

That  a  corporation  is  liable  for  the 
acts  of. its  officers  or  agents  within 
the  apparent  scope  of  their  authority, 
see  i  1916  et  seq.,  supra. 

«1  Fifth  Ave.  Bank  of  New  York  v. 
Forty-Second  St.  &  G.  St.  Ferry  B. 
Co.,  137  N.  Y.  231,  19  L.  B.  A.  331, 
33  Am.  St.  Bep.  712,  33  N.  E.  378; 
Mutual  Life  Ins.  Co.  of  New  York  v. 
Forty-Second  fit.  &  G.  St.  Ferry  B. 
Co.,  74  Hun  (N.  Y.)  506,  26  N.  Y. 
Supp.  545. 

WWhere  the  by-laws  of  a  corpora-, 
tion  required  certificates  of  stock  to 
be  under  seal  of  the  company,  and 
signed  by  the  president  and  treasurer, 
but  gave  the  president  nothing  what- 
ever to  do  with  respect  to  the  issuing 
of  certificates  except  signing  the  same, 
it  was  held  that  the  corporation  was 
not  liable  at  all  upon  certificates 
fraudulently  issued  by  the  president 
for  his  own  benefit,  and  cipon  which 
he  signed  his  own  name,  forged  the 
name  of  the  treasurer,  and  impressed 
the  corporate  seal,  unless  the  corpo- 
ration was  chargeable  with  negli- 
gence. Hill  V.  Jewett  Pub.  Co.,  154 
Mass.  172,  13  L.  B.  A.  193,  26  Am. 
St.  Bep.  230,  28  N.  E.  142. 

In  1881  the  then  president  of  a  cor- 
poration signed  certificates  of  stock  in 


bl^nk,  and  left  them  with  the  other 
officers  of  the  corporation  to  be  used, 
if  necessary,  in  his  absence.  In  1888 
a  person  who  was  transfer  agent  and 
secretary  in  1881,  but  had  since  be- 
come the  president,  filled  up  and  ante- 
dated one  of  these  certificates  to  him* 
self  as  stockholder,  forging  the  name 
of  the  person  who  was  treasurer  of 
the  corporation  in  1881,  and  signing 
his  own  name  as  transfer  agent,  which 
he  wa3  in  1881,  but  had  since  ceased 
to  be,  and  pledged  the  certificate  as 
collateral  security  for  a  loan  made  to 
him  personally.  Under  these  circum- 
stances, it  was  held  that  the  corpora- 
tion was  not  liable  on  the  forged  cer- 
tificate, as  the  forger,  as  president, 
had  no  authority,  actual  or  apparent, 
to  issue  a  certificate,  as  his  authority 
as  transfer  agent  had  ceased  to  exist, 
BO  that  he  was  not  empowered  to  sign 
as  such^  and  antedate  it  as  of  the 
time  when  he  held  that  office;  and  also 
because,  when  he  borrowed  the  money 
and  issued  the  certificate,  he  was  not 
acting  in  the  company's  business,  and 
the  company  was  not  responsible  for 
any  representations  made  by  him  as 
to  the  genuineness  of  the  certificate. 
Manhattan  Life  Ins.  Co.  v.  Forty- 
Second  St.  ft  G.  St.  Ferry  B.  Co.,  139 
N.  Y.  146,  34  N.  E.  776,  aff  'g  64  Hun 
(N.  Y.)  635,  19  N.  Y.  Supp.  90. 

SSThe  corporation  was  hMd  not  to 
be  responsible  where  the  necessary  sig- 
nature of  a  transfer  agent  was  forged 
by  a  clerk,  who  had  nothing  to  do 
with  the  issuing  of  certificates,  after 
the  certificate  had  been  signed  by  the 
secretary  and  treasurer  and  the  cor- 
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charged  with  the  duty  of  issuing  certificates,  and  where  the  certificate 
in  question  is  not  acquired  by  the  holder  throug^h  the  office  of  the 
corporation  in  the  regular  course  of  business  but  through  a  private 
and  personal  transaction  with  the  forger,  at  least  unless  the  corpora- 
tion has  in  some  way  been  guilty  of  negligence  in  the  matter,**  and 
such  negligence  is  the  proximate  cause  of  the  loss.**^  Under  such  cir- 
cumstances it  is  the  duty  of  the  purchaser  or  pledgee*  of  the  stock  to 
look  to  the  genuineness  of  the-  signatures,  and  it  is  only  when  the 
signatures  are  found  to  be  genuine  that  the  duty  of  the  company  to 
stand  by  its  representations  and  its  duty  to  the  purchaser  to  take  care 
as  to  the  issue  of  the  certificate  arise.** 


porate  seal  had  been  attached.  Dollar 
Sav.  Fund  &  Trust  Co.  v.  Pittsburg 
Plate  Glass  Co.,  213  Pa.  307,  5  Ann. 
Gas.  248,  62  Atl.  916.  In  this  case  it 
is  said  that  possibly  the  corporation 
would  have  been  estopped  if  the  cer- 
tificate had  been  put  upon  the  market 
by  an  officer  of  the  corporation,  such 
as  the  president  and  secretary,  who, 
in  dealing  with  the  issue  of  stock, 
must  be  regarded  as  the  company. 

S4  The  keeping  of  the  corporate  seal 
and  book  of  blank  certificates  where 
the  president  can  have  access  to  them, 
so  as  to  be  able  to  remove  certificates 
from  the  book  and  impress  the  seal 
upon  them,  is  not  negligence  in  the 
absence  of  any  previous  misconduct 
on  his  part.  Hill  v.  Jewett  Pub.  Co., 
154  Mass.  172, 13  L.  B.  A.  193,  26  Am. 
St.  Rep.  230,  28  N.  B.  142. 

The  fact  that  the  corporation 
allowed  the  president  to  continue  in 
office,  and  to  have  access  to  its  certifi- 
cate book  and  seal  after  misconduct 
on  his  part  consisting  merely  in  vio- 
lating an  agreement  to  pledge  certain 
stock'  to  his  associates  was  held  not 
to  render  it  responsible  for  his  act  in 
forging  the  name  of  the  treasurer  to 
a  certificate  on  the  ground  of  negli- 
gence, since  it  was  not  of  such  a  char- 
acter as  would  give  the  corporation 
or  its  other  members  reason  to  sup- 
pose that  he  would  be  liable  to  issue 
forged    certificates.      Hill    v.    Jewett 


Pub.  Co.,  154  Mass.  172,  13  L.  B.  A. 
193,  26  Am.  St.  Bep.  230,  28  N.  £.  142. 

The  mere  fact  that  the  corporation 
leaves  a  certificate  where  one  of  itfi 
employees  may  complete  it  by  forg- 
ing a  necessary  signature  .will  not 
estop  it  to  deny  the  genuineness  of 
such  signature.  Dollar  Sav.  Fund  & 
Trust  Co.  V.  Pittsburg  Plate  Glass  Co., 
213  Pa.  307, 5  Ann.  Oas.  248, 62  Atl.  916. 

The  corporation  is  not  estopped  by 
failure  to  advertise  the  fact  that  a 
certificate  not  ftiUy  executed  has  dis- 
appeared. Dollar  Sav.  Fund  &  Trust 
Co.  V.  Pittsburg  Plate  Glass  Co.,  213 
Pa.  307,  5  Ann.  Cw.  248,  62  Atl.  916. 

85  Hill  V.  Jewett  Pub.  Co.,  154  Majss. 
172,  13  L.  B.  A.  193,  26  Am.  St.  Bep. 
230,  28  N.  £.  142;  Dollar  Sav.  Fund  & 
Trust  Co.  V.  Pittsburg  Plate  Glass  Co., 
213  Pa.  307,  5  Ann.  Cas.  248,  62  Atl. 
916. 

W  Dollar  Sav.  Fund  &  Trust  Co.  v. 
Pittsburg  Plate  Glass  Co.,  213  Pa.  307, 

5  Ann.  Cas.  248,  62  Atl.  916. 
''Until  the  plaintiff  show3  a  cer- 
tificate, to  which  are  attached  the 
genuine  signatures  of  all  the  parties 
whose  signatures  are  necessary  to  its 
validity,  he  is  not  even  entitled  to 
enter  the  lists  where  the  content  as 
to  the  negligence  of  the  company  is 
to  be  fought  (hit."    Dollar  Sav.  Fund 

6  Trust  Co.  V.  Pittsburg  Plate  Glass 
Co.,  213  Pa.  307,  5  Ann.  Cas.  248,  62 
Atl.  916. 
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The  corporation  may  ratify  forged  certificates  of  stock,  so  as  to 
subsequently  be  estopped  to  deny  their  validity.*'  But  the  acts  relied 
on  to  constitute  a  ratification  must  have  been  done  with  knowledge  of 
their  invalidity.^ 

The  eflPect  of  forged  transfers  of  stock,  and  the  liability  of  the  cor- 
poration in  case  it  recognizes  such  a  transfer  will  be  considered  in 
subsequent  sections.** 

§  3491.  Authority  of  officer  or  agent  issuing  certifloate.    It  is  a 

general  principle  that  a  corporation,  like  a  natural  person,  is  liable 
for  acts,  including  fraud  and  other  wrongs,  done  by  its  oflScers  or 
agents  in  the  course  of  their  employment,  and  within  either  the  real 
or  the  apparent  scope  of  the  powers  delegated  to  them.  If  a  particular 
act  is  within  the  apparent  scope  of  the  authority  conferred  upon  an 
officer  or  agent  of  a  corporation,  the  corporation  is  liable  therefor, 
although  the  act  may  have  been  in  fact  unauthorized,  or  even  contrary 
to  instructions.**  It  follows  that  a  corporation  is  liable  for  the  fraudu- 
lent or  wrongful  issue  of  false  certificates  of  stock  by  an  officer  or 
agent  whom  it  had  clothed  with  general  or  apparent  authority  to  issue 
certificates  in  the  form  in  which  the  false  certificates  were  issued,  al- 
though the  issue  of  the  false  certificates  may  have  been  unauthorized, 
and  although  they  may  hav^  been  issued  by  the  officer  or  agent  for  his 
own  purposes,  and  not  for  the  purposes  of  the  corporation.*^    **The 


S7  Columbia  Council  No.  77  v. 
Belmar  Building  &  Loan  Ass'n  (N. 
J.  Eq.),  54  Atl.  142. 

SB  A  member  of  a  building  and  loan 
association,  who  owned  valid  certifi- 
cates of  3tock  and  also  held  a  forged 
certificate,  made  payments  of  dues  on 
all  of  them  to  the  secretary,  who 
knew  of  the  forgery,  but  had  no  au- 
thority to  collect  dues.  The  secre- 
tary turned  the  payments  over  to  the 
treasurer,  who  did  not  know  of  the 
existence  of  the  forged  shares,  and 
who  credited  the  entire  amount  to  the 
valid  shares,  treating  the  excess  over 
the  amount  due  thereon  as  payments 
in  advance.  It  was  held  that  this  did 
not  constitute  a  ratification  of  the 
forged  certificate  or  estop  the  corpo- 
ration to  deny  its  validity.  Columbia 
Council  No.  77  v.  Belmar  Building  & 
Loan  Ass'n  (N.  J.  £q.),  54  Atl.  142. 


See  subd.  xxnr,  infra,  this  chap- 


ter. 


30  See   §  1896   et   seq.,   supra. 

SI  United  States.  Manhattan  Beach 
Co.  V.  Earned,  27  Fed.  484. 

Connecticat.  Bridgeport  Bank  v. 
New  York  ft  N.  H.  B.  Co.,  ?0  Conn. 
231. 

ICaxylaiid.  Tome  v.  Parkersburg 
Branch  B.  Co.,  39  Md.  36,  17  Am.  Bep. 
540.  See  also  Western  Maryland  B.« 
Co.  v.  Franklin  Bank,  60  Md.  36, 
where  this  principle  was  applied  in 
the  case  of  a  fraudulent  and  unau- 
thorized issue  of  certificates  used  in 
funding  overdue  interest  coupons. 

MaaBachnBetta  Allen  v.  South  Bos- 
ton B.  Co.,  150  Mass.  200,  5  L.  B.  A. 
716,  15  Am.  St.  Bep.  185,  22  N.  E.  917. 

Missouxt  National  Bank  of  Webb 
City  V.  Newell-Morse  Boyalty  Co.,  259 
Mo.  637,  168  S.  W.  699. 


5779 


§  3491] 


Pbivatb  Corpoeations 


[G1l56 


^ound  of  liability  is  not  that  the  principal  has  been  benefited  by  the 
act  of  the  agent,  but  that  an  innocent  third  person  has  been  damaged 
by  confiding  in  the  agent,  who  was  accredited  by  the  principal,  as 
worthy  of  trust,  in  that  particular  business.  "•• 

On  the  other  hand,  however,  the  corporation  is  not  liable  if  the  issue 
of  the  false  certificates  was  not  within  either  the  actual  or  the  ap- 
parent scope  of  the  officer's  or  agent's  authority,  unless  it  has  been 
guilty  of  negligence  in  the  premises.'* 


New  York.  Fifth  Ave.  Bank  of 
New  York  v.  Forty-Second  St.  &  G. 
St.  Ferry  R.  Co.,  137  N.  Y.  231,  19 
L.  B.  A.  331,  33  Am.  St.  Bep.  712,  33 
N.  E.  378 ;  New  York  ft  N.  H.  B.  Co. 
V.  Schuyler,  34  N.  Y.  30;  Bene  Oil  Co. 
V.  Culver,  60  App.  Div.  129,  69  N.  Y. 
Supp.  969,  rev  'g  33  Misc.  717,  68  N.  Y. 
Supp.  303;  Mutual  Life  Ins.  Co.  of 
New  York  v.  Forty-Second  St.  &  G. 
St.  Ferry  B.  Co.,  74  Hun  505,  26  N. 
Y.  Supp.  545.  See  also  B.  &  C.  Elec- 
trical Const.  Co.  V.  Owen,  176.  App. 
Div.  399,  163  N.  Y.  Supp.  31. 

North  Carolina.  Havens  v.  Bank  of 
Tarboro,  132  N.  C.  214,  95  Am.  St. 
Bep.  627,  43  S.  E.  639. 

Ohio.  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  V.  Citizens'  Nat.  Bank,  56  Ohio 
St.  351,  43  L.  B.  A.  777,  43  N.  E.  249. 

PennsylTaiiia.  Mount  Holly  Paper 
Co. '3  Appeal,  99  Pa.  St.  513;  People's 
Bank  v.  Kurtz,  99  Pa.  Stw  344,  44  Am. 
Bep.  112.    • 

Washington.  See  Whitfield  v.  Non- 
pariel  Consol.  Copper  Co.,  67  Wash. 
286,  41  L.  B.  A.  (N.  S.)  187,  123  Pac. 
1078. 

,  Wisconsin.  See  First  Ave.  Land  Co. 
V.  Parker,  111  Wis.  1,  87  Am.  St.  Bep. 
841,  86  N.  W.  604. 

"In  some  of  the  cases  importance 
has  been  attached  to  the  negligence 
of  the  company,  through  its  proper 
agents,  in  not  3upervising  the  con- 
duct of  its  business,  and,  whereby,  the 
particular  agent  has  been  enabled  to 
perpetrate  his  frauds.  But  I  appre- 
hend that  upon  an  accurate  analysis 
of   the    company's   liability    in    such 


cases,  it  will  be  found  to  rest  on  its 
liability  for  the  acts  of  the  agent 
who  perpetrated  the  fraud.  If  the 
extent  of  his  agency  included  the 
legitimate  doing  of  an  act  of  the  kind 
done,  then  it  will  be  liable  though 
the  act  done  was  a  fraud  as  to  it  and 
other  persons.  As  to  an  innocent 
third  person,  affected  by  the  agent's 
wrongful  act,  the  negligence  of  the 
company  in  not  discovering  or  pre- 
venting the  fraud,  may  accentuate  his 
right  of  recovery,  but  does  not,  as  I 
apprehend,  add  to  nor  create  that 
right.  \*  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  v.*  Citizens'  Nat.  Bafak,  56  Ohio 
St.  351,  43  L.  B.  A.  777,  47  N.  E.  249. 

3STome  v.  Parkersburg  Branch  B. 
Co.,  39  Md.  36,  17  Am.  Bep.  540;  Beno 
Oil  Co.  V.  Culver,  60  N.  Y.  App.  Div. 
129,  69  N.  Y.  Supp.  969,  rev  'g  33  N.  Y. 
Misc.  717,  68  N.  Y.  Supp.  303. 

SSMoores  v.  Citizens'  Nat.  Bank  of 
Piqua,  111  U.  S.  156,  28  L.  Ed.  385; 
Knox  V.  Eden  Musee  American  Co.,  148 
N.  Y.  441,  31  L  B.  A.  779,  51  Am.  St. 
Bep.  700,  42  N.  E.  988;  Manhattan 
Life  Ins.  Co.  v.  Forty-Second  &  G.  St. 
Ferry  B.  Co.,  139  N.  Y.  146,  34  N.  E. 
776,  aff'g  64  Hun  (N.  Y.)  635,  19  N. 
Y.  Supp.  90;  President,  etc.,  of  Me- 
chanics' Bank  V.  New  York  &  N.  H. 
B.  Co.,  13  N.  Y.  599. 

In  3Cechanic8'  Bank  v.  New  York 
&  N.  H.  B.  Co.,  13  N.  Y.  599,  it  was 
held  that  a  corporation  was  not  liable 
to  a  bona  fide  purchaser  or  pledgee 
of  certificates  of  stock  constituting  a 
fraudulent  overissue,  where  they  were 
issued  by  the  president  of  the  corpo- 
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§  3492.  Certiflcates  signed  in  blank.  If  a  corporation  or  its  man- 
aging o£Scers  intrust  the  officer  or  agent  charged  with  the  duty  of  reg- 
istering transfers  and  issuing  certificates  with  certificates  of  stock 
signed  in  blank  by  the  officers  by  whom  the  by-laws  require  certificates 
to  be  signed,  it  will  be  liable  if  a  certificate  is  fraudulently  filled  up 
and  issued  by  such  officer  or  agent,  and  comes  into  the  hands  of  a 
bona  fide  purchaser  or  pledgee,  not  only  on  the  ground  of  apparent 
authority,  but  also  on  the  ground  of  negligence.  Intrusting  the 
officer  or  agent  charged  with  the  duty  of  issuing  certificates  with 
certificates  signed  in  blank  removes  the  safeguards  against  the  fraudu- 
lent issue  of  false  certificates  intended  by  the  by-laws, — ^the  necessity 
for  the  approval  and  signature  of  the  specified  officers, — and  is  clearly 
negligence.'*    And  "where  one  of  two  innocent  persons  must  suflfer  by 


ration,  whor  was  intrusted  merely  with 
the  transfer  of  stock. 

In  a  Pennsylvania  case,  the  presi- 
dent of  a  railroad  company,  by  fraud- 
ulently representing  to  hi3  aunt  that 
a  loan  of  her  shares  of  stock  in  the 
company  was  needed  by  the  company, 
induced  her  to  part  with  them,  and 
then  pledged  them  for  his  own  debt. 
Afterwards  he  conspired  with  other 
officers  of  the  company  to  procure  a 
fraudulent  overissue  of  stock,  and 
tran3f  erred  some  of  it  to  his  aunt  in 
lieu  of  her  shares.  It  was  held  that 
she  could  not  hold  the  company  liable, 
as  he  acted  as  her  agent^  and  not  as 
the  agent  of  the  company.  Wright's 
Appeal,  99  Pa.  St.  425. 

That  intrusting  the  officer  or  agent 
charged  with  the  duty  of  issuing  cer- 
tificates with  certificates  signed  in 
blank  is  negligence,  see  §  3492,  infra. 

84  Cincinnati,  N.  O.  &  T.  P.  By.  Co. 
T.  Citizens'  Nat.  Bank,  56  Ohio  St. 
351,  43  L.  B.  A.  777,  43  N.  E.  249. 

Where  certificates  of  stock  of  a 
bank  are  signed  in  blank  by  its  presi- 
dent and  secretary  and  left  with  the 
cashier  to  be  filled  out  in  the  names 
of  purchasers  when  called  for  by  them, 
and  the  cashier  fraudulently  fills  in 
and  countersigns  a  certificate  to  him- 
self and  pledges  the  same  to  a  bona 
fide  pledgee  for  his  private  purposes, 


the  pledgee  is  entitled  to  a  transfer  of 
it  on  the  boolgs  of  the  bank  juid  to  a 
new  certificate,  unless  the  certificate 
is  an  overissue  of  stock,  in  which  case 
the  bank  is  liable  to  him  for  the  value 
of  the  stock  represented  by  it. 
Havens  v.  Bank  of  Tarboro,  132  N.. 
C.  214,  95  Am.  St.  Bep.  627^  43  S.  £. 
639. 

In  Allen  v.  South  Boston  B.  Co.,  150 
Ma38.  200,  5  L.  B.  A.  716,  15  Am. 
St.  Bep.  185^  22  N.  E.  917,  the  treas- 
urer of  a  corporation  authorized  a 
broker  to  sell  a  number  of  shares  for 
him,  and  the  broker  sold  shares  to  the 
plaintiff,  giving  him  power  of  attor- 
ney, in  blank,  authorizing  the  trans- 
fer of  the  shares  to  him.  The  plain- 
tiff presented  the  power  of  attorney 
to  the  treasurer,  who  filled  in  the  pur- 
chaser's name  and  his  own  name  as 
attorney,  and  thereupon  issued  to  the 
plaintiff  thQ  number  of  shares  called 
for,  entering  in  the  transfer  book  a 
transfer  of  the  shares  from  himself, 
as  treasurer,  to  the  broker,  and  a 
transfer  from  the  broker  to  the  plain- 
tiff. The  shares  so  issued  were  a 
fraudulent  overissue.  It  appeared, 
however,  that  the  president  of  the 
corporation  was  in  the  habit  of  leav- 
ing blank  certificates  signed  by  him 
with  the  treasurer,  and  the  latter,  by 
signing  and  issuing  these  certificates 
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the  acts  of  a  third,  the  loss  most  be  borne  by  the  one  whose  mis- 
placed confidence  or  negligence  made  it  possible  for  the  loss  to  oc- 
cur.** 

§  3493.  Uaibilitj  of  cotrporationi  in  damages.  It  is  a  well-settled 
principle  that  a  certificate  of  stock  issued  by  a  corporation  having  the 
power  under  its  charter  to  issue  certificates  in  the  form  in  which  the  cer- 
tificate is  issued  is  a  continuing  affirmation  or  representation  of  the 
owhership  of  the  amount  of  stock  therein  specified  by  the  person  named 
therein,  or  his  assignee,  and  of  his  right  to  transfer  the  same,  and  that 
purchasers  or  pledgees  of  the  certificate,  or  the  stock  represented  by 
it,  have  a  right  to  rely  on  such  affirmation,  without  inquiry  as  to  the 
validity  of  the  certificate,  unless  they  have  actual  notice  of  its  in- 
validity, or  the  circumstances  are  such  as  to  create  suspicion,  and  put 
a  reasonably  prudent  man  upon  inquiry.**  It 'is  also  a  well-settled 
principle  that  a  corporation  is  liable  to  the  same  extent  and  under 
the  same  circumstances  as  a  natural  person,  for  every  fraud  which  it 
commits,  and  for  negligence  and  other  wrongs,  however  foreign  to 
its  nature  or  beyond  its  granted  powers  the  wrongful  transaction  or 
act  may  be.*''  It  follows  irom  these  principles  that  if  a  corporation 
itself,  or  an  officer  or  agent  for  whose  act  it  is  responsible,**  fraudu- 
lently, or  even  by  mistake  and  without  any  actual  fraudulent  intent, 
issues  certificates  of  stock  which  are  fictitious  because  they  are  in 
excess  of  its  authorized  capital  stock,  or  otherwise  unauthorized,  it  is 
liable  in  damages  to  bona  fide  purchasers  or  pledgees  of  such  cer- 
tificates who  are  deceived  and  injured  by  relpng  upon  their  genuine- 
ness. And  in  an  action  to  recover  damages,  upon  refusal  of  the  cor- 
poration to  recognize  the  validity  of  such  a  certificate,  the  corporation 


and  falsifying  the  records  of  the  cor- 
poration, was  enabled  to  make  the 
overissue.  Under  these  circumstances, 
it  was  held  that,  as  the  negligence  of 
the  officers  of  the  corporation  made 
the  fraudulent  overissue  'possible,  the 
corporation  was  Uable  to  the  plaintiff 
for  his  damages. 

In  Western  Maryland  B.  Co.  v. 
Franklin  Bank,  60  Md.  36,  this  rule 
was  applied  in  the  case  of  a  fraudu- 
lent and  unauthorized  issue  of  certifi- 
cates used  in  funding  overdue  interest 
coupons. 

This  rule  does  not  apply  to  certifi- 
cates issued  by  a  cemetery  association 


having  no  capital  stock,  which  are  not 
certificates  of  stock,  but  merely  non- 
negotiable  certificates  of  indebtedness. 
American  Exch.  Nat.  Bank  v.  Wood- 
lawn  Cemetery,  194  N.  Y.  116,  87  N. 
E.  107. 

85  Havens  v.  Bank  of  Tarboro,  132 
N.  C.  214,  95  Am.  St.  Bep.  627,  43 
8.  E.  639;  Cincinnati,  N.  O.  &  T.  P. 
By.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351,  43  L.  B.  A.  777,  43  N. 
E.  249. 

86  See  §  3497,  infra. 

87  See  Chap.  52. 

88  See  §  3491,  supra. 
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is  estopped  to  set  up  as  a  defense  that  it  had  no  power  to  create  the 
stock  or  issue  the  certificate.^^ 


S»  United  Statea  Moores  v.  Giti- 
7.en8'  Nat.  Bank  of  Piqua,  111  U.  6. 
156,  28  L.  Ed.  385;  Manhattan  Beach 
Co.  V.  Harned,  27  Ted.  484. 

OomMcticittk  Bridgeport  Bank  v. 
New  York  &  N.  H.  B.  Co.,  30  Conn. 
231. 

Maryland;  Tome  v.  Parkersbnr^ 
{Branch  B.  Co.,  39  Md.  36, 17  Am.  Bep. 
540. 

M»«mclnM6ttB.  Farrington  v.  South 
Boston  B.  Co.,  150  Mass.  406,  5  L.  B. 
A.  849,  15  Am.  St.  Bep.  222,  23  N.  B. 
109;  Allen  v.  South  Boston  B.  Co.,  150 
Mass.  200,  5  L.  B.  A.  716,  15  Am.  St. 
Bep.  185,  22  N.  E.  917. 

Bfinnmota.  Joslyn  v.  St.  Paul  Dis- 
tilling Co.,  44  Minn.  183,  46  N.  W.  337. 

MLnouil  National  Bank  of  Webb 
City  V.  Newell-Morse  Boyalty  Co.,  259 
Mo.  637,  168  S.  W.  699;  Davey  v. 
Newell-Morse  Boyalty  Co.,  169  Mo. 
App.  565,  154  S.  W.  147. 
^  Kew  Yoik.  Fifth  Ato.  Bank  of 
New  York  v.  Forty-Second  St  &  G.  S. 
Ferry  B.  Co.,  137  N.  Y.  231,  19  L.  B. 
A.  331,  33  Am.  St.  Bep.  712,  33  N.  E. 
378;  Titus  v.  President,  etc.,  of  Qreat 
Western  Turnpike  Boad,  61  N.  Y.  237; 
Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616;  BruflP.v.  Mali,  36  N.  Y.  200; 
New  York  &  N.  H.  B.  Co.  v.  Schuyler, 
34  N.  Y.  30;  Jarvis  v.  Manhattan 
Beach  Co.,  53  Hun  362,  6  N.  Y.  Supp. 
708,  148  N.  Y.  652,  31  L.  B.  A.  776, 
51  Am.  St.  Bep.  727,  43  N.  £.  68. 

Ohio.  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  V.  Citizens'.  Nat.  Bank,  56  Ohio 
St.  351,  43  li.  B,  A.  777,  47  N.  E.  249. 

Pennsylvania.  Kisteiibock's  Appeal, 
127  Pa.  St.  601,  14  Am.  St.  Bep.  868, 
18  Atl.  381;  Swain  v.  West  Philadel- 
phia Passenger  By.  Co.,  cited  in  127 
Pa.  St.  601,  14  Am.  St.  Bep.  868,  18 
Atl.  381;  In  re  Mt.  Holly  Paper  Co.'s 
Appeal,  99  Pa.  St.  513;  People's  Bank 


V.  Enrtz,  99  Pa.  St.  344,  44  Am.  Bep. 
112;  Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  180;  Willis  v. 
Philadelphia  ft  D.  B.  B.  Co.,  6  Wkly. 
N.  Cas.  461. 

Waaliington.    See  Whitfield  v.  Non- 
X>ariel  Consol.  Copper  Co.,  67  Wash.  ' 
286,  41  L.  B.  A.  (N.  S.)  187,  123  Pac. 
1078. 

Wiaconaln.  First  A^.  Land  Co.  v. 
Parker,  111  Wis.  1,  87  Am.  St.  Bep. 
841,  86  N.  W.  604. 

England,  Shaw  v.  Port  PhHip  & 
C.  Oold  Min.  Co.,  13  Q.  B.  D«103. 

''If  the  certificate  of  stock  fair 
upon  its  face  is,  without  notice  and 
in  good  faith,  bought,  or  taken  as  col- 
lateral, and  suoh  certificate  turns  out 
to  be  spurious,  then  the  corporation 
is  liable  for.  the  damages  occasioned, 
whether  such  certificate  be  fraudu- 
lently or .  negligently  put  in  circula- 
tion." National  Bank  of  Webb  City 
V.  Newell-Morse  Boyalty  Co.,  259  Mo. 
637,  168  S.  W.  699. 

' '  The  ground  on  which  a  corporation 
is  held  liable  ^to  a  bona  fide  purchaser 
for  vaAue  of  false  certificates  of  its 
stock  issued  under  its  seal,  signed  by 
the  proper  officers,  and  apparently  gen- 
uine, is  that  the  certificates  are  state- 
ments by  the  corporation  of  facts 
which  it  is  its  duty  to  know,  and  which 
cannot  well  be  known  to  the  pur- 
chaser.'^ Allen  V.  South  Boston  B. 
Co.,  150  Mass.  200,  5  L.  B.  A.  716,  15 
Am.  St.  Bep.  185,  22  N.  B.  917. 

If  the  proper  corporate  officers  sign 
a  certifieate  of  ertock  in  blank  and 
leave  it  with  another  officer  to  be 
filled  out  in  the  name  of  and  delivered 
to  a  purchaser,  and  soeh  officer  fraudu- 
lently fills  it  in  with  his  own  name 
and  pledges  it  to  a  bona  fide  pledgee 
to  secure  a  loan  made  to  himself  per- 
sonally, the  pledgee  is  entitled  to  have 
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The  officer  or  agent  who  issued  the  stock  is*also  liable  to  bona  fide 
purchasers  under  such  circumstances,**  and  may  be  sued  alone  or 
jointly  with  the  corporation.*^  **The  wrongful  act  is  the  servant's, 
in  fact,  and  the  principal's  by  construction."** 

The  liability  of  the  corporation  and  its  officers  extends  to  every 
bona  fide  holder,  no  matter  how  many  transfers  have  been  made.** 


the  fltock  transferred  on  the  books  and 
to  a  new  certificate,  unless  the  stock 
is  an  overissue,  in  which  case  the  cor- 
poration is  liable  to  him  for  its  value. 
Havens  v.  Bank  of  Tarboro,  132  N.  C. 
214,  95  Am.  St.  Bep.  627,  43  S.  £.  639. 

Where  the  transfer  clerk  of  a  cor- 
poration fraudulently  procured  from 
the  officers  of  the  corporation  a  prop- 
erly si^ed  certificate  of  stock  in  the 
name  of  a  fictitious  person,  indorsed 
th«  fictitious  name  thereon,  and  caused 
it  to  be  registered  On  the  transfer 
book,  and  caused  a  broker  to  sell  the 
certificate  for  the  fictitious  person, 
after  he  inquired  at  the  office  of  the 
corporation,  and  was  informed  that  the 
stock  was  duly  registered,  and  the 
broker  paid  the  proceeds  over  to  the 
transfer  clerk,  and  was  afterwards 
compelled  to  take  back  the  certificate 
from  the  purchaser,  and  refund  the 
purchase  money,  it  waii  held  that  he 
could  recover  his  damages  from  the 
corporation.  Jarvis  v.  Manhattan 
Beach  Co.,  53  Hun  (N.  Y.)  362,  6  N. 
Y.  Supp.  703,  75  Hun  (N.  Y.)  100,  26 
N.  Y.  Supp.  1061,  148  N.  Y.  652,  31 
L.  B.  A.  776,  51  Am.  St.  Bep.  727,  43 
N.  E.  68. 

A  loan  association  whose  secretary 
customarily  issues,  in  lieu  of  certifi- 
cates, .statements  under  the  corporate 
seal,  and  attested  by  him,  that  persons 
therein  named  appear  as  stockholders 
on  its  books,  is  bound  by  such  a  state- 
ment to  one  who  in  good  faith  makes 
a  loan  in  reliance  thereon.  Bichard- 
son  V.  Bel  aware  Loan  Ass'n,  9  Houst. 
(Del.)  354,  32  Atl.  980. 

Besponsibility  of  a  corporation  for 
the  acts  of  its  officers  in  issuing  cer- 


tificates of  stock  only  attaches  when 
it  has  power  under  its  charter  to  issue 
certificates.  Beno  Oil  Co.  v.  Culver, 
60  N.  Y.  App.  Div.  129,  69  N.  Y,  Supp. 
969,  rev'g  33  N.  Y.  Mi3C  717,  68  N. 
Y.  Supp.  303. 

The  plaintiff  is  entitled  to  be  reim- 
bursed for  his  actual  loss  with  interest. 
)<^ational  Bank  of  Webb  City  v.  New- 
cU-Morse  Boyalty  Co.,  259  Mo.  637, 
168  S.  W.  699. 

The  recovery  is  not  limited  to  nom- 
inal damages  by  failure  to  show  the 
markot  value  of  the  stock,  where  it 
appears  that  the  stock  is  not  upon  the 
market,  and  the  certificate  recites  the 
value  of  the  stock  and  evidence  shows 
that  the  money  value  of  the  corpora- 
tion's  holdings  is  in  excess  of  its 
capital  stock.  National  Bank  of  Webb 
City  V.  Newell-Morse  Boyalty  Co.,  259 
Mo.  637,  168  S.  W.  699. 

Where  the  stock  is  pledged,  the  cor- 
poration is  liable  to  the  pledgee  for 
the  amount  of  the  loan.  Davey  v. 
Newell-Morse  Boyalty  Co.,  169  Mo. 
App.  565,  154  S.  W.  ^47. 

This  rule  does  not  apply  to  non- 
negotiable  certificates  of  indebtedness 
issued  by  a  cemetery  association  hav- 
ing no  capital  stock.  American  Exch. 
Nat.  Bank  xr.  Woodlawn  Cemetery,  194 
N.  Y.  116,  87  N.  E.  107. 

iOWindram  v.  French,.  151  Mass. 
547,  8  L.  B.  A.  750,  24  N.  E.  914; 
Bruff  V.  MaU,  36  N.  Y.  200. 

As  to  the  responsibility  of  officers 
and  agents  generally  see  { 2543, 
supra. 

41  Bruff  V.  Mali,  36  N.  Y.  200. 

42  Bruff  V.  Mali,  36  N.  Y.  200. 

4»  Bruff  V.  Mali,  36  N,  Y.  200.    See 
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This  principle  al6o  applies  when  a  corporation,  or  an  officer  or  agent 
for  whose  act  it  is  responsible,  recognizes  as  valid  a  forged  or  un- 
authorized transfer  of  stock,  and  issues  a  new  certificate  to  the  trans- 
feree, and  the  new  certificate  comes  into  the  hands  of  a  bona  fide 
purchaser  for  value.^  And  if  a  corporation  transfers  shares  of  stock 
on  its  booksy  and  issues  new  certificates,  leaving  the  original  certificates 
outstanding,  it  will  be  liable  to  bona  fide  purchasers  or  pledgees  of  the 
stock  who  purchase  or  lend  money  on  the  same  in  reliance  upon  the 
originid  certificates.^ 


§  S494.  Remedies  of  the  corporatioxL  If  the  officers  of  a  corpora- 
tion fraudulently  or  wrongfully  issue  fictitious  or  illegal  certificates 
of  stocky  the  corporation,  or,  if  it  refuses  to  sue,  a  stockholder  on 
behalf  of  himself  and  the  other  stockholders,  may  maintain  a  suit 
in  equity  to  cancel  the  certificates,  and  to  enjoin  their  transfer,  or  the 
voting  thereon  by  the  holders,  or  the  payment  of  dividends  thereon.*® 
And  in  such  suit  the  court  will  determine  and  enforce  any  liability 
which  the  law  may  impose  upon  the  corporation  in  favor  of  persons 
who  have  become  bona  fide  purchasers  or  pledgees  of  the  certificates.*^ 

An  officer  or  agent  who  issues  false  certificates  of  stock  is  liable  to 
the  corporation  for  any  damage;;  sustained  by  it,  and  the  corporation 
may  maintain  an  action  against  him  to  recover  the  same.*®  If  he  has 
received  the  proceeds  of  the  certificate  so  issued  by  him,  the  corpora- 
tion may  waive  the  tort,  and  maintain  an  action  of  assumpsit  for 
money  had  and  received,  and  he  cannot  defeat  the  action  by  setting 
up  as  a  defense  the  illegality  in  the  issue  of  the  stock.** 

Where  the  stock  is  void  because  of  an  inherent  lack  of  power  to 
issue  it,  the  corporation  cannot  recover  on  the  officer's  official  bond  on 
the  theory  that  its  issuance  damaged  it  by  the  creation  of  stockholder's 
rights,*®  since,  under  such  circumstances,  the  corporation  is  not 
estopped  to  deny  the  validity  of  the  stock  even  in  the  hands  of  a 


also  Bykes  v.  Pure  Pood  Cider  Cd., 
157  Iowa  601,  138  N.  W.  554. 

**See  subd.  xxiv,  infra,  this  chap- 
ter. 

45  See  subd.  xxi,  infra,  this  chapter. 

40  See  §  3485,  supra. 

47  New  York  ft  N.  H.  E.  Co.  v. 
Schuyler,  34  N.  Y.  30. 

A  bona  fide  pledgee  of  stock  repre- 
senting secret  profits  of  a  promoter  is 
entitled  to  protection  in  a  suit  in 
equity  to  caneel  the  stock,  but  the 


company  should  be  given  the  right  to 
pay  the  debt  and  cancel  the  stock  and 
to  recover  the  amount  so  paid  from 
the  promoter.  Cuba  Colony  Co.  v. 
Kirt)y,  149  Mich.  453,  112  N.  W.  1133. 

45  Brooklyn  Crosstown  B.  Co.  v. 
Strong,  75  N.  Y.  591. 

49Butland  B.  Co.  v.  Haven,  62  Vt. 
39,  19  Atl.  769. 

W  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  87  Am.  St.  Bep.  841,  86 
N.  W.  604. 
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bona  fide  purchaser  for  valae.'^^  And  to  enable  it  to  maintain  such 
an  action  on  the  theory  that  the  issuance  of  the  stock  has  rendered  it 
liable  in  damages  to  the  holder,  based  on  the  false  representations 
contained  in  the  certificate,  the  complaint  must  show  that  such  holder 
relied  on  such  representations  and  was  ignorant  of  their  falsity,** 
since  otherwise  he  would  have  no  right  of  action  against  the  corpora- 
tion." 

As  we  shall  see  in  subsequent  sections,  if  a  corporation  in  good  faith 
recognizes  a  forged  or  unauthorized  transfer  of  stock,  and  issues  a 
new  certificate  to  the  transferee,  it  is  not  estopped,  as  against  him,  to 
deny  the  validity  of  the  transfer  and  the  new  certificate,  for  he  has 
acted  in  reliance  on  the  forged  or  unauthorized  transfer,  and  not  on 
the  corporation's  recognition  thereof,  nor  on  4he  new  certificate.  In 
such  case,  therefore,  as  against  him  the  corporation  may  maintain  a 
suit  in  equity  to  cancel  the  certificate  before  it  reaches  the  hands  of 
a  bona  fide  purchaser ;  or  if  the  corporation  has  been  held  liable  thereon 
to  a  bona  fide  purchaser,  it  may  maintain  an  action  against  the  trans- 
feree for  damages  for  inducing  it  to  recognize  the  transfer  and  issue 
the  certificate.** 

If  the  corporation  is  induced  to  issue  stoc'k  through  fraud  it  may 
cancel  the  same,**  provided  it.  has  not  come  into  the  hands  of  a  bona 
fide  purchaser  for  value ;  **  or  it  may  elect  to  treat  it  as  valid  and 
compel  the  person  to  whom  it  was  issued  to  pay  for  it.*'' 


51  Bee  {  3488,  supra. 

M  First  Ave.  Ijand  Co.  v.  Parker, 
111  Wis.  1,  87  Am.  St.  Bep.  841,  86  N. 
W.  604. 

53  See  §3497,  infra. 

54  See  §3497,  infra. 

55  Houston  Fire  ft  Marine  Ins.  Co. 
V.  Swain  (Tex.  Civ.  App.),  114  S.  W. 
149.  See  also  Hutton  v.  Joseph  Ban- 
croft ft  Sons  Co.,  83  Fed.  17. 

The  right  of  a  corporation  to  cancel 
stock  on  the  ground  of  fraud  in  its 
procurement  is  waived  where  it  ac- 
cepts a  surrender  of  the  certificate  by 
one  to  whom  it  has  been  pledged  and 
issues  a  new  one  to  him.  Tecumseh 
Nat.  Bank  v.  Hussell,  50  Neb.  277,  69 
N.  W.  763. 

56  Where  a  corporation  is  induced  to 
issue  stock  by  fraud  it  cannot  treat 
it  as  void  and  procure  its  cancellation 


as  against  bona  fide  purchasers  for 
value.  Houston  Fire  ft  Marine  Ins. 
Co.  V.  Swain  (Tex.  Civ.  App.),  114 
S.  W.  149. 

57  As  where  stock  which  an  officer 
of  the  eorporation  procures  to  be  is- 
sued to  a  fictitious  person  and  later, 
as  attorney  for  the  latter,  transfers 
to  himself,  is  paid  for  by  forged  se- 
curities. Houston  Fire  ft  Marine  Ins. 
Co.  V.  Swain  (Tex.  (Mv.  App.),  114  B. 
W.  149. 

If  a  subscriber  fraudulently  pro- 
cures the  issuancd  to  himself  of  cer- 
tificates for  a  larger  number  of  shares 
than  he  has  subscribed  and  paid  for, 
and  the  statute  does  not  preclude  the 
sale  of  stock  upon  credit,  the  eorpo- 
ration  may  elect  to  ratify  the  transac- 
tion, treat  the  additional  shares  as 
validly  issued,  and  sue  to  recover  the 
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§3495.  Injimction  to  reitrain  iUflgnl  or  nnaiitfaorued  istiie.    An 

illegal  issue  of  stock  may  be  enjoined  at  the  instance  of  stockholders.^ 
And  injunction  is  the  proper  remedy  where  authorized  stock  is  about 
to  be  issued  for  an  unauthorized  purpose.*^  But  the  issuance  of  stock 
in  strict  conformity  to  the  laws  of  the  state  where  the  corporation  was 
organized  cannot  be  enjoined  by  the  courts  of  another  state,  even 
though  it  is  issued  in  violation  of  the  laws  of  the  latter  state,  but 
such  issuance  will  only  authorize  the  forfeiture  of  the  corporation's 
license  to  do  business  in  such  state.^ 


§  3496.  Criminal  liaUlity  of  officers.  In  at  least  one  jurisdiction 
the  fraudulent  issue  of  stock,  or  the  sale  of  stock  so  issued,  is  made 
a  criminal  oflFense.** 


§  3497.  Persons  entitled  to  protection  or  relief.  The  right  of  per- 
sons to  hold  a  corporation  liable  because  of  the  issue  of  fictitious 
certificates  of  stock  is  not  based  upon  the  stock  which  the  certificates 
purport  to  represent,  for,  as  we  have  seen,  there  is  no  such  stock,  but  it 
is  based  upon  the  ground  that  bona  fide  purchasers  or  pledgees  who 
have  parted  with  their  money  in  reliance  upon  the  certificate  being 
valid  are  entitled  to  be  indemnified.  **The  right  to  relief,  *'  said  the 
Supreme  Court  of  Pennsylvania,  **  depends  upon  the  equity  of  the  per- 


par  value  thereof  from  him.  White- 
water Tile  &  Pressed  Brick  Mfg.  Co. 
V.  Baker,  142  Wis.  420,  125  N.  W.  984. 

MFitzpatriek  v.  Dispatch  Pub.  Co.^ 
83  Ala.  604,  2  6o.  727;  Donald  v. 
American  Smelting  ft  Befining  Co.,  62 
N.  J.  Eq.  729,  48  Atl.  771,  1116,  rev»g 
61  N.  J.  Eq.  458,  48  Atl.  786;  Kraft  v. 
Griffofn  Co.,  82  N.  Y.  App.  Div.  29,  81 
N.  Y.  8upp.  438. 

Where  the  principal  office  of  a  New 
Jersey  corporation  is  in  New  York, 
where  the  plaintiff  and  all  the  direc- 
tors reside,  and  all  meetings  of  the 
directors  are  held  in  the  latter  staFe, 
an  illegal  issue  of  stock  may  be  en- 
joined in  New  York.  Kraft  ▼.  Griffon 
Co.,  82  N.  Y.  App.  Div.  29,  81  N.  Y. 
Supp.  438. 

BtSouthwefftem  Portland  Cement 
Co.  V.  Latta  ft  Happer,  —  Tex.  Civ. 
App.  — ,  193  8.  W.  1115- 


60  Southwestern  Portland  Cement 
€o.  V.  Latta  ft  Happer,  -*-  Tex.  Civ. 
App.  —,  193  a  W.  1115. 

tlHoweU's  Mich.  8t.  (2nd  Ed.), 
i  14872,  provides  that  any  person  who 
shall  fraudulently  issue  or  cause  to  be 
issued  any  corporate  stock,  or  who 
shall  sell,  offer  for  sale,  hypothecate 
or  otherwise  dispose  of  any  such  stock, 
knowing  the  same  to  be  so  fraudu- 
If-ntly  issued,  shall  be  guilty  of  a  fel- 
ony. 

In  Ford  v.  Kalamazoo  Circuit  Judge, 
192  Mich.  337,  158  N.  W.  841,  it  was 
held  that  the  stipulated  facts  did  not 
show  a  violation  of  this  provision.  The 
lower  court  in  this  case  held  that 
the  indictment  was  insufficient,  but 
the  Supreme  Court  held  that  it  was  un- 
necessary to  pass  on  that  question. 
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son  claiming  it  If  he  has  expended  money  upon  the  faith  of  the  of- 
ficial certificates  of  the  officers  of  the  company,  he  has  a  right  to  be 
indemnified,  to  the  extent  of  his  expenditures,  against  loss  from  false 
certificates,  but  only  because  of  the  fact  of  his  expenditures.  The  false 
certificates  are  no  certificates  in  legal  contemplation,  and  give  no  rights 
of  their  own  force.  But  the  act  of  the  officers  in  issuing  them,  having 
been  accepted  and  acted  upon  by  another,  the  company  cannot  be 
heard  to  deny  the  truth  of  the  fact  represented.  It  is  simply  the 
application  of  the  principle  that,  *if  you  make  a  representation  with 
the  intention  that  it  shall  be  acted  upon  by  another,  and  he  does  so, 
you  are  estopped  from  denying  the  truth  of  what  you  represent  to  be 
the  fact.'  '*••  **The  action  is  founded  on  the  fraud  accomplished  by 
the  false  declarations  in  the  certificate.  To  the  existence  of  such  liabil- 
ity ••  •  are  necessary  all  the  elements  of  the  usual  action  for 
deceit.  Of  those  elements  the  false  representation  is  supplied  by  the 
certificate  itself,  but,  in  addition,  it  is  necessary  that  the  person  making 
demand  shall  have  relied  thereon  and  shall  have  been  ignorant  of  the 
falsity  of  the  statements  and  free  from  any  want  of  ordinary  care 
and  diligence. ''•^ 

It  follows  from  this  that  liability  upon  the  part  of  the  corporation 
exists  only  in  favor  of  persons  who  have  paid  or  advanced  money  on 
the  faith  of  the  fictitious  certificates,^  and  that  stock  which  has  been 
illegally  and  fraudulently  issued  may  be*  cancelled  although  it  has 
been  transferred,  where  the  transferee  is  not  a  purchaser  for  a  valuable 
consideration.^  So  the  company  is  not  liable  to  one  who  has  taken 
the  certificate  merely  in  payment  of  or  as  security  for  an  antecedent 
debt,  at  least  if  no  damages  have  been  sustained  by  releasing  or  sur- 
rendering other  security,  for  such  a  person  has  expended  nothing  on 
the  faith  of  the  certificate.**  Nor  is  it  liable  to  a  purchaser  of  the 
stock  in  reliance  on  the  certificate,  where  he  has  not  paid  for  it.*'' 


M  Appeal  of  Kisterbock,  127  Pa.  St. 
601,  14  Am.  St.  Bep.  S68,  871,  18  Atl. 
381,  citing  Freeman  v.  Cooke,  2  Exch. 
654,  and  In  re  Bahia  &  S.  F.  By.  Co., 
L.  B.  3  Q.  B.  585. 

68  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  87  Am.  St.  Bep.  841,  86  N. 
W.  604. 

64  Appeal  of  Kisterbock,  127  Pa.  St. 
601,  14  Am.  St.  Bep.  868,  18  Atl.  381. 

66  Kimball  v.  New  England  Boiler 
Grate  Co.,  69  N.  H.  485,  45  Atl.  253. 

66  Appeal  of  Kisterbock,  127  Pa.  St. 


601,  14  Am.  St.  Bep.  868,  18  Atl.  381. 

67  Byder  v.  Bushwick  B.  Co.,  134  N. 
Y.  83,  31  N.  B.  251. 

Certificates  of  stock  eonstiAiUng  an 
overissue,  issued  by  the  president  of 
a  corporation  on  the  authority  of  an 
executive  committee  appointed  by  the 
directors  out  of  their  number,  but 
without  authority  from  or  ratification 
by  the  directors,  confer  no  rights  on 
one  who  is  not  a  bona  fide  holder  for 
value.  Byder  v.  Bushwick  B,  Co., 
supra. 
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And  one  who  acquires  fraudulently  issued  certificates  in  payment  of 
margins  in  the  purchase  of  cotton  for  future  delivery  is  not  in  a  posi- 
tion to  assert  title  thereto  as  against  the  corporation.^ 

In  all  eases,  the  person  seeking  relief  against  the  corporation  must 
be  in  the  position  of  a  bona  fide  purchaser  or  pledgee.  The  corpora- 
tion, therefore,  is  not  liable  to  one  who  has  purchased  the  certificate 
or  loaned  money  upon  it  with  actual  knowledge  of  its  invalidity,  or 
with  notice  of  facts  which  were  sufficient  to  put  a  reasonably  prudent 
man  upon  an  inquiry  or  investigation  which,  if  followed  up  with  rea- 
sonable diligence,  would  have  disclosed  its  invalidity.^^  And  invalid 
stock  may  be  cancelled  in  the  hands  of  the  person  to  whom  it  was  is- 
sued where  he  was  a  party  to  the  unlawful  purpose  for  which  it  was 
issued  .''^ 

When  a  person,  in  taking  a  certificate  of  stock  from  an  officer  of  a 
corporation,  whose  duty  it  is  to  issue  certificates,  is  dealing  with  the 
officer  personally,  as  where  the  officer  is  selling  the  stock  or  pledging 
it  for  money  loaned  to  himself,  this  fact  is  sufficient  to  put  the  person 
taking  the  certificate  on  inquiry,  and  if  he  reUes  on  the  representa- 
tions of  the  officer  without  making  further  and  independent  in- 
quiry, he  is  guilty  of  such  negligence  as  to  exclude  him  from  the 
position  of  a  bona  fide  purchaser  or  pledgee.''^  So  where  an  officer 
of  a  corporation  issues  a  false  certificate  of  stock  as  security  for  money 
loaned  to  him  personally,  representing  that  he  owns  such  an  amount 
of  stock,  and  that  the  stock  has  been  transferred  to  the  lender  on  the 

es  Miller  v.  Houston  City  St.  R.  Co.,  Piqua,  111  U.  6.  156,  28  L.  Ed.  385; 

69  Fed.  63.  Farrington   v.   South   Boston   B.   Co., 

ea  united    States.     Moores    v.    Citi-  150  Mass.  406,  5  L.  B.  A.  849,  15  Ahl 

zens'  Nat.  Bank  of  Piqua,  111  IT.  S.  St.  Bep.  222,  23  N.  E.  109;  Cincinnati, 

156,  28  L.  Ed.  385.  K  O.  ft  T.  P.  By.  Co.  v.  Third  Nat. 

Ckmnecticnt.    Hayden     v.     Charter  Bank,  1  Ohio  Cir.  Ct.  199;  Whitfield 

Oak  Driving  Park,  63  Conn.  142,  27  v.   Nonpariel  Consol.   Copper   Co.,   67 

Atl.  232.  Wash.  286,  41  L.  B.  A.   (N.  S.)   187, 

MaagachtMetts.    Farrington  v.  South  123    Pac.    1078.    See   also   Wilson   v. 

Boston  B.  Co.,  150  Mass.  406,  5  L.  B.  Metropolitan  El.  B.  Co.,  120  N.  Y.  145, 

A.  849,  15  Am.  St.  Bep.  222,  23  N.  E.  17  Am.  St.  Bep.  625,  24  N.  E.  384. 
109.  One   who   deals   with    an   apparent 

Ne^  York.    Byder  v.  Bush  wick  B.  agent  with   reference   to   his  private 

Co.,  134  N.  Y.  83,  31  N.  E.  261.  affairs  cannot  hold  the  company  to  an 

Wisconsin.  First  Ave.  Land  Co.  v.  estoppel,  but  must  look  to  the  one  who 
Parker,  111  Wis.  1,  87  Am.  St.  Bep.  has  wronged  him.  Whitfield  v.  Non- 
841,  86  N.  W.  604.  pariel   Consol.   Copper   Co.,  67  Wash. 

70  Elliott  V.  Baker,  194  Mass.  518,  286,  41  L.  B.  A.  (N.  S.)  187,  123  Pac. 
80  N.  E.  450.  1078. 

71  Moores  v.  Citizens '  Nat.  Bank  of 
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books  of  the  corporation,  as  required  by  the  by-laws,  and  stated  on 
the  certificate,  the  representations  are  made  by  him  personally,  and 
not  as  the  a^ent  of  the  corporation,  and  the  corporation  is  not  re- 
sponsible therefor  to  the  lender.*"  But  a  pledgee  or  purchaser  of  a 
certificate  regular  on  its  face,  who  is  not  dealing  with  the  oflBcer  is- 
suing it  personally,  owes  no  positive  duty  to  the  corporation  to  see  to  ' 
it  that  the  seller  or  pledgor  surrenders  the  old  certificate,  and  makes 
an  assignment  on  the  books  of  the  corporation,  and  he  is  not  guilty 

7S  Moores  v.  Citizens '  Nat.  Bank  of      had  not  held  or  surrendered  any  cer- 


Piqua,  111  IT.  S.  156,  28  L.  Ed.  385; 
Farrington  v.  South  Boston  B.  Co., 
150  Mass.  406,  5  L.  B.  A.  849,  15  Am. 
St.  Bep.  222,  23  N.  E.  109. 

In  Moores  v.  Citizens'  Nart.  Bank 
of  Piqua,  111  TJ.  S.  156,  28  L.  Ed. 
385,  the  cashier  of  a  bank  borrowed 
money  for  his  own  use,  representing 
that  he  was  the  owner  of  a  certain 
amount  of  stock  in  the  bank,  which 
he  offered  as  collateral,  and  that  it 
had  been  transferred  to  the  lender  on 
the  books  of  the  bank,  and  issued  di- 
rectly to  the  lender  as  collateral  a 
false  certificate  of  stock  by  filling^  out 
a  certificate  which  had  been  signed  in 
blank  by  the  president,  and  left  with 
him  for  proper  issue  when  needed,  and 
the  lender  took  the  certificate  on  his 
representations,  and  without  inquiring 
at  the  bank,  although  it  recited  on 
the  face  of  it  that  no  certificate  of 
the  stock  could  be  lawfully  issued 
without  the  surrender  of  a  former  cer- 
tificate,  and  a  transfer  thereof  on  the 
books  of  the  bank,  and  it  was  held 
that  the  lender  was  not  in  the  posi- 
tion of  a  bona  fide  purchaser  and 
could  not  hold  the  bank  liable.  Mr. 
Justice  Gray  said  in  delivering  the 
opinion  of  the  court:  *'The  very  form 
of  the  certificate  was  such  as  to  put 
her  (the  lender)  upon  her  guard.  She 
was  not  applying  to  the  bank  to  take 
stock,  as  an  original  subscriber  or 
otherwise;  but  she  was  bargaining 
with  Bobert  B.  Moores  (the  cashier) 
for  stock  which  she  supposed  him  to 
hold  as  his  own.    She  knew  that  she 


tificate,  and  she  never  asked  to  see 
his  certificate  or  a  transfer  thereof 
to  her;  and  he  in  fact  made  no  sur- 
render to  the  bank  or  transfer  on  its 
books.  She  relied  on  his  personal  rep- 
resentation, as  the  party  with  whozn 
she  was  dealing,  that  he  had  such 
stock;  and  she  trusted  him  as  her 
agent  to  see  the  proper  transfer  made 
on  th^  books  of  the  bank.  Having 
distinct  notice  that  the  surrender  and 
transfer  of  a  former  certificate  were 
prerequisites  to  the  lawful  issue  of  a 
new  one,  and  having  accepted  a  cer- 
tificate that  she  owned  stock,  without 
taking  any  steps  to  assure  herself  that 
the  legal  prerequisites  to  the  validity 
of  her  certificate,  which  were  to  be 
fulfilled  by  the  former  owner  and  not 
by  the  bank,  had  been  complied  with, 
she  does  not,  as  against  the  bank, 
stand  in  the  position  of  one  who  re- 
ceives a  certificate  of  stock  from  the 
proper  officers  without  notice  of  any 
facts  impairing  its  validity." 

There  was  a  like  decision  in  Far- 
rington  v.  South  Boston  B,  Co.,  150 
2^ass.  406,  5  L.  B.  A.  849,  15  Am.  St. 
Bep.  222,  23  N.  E.  109,  where  the 
treasurer  of  a  corporation  issued  a 
false  and  fraudulent. certificate  as  col- 
lateral for  a  loan  made  to  him  per- 
sonally. It  was  further  held  in  this 
case  that  the  lender  acquired  no  addi- 
tional right  or  equity  from  the  fact 
that  the  certificate  fraudulently  issued 
to  him  was  afterwards  surrendered  by 
him,  and  a  new  one  issued  therefor  by 
the  same  officer. 
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of  negligence  xiierely  in  failing  to  do  so.  It  is  the  duty  of  the  cor- 
poration which  requires  these  things  to  be  done  to  see  to  it  that  they 
are  done  before  a  new  certificate  is  issued  to  the  purchaser.''* 

The  mere  fact  that  the  certificate  appears  on  its  face  to  have  been 
issued  to  an  officer  of  the  corporation  as  the  owner  of  it  cannot  be 
regarded  as  a  suspicious  circumstance  sufficient  to  put  a  purchaser 
or  pledgee  from  him  upon  inquiry,  where  he  is  not  forbidden  to  own 
stock,  and  valid  stock  has  previously  been  issued  to  him.'* 

Where  a  person  to  whom  an  application  for  a  loan  is  made,  and  to 
whom  a  certificate  of  stock  ia  offered  as  collateral  security,  applies  at 
the  office  of  the  corporation  to  the  person  in  charge  thereof,  and  who 
is  its  secretary  and  treasurer,  and  inquires  whether  the  certificate  is 
genuine,  and  receives  an  answer  in  the  affibrmative,  and  then  makes 
•  the  loan  and  takes  the  certificate  as  collateral,  he  is  entitled  to  pro- 
tection as  a  bona  fide  holder,  and  he  does  not  lose  his  right  to  be  so 
treated  by  selling  the  stock,  and  applying  the  proceeds  to  the  pay- 
ment of  the  loan,  and  afterwards,  upon  discovering  that  the  certificate 
has  been  forged,  taking  an  assignment  thereof  from  the  purchasers, 
and  repaying  them  the  amount  paid  by  them  at  the  sale.''* 

The  false  affirmation  in  the  certificate  must  have  been  the  proximate 
cause  of  the  loss  or  injury  to  the  person  relying  on  the.  estoppel,  since 


7S  See  snbd.  xsjji,  infra,  this  ehap- 
ter. 

74Davey  v.  Newell-Morse  Boyalty 
Co.,  169  Mo.  App.  665,  154  S.  W.  147. 

Where  certificates  of  stock  are  re- 
quired to  be  issued  by  the  president 
and  the  secretary  under  the  seal  of 
the  company,  and  no  other  mode  is 
provided  or  can  be  used,  and  neither 
the  secretary  nor  the  president  is  pro- 
hibited from  holding  stock,  and  both, 
with  its  knowledge,  do  in  fact  hold 
stock,  the  fact  that  a  certificate  is 
issued  in  favor  of  the  secretary  is  not 
of  itself  sufficient  to  put  a  party  upon 
inquiry  as  to  whether  the  secretary  is 
rightfully  the  owner  of  it.  Cincin- 
nati, N.  0.  &  T.  P.  Ry.  Co.  v.  Citizens' 
Nat.  Bank,  56  Ohio  St.  351,  43  L.  B. 
A.  777,  47  N.  E.  249. 

Where  certificates  of  stock  of  & 
bank  are  signed  in  blank  by  the  presi- 
dent and  secretary  and  left  with  the 
cashier  to  be  filled  out  in  the  names 


of  purchasers  of  the  stock  when  called 
for  by  them,  and  the  cashier  fraudu- 
lently fills  in  and  countersigns  a  cer- 
tificate to  himself  and  pledges  such 
certificate  for  his  private  purposes,  no- 
tice to  a  party  taking  thi^  stock  of 
the  fraudulent  issuance  thereof  can- 
not be  deduced  from  the  fact  that  the 
stock  was  issued  in  the  name  of  the 
cashier  and  endorsed  by  him  in  blank, 
and  that  the  certificate  recited  that  it 
was  transferable  only  on  the  books 
of  the  bank.  Havens  v.  Bank  of  Tar- 
boro,  132  N.  C.  214,  95  Am.  St.  Rep. 
627,  43  S.  E.  639. 

76  Fifth  Ave.  Bank  of  New  York  v. 
Forty-Second  St.  &  G.  St.  Ferry  R. 
Co.,  137  N.  Y.  231,  19  L.  R.  A.  331, 
33  Am.  St.  Rep.  712,  33  N.  E.  378; 
Mutual  Life  Ins.  Co.  of  New  York  v. 
Forty-Second  St.  &  G.  St.  Ferry.  R. 
Co.,  74  Hun  (N.  Y.)  505,  26  N.  Y. 
Supp.  545. 
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**an  estoppel  in  pais  only  inures  to  the  benefit  of  a  party  who  can 
properly  assert  that  the  representation  or  conduct  by  which  he  has 
been  misled  was  the  direct  and  legitimate  cause  of  his  misfortune."  '• 
So  where  a  spurious  certificate  is  issued  in  the  name  of  a  fictitious  per- 
son, and  the  name  of  the  latter  is  signed  to  a  blank  assignment  and 
power  of  attorney  by  the  person  who  fraudulently  issued  the  cer- 
tificate, a  purchaser  cannot  rely  upon  an  estoppel  solely  by  reason 
of  the  purchase  of  the  spurious  certificate,  since  such  purchase  could 
not  have  been  accomplished  without  the- fraud  or  forgery  involved  in 
the  preparation  of  the  spurious  assignment  and  power  of  attorney,  for 
which  the  corporation  is  not  responsible.'"  And  where  a  corporation 
recognizes  a  forged  or  unauthorized  transfer  of  a  certificate,  and  issues 
a  new  certificate  to  the  transferee,  it  is  not  estopped  to  deny  the 
validity  of  the  new  certificate  as  against  him,  for  he  has  parted  with 
his  money  in  reliance,  not  on  silch  certificate,  but  on  the  forged  or  un- 
authorized transfer,  for  which  the  corporation  is  not  responsible.  He 
is  not  in  any  way  injured,  therefore,  by  the  act  of  the  corporation  in 
recognizing  the  transfer  and  issuing  the  new  certificate.^' 

X.    RIGHTS  AND  ^MEDIES  IN  CASE  OF  LOSS  OP  CERTIFICATE  OP  STOCK 

,  §  3498.  Bight  to  nevir  certificate.  A  corporation  ijiay  voluntarily 
issue  a  new  certificate  of  stock  in  place  of  an  original  certificate  which 
has  been  lost  or  destroyed  ^®  and,  where  it  refuses  to  issue  one  volun- 
tarily, may  be  compelled  to  do  so  in  a  proper  case,  even  in  the  absence 
of  any  statutory  provision  on  the  subject.*^  Statutes  in  many  states 
specifically  provide  for  the  issuance  of  new  certificates  under  such 
circumstances,'^  and  such  a  provision  is  found  in  the  uniform  stock 


76  Manhattan  Beach  Co.  v.  Harned, 
27  Fed.  484. 

T7  Manhattan  Beach  Co.  v.  Harned, 
27  Fed.  484. 

78  See  subd.  xxn,  infra,  this  chapter. 

WSee  Greenleaf  v.  Ludington,  15 
Wi3.  558,  82  Am.  Dec.  698. 

SOWiirs  Adm'r  v.  George  Weide- 
mann  Brewing  Co.,  171  Ky.  681,  188 
S.  W.  778 ;  Yeaman  v.  Galveston  City 
Co.,  106  Tex.  389,  167  S.  W.  710,  — 
Tex.  Civ.  App.  — ,  173  S.  W.  489, 
-—  Tex.  Civ.  App.  — ,  190  S.  W.  212; 
La  Belle  Iron  Works  v.  Quarter  Sav. 
Bank,  74  W.  Va.  569,  82  S.  E.  614. 

81  Minnesota.      Laws    1893,    c.    45; 


Guilford  v.  Western  U.  Tel.  Co.,  59 
Minn.  332,  50  Am.  St.  Bep.  407,  61 
N.  W.  324.   • 

New  York.  Laws  1892,  e.  88,  f  |  50, 
51;  In  re  Coat9,  75  App.  Div.  469,  78 
N.  Y.  Supp.  425 ;  In  re  Speir,  69  App. 
Div.  149,  74  N.  Y.  Supp.  655;  In  re 
Hayt,  39  Misc.  356,  79  N.  Y.  Supp. 
845;  Guilford  v.  Western  U.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Bep.  407,  61 
N.  W.  324,  citing  the  New  York  stat- 
ute, Laws  1873,  c.  151;  Kinnan  v. 
Forty-Second  St.,  M.  &  St.  N.  Ave. 
By.  Co.,  140  N.  Y.  183,  35  N.  E.  498, 
aff  'g  1  Misc.  457,  21  N.  Y.  Supp.  789 ; 
Biglin   V.  Friendship  Ass'n^  46  Hun 
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transfer  act.*'  Similar  provisions  are  also  sometimes  found  in  the 
corporate  by-laws.**  The  issue  of  a  new  certificate  in  such  a  case  is 
not  an  overissue  of  stock.** 

Statutes  of  the  character  under  consideration  merely  affect  the 
remedy,  and  hence  govern  only  within  the  limits  of  the  state  enacting 
them.**  But  it  has  been  held  that  such  a  state  statute  applies  to  stock 
of  a  national  bank.**  And  it  has  also  been  held  that  a  stockholder  may 
sue  to  compel  the  issuance  of  a  new  certificate  in  a  state  other  than 
that  in  which  the  corporation  was  organized.*'' 

It  has  been  held  by  a  number  of  courts  that  mandamus  will  lie  to 


223.  The  uniform  stock  transfer  act 
is  now  in  force  in  this  state.  See 
infra,  this  section. 

Kortb  Carolina.  Acts  1901,  c.  2, 
S  95.  This  provision  is  compulsory  on 
corporations  which  i^sue  certificates 
of  stock.  It  repeals  and  takes  the 
place  of  Laws  1885,  c.  ?65.  Traver^ 
V.  North  Carolina  R.  Co.,  133  N.  C. 
322,  45  8.  E.  651.  It  was  held  in 
respect  to  the  law  of  1885  that  it  was 
not  fin  amendment  of  charters  of  exist- 
ing corporations,  but  was  in  the  na- 
ture of  a  general  regulation  applica- 
ble to  all  corporation3,  and  was  valid. 
Hendon  v.  North  Carolina  B.  Co.,  127 
N.  C.  110,  37  S.  E.  155,  125  N.  C.  124, 
34  S.  E.  227. 

Virginia.  Code  1887,  $1135,  as 
amended  by  Acts  1895-6,  p.  36.  Down- 
ing V.  Thompson,  103  Va.  58,  48  S.  E. 
506.  Acts  1910,  p.  580,  Code  Supp. 
1910,  §  1105e(37),  p.  163. 

WeBt  Virginia.  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Ya.  509,  82  S.  E.  614.  "A  corporation 
has  no  discretion  where  the  statute 
has  been  complied  with,  in  regard  to 
the  issuance  of  duplicate  certificates 
in  place  of  those  alleged  to  have  been 
lost,  unless  it  knows  or  has  reason  to 
believe  the  contrary  to  be  the  fact, 
and  then  it  takes  the  risk  of  liability 
for  damages,  if  the  fact  be  aa 
alleged."  La  Belle  Iron  Works  v. 
Quarter  Sav.  Bank,  74  W.  Va.  569, 
82  S.  E.  614. 


8S  Section  17  contains  3uch  a  pro- 
vision. This  act  has  been  adopted 
and  is  now  in  effect  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Bhode  Island^  Wisconsin  and 
Alaska. 

88  See  Isbell  v.  Graybill,  19  Colo. 
App.  508,  76  Pac.  550. 

84Kinnan  v.  Forty-Second  St.,  M. 
&  St.  N.  Ave.  By.  Co.,  1  N.  Y.  Misc. 
457,  21  N.  Y.  Supp.  789,  affM  140 
N.  Y.  183,  35  N.  E.  498. 

85  Guilford  v.  Western  U.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Bep.  407,  61 
N.  W.  324. 

86  In  re  Hayt,  39  N.  Y,  Misc.  356, 
79  N.  Y.  Supp.  845. 

87  Guilford  v.  Western  U.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Bep.  407,  61 
N.  W.  324. 

The  action  does  not  necessarily  fall 
within  the  rule  that  courts  will  not 
interfere  with  the  management  of  the 
internal  affairs  of  a  foreign  corpora- 
tion, 3ince  it  may  affect  only  his  in- 
dividual rights  under  the  contract  by 
which  his  stock  was  issued.  On  the 
other  hand  there  may  be  cases  of  this 
character  which  would  involve  the 
management  of  the  internal  affairs  of 
the  corporation,  in  which  case  the 
court  would  not  take  jurisdiction. 
Guilford  v.  Western  U.  Tel.  Co.,  59 
Minn.  332,  50  Am.  St.  Bep.  407,  61 
N.  W.  324. 
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compel  a  corporation  to  issue  a  new  certificate  in  a  proper  case.**  And 
a  court  of  equity  has  jurisdiction  of  a  suit  for  that  purpose.'*  Statutes 
in  some  states  give  a  remedy  by  a  civil  action  at  law,*®  or  a  summary 
remedy  by  proceedings  to  show  cause.**    But  it  has  been  held  that  a 


W  State  V.  New  OrleanjB  Cotton  Ex- 
change, 114  La.  324,  38  So.  204;  State 
V.  Kew  Orleans  Gaslight  Co.,  25  La. 
Ann.  413;  Hof  v.  Western  German 
Bank,  6  Cine.  L.  Bui.  (Ohio)  665. 

99Kinnan  v.  Forty-Second  St.,  M. 
&  St.  N.  Ave.  By.  Co.,  140  N.  Y.  183, 
S5  N.  E.  498,  aff 'g  1  N.  Y.  Misc.  457, 
21  N.  Y.  Supp.  789;  Galveston  City 
Co.  V.  Sibley,  56  Tex.  269.  See  this 
case  for  form  of  decree  in  such  a  suit. 

•OCal.   Civ.   Code,   §328. 

Pell's  Bevisal  N.  C.  1908,  8 1167, 
provides   for    such    an    action    to    be 


The  statute  contemplates  that,  upon 
return  of  the  order  to  show  cause,  the 
court  shall  take  proof  of  the  fact3 
stated  in  the  petition,  and  without 
such  proof  no  order  requiring  the  issu- 
ance of  a  new  certifi(ftite  can  be 
granted.  In  re  Coats,  75  N.  Y.  App. 
Div.  469,  78  N.  Y.  Supp.  425. 

Under  the  express  terms  of  the  stat- 
ute, it  is  only  where  the  corporation 
has  refused  to  i^sue  a  certificate  that 
'a  proceeding  to  compel  it  to  do  so 
can  be  commenced,  and  hence  there 
must  be  a  distinct  refusal  on  the  part 


brought  in  the  superior  court  of  the      of  the  corporation  to  issue  a  new  cer- 


county  where  the  principal  office  of 
the  corporation  is  located.  If  the 
issues  of  fact  are  found  in  favor  of 
the  plaintiff,  the  court  is  required  to 
make  an  order  directing  the  issuance 
of  a  new  certificate.  In  such  an  ac- 
tion, the  averment  and  denial  of  the 
loss  raises  an  issue  for  the  jury,  but 
upon  the  trial,  when  evidence  is  of- 
fered of  the  contents  of  the  lost  cer- 
tificate, it  is  for  the  court  to  pass 
upon  the  preliminary  question  whether 
there  is  a  sufficient  prima  facie  'case 
of  loss  to  let  in  proof  of  its  contents, 
leaving  still  to  the  jury  the  decision 
of  the  fact  whether  there  was  a  loss 
of  the  paper,  and  its  contents.  Hen- 
don  V.  North  Carolina  B.  Co.,  125  N. 
C.  124,  34  S.  E.  227. 

M  N.  Y.  Laws  1892,  c.  688,  S8  50,  51. 
Kinnan  v.  Forty-Second  St.,  M.  &  St. 
N.  Ave.  By.  Co.,  140  N.  Y.  183,  35 
N.  E.  498,  afP'g  1  N.  Y.  Misc.  457,  21 
N.  Y.  Supp.  789. 

"The  proceeding  is  statutory,  and 
lo  justify  the  court  in  granting  the 
application,  performance  of  the  re- 
quirements of  the  statute  must  be 
alleged."  In  re  Coats,  75  N.  Y.  App. 
Div.  469,  78  N.  Y.  Supp.  425. 


tificate  in  place  of  .the  particular  cer- 
tificate lost  or  destroved.  A  mere 
general  request  as  to  what  formalities 
the  corporation  will  require  in  order 
to  issue  a  new  certificate,  without 
specifying  the ,  particular  stock  in 
question,  and  without  a  distinct  re- 
quest to  issue  a  certificate  in  place  of 
that  particular  stock,  is  not  such  a 
demand  as  is  contemplated  by  the 
statute.  In  re  Coats,  75  N.  Y.  App. 
Div.  469,  78  N.  Y.  Supp.  425. 

In  view  of  the  fact  that  the  statute 
attempts  to  affect  the  rights  and  in- 
terest of  those  claiming  an  interest 
under  the  original  certificate,  notice 
of  the  application  should  be  given  by 
such  publication  thereof  as  will  give 
an  opportunity  to  any  one  claiming  an 
interest  in  the  stock  to  appear  and  be 
heard,  especially  where  there  13  no 
direct  evidence  that  the  certificate  has 
been  actually  destroyed.  In  re  Coats, 
75  N.  Y.  App.  Div.  469,  78  N.  Y.  Supp. 
425;  In  re  Speir,  69  N.  Y.  App,  Div. 
149,  74  N.  Y.  Supp.  555. 

The  statul^e  provides  that  the  court 
may  direct  the  publication  of  such 
notice,  either  before  or  after  making 
the  order  directing  the  issuance  of  the 
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statutory  summary  remedy  is  merely  cumulative,  and  does  not  prevent 
the  owner  of  a  lost  certificate  from  resorting  to  any  other  appropriate 
remedy, — as,  for  example,  a  suit  in  equity .••  The  uniform  stock  trans- 
fer act  provides  that  a  court  of  competent  jurisdiction  may  order  the 
issue  of  a  new  certificate  on  service  of  process  on  the  corporation,  and 
on  reasonable  notice  by  publication,  and  in  any  other  way  which  the 
court  may  direct,  to  all  persons  interested,  and  upon  satisfactory  proof 
of  such  loss ;  and  also  that  the  court  may,  in  its  discretion,  order  the 
payment  of  the  corporation's  reasonable  costs  and  counsel  fees.** 

The  right  to  compel  the  issuance  of  a  new  certificate  may  be  barred 
by  the  statute  of  limitations,**  or  by  laches.** 

To  warrant  the  court  in  ordering  the  issuance  of  a  new  certificate  in 
any  case,  it  must  appear  that  the  plaintiff  is  the  owner  of  the  stock,** 


new    certificate,    as    it    shall    deem         96  Dempster    v.    Bosehill    Cemetery 


proper.  It  contemplates  thttt  either 
the  order  to  show  caiue  shall  be  pub- 
lished in  such  a  way  as  to  give  notice 
to  any  one  claiming  title  to  the  stock, 
or  that  such  publication  shall  be  made 
after  the  order  directing  the  issuance 
of  the  new  certificate  is  granted,  but 
before  such  certificate  is  to  be  de- 
livered. In  re  Coats,  75  N.  Y.  App. 
Div.  469,  78  N.  Y.  Supp.  425. 

The  uniform  stock  transfer  act  is 
now  in  force  in  New  York.  See  infra, 
this  section. 

M  Kinnan  v.  Forty-Second  6t.,  M.  ft 
St.  N.  Ave.  By.  Co.,  140  N.  Y.  183, 
36  N.  B.  498,  aff  'g  1  N.  Y.  Misc.  457, 
21  N.  Y.  Supp.  789. 

MSee  section  17  of  the  act.  This 
act  has  been  adopted  and  is  now  in 
effect  in  Louisiana,  Maryland,  Massa* 
chusetts,  Michigan,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Bhode 
Island,  Wisconsiux  and  Alaska. 

MThe  plaintiff's  «ause  of  action 
accrues  and  limdtations  begin  to  run 
from  the  time  when  a  demand  for  the 
issuance  of  a  new  certificate  is  refused 
by  the  company.  Converse  v.  Gal* 
veston  City  Co.,  —  Tex.  Civ.  A^).  — ^ 
189  e.  W.  539. 

M  Dempster  v.  Bosehill  Cemetery 
Co.,  206  111.  261,  68  N.  B.  1070. 


Co.,  206  111.  261,  68  N.  E.  1070;  Tyson 
V.  George 's  Creek  Coal  k  Iron .  Co.,. 
115  Md.  564,  81  Atl.  41;  Biglin  v. 
Friendship  Ass'n,  46  Hun  (N.  Y.)  223; 
Galveston  City  Co.  v.  Sibley,  56  Tex. 
269;   Converse  v.  Galveston  City  Co., 

—  Tex.  Civ.  App.  — ,  189  S.  W.  539. 
Where  a  lost  certificate  was  issued 

to  one  as  "agent,''  the  presumption 
is  that  he  held  it  as  agent  for  a  third 
person,  and  the  burden  is  on  his  ad- 
ministrator to  show  that  it  was  held 
'by  him  in  his  own  right.  The  burdien 
is  not  on  the  corporation  to  show  who 
was  the  principal.  Tyson  v.  George's 
Creek  Coal  k  Iron  Co.,  115  Md.  564, 
81  Atl.  41. 

Where  stock  stands  in  the  name  of 
a  decedent  as  ''trustee,"  it  is  proper 
for  the  corporation  to  refuse  to  issue 
a  duplicate  certificate  to  his  adminis- 
trator until  it  is  determined  by  a  court 
of  competent  jurisdiction  that  the  de- 
cedent owned  the  stock  in  his  own 
rigfht.  Baltimore  Trust  Co.  v.  George's 
Oreek  Coal  ft  Iron  Co.,  119  Md.  21,  85 
Atl.  949. 

In  Converse  v.  Galveston  City  Co., 

—  Tex.  dv.  App.  — ,  189  S.  W.  539, 
the  question  of  ownership  was  held  to 
bo  for  the  jury  under  the  evidence, 
and  the  evidence  was  held  to  sustain 
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that  the  certificates  were  the  genuine  obligations  of  the  company,*^ 
and  that  they  have,  in  fact,  been  lost  or  destroyed.^ 

The  rights  and  liabilities  of  purchasers  of  lost  or  stolen  certificates, 
and  the  liability  of  the  corx)oration  to  them,  and  to  bona  fide  holders 
of  the^ew  certificate  in  case  the  original  is  afterwards  discovered,  will 
be  considered  in  subsequent  sections.^ 

§  3499.  Bight  of  corporation  to  indemmty.  Whether  or  not  the 
corporation  can  require  the  owner  of  the  lost  certificate  to  give  a  bond 
to  indemnify  it  against  possible  liability  on  the  original  certificate 
depends  upon  the  circumstances. 

As  we  have  seen,  if  a  corporation  issues  a  certificate  of  stock,  it 
thereby  represents  that  the  person  named  therein  is  the  owner  of  the 
number  of  shares  designated  therein,  and  that  he  has  a  right  to  trans- 
fer the  same,  and  it  will  be  estopped  to  deny  this  representation  as 
against  a  bona  fide  transferee,  at  least  to  such  an  extent  as  to  entitle 
him  to  recover  damages.^  It  follows  that  if  the  owner  of  a  certificate 
should  transfer  the  same,  and  then,  representing  that  it  has  been  lost 
or  stolen,  induce* or  compel  the  corporation  to  issue  to  him  a  new 
certificate,  and  afterwards  transfer  it,  the  corporation  would  incur 
liability  upon  both  certificates.*  It  has  accordingly  been  held  that  a 
corporation  cannot  be  compelled  to  issue  a  new  certificate  in  the  place 
of  one  which  is  asserted  to  have  been  lost  or  stolen,  unless  a  bond  is 
given  to  indemnify  it  against  liability  to  possible  bona  fide  holders 
of  the  original  certificate,  at  least  without  the  clearest  proof  that  it  has 
in  fact  been  lost  or  stolen,  so  that  the  corporation  will  riot  be  liable  to 
the  holder.'    The  corporation,  however,  may  be  compelled  to  issue  a 


a  finding  that  the  plaintiffs  were  not 
the  present  owners  of  the  stock. 

97  Kinnan  v.  Forty-Becond  St.,  H.  ft 
St.  N.  Ave.  By.  Co.,  140  N.  Y.  183, 
35  N.  E.  498,  aff 'g  1  N.  Y.  Misc.  457,  21 
N.  Y.  Supp.  789. 

9S  Under  a  statute  authorizing  a 
court  to  compel  a  corporation  to  issue 
stock  certificates  in  the  place  of  cer- 
tificates lost  or  destroyed,  on  proof 
that  such  certificates  cannot  be  found 
by  due  diligence,  a  petitioner  for  such 
relief  is  not  entitled  thereto,  where  it 
appears  that  he  himself  has  some  of 
the  certificates,  and  that  others  are  in 
the  possession  of  third  persons  who 
refuse  to  surrender  them.    Biglin  v. 


Friendship  Ass'n,  46  Hun  (N.  Y.) 
223. 

The  fact  of  the  loss  of  the  certifi- 
cate and  that  it  was  not  transferred 
or  disposed  of  by  the  person  to  whom 
it  was  issued  or  by  his  legal  represen- 
tatives should  be  established  by  di- 
rect evidence,  and  by  the  testimony 
of  witnesses  whom  the  corporation 
should  have  a  rig^t  to  cross-examine. 
In  re  Speir,  69  N.  Y.  App.  Div.  149, 
74  N.  Y.  Supp.  655. 

99  See  subd.  zxiv,  infra,  this  chap- 
ter. 

1  See  S  3487,  supra. 

9  See  subd.  zxiv,  infra,  this  chapter. 

8  Kentucky.  Will's  Adm'r  ▼.  George 


5796 


Ch.  56] 


Stock  and  Stockholders 


[§3499 


new  certificate  if  a  bond  of  indemnity  is  given ;  ^  or  may  do  so  volun- 
tarily ;  *  and  it  has  been  held  that  it  may  be  compelled  to  issue  a  new 
certificate  without  any  indemnity  where  upon  the  facts  it  is  reasonably 
certain  that  the  ori^nal  certificate  will  not  reappear,®  as  where  there 
is  clear  proof  that  the  original  has  been  destroyed,  or  that  it  has  been 
lost  or  stolen,  not  having  an  assignment  thereon  by  the  owner,''  or  if 


Weidenmnn  Brewing  Co.,  171  Ky.  681,      nominal. '^     Galveston  City  Co.  v.  Sib- 


188  8.  W.  778. 

laowlwlana.  Staite  v.  New  Orleans 
Cotton  Exchange,  114  La.  324^  38  So. 
204. 

ICaryland.  See  Chesapeake  ft  O. 
Canal  Co.  v.  Blair,  45  Md.  102. 

Himiesota.  Guilford  v.  Western  U. 
Tel.  Co.,  43  Minn.  434,  46  N.  W.  70, 
59  Minn.  332^  50  Am.  St.  Bep.  407,  61 
N.  W.  324.  , 

Kew  Toxk.  Butler  v.  Glen  Cove 
Starch  Mfg.  Co.,  18  Hun  47. 

TexUL  Galveston  City  Co.  v.  Sib- 
ley, 56  Tex.  269.  ' 

W66t  Virginiaw  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Ya.  509,  82  8.  E.  614. 

England.  Societe  Generale  De  Paris 
V.  Walker,  11  App.  Cas.  20. 

A  bond  will  be 'required  where  the 
circumstances  are  not  such  as  to  ex- 
clude the  probability  that  the  cer- 
tificates were  assigned  and  delivered 
to  some  person  who  may  yet  declare 
himself  the  claimant  or  owner  of 
them.  Will 's  Adm  'r  v.  George  Weide- 
mann  Brewing  Co.,  171  Ky.  681,  188 
S.  W.  778.  , 

The  court  has  authority  to  require 
ft  bond  if  it  appears  that  it  is  nec- 
essary to  fully  protect  the  corporation. 
Teaman  v.  Galveston-City  Co.,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  489. 

''This  indemnity  should  be  governed 
by  the  circumstances  of  the  particular 
case.  If  not  only  the  loss,  but  also 
the  destruction  of  the  instrument  and 
the  ownership  of  the  plaintiffs,  should 
be  clearly  shown,  then,  if  required  at 
all;  it  would,  as  a  general  rule,  be  but 


ley,  56  Tex.  269. 

4Btate  V.  New  Orleans  Cotton  Ex- 
change, 114  La.  324,  38  So.  204;  Hof 
V.  Western  German  Bank,  6  Cine.  L. 
Bui.  (Ohio)  665;  Galveston  City  Co. 
V.  Sdbley,  56  Tex.  269. 

See  also  $  3498,  supra. 

5  See  Greenleaf  v.  Ludington,  13 
Wis.  558,  82  Am.  Dee.  698. 

JB  State  V.  New  Orleans  Cotton  Ex- 
/change,  114  La.  324,  38  So.  204. 

7  As  where  the  e>vidence  is  clear  and 
satisfactory  that  the  original  certifi- 
cate, unassigned,  has  been  lost  for 
more  than  twelve  years,  during  which 
time  it  has  never  been  heard  of,  and 
no  other  claimant  for  the  stock  or  the 
dividends  thereon  has  appeared.  Guil- 
ford v.  Western*  U.  Tel.  Co.,  59  Minn. 
332,  50  Am.  St.  Eep.  407,  61  N.  W. 
324. 

A  judgment  in  a  former  action  that 
the  plaintiff  is  entitled  to  a  new  cer- 
tifica(te  only  on  giving  bond  iji  not 
res  judicata,  where  more  than  four 
years  have  elapsed  since  its  rendition 
and  the  original  certificates  have  not 
been  heard  from  and  no  other  claimant 
for  the  stock  or  the  dividends  thereon 
has  appeared.  Guilford  v.  Western  XT. 
Tel.  Co.^  59  Minn.  332,  50  Am.  St.  Bep. 
407,  61  N.  W.  324. 

In  State  v.  Southern  Mineral  ft  Land 
Improvement  Co.,  108  La.  24,  32  So. 
174,  the  court  held  thait  proof  of  loss 
of  certificate  was  sufficiently  made  by 
showing  absence  of  certificate  for  ten 
years.  Apparently  no  bon.d  was  re- 
quired in  this  case,  although  this  does 
not  clearly  appear,  • 
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the  corporation  is  otherwise  protected,*  for  in  such  a  case  the  corpora- 
tion cannot  incur  any  liability  by  reason  Of  the  original  certificate. 

Statutes  in  some  states  expressly  require  the  giving  of  indemnity,* 
and  sudi  a  requirement  is  found  in  the  uniform  stock  transfer  act 
which  has  been  adopted  in  a  number  of  states.^*  It  is  also  sometimes 
provided  that  indemnity  need  not  be  given  if  the  loss  is  clearly 
proved.^*    Under  some  statutes  the  corporation  is  permitted  to  hold 


tin  State  v.  New  Orleans  Cotton 
Exchange,  114  La.  324,  38  So.  204,  it 
was  held  that  the  corporation  would 
be  required  to  issue  a  new  certificate 
without  a  bond  of  indemnitj  if  the 
plaintiff  was  willing  to  accept  one 
showing  upon  its  face  that  it  was  is-* 
sued  in  lieu  of  the  original  and  was 
to  be  void  in  the  event  of  the  reap- 
pearance of  the  originaL 

In  State  v.  New  Orleans  Gaslight 
•Co.,  25  La.  Ann.  413,  it  was  held  that 
since  the  stock  was  only  transferable 
on  the  books  of  the  company  on  sur- 
render of  the  certificate,  this  was  a 
suficient  protection.  But  in  State  v. 
New  Orleans  Cotton  Exchange,  114 
La.  324,  38  So.  204,  it  is  said  that  this 
holding  is  contrary  to  a  long  list  of 
cases  holding  that  such  transfer  may 
take  place  without  notice  to  the  com- 
pany, and  must  be  considered  as  hav- 
ing been  overruled. 

•  Kew  York,  Laws  1^92,  e.  688, 
i  61.  In  re  Coats,  75  App.  Div.  469, 
79  N.  Y.  Supp.  425;  In  re  Speir,  69 
App.  Div.  149,  74  N.  Y.  Supp.  555. 
Where  the  market  value  of  the  stock 
is  $20,800,  the  penalty  of  the  bond 
should  be  at  least  $25,000.  In  re  Speir^ 
69  App.  Div.  149,  74  N.  Y.  Supp.  555. 
The  uniform  stock  transfer  act  is  now 
in  force  in  this  state.  See  next  note^ 
infra. 

North  OaroUiuu  Acts  1901,  e.  2^ 
S95,*  Laws  1885,  e.  265.  Travers  v. 
North  Carolina  R.  Co.,  133  N.  C.  322, 
45  S.  E.  651;  Hendon  v.  North  Caro- 
lina R.  Co.,  125  N.  C.  124,  34  S.  E.  227, 
127  N.  C.  110,  37  S.  E.  155.  Where 
the  corporation  denies  the  plaintiff's 


right  to  the  reissue  of  the  certificate 
asked  for,  it  is  immaterial  that  no 
tender  of  a  bond  was  made  before 
bringing  the  action.  Hendon  v.  North 
Carolina  B.  Co.,  127  N.  C.  110,  37  d. 
E.  155. 

Cliio.  A  certificate  left  with  the 
company  as  collateral  security  and 
mislaid  while  in  its  possession  is  not 
lost  or  destroyed  within  the  meaning 
of  the  statute  so  as  to  make  it  obliga- 
tory on  the  corporation  to  require  an 
indemnity  bond  from  the  pledgor  be- 
fore issuing  a  new  certificate  to  bis 
transferee.  Farmers '  Bank  v.  Diebold 
Safe  &  Lock  Co.,  66  Ohio  St.  367,  58  L. 
B.  A.  620,  90  Am.  St.  Bep.  586,  64  N.  E. 
518.  The  uniform  stock  transfer  act 
is  now  in  force  in  tiiis  state.  See 
next  note,  infra. 

Virgmia.  Code  1887,  11135,  as 
amended  by  Acts  1895-6,  p.  36.  Down- 
ing V.  Thompson,  103  Ya.  58,  48  &  £. 
506w  Acts  1910,  p.  580,  Code  Supp. 
1910,  i  1105e(37),  p.  163. 

West  Vlzgliila.  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank,  74  W. 
Ya.  569,  82  S.  E.  614.  In  this  ease 
the  declaration  in  an  action  on  such 
a  bond  was  held  to  be  sufficient  on 
demurrer. 

19  Section  17  of  the  act  requires  the 
giving  of  a  bond  with  sufficient  surety 
to  be  approved  by  the  court.  The  act 
lias  been  adopted  and  is  in  effect  in 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Bhpde  Island, 
Wisconsin  and  Alaska. 

11  Minn.  Laws  1893,  e.  45,  provides 
that  if  the  evidence  is  clear  that  the 
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the  new  certificate  in  escrow  for  a  specified  time  as  a  further  security.** 
It  has  been  held  that  the  corporation  may  mark  the  new  certificate 

duplicate.^ 
A  mere  custom  of  a  corporation  not  to  issue  new  certificates  without 

a  bond  of  indemnity  is  not  binding  on  its  stockholders.*^ 

§3500.  OonditionB  and  effect  of  bond;  liability  on  bonds.    The 

bond  protects  the  corporation  against  loss  or  damage  from  any  source 
growing  out  of  the  issuance  of  the  duplicate  certificate,  including 
liability  to  the  holder  of  the  original  certificate  or  to  innocent  holders 
of  certificates  based  on  the  duplicate.**  It  has  been  held  that,  where 
the  bond  is  conditioned  *'to  save  the  company  harmless'*  from  any  loss 
due  to  the  issuance  of  a  new  certificate,  its  proceeds,  on  its  breach,  are 
mere  general  assets  in  the  hands  of  the  company,  and  that  there  can 
be  no  subrogation  or  right  of  action  in  equity  upon  it  at  the  suit  of  a 
holder  of  the  original  certificate.**  Statutes  in  some  states,  however, 
require  the  bond  to  be  conditioned  to  indemnify  the  corporation  and 


certificate  has  been  lost  or  destroyed, 
and  it  has  not  been  heard  of  for  a 
period  of  seven  years,  it  shall  be  the 
duty  of  the  corporation  to  issue  a  new 
certificate  without  indemnity.  Guil- 
ford V.  Western  U.  TeL  Co.,  5ft  Minn. 
332,  50  Am.  St.  Eep.  407,  61  N.  W. 
324.  In  the  aibove  case  it  is  intimated 
that  this  provision  applies  to  all  cor- 
X>orations,  domestic  or  foreign,  in  all 

*  cases  of  which  the  courts  have  juris- 

*  diction  according  to  the  existing  rules 
of  law. 

Va.  Acts  1910,  p.  580,  Code  Bupp. 
1910,  |1105e(373),  p.  163,  provides 
that  the  directors  may  issue  a  new 
certificate  without  requiring  a  bond 
w^en  in  their  judgment  it  is  proper 
to  do  so.  Code  1887, 1 1135,  as  amend- 
ed by  Acts  1895-6,  provided  that  if  the 
certificate  liad  been  losrt;  for  seven 
years  or  more,  the  court  might  order 
the  issuance  of  a  new  certificate,  in 
a  proceeding  instituted  for  that  pur- 
pose, without  the  execution  of  a  bond, 
and  that  the  company  should  then  be 
discharged  from  any  liability  to  any 
persons   claiming  an   interest  in  the 


stock  under  or  by  virtue  of  the  for- 
mer -certificate.  Downing  v.  Themp- 
son,  103  Ya.  58,  48  S.  E.  506. 

18  Under  N.  C.  Laws  1885,  c.  265,  in 
addition  to  giving  an  indemnity  bond, 
the  new  certificate  was  required  to  be 
filed  with  the  treasurer  of  the  corpora- 
tion as  an  escrow  for  five  years.  Hen- 
don  V.  North  Carolina  B.  Co.,  125  N. 
C.  124,  34  S.  E.  227,  127  N.  C.  110, 
37  S.  E.  155.  The  corporation  may 
waive  this  requirement  if  it  wishes. 
Id.  This  provision  was  repealed  by  Acts 
1901,  c.  2,  §  95,  and  the  corporation 
no  longer  has  the  right  to  retain  the 
certificate.  Travers  v.  North  Carolina 
R.  Co.,  133  N.  C.  322,  45  B.  B.  651. 

18  Keller  v.  Eureka  Brick  Hach. 
Mfg.  Co.,  43  Mo.  App.  84,  11  L.  B.  A. 
472. 

14  Guilford  V.  Western  U.  Tel.  Co., 
59  Minn.  332,  50  Am.  St.  Bep.  407, 
61  N.  W.  324. 

10  La  Belle  Iron  Works  v.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  S.  E. 
614. 

WQreenleaf  v.  Ludington,  15  Wis. 
558,  82  Am.  Dec.  698. 
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all  persons  against  any  loss  in  consequence  of  the  new  (certificate  being 
issued  in  lieu  of  the  former  one.*'  The  jiniform.  stock  transfer  act 
requires  the  giving  of  a  bond  to  protect  the  corporation  or  any  person 
injured  by  the  issue  of  the  new  certificate  from  any  liability  or  expense, 
which  it  or  they  may  incur  by  reason  of  the  original  certificate  remain- 
ing outstanding.*' 

Ordinarily  the  taking  of  a  bond  does  not  relieve  the  corporation  from 
liability  to  the  holder  of  the  original  certificate  or  to  bona  fide  holders 
of  the  new  one.**  But  it  is  sometimes  expressly  provided  by  statute 
that  any  person  who  shall  thereafter  claim  any  rights  under  the  lost 
or  destroyed  certificate  shall  have  recourse  to  the  indemnity,  and  that 
the  corporation  shall  be  discharged  from  all  liability  to  such  person 
by  reason  of  compliance  with  the  order  requiring  it  to  issue  a  new 
certificate.** 

The  fact  that  the  condition  of  the  bond  does  not  follow  the  exact 
language  of  the  statute  does  not  prevent  it  from  being  a  valid  statutory 
bond,  where  it  covers,  though  with  more  elaboration,  all  that  is  covered 
by  the  statute.** 

As  in  other  cases,  **to  be  binding  on  a  surety  a  bond  of  indemnity 
purporting  to  be  the  bond  of  both  principal  and  surety  must  be  signed 
by  the  principal,  or  be  executed  on  his  behalf  by  someone  duly  author- 
ized, or  the  unauthorized  act  be  subsequently  ratified,  or  the  principal 
be  bound  independently  of  the  bond  for  breaches  thereof,  unless  the 
sur(ity  has  otherwise  agreed  to  be  bound  thereby,  or  by  his  act  has 
estopped  himself  from  denying  his  liability."**    If  the  bond  on  its 


17  La  Belle  Iron  Works  ▼.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  S.  E. 
614. 

13  See  section  17.  The  act  has  been 
adopted  and  is  in  force  in  Louisiana, 
Maryland,  Massachusetts,  Michigan, 
New  Jersey,  New  York,  Ohio,  Penn- 
sylvania, Bhode  Island,  Wisconsin  and 
Alaska. 

19  See  subd.  xxiv,  infra,  this  chap- 
ter. 

80  N.  Y.  Laws  1892,  c.  688,  |  51;  In 
re  €oats,  75  N.  Y.  App.  Div.  469,  79 
N.  Y.  Supp.  425;  In  re  Speir,  69  N.  Y. 
App.  Biv.  149,  74  N.  Y.  Supp.  555; 
North  Caroling  Acts  1901,  c.  2,  S  95, 
Pell's  Revisal  1908,  §1167;  Travera 
V.  North  Carolina  E.  Co.,  133  N.  C. 
322,  45  S.  E.  651. 


The  effect  of  the  order  direeting 
the  issuance  of  a  new  certificate  is  to- 
divest  the  person  in  whose  name  the 
stock  stands,  or  to  whom  it  may  have 
been  transferred^  of  'the  title  thereto 
by  issuing  a  new  certificate.  In  re 
Coats,  75  N.  Y.  App.  Div.  469,  78  N. 
Y.  Supp.  425.  The  uniform  stoek 
transfer  act  is  now  in  force  in  thu 
state.     See  supra,  this  section, 

21  La  Belle  Iron  Works  v.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  S.  E.  614. 

MiLa  Belle  Iron  Works  v.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  8.  E.  614, 

Pleas  of  non  est  factum  by  the 
surety  setting  up  want  of  such  proper 
execution  of  the  bond  by  the  principal, 
and  his  nonliability  thereon,  or  for 
breaches   thereof,   constitute    a   good 
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face  purports  to  be  the  bond  of  principal  and  surety,  and  to  have  been 
executed  on  behalf  of  the  principal  by  an  agent,  it  is  the  duty  of  the 
obligee  to  know  the  authority  of  the  agent,  and  if  the  agent  is  not  so 
authorized,  and  the  obligee  accepts  the  bond,  the  surety  will  not  be 
bound  thereby,  although  he  may  know  that  the  bond  has  been  so 
executed  on  behalf  of  the  principal,  and  have  reasonable  cause  to 
know  the  agent's  want  of  authority,  nor  will  he  be  thereby  deprived 
of  his  right  to-  set  up  such  want  of  authority  by  way  of  def ense.'^  If 
the  principal  would  escape  responsibility  for  the  unauthorized  act  of 
his  agent  in  signing  and  executing  the  bond  on  his  behalf,  he  must 
promptly  repudiate  the  same  before  the.  rights  of  third  persons  inter- 
vene, else  he  will  be  held  to  have  ratified  the  unauthorized  act,  and  be 
estopped  to  deny  the  agent's  authority.** 


XI.  PAYMENT  FOB  STOCK 

§  3501.  Oenaral  considerations.  In  the  absence  of  an  express  char- 
ter or  statutory  requirement,  the  stock  of  a  corporation  need  not  be 
paid  in  in  cash  at  the  time  of  its  organization,  or  within  any  particular 
time  after  its  organization,  but  assessments  or  calls  may  be  made  upon 
the  subscribers,  as  the  money  is  needed.**  Nor,  in  the  absence  of  an 
express  provision  to  the  contrary,  is  payment  necessary  to  make  one 
a  stockholder,  with  all  the  rights  and  subject  to  all  the  liabilities  of  a 
stockholder,**  although  it  has  been  held  that  a  subscriber  is  not  a  stock- 
holder, so  as  to  be  entitled  to  sue  as  such  in  equity  on  behalf  of  the 
corporation,  where  his  subscription,  or  an  instalment  thereof,  has 


defense  to  an  action  on  the  bond.  La 
Belle  Iron  Works  v.  Quarter  Sav. 
Bank,  74  W.  Va.  669,  82  8.  E.  614. 

See  standard  works  on  Indemnity 
and  Suretyship. 

SSLa  Belle  Iron  Works  v.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  S.  B. 
614. 

MLa  Belle  Iron  Works  v.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  S.  E. 
614. 

W  See  §  708,  supra. 

As  to  the  necessity  for  calls,  and 
their  validity  and  effect,  see  |  668  et 
seq.,  supra. 

16  Oalif omla.  Mitchell  v.  Beckman, 
64  Cal.  117,  28  Pac.  110. 

Maine.  Ghafin  v.  Gummings,  37 
Me.  76. 


Kew  Jersey.  Savage  v.  Ball,  17  N. 
J.  Eq.  142. 

South  OaroUna.  Glenn  v.  Bos- 
borough,  48  S.  C.  272,  26  S.  E.  611. 

Tennessee.  Gartwright  v.  Dickin- 
son, 88  Tenn.  476,  7  L.  B.  A.  706,  17 
Am.  St.  Bep.  910,  12  S.  W.  1030. 

Vennont  Windsor  Elec.-Light  Go. 
v.  Tandy,  66  Vt.  248,  44  Am.  St.  Bep. 
838,  29  Atl.  248. 

Gompare  McGomb  v.  Gredit  Mo- 
bilier.  Fed.  Gas.  No.  8,709,  13  Phila. 
(Pa.)  468.  Gompare  Busey  v.  Hooper, 
35  Md.  15,  6  Am.  Bep.  350. 

As  to  the  right  of  a  corporation  to 
issue  stock  certificates  before  pay- 
ment in  full,  see  |  3480,  supra.    , 
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become  due  and  payable,  and  he  has  refused  to  pay  the  same  upon  a 

valid  call.*' 

Sometimes,  however,  there  are  express  charter  or  statutory  pro- 
visions requiring  the  whole  amount  of  the  capital  stock  to  be  paid  in 
before  the  commencement  of  business,  or  within  a  certain  time  after 
the  organization  of  the  corporation ;  and  a  failure  to  comply  with  such 
a  provision  may  render  the  charter  of  the  corporation  subject  to  for- 
feiture in  proceedings  by  the  state,  or  forfeit  the  same  ipso  facto,  or 
prevent  the  corporation  from  acquiring  a  de  jure  corporate  existence.*^ 

The  necessity  for  payment  of  a  deposit  at  the  time  of  subscribing 
for  stock,  and  the  effect  of  failure  ^  do  so,*^  and  the  right  of  a  cor- 
poration to  issue  stock  upon  payment  of  less  than  its  par  value,'®  are 
considered  in  other  sections. 

An  agreement  by  subscribers  to  pay  more  than  par  for  their  stock 
is  not  ultra  vires  as  an  attempt  to  increase  the  par  value  of  the  stock,'^ 
but  is  valid  and  enforceable  according  to  its  terms.^  And  a  stock- 
holder, who  has  voluntarily  paid  more  than  par  for  his  stock  in  dis- 
charge of  his  obligation  on  his  subscription,  cannot  recover  back  the 
excess  fron^  the  corporation,  if  the  payment  was  not  made  under  a 
mistake ;  nor  can  he  recover  from  the  other  stockholders,  although  they 
may  have  paid  less  than  par  under  an  agreement  between  the  corpora- 
tion and  all  the  stockholders.'* 

§3502.  Payment  in  property,  labor  or  services— Scope.  Many 
questions  relating  to  the  payment  or  agreement  to  pay  for  stock  in 
property,  labor  or  services  are  considered  in  other  sections,  such  as 
the  questions  whether  subscriptions  so  payable  can  be  received  and 
counted  in  determining  whether  the  required  amount  of  stock  has  been 
subscribed ;  •*  whether  agents  of  a  corporation  or  commissioners  have 


«7Bu8ey  V.  Hooper,  35  Md.  15,  6 
Am.  Bep.  350. 

S8  See  I  707,  supra. 

Noncompliance  with  such  require- 
ments does  not  prevent  the  associa- 
tion from  being  a  corporation  do 
facto.    See  §  297,  supra. 

Generally  such  requirements  are 
conditions  subsequent,  and  not  condi- 
tions precedent,  to  acquiring  corpor 
rate  existence.  As  to  conditions  sub- 
sequent generally,  see  §  186,  3upra. 

S^See  §  707  et  seq.,  supra. 

SO  See  §  3518  et  seq.,  infra. 


As  to  the  effect  of  subscriptions  on 
special  terms,  whereby  the  subscriber 
is  to  be  relieved  in  whole  or  in  part 
from  liability  on  h]3  subscription,  see 
§  606,  supra. 

31Grone  v.  Economic  Life  Ins.  Co. 
(Del.  Ch.),  80  Atl.  809. 

32Grone  v.  Economic  Life  Ins.  Co. 
(DeL  Ch.),  80  Atl.  809.  See  also 
Esgen  V.  Smith,  113  Iowa  25,  84  N. 
W.  954. 

83  Esgen  v.  Smith,  113  Iowa  25,  84 
N.  W.  954. 

34  See  i  702,  supra. 
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authority  to  receive  subscriptions  so  payable,  and  the  effect  of  their 
not  having  such  authority ;  •*  whether  parol  evidence  is  admissible  to 
show  that  subscriptions  are  so  payable ;  '*  the  effect  of  overvaluation 
of  property,  labor  or  services  taken  in  payment  of  stock,*^  and  the 
right  of  a  corporation  to  issue  bonus  stock  to  a  person  for  the  purpose 
of  inducing  him  to  make  a  loan  to  it  or  to  purchase  its  bonds.'* 

§  3503.  —  The  right  in  generaL  It  is  well  settled,  both  in  Eng- 
land and  in  this  country,  that  a  corporation  need  not  necessarily 
receive  money  in  payment  for  its  stock,  unless  there  is  some  require- 
ment to  this  effect  in  its  charter,  or  in  the  constitution  or  general  laws 
of  the  state.  Whether  stock  is  issued  upon  subscriptions  or  sold,  the 
corporation,  in  the  absence  of  express  restrictions,  may  receive  or  con- 
tract to  receive  payment  therefor  in  property,  labor  or  services,  pro- 
vided it  would,  under  the  express  or  implied  powers  conferred  upon  it 
by  its  charter,  have  the  power  to  purchase  the  property  or  incur  a  debt 
for  the  labor  or  services,  and  provided  the  transaction  is  in  good  faith, 
and  no  fraud  is  perpetrated  upon  other  stockholders  or  creditors.**  The 


36  See  {  557  et  seq.,  supra. 

86  Bee  {  609,  supra. 

W  See  §  3576  et  seq.,  infra. 

SSSee  $3591,  infra. 

8*  United  States.  Camden  v.  Stuart, 
144  U.  S.  104,  36  L.  Ed.  363;  Bank  of 
rt.  Madison  v.  Alden,  129  U.  S.  372, 
32  L.  Ed.  725;  Coit  v.  Gold  Amalga- 
mating Co.,  119  IT.  6.  343,  30  L.  Ed. 
420 ;  Braneh  v.  Jesup,  106  XJ.  S.  468, 
27  L.  Ed.  279;  Pendery  v.  Garleton, 
87  Fed.  41;  Waahburn  v.  National 
Wall-Paper  Co.,  81  Fed.  17;  Northern 
Trust  Co.  y.  Columbia  Straw-Paper 
Co.,  75  Fed.  936,  aff'd  80  Fed.  450, 
176  U.  S.  181,  44  L.  Ed.  423;  Thomp- 
son-Houston Elee.  Co.  v.  Dallas  Consol. 
Traction  By.  Co.,  54  Fed.  1001;  Coe  ▼. 
East  ft  W.  B.  Co.  of  Alabama,  52  Fed. 
531;  Holly  Mfg.  Co,  v.  New  Chester 
,  Water  Co.,  48  Fed.  879,  aff  'd  53  Fed. 
19;  Foreman  v.  Bigelow,  4*  Cliff.  508, 
'  Fed.  Cas.  No..  4,934;  Phelan  v.  Haz- 
ard, 5  Dill.  45,  Fed.  Cas.  No.  11,068. 

Alabama.  Montgomery  Iron  Wt>rks 
V.  Capital  City  Ins.  Co.,  137  Ala.  134, 
34   So.^  210;    Enslen   v.   Nathan,   136 


Ala.  412,  34  So.  929;  State  v.  Webb, 
110  Ala.  214,  20  So.  462;  Knox  v. 
Childersburg  Land  Co.,  86  Ala.  180,  5 
So.  578;  Frenkel  ▼.  Hud3on,  82  Ala. 
158,  60  Am.  Bep.  736,  2  So.  758;  Eppes 
▼.  Mississippi,  G.  ft  T.  B.  Co.,  35  Ala. 
33, 

Arkansas.  Harriage  v.  Daley,  121 
Ark.  23,  180  S.  W.  333;  Lester  v. 
Bemis  Lumber  Co.,  71  Ark.  379,  74 
S.  W.  518;  Memphis  ft  L.  B.  B.  B.  y. 
Dow,  120  U.  S.  287,  30  L.  Ed.  595, 
construing  the  Constitution  of  Ar- 
kansas. 

Caiifomla.  Sargent  v.  Palace  Caf6 
Co.,  167  Pac,  146;  Whitteu  v.  Dabney, 
171  Cal.  621,  154  Pac.  312;  Harrison  v. 
Armour,  169  Cal.  787,  147  Pac.  1166; 
B.  H.  Herron  Co.  y.  Shaw,  165  Cal. 
668,  Ann.  Cas.  1915  A  1265,  133  Pac. 
488 ;  Turner  v.  Markham,  155  Cal.  562, 
102  Pae.  272;  Garretson  v.  Pacific 
Crude  Oil  Co.,  146  Cal.  184,  79  Pac. 
838;  Smith  v.  Martin,  135  Cal.  247, 
67  Pac.  779;  Smith  v.  Ferries  ft  C.  H. 
By.  Co.,  119  Cal.  xvn,  51  Pac.  710; 
Kellerman  v.  Maier,  116  Cal.  416,  48 
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right  to  receive  payment  in  this  manner  is  expressly  conferred  by 


Pac.  377;  Chater  v.  San  Francisco 
Sugar  Refining  Co.,  19  Gal.  219;  EUs- 
worth  y.  National  Home  &  Town 
Builders,  33  Gal.  App.  1,  164  Pac.  14; 
Western  Nat.  Bank  v.  Wittman,  31 
Gal.  App.  615,  161  Pac.  137;  Galifor- 
nia  Trona  Go.  v.  Wilkinson,  20  Gal. 
App.  694,  130  Pac.  190;  Turner  v. 
Fidelity  Loan  Goncern,  2  Gal.  App. 
122,  83  Pac.  62,  70. 

Ck>lorado.  Arapahoe  Gattle  &  Land 
Go.  V.  Stevens,  13  Golo.  534,  22  Pac. 
823 ;  Speer  v.  Bordeleau^  20  Golo.  App. 
413,  79  Pac.  332;  Buck  y.  Jones,  18 
Golo.  App.  250,  70  Pac.  951;  Galivada 
Colonization  Go.  y.  Hays,  119  Fed. 
202,  construing  the  Gonstitution  of 
Golorado.  See  also  Bivens  v.  Hull,  58 
Golo.  338,  145  Pac.  694. 

Delaware.  John  W.  Gooney  Go.  v. 
Arlington  Hotel  Go.,  -^  Del.  Gh.  — , 
101  Atl.  879;  Ellis  v.  Penn  Beef  Go., 
9  Del.  Gh.  213,  80  Atl.  666;  Hobgood 
y.  Ehlen,  141  N.  G.  344,  53  S.  E.  857, 
construing  the  Delaware'  statute. 

Georgia.  Harden  v.  Atlanta  Gotten 
Factory,  61  Ga.  233. 

minolB.  Gillett  v.  Ghicago  Title  & 
Trust  Go.,  230  111.  373,  82  N.  E.  891, 
afP'g  131  HI.  App.  66;  Garden  Gity 
Sand  Go.  y.  American  Refuse  Grema- 
tory  Go.,  205  lU.  42,  68  N.  E.  724, 
rev'g  105  111.  App.  342;  Sprague  y. 
National  Bank  of  America,  172  HI. 
149,  42  L.  R.  A.  606,  64  Am.  St.  Rep. 
17,  50  N.  E.  19,  aff 'g  66  HI.  App.  320; 
Farwell  y.  Great  Western  Tel.  Go.,  161 
HI.  522,  44  N.  E.  891,  rev'g  47  HI. 
App.  579;  Goleman  y.  Howe,  154  HI. 
458,  45  Am.  St.  Rep.  133,  39  N.  E.  725, 
aflf'g  53  HI.  App.  82;  Higgins  v. 
Lansingh,  154  HI.  301,  40  N.  E.  362; 
Reichwald  y.  Gommercial  Hotel  Go., 
106  HI.  439;  Dean  v.  Baldwin,  99  111. 
App.  582;  Davenport  y.  Piano  Imple- 
ment Go.,  70  111.  App.  161;  Peck  v. 
Coalfield  Coal  Co.,  11  HI.  App.  88, 
aff'd  105  HI.  529.    See  also  People  v. 


Union  Gonsol.  El.  Ry.  Go.,  263  HL  32, 
Ann.  Gas.  1915  G  388,  105  N.  E.  12; 
Parmelee  v.  Price,  208  lU.  544,  70  N. 
E.  725,  aff'g  105  HI.  App.  271;  Taylor 
V.  Gummings,  127  Fed.  108,  aff'g  117 
Fed.  737;  Lake  St.  El.  R.  Go.  v.  Zieg- 
ler,  99  Fed.  114. 

Indiana^  Bruner  v.  Brown,  139  Ind. 
600,  38  N.  E.  318;  Coffin  v.  RansdeU, 
110  Ind.  417,  11  N.  E.  20;  Ohio,  I.  & 
I.  R.  Co.  V.  Cramer,  23  Ind.  490;  Cin- 
cinnati, I.  &  G.  R.  Go.  V.  Glarkson,  7 
Ind.  595. 

Iowa.  .First  Nat.  Bank  of  Ottumwa 
V.  FuHon,  156  Iowa  734,  137  N.  W. 
1019;  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Rep.  238,  68  N.  W. 
691;  Price  v.  Hofteomb,  89  Iowa  123, 
56  N.  W.  407;  Jackson  y.  Traer,  64 
Iowa  469,  52  Am.  Rep.  449,  20  N.  W. 
764;  Osgood  &  Moss  v.  King,  42  Iowa 
478. 

Kansas.  Walburn  v.  Chenault,  43 
Kan.  352,  23  Pac.  657;  St  Louisy  Ft. 
S.  &  W.  R.  Go.  V.  Tiernan,  37  Kan. 
606,  15  Pac.  544. 

Kentucky.  Wyeth  v.  Renz-Bowles 
Go.,  23  Ky.  L.  Rep.  2337,  66  S.  W. 
825;  John  R.  Procter  Land  Co.  v. 
Cooke,  19  Ky.  L.  Rep.  1734,  44  S.  W. 
391;  Mercer  v.  Park  Gity  Mineral 
Water  Co.,  18  Ky.  L.  Rep.  985,  38  S. 
W.  841;  Phillips  y.  Covington  ft  C. 
Bridge  Go.,  2  Mete.  219;  Altenberg  v. 
Grant,  85  Fed.  345,  construing  the 
Kentucky  Gonfftitution. 

Lonlalaaik  Edwards  v.  Bringier 
Sugar  Extracting  Go.,  27  La.  Ann.  118. 

Maine.  Gillin  v.  Sawyer,  93  Ma 
151,  44  Atl.  677. 

ICaryland.  Tompkins  v.  Sperry, 
Jones  &  Co.,  96  Md.  560,  54  Atl.  254; 
Brant  v.  Ehlen,  59  Md.  1;  Southern 
Trust  &  Deposit. Go.  v.  Yeatman,  134 
Fed.  810,  aff'g  130  Fed.  798,  constru- 
ing the  Maryland  statute. 

MafWftchngetta.    Harvey-Watts     Co. 
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the  constitutions  or  statutes  of  many  of  the  states.    The  reason  for  the 


▼.  Worcester  Umbrella  Co.,  193  Masai      Am.    St.   Bep.    713,    20    8.   W.    965; 


138,  78  N.  £.  886;  New  Haven  Horse 
Nail  Go.  V.  Idnden  Spring  Co.,  142 
Mass.  349^  7  N.  E.  773;  Boston,  B.  4b 
G.  B.  Go.  V.  Wellington,  113  Mass.  79; 
Wyman  y.  American  Powder  Co.,  8 
Oush.  168. 

Mtcldgan.  Brown  y.  Weeks,  161  N. 
W.  945;  McBryan  y.  Universal  Ele- 
vator Co.,  130  Mich.  Ill,  97  Am.  8t. 
Bep.  453,  89  N.'W.  683;  Moore  v.  Uni- 
versal Elevator  Co.,  12&  Mich.  48,  80 
N.  W.  1015;  Peninsular  Sav.  Bank  of 
Detroit  v.  Black  Flag  Stove  Polish 
Co.,  106  Mich,  535,  63  N.  W.  514; 
Kobogum  V.  Jackson  Iron  Co.,  76 
Mich.  498,  43  N.  W.  602;  Ydung  v. 
Erie  Iron  Co.,  65  Mich.  Ill,  31  N.  W. 
614. 

MlnniMiota.  Bandall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn. 
268,  43  L.  B.  A.  (N.  S.)  706,  139  N. 
W.  606;  Selover  v.  Isle  Harbor  Land 
Co.,  100  Minn.  263,  111  N.  W.  165,  91 
Minn.  451,  98  N.  W.  344;  Hastings 
Malting  Co.  v.  Iron  Bange  Brewing 
Co.,  65  Minn.  28,  67  N.  W.  652. 

MiMlBBlpiiL  Lee  v.  Cutrer,  96  Miss. 
355,  27  L.  B.  A.  (N.  S.)  315,  Ann.  Gas. 
1912  B  478,  51  So.  808. 

MLnonzl  Lnehrmann  v.  Lincoln 
Trust  &  Title  Co.,  192  S.  W.  1026; 
Vbgeler  v.  Punch,  205  Mo.  558,  103 
S.  W.  1001;  Rrst  Nat.  Bank  of  Dead- 
wood,  South  Dakota  v.  Bockefeller, 
195  Mo.  15,  93  e.  W.  761;  L.  M.  Bum- 
sey  Mfg.  Co.  v,  Kaime,  173  Mo.  651, 
73  S.  W.  470;  Berry  v.  Bood,  168  Mo. 
316,  67  a  W.  644;  State  v.  Hogan,  163 
Mo.  43,  63  S.  W.  378;  Van  Cleve  v. 
Berkey,  143  Mo.  109,  42  L.  B.  A.  593, 
44  S,  W.  743;  Woolfolk  v.  January, 
131  Mo.  620,  33  S.  W.  432;  Foster  v. 
Belcher's  Sugar  Befining  Co.,  118  Mo. 
238,  24  8.  W.  63;  Garrett  v.  Kansas 
City  Coal  Min.  Co.,  113  Mo.  330,  35 


Shickle  v.  Watts,  94  Mo.  410,  7  S.  W. 
274;  State  v.  Wood,  84  Mo.  378; 
Liebke  v.  Knapp,  79  Mo.  22,  49  Am. 
Bep.  212;  Kraft-Holmes  Grocery  Co. 
v.  Crow,  36  Mo.  App.  288;*  State  v. 
Wood,  13  Mo.  App.  139;  Chouteau  v. 
Derfn,  7  Mo.  App.  210. 

Kebraska.  Troup  v.  Horbach,  53 
Neb.  795,  74  N.  W.  626;  Gilkie  ft  An- 
son Go.  V.  Dawson  Town  &  Gas  Co., 
46  Neb.  333,  64  N.  W.  978,  1097;  Bioh 
V.  Btftte  Nat.  Bank,  7  Neb.  201,  29 
Am.  Bep.  382. 

yew  Hampehlre.  Libby  v.  Mt.  Mon- 
adnock  Mineral  Spring  is  Land  Co., 
68  N.  H.  444,  44  Atl.  602. 

New  Jersey.  Clevenger  v.  Moore, 
71  N.  J.  L.  148,  58  Atl.  88;  American 
Mutoscope  Co.  v.  State  Board  of  As- 
sessors, 70  N.  J.  L.  172,  56  Atl.  369; 
Vineland  Grape  Juice  Co.  v.  Chandler, 
80  N.  J.  Eq.  437,  Ann.  Gas.  1914  A 
679,  85  Atl.  213;  Tooker  v.  National 
Sugar  Befining  Co.  of  New  Jersey,  80 
N.  J.  Eq.  305,  84  Atl.  10;  Holcombe 
V.  Trenton  White  City  Co.,  80  N.  J. 
Eq.  122,  82  Atl.  618,  aff'd  82  N.  J. 
Eq.  364,  91  Atl.  1069;  Strickland  v. 
National  Salt  Co.,  79  N.  J.  Eq.  182,  64 
Atl.  982;  McCarter  v.  Pitman,  G.  ft 
C.  Ga3  Co.,  74  N.  J.  Eq.  255,  69  Atl. 
211; Ecuadorian  Ass'n  v.  Ecuador  Co., 
71  N.  J.  Eq.  757,  65  Atl.  1051,  aff'g 
70  N.  J.  Eq.  277,  61  AtL  481 ;  Easton 
Nat.  Bank  v.  American  Brick  ft  Tile 
Co.,  70  N.  J.  Eq.  722,  64  Atl.  1096, 
rey'g  judgment  69  N.  J.  Eq.  326,  60 
Atl.  54,  as  to  certain  defendants,  and 
aff'g  as  to  others;  See  v.  Heppen- 
heimer,  69  N.  J..Eq.  36,  61  Atl.  843; 
Donald  v.  American  Smelting  ft  Befin- 
ing Co.,  62  N.  J.  Eq.  729,  48  Atl.  771, 
1116,  rev'g  judgment  61  N.  J.  Eq. 
458,  48  AtL  786;  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501.  See  also  Enright  v. 
Heckscher,  240  Fed.  863;  In  re  Bern- 
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rule  is  that  there  is  no  need  for  the  roundabout  process  of  first  issuing 


ington  Automobile  ft  Motor  Co.,  153 
Fed.  345y  modifying  judgment  139 
Fed.  766 ;  Kraft  v.  Griffon  Co.,  82  N. 
Y.  App.  Div.  29,  81  N.  Y.  Supp.  438, 
construing  the  New  Jersey  statute. 

H«w  Mexico.  Medler  v.  Albu- 
querque Hotel  ft  Opera  House  Co.,  6 
N.  M.  331,  28  Pae.  561. 

N«w  York.  Close  v.  Noye,  147  N. 
Y.  597,  41  N.  E.  570;  Skinner  v.  Smith, 
134  N.  Y.  240,  31  N.  E.  911;  Barr  v. 
New  York,  L.  E.  ft  W.  R.  Co.,  125  N. 
Y.  263,  26  N.  E.  145;  Gamble  v.  Queens 
County  Water  Co.,  123  N.  Y.  91,  9 
L.  B.  A.  527,  25  N.  £.  201,  rev'g  52 
Hun  166,  5  N.  Y.  Supp.  124;  Veeder 
V.  Mudgett,  95  N.  Y.  295;  Van  Cott  v. 
Van  Brunt,  82  N.  Y.  535;  Beach  v. 
Smith,  30  N.  Y.  116;  B.  ft  C.  Electrical 
Const.  Co.  V.  Owen,  176  App.  Div.  399, 
163  N.  Y.  Supp.  31;  Stevens  v.  Episco- 
pal Church  History  Co.,  140  App.  Div. 
570,  125  N.  Y.  Supp.  573;  Flour  aty 
Nat.  Bank  v.  Shire,  88  App.  Div.  401, 

84  N.  Y.  Supp.  810,  aff'd  179  N.  Y. 
587,  72  N.  E.  1141;  White,  Corbin  ft 
Co.  V.  Jones,  79  App.  Div.  373,  79  N. 
Y.  Supp.  583;  Rafferty  v.  Buffalo  City 
Gas  Co.,  37  App.  Div.  618,  56  N.  Y. 
Supp.  288;  Beebe  v.  Richmond  Light, 
Heat  ft  Power  Co.,  3  App.  Div.  334, 
38  N.  Y.  Supp.  395;  Powers  v.  Knapp, 

85  Hun  38,  32  N.  Y.  Supp.  622,  aff'd 
158  N.  Y.  733,  53  N.  E.  1131;  Ameri- 
can  Silk  Works  v.  Salomon,  4  Hun 
135;  Trent  Import  Co.  v.  Wheelwright, 
118  Md.  249,  84  Atl.  543,  construing 
the  New  York  statute. 

Hortli  OaxoUna.  Goodman  v.  White, 
93  S.  £.  906;  Hobgood  v.  Ehlen,  141 
N.  C.  344,  53  S.  B.  857;  Clayton  v. 
Ore  Knob  Co.,  109  N.  C.  385,  14  S.  E. 
36;  Haywood  ft  P.  Plank  Road  Co.  v. 
Bryan,  51  N.  C.  82.  But  3ee  Neuse 
River  Nav.  Co.  v.  Newbem,  7  Jones 
L.  275. 

Ohio.     Gates    v.    Tippecanoe   Stone 


Co.,  57  Ohio  St.  60,  63  Am.  8t  Rep. 
705,  48  N.  E.  285;  Goodwin,  v.  Evans, 
18  Ohio  St.  150.  But  see  Henry  v. 
VermilUon  ft  A.  R.  Co.,  17  Ohio  187. 

OkUhoma.  Webster  v.  Webster  Re- 
fining Co.,  36  Okla.  168,  47  L.  R.  A. 
(N.  S.)  697, 128  Pac.  261;  MeMiUen  v. 
Lamb,  —  N.  Y.  Misc.  — ,  166  N.  Y. 
Supp.  656,  quoting  the  Oklahoma  Con- 
stitution. 

Oregon.  Farrell  v.  Davis,  161  Pac. 
94;  Macbeth  v.  Banfield,  45  Ore.  553, 
106  Am.  St.  Rep.  670,  78  Pac  693. 
See  also  Pacific  Mill  Co.  v.  Inman,  46 
Ore.  352,  80  Pac.  424. 

Pennsylyanla.  Gearhart  v.  Stand- 
ard Steel  Car  Co.,  223  Pa.  385,  72 
Atl.  699;  Finletter  v.  Acetylene  Light, 
Heat  ft  Power  Co.,  215  Pa.  86,  64  AtL 
429;  McNeal  Pipe  ft  Foundry  Co.  v. 
Bullock,  174  Pa.  St.  93,  34  AtL  594; 
Shannon  v.  Stevenson,  173  Pa.  St.  419, 
34  Atl.  218;  American  Tube  ft  Iron 
Co.  V.  Baden  Gas  Co.,  165  Pa.  St.  489, 
30  Atl.  940;  Johnston  v.  Merkle  Paper 
Co.,  153  Pa.  St.  189,  25  Atl.  560,  885; 
Philadelphia  ft  W.  C.  R.  Co.  v.  Hick- 
man, 28  Pa.  St.  318;  Carr  v.  Le  Fevre, 
27  Pa.  St.  413. 

South  Dakota.  Schiller  Piano  Co. 
V.  Hyde,  162  N.  W.  937;  Gardner  v. 
Haines,  19  S.  D.  514,  104  N.  W.  244. 

Tennessee.  Morgan  Bros.  v.  Dayton 
Coal  ft  Iron  Co.,  134  Tenn.  228,  183 
S.  W.  1019;  Bristol  Bank  ft  Trust  Co. 
V.  Jonesboro  Banking  Trust  Co.,  101 
Tenn.  545,  48  S.  W.  228;  Jones  v. 
Whitworth,  94  Tenn.  602,  30  S.  W. 
736;  Shields  v.  Clifton  Hill  Land  Co., 
94  Tenn.  123,  26  L.  R.  A.  509,  45  Am. 
St.  Rep.  700,  28  S.  W.  668;  Kelloy  v. 
Fletcher,  94  Tenn.  1,  28  S.  W.  1099; 
Albitztigui  v.  Guadalupe  y  Caloo  Min. 
Co.,  92  Tenn.  598,  22  S.  W.  739;  Bed- 
ford V.  Nashville,  C.  ft  St.  L.  R.  Co., 
14  Lea  525;  Searight  v.  Payne,  6  Lea 

4.00. 
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the  stock  for  money,  and  then  paying  out  the  money  for  the  property, 


TttZML  O 'Bear-Nester  Glaa?  Co.  v. 
Antiexplo  Co.,  101  Tex.  431,  16  L.  B. 
A.  (N.  8.)  520,  130  Am.  St.  Bep.  865, 
109  a  W.  931,  108  S.  W.  967;  Cole  v. 
Adams,  92  Tex.  171,  46  S.  W.  790,  19 
Tex.  Cir.  App.  507,  49  S.  W.  1052; 
Southweetem  Portland  Cement  Co.  v. 
Latta  V.  Happer,  —  Tex.  Oiv.  App. 
— ,  193  B.  W.  1115;  Western  Supply  is 
Manuf  aeturing  Co.  v.  United  States  Ss 
M.  Tnist  Co.,  41  Tex.  Civ.  App.  .478, 
92  S.  W.  986;  Thayer  v.  Wathen,  17 
Tex.  Civ.  App.  382,  44  S.  W.  906; 
liCstcr  V.  Bemis  Lumber  Co.,  71  Ark. 
379,  74  S.  W.  518,  construing  the  Texas 
Constitution. 

tJtah.  Coray  v.  Perry  Irrigation 
Co.,  166  Pac.  672;  Union  Pac.  B.  Co.  v. 
Blair,  48  Utah  38,  156  Pac.  948 ;  Bich- 
ardson  v.  Treasure  Hill  Min.  Co.,  23 
Utah  366,  65  Pac.  74;  Bear  Biver 
Valley  Orchard  Co.  v.  Hanley,  15 
Utah  506,  50  Pac.  611. 

Waaliington.  Bavies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833;  KrOcnert  v.  Johnston,  19 
Wash.  96,  52  Pac.  605;  Turner  V. 
Bailey,  12  Wash.  634,  42  Pac.  115; 
Cunningham  v.  Holley,  Hason,  Marks 
&  Co.,  121  Fed.  720,  holding  that  stock 
may  be  issued  for  property  in  Wash- 
ington; Coler  v.  Tacoma  Bailway  & 
Power  Co.,  65  N.  J.  Eq.  347,  103  Am. 
St.  Bep.  786,  54  Atl.  413,  rev 'g  judg- 
ment 64  N.  J.  Bq.  117,  53  Atl.  680, 
referring  to  the  Washington  decisions. 

West  ^Higlnia.  Merchants'  &  Me- 
chanics' Sav.  Bank  v.  Belington  Coal 
A  Coke  Co.,  51  W.  Va.  60,  41  S.  B.  390;  ' 
Southwestern  Portland  Cement  Co.  v. 
Latta  Sb  Happer,  —  Tex.  Civ.  App.  — ^ 
193  S.  W.  1115,  holding  that  stock  may 
be  issued  for  property  under  the  West 
Virginia  statutes. 

WiflconidJL  Williams  v.  Brewster, 
117  Wis.  370,  93  N.  W.  479;  La  Crosse 
Brown  Harvester  Co.  v.  Goddard,  114 
Wis.   610,   91   N.   W.   225;   Potter   v. 


Necedah  Lumber  Co.,  105  Wis.  25,  81 
N.  W.  118,  80  N.  W.  88;  Jenkins  v. 
Bradley,  104  Wis.  540,  80  N.  W.  1025; 
WhitehiU  v.  Jacobs,  76  Wis.  474,  44  N. 
W.  630;  McBride  v.  Farrington,  131 
Ped.  797,  aff'd  149  Fed.  114,  relative 
to  the  law  of  Wisconsin.  See  also 
First  Ave.  Land  Co.  v.  Parker,  111 
Wis.  1,  87  Am.  St.  Bep.  841,  86  N.  W. 
604. 

TUiglMiA.  Burkinshaw  v.  *Nicolls,  3 
App.  Cas.  1004;  Larocque  v.  Beauche- 
min,  [1897]  App.  Cas.  358;  In  re 
Wragg,  [1897]  1  Ch.  796;  Spargo's 
Case,  8  Ch.  App.  407;  Woodf all's  Case, 
3  DeG.  &  S.  63;  Coates'  Case,  L.  B.  17 
Eq.  169.  ^ 

"Payment  of  stock  subscriptions 
•  *  •  may  be  in  whatever,  con- 
sidering tbe  situation  of  the  corpora- 
tion, represents  to  that  corporation  a 
fair,  just,  lawful  and  needed  equiva- 
lent for  the  money  subscribed." 
Liebke  v.  Knapp,  79  Mo.  22,  49  Am. 
Bop.  212. 

"The  directors  of  a  corporation,  in 
the  absence  of  a  constitutional  or 
statutory  inhibition  to  the  contrary, 
may  receive  property  in  payment  for 
Btock  in  any  case  in  which  they  ara 
authorized  under  the  charter  or  arti- 
cles of  incorporation  to  purchase  for 
the  benefit  of  the  corporation,  and  to 
subserve  the  purposes  for  which  it  is 
organized."  Macbeth  v.  Banfield,  \5 
Ore.  553,  106  Am.  St.  Bep.  670,  78  Pac. 
693. 

"Acting  iu  good  faith,  it  was  com- 
petent for  all  tho  stockholders  to  agree 
by  unanimous  concurrence  tliat  shares 
of  the  corporation  should  be  issued  to 
themselves  in  exchange  for  property 
conveyed  by  them  to  the  corporation 
and  to  acquire  which  in  part  the  corpo- 
ration was  formed."  Garretson  v. 
Pacific  Crude  Oil  Co.,  146  CaL  184,  79 
Pac.  838. 
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labor  or  services.*^  **  Corporations  must  own  property  for  the  pur- 
poses of  their  legitimate  business,  and  it  would  be  but  a  useless  for- 
mality to  receive  the  money  in  payment  for  the  stock  and  return  it 
again  in  payment  for  the  property.*'  *^ 

'*It  has  been  said  that,  in  respect  to  the  right  to  take  property  in 
payment  of  subscriptions,  banks  stand  upon  a  different  footing  from 
other  corporations  and  that  strong  reasons  exist  for  holding  that  the 
acceptance  by  them  of  anything  but  money  in  payment  of  subscrip- 
tions is  illegal  unless  expressly  authorized,^ 

When  a  person  enters  into  a  contract  with  a  corporation  to  conTcy 
property  to  it  or  perform  services,  and  take  stock  in  payment,  or  to 


Where  the  statute  provides  that  all 
subscriptions  must  be  payable  in 
money,  but  that  the  commissioners 
may  receive  subscriptions  payable  in 
money,  the  subscribers  having  the 
privilege  of  discharging  the  same  in 
property,  and  a  subscriber  is  given  the 
privilege  of  discharging  his  subscrip- 
tion by  the  transfer  of  specific  arti- 
cles of  property,  but  afterwards  dis- 
poses of  such  property,  he  is  liable  for 
the  amount  of  his  subscription  in  dol- 
lars, and  not  merely  for  the  value  of 
the  property  in  which  he  was  privi- 
leged to  'pRy.  Enslen  v.  Nathan,  136 
Ala.  412,  34  So.  929. 

Where  an  executor  has  organized  a 
corporation,  transferring  land  to  it  and 
taking  stock  in  exchange  therefor 
where  the  will  provided  that  he  sell 
the  property  and  distribute  the 
proceeds  among  the  beneficiaries  of 
the  will,  persons  dealing  with  the 
corporation  and  taking  stock  from  it 
will  be  deemed  charged  with  notice 
that  the  executor  has  exceeded  his 
powers,  and  cannot  claim  to  be  bona 
fide  purchasers  without  notice  as  to 
the  land.  Mitchell  v.  Carrollton  Nat. 
Bank,  29  Ky.  L.  Rep.  1228,  97  S.  W.  45. 

40Liebke  v.  Knapp,  79  Mo.  22,  49 
Am.  Bep.  212;  Chouteau,  Harrison  ft 
Valle  V.  Dean,  7  Mo.  App.  210;  Veeder 
V.  Mudgett,  d5  N.  Y.  295;  Beach  v. 
Smith,  30  N.  Y.  116;  Spargo's  Case, 


8  €h.  App.  407;  Fothergill's  Case,  8 
Ch.  App.  270. 

41  Qarrett  v.  Kansas  City  Coal  Min. 
Co.,  113  Mo.  330,  35  Am.  St.  Bep.  713, 
20  S.  W.  965,  quoted  in  Van  Cleve  v. 
Berkey,  143  Mo.  109,  42  L.  B.  A.  593, 
44  S.  W.  743. 

tf  "  It  may  be  suggested  that  strong 
reasons  exist  for  holding  that  the  ac- 
ceptance of  'anything  but  money  in 
payment  of  subscriptions  to  the  capi- 
tal stock  of  a  banking  association  ia 
illegal.  No  authority  for  such  trans- 
actions is  found  in  the  statutes,  and 
the  nature  of  the  business  to  be  car- 
ried on  seems  to  forbid  them.  The 
purchase  of  real  estate  by  a  bankin^r 
association,  except  for  use  in  its  busi- 
ness, and  under  certain  special  cir- 
cumstances, is  expressly  prohibited. 
Corporations,  other  than  banking,  may, 
perhaps,  take  property  of  certain  kinds 
at  a  reasonable  valuation,  and  under 
circumstances  entirely  free  from 
fraud,  in  payment  of  sudi  subscrip- 
tions, but  banks  stand  upon  a  different 
footing,  and  the  reasons  Which  justify 
such  dealings  in  the  one  case  do  not 
apply  in  the  other."  Coddington  ▼. 
Canaday,  157  Ind.  243,  61  N.  E.  567. 
In  this  case  it  was  held  that,  in  any 
event,  the  directors  had  no  authority 
to  accept  the  property  in  question  if 
it  was  worthless,  as  alleged.      * 
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take  stock  in  payment  of  a  claim  which  he  has  against  it,  he  must  take 
the  stock  at  its  par  value,  jinless  there  is  some  agreement  to  the  con- 
trary, although  it  may  be  worth  less  than  par.** 

A  stockholder  who  is  a  party  to  an  agreement  to  accept  property 
for  stock  cannot  subsequently  question  its  validity.**  Nor  can  the 
successor  of  a  corporation  which  has  issue4  stock  as  part  consideration 
for  a  loan  question  the  suf8ciency  of  the  consideration.** 

§8504.  *— Charter,  (rtatntory  or  constitutional  provisionB.    The 

power  of  the  corporation  to  take  property  in  payment  for  stock  and 
the  character  of  the  property  which  may  be  so  taken  is  to  be  deter- 
mined by  the  law  of  the  state  where  the  corporation  is  organized.** 
As  we  have  seen,  the  constitutions  and  statutes  of  many  states  ex- 
pressly permit  stock  to  be  issued  for  property,  labor  or  services,*'' 
subject  to  regulations  for  the  purpose  of  preventing  the  issue  of 
watered  stock.**  On  the  other  band,  the  issue  of  stock  for  property  or 
services  may  be  altogether  prphibited.  By  the  weight  of  authority, 
however,  it  is  not  prohibited  by  a  provision  that  stock  shall  not  be 
issued  except  upon  payment  in  full,  or  payment  of  the  par  value,  or 
payment  in  cash.^  If  a  man  contracts  to  take  shares  under  such  a 
statute,  said  Lord  Justice  Gifford  in  an  English  case,  "he  must  pay 
for  them,  to  use  a  homely  phrase,  *in  meal  or  in  malt' ;  he  must  either 
pay  in  money  or  in  money's  worth.  If  he  pays  in  one  or  the  other,  ' 
that  will  be  a  satisfaction."**    This  conclusion,  it  has  been  said  in 

4S  Where  a  landowner  agrees  to  take  Butler,  130  Mass.  196;   Southwestern 

stock  of  a  railroad  company  in  pay-  Portland  Cement  Co.  v.  Latta  -&  Hap- 

ment  of  the  damages  caused  by  the  per,  —  Tex.  Civ.  App.  — ,  193  S.  W. 

construction  of  its  road  through  his  1115.     See  also  Taylor  v.  Cummings, 

land,  he  must  take  the  stock  at  its  par  127  Fed.  108,  aff 'g  117  Fed.  737. 

value.     Hoffman  v.  Bloomsburg  &  S.  *''  See  §  3503,  supra. 

B.  B.,  157  Pa.  St.  174,  27  Atl.  564.  «  See  §  3575,  infra. 

4(i  Cunningham    v.    Holley,    Mason,  4^Lee  v.  Cutrer,  96  Miss.  355,27  L. 

Marks  &  Co.,  121  Fed.  720;  Garretson  B.  A.  (N.  S.)  315,  Ann.  Cas.  1912  B 

V.  Pacific  Crude  Oil  Co.,  146  Cal.  184,  478,  51  So.  808;  Liebke  v.  Knapp,  79 

79  Pac.  83«.  Ho.  22, 49  Am.  Bep.  212;  Kraft-Holmes 

il^Lindsey  v.  Pasco  Power  ft  Water  Grocery  Co.  v.  Crow,  36  Mo.  App.  288; 

Co.,  203  Fed.  251.  State    v.    Wood,    13    Mo.    App.    139; 

46McBride  v.  Farrington,  131  Fed.  I^arocque  v.  Beauchemin,  [1897]  App. 

797,  aff'd  149  Fed.  114;  Joseph  Ban-  Cas.  358;  In  re  Wragg,  [1897]  1  Ch. 

croft  ft  Sons  Co.  v.  Bloede,  106  Fed.  796;  Spargo's  Case,  8  Ch.  App.  407; 

396,  52  L.  B.  A.  734,  certiorari  denied  Drummond'e    Case,  4  Ch.   App.    772; 

181  U.  e.  620,  45  L.  Ed.  1031   (mem.  Coate's  Case,  L.  B.  17  Eq.  169. 

dec.) ;  Lester  v.  Bemis  Lumber  Co.,  71  ••  Drummond  's  Case,  4  Ch.  App.  .772, 

Ark.   379,   74   S.   W.   518;   Maine   v.  quoted  with  approval  in  Van  Cleve  ▼. 
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substance,  ''rests  upon  the  common-sense  idea  that  the  statute  does 
not  exatt  of  the  company  the  barren  form;  the  idle  ceremony,  of  tak- 
ing a  check  from  the  shareholder  for  the  value  of  his  stock  with  one 
hand,  and  giving  him  simultaneously  with  the  other  a  check  for  the 
same  amount  for  the  property  which  it  is  authorized  to  purchase  from 
him."**  The  word  **cash''  under  such  circumstances  is  deemed  to 
have  been  used  as  a  term  meaning  the  opposite  of  credit,  and  not  to 
designate  the  medium  of  payment.** 

It  has  been  held  that  where  the  statute  provides  that  subscriptions 
''must  be  payable  in  money,"  a  subscription  by  which  it  is  agreed  that 
land  shall  be  conveyed  to  the  corporation  in  payment  is  prohibited 
and  unenforceable.**  And  also  that  where  the  charter  requires  pay- 
ment in  money,  an  agreement  that  the  subscriber  may  pay  in  goods,*^ 
or  in  land,**  will  be  considered  as  a  fraud  upon  the  other  stockholders 
and  corporate  creditors,  and  that  the  subscriber  will  be  required  to 
pay  in  money.  But  there  is  authority  to  the  effect  that  stock  may  be 
paid  for  in  labor  or  property  even  where  the  statute  requires  the  cor- 
porators to  certify  in  the  articles  of  incorporation  that  a  designated 
proportion  of  the  stock  has  been  actually  paid  up  in  lawful  money  of 
the  United  States.**  And  also  that  a  provision  requiring  payment  in 
money  is  satisfied  by  applying  the  amount  of  a  debt  due  by  the  cor- 
poration in  payment  of  his  subscription.*'' 


Berkey,  143  Mo.  109,  42  L.  B.  A.  593, 
44  S.  W.  743;  Garrett  v.  Kansas  City 
Coal  Min.  Co.,  113  Mo.  330,  35  Am.  St. 
Bep.  713,  20  S.  W.  965;  Licbke  v. 
Enapp,  79  Mo.  22,  49  Am.  Bep.  212. 

ftl  6herwood,  J.,  in  Liebke  v.  Knapp, 
79  Mo.  22,  49  Am.  Bep.  212. 

ftf  The  word  'cash'  has  a  number 
of  meanings,  as  will  appear  from  an 
examination  of  the  authorities,  and  in 
sales  is  frequently  used  as  a  term 
meaning  the  opposite  of  credit.  The 
particular  meaning  to  be  attributed  to 
this  word  must  therefore  be  ascer- 
tained from  the  context  in  which  it  is 
used.  This  section  of  the  charter 
*  ♦  •  provides  that  stock  'may  be 
paid  for  in  cash  or  in  monthly  install- 
ments,' etc.,  thus  providing  in  terms 
for  a  sale  either  for  cash  or  on  credit; 
and  it  is  manifest  from  this  contention 
that  the  word  'cash'  is  used,  not  to 


designate  the  medium  of  payment,  but 
as  a  term  meaning  the  opposite  of 
credit."  Lee  v.  Cutrer,  96  Miss.  355, 
27  L.  B.  A.  (N.  S.)  315,  Ann.  Gas. 
1912  B  478,  51  So.  808. 

M  Knox  V.  ChildersbuTg  Land  Co.,  86 
Ala.  180,  5  So.  578.  . 
*  Where  the  statute  provides  that 
"nothing  but  money  shali  be  consid- 
ered as  payment  of  any  part  of  the 
capital  stock,"  an  agreement  to  issue 
stock  for  patents  is  illegal  and  unen- 
forceable. Maine  v.  Butler,  130  Mass. 
196. 

M  Henry  v.  Vermillion  ft  A.  B.  C6., 
17  Ohio  187. 

51^  Noble  V.  Callender,  20  Ohio  St. 
199. 

W  Berry  v.  Bood,  168  Mo.  316,  67 
S.  W.  644. 

»7Veeder  v.  Mudgett,  95  N.  Y.  295. 

See  also  §  3515,  inf  rs. 
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The  effect  of  provisions  requiring  payment  in  cash  or  in  money  on 
the  right  to  take  notes  for  stock  will  be  considered  in  a  subsequent 
section.** 

It  has  been  held  that  a  provision  authorizing  lands  to  be  considered 
as  payment  does  not  authorize  leaseholds  to  be  so  considered,**  and 
that  a  provision  authorizing  the  issuing  of  stock  for  ^'real  estate  or 
leases  thereof"  does  not  authorize  the  acceptance  of  options  on  real 
estate  for  stock.** 

The  fact  that  a  corporation,  because  of  charter  or  statutory  provi- 
sions, has  no  power  to  receive  subscriptions  payable  in  property  or 
services,  as  where  subscriptions  are  required  to  be  payable  in  cash, 
does  not  prevent  the  corporation,  after  it  is  formed,  from  accepting 
payment  in  property  or  services  needed  in  its  business,  if  the  trans- 
action is  free  from  fraud,  and  the  value  of  the  property  or  services  is 
such  as  to  make  them  a  fair  equivalent  of  cash.*^ 

A  provision  that  no  corporation  shall  issue  stock  except  for  money 
paid,  labor  done  or  property  actually  received  does  not  operate  to 
confer  power  on  corporations  to  take  property  in  payment  for  stock, 
or  affect  the  character  of  the  property  which  it  may  so  take,  but  is 
rather  in  the  nature  of  a  limitation  on  their  powers  restraining  them 
from  issuing  stock  having  only  a  fictitious  value.**  The  effect  of  such 
a  provision  on  the  right  to  take  notes  in  payment  for  stock  will  be 
considered  la  a  subsequent  section.** 

It  is  sometimes  provided  that  not  more  than  a  specified  percentage 
of  each  subscription  may  be  paid  in  property.** 


ftt  See  I  3512  et  seq.,  infra. 

MBasshor  v.  Dressel,  34  Md.  503. 

SOThis  is  true  even  though  the  op- 
tions are  * '  in  hand,  * '  and  it  is  paitieu- 
larly  true  where  the  options  are  not 
owned  by  the  persons  to  whom  the 
stock  is  issued  at  the  time,  but  they 
merely  have  them  "in  view.*'  Hob- 
good  V.  Ehlen,  141  N.  O.  344,  63  6.  £. 
867. 

6IO06  y.  East  ft  W.  B.  Co.,  52  Fed. 
531;  Knox  v.  Childersburg  Land  Co., 
86  Ala.  180,  5  80.  578;  Frenkel  v.  Hud- 
son, 82  Ala.  158,  60  Am.  Bep.  736,  2  60. 
758;  Boston,  B.  &  (3t,  B.  Co.  v.  WeUing- 
ton,  113  Mass.  79;  Beach  v.  Bmitb,  30 
N.  T.  116. 

6SSuch  a  provision  does  not  author- 
ize the  corporation  to  accept  stock  in 


another  corporation  in  payment  of  a 
subscription.  Lester  v.  Bemis  Lumber 
Co.,  71  Ark.  379,  74  S.  W.  518. 

6S8ee  §3512  et  seq.,  infra. 

64  A  charter  provision  that  the  capi- 
tal stock  shall  be  a  specified  amount 
-which  shall  be  divided  into  a  specified 
number  of  shares  of  $100  each,  ''which 
shall  be  paid  in  cash  except  that  one- 
half  of  the  capital  stock  or  less  may  bo 
paid  in  property,  labor  or  services," 
means  that  half  of  each  subscriber's 
subscription  must  be  paid  in  money 
and  that  the  other  half  may  be  paid 
in  property,  and  not  merely  that  one- 
half  of  the  entire  authorized  capital 
stock  of  the  company,  without  refer- 
ence to  individual  subscriptions  there- 
to, may  be  paid  for  in  property  and 
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In  some  states  leave  to  issue  stock  for  property  is  required  to  be 
obtained  from  a  designated  public  official  or  board,^  or  the  company 
is  required  to  file  with  a  designated  public  officer  a  statement  show- 
ing the  prices  paid  or  to  be  paid  for  labor  or  property  for  which  stock 
is  issued.^  And  in  others  the  statute  requires  a  previous  authoriza* 
tion  by  the  stockholders  before  property  can  be  received  in  payment 
of  subscriptions.*^  But  where  an  agreement  to  pay  in  property  has 
been  fully  executed  on  both  sides,  the  corporation  cannot  question  its 
validity  on  the  ground  that  it  was  not  authorized  by  the  stockholders, 


that  such  half  may  foe  mibscrifoed  for 
by  one  subscrifoer  and  the  whole  of  his 
subscription  paid  for  in  property  other 
than  money.  Hence  it  is  not  permis- 
sible for  a  subscriber  to  turn  over  a 
patent  to  the  company  as  full  payment 
of  his  own  and  other  subscriptions. 
Stemple  v.  Bruin,  57  Fla.  173,  49  So. 
151. 

6(Iowa  Code  Snpp.  1907,  1 1641b, 
requires  the  corporation  to  first  obtain 
permission  from  the  executive  council 
of  the  state,  who  are  required  to  ascer- 
tain and  fix  the  value  of  the  property 
to  be  received.  Sykes  v.  Pure  Pood 
Cider  Co.,  157  Iowa  601,  138  N.  W. 
554;  First  Nat.  Bank  of  Ottumwa  v. 
Fulton,  156  Iowa  734,  137  N.  W.  1019. 

Mass.  Bev.  Laws,  e.  110,  1 144,  pro- 
vides that  if  the  capital  ds  to  be  paid 
by  a  conveyance  of  property,  a  state- 
ment must  be  filed  with  the  secretary 
of  the  commonwealth  setting  forth  the 
property  conveyed  in  such  detail  as  is 
satisfactory  to  the  commissioner  of 
corporations,  and  indorsed  with  a  cer- 
tificate signed  by  him  that  he  is  satis- 
fied that  the  valuation  put  upon, that 
property  is  a  fair  and  reasonable  one. 
Harvey-Watts  Co.  v.  Worcester  Um- 
brella Co.,  193  Mass.  138,  78  N.  E.  886. 

66  The  Pennsylvania  statute  contains 
such  a  requirement  in  respect  to  rail- 
road companies.  Act  May  7,  1887,  P. 
L.  94.  Tetter  v.  Delaware  Valley  B. 
Co.,  206  Pa.  485,  56  Atl.  57. 

The   remedy   for   violation   of  this 


provision  by  proceedings  by  the  attor- 
ney general,  given  by  f  4  of  the  act, 
is  exclusive,  and  a  stockholder  cannot 
maintain  a  suit  to  have  stock  issued 
without  complying  with  it,  declared 
invalid.    Id. 

87  Maryland  Code  1888,  art.  23,  f  69, 
that  subscriptions  in  land  "shall  not 
be  80  received  unless  the  sitaie  shall 
have  been  previously  authorized  by 
the  stockholders  assembled  in  general 
meeting,  pursuant  to  call,  to  consider 
the  propriety  of  receiving  the  said 
subscription  and  of  fixing  the  terms 
upon  which  it  shall  be  received. 'J 

Where  at  the  organization  meeting, 
at  which  a  majority  of  the  stockhold- 
ers was  present,  and  a  majority  of 
the  stock  was  represented,  it  was  an- 
nounced that  unless  certain  property 
was  accepted  as  payment  on  a  sub- 
scription, the  company  could  not 
legally  be  organized,  and  the  subscrib- 
ers thereupon,  without  objection,  pro- 
eeeded  to  organize  the  company,  it 
was  held  that  they  thereby  accepted 
such  property  as  a  cash  payment,  and 
that,  while  the  state  might  have  ob- 
jected, the  corporation  could  not  do  so, 
no  rights  of  creditors  being  involved. 
Southern  Trust  &  Deposit  Co.  v.  Yeat- 
man,  134  Fed.  810,  aff 'g  130  Fed.  798. 

The  presence  of  all  of  the  stock- 
holders at  the  meeting  does  away  with 
the  necessity  for  notice  of  the  meeting. 
Tompkins  v.  Sperry,  Jones  ft  Co.,  96 
Md.  560,  54  Atl.  254. 
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especially  whei^p  it  has  exercised  acts  of  ownership  over  the  property 
for  a  long  period  of  time,  and  does  not  undertake  to  avoid  the  con- 
tract until  after  conditions  have  changed  and  it  has  become  impossible 
to  restore  the  status  quo.*^  In  any 'event  the  corporation  cannot  recover 
the  amount  of  such  a  subscription  in  money,  since  as  between  it  and 
the  subscriber,  the  subscription  agreement,  if  binding  at  all,  is  bind- 
ing in  its  entirety,  and  the  corporation  cannot  demand  its  enforcement 
save  upon  the  agreed  terms.** 

Under  some  statutes  where  subscriptions  are  made  in  property,  the 
articles  of  incorporation  are  required  to  contain  a  description  of  such 
property  with  a  statement  of  its  fair  cash  valued*  But  a  failure  to 
comply  with  such  a  requirement  will  not  render  a  payment  in  prop- 
erty void,  or  prevent  the  subscriber  from  being  entitled  to  credit  for 
the  amount  so  paid,  in  the  absence  of  any  provision  to  that  effect  in  the 
statuteJ^  It  is  sometimes  proyided  that  all  payments  must  be  made 
in  money  unless  it  is  stated  in  the  charter  that  the  capital  stock  or 
some  designated  portion  thereof  shall  be  payable  in  property,  labor 
or  services.''* 

It  is  sometimes  provided  that  certificates  must  have  indorsed  on  the 
face  thereof  what  amount  or  portion  of  the  par  value  has  been  paid 
to  the  corporation,  and  whether  such  payment  was  made  in  money 
or  property ;''•  or  that  the  words  *' issued  for  property"  must  be 
stamped  on  the  face  of  the  certificate  when  such  is  the  case7* 


§  3606.  —  Fjaymeiit  in  services.    A  corporation  may  issue  «tock 
to  employees  or  others  in  payment  for  services  rendered  to  it,'*  as,  for 


6t  Southern  Trust  ft  Deposit  Co.  t. 
Teatman,  134  Fed.  810,  aff 'g  130  Fed. 
798. 

686outhem  Trust  &  Deposit  Co.  v. 
Teatman,  134  Fed.  810,  aS'g  130  Fed. 
798. 

70  Utah  Comp.  Laws  1907,  §  316,  con- 
tains such  requirements,  and  further 
provides  that  except  in  the  ease  of 
eorporations  organized  for  mining  or 
irrigation  purposes,  such  statements 
must  be  supplemented  bj  affidavits  of 
three  persons  to  the  effect  that  they 
know  the  property  alid  that  it  is  rea- 
eonablj  worth  the  amount  in  cash  for 
-which  it  was  accepted  by  the  corpora- 
tion. Union  Pac.  B.  Co.  v.  Blair,  48 
Utah  38,  156  Pac.  948. 


71  Union  Pac.  It.  Co.  t.  Blair,  48 
Utah  38,  156  Pac.  948. 

f9  Stemple  v.  Bruin,  57  Fla.  173,  49 
Bo.  151. 

7S  Iowa  Code  1897,  §  1627.  Failure 
to  comply  with  this  provision  does  not 
invalidate  the  certificates.  French  v. 
Noiih western  Laundry,  132  Iowa  81, 
107  N.  W.  430. 

74  N.  J.  Rev.  St.  1877,  p.  186,  |  55, 
contained  such  a  requirement,  but 
there  is  no  such  requirement  in  the  law 
of  1896.  6ee  Easton  Nat.  Bank  v. 
American  Brick  &  Tile  Co.,  70  N.  J. 
Eq.  722,  64  Atl.  1095,  aff 'g  69  N.  J.  Eq. 
326,  60  Atl.  54. 

ft  Arkaiuas.  Harriage  v.  Daley,  121 
Ark.  23,  180  8.  W.  333. 
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example,  for  the  services  of  a  superintendent ;  ''^  or  for  services  of  an 
agent  in  procuring  subscriptions  to  its  capital  stock  ;^  or  for  the 
services  of  its  president  in  procuring  options  on  land  and  agreements 
to  convey  land  to  the  company,''*  or  for  the  services  of  an  attorney.'* 
And  a  corporation  finding  it  necessary  to  borrow  money  for  the  pur- 
poses of  its*  business  may  issue  stock  in  payment  for  services  in  pro- 
curing a  loan  for  it.*^  But  an  agreement  to  issue  stock  in  payment 
for  services  rendered  to  a  third  person  individually  is  unenforceable.** 
Where  the  statute  prohibits  the  issuance  of  stock  except  for  money 
paid,  labor  done  or  property  actually  received,  it  has  been  held  that 
the  only  work  or  service  for  which  the  issuance  of  stock  is  authorized 
is  work  or  services  performed  before  the  stock  is  issued,**  and  that  it 
cannot  be  issued  for  work  or  services  to  be  performed  in  the  future.** 


CWifonia.  Oortelyou  v.  Imperial 
Land  Co.,  156  Cal.  373,  104  Pac.  695; 
Ellsworth  Y.  National  Home  &  Town 
Builders,  33  Gal.  App.  1,  164  Pac.  14; 
Turner-  v.  Fidelity  Loan  Concern,  2 
Cal.  App.  122,  83  Pac.  62,  70. 

Golorado.  Arapahoe  Cattle  &  Land 
Co.  y.  Stevens,  13  Colo.  534,  22  Pac. 
S23;  Calivada  Colonization  Co.  v. 
HayjB,  119  Fed.  202. 

DeUware.  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — ^ 
101  Atl.  879. 

IUinol&  Lake  St.  El.  B.  Co.  ▼. 
Ziegler,  99  Fed.  114,  construing  the 
Illinois  Constitution. 

Mlimefiota.  Bandall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn. 
268,  43  L.  B.  A.  (N.  S.)  706,  139  N. 
W.  606. 

MLaaouri.  Yogeler  v.  Punch,  205 
Mo.  558,  103  S.  W.  1001. 

New  Jersey.  Clevenger  v.  Moore, 
71  N.  J.  L.  148,  58  Ati.  88;  Vineland 
Grape  Juice  Co.  v.  Chandler,  80  N. 
J.  £q.  437,  Ann.  Cas.  1914  A  679,  85 
Atl.  213.  See  also  Porch  v.  Agnew 
Co.,  70  N.  J.  Eq.  328,  61  Atl.  721. 

TamiMsee.  Doak  v.  Stahlman,  68 
S.  W.  741. 

"  'Work  done'  iA  an  equivalent  for 
money."  John  W.  Cooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  Ch.  — , 
101  Atl.  879. 


Other  stockholders  cannot  complain 
of  the  action  of  the  directors  in  sur- 
rendering to  a  stockholder  his  note 
given  for  stock  in  fuU  discharge  of 
his  valid  claim  for  services  exceeding 
in  value  the  value  of  the  stock.  Jones 
V.  Johnson,  86  Kf.  530,  6  S.  W.  682. 

See  also  8  3502,  supra. 

78  Chater  v.  San  Francisco  Sugar  Be- 
fining  Co.,  19  Cal.  219,  where  it  was 
held  that  performance  of  the  services 
(the  agreement  being  for  a  term  of 
years)  was  not  a  condition  precedent 
to  the  right  to  the  stock. 

TT  Cincinnati,  I.  &  C.  B.  Co.  v. 
Clarkson,  7  Ind.  595. 

7t  Calivada  Colonization  Co.  v. 
Hays,  119  Fed.  202. 

79  Turner  v.  Fidelity  Loan  Concern, 
2  Cal.  App.  122,  83  Pac.  62,  70;  Lee  v. 
Cutrer,  96  Miss.  355,  27  L.  B.  A.  (N. 
S.)  315,  Ann.  Cas.  1912  B  478,  51  So. 
808;  Yogeler  v.  Punch,  205  Mo.  558, 
103  S.  W,  1001. 

M  Arapahoe  Cattle  &  Land  Co.  v. 
Stevens,   13   Colo.   534,   22   Pac.   823. 

ilBogers  v.  Gladiator  Gold  Mining 
&  Milling  Co.,  21  S.  D.  412,  113  N. 
W.  86. 

ts  Stevens  v.  Episcopal  Church  His- 
tory Co.,  140  N.  Y.  App.  DiV.  670, 
125  N.  Y.  Supp.  573. 

tt  John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  —  Del.  Ch.  — ,  101  AtL  879; 
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But  there  is  authority  to  the  contrary*^  .  It  has  also  been  held  that 
sneh  a  provision  has  reference  to  labor  performed  for  the  company 
after  its  incorporation,  and  does  not  embrace  services  in  promoting 
the  corporation.** 


Lothrop  V.  Goudeau,  —  La.  — ,  76  So. 
794;  Shaw  ▼.  Ausaldi  Co.,  Inc.,  —  N. 
Y.  App.  Div.  — ,  166  N.  Y.  Supp.  872; 

B.  So  G;  Electrical  Const.  Co.  v.  Owen, 
176  N.  Y.  App.  Div.  399,  163  N.  Y. 
6npp.  31;  Morgan  v.  Bon  Bon  Co.,  165 
N.  Y.  App.  Div.  89,  150  N.  Y.  Supp. 
668 ;  Hobgood  v.  Lhlen,  141  N.  C.  344, 
63  8.  £.  857. 

Stock  cannot  lawfully  be  issued  to  a 
person  for  services  to  be  performed 
as  president  of  the  corporation  for  the 
ensuing  year  after  his  election.    B.  & 

C.  Electrical  Const.  Co.  v.  Owen,  176 
N.  Y.  App.  Div.  399,  163  N.  Y.  Supp. 
31. 

''This  requirement  cannot  be  satis- 
fied by  the  purchase  of  an  executory 
contract  for  the  performance  of  serv- 
ices in  future.''  Stevens  v.  Episcopal 
Church  History  Co.,  140  N.  Y.  App. 
Div.  570,  125  N.  Y.  Supp.  573. 

''It  may  be  true,  a^'  between  the 
corporation  and  a  stockholder,  that 
shares  may  be  issued  for  services  to 
be  performed,  though  even  that  is 
doubtful.  •  *  *  But  when  the  in* 
terests  of  creditors  are  affected  'work 
done'  should  not  include  prospective 
labor  BB  an  equivalent  for  money  in 
exchange  for  shares  of  stock.  By  a 
strict  construction  'work  done'  does 
not  include  work  to  be  done,  or  work 
done  and  to  be  done."  John  W. 
Cooney  Co.  v.  Arlington  Hotel  Co., 
—  Del.  Ch.  — ,  101  Atl.  879. 

In  Vineland  Grape  Juice  Co.  v. 
Chandler,  80  X.  J.  £q.  437,  Ann.  Cas. 
1914  A  679,  85  Atl.  213,  it  is  said  that 
it  is  at  least  doubtful  whether  stock 
may  be  ia9ued  in  anticipation  of  work 
and  labor  afterwards  to  be  performed 
or  services  afterwards  to  be  rendered. 

Even  if  stock  cannot  lawfully  be 
issued  in  anticipation  of  work  or  serv- 


ices to  be  performed  in  the  future, 
"when  it  is  issued  and  the  work  and 
labor  are  /subsequently  performed,  or 
the  services  rendered,  and  they  are 
equal  in  value  to  the  par  value  of  the 
stock  which  has  been  issued  in  pay- 
ment therefor,  it  does  not  lie  in  the 
mouth  of  the  corporation  to  attack  the 
transaction  in  a  court  of  equity,  with- 
out at  the  same  time  tendering  itself 
ready  to  pay  to  the  parties  to  whom 
the  stock  was  i3sued,  or  to  their  as- 
signs, the  full  value  of  the  work  done 
or  services  rendered  for  its  benefit." 
Vineland  Grape  Juice  Co.  v.  Chandler, 
80  N.  J.  Eq.  437,  Ann.  Cas.  1914  A 
679,  86  Atl.  218. 

M  Shannon  v.  Stevenson,  173  Pa.  St. 
419,  34  AtL  218. 

In  Vogeler  v.  Punch,  205  Mo.  558, 
103  S.  W.  1001,  it  was  held  that  serv- 
ices rendered  and  to  be  rendered  by 
an  attorney  were  a  sufficient  conMdera- ' 
tion  for  stock  issued  to  him. 

Such  a  provision  "does  not  prevent 
payment  for  labor  or  services  bona 
fide  to  be  thereafter  rendered,  any 
more  than  it  prevents  contracts  to 
pay  in  advance  for  property  to  be 
furnished."  Shannon  v.  Stevenson, 
173  Pa.  St.  419,  34  Atl.  218. 

t5Shaw  V.  Ansaldi  Co.,  Inc.,  —  N. 
Y.  App.  Div.  — ,  165  N.  Y.  Supp. 
872;  Lamphear  v.  Lang,  157  N.  Y. 
App.  Div.  306,  141  N.  Y.  Supp.  967; 
6toven3  v.  Episcoj^al  Church  History 
Co.,  140  N.  Y.  App.  Div.  570, 125  N.  Y. 
Supp.  573;  Herbert  v.  ]>uryea,  34  N. 
Y.  App.  Div.  478,  54  N.  Y.  Supp.  311, 
aff'd  164  N.  Y.  596,  58  N.  E.  1088. 
See  also  John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  —  Del.  Ch.  — ,  101  Atl. 
879. 

"Services  rendered  in  bringing  a 
corporation  into  existence  are  neither 
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A  corporation  cannot,  at  least  as  against  creditors  or  dissenting 
stockholders,  issue  its  stock  to  a  person  as  a  gift  for  his  influence  and 
recommendation;^  nor  merely  for  the  use  of  his  name  in  the  name 
of  the  corporation,*''  or  as  a  director.**  But  it  may  issue  stock  to  a 
person  in  consideration  of  his  giving  up  a  position  with  another  person 
or  company,  and  becoming  its  president  or  manager.**  And  it  has 
been  held  that  a  baok  may  issue  stock  to  a  person  in  consideration  of 
his  acting  as  a  director  and  agreeing  that  a  firm,  of  which  he  is  a 
member,  will  give  the  bank  all  their  business  and  use  their  influence 
in  its  favor.*^ 

An  agreement  to  secure  customers  and  business  for  the  corporation 
cannot  be  regarded  as  property  or  its  equivalent,  where  the  successful 
termination  of  the  projected  enterprise  is  problematical,  and  it  cannot 
be  said  with  reasonable  certainty  that  any  substantial  advantage  or 
benefit  will  inure  to  the  corporation.*^ 

§  3506.  —  General  nature  of  property  that  may  be  taikeo.    The 

property  which  a  corporation  may  accept  in  exchange  for  its  stock 
must  be  of  a  kind  which  the  corporation  may  lawfully  acquire  and  hold 
in  carrying  out  the  purposes  of  its  incorporation,**  and  which  is  nec- 


caah  nor  property."  Herbert  v. 
Duryea,  34  N.  Y.  App.  Div.  478,  54  N. 
Y.  Supp.  311,  aff'd  164  N.  Y.  596, 
58  N.  E«  1088. 

Where  all  of  the  then  stockholderB 
agree  that  stock  may  be  issued  to  pro- 
moters for  their  services  in  promoting 
and  organizing  the  corporation,  and 
no  question  as  to  the  rights  of  sub- 
sequent stockholders  is  involved,  the 
corporation  may  legally  issue  such 
3tock,  and  its  issuance  must  be  deemed 
to  have  been  upon  sufficient  considera- 
tion. FitzpatricTt  v.  O  'Neill,  43  Mont. 
552,  Ann.  Cas.  1912  C  296,  118  Pac. 
273. 

As  to  the  liabilfty  of  the  corpora- 
tion for  services  and  expenses  of  pro- 
moters generally,  see  f  164,  supra. 

86  Peninsular  Sav.  Bank  of  Detroit 
V.  Black  Flag  Stove  Polish  Co.,  105 
Mich.  535,  63  N.  W.  514. 

•T  Webster  v.  Webster  Refining  Co., 
36  Okla.  168,  47  L.  R.  A.  (N.  S.)  697, 
128  Pac.  261. 

M  Randall  Printing  Co.  y.  Sanitas 


Mineral  Water  Co.,  120  Minn.  268,  43 
L.  R.  A.  (N.  S.)  706,  139  N.  W.  606. 

99  Shannon  v.  Stevenson,  173  Pa.  St. 
419,  34  Atl.  218. 

MRich  V.  State  Nat.  Bank,  7  Neb. 
201,  29  Am.  Rep.  382. 

91  Holman  v.  Thomas,  171  Fed.  219. 

9S  Joseph  Bancroft  &  Sons  Co.  v. 
Bloede,  106  Fed.  396,  52  L.  R.  A.  734, 
certiorari  denied  181  U.  S.  620,  45  L. 
£d.  1031  (mem.  dec.)  ;  Lester  y.  Bemis 
Lumber  Co.,  71  Ark.  379,  74  S.  W. 
518;  Stevens  y.  Episcopal  Church  His- 
tory Co.,  140  N.  Y.  App.  Div.  570, 
125  N.  Y.  Supp.  573;  Sargent  v. 
American  Bank  &  Trust  Co.,  80  Ore. 
16,  156  Pac.  431,  154  Pac.  759;  Mac- 
beth v.  Banfield,  45  Ore.  553,  106  Am. 
St.  Rep.  670,  78  Pac.  693.  See  also 
In  re  Waterloo  Organ  Co.,  134  Fed. 
341,  rev'g  128  Fed.  517. 

Maryland  Code  1888,  art.  23,  (69, 
provides  that  the  property  must  be 
"such  as  it  is  proper  that  the  said 
corporation  shall  own  for  the  advance- 
ment of  the  purposes  for  which  it  was 
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essary  or  proper  for  it  to  own  in  carrying  on  its  business^^  It  cannot 
lawfully  issue  stock  for  property  which  its  charter  does  not  authorize 
it  to  acquire,  or  for  property  acquired  for  an  unauthorized  purpose.** 


incorporated. ' '  Southern  Trust  &  De- 
posit Co.  V.  Yeatman,  134  Fed.  SIO, 
aff'g  130  Fed.  79S. 

The  New  York  statute  provides 
that  the  property  mu3t  be  "for  the 
use  and  lawful  purposes"  of  the  cor- 
poration. Bafferty  v.  Buffalo  City 
Gas  Co.,  37  N.  Y.  App.  Div.  618,  56 
N.  Y.  Supp.  288. 

M  Holcombe  v.  Trenton  W4iite  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
aff'd  82  N.  J.  Eq.  364,  91  Atl.  1069; 
See  V.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843;  Stevens  v.  Episcopal 
Church  History  Co.,  140  N.  Y.  App. 
Div.  570,  125  N.  Y.  Supp.  573;  Powell 
v.  Murray,  3  N.  Y.  App.  Div.  273,  38 
N.  Y.  Supp.  233,  aff'd  157  N.  Y.  717, 
53  N.  E.  1130. 

The  property  must  be  of  the  kind 
or  character  in  which  the  corporation 
deals  or  which  it  requires  in  its  busi- 
ness. Union  Pac.  B.  Co.  v.  Blair,  48 
Utah  38,  156  Pac.  948. 

Pub.  Acts  1907,  Act  No.  146,  §2, 
specifically  provides  that  only  such 
property  shall  be  taken  as  the  pur- 
poses of  the  corporation  shaU  require. 
Brown  v.  Weeks,  —  Mich.  — ,  161  N. 
W.  945. 

•4  Powell  V.  Murray,  3  N.  Y.  App. 
Div.  274,  38  N.  Y.  Supp.  233,  aff 'd  157 
N.  Y.  717,  53  N.  E.  1130. 

Where  a  manufacturing  corporation 
organized  for  the  manufacture  of  elec- 
tric lamp  appliances  and  other  articles 
connected  with  electric  machinery  is- 
sued stock  to  individuals  in  exchange 
for  an  assignment  from  them  to  it  of 
a  contract  with  a  foreign  corporation, 
by  which  they  had  acquired  the  ex- 
clusive right  to  sell  its  product  in  the 
3tate  and  elsewhere,  it  was  held  that 
the  contract  was  ultra  vires,  as  the 
business  proposed  to  be  carried  on 
under  it  was  foreign  to  the  business 


for  which  the  corporation  was  created, 
and  that  the  purchase  of  the  contract 
was  not  a  purchase  of  property  neces- 
sary to  its  business,  within  a  statute 
aUowing  such  a  purchase,  and  pay- 
ment of  the  price  in  stock,  and  ex- 
empting the  holders  from  liability  to 
any  further  payments.  Powell  v. 
Murray,  3  N.  Y.  App.  Div.  273,  38 
N.  Y.  Supp.  233,  aff'd  157  N.  Y.  717, 
53  N.  E.  1130. 

A  corporation  cannot  issue  3tock  for 
a  patent  to  enable-  it  to  engage  in 
business  in  territory  outside  the  terri- 
tory to  which  it  is  restricted  by  its 
articles  of  incorporation,  at  least  with- 
out the  consent  of  all  the  stock- 
holders. Kimf>all  v.  New  England 
Boiler  Grate  Co.,  69  N.  H.  485,  45  Atl. 
253. 

A  corporation  for  the  purpose  of 
manufacturing  and  supplying  electric- 
ity for  lighting,  heating  and  power 
cannot  issue  its  stock  for  electric  light 
plants  acquired  for  the  purpose  of 
sale.  Montgomery  v.  Brush  Elec.  Il- 
luminating Co.,  48  N.  Y.  App.  Div. 
12,  62  N.  Y.  Supp.  606,  aff'd  168  N. 
Y.  657,  61  N.  B.  1131. 

A  bank  has  no  authority  to  take 
real  estate  in  payment  of  subscrip- 
tions, where  the  statute  expressly  pro- 
hibits the  purchase  of  real  estate  by 
banks  except  for  use  in  its  business, 
-and  under  certain  special  circum- 
stances. Sargent  v.  American  Bank 
&  Trust  Co.,  80  Ore.  16,  156  Pac.  431, 
154  Pac.  759.  See  also  Coddington  v. 
Canaday,  157  Ind.  243,  61  N.  E. 
567. 

The  prohibition  in  the  New  York 
Stock  Corporation  Law  against  the  is- 
sue of  stock  by  a  corporation,  except 
for  property  actually  received  for  its 
** lawful  purposes,'*  does  not  restrict 
a  corporation,  organized  to  manufac- 
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The  property  must  be  of  a  substantial  nature,  having  a  pecuniary 
value  capable  of  ascertainment,^  and  must  be  something  real  and 
tangible  as  distinguished  from  something  constructive  or  speculative ;  ^ 
and  it  has  been  held  that  it  must  be  of  such  a  character  that  it  can  be 
delivered  to  the  corporation,  instead  of  being  merely  communicated 
to  its  officers  or  employees.^  It  must  also  be  such  as  is  capable  of 
being  applied  to  the  payment  of  debts  and  of  distribution  among  the 
stockholders.^  And  it  is  sometimes  specifically  provided  by  statute 
that  only  such  property  may  be  taken  for  stock  as  can  be  sold  and 
transferred  by  the  corporation,*^  and  as  shall  be  subject  to  levy  and 
sale  on  execution,  or  other  process  issued  out  of  any  court  having 
competent  jurisdiction,  for  the  satisfaction  of  any  judgment  or  decree 
against  the  corporation.^ 


ture,  8eU  and  distribute  gas,  ezclu- 
sively  to  the  object  thus  expressed; 
but  it  may  issue  its  stock  iu  exchange 
for  all  the  stock  of  another  gas  com- 
pany, if  the  transaction  is  otherwise 
permissible.  Baiferty  v.  Buffalo  City 
Ga3  Co.,  37  N.  Y.  App.  Div.  618,  56 
N.  Y.  Supp.  288.  In  the  course  of  its 
opinion  in  this  case  the  court  says, 
with  reference  to  the  words  lawful 
purposes:  ''They  are  very  general,  and 
would  seem  primarily  to  mean  pur- 
poses not  foreign  to  the  business  of 
the  corporation,  and  such  as  are  not 
disconnected  with  the  lawful  manage- 
ment of  that  business.  *  •  *  The 
words'  'lawful  purposes'  are  not  to  be 
construed  with  the  narrow  restriction 
which  would  apply  them  exclusively 
to  the  object  for  which  the  corpora- 
tion was  created,  namely,  the  manu- 
facture and  sale  and  distribution  of 
gas.  If  the  proposed  transaction  is 
otherwise  legal,  we  should  construe  it 
to  be  within  the  lawful  purposes  of 
the  corporation,  the  statute  permitting 
the  purchase  to  be  made. ' ' 

See  also  Southwestern  Portland  Ce- 
ment Co.  V.  Latta  ft  Happer,  —  Tex. 
Civ.  App.  — ,  193  S.  W.  1115,  where  it 
was  held  that  the  purchase  of  prop- 
erty in  another  state  was  not  ultra 
vires. 

M  Stevens  v.  Episcopal  Church  His- 


tory Co.,  140  N.  Y.  App.  Div.  570,  125 
N.  Y.  Supp.  673.  See^also  ScuUy  v. 
Automobile  Finance  Co.,  —  Del.  Ch. 
— ,  101  Atl.  908. 

••  Scully  V.  Automobile  Finance  Co., 

—  Del.  Ch.  — ,  101  Atl.  908;  Holcombe 
V.  Trenton  White  City  Co.,  80  N.  J. 
Eq.  122,  82  Atl.  618,  aff  'd  82  N.  J.  Eq. 
364,  91  Atl.  1069;  See  v.  Heppen- 
heimer,  69  N.  J.  Eq.  36,  61  Atl.  843 ; 
General  Bonding  &  Casualty  Ins.  Co. 
V.  Hosely,  —  Tex.  Civ.  App.  — ,  174 
S.   W.   1031. 

97  0'Bear-Nester  Glass  Co.  v.  An- 
tiexplo  Co.,  101  Tex.  431,  16  L.  B.  A. 
(N.  S.)  520,  130  Am.  St.  Bep.  865, 109 
S.  W.  931,  108  S.  W.  967;  General 
Bonding  &  Casualty  Ins.  Co.  v.  Mosely, 

—  Tex.  Civ.  App.  — ,  174  S.  W.  1031. 
See  also  Scully  v.  Automobile  Finance 
Co.,  —  Del.  Ch.  — ,  101  Atl.  908. 

MSee  Webster  v.  Webster  Befining 
Co.,  36  Okla.  168,  47  L.  B.  A.  (N.  S.) 
697, 128  Pac.  261;  O 'Bear-Nester  GUum 
Co.  V.  Antiexplo  Co.,  101  Tex.  431,  16 
L.  B.  A.  (N.  S.)  520,  130  Am.  St.  Bep. 
865,  109  S.  W.  931,  108  S.  W.  967; 
General  Bonding  &  Casualty  Ins.  Co. 
V.  Mosely,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  1031. 

99  Pub.  Acts  1907,  Act  No.  146,  t  2. 
Brown  v.  Weeks,  —  Mich.  — >  161  N. 
W.  945. 

1  Pub.  Acts  1907,  Act  No.  146,  1 2. 


5818 


(Sh.56] 


Stock  and  Stookhou)ers 


[§  3507 


§3507.  — Patents,  trade-maxkB,  secret  f<mniilae^  ete.  A  corpo- 
ration may  issue  stock  in  exchange  for  patents  or  patent  rights,  or  a 
license  to  use  patents,*  or  for  trade-marks'  which  it  may  use  in  the 
promotion  of  its  corporate  business,  but  not  for  inTentions  or  patents,* 
or  so-called  secret  processes  or  formulae,*  of  no  substantial  value. 


Brown  v.  Weeks,  —  Mich.  — ,  161  N. 
W.  945. 

The  words  "other  process"  in  the 
statute  are  broad  enough  to  include 
decrees  and  order3  of  a  court  of  chan- 
cery, and  hence  this  provision  does  not 
prohibit  the  taking  of  patents,  trade- 
marks, or  the  good-wiU  of  a  business, 
since  they  can  all  be  sold  under  the 
process  of  a  court  of  chancery.  The 
fact  that  good-will  cannot  be  sold 
separately  is  unimportant.  Brown  v. 
Weeks,  —  Mich.  — ,  161  N.  W.  946. 

9  XJtaltad  States.  Humaston  v.  Amer- 
ican Tel.  Co.,  20  Wall.  20,  22  L.  Ed. 
279.  See  Kimbell  y.  Chicago  Hydrau- 
lic Press  Brick  Co.,  119  Fed.  102. 

Alabama.  State  v.  Webb,  110  Ala. 
214,  20  So.  462. 

.    (MIfonila.  Harrison  v.  Armour,  169 
Cal.  787,  147  Pac.  1166. 

IiOoislana.  Edwards  v.  Bringier 
Sugar-Extracting  Co.,  27  La.  Ann.  118. 

MaMachuBetts.  New  Haven  Horse 
l^ail  Co.  V.  Linden  Spring  Co.,  142 
Mass.  349,  7  N.  E.  73. 

Mtchlgan.  Brown  v.  Weeks,  161  N. 
W,  945;  McBryan  v.  Universal  Ele- 
vator Co.,  130  Mich.  Ill,  97  Am.  St. 
Rep.  453,  89  N.  W.  683 ;  Moore  v.  Uni- 
versal Elevator  Co.,  122  Mich.  48,  80 
N.  W.  1016. 

H«w  trexBey.  American  Mutoscope 
Co.  V.  State  Board  of  Assessor^,  70 
N.  J.  L.  172,  56  Atl.  369;  Easton  Nat. 
Bank  y.  American  Brick  &  Tile  Co., 
70  N.  J.  Eq.  722,  64  Atl.  1095,  aff'g 
69  N.  J.  Eq.  326,  60  Atl.  54;  Way  v. 
American  Grease  Co.,  60  N.  J.  Eq.  263, 
44  Atl.  44/. 

K«W  Yoxk.  Skinner  v.  Smith,  134 
N.  Y.  240,  31  N.  E.  911. 

Oragon.  Farrell  v.  Davis,  161  Pae. 
94. 


Pennsylvania.  Act  April  29,  1874, 
i  17,  P.  L.  73,  expressly  provides  that 
full  paid  stock  may  b^  issued  for 
patent  rights  to  the  amount  of  the 
value  thereof.  Finletter  v.  Acetylene 
Light,  Heat  Sb  Power  Co.,  215  Pa.  86, 
64  Atl.  429. 

Wlfloonalii.  Whitehill  v,  Jacobs,  75 
Wis.  474,  44  N.  W.  630. 

In  Mountain  Water  Works  Const. 
Co.  V.  Holme,  49  Colo.  412,  113  Pac. 
501,  a  contract  by  a  corporation  ex- 
tending the  time  of  payment  for  stock 
in  consideration  of  an  assignment  of 
a  patent  to  it  by  the  subscriber  was 
held  to  be  valid. 

«  Brown  v.  Weeks,  —  Mich.  — ^  161 
N.  W.  945. 

4  Payment  for  stock  in  an  invention 
or  patent  right  of  no  ascertained 
value,  and  which  turns  out  to  be 
worthless,  is  not  a  payment  in  money 
or  its  equivalent,  and  is  not  a  good 
payment  as  agaiiuit  creditors.  Gillett 
V.  Chicago  Title  &  Trust  Co.,  230  HI. 
373,  82  N.  E.  891,  aff'g  131  HI.  App. 
66;  Chisholm  v.  Forny,  65  Iowa  333, 
21  N.  W.  664;  Maine  v.  Butler,  130 
Mass.  196;  Van  Cleve  v.  Berkey,  148 
Mo.  109,  42  L.  R.  A.  593,  44  S.  W. 
743;  National  Tube  Works  Co.  v. 
Gilflllan,  46  Hun  (N.  Y.)  248,  aff'd 
124  N.  Y.  302,  26  N.  E.  538;  Tasker 
v.  Wallace,  6  Daly  (N.  Y.)  864.  See 
also  National  Tube-Works  v.  OilflUan, 
124  N.  Y.  302,  26  N.  E.  538,  aff'g  46 
Hun    (N.   Y.)    248. 

The  possibility  of  obtaining  a  pat- 
ent, which  possibly  has  no  commercial 
value,  is  not  a  sufficient  consideration 
for  stock.  State  v.  Webb,  97  Ala. 
Ill,  38  Am.  St.  Rep.  151,  12  So.  377. 

See  also  |  3577,  infra. 

ft  So-called  secret  formulae  were  held 
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So  it  has  been  held  that  a  secret  unpatented  formnla  or  reeipe  for 
the  manufacture  of  a  compound  to  be  mixed  with  gasoline,  kerosene 
and  other  oils  to  prevent  explosions  is  not  property  which  can  be 
taken  for  stock  under  a  provision  that  stock  may  be  issued  for  prop- 
erty actually  received.^  Nor,  under  such  a  provision,  can  stock  be 
issued  for  an  unpatented  process  for  manufacturing  gasoline,  con- 
sisting merely  of  a  method  of  constructing  refineries,  which  is  not 
even  a  secret  process  and  may  be  used  by  any  one  who  knew  it  or 
could  find  it  out  from  the  many  people  who  did  know  it,  and  which 
is  not  shown  to  be  of  actual  valued 

An  assignment  of  a  right  to  use  a  play  which  the  subscriber  is  to 
write  in  the  future,  and  which  right  has  no  market  value,  is  not  a 
sufficient  payment  of  a  subscription.*  Nor  can  stock  legally  be  issued 
in  consideration  of  a  business  idea  of  no  commercial  value,  which  others 
have  used  and  which  any  one  can  use  freely.* 


§3508.  — Mines,  mining  and  oil  leases,  eta     A  mining  com- 
pany may  issue  stock  in  payment  of  a  mine  or  mining  lands,^*  or  a 


not  to  be  a  sufficient  consideration  for 
stock  where  it  appeared  that  ther0 
was  no  such  variation  from  general 
known  formulae  83  to  constitute  any 
secret  process  which  was  of  any  sub- 
stantial value  to  the  corporation,  and 
especially  where  the  evidence  was  in- 
sufficient to  show  that  any  such  formu- 
lae were  delivered  to  the  corporation. 
Berger  v.  National  Architects'  Bronze 
Co.,  173  N.  T.  App.  Div.  680,  160  N. 
Y.  Supp.  331. 

Stock  cannot  legally  be  issued  for 
an  unpatented  formula  for  making 
dyes,  which  is  claimed  to  be  a  secret 
one,  but  which  in  fact  is  well  known 
to  dye  manufacturers,  and  is  of  little 
or  no  value.  Dean  v.  Baldwin,  99  HI. 
App.  582. 

6  0  'Bear-Nester  Glass  Co.  v.  Antiex- 
plo  Co.,  101  Tex.  431,  16  L.  B.  A* 
(K.  S.)  520,  130  Am.  St.  Bep.  S^,  109 
S.  W.  931,  108  S.  W.  967. 

7  Webster  v.  Webster  Befining  Co., 
36  Okla.  168,  47  L.  B.  A.  (N.  S.)  697, 
128  Pac.  261. 

•  Gillett   V.  Chicago  Title  ft  Trust 


Co.,  230  HI.  373,  82  N.  E.  891,  aff'g 
131  HI.  App.  66. 

9  Scully  V.  Automobile  Finance  Co., 
—  Del.  Ch.  — ,  101  Atl.  908. 

loxmttad  States.  Foreman  v.  Bige- 
low,  4  CHff.  508,  Fed.  Cas.  No.  4,934; 
Phelan  v.  Hazard,  5  Dill.  45,  Fed.  Gas. 
No.  11,068.  See  Stratton's  Independ- 
ence V.  Dines,  135  Fed.  449^  aif 'g  126 
Fed.  968. 

Alabama.  See  Howison  v.  Baird, 
145  Ala.  683,  40  So.  94. 

OallfoniU.  Turner  v.  Markham, 
155  Cal.  562,  102  Pac.  272;  Kellerman 
V.  Maier,  116  Cal.  416,  48  Pac.  377. 

Colorado.  The  statute  expressly 
authorizes  the  directors  of  a  mining 
corporation  to  purchase  mines  and 
issue  stock  to  the  amount  of  the  value 
thereof  in  payment  therefor,  and  pro- 
vides that  the  stock  so  issued  shall 
be  taken  to  be  full  paid.  ,  1  Mill '3 
Ann.  St.  §§490,  582.  Homestead 
Min.  Co.  V.  Beynolds,  30  Colo.  330, 
70  Pac.  422;  Speer  v.  Bordeleau,  20 
Colo.  App.  413,  79  Pac.  332;  Buck  y. 
Jones,  18  Colo.  App.  250,  70  Pae.  951, 
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lease  of  mining  lands,^^  or  for  options  on  mining  property,^*  provided 
they  are  shown  to  have  an  actual  existence,  and  are  not  intangible  and 
mythical,"  or  for  machinery  to  be  used  in  mining  operations.^*  It 
has  also  been  held  that  an  oil  company  may  issue  stock  in  payment  for 
oil  leases,"  and  that  a  natural  gas  company  may  take  land  and  gas 
wells  for  the  purpose  of  obtaining  gas.^^ 

§3509.  — Oonstmction  of  railroads,  etc.  A  railroad  company 
may  contract  to  issue  stock,  and  issue  the  same  in  payment  for  mate- 
rials and  labor  in  the  construction  of  its  road,  or  in  payment  of  its 
contractors,^^  or  in  payment  for  land  necessary  for  the  construction  of 


BCaiylaod.  Brant  v.  Ehlen,  59 
Md.  1. 

Michigan.  Toang  y.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814. 

MlBSOQzlt  Berry  v.  Bood,  168  Mo. 
316,  67  8.  W.  644;  Garrett  v.  Kansas 
City  Coal  Min.  Co.,  113  Mo.  330,  35 
Am.  St.  Bep.  713,  20  S.  W.  965. 

Pemisylyaiiia.  Carr  v.  Le  Fevre,  27 
Pa.  St.  417. 

Tennessee.  Albitztigui  v.  Guada- 
lupe y  Caloo  Min.  Co.,  92  Tenn.  598, 
22  S.  W.  739. 

UtalL  The  statute  expressly  per- 
mit3  mining  corporations  to  issue 
stock  for  property.  Bichardson  v. 
Treasure  Hill  Min.  Co.,  23  Utah  366, 
65  Pac.  74. 

West  Viiginla.  Code,  c.  53,  §24, 
expressly  permits  mining  corporations 
to  issue  stock  for  real  or  personal 
property,  and  provides  that  3ub- 
Bcribers  to  the  stock  of  such  corpora- 
tions may  pay  their  jiubscriptions  in 
real  or  personal  property.  Merchants' 
&  Mechanics'  Bav.  Bank  v.  Belington 
Coal  &  Coke  Co.,  51  W.  Va.  60,  41 
S.  E.  390. 

11  inuted  States.  Enright  v.  Heck- 
Bcher,  240  Fed.  863;  McBride  v.  Far- 
rington,  131  Fed.  797,  aff'd  149  Fed. 
114;  Cunningham  v.  Holley,  Mason, 
Marks  &  Co.,  121  Fed.  720. 

Alabama.  See  Howison  v.  Baird, 
145  Ala.  683,  40  So.  94. 

Oolorado.  Speer  v.  Bordeleau,  20 
Colo.  App.  413,  79  Pac.  332. 


Michigan  ■  Young  y.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814. 

UtalL.  Bichardson  v.  Treasure  HiU 
Min.   Co.,   23   Utah   366,  65   Pac.   74. 

18Chamber3  v.  Mittnacht,  23  S.  D. 
449,  122  N.  W.  434;  Gold  Bidge  Min- 
ing  &  Development  Co.'  v.  Bice,  77 
Wash.  384,  137  Pac.  1001;  Da  vies  v. 
Ball,  64  Wash.  292,  Ann.  Cas.  1914  B 
750,  116   Pac.   833. 

18  An  option  on  a  silver  mine  in  a 
foreign  country  of  which  a  certain 
person  merely  asserts  he  is  the  owner, 
without  producing  any  evidence  what- 
ever of  that  fact,  or  as  to  how  he 
acquired  title  to  the  mine,  if  he  ever 
had  any,  13  not  money  or  property 
within  the  meaning  of  the  constitu- 
tion or  statute.  "An  option  of  this 
character  can  only  be  regarded  as  in- 
tangible, and  mythical,  and  in  no  sense 
money  or  property."  State  v.  Hogan, 
163  Mo.  43,  63  S.  W.  378. 

14  Berry  v.  Bood,  168  Mo.  316,  67 
S.  W.  644. 

llWhitten  v.  Dabney,  171  Cal.  621, 
154  Pac.  312;  Garretson  v.  Pacific 
Crude  Oil  Co.,  146  Cal.  184,  79  Pac. 
838.  See  also  McMillen  v.  Lamb,  — 
N.  T.  Misc.  — ,  166  N.  Y.  Supp.  656. 

16  American  Tube  &  Iron  Co.  ▼. 
Baden  Gas  Co.,  165  Pa.  St.  489,  30 
Atl.  940. 

17  xniited  Stotesw  Fogg  v.  Blair,  139 
U.  S.  118,  35  L.  Ed.  104;  Branch  v. 
Jesup,  106  U.  S.  468,  27  L.  Ed.  279 ; 
Citizens'  Savings   ft   Loan  Ass'n   v. 
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its  road,^*  or  of  damages  to  land  caused  by  constmetion  of  the  road.^' 
'^The  right  of  the  officers  of  a  railroad  corporation  to  enter  into  an 
agreement  to  build  its  road  and  pay  for  the  construction  of  the  same 
in  stock  or  bonds,  cannot  be  seriously  questioned.  "•• 

Such  a  company  may  also  purchase  a  railroad  already  constructed, 
and  issue  its  stock  in  payment^  if  the  other  company  has  the  power 
to  sell.«i 

A  street  railway  company  may  issue  stock  in  payment  for  the  trans- 
fer to  it  of  street  franchises."* 


§3510.  — Stock  of  other  c<Hrporation8.  A  corporation  has  no 
right  to  take  stock  in  another  corporation  in  payment  for  its  own  stock 
where  it  has  no  power  to  acquire  and  hold  stock  in  other  corporations.** 
But  the  contrary  is  true  where  it  has  such  power.**    Of  course,  stock 


Belleville  &  S.  I.  B.  Co.,  117  Fed.  109; 
Lake  St.  El.  Jt.  Co.  v.  Ziegler,  99  Fed. 
114;  Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  B.  Co.,  82  Fed.  642; 
Brown  v.  Duluth,  M.  &  N.  B.  Co.,  53 
Fed.  889;  Coe  v.  East  &  W.  B.  Co.  of 
Alabama,  52  Fed.  531,  aff'd  in  Grant 
V.  iOast  &  W.  B.  Co.  of  Alabama,  54 
Fed.  569. 

nUnolfli  Peoria  ft  S.  B.  Co.  v. 
Thompson,   103   111.   187. 

Tndlanai  Ohio,  I.  &  I.  B.  Co.  v. 
Cramer,  23  Ind.  490. 

Iowa.i  Jackson  v.  Traer,  64  Iowa 
469,  52  Am.  Bep.  449,  20  N.  W.  764. 

Masaaclmactta.  Boston,  B.  ft  G.  B. 
Co.  V.  Wellington,  113  Mass.  79. 

New  York.  Barr  v.  New  York,  L. 
E.  ft  W.  B.  Co.,  125  N.  Y.  263,  26 
N.  E.  145;  Van  Cott  v.  Van  Brunt, 
82  N.  Y.  535;  McMahon  v.  New  York 
ft  E.  B.  Co.,  20  N.  Y.  463. 

PenmsylvaniA.  Philadelphia  ft  W. 
C.  B.  Co.  y.  Hickman,  28  Pa.  St.  318. 

Tennessee.  Boak  v.  Stahlman,  58 
S.  W.  741. 

Vermont.  Boody  v.  Butland  ft  B. 
B.  Co.,  24  Vt.  660. 

U  Cincinnati,  I.  ft  C.  B.  Co.  v.  Clark- 
son,  7  Ind.  595;  St.  Louis,  Ft.  S.  ft  W. 
B.  Co.  V.  Tiernan,  37  Kan.  606;  Clark 
V.  Farrington,  11  Wis.  306,  327. 


19  Hoffman  v.  Bloomsburg  ft  S.  B. 
B.,  157  Pa.  St.  174,  27  Atl.  564. 

•0  Van  Cott  V.  Van  Brunt,  82  N.  Y. 
535. 

SI  United  StateA.  Branch  v.  Jesup, 
106  U.  S.  468,  27  L.  Ed.  279;  Grant  v. 
East  ft  W.  B.  Co.  of  Alabama,  54  Fed. 
569,  aff 'g  52  Fed.  531. 

OallfonUa.  Smith  v.  Ferries  ft  C.  H. 
B.  Co.,  119  Oal.  xvii,  51  Pac.  710. 

minola.  Sprague  v.  National  Bank 
of  America,  172  111.  149,  42  L.  B.  A. 
606,  64  Am.  St  Bep.  17,  50  N.  E.  19. 

Kansas.  St.  Louis,  Ft.  S.  ft  W.  B. 
Co.  y.  Tiernan,  37  Kan.  606,  15  Pae. 
544. 

Pennsylyanift.  Oom.  v.  Central  Pu > 
senger  B.  Co.,  52  Pa.  St.  506. 

sa  Smith  V.  Martin,  135  CaL  247,  67 
Pac.  779. 

tt  So  far  as  creditors  are  concerned 
the  delivery  of  stock  in  another  corpo- 
ration is  not  a  valid  payment  of  a  sub- 
scription under  sneh  circumstances. 
Lester  v.  Bemis  Lumber  Co.,  71  Ark. 
379,  74  S.  W.  518. 

As  to  the  power  of  a  corporation  to 
take  and  hold  stock  in  another  corpo- 
ration, see  S  1116  et  seq.,  supra. 

M  Southern  Trust  ft  Deposit  Co.  t. 
Teatman,  134  Fed.  810,  aff 'g  130  Fed. 
798;  Ingraham  v.  National  Salt  Co., 
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cannot  legally  be  issued  for  other  stock  which  has  not  any  value.** 

§3511.  — Further  iUnstratioxiB.  It  has  often  been  held  that  a 
corporation  formed  by  the  members  of  a  partnership  to  take  its  prop- 
erty and  continue  its  business  may  take  a  conveyance  of  the  partner- 
ship assets,  real  and  personal,  and  issue  its  stock  to  the  partners  in 
payment  therefor,**  and  also  that  stock  may  be  issued  by  a  corporation 


130  Fed.  676;  Joseph  Bancroft  ft  Sons 
Co.  y.  Bloede,  106  Fed.  396,  62  L.  B.  A. 
734,  certiorari  denied  181  U.  S.  620,  45 
L.  Ed.  1031  (mem.  dec);  MacGinniss 
V.  Boston  &  M.  Oonsol.  Copper  &  Sil- 
ver Min.  Co.,  29  Mont.  428,  75  Pac.  89; 
Btriekland  v.  National  Salt  Co.,  79  N. 
J.  Eq.  182,  64  Atl.  982;  Bafferty  v. 
Buffalo  City  Gas  Co.,  37  N.  Y.  App. 
Div.  618,  56  N.  Y.  Supp.  288. 

Where  a  corporation  issues  stock  in 
exchange  for  stock  of  another  eorpo- 
raition  under  a  statute  authorizing  it  to 
issue  stock  for  property  only  where 
the  property  taken  is  necessary  in  the 
accomplishment  of  the  corporate  pur- 
poses, in  seeking  to  sustain  the 
validity  of  such  issue  it  may  be  shown 
that  the  relations  between  the  corpo- 
rations were  intimate,  that  the  ce- 
menting of  these  relations  by  the 
acquisition  of  stock  in  the  new  corpo- 
ration was  of  value  io  the  former  cor- 
poration, and  that  it  was  of  value  to 
the  former  corporation  to  have  the 
chief  stockholder  in  the  new  corpora- 
tion interested  in  the  business  of  the 
former  corporation  by  reason  of  cer- 
tain technical  knowledge  which  he 
possessed  and  w*hich  was  of  great 
value  in  the  accomplishment  of  the 
corporate  purpose.  Joseph  Bancroft  ft 
Sons  €o.  V.  Bloede,  106  Fed.  396,  52 
L.  B.  A.  734,  certiorari  denied  181  U. 
8.  620,  45  L.  Ed.  1031  (mem.  dec). 

As  to  the  power  of  a  corporation  to 
take  and  hold  stock  in  another  corpo- 
ration, see  §  1116  et  seq.,  supra. 

W  McBaniel  v.  Harvey,  51  Mo.  App. 
196;  Sargent  v.  American  Bank  ft 
Tru9t  Co.,  80  Ore.  16y  156  Pac.  431, 154 


Pac  759.  Bee  also  Pollitz  v.  Wabash 
B.  Co.,  207  N.  Y.  113,  100  N.  E.  721; 
Conklin  v.  United  Construction  ft  Sup- 
ply Co.,  166  N.  Y.  App.  Div.  284,  151 
N.  Y.  Supp.  624,  aff'd  219  N.  Y.  555, 
114  N.  E.  1063. 

As  where  stock  for  which  it  Is  issued 
at  par  is  not  worth  par.  Ecuadorian 
Ass'n  V.  Ecuador  Co.,  71  N.  J.  Eq.  757, 
65  Atl.  1051,  aff 'g  70  N.  J.  Eq.  277,  61 
Atl.  481. 

See  also  §  3579  et  seq.,  infra. 

86  United  States.  Camden  v.  Stuart, 
144  U.  8.  104,  36  L.  Ed.  363;  Taylor  v. 
Cummings,  127  Fed.  108,  aff  *g  117  Fed, 
737. 

minoia.  Coleman  v.  Howe,  154  111. 
458,  45  Am.  St.  Bep.  133,  39  N.  E.  725. 

T^dlana.  Coffin  v.  Bamsdell,  110 
Ind.  417,  11  N.  E.  2p. 

Kentucky.  Wyeih  v.  Benz-Bowles 
Co.,  23  Ky.  L.  Bep.  2337,  66  S.  W.  825. 

ICaasadiiuetta  See  Harvey-Watls 
Co.  v.  Worcester  Umbrella  Co.,  193 
Mass.  138,  78  N.  E.  886. 

MlnnaiOta.  Thorpe  v.  Pennock  Mer- 
cantile Co.,  99  Minn.  22,  9  Ann.  Cas. 
229,  108  N.  W.  940. 

l(«w  YoriE.  See  Flour  City  Nat. 
Bank  v.  Shire,  88  App.  Div.  401,  84 
N.  Y.  Supp.  810,  aff'd  179  N,  Y.  587, 
72  N.  E.  1141. 

Ohio.  Gates  v.  Tippecanoe  Stone 
Co.,  57  Ohio  St.  60,  63  Am.  6t.  Bep. 
705,  4«  N.  E.  285. 

OiegosL  Macbeth  y.  Banfield,  45 
Ore.  553,  106  Am.  St.  Bep.  67(i,  78  Pae. 
693. 

Texaa  See  Hamilton  v.  James  A. 
Cushman  Mfg.  Co.,  15  Tex.  Civ.  App. 
338,  39  S.  W.  641. 
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in  payment  for  a  stock  of  goods  or  a  business  owned  by  an  individual.'' 
It  has  also  been  held  that  a  corporation  formed  for  the  purpose  of 
constructing  a  plank  road  may  take  plank  for  use  in  building  its  road 
in  payment  for  stock ;  *•  that  a  waterworks  company  or  gas  company 
may  issue  its  stock  in  payment  for  works  already  constructed,  or  in 
payment  of  contractors  for  their  construction,**  or  for  a  franchise  to 
c^rry  on  its  business  in  a  city  or  town ;  ••  that  an  irrigation  company 
may  issue  stock  in  payment  for  its  wells,  ditches,  etc. ;  *^  that  a  cor- 
poration for  creating  and  maintaining  a  cemetery  may  issue  its  stock 
in  payment  for  the  land  necessary  for  such  purpose ;  ••  that  stock  may 
be  issued  by  a  corporation  in  payment  for  the  good- will  of  a  business;  •• 
or  for  a  contract  assigned  to  the  corporation,**  or  procured  for  it,**  or 


As  to  the  incorporation  of  partner- 
ships generally,  see  Chap.  12,  supra. 

27  Western  Nat.  Bank  v.  Wittman, 
31  Cal.  App.  615,  Ifil  Pac.  137;  Kraft- 
Holmes  Grocery  Co.  v.  Crow,  36  Mo. 
App.  288;  Flour  City  Nat.  Bank  v. 
Shire,  88  N.  Y.  App.  Div.  401,  84  N.  Y. 
Bupp.  810,  aff 'd  179  N.  Y.  587,  72  N.  E. 
1141. 

«S  Haywood  ft  P.  Plank  Road  Co.  v. 
Bryan,  51  N.  C.  82. 

»  Bruner  v.  Brown,  139  Ind.  600,  38 
N.  E.  318;  Woolfolk  v.  January,  131 
Mo.  620;  Shickle  V.  Watts,  94  Mo.  410, 
7  S.  W.  274;  Drake  v.  New  York 
Buhurban  Water  Co.,  26  N.  Y.  App. 
Div.  499,  50  N.  Y.  Supp.  826;  McNeal 
Pipe  &  Foundry  Co.  v.  Bullock,  174 
Pa.  St.  93,  35  Atl.  594. 

General  Corporation  Law,  §  50  (P. 
L.  1896,  p.  294),  expressly  authorizes 
gas  companies  to  issue  stock  for  prop- 
erty purchased  from  or  labor  supplied 
by  a  construction  company.  Mc Carter 
V.  Pitman,  Glassboro  &  Clayton  Gas 
Co.,  74  N.  J.  Eq.  255,  69  Atl.  211. 

SO  See  Thomas  v.  Barthold,  —  Tex. 
Civ.  App.  — ,  171  8.  W.  1071. 

81  Loud  V.  Pomona  Land  &  Water 
Co.,  153  U.  e.  664,  582,  38  L,  Ed.  822. 

88  Higgins  v.  Lansingh,  154  111.  301, 
40  N.  E.  362;  Rural  Homestead  Co.  v. 
WUdes,  54  N.  J.  Eq.  668,  35  Atl.  896, 
rev  'g  53  N.  J.  Eq.  452,  32  Atl.  676. 

88  Washburn  v.  National  Wall-Paper 


Co.,  81  Fed.  17;  Brown  v.  Weeks,  — 
Mich.  — ,  161  N.  W.  945;  Beebe  v.  Hat- 
field, 67  Mo.  App.  609;  White,  Corbin 
&  Co.  V.  Jones,  79  N.  Y.  App.  Div,  373, 
79  N.  Y.  Supp.  58S. 

''The  good-will  of  a  business, 
though  intangible,  is  property,  and 
stock  of  a  corporation  issued  for  sneh 
good-will  is  issued  for  property  actu- 
ally received  within  the  meaning  of 
laws  allowing  stock  to  be  paid  for  in 
property. "  Brown  v.  Weeks,  —  Mich. 
— ,  161  N.  W.  945. 

But  the  court  may  decUne  to  deem 
good-will  of  a  business  to  constitute 
sufficient  consideration  for  an  issue  of 
stock  where  the  existence  of  the  good- 
will is  uncertain  and  visionary.  Cam- 
den V.  Stuart,  144  U.  S.  104,  36  L.  Ed. 
o63;  See  v.  Heppenheimer,  69  N.  J.  Eq. 
:S6,  61  Atl.  843;  Hobgood  v.  Ehlen,  141 
N.  C.  344,  53  S.  E.  857.  See  also  Hoi- 
man  v.  Thomas,  171  Fed.  219. 

84  Fuller  V.  Corker  Motor  Car  Co., 
137  Ga.  370,  73  6.  E.  647;  Holcombe  v. 
Trenton  White  City  Co.,  80  N.  J.  Eq. 
122,  82  Atl.  618,  aflf 'd  82  N.  J.  Eq.  364, 
91  Atl.  1069. 

As,  for  example,  a  contract  giving 
an  exclusive  right  to  buy  and  market 
certain  products  manufactured  under 
a  patented  process.  Farrell  v.  Davis, 
—  Ore.  — ,  161  Pac.  94. 

85  Cole  V.  Adams,  19  Tex.  Civ.  App. 
507,  49  S.  W.  1052. 
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for  the  assignmeBt  of  a  lease ;  ^  that  a  contract  may  be  made,  by  a 
corporation  organized  to  build  and  maintain  a  bridge,  with  the  pro- 
prietor of  a  newspaper,  to  give  him  stock  in  payment  for  publishing 
articles  advertising  the  enterprise,  and  showing  its  value  as  an  invest- 
ment ;  '"^  and  that  a  corporation  owning  property  on  which  there  is  a 
mortgage  securing  bonds  issued  by  its  predecessor  may  purchase  the 
bonds,  and  issue  its  stock  in  payment  therefor.'^ 

There  may  be  eircumstances  under  which  a  corporation  will  have 
the  power  to  issue  shares  of  its  stock  for  the  purpose  of  aiding  another 
enterprise.  Thus,  where  an  improvement  company  was  organized 
to  buy  and  sell  lands,  erect,  sell  and  lease  buildings,  grade  and  improve 
streets,  furnish  gas,  electric  light^  and  waterworks,  construct  and 
operate  street  railroads,  furnaces  and  mills,  and  to  acquire  by  pur- 
chase or  subscription  the  stock  or  bonds  of  any  mining,  manuf  aeturing, 
water,  gas,  street  railway,  or  other  improvement  company,  it  was  held 
that  it  had  power  to  issue  part  of  its  stock  to  a  railroad  company  to 
enable  it  to  complete  its  line  to  the  property  which  it  owned.'* 

§  3512.  Payment  in  notes^  bondsi  mortgagMt  eto.— In  general    If 

subscriptions  are  not  yet  due,  or  if  the  corporation  has  the  power  to 
extend  the  time  of  payment,  and  there  is  no  charter  or  statutory  pro- 
hibition, it  may  lawfully  take  the  subscribers'  or  a  third  person's  notes 
or  bonds  in  payment,  payable  either  on  demand  or  at  a  fixed  time  in 
the  future.^   So  it  may  take  a  note  or  bond  secured  by  a  mortgage  on 

96  Ellis  ▼.  Penn  Beef  Co.,  9  Del.  Ch.  Floilda.    6oiitbern  Life  Inenranee  & 

213,  80  Atl.  666;  Holeombe  v.  Trenton  Trust  Co.  ▼.  Lanier,  5  Fla.  110,  58  Am. 

White  City  Co.,  80  N.  J.  Eq.  122,  82  Dec.  448. 

Atl.  618,  aff 'd  88  N.  J.  Eq.  364,  91  Atl.  Georgia.    Bing  v.  Bank  of  Kingston, 

1069;  Close  ▼.  Noye,  147  N.  T.  697,  41  5  Oa.  App.  578,  63  8.  E.  652. 

N.  £.  570.  nUaoil.    Protection  Life  Ins.  Co.  v. 

87Liebke  t.  Knapp,  79  Mo.  22,  ^  Osgood,  93  HI.  69;  Cbetlain  ▼.  Bepnb- 

Am.  Bep.  212.  lie  Life  Ins.  Co.,  86  HI.  220;  Goodrich 

88  Beetle  v.  Bichmond  Light,  Heat  ft  v.  Beynolds,  Wilder  ft  Co.,  31  HI.  490, 

Power  Co.,  8  N.  Y.  App.  Div.  334,  38  83  Am.  Dec.  240. 

:N^.  Y.  Supp.  395.  Iowa.     Merrill  y.  Beaver,  50  Iowa 

89McQeorge  v.  Big  Stone  Gap  Im-  404. 

provement  Co.,  57  Fed.  262.  KMitn^y.     Henderson  ft  N.  B.  Co. 

40Alabajaa.     See  Jefferson  County  v.  Moss,  2  Xhiv.  242. 

day.  Bank  v.  Compton,  192  Ala.  16,  68  Ifli^hlgan.    Bouse,  Hazsard  ft  Co.  t. 

So.  26\.  Detroit  Qrcle  Co.,  Ill  Mich.  251,  38 

OallfoniiA.    Pacific  Trust  Co.  v.  Dor-  L.  B.  A.  794,  69  N.  W.  511. 

sey,  72  Cal.  55,  12  Pae.  49.  UimUmin^    Lewis  v.  Bobertson,  13 

Ooonecticut.    Stoddard  y.  Shetneket  Smedes  ft  M.  558. 

Foundry  Co.,  34  Conn.  542.  Kow  York.    Magee  v.  Badger  ft  Pot- 
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real  or  personal  property,*^  especially  where  it  is  expressly  authorized 
to  invest  its  funds  in  securities  of  that  character.** 

There  is  not  a  payment  in  cash  where,  pursuant  to  a  prior  agree- 


ter,  30  Barb.  246,  aff 'd  34  N.  Y.  247,  90 
Am.  Dec.  091;  Valk  v.  Crandall,  1 
Sandf.  Ch.  179. 

Ohio.  Union  Cent.  Life  Ins.  Co.  ▼. 
Curtis,  35  Ohio  St.  343;  Bates  v.  Lewis, 
3  Ohio  6t.  459. 

Vermont^  Vermont  Cent.  B.  Co.  y. 
Clayes,  21  Vt.  30. 

Wisconaln.  Andrews  v.  Hart,  17 
Wis.  297;  Lyon  v.  Ewings,  17  Wis.  61; 
Blunt  V.  Walker,  11  Wis.  334,  78  Am. 
Dec.  709;  Clark  v.  Farrington,  11  Wis. 
306. 

State  bonds  may  be  token  in  pay- 
ment of  a  subscription  to  stock  by  the 
state  where  the  statute  authorizes 
their  issuance  for  that  purpose.  South 
Dakota  v.  North  Carolina,  192  IT.  8. 
286,  48  L.  Ed.  44«. 

"An  arrangement  whereby  a  debtor 
corporation,  for  the  purpose  of  releas- 
ing and  acquitting  a  solvent  subscriber 
to  its  stock  from  his  obligation  to  pay 
the  same,  accepts  in  lieu  the  obliga- 
tion of  a  known  insolvent  person,  to 
whom  the  solvent  subscriber  transfers 
his  stock,  and  thereupon  releases  the 
solvent  subscriber  from  his  obligation 
and  surrenders  his  promise  in  writing 
to  pay  the  amount  of  his  subscription 
as  paid  and  canceled,  is.  in  legal  effect 
the  transfer  of  property  by  the  corpo- 
ration to  the  solvent  subscriber  with- 
out consideration,  wliich  is  fraudulent 
and  void  as  to  the  creditor,  and  the  lat- 
ter may  come  into  chancery  to  enforce 
the  original  obligation  resting  on  the 
subscriber  to  Hhe  satisfaction  of  his 
debt."  Hall  v.  Alabama  Terminal  & 
Improvement  Co.,  143  Ala.  464,  2  L. 
B.  A.  (N.  S.)  130,  5  Ann.  Cas.  363,  39 
So.  285. 

A  charter  provision  requiring  a  cor- 
poration to  take  securities  for  stock  to 
a  certain  amount  does  not  prevent  it 


from  afterwards  selling  stock  on  other 
terms,  or  for  other  securitiee.  Upton 
V.  Hanabrough,  3  Biss.  417,  Fed.  Cas. 
No.  16,801. 

It  has  been  held  that  where  no 
statote  expressly  to  aathorises,  it  is 
beyond  the  power  of  a  banking  corpo- 
ration to  accept  such  evidences  of  debt 
as  notes  and  judgments  in  payment  of 
subscriptions  to  its  stock,  especially 
where  they  are  worthless.  Codding- 
ton  V.  Canaday,  157  Ind.  243,  61  N.  E. 
567. 

41  Floclda.  Southern  Life  Insurance 
&  Trust  Co.  V.  Lanier,  5  Fla.  110,  5S 
Am.  Dec.  448. 

niinoifl.  Protection  Life  Ins.  Co.  v. 
Osgood,  93  111.  69. 

New  Yozk.  Valk  v.  Crandall,  1 
Sandf.  Ch.  179. 

Ohio.  Union  Cent.  Life  Ins.  Co.  ▼. 
Curtis,  35  Ohio  St.  343. 

Wisconsin.  Western  Bank  of  Scot- 
land V.  Tallman,  17  Wis.  530;  Andrews 
V.  Hart,  17  Wis.  297;  Lyon  v.  E wings, 
17  Wis.  61;  Blunt  v.  Walker,  11  Wis. 
384,  78  Am.  Dec.  709;  Clark  v.  Far- 
rington, 11  Wis.  306. 

tt  When  the  charter  of  a  corporation 
authorizes  it  to  reissue  surrendered 
stock,  and  invest  the  proceeds  in  bonds 
and  mortgages,  it  may  sell  the  stock 
directly  for  bonds  and  mortgages. 
Southeni  Life  Insurance  Sb  Trust  Co. 
V.  Lanier,  5  Fla.  110,  58  Am.  Dec.  448. 

Where  a  charter  provides  that  the 
entire  capital  stock  shall  be  paid  in 
before  commencement  of  business,  and 
that  the  corporation  may  invest  its 
funds  in  bonds  and  mortgages,  it  may 
receive  bonds  and  mortgages  in  pay- 
ment of  stock  subscriptions.  Yard  v. 
Pacific  Mut.  Ins.  Co.,  10  N.  J.  Eq.  480, 
64  Am.  Dec.  467. 
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ment,  the  corporation  loaxis  the  money  received  in  payment  for  stock 
back  to  the  srtockholder  and  takes  his  note  therefor.^  ''There  is  no 
more  a  payment  in  cash  when  the  corporation  receives  cash  one  day 
and  lends  the  cash  received  to  the  stockholders  the  next  day  than 
when  it  receives  a  note  originally  in  payment  of  a  stock  subscrip- 
tion/^** 

The  delivery  of  a  certified  check  is  a  payment  in, cash;  and  the  same 
has  been  held  to  be  true  where  the  check  is  not  certified,  provided  it  is 
payable  in  praesenti,  and  the  drawer  has  sufficient  funds  on  deposit 
to  meet  it,  although  there  is  authority  to  the  contrary.** 

It  has  been  held  that  a  guaranty  of  payment  of  corporate  notes  will 
not  be  considered  as  payment  for  stock  of  the  guarantors.** 

The  fact  that  securities  given  by  a  party  to  a  corporation  in  pay- 
ment for  a  subscription  to  its  capital  stock  prove  valueless  does  not 
render  the  transaction  fraudulent,  or  invalidate  the  certificates  of 
stock  issued  and  delivered,  as  against  the  corporation,  when  it  does 
not  appear  that  the  party  knew  the  securities  to  be  valueless,  or  rep- 
resented them  to  be  good,  or  resorted  to  any  means  to  mislead,  deceive 
or  defraud  the  company,  or  prevent  it  from  inquiring  into  the  facts.*'' 
It  has  been  held,  however,  that  creditors  of  a  corporation,  or  a  receiver 
for  their  benefit,  may  compel  a  subscriber  to  pay  in  money,  if  the 
note  of  a  third  person  given  by  him  in  payment  is  worthless,  and  was 
so  when  given  in  payment.** 

§  3513.  —  Effect  of  charter  or  statutory  provisions.  Payment  for 
stock  in  notes  or  bonds  may  be  expressly  prohibited  by  charter  or 
statutory  provisions,  as  by  a  provision  expressly  requiring  pa3anent 
in  cash,**  or  requiring  that  stock  shall  be  fully  paid  in.** 


43  Harvey- Watts  Co.  v.  Worcester 
Umbrella  Co.,  193  Mass.  138,  78  N.  £. 
886. 

4*  Harvey -Wfttts  Co.  v.  Worcester 
Uiribrella  Co.,  1^3  Mass.  138,  78  N.  E. 
886. 

45  See  People  v.  Board  of  Railroad 
Com'rs,  81  N.  T.  App.  Div.  242,  81  N. 
Y.  Supp.  20,  aff'd  17'5  N.  Y.  516,  67 
N.  B.  1088. 

And  see  §  712,  supra. 

48Hiiikley  v.  8ac  Oil  &  Pipe  Liii« 
Co.,  132  Iowa  396,  119  Am.  St.  Rep. 
564,  107  N.  W.  629. 

47  Proteetion  Life  Ins.  Co.  v.  Osgood, 
93  111.  69. 


4iBouton  V.  Dememt,  123  HI.  142,  14 
N.  E.  62,  rev  'g  22  111.  App.  619. 

4»  State  V.  New  Orleans  Debenture 
Redemption  Co.,  51  La.  Ann.  1827,  26 
So.  586.  See  also  Alabama  Nat.  Bank 
V.  Halsey,  109  Ala.  196,  19  So.  522; 
Jefferson  v.  Hewitt,  103  Cal.  624,  37 
Pac.  638;  Boyd  v.  Peach  Bottom  R. 
Co.,  90  Pa.  St.  169;  Leigh ty  v.  Susque- 
hanna &  W.  Turnpike  Co.,  14  Serg.  ft 
R.  (Pa.)  434;  Mosee  v.  Oeoee  Bank,  1 
Lea  (Tenn.)  398. 

iO  Capital  stock  cAnnot  be  considered 
as  "fully  paid  in"  as  to  creditors 
merely  because  the  corporation  accepts 
the  subscriber's  note  for  his  subserip- 
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Statutes  in  flome  statecr  provide  that  no  note  or  obligation  given  hy  a 
stockholder,  whether  secured  by  pledge  or  otberwige,  diall  foe  considered 
as  payment  of  any  part  of  the  capital  stock.*'^  But  it  is  gmerally  held 
that  such  a  provision  merely  means  that  when  a  note  is  given  for 
stock  it  shall  not,  in  law,  effect  a  payment,  so  as  to  relieve  the  pur- 
chaser or  subscriber  from  his  obligation  to  actually  pay,*'  and  does  not 
operate  to  prevent  the  corporation  from  taking  a  note  for  stock  issued 
by  it,  or  to  invalidate  a  note  so  taken  or  relieve  the  maker  thereof  from 
the  obligation  to  pay  it.** 

Some  courts  hold  that  payment  by  the  note  of  the  subscriber  is  not 
prohibited  by  a  statutory  provision  that  no  corporation  shall  issue 
stock  except  for  labor  done,  services  performed  or  money  or  property 


tion.  Such  a  note  is  enforceable^  kow- 
over,  WUliams  v,  Brewster^  117  Wit. 
370,  93  N.  W.  479. 

il  MuMsebtlflgtts.  Rev.  Laws,  e.  110, 
§  44.  Hftrvey- Watts  Co.  v,  Woroester 
Umbrella  Oo.,  193  Mass.  138,  7S  N.  B. 
886. 

MLMlflSlpiRL  Code  1892,  S  850.  AUen 
V.  Ednrarda,  93  Miss.  719,  47  So.  382; 
Alford  V.  Laurel  Improvement  Co.,  86 
Miss.  375^  38  So.  548. 

Nortli  DakotSw  Bev.  Codes  1905, 
§  4196.  Oerman  Mercantile  Oo.  r. 
Wanner,  25  N.  D.  479,  52  L.  B.  A.  (N. 
8.)  453, 142  N.  W.  468. 

Pannsylyania.  Hacker  v.  National 
Oil  Befining  Co.,  73  Pa.  St.  93. 

Where  a  subscriber  gives  hia  note 
for  the  amount  of  his  subscription,  and 
the  company  retaina  his  certificate  as 
collateral  security,  he  is  not  entitled  to 
a  certiftcate  for  his  share  of  a  subse- 
quent stock  dividend,  the  note  not  hav- 
ing been  paid.  Alford  v.  Laurel  Im- 
provement Co.,  86  Miss.  375,  38  So.  548. 

M  German  Mercantile  Co.  v.  Wan- 
ner, 25  N.  D.  479,  52  L.  B.  A.  (N.  a) 
453,  142  X.  W.  463. 

''The  giving  of  a  promiMorj  note 
for  stock  is  a  promise  to  pay  therefor. 
It  is  only  a  promise  in  a  different  form 
from  the  promise  contained  in  a  sub- 
scription.    Keitfaer    the    subscription, 


nor  a  check  giv^n  for  stock,  nor  a  not€, 
constitutes  actual  payment  until  it  is 
in  fact  paid.'' 

The  purpose  of  the  statute  ''was  to 
place  notes  on  the  same  footing  as 
subecripiions  and  as  cheeka  which  are 
receiVe'd  subject  to  payment.  It  does 
not  work  payment,  so  as  to  relieve  the 
etockholder  or  the  party  entitled  to 
stock,  from  his  obligation  to  actualir 
pay."  German  Mercantile  Go.  V.  Wan- 
ner, 25  N.  D.  479,  52  L.  B.  A.  (N.  S.) 
453,  142  N.  W.  463. 

5S  German  Mercantile  Oo.  v.  Waa- 
ner,  35  N.  D.  479,  52  L.  B.  A.  (N.  8.) 
453, 142  N.  W.  463;  Hacker  v.  National 
Oil  Befining  Co.,  73  Pa.  St.  93. 

In  AUon  v.  Edwards,  93  Miss.  719, 
47  So.  382,  it  is  said  of  such  *  pro- 
vision  that  "it  simply  provides  tluit 
there  can  be  no  valid  subscription  to 
stock  without  the  payment  in  caah 
therefor."  But  it  was  held  that  the 
purpose  was  to  protect  corporate  credi- 
tors, and  not  to  benefit  a  defaulting 
stockholder,  and  that  a  stockholdw 
could  not  take  advantage  of  it  to  es- 
cape liaibility  to  creditors  on  a  note 
given  by  him  for  his  stock,  espeeiaUy 
where,  by  his  conduct  and  course  of 
dealing  with  the  corporation,  he  had 
held  himself  out  as  a  stockholder. 
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actually  received,**  for  the  reason  that  such  a  note  ia  property.** 
Other  courts,  however,  hold  that  such  a  provision  is  violated  by  taking 
notes  for  stock  where  the  stock  is  actually  issued  to  the  subscriber 
before  the  note  is  paid,**  but  that  the  taking  of  a  note  for  the  unpaid 


MOallfomla.  Pacific  Trust  Co.  v. 
Dorsey,  72  Cal.  56,  12  Pac.  40;  Quarts 
Glass  &  Manufacturing  Co.  ▼.  Joyce,  27 
Oal.  App.  623,  150  Pac.  648. 

Idaho.  Meholin  v.  Oarlson,  17  Idaho 
742,  134  Am.  St.  Bep.  286,  107  Pac. 
755. 

ISxaxtadkj.  COarke  v.  Lexingtoii  Btove 
Works,  24  Ky.  L.  Bep.  2247,  73  8.  W. 
788,  24  Ky.  I/.  Bep.  1755,  72  S.  W. 
286. 

Mtetb  Dakotftii  German  Mercantile 
Co.  V.  Wanner,  26  N.  D.  479,  52  L.  B. 
A.  (N.  S.)  453,  142  N.  W.  463. 

South  Dakota.  BchiUer  Piano  Go.  v. 
Hyde>  162  N.  W.  087. 

A  note  secured  by  an  insurance  pol* 
icy  having  a  loan  value  and  a  cash 
surrender  value  is  the  equivalent  of 
money,  and  may  be  accepted  as  pay- 
ment. Clarke  v.  Lexington  Stove 
Works,  24  Ky.  L.  Bep.  2247,  73  6.  W. 
788,  24  Ky.  L.  Bep.  1755,  72  8.  W.  286. 
In  this  case  the  note  was  not  accepted 
as  payment,  but  was  taken  by  an  agent 
of  the  coTponation  to  be  negotiated  for 
the  subscriber,  the  proceeds  te  be  ap- 
plied on  his  subscription.  Tho  money 
obtained  on  it  waa  lost  through  the 
negligence  of  the  agent^  and  it  was, 
held  that  the  subscriber  was  entitled 
to  credit  therefor  on  his  subscription. 

•6  Pacific  Trust  Co.  v.  Dorsey,  72  CaL 
55,  12  Pac.  49;  Quartz  Glass  &  Manu- 
facturing Oo.  v.  Joyce,  27  Cal.  App. 
523,  150  Pac.  648;  Meholin  v.  Carlson, 
17  Idaho  742, 134  Am.  St  Bep.  286, 107 . 
Pac  755;  German  Mercantile  Co.  y. 
Wanner,  25  N.  D.  479,  52  L.  B.  A.  (N. 
6.)  453,  142  N.  W.  463;  Schiller  Piano 
Co.  V.  Hyde,  —  S.  D.  — -,  162  N.  W.  937. 

Under  Civ.  Code,  f  14,  the  word 
property  includes  both  real  and  per- 
sonal property,  and  personal  property 


includes  things  in  action  and  evidences 
of  debt.  A  note  ifl  a  thing  in  action  or 
evidenee  of  a  debt.  Pacific  Trust  Co. 
V.  Dorsey,  72  Cal.  55,  12  Pac.  49; 
Quarts  Glass  &  Manufacturing  Co.  v. 
Joyce,  27  Cal.  App.  523,  150  Pac.  648. 

"The  word  'property'  includes  both 
real  and  personal  property,  and  'per- 
sonal property'  includes  money,  goods, 
chattels,  things  in  action  and  evi- 
dences of  debt.  (Sec.  16,  Be  v.  Codes.) 
Said  promissory  note  was  actually  re- 
ceived by  the  corporation  and  was  a 
thing  in  action  or  evidence  of  debt. 
•  «  «  rp^^  bank  then  received  said 
promissory  note  for  said  stock,  which 
was  '  property  *  aa  defined  by  said  sec. 
16  of  our  Bev.  Codes."  Meholin  v. 
Carlson,  17  Idaho  742, 134  Am.  St.  Bep. 
286,  107  Pac.  755. 

iBBank  of  Commerce  v.  Gtoolsby,  — 
Ark.  — ,  196  S.  W.  803;  Commercial 
Guaranty  State  Bank  v.  Crews^  —  Tex. 
Civ.  App.  — >  196  S.  W.  901;  Pruden- 
tial Life  Ins.  Co.  of  Texas  v.  Pearson, 
—  Tex.  Civ.  App.  — ,  188  S.  W.  513; 
Kanaman  v.  Gahagan,  —  Tex.  Civ. 
App.  — ,  185  8.  W.  619;  Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Holii- 
field,  —  Tex.  Civ.  App.  —,  184  S.  W. 
776;  Bepublic  Trust  Co.  v.  Taylor,  — 
Tex.  Civ.  App.  —,  184  S.  W.  772; 
Sturdevant  v,  Falvey,  —  Tex.  Civ. 
App.  — ^  176  S.  W.  908;  Farmers'  & 
Merchants'  State  Bank  v.  Palvey,  — 
Tex.  Civ.  App.  — ,  175  8.  W.  833;  Gen- 
eral Bonding  &  Casualty  Ins.  Co.  v. 
Mosely,  —  Tex.  Civ.  App.  — ,  174  8.  W. 
1031;  Cope  v.  Pitzer,  -—  Tex.  Civ.  App. 
— >  166  8.  W.  447;  Mason  v.  PirsfNat. 
Bank  of  Paint  Bock,  —  Tex.  CSv.  App. 
— ,  156  8.  W.  366;  McCarthy  v.  Texas 
Loan  &  Guaranty  Co.,  —  Tex.  Civ. 
-^PP*  — >  142  S.  W.  96.    See  also  Com- 
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portion  of  a  subscription  is  not  a  violation  of  such  a  provision  where 


monwealth  Bonding  &  Casualty  Int. 
Co.  V.  Hill,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  247. 

"A  sale  of  the  stock  of  a  corpora- 
tion on  a  credit  is  not  a  sale  in  con* 
sideration  of  money  paid,  labor  done, 
or  property  actually  received,  and  is 
hence  illegal  and  void,  because  pro- 
hibited by  the  constitution."  Eana- 
man  v.  Gahagan,  —  Tex.  Civ.  App.  — , 
185  S.  W.  619.    ' 

'  *  A  note  is  not  money  paid  nor  is  it 
property  within  the  meaning  of  said 
article  of  the  constitution."  Mason  v. 
First  Nat.  Bank  of  Paint  Bock,  —  Tex. 
Civ.  App.  — ,  156  6.  W.  366. 

And  this  is  true  though  the  note  is 
secured  by  a  deed  of  trust  in  which  the 
corporation  would  have  authority  to 
invest  its  funds  (Prudential  Life  Ins. 
Co.  of  Texas  v.  Pearson,  —  Tex.  Civ. 
App.  — ,  188  S.  W.  513) ;  or  though  the 
notes  are  indorsed  by  a  solvent  in- 
dorser  and  are  secured  by  a  pledge  of 
the  stock,  and  though  a  part  of  the 
subscription  is  paid  in  casli.  McCarthy 
v.  Texas  Loan  ft  Guaranty  Co.,  —  Tex. 
Civ.  App.  — ,  142  8.  W.  96. 

The  notes  cannot  be  regarded  as 
**  property  actually  received"  within 
•the  meaning  of  the  confltitution.  *'It 
is  true  a  promissory  note  is  'property' 
in  one  sense  of  the  word,  as,  for  in- 
stance, when  it  is  in  the  hands  of  a 
third  person.  It  has  been  frequently 
so  held;  but  as  between  th«  original 
parties  to  the  same,  it  is  but  a  mere 
evidence  of  indefbtedness,  and  it  would 
be  a  strained  and  unnatural  interpre- 
tation  of  the  constitution  to  hold  that 
it  was  there  used  in  the  sense  eon- 
tended  for  by  appellants.  To  so  hold 
woutd  be  to  say  tha4;  in  one  breatk  the 
organic  law  expressly  refused  to  ac- 
cept it  as  'money  paid,'  and  in  the 
next  breath  permitted  it  under  the 
guise  of  property,  thus  convicting  the 


f ramers  of  the  couFtitution  of  a  pal- 
pable inconsistency."  McCarthy  v.' 
Texas  Loan  &  Guaranty  Co.,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  96,  quoted  with 
approval  in  Prudential  Life  Ins.  Co.  of 
Texas  v.  Pearson,  —  Tex.  Civ.  App. 
— ,  188  8.  W;  513;  General  Bonding  & 
Casualty  Ins.  Co.  v.  Mosely,  —  Tex. 
Civ.  App.  — ,  174  8.  W.  103L 

The  note  is  a  chose  in  action  and  a 
deed  of  trust  given  to  secure  it  is 
merely  security  for  the  debt.  "While 
they  are,  in  a  sense,  property,  they  are 
not,  when  considered,  either  separately 
or  together,  even  if  they  had  been  ac- 
cepted by  the  company  in  full  payment 
for  the  stock,  'property  actually  re- 
ceived,' within  the  meaning  of  the 
constitution.  The  words  'actually  re- 
ceived,' as  there  used,  mean  the  re- 
ceipt and  possession  of  something  real 
and  tangible,  as  distinguished  from 
something  constructive  or  speculative 
— an  existing  fact  as  opposed  to  a 
possibility."  General  Bonding  &  Cas- 
ualty Ins.  Co,  V.  Mosely,  —  Tex.  Civ. 
App.  — ,  174  8.  W.  1031. 

In  Texas  a  note  given  in  payment 
for  stock  issued  to  a  subscriber  or  pur- 
chaser is  void.  The  statutes  of  that 
state  provide  that  no  foreign  corpo- 
ration doing  business  in  the  state  shall 
issue  stock  except  for  money  pud,  etc. 
Where  an  Arizona  corporation  had  its 
home  office  in  Texas,  and  the  sub- 
scription contract  and  notes  for  the 
price  of  the  stock,  with  a  deed  of 
trust  given  to  secure  them,  were  exe- 
cuted in  Texas,  and  the  sobecription 
contract  provided  that  the  company 
was  to  be  incorporated  pursuant  to  the 
laws  of  Texa3,  it  was  held  that  the 
transaction  was  subject  to  the  laws  of 
that  state.  Commonwealth  Bonding  A 
Casualty  Ins.  Co.  v.  HoUifield,  —  Tex. 
Civ.  App.  —,  184  8.  W.  776. 

This  provision  as  to  foreign  corpo- 
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the  stock  is  not  actually  issued  or  delivered  to  the  subscriber,*''  since, 
under  such  circumstances,  the  note  is  but  another  form  of  evidence 
of  the  agreement  to  pay  the  balance  due  on  tLe  subscription.*^ 

It  has  also  been  held  that  the  taking  of  a  note  for  stock  is  not  a 
violation  of  a  provision  requiring  the  corporation  to  obtain  permission 
from  the.  state  executive  council  if  it  is  proposed  to  pay  for  stock  in 
property  or  in  any  other  thing  than  money,  where  the  note  is  good 
and  the  stock  is  not  in  fact  issued.** 

§3614.  — Enforceability  of  notes.  Some  courts  hold  that  even 
though  the  taking  of  a  note  in  payment  of  a  subscription  for  stock 
is  a  violation  of  a  statute  providing  that  only  money,  labor  done  or 
property  ac);ually  received  shall  be  accepted  in  payment,  or  of  a  statute 


rations  applies  to  a  corporation  doing 
business  in  Texas  although  it  has  never 
been  licensed  to  do  business  there. 
Sturdevant  v.  Palvey,  —  Tex.  CSv. 
App.  — ,  176  8.  W.  908;  Farmers'  & 
Merchants'  Btate  Bank  v.  Falvey,  — * 
Tex.  Civ.  App.  — ,  175  S.  W.  833. 

In  the  absence  of  proof  of  the  laws 
of  the  state  where  the  corporation  was 
organised,  it  will  be  presumed  that 


V.  Crews,  —  Tex.  Civ.  App.  — ,  196 
S.  W.  901;  Smoot  v.  Perkins,  —  Tex. 
Civ.  App.  — ,  195  8.  W.  988;  Kana- 
man  v.  Gahagan,  —  Tex.  Civ.  App.  — , 
185  8.  W.  619;  Commonwealth  Bond- 
ing &  Casualty  Ins.  Co.  v.  Hollifleld, 
—  Tex.  Civ.  App.  — ,  184  8.  W.  776; 
Cattlemen's  Trust  Co.  of  Ft  Worth  v. 
Pruett,  —  Tex.  Civ.  App.  — ,  184  8. 
W.    716;    Commonwealth   Bonding   ft 


they  are  the  same   as  those  of  lAie    ♦Casualty  Ins.  Co.  v.  HUl,  —  Tex.  Civ. 


forum.  Bturdevant  v.  Falv«y,  —  Tex. 
Civ.  App.  — ,  176  8.  W.  908;  Farmers' 
&  Merchimts'  8tate  Bank  v.  Falvey, 
-—  Tex.  Civ.  Apf).  — ,  175  8.  W.  833. 

In  In  re  Waterloo  Organ  Co.,  134 
Fed.  341,  rev'g  128  Fed.  517,  it  me 
held  that  an  issue  of  bonds  for  unse- 
cured notes  was  in  violation  of  the 
New  York  statute  to  this  effect  which 
is  applicable  to  both  bonds  and  stocks. 
In  the  course  of  the  opinion  the  court 
says  that  the  note  "was  not  property 
in  any  practical  sense.  It  was  a  mere 
piece  of  paper  unless  and  until  it  was 
collected  or  otherwise  availed  of  In 
secuiin^f  some  form  of  property."  And 
it  is  further  said  that  even  if  the  note 
should  be  regarded  as  property,  it  was 
not  property  received  for  the  use  "and 
lawful  purposes  of  the  corporation 
within  the  meaning  of  the  statute." 

i7  Commercial  Guaranty  State  Bank 


App.  — ,  184  8.  W.  247;  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Tumor,  — 
Tex.  Civ.  App.  — ,  182  8.  W.  438; 
Farmers'  ft  Merchants'  8iate  Bank  v. 
Falvey,  —  Tex.  Civ.  App.  — ,  175  8. 
W.  833;  Davis  v.  Burns,  —  Tex.  Civ. 
App.  — ,  173  8.  W.  476;  Cope  v.  Pitzer, 
—  Tex.  Civ.  App.  -— ,  166  8.  W.  447. 
8ee  also  8turdevant  v.  Falvey,  —  Tex. 
Civ.  App.  — ,  176  8.  W.  908. 

In  8chiller  Piano  Co.  v.  Hyde,  — 
8.  D.  — ,  162  N.  W.  937,  it  is  held  that 
even  though  the  note  is  not  property, 
the  corporation  may  recover  on  the 
note  where  the  certificate  has  not  been 
delivered. 

M8moot  V.  Perkins,  —  Tex.  Civ. 
App.  --,  195  8.  W.  988;  Cattlemen's 
Trust  Co.  of  Ft.  Worth  v.  Turner,  — 
Tex.  Civ.  App.  — ,  182  8.  W.  438. 

M  First  Nat.  Bank  of  Ottumwa  v. 
Fulton,  156  Iowa  734,  137  N.  W.  1019. 
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prohibiting  payment  otherwise  than  in  cash,  the  note  is  not  neceasarily 
void,  even  in  the  hands  of  the  corporation,^  or  a  purchase  from  it 
with  notice  of  the  facts.^^  And  if  the  corporation  procures  a  loan  bj 
pledge  or  discount  of  the  note,  the  corporation  cannot  defeat  an  action 
to  recover  the  loan  on  the  ground  that  the  taking  of  the  note  by  it 
was  prohibited,  even  though  the  lender  may  have  had  notice  of  the 
facts.^  In  support  of  this  rule  it  has  been  said  that  the  maker  of 
the  note  is  estopped  to  assert  the  constitutional  or  statutory  provision 
as  a  defense,  since  he  was  a  party  to  the  delivery  of  the  certificate  and 
will  not  be  permitted  to  take  advantage  of  his  own  wrong,**  and  that 
if  the  corporation  disposes  of  the  note  for  full  value,  even  to  a  pur- 
chaser having  knowledge  of  the  consideration,  the  transaction  is  from 
that  time  cleared  of  vice,  i^nce  the  corporation  has  its  money,  and  the 
purpose  of  the  provision  is  therefore  met,®* 

Som^  courts,  however,  have  held  that  such  a  note  is  void  and  that 
it  cannot  be  enforced  by  the  corporation,^  or  by  a  third  person  who 


MAlabana  Sehna  Sb  T.  B.  Co.  v. 
Bonntree,  7  Ala.  670. 

Oallfoniia.  Pacific  Trust  Go.  v. 
Dorsey,  72  Gal.  55,  12  Pac.  49.  Com- 
pare JefFerson  v.  Hewitt,  103  Gal.  624, 
37  Pac.  638. 

Iowa.      Franklin    ▼.    Twogood,    1^ 
Iowa  615.     See  Pir3t  Nat.  Bank  of 
Ottumwa  V.  Fulton,  156  Iowa  734,  137 
N.  W.  1019. 

Xflntoekjr.  FinneU  v.  Sandiord,  17 
B.  Mon.  748. 

Iiouisiana.  Canal  Bank  v.  Holland, 
5  La.  Ann.  368.  See  also  State  ▼.  New 
Orleans  Debenture  Redemption  Co., 
51  La.  Ann.  1827,  26  So.  586. 

MaasacbliMtta  Fanners'  A  Me- 
chanics' Bank  v.  Jenks,  7  M^tc.  592. 

BffiBBUBipvi.  Hepburn  y.  Kincannon, 
74  Miss.  691,  21  So.  569.  See  also 
Hayae  ▼.  Beauchamp,  5  Snaedes  &  M. 
515. 

New  York.  McLaren  v.  Penning- 
ton, 1  Paige  102. 

WOKtli  OacoUna.  MeBae  v.  Bussel, 
12  Ired.  224. 

BoQtli  OaroUna.  Greenville  A  C  B. 
Co.  V.  Woodsides,  5  Bich.  L.  145,  55 
Am.  Dec.  708. 


Sooth  Dakota.  Schiller  Piano  Co.  v. 
Hyde,  162  N.  W.  937. 

Nor  is  a  note  taken  in  payment  for 
stock  void  because  a  statute  makes  it 
a  misdemeanor .  for  directors  to  re- 
ceive notes  in  payment  of  instalments 
actually  called;  or  because  a  statute 
requires  corporations  to  publish  semi- 
annual statements  of  their  paid  up 
capital,  and  provides  that  nothing 
shaU  be  counted  as  cajntal  except 
mouBy.  Pacific  Trust  Co.  v.  Dorsey, 
72  Gal.  55,  12  Pac.  49. 

61  Schiller  Piano  Co.  v.  Hyde,  — 
S.  D.  —,  162  N.  W.  937. 

61  First  Nat.  Bank  of  Baidwinsville 
T.  Cornell,  8  N.  T.  App.  Div.  427,  40 
N.  Y.  Supp.  850. 

63  Schiller  Piano  Co.  v.  Hyde,  —  S. 
D.  — ,  162  N.  W.  937. 

64Schiller  Piano  Co.  v.  Hyde,  — 
S.  D.  — ,  162  N.  W.  937. 

6SBepublic  Trust  Co.  v.  Taylor,  — 
Tex.  Civ.  App.  — ,  184  S.  W.  772; 
Sturdevaat  v.  Falvey,  —  Tex,  Civ. 
App.  — ,  176  S.  W.  908;  Cope  v.  Pitaer, 
—  Tex.  Civ.  App.  — ,  166  &  W.  447. 
See  also  Alabama  Nat.  Bank  v.  Halaey, 
109  Ala.  196,  19  So.  522. 
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is  not  a  bona  fide  holder,^  or  even  by  a  bona  fide  purchaser  for 
value,^''  and  may  be  cancdled  in  a  suit  brought  for  that  purpose  by  the 
subscriber  ;••  and  that  the  contract  of  the  corporation  to  issue  stock 
for  notes  cannot  be  enforced  by  the  subscriber  or  purchaser  nor  dam- 
ages recovered  for  its  breach.^  And  it  has  also  been  held  that,  under 
such  circumstances,  the  subscriber  is  not  estopped  to  assert  the  inva- 
lidity of  such  a  note  by  participation  as  a  stockholder  in  the  meetings 
of  the  company  J®  One  who  indorses  such  a  note  for  a  consideration 
is  liable  to  a  bona  fide  holder,  however,  since  such  indorsement  carries 
with  it  his  warranty  of  genuineness.''* 

Of  <;ourse  the  note  is  enforceable  where  the  taking  of  it  does  not 
violate  the 'constitutional  or  statutory  provision  because  the  stock  is 
not  issued  to  the  subscriber  before  the  note  is  paid.^' 

§  3515.  Issue  of  stock  in  paymeiift  of  debte.  If  a  corporation  is 
indebted  to  a  subscriber  or  other  person,  and  conflicting  rights  of 
creditors  are  not  involved,  it  may  lawfully  pay  the  debt  by  can- 
celling the  subscription  or  issuing  its  stock.'''    It  may  also  issue  stock 


The  stoek  is  absolutely  void,  and 
the  promise  of  the  subscriber  or  pur- 
chaser to  pay  for  It  is  a  nuUitF.  Gen- 
eral Bonding  &  Ga«naHy  Ins.  Co.  v. 
Mosely,  —  Tex.  Civ.  App.  — ,  174  S. 
W.  1031. 

MKanaman  v.  Gahagan,  —  Tex. 
Civ.  App.  — ,  185  S.  W.  619;  Sturde- 
vant  V.  Falvey,  —  Tex.  Civ.  App.  — ^ 
176  S.  W..908;  Mason  v.  First  Nat. 
Bank  of  Paint  Bock^  —  Tex.  Civ.  App. 
—,  156  8.  W.  366.  See  also  Alabama 
Nat.  Bank  v.  Halsey,  109  Ala.  196, 
19  So.  522. 

W  Republic  Trust  Co.  v.  Taylor,  — 
Tex.  Civ.  App.  — ,  184  S.  W.  772. 

M  Prudential  Life  Ins.  Co.  of  Texa^ 
V.  Pearson,  —  Tex.  Oiv,  App.  — ,  188 
S.  W.  513;  Commonwealth  Bonding 
&  Casualty  Ins.  Co.  v.  Hollifield,  — 
Tex.  Civ.  App.  — ,  184  8.  W.  776 ;  Gen- 
eral Bonding  ft  Casualty  Ins.  Co.  v. 
Mosely,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  1031. 

The  corporation  cannot  be  regarded 
as  an  innocent  purchaser.  Prudential 
Life  Ins.  Co.  of  Texaa  v.  Pearson, 
—  Tex.  Civ.  App.  — ,  188  S.  W.  513. 

69  McCarthy  v.  Texas  Loan  ft  Guar- 


anty Co.,  —  Tex.  Civ.  App.  — ,  142 
8.  W.  96. 

VD  Commonwealtk  Bending  ft  Casr 
ualty  Ins.  Co.  v.  HolUfield,  —  Tex. 
Civ.  App.  —,  184  8.  W.  776. 

71  Farmers'  ft  Merchants'  State 
Bank  v.  Falvey,  —  Tex.  Civ.  App. 
— ,  175  S.  W.  833. 

79  First  Nat.  Bank  of  Ottumwa  v. 
Fulton,  156  Iowa  734,  137  N.  W.  1019; 
Schiller  Piano  Co.  v.  Hyde,  —  8.  D. 
— ,  162  N.  W.  937;  Smoot  v.  Perkins, 
— -  Ter.  dv.  App.  — ,  195  S.  W.  988; 
Cattlemen's  Trust  Co.  of  Ft.  Worth 
V.  Pruett,  —  Tex.  dv.  App.  — ,  184 
S.  W.  716;  C<«Lmonwealtk  Bonding 
ft  Casualty  Ins.  Co.  v.  Hill,  —  Tex. 
Civ.  App.  — ,  184  8.  W.  247;  Cattle- 
men's Trust  Co.  of  Ft.  Worth  v. 
Turner,  ;—  Tex.  Civ.  App.  — y  182  8. 
W.  438;  Farmers'  ft  Merchants'  State 
Bank  v.  Falvey,  —  Tex.  Civ.  App.  — , 
175  8.  W.  838;  Davis  v.  Burns,  —  Tex. 
Civ.  A^.  — ,  173  8.  W.  476;  Cope  v. 
Piteer,  —  Tex.  Civ.  App.  — ,  166  8. 
W.  447. 

TiAlalMaia^  Goodwin  v.  McGehee, 
15  Ala.  232,  44  Atl.  602. 

New    HampshlM.      Libby    v.    Mt. 
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to  a  person  in  consideration  of  his  assuming  a  corporate  indebted- 
ness.''* 

§  3516.  Pledge  of  unissued  stock  by  corporation.  Although  there 
seem  to  be  some  holdings  to  the  contrary/*  according  to  the  great 
weight  of  authority,  a  corporation  having  unissued  stock  in  its  treas- 
ury may  lawfully  pledge  the  same  as  security  for  a  debt  jw^viously 
contracted,  or  as  security  for  a  loan  made  to  it,  or  a  debt  otherwise 
contracted  at  the  time,  unless  it  is  expressly  prohibited  from  doing 
so  by  some  charter  or  statutory  provision.''*  In  speaking  of  stock  so 
pledged  the  Supreme  Court  of  the  United  States  has  said:  ''Though 
issued  in  form,  it  was  only  issued  in  a  qualified  sense,  to  subserve  a 


Monadnoek  Mineral  Spring  ft  Land 
Co.,  68  N.  H.  444,  44  Atl.  602. 

Kew  Jenwy.  Fidelity  Trust  Oo.  v. 
Federal  Trust  Co.,  —  N.  J.  Eq.  — , 
100  Atl.  615.  See  Iserman  ▼.  Inter- 
national Stoker  Co.  (N.  J.  Eq.),  66 
Atl.  605. 

Kew  York.  Beed  ▼.  Hayt,  19  Jones 
&  S.  121,  aff 'd  109  N.  Y.  659,  17  N.  B. 
418;  Lohman  t.  Kew  York  ft  E.  B.  Co., 
2  Sandf.  39. 

West  VixginlA.  Richardson  v.  Gra- 
ham,  45  W.  Ya.  134,  30  S.  E.  92. 

England.  lArocque  v.  Beauchemin, 
[1897]  App.  Cas.  358;  Appleyard's 
Case,  49  L.  J.  Ch.  290. 

This  satisfies  a  statute  requiring 
payment  'Mn  cash."  Larocque  v. 
Beauchemin,  [1897]  App.  Cas.  368. 

The  corporation  may  apply  the 
amount  of  a  debt  owing  by  it  to  a 
stockholder  in  payment  of  his  sub- 
scription, and  th]3  constitutes  a  pay- 
ment in  money.  Yeeder  v.  Mudgett, 
95  N.  Y.  295. 

A  mining  corporation  was  in  debt 
indirectly  for  its  mine.  A  party 
bought  stock  from  the  mining  corpora- 
tion and  transferred  a  mortgage  to 
the  creditor  of  the  mining  corporation 
in  consideration  of  the  stock.  The 
court  held  that  there  was  no  failure 
of  consideration  for  the  mortgage 
where  later  the  mine  wa3  ascertained 
to  be  worthless.  Smith  v.  Krueger, 
71  N.  J.  Eq.  531,  63  Atl.  850. 

Issuance  of  stock  to  promoters  in 


consideration  of  money  previously  ad- 
vanced by  them  for  the  benefit  of  the 
corporation  and  the  assumption  of 
corporate  indebtedness  by  them  does 
not  violate  a  statute  prohibiting  the 
issue  of  stock  for  other  than  a  money 
payment  of  the  consideration.  Wing 
V.  Credit  Guide  Co.,  —  Iowa  — ,  164 
N.  W.  627. 

See  also  §  640,  supra. 

T^Wa'tt  V.  German  Sav,  Bank,  — 
Iowa—,  165  N.  W.  897. 

The  fact  that  the  stock  is  issued 
direct  to  third  persons  at  the  request 
of  the  person  who  assumes  the  in- 
debtedness makes  no  difference,  al- 
though they  pay  nothing  to  the  cor- 
poration for  it.    Id. 

76  Star  Mills  v.  Bailey,  140  Ky.  194, 
140  Am.  St.  Bep.  370,  130  S.  W.  1077. 
In  this  case,  in  the  course  of  its 
opinion,  the  court  said:  ''A, corpora- 
tion cannot  pledge  its  own  stock  to 
secure  it^  own  debt,  and  *  *  *  it 
would  be  a  worthless  proceeding  if  it 
could. ' ' 

76  United  States.  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  Ed.  359; 
Granite  Brick  Co.  v.  Titus,  226  Fed. 
557;  Combination  Trust  Co.  v.  Weed, 
2  Fed.  24.  See  also  Levison  v.  Hamil- 
ton, 204  Fed.  72;  In  re  Noyes  Bros., 
136  Fed.  977;  Atlantic  Trust  Co.  v. 
Woodbridge  Canal  ft  Irrigation  Co.,  79 
Fed.  842;  Gasquet  v.  Crescent  City 
Brewing  Co.,  49  Fed.  496. 

Alabama.     See  Nelson  v.  Hubbard, 
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specific  purpose  by  way  of  collateral  security  for  a  limited  period, 
and  was  returnable  to  the  company  when  that  purpose  should  be  ac- 
complished. '  *  '^ 

It  has  been  held  that  a  pledge  of  unissued  stock  is  not  prohibited 
by  a  constitutional  or  statutory  provision  that  no  corporation  shall 
issue  stock  except  for  labor  done,  services  performed  or  money  or 
property  actually  received,  and  that  all  fictitious  increases  of  stock 
shall  be  void,  although  the  face  value  of  the  stock  so  pledged  exceeds 
the  amount  of  the  indebtedness  to  be  secured  J^  But  there  is  authority 
to  the  contrary.'* 


96  Ala.  238, 17  L.  B.  A.  375, 11  S<x.  428. 

OalifonkUk  See  IIlinoiB  Trust  Sb  Bav- 
ings  Bank  v.  Pacific  By.  Co.,  117  Gal. 
332,  49  Pac.  197. 

IMawaie.  In  re  International  Ba- 
diator  Co.,  —  Del.  Ch.  — ,  92  Atl.  255. 

Iowa.  See  Tierney  v.  Ledden,  143 
Iowa  286,  21  Ann.  Cas.  105,  121  N.  W. 
1050. 

BCaiyland.  Matthews  v.  Albert,  24 
Md.  527. 

Miimesota.  See  MarshaU  Field  & 
Co.  V.  Evans,  Johnson,  Sloane  &  Co., 

106  Minn.  85,  19  L.  B.  A.  (N.  8.)  249, 
118  N.  W.  55. 

Miflwmzl  Union  Sav.  Ass'n  v. 
Seligman,  92  Mo.  635,  1  Am.  St.  Bep. 
776,  15  S.  W.  630.  See  also  Colonial 
Trust  Co.  V.  McMillan,  188  Mo.  547^ 

107  Am.  St.  Rep.  335,  87-  S.  W.  933; 
Fisher  v.  Seligman,  75  Mo.  13. 

Montaiia.  See  Parberry  ▼.  Woodson 
Sheep  Co.,  18  Mont*  317,  45  Pac.  278. 

New  HampAlre.  Peterborough  B. 
Co.  v.  Nashua  &  L.  B.  Co.,  59  N.  H.  385. 

New  York.  See  Kinsman  ▼.  Fislc, 
83  Hun  494,  31  N.  Y.  Supp.  1045. 

Vennont.  See  Deavitt  v.  Eldridge, 
73  Vt.  332,  50  Atl.  1967. 

WlBconsln.  See  Oilman  v.  Gross,  97 
Wis.  224,  72  N.  W.  885.  See  also 
Andrews  v.  National  Foundry  Sb  Pipe 
Works,  76  Fed.  166,  36  L.  B.  A.  139, 
77  Fed.  774,  88  Fed.  613. 

England.  Bloomenthal  v.  Ford, 
[1897]  App.  Cas.  156,  rev'g  [1896]  2 
Ch.  525. 


In  Powell  V.  Blair,  l33  Pa.  St.  550, 
19  AtL  559,  where  the  stock  was  is- 
sued by  corporate  officer^  to  them- 
selves and  then  assigned  by  them  as 
security  for  a  loan  to  the  corporation, 
and  it  was  held  that  the  corporation 
was  estopped  to  question  the  validity 
of  the  3tock  as  against  the  pledgee. 

It  is  no  defense  to  an  action  for 
money  had  and  received  against  a 
national  bank  or  its  receiver  to  re- 
cover  money  loaned,  that  stock  issued 
by  the  bank  as  collateral  security  for 
the  loan  was  issued  without  authority 
of  law.  Williams  v.  American  Nat. 
Bank,  85  Fed.  876,  101  Fed.  943. 

77  Burgess  v.  Seligman,  107  U.  S. 
20,  27  L.  Ed.  359,  quoted  in  Granite 
Brick  Co.  v.  Titus,  226  Fed.  557 ;  Wil- 
liams V.  American  Nat.  Bank,  85  Fed. 
376. 

71  Granite  Brick  Co.  v.  Titus,  226 
Fed.  557.  See  also  Atlantic  Trust  Co. 
V.  Woodbridge  Canal  ft  Irrigation  Co., 
79  Fed.  842;  Nelson  v.  Hubbard,  96 
Ala.  238,  17  L.  B.  A.  375,  11  So.  428; 
Illinois  Trust  k  Savings  Bank  v.  Pa- 
cific By.  Co.,  117  Cal.  332,  49  Pac.  197. 

The  «tock  Is  issued  ''for  money 
paid''  under  such  circumstances,  and 
hence  13  not  fictitious  and  not  void. 
Granite  Brick  Co.  v.  Titus,  226  Fed. 
557.  See  also  S  1032,  supra,  as  to  the 
power  to  issue  bonds  under  such  cir- 
cumstances. 

79  A    corporation    cannot    issue    its 
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It  has  also  been  held  that  such  a  pkdge  is  void  under  a  statute 
which  prohibits  the  issuance  of  certificates  until  the  stock  has  been 
paid  for  in  full.**  But,  on  the  other  hand,  it  has  been  held  that  where 
such  a  statute  does  not  declare  that  stock  issued  in  violation  thereof 
is  void,  an  issue  of  stock  by  way  of  pledge  is  not  void,  but  at  most  is 
ultra  vires  and  voidable,  and  that  the  corporation  is  estopped  to 
question  its  validity,  where  all  the  stockholders  have  assented  to  such 
issue,  and  the  pledgee  has  fully  performed  his  obligations  under  the 
contract  and  the  Qorporation  has  received  all  of  the  benefits  of  such 
performance,'^  especially  where  the  pledgee  does  not  seek  to  hold  the 


stoak  as  Mcurity  for  the  futttre  de- 
li vejry  bonds.  .  Haule  v.  Consumerg' 
Park  Brewing  Co^  150  N.  Y.  App.  Div. 
582,  135  N.  Y.  8upp.  900,  appeal  dis- 
missed 211  N.  Y.  578,  105  N.  E.  1086. 
Compare  Kinsman  v.  Pi^,  83  Hun  (N. 
Y.)  494,  31  N.  Y.  Supp.  1045,  where, 
however,  the  stoek  pledged  wae 
treasury  stoek  whick  had  beea  pre- 
viously issued  and  placed  in  the  hands 
of  trustees  for  the  beneflt  of  the  eor- 
poratioA.  See  also  In  re  Progressive 
Wall  Paper  Co.,  22»  IM.  489,  which 
was  a  New  York  case  relative  to  the 
issuance  of  bonds  under  such  cir- 
cumstances. 

In  Farmers'  Loan  &  Trust  Co.  v. 
San  Diego  Street  Car  Co.,  45  Fed. 
518,  it  was  held  that  a  pledge  of  bondj^ 
as  collateral  security  for  a  pre-exist- 
ing indebtedness  was  in  violation  of 
such  a  provision. 

In  Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  &  Irrigation  Co.,  79  Fed. 
842,  the  court  distinguishes  Farmers' 
Loan  &  Trust  Co.  v.  San  Biego  Street 
Car  Co.,  on  the  ground  that  the  pledge 
in  that  case  was  for  a  pre-existing  in- 
debtedness and  that  it  appeared  that 
the  issue  of  bonds  was  for  a  purpose 
other  than  that  to  which  it  was  de- 
voted. 

See  also  §  1032,  supra,  as  to  the 
power  to  issue  bonds  under  3ueh  cir- 
cumstances. 


•0  Brewster  v.  Hartley,  37  Cal.  15, 
99  Am.  Bee.  237. 

''If  the  power  exists  in  the  cor- 
poration to  issue  3tock  to  secure  a 
loan  or  indebtedness^  it  is  practically 
unlimited,  and  the  directors  may  issue 
and  pledge  all  the  capital  stoek  not 
held  by  stockholders  as  security  for 
a  trifling  loan,  and  by  the  aid  of  the 
stocks  thus  issued,  they  may  increase 
the  capital  stock,  and  pledge  the  new 
stock  to  secure  another  loan,  and  thus 
perpetuate  themselves  in  power  be- 
yond the  reach  of  redress  on  the  part 
of  the  stockholders,  who  may  have 
contributed  mueh  the  larger  portioA  of 
the  assets  of  the  corporation." 
Brew^Ster  v.  Hartley,  37  Cal.  15,  99 
Am.  Bee.  237.  See  also  Andrews  v. 
National  Foundry  &  Pipe  Works,  76 
Fed.  166,  36  L.  R.  A.  139,  77  Fed. 
774,  36  L.  B.  A.  139,  88  Fed.  613. 

SI  Granite  Brick  Co.  v.  Titus,  226 
Fed.  567. 

Where  ^tock  was  issued  on  the  vote 
of  the  directors,  and  used  by  them  as 
a  pledge  to  obtain  a  loan,  it  was  held 
that  the  corporation  was  estopped 
from  objecting  that  the  issue  of  stock 
not  paid  up  was  prohibited  by  the  con- 
stitution, and  that  the  holder  was  en- 
titled to  the  same  to  the  extent  of  the 
loan.  Gksqueit  v.  Crescent  City  Brew- 
ing Co.,  49  Fed.  496.  And  see  Bloom- 
enthal  v.  Ford,  [1807]  App.  Cae.  156, 
rev'g  [1896]  2  Ch.  525. 
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stock,  but  offers  to  surrender  it  upon  payment  of  the  amoont  advanced 
upon  it.** 

Where  such  a  pledge  is  valid,  in  case  of  default,  the  pledgee  may  sell 
the  stock  for  what  it  will  bring,  although  it  may  be  less  than  par,  and 
although  the  charter  of  the  corporation  may  prohibit  it  from  issuing 
its  stock  at  less  than  par.** 

If  the  corporation  becomes  insolvent  and  is  placed  in  the  hands  of 
a  receiver,  the  pledgee  may  prove,  his  (A/am  for  the  amount  of  the  debt 
secured  l^  the  pledge,  but,  if  he  does  so,  must  return  the  pledged 
stock.** 

The  liability  of  the  pledgee  to  creditors  of  the  corporation  as  a 
stoekhcdder  will  be  eonsidered  in  a  subsequent  section.** 

Zn.  WATEBBD  OB  FICTITIOUSLY  PAB>  UP  STOCK 

§3617.  In  general;  definitions  and  distinctions.  As  will  be  de- 
veloped in  the  succeeding  sections,  by  the  great  weight  of  authority, 
in  the  absence  of  express  charter,  statutory  or  constitutional  provisions 
establishing  a  different  rule,  an  issue  of  watered  or  fictitiously  paid 
up  stock  by  a  corporation,  whether  the  issue  was  at  a  discount  of 
its  par  value,  or  for  property,  labor  or  services  taken  at  an  intentional 
overvaluation,  or  gratuitous,  is  binding  upon  the  corporation,  and  as 
•  against  all  other  parties,  except  in  so  far  as  it  may  coni^titute  a  viola- 
tion of  the  rights  of  existing  stockholders,  or  operate  as  a  fraud  upon 
subsequent  subscribers  for  stock,  or  subsequent  creditors  of  the  cor- 
poration. In  most  junsdictions,  when  stock  is  issued  for  property, 
labor  or  services,  at  an  overvaluation  known  to  be  excessive,  the 
transaction  is  fraudulent  as  against  dissenting  stockhcMers  and  subse- 
quent bona  fide  creditors,  and  they  may  compel  payment  of  the  differ- 
ence between  the  par  value  of  the  stock  and  the  actual  value  of  the 
property,  labor  or  services.  It  is  otherwise,  however,  if  the  valuation 
was  made  in  good  faith,  and  the  overvaluation  was  due  to  mistake  or 
mere  error  of  judgment. 

In  some  jurisdictions,  the  rules  above  stated  do  not  apply  to  the 
full  extent  because  of  special  statutory  or  constitutional  provisions. 
Qenerally,  however,  they  apply  under  such  provisions.** 

•s  Granite  Briek  Co.  v.  Titos,  886  HIa  n  IntemstioBal  BadiaiM  Co., 

Fed.  557.  —  DeL  Ck.  — ,  98  Ail.  856. 

•S  Atlantic  Trust  Co.  v.  Woodbridge  U  See  sobd.  xxn,  infra,  tkio  ehap- 

Canal  ft  Irrigation  Co.,  79  Fed.  S42;  ter. 

Peterborough  B.  Co.  v.  Naahna  ft  L.  B.  iSSeo  infra,  this  subdivision  of  this 

Co.,  59  N.  H.  385.  cba^r. 
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When  a  corporation  issues  stock  as  full  paid,  thig  is  a  representa- 
tion, in  the  absence  of  anything  to  show  the  contrary,  that  it  has  re- 
ceived from  the  subscribers  or  purchasers  the  full  par  value  of  the 
shares,  in  money  or  its  equivalent,  as  capital  upon  which  to  conduct 
its  operations,  and  from  which,  if  necessary,  to  pay  its  debts.  In  such 
a  case,  persons  dealing  with  the  corporation  and  becoming  its  creditors, 
and  persons  subscribing  for  or  purchasing  other  shares,  have  a  right 
to  assume  that  the  corporation  has  received  or  will  receive  the  par 
value  of  the  stock.  If  the  shares  have  been  issued  by  the  corporation 
as  full  paid,  when  in  fact  it  has  intentionally  or  knowingly  received 
or  agreed  to  receive  nothing  at  all  for  them,  or  less  than  their  par 
value,  either  in  money,  or  in  property  or  services^  the  shares  are  said 
to  be  "watered,*'  or  *' fictitiously  paid  up/'  to  the  extent  to  which 
they  have  not  been  or  are  not  to  be  paid  for.  Statutes,  however,  in 
some  states  have  enacted  what  some  courts  have  termed  the  "true 
value"  rule,  whereby  it  is  made  obligatory  to  put  in  as  much  in 
value  as  the  par  value  of  the  stock  with  no  latitude  for  erroneous  valua- 
tions of  property  or  services.*''  In  this  connection  it  is  also  essential 
to  distinguish  "issues"  of  stock  from  "sales"  of  stock  by  the  corpora- 
tion which  has  already  "issued"  it  and  has  again  come  into  the  pro- 
prietary possession  of  it.** 


i7See  cases  cited  infra  this  section 
and  sections  following. 

Watered  or  fictitious  stock  has  been 
defined  as  that  which  ''is  issoed  as 
fully  paid  up,  when  in  fact  the  whole 
amount  of  the  par  ^elue  thereof  has 
not  Ibeen  paid  in;  *  •  •  which 
purports  to  represent,  but  does  not 
represent,  in  good  faith,  money  paid 
in,"  etc.  Loud  v.  Solomon,  18S  Mich. 
7,  154  N.  W.  73,  quoting  Cook  on 
Stocks  and  Stockholders,  i  13. 

Thia  definition  is  only  saved  by  the 
belated  interjection  of  the  words  ''in 
good  faith,"  from  being  a  misleading 
one.  As  will  hereafter  appear  the  er- 
roneous valuation  of  that  which  is 
rendered  in  paysnent  for  full  paid 
stock  does  not  stamp  it  as  watered  or 
fictitious,  even  as  to  creditors,  unless 
there  was  bad  faith  or  unless  the 
statute  precluded  any  estimation  of 
value  by  requiring  actual  full  value. 


M  See  i  3522,  infra,  as  to  repur- 
chased or  treasury  stock. 

A  contract  to  "advance"  needed 
money  to  the  corporation,  made  with 
other  stockholders  and  subject  to  its 
approval,  on  consideration  that  it 
should  deliver  50  per  cent,  of  its  stock 
to  the  promisor,  was  held  a  purchase 
and  not  a  loan  to  it.  Paine  v.  Copper 
Belle  Min.  Co.,  13  Ariz.  406,  114  Pae. 
964. 

A  corporation  having  acquired  prop- 
erty for  1,000,000  ilhares  by  virtue  of  a 
modification  of  an  agreement  calling 
for  2,500,000  shares  holds  the  diifer- 
cnee  as  unissued  and  not  as  treasury 
stock,  and  directors  cannot  sell  it  be- 
low par  (Oiv.  Code,  Si  423,  427).  An- 
derson V.  Scandia  Min.  Syndicate,  26 
S.  D.  658,  128  N.  W.  1016. 

Where  the  stock  was  given  out  to 
sell  and  account  for  the  proceeds,  it  is 
the  same  as  if  never  issued  and  re- 
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There  are  various  ways  in  which  watered  stock  may  be  issued.  It 
may  be  issued  gratuitously, — ^under  an  agreement  that  nothing  at  all 
shall  be  paid  into  the  corporation  therefor.  Or  it  may  be  issued  upon 
payment  of,  or  an  agreement  to  pay,  less  than  its  par  value  in  money, 
or  for  cash  at  a  discount^  Or  it  may  be  issued  in  pa3rment  for 
property,  labor  or  services,  the  value  of  the  property,  labor  or  services 
being  known  to  be  less  than  the  par  value  of  the  sha^es.^  Or  it  may 
be  issued  in  the  guise  of  a  stock  dividend, — ^that  is,  issued  to  stock- 
holders  as  a  dividend  representing  surplus  profits,  or  an  increase  in 
the  value 'of  property,  when  there  are  not  sufBcient  profits  or  a  suf- 
ficient increase  in  values  to  justify  it*^  In  all  of  these  cases,  the 
stock  is  watered  to  the  extent  that  it  does  not  represent  money  or  its 
equivalent  actually  received  or  secured  to  the  corporation  as  capital. 

Whether  a  corporation  can  lawfully  issue  stock  thus  watered  or 
fictitiously  paid  up,  and  the  rights  and  liabilities  arising  out  of  such 
an  issue  of  stock,  or  agreement  therefor,  will  be  considered  in  the  fol- 
lowing sections.  An  important  distinction  between  an  issue  and  an 
agreement  to  issue  stock  should  be  noted,  the  one  being  executed  and 
the  other  executory,  and  it  does  not  follow  that  an  issue  will  be  com* 
pelled  or  an  executory  contract  be  enforced,  though  it  might  have 
been  valid  if  the  issue  had  been  made.** 

§3518.  Power  of  corporation  at  common  law— In  general    In 

few  or  none  of  the  states  has  this  subject  been  left  untouched  by 
legislation,  and  the  recent  decisions  are  therefore  to  be  read  with 
careful  attention  to  the  condition  of  the  statutes  contemporaneous 
with  the  cause  of  action.^  It  has  been  said  that  when  the  amount  of 
the  capital  stock  of  a  corporation,  and  the  par  value  of  its  shares, 


mainlng  in  the  treasury,  unless  it 
eomee  into  the  hands  of  an  innocent 
purchaser.  Cortelyou  y.  Imperial  Land 
Co.,  156  Cal.  373,  104  Pac.  695. 

99  See  CHiristensen  v.  Eno,  106  N.  Y. 
97,  eo  Am.  Rep.  429,  12  N.  E.  648.  fiee 
also  6coville  v.  Thayer,  105  U.  8.  143, 
26  L.  Ed.  968.  See  also  SS  3520,  3591, 
infra. 

MElyton  Land  €o.  v.  Birmingham 
Warehouse  Ss  Elevator  Co.,  92  Ala.  407, 
12  L.  R.  A.  307,  25  Am.  St.  Rep.  65,  9 
So.  129;  Garrett  v.  Kansas  City  Coal 
Min.  Co.,  113  Mo.  330,  35  Am.  St.  Rep. 
713,  20  8.  W.  965.  See  also  §§  3519, 
3591,  infra. 


•ISee  {3523,  infra,  and  also  infra 
this  chapter,  subdivision  on  Divi- 
dends. 

MThis  distinction  appears  as  an  ef- 
fect of  an  issue  or  an  agreement  to 
issue  Hhe  stock,  and  not  as  a  phase  of 
power  to  issue  it.  Therefore  it  is 
treated  infra,  f  3S79  et  seq. 

9S  Many  of  the  statutes  are  substan- 
tially declaratory  of  the  common-law 
rules  worked  out  by  the  courts.  Some, 
however,  impose  radical  inhibitions  on 
power  to  issue  for  anything  less  than 
full  par  value.  6ee  §3526  et  seq., 
infra. 
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are  fixed  by  its  charter  or  the  general  law,  or  by  its  articles  of  associa- 
tion in  pursuance  thereof,  the  corporation  has  no  power  to  issue  the 
stock  upon  payment  of  less  than  its  par  value.  This  statement,  how- 
ever, is  entirely  too  broad,  and  is  not  supported  by  authority.  The 
writer,  after  a  most  careful  investigation,  has  not  been  able  to  find  a 
single  case  in  which  such  a  rule  has  been  laid  down,  where  there  was  no 
express  charter,  statutory  or  constitutional  prohibition  ot  provision, 
and  where  no  rights  of  dissenting  stockholders  or  creditors  were  in- 
volved. But  there  are  numerous  decisions  seeming  to  state  the  above 
rule  which  on  examination  depend  either  on  some  statute,  implied 
without  mention  or  citation,  or  on  an  invasion  of  right  or  on  f  raud.^ 
Even  in  the  absence  of  a  statutory  prohibition,  the  issue  of  stock  at 
less  than  its  par  value,  except  as  hereafter  explained,  is  in  violation 
of  the  rights  of  dissenting  stockholders  who  have  paid  the  par  value 
of  their  ^bares,  and  for  this  reason  ultra  vires  as  against  them.^  It 
is  also  a  fraud  upon  other  persons  subscribing  for  or  purchasing  shares 
at  their  par  value  in  reliance  upon  all  other  subscribers  or  purchasers 
paying  the  same.  Any  secret  agreement,  therefore,  between  a  cor- 
poration and  a  subscriber  for  shares,  under  which  he  is  to  pay  less 
than  other  subscribers,  is  void  as  a  fraud  upon  the  latter.^  It  is  also 
a  fraud  upon  persons  who  subsequaitly  deal  with  the  corporation  and 
become  its  creditors  in  the  belief  that  its  authorized  capital  stock  has 
been  fully  paid,  and,  as  we  shall  see,  pa3nnent  of  less  than  the  par 
value  of  stock  may  not  be  full  payment  as  against  them.^ 

Where,  however,  there  is  no  charter,  statutory  or  constitutional  pro- 
vision requiring  that  stock  shall  be  paid  for  at  its  par  valne,  and 
where  no  rights  of  other  stockholders  are  violated,  and  there  is  no 
fraud  as  against  creditors,  there  is  nothing  whatever  to  render  it 
either  illegal  or  ultra  vires  for  a  corporation  to  issue  its  stock  as  full 
paid  upon  payment  of  less  than  its  par  value.  Such  a  transaction  is 
perfectly  vi^id  as  between  the  parties,  if  all  the  stockholders  consent. 


MAn  examination  of  tke  English 
cases  and  some  eases  in  this  country, 
which  are  sometimes  cited  as  against 
this  view,  will  show,  either  that  they 
were  decided  under  tbe  influence  of 
some  special  statutory  or  eonstita- 
tioaal  provision,  or  that  the  rights  of 
nonconsenting  stockholders  or  credi- 
tors were  involved.  Bee  §f  3525-3575, 
infra,  where  references  are  made  to 
statutes  of  the  various  states. 

See  i  3585  et  seq.,  infra,  and  §  3589 


et  seq.,  as  to  the  rights  of  stock- 
holders and  creditors  to  assail  sueh  an 
issue. 

•5  Fisk  v.  Chicago,  E.  L  ^  P.  H,  Co., 
53  Barb.  (N.  Y.)  513.  See  i  SSSn, 
infra. 

S6  See  Chap.  17,  supra. 

97  Sooville  V.  Thayer,  105  U.  S.  143, 
26  L.  Ed.  968;  Union  Mut.  Life  Ins. 
Co.  V.  Frear  Stone  Mfg.  Co.,  97  111. 
537,  37  Am.  Bep.  129.  And  see  f  3589 
et  seq.,  infra. 
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and  the  corporation  cannot  afterwards  repudiate  the  agreement,  and 
compel  pa3nnent  of  the  difference  between  the  par  valne  of  the  stock 
and  what  it  has  agreed  upon  as  payment  in  full.** 

In  a  leading  case  on  this  point,  decided  in  1881  in  the  Supreme 
Court  of  the  United  States,  a  corporation  organized  under  the  laws  of 
Kansas,  where  there  was  no  express  statutory  or  constitutional  pro- 
vision on  the  tsrubject,  issued  its  stock  to  all  of  its  subscribers  as  full 
paid,  upon  payment  of  less  than  half  of  its  par  value,  and  agreed  with 
them  that  no  further  payment  should  be  required.  The  court  held 
that  the  agreement  was  valid  and  binding  as  between  the  corporation 
and  the  stockholders,  although  the  stockholders  might  be  required  in 
equity  to  pay  such  part  of  the  diflference  between  the  par  value  of  the 
stock  and  the  amount  paid  as  might  be  necessary  to  satisfy  the  claims 
of  creditors  of  the  corporation.  **The  stock  held  by  the  defendant,'* 
said  the  court,  "was  evidenced  by  certificates  of  full  paid  shares.  It  is 
conceded  to  have  been  the  contract  between  him  and  the  company 
that  he  should  never  be  called  upon  to  pay  any  further  assessments^ 
upon  it.  The  same  contract  was  made  with  all  the  other  shareholders, 
and  the  fact  was  known  to  all.  As  between  them  and  the  company 
this  was  a  perfectly  valid  agreement.  It  was  not  forbidden  by  the 
charter  or  by  any  law  or  public  policy,  and  as  between  the  company 
and  the  stockholders  was  just  as  binding  as  if  it  had  been  expressly 
authorized  by  the  charter.  If  the  company,  for  the  purpose  of  in- 
creasing its  business,  had  called  upon  the  stockholders  to  pay  up  that 
part  of  their  stock,  which  had  been  satisfied  'by  discount'  according 
to  their  contract,  they  could  have  successfully  resisted  such  a  demand. 
No  suit  could  have  been  maintained  by  the  company  to  collect  the 
unpaid  stock  for  such  a  puipoae.  The  shares  were  msued  as  fidl 
paid,  on  a  fair  understanding,  and  that  bound  the  company."** 
The  same  result  has  been  reached  in  New  York  and  New  Jersey,  which 
have  statutes  regulating  the  issue  of  stock  for  property  or  services. 
The  common-law  right  to  make  a  subaeription  contract  ia  the  basis 
of  the  doctrine.^    Promiasary  notes  given  to  the  corporation  may  be 

mSeoville  v.  Thayer,  105  IT.  B.  143,  done  to  the  stockholders  or  to  credi- 

2e  li.  Bd.  968;  Barr  v.  New  York,  L.  tors  and  if  no  statute  foxt>id8.    Boss  v. 

E.  A  W.  B.  Co.,  1«5  N.  Y.  263,  26  N.  E.  Sayler,  104  111.  App.  19. 

145;  Plynn  v.  Brooklyn  City  R.  Co.,  9  ••Sooville  v.  Thayer,  105  TT.  S.  143, 

N.  Y.  App.  Div.  269,  41  N.  Y.  Supp.  26  L.  Ed.  968,  opinion  by  Mr.  Jnstict* 

566.    And  see  §§  3584,  3687,  infra,  and  Woods. 

cases  there  cited.  1  Sinee   the  subscription   is   a  con- 
finch  sale  price  as  the  corporation  tract,  there  is  no  obstacle  to  issuance 

chooses  may  be  fixed,  if  no  injury  is  below  par  as  between  corporation  and 

5841 
V  Priv.  Corp.— 74 


§  3518] 


PnrVATE   COBPORATIONS 


[Ch.56 


the  basis  of  a  stock  issue  to  the  maker,  paying  his  subscription  in 
this  manner  or  deferring  payment  thereby,  unless  the  terms  of  the 
statute  ppcvent  it.' 

§  3519.  —  Issue  of  stock  for  property,  labor  or  services.  What  has 
been  stated  in  the  foregoing  section  is  true  when  a  corporation  issues 
its  stock  for  property,  labor  or  services,  any  of  which  may  ordinarily 
be  taken  in  payment  as  well  as  money  might  be,'  whether  it  issues  the 
stock  at  less  than  par  upon  a  fair  valuation  of  the  property,  labor 
or  services,  or  at  par  upon  an  overvaluation.  If  the  transaction  is  un- 
affected by  charter,  statutory  or  constitutional  provisions,  and  all 
the  stockholders  consent,  and  the  rights  of  creditors  are  not  involved, 
the  transaction  is  perfectly  valid  and  binding  as  between  the  parties. 
As  between  them,  the  courts  will  treat  the  stock  as  full  paid,  in  accord- 
ance with  their  agreement,  however  much  the  par  value  of  the  stock 
may  exceed  the  value  of  the  property,  labor  or  services.*  "Whatever," 
said  Judge  Sho waiter  in  a  federal  case,  ''may  have  been  in  fact  the 
Value  of  the  property  turned  over  to  the  company  for  its  stock,  the 
company  agreed  to  take  it  for  the  stock.  The  persons  interested  were 
the  stockholders,  and  there  was  no  dissent  on  the  part  of  any  person 
concerned  from  what  was  then  done.  Neither  any  person  then  hold- 
stockholder.     Southworth  v.  Morgan,     .  have   been    modified    by    recent    de- 


205  N.  Y.  293,  51  L.  R.  A.  (N.  8.)  56, 
98  N.  B.  490,  rev'g  143  N.  Y.  App.  Div. 
648,  128  N.  Y.  Supp.  196,  71  N.  Y. 
Misc.  214,  128  N.  Y.  ftupp.  598. 

In  Flynn  v.  Brooklyn  City  R.  Co.,  9 
N.  Y.  App.  Div.  269,  41  N.  Y.  Supp. 
566,  it  was  held  that,  as  there  was  no 
statutory  provision  in  New  York  af- 
fecting the  issue  of  stock  by  railroad 
companies  at  less  than  par,  it  was  not 
contrary  to  pu'bKc  policy,  or  otherwise 
illegal,  for  a  railroad  company  with  a 
capital  stock  of  thirty  million  dollars 
to  issue  the  same  at  fifteen  cents  on 
the  dollar  in  payment  of  the  shares  of 
stock  in  other  railroad  companies  pur- 
chased by  it. 

It  is  said  by  the  New  Jersey  court 
that,  if  the  issue  of  stock  for  less  than 
par  in  cash  or  property  is  malum  of 
any  kind,  it  is  simply  malum  prohibi- 
tum; and  that  the  old  theories  in  re- 
gard to   the  status  of  capital  stook 


cisions ;  and  that  in  modem  days  credit 
is  extended  to  the  corporation  on  the 
difference  between  its  assets  and  lia- 
bilities and  not  on  the  basis  of  its  cap- 
ital stock.  Stevenson,  V.  C,  in  Bubino 
V.  Pressed  Steel  Car  Co.  (N.  J.  Ch.), 
53  Atl.  1050. 

*See  §3526  et  seq.,  infra,  particu- 
larly the  cases  decided  under  the 
Texas  and  California  statutes. 

•  As  to  payment  for  stock  in  prop- 
erty, labor  or  services,  see  also  this 
chapter,  subdivision  ''Issue  and  Pay- 
ment," supra. 

4  Northern  Trust  Co.  v.  Columbia 
etraw  Paper  Co.,  75  Fed.  936,  affM 
sub  nom.  Dickerman  v.  Northern  Trust 
Co.„  80  Fed.  450;  Barr  v.  New  York, 
L.  E.  &  W.  B.  Co.,  126  N.  Y.  263,  26 
N.  E.  145;  Van  Cott  v.  Van  Bmnt,  82 
N.  Y.  535;  Whitehill  v.  Jacobs,  75  Wis. 
474,  44  N.  W.  630.  And  see  §§  3679- 
3595,  infra. 
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ing  stocky  nor  any  person  who  afterwards  became  a  stockholder  by 
assignment  from  one  who  then  held  stock,  can  now  make  complaint, 
on  behalf  of  the  corporation,  as  against  the  fairness  of  that  trans- 
action.   This  I  take  to  be  the  settled  law  on  that  subject."  * 

According  to  the  weight  of  authority,  as  we  shall  hereafter  see,  such 
payment  for  th«  stock  will  not  be  good  as  against  subsequent  bona 
fide  creditors  of  the  corporation,  who  deal  with  it  on  the  faith  of  its 
stock  being  fully  paid,  if  the  overvaluation  of  the  property  was  fraudu- 
lent, or  if  it  was  intentional,  although  without  any  actual  fraudulent 
intent.*  Subject  to  limitations  imposed  by  statute,  charter  or  by- 
law,*"  any  services  of  value,  including  promotion  services,'  up  to  a 
reasonable  value,*  or  tangible  or  intangible  property**  of  any  de- 


1^  Northern  Trust  Co.  v.  Colamt>ia 
Straw  Pwper  Co.,  75  Fed.  936,  aifM 
Bickermaa  v.  Northern .  Trust  Co.,  80 
Fed.  450.  And  see  i  3583  et  seq., 
infra,  and  eases  there  cited. 

•  §  3589  et  seq.,  infra. 

7  By-laws  prohibiting  compensation 
for  official  services  do  not  prevent  is- 
sue of  stock  to  officers  for  promotion 
and  organization  services.  Fitzpatrick 
V.  O'Neill,  43  Mont.  552,  Ann.  Cas. 
1012  C  296,  118  Pac.  273. 

t  Services  in  selling  the  stock  maj 
be  of  such  value  as  to  support  issuance 
of  it  in  consideration.  A  scheme  by 
which  $50,000,000  of  full  paid  nonas- 
sessable stock  was  to  be  sold  in  small 
blocks  to  retail  grocers  to  furnish  $10,- 
000,000  of  capital  for  a  sugar  business 
to  supply  them  and  the  balance  of 
$2i5,000,000  of  such  stock  was  to  be 
divided  equally  one-half  for  selling 
services  and  one-half  for  providing 
$100,000  capital,  was  not  violative  of 
statute  or  against  pulblie  policy.  Hoi- 
man  v.  Thomas,  178  Fed.  675,  rev'g 
171  Fed.  219. 

9  Stock  can  be  issued  for  services 
rendered  in  promotion  and  organiza- 
tion to  a  reasonable  sum  agreed  on  all 
holders  having  knowledge  of  it.  Fitz- 
patrick V.  O  'Neill,  43  Mont.  552,  Ann. 
Cas.  1912  C  296,  118  Pac.  273. 

The  voting  of  15,000  out  of  25,000 


shares  "as  a  bonus  for  promoting,  or- 
ganizing and  installing''  the  corpora- 
tion was  held  in  fact  a  gift.  McAllis- 
ter V.  American  Hospital  Ass'n,  62 
Ore.  530,  125  Pac.  286. 

10  Capitalized  expectations  from  uso 
of  property  are  not  property.  Hol- 
combe  v.  Trenton  White  City  Co.,  80 
N.  J.  Eq.  122,  82  Atl.  618,  afl'd  82  N. 
J.  Eq.  364,  91  Atl.  1069. 

A  promissory  note  given  for*  the 
stock  is  personal  "property."  Quartz 
Glaas  &  Manufacturing  Co.  v.  Joyce, 
27  Cal.  App.  523,  150  Pac.  648. 

A  privilege  or  "concession"  at  an 
exposition  when  taken  at  a  fair  value 
will  support  a  full  paid  stock  issue. 
Bonet  Const.  Co.  v.  Central  Amuse- 
ment Co.,  153  Mo.  App.  185,  132  8.  W. 
270. 

Goodwill,  patents  and  established 
trade-marks  are  property,  and  stock 
issued  for  'them  is  not  bonus  stock. 
Brown  v.  Weeks,  —  Mich.  — ,  161  N. 
W.  945.     ' 

A  process  of  refining  which  was  in 
use  elsewhere,  was  not  secret  and  was 
not  patented  is  not  "property";  and 
the  issue  of  stock  against  it  violates 
Const,  art.  9,  J  39.  Webster  v.  Web- 
ster Befining  Co.  of  Okmulgee,  36  Okla. 
168,  47  L.  B.  A.  (N.  S.)  607,  128  Pac. 
261. 

As  to  what  is  "property"  or  "serv- 


5843 


§  3519] 


PiOVATE   C(»tPO&ATiO;NS 


ICh.56 


scription  not  wholly  extraneous  to  the  corp<Hratio&^8  purposes  and 
powersy^^  or  the  forbearance  of  any  right  or  granting  of  one "  will 
sustain  a  stock  issue  as  one  made  for  value  and  paid  up.  Smne  c(hi- 
sideration  must  move,  however,  and  the  stock  cannot  issue  as  paid  np 
stock  on  a  consideration  of  services  otherwise  fully  paid  for  or  to 
be  paid  for,^  and  hence  turning  over  to  the  corporation  options  run- 
ning to  it  and  to  which  it  was  already  adtitled,^*  or  a  contract  for  a 
benefit  which  the  promisor  never  became  able  to  perform  legally,^ 
or  substituted  property  which  it  had  not  bargained  tor  and  did  not 
intend  to  keep  as  payment,^*  or  property  that  was  onerous  rather  than 
beneficial,^^  or  a  conveyance  without  title  in  the  grantor,^*  or  a  worth- 


ices  ' '  witkiB  tke  meaning  of  the  stat- 
VLtes,  see  {  3525  et  seq.,  infra. 

11  Aa  to  power  of  the  corporation  to 
take  and  hold  or  use  property,  see 
Chaps.  28,  29,  supra. 

As  to  statutes  restrictive  of  the 
kind  of  property  that  may  be  taken, 
see  §§  3525-3575,  infra. 

19  Issuance  in  consideration  of  ex- 
tension  of  a  forfeited  lease  and  of 
time  for  payment  is  sufficient  consid- 
eration. Ingraham  v.  Commercial 
Lead  Co.,  177  Fed.  341. 

18  (Stock  voted  to  a  promoter  is  in- 
valid where  the  pretended  services 
were  in  part  canvassing  for  subscrib- 
ers, which  was  fully  paid  by  commis- 
sions, and  in  the  remaining  part  as 
president  when  no  salary  was  attached 
to  that  office.  Central  Consumers' 
Wine  &  Liquor  Co.  v.  Madden  (N.  J. 
Ch.),  68  Atl.  777. 

Stock  issued  as  paid  up  to  promoters 
who  were  also  to  be  paid  for  property 
contributed,  for  commissions  on  treas- 
ury stock  sold,  and  who  were  reim- 
bursed for  expenses  is  to  be  regarded 
as  unpaid.  Torrey  v.  Toledo  Portland 
Cement  Co.,  158  Mich.  348,  122  N.  W. 
614,  16  Det.  L.  N.  645. 

"Services  aa  director"  will  not  af- 
ford a  consideration.  Eandall  Print- 
ing Co.  V.  6anitas  Mineral  Water  Co., 
120  Minn.  268,  43  L.  R.  A.  (N.  8.) 
706,  139  N.  W.  606. 

14  Options  for  controlling  stock  of 
three  plants,  in  which  the  negotiator 


had  HO  interest  and  which  raa  to  and 
were  for  the  benefit  of  a  proposed  new 
corporation,  are  not  a  oonsidNation 
for  an  issue  of  $10,000,000  over  the 
price  of  the  stocks  themselves  by  the 
new  corporation.  Tooker  v.  National 
Sugar  Refining  Co.  of  New  Jersey,  80 
N.  J.  Bq.  305,  84  AtL  10. 

U  Where  stock  of  a  lightning  rod 
company  was  issued  to  promoters  of 
an  insurance  company  on  consideration 
of  a  reduced  insurance  rate  to  be 
made  on  all  property  protected  by  its 
rods,  and  the  insurance  company  never 
became  authorized  to  do  business,  the 
consideration  for  the  stock  failed. 
Coffin  V.  Struthers,  169  Iowa  313,  151 
N.  W.  400. 

10  Taking  foreign  patents  in  lieu  of 
a  domestic  patent  as  agreed,  which 
was  denied  by  the  Patent  Office,  with 
a  new  agreement  to  assign  the  do- 
mestic patent  when  allowed  and  then 
to  take  back  the  foreign  ones,  was  not 
a  payment,  and  the  stock  may  be  can- 
celled. In  re  American  Air  Com- 
pressor Co.,  —  Mich.  — ,  160  N.  W. 
388. 

17  An  onerous  leasehold  is  not  a 
consideration.  Fox  v.  Produce  Cold 
Storage  Bxchaage,  192  IlL  App.  301. 

li  Where  the  pessom  conveying^ 
property  to  a  corporation  by  quitclaim 
deed,  in  exchange  for  stock  issned  as 
fuU  paid,  have  never  had  any  title  to 
the  property,  before  or  since,  the  stock 
is  net  full  paid,  and  the  sabseribers 


5844 


Ch.  56] 


Stock  and  Stoc^holdsbs 


[13520 


less  good-will  ^*  will  not  be  regarded  as  constituting  payment  at  all. 

The  pov/er  of  a  corporation  to  sell  its  property  and  take  stock  of 
another  corporation  in  payment  needs  to  be  mentioned  here  only  for 
the  purpose  of  showing  that  on  the  same  facts,  to-wit,  an  exchange  of 
property  for  stock,  the  position  of  the  parties  is  reversed.  It  is  only 
from^  the  standpoint  of  a  stock  issue  that  suck  a  transaction  is  here 
considered. 

This  section  only  deals  with  the  issue  of  stocks  for  property,  and 
not  with  the  sale  of  property  for  stoek.  The  sale  of  corporate  property 
for  whatever  consideration  involves  a  set  of  principles  that  are  fully 
treated  elsewhere.*^ 


§3520.  — Isftue  of  stook  gratuitcraaly,  or  ak  a  diaeouit^  or  as  a 
bonus.  For  a  corporation  to  issue  its  stock  as  a  gratuity  violates  the 
rights  of  existing  stockholders  who  do  not  consent,  and  is  a  fraud 
upon  subsequent  subscribers,  and  upon  subsequent  creditors  who 
deal  with  it  on  the  faith  of  its  capital  stock.  The  former  may  sue  to 
enjoin  the  issue  of  the  stock,  or  to  cancel  it  if  it  has  been  issued,  and 
has  not  reached  the  hands  of  a  bona  fide  purchaser;  ^  and  the  latter, 
according  to  the.  weight  of  authority,  may  compel  payment  by  the 
person  to  whom  4t  was  issued,  to  such,  extent  as  may  be  necessary 
for  the  payment  of  their  claims.* 

The  issue  of  the  stock,  however,  or  at  least  the  agreement  not  to 
r^uire  payment,  is  binding  as  between  the  corporation  and  the  other 
party,  unless  it  is  in  violation  of  some  charter,  statutory  or  con^tu- 
tional  provision,  and  the  corporation  cannot  repudiate  the  agreement 
and  compel  payment  therefor.*   In  a  Ne^  York  case,  decided  in  1887, 


are  liable,  at  least  in  favor  of  cred- 
itors of  tbe  corporation,  for  the  full 
amount  of  their  subscriptions.  It  can 
make  no  difference  in  such  a  case  that 
there  was  no  actual  fraudulent  intent. 
Henderson  v.  Turngren,  9  Utah  432, 
35  Pac.  495. 

19  Good-will  of  a  failing  corporation 
in  desperate  straits  is  not  a  eonsidera- 
tion  against  which  stock  can  issue. 
Fox  V.  Produce  Cold  Storage  Ex- 
change, 192  HI.  App.  301. 

80  As  to  power  of  corporation  to  sell 
property,  see  Chap.  32,  supra. 

As  to  power  to  take  or  deal  in  stocks 
of  anotber  corporation,  see  Chap.  30, 
supra. 


Stockholders/  suits  to  prevent  or  to 
redress  such  transactions,  see  this 
chapter,  ''Bemedies  of  Stockholders, 
etc.,**  infra. 

n  See  S  3585,  infra. 

M  Handler  v.  Stutz,  130  U.  B.  417, 
85  L.  Ed.  227,  41  Fed.  531;  Richardson 
T.  Green,  133  U.  &  30,  33  L.  Ed.  516; 
Peninsular  Sav.  Bank  of  Detroit  v. 
Black  Flag^tove  PoHsh  Co.,  105  Mich. 
535,  63  K.  W.  514.  See  also  |3591, 
infra. 

StChristensen  y.  Eno,  106  N.  T.  97, 
60  Am.  Bep.  429,  12  N.  E.  648.  And 
s^e  i  3583  et  seq.,  infra. 

The  doetrins  that  it  has  a  right  to 
sell  a  new  issue  to  extricate  the  cor- 


5845 


§3520] 


Pbivate  Cobpobations 


lCh.56 


stock  and  bonds  were  issued  to  its  stockholdera  by  a  corporation,  and 
forty  per  cent,  of  the  nominal  amount  of  the  shares  was  credited 
thereon  as  a  gratuity,  because  the  stockholders  had  been  called  upon 
to  pay  calls  upon  their  original  subscriptions  in  excess  of  what  was 
expected  and  what  was  represented  would  be  necessary  at  the  com- 
mencement of  the  enterprise.  It  was  held,  there  being  no  express 
statutory  prohibition,  that  a  judgment  creditor  of  the  corporation,  in 
asserting  a  claim  against  the  stockholders  on  account  of  the  stock  so 
issued,  could  not  stand  upon  any  right  existing  in  the  corporation 
itself  to  proceed  against  them.  Judge  Andrews  said  in  substance: 
''It  is  very  plain,  upon  the  facts,  that  the  plaintiff,  in  asserting  thia 
claim,  cannot  stand  upon  any  right  existing  in  the  corporation  itself 
to  proceed  against  the  defendant.  The  transactions  by  which  he  ac- 
quired the  shares  as  paid  up  shares  to  the  extent  of  forty  per  cent,  of 
their  nominal  amount,  and  received  the  bonds,  created  no  obligation  as 
between  him  and  the  company  to  pay  the  amount  unpaid  on  the  stock 
or  to  account  to  the  company  for  the  bonds  or  their  proceeds.  As 
between  the  defendant  and  the  company  it  was  not  intended  that  the 
former  should  be  accountable  to  the  company  for  the  amount  unpaid 
on  the  stock  or  for  the  bonds.  Viewing  the  transactions  in  the  light 
most  favorable  to  the  plaintiff,  the  credit  on  the  stock  and  the  transfer 
of  the  bonds  were  intended  as  a  gratuity  to  the  stockholders  who  had 
been  called  upon  to  pay  calls  upon  their  original  subscriptions  in 
excess  of  what  .was  expected  and  of  what  was  represented  would  be 
necessary  at  the  commencement  of  the  enterprise.  There  can  be  no 
doubt  that  as  between  the  corporation  and  its  stockholders  these  trans- 
actions were  binding  according  to  the  actual  intention.  The  corpora- 
tion itself  would  have  no  standing. to  demand  that  the  defendant  should 
pay  the  forty  per  cent,  on  the  stock  which  it  acknowledged  had  been 
paid,  or  that  he  should  account  for  the  proceeds  of  the  bonds.**** 
Bonus  stock,  however,  is  not  necessarily  gratuitous,  and  rests  on  a 
consideration  if  given  to  induce  the  doing  of  benefit  to  the  corpora- 
tion •*  as  where  it  is  given  to  persons  lending  money  or  buying  bonds.** 


poration  from  financial  difficulties  Is 
not  recognized  to  the  extent  of  allow- 
ing it  to  dispose  of  an  original  issue 
below  par.  In  re  Remington  Automo- 
bile ft  Motor  Co.,  139  Fed.  766,  ex- 
plaining Handley  v.  Btutz,  139  U.  8. 
417,  35  L.  Ed.  227,  and  <$onstruing  New 
Jersey  statutes. 

•4  Christensen  v.  Eno,  106  N.  Y.  97, 
60  Am.  Rep.  429,  12  N.  E.  648. 


M  That  a  holder  of  bonus  stock  was 
not  injured  by  being  deprived  of  his 
shtire  in  new  stock,  see  Proctor  v. 
Piedmont  Portland  Cement  ft  Lime 
Oo.,  134  Ga.  391,  67  8.  E.  942. 

te^' Bonus"  stock  given  as  consid- 
eration for  a  loan  to  the  eorporation 
is  based  on  consideration.  California 
Trona  Co.  v.  Wilkinson,  20  Cal.  App. 
694,  130  Pac.  190. 
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The  i>ower  to  increase  stock,  the  mode  in  which  the  increase  is  effected 
and  the  rights  of  existing  stockhdders  as  to  sharing  therein  are  dis- 
cussed in  preceding  sections  of  this  chapter.*' 

§3521.  — Isme  of  new  stod:  pnrmaot  to  increase  of  cniitaL 
When  a  corporation  increases  its  capital  stock  merely  for  the  pur- 
pose of  adding  to  the  original  capital  stock,  to  enable  it  to  do  a  larger 
and  more  profitable  business,  the  increased  stock  is  subject  to  the  same 
rules  as  original  capital  stock.  In  the  absence  of  statutory  or  con- 
stitutional provisions,  its  issue  for  less  than  its  par  value  will  be  bind- 
ing as  J)etween  the  corporation  and  the  purchasers  or  subscribers;  but 
full  payment  may  be  required  by  subsequent  boni|  fide  creditors.** 

According  tq  the  decided  weight  of  authority,  however,  when  an 
active  corporation  becomes  embarrassed,  and  increases  its  capital  stock 
in  order  to  raise  money  for  the  payment  of  its  debts,  and  to  enable 
it  to  continue  its  business,  it  may  issue  the  new  stock  for  the  best  price 
that  can  be  obtained,  although  it  may  be  below  par,  or  it  may  issue 
the  same  as  a  bonus  to  induce  x>ers(m8  to  purchase  its  bonds,  and  the 
transaction,  if  in  good  faith,  will  be  valid,  not  only  as  against 
the  corporation  itself,  but  also  as  against  dissenting  stockholders  and 
subsequent  bona  fide  creditors.**  Accumulated  surplus  and  acquired 
property  may  be  used  as  the  basis  for  an  increase,**  but  new  stock 


Issaanee  of  authorized  iaereaMd  fnfl 
paid  stock  as  a  bonus  of  50  per  eent. 
for  loans  of  money  by  existing  stock- 
holders to  rescue  an  insolvent  corpora- 
tion was  on  sufficient  consideration. 
Ingraham  v.  Commer<aal  Lead  Co.,  177 
Fed.  .341. 

An  issue  of  new  stock  and  new 
bonds  worth  more  than  old  bonds  for 
which  they  were  exchangeable  is  not 
invalid  where  the  refunding  of  over- 
due interest  on  the  old  bonds  and  pro- 
curement of  new  capital  was  accom- 
plished. Pollitz  V.  Wabash  B.  Ck>.,  167 
Fed.  145. 

S7  See  i  3457  et  seq.,  supra. 

MHandley  v.  Btutz,  139  U.  8.  417, 
35  L.  £d.  227. 

As  to  the  rights  of  creditors,  see 
I  3589  et  seq.,  infra. 

WHandley  v.  Stutz,  139  U.  S.  417, 
35  L.  Ed.  227;  Clark  v.  Bever,  139  U. 
S.   96,   35   L.   Ed.   88;    Kellerman   v. 


Maier,  116  CaL  416,  48  Pac.  37*7;  Stein 
V.  Howard,  65  Gal.  616,  4  Pac.  662; 
Dummer  v.  Smedley,  110  Ifich.  466, 
38  L.  B.  A.  490,  68  N.  W.  260;  Mathia 
T.  Pridham,  1  Tex.  Civ.  App.  58,  20 
a  W.  1015. 

Contra,  Jackson  t.  Traer,  64  Iowa 
460,  52  Am.  Bep.  44d,  20  N.  W.  764. 

See  also  Peter  v.  Union  Mfg.  Co., 
56  Ohio  St.  181,  46  N.  E.  894. 

While  the  courts  do  not  dispute  the 
doctrine  of  Handley  v.  Stutz  that  a 
eoiporation  finding  itself  financially 
embarrassed  may  sell  a  new  issue  of 
stock  for  the  best  price  obtainable, 
the  right  of  a  corporation  to  sell  an 
original  issue  of  stock  below  par  is  in 
nowise  deemed  to  be  upheld  by  that 
decision.  In  re  Bemington  Automobile 
&  Motor  Co.,  139  Fed.  766.  And  see 
§  3589  et  seq.,  infra,  where  this  ques- 
tion is  further  considered. 

3a  The  amount  of  assets  over  capi- 
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i^annot  be  based  <hi  a  fiction ;  there  must  be  some  value.'^  It  may  be 
iasned  against  money  paid  out  to  cancel  debts  or  other  lawful  pay- 
ments by  the  corporation,  whereby  a  credit  stands  to  the  corporate  cap- 
ital account.** 


§3Kt2.  — IssueB  tiimad  back  into  treasury,  or  otfaerwiBe  nsc- 
quired  by  oorporatioiL  By  repurchase,  forfeiture,  surrender  or  re- 
tirement, the  corporation  may  come  into  possession  of  its  own  stock, 
assuming  it  to  have  the  requisite  power,  or  the  stock  may  be  con- 
tributed to  its  treasury  thence  to  be  sold  for  the  purpose  of  financing 
its  operations.**  The  latter  is  often  done  where  mines,  patents  or 
other  speculative  or  operative  property  is  taken.  Such  stock  need  not 
be  issued  at  par,  but  may  be  sold  at  the  best  price  that  can  be  ob- 
tained, and  the  purchasers  will  not  incur  liability  beyond  the  agreed 
price,  even  to  subsequent  creditors,** 

The  same  is  true  of  stock  which  has  been  lawfully  issued  by  a  cor- 


tal  and  debt0  can  be  used  to  increase 
stoek,  which  may  then  be  issued  to 
pay  for  property  and  the  dividend 
rights  of  the  existing  holders,  the 
parties  having  pooled  their  property 
and  dividend  rightfr  into  one  fund  to 
pay  the  subscription.  Lantz  v.  Moel- 
ler,  76  Wash.  429,  50  L.  R.  A.  (N.  8.) 
68,  136  Pae.  687. 

tlA  fictitious  entry  in  the  original 
capital  account  of  a  new  venture  for 
''good -will"  carried  along  withont 
application  of  earnings  to  give  it 
value  cannot  be  made  the  basis  of  a 
stock  increase.  Coleman  v.  Booth,  268 
Mo.  64,  186  S.  W.  1021. 

82  Debts  paid  by  application  of  sur- 
plus may  be  capitalized  on  a  new  issue 
as  reasonably  necessary  for  the  pur- 
poses of  the  company.  In  re  Water- 
town  Oas  Light  Co.,  127  N.  T.  App. 
Div,  462,  111  N.  Y.  Supp.  486. 

A  premium  over  par  paid  for  old 
stock  was  held  not  a  reasonably  neces- 
sary element  in  new  capitalization, 
there  being  no  evidence  as  to  surplus 
or  dividends,  though  the  old  stock 
was  worth  that  price.  In  re  Water- 
town  Gas  Light  Co.,  127  N.  Y.  App. 
Div.  462,  111  N.  Y.  Supp.  486, 


88  Stock  held  by  the  president  as 
"trustee"  to  dispose  of  to  partiep  to 
certain  contracts  is  not  treasury 
stock.  Bochelle  Boofing  Co.  v.  Burley 
is  Stevens,  Inc.,  —  Mass.  — ,  115  N. 
B.  478. 

Stock  not  issued  for  property  be- 
cause the  seUer  took  less  than  was 
agreed,  is  unissued  and  is  not  treas- 
ury ^tock.  Anderson  v.  Sc&ndia  Min. 
Syndicate,  26  8.  D.  558,  128  N.  W. 
1016. 

As  to  x)Ower  to  purchase  or  take  its 
own  stock,  see  Chap.  30,  supra. 

As  to  rescission  of  subscription  luid 
surrender  of  shares,  see  Chap.  17, 
supra;  this  chapter,  Issue  and  Can- 
cellation, infra. 

As  to  forfeiture  for  nonpayment  of 
calls,  see  Chap.  17,  supra,  this  chapter. 
Assessments  on  Full  Paid  Stock,  infra. 

84  See  Davis  v.  Montgomery  Furnace 
ft  Chemical  Co.,  101  Ala.  127,  8  8o. 
496;  Mosher  v.  €Rnnott,  20  Colo.  App. 
454,  79  Pac.  742;  Crosby  v.  Stratton, 
17  Colo.  App.  212,  68  Pae.  130;  Lake 
Superior  Iron  Co.  v.  Drezel,  90  N.  Y. 
87.  Compare  Ailing  v.  Wenzel,  133 
111.  264,  24  N.  E.  551,  aff 'g  27  HI.  App. 
511. 


5848 


Ch.  56] 


Stock  and  SxocKHOiiDEBS 


l§3523 


poration,  and  afterwards  reacquired  by  it  by  forfeiture  for  nonpay- 
ment of  aasessments  thereon,  or  by  a  valid  compromise  or  purchase. 
It  holds  such  stock  as  it  holds  its  other  assets,  and  may  lawfully  sell 
the  same  at  its  market  price,  even  as  against  dissenting  stockholders 
and  subsequent  creditors.^  Such  disposal  is  not  to  a  '"subscriber," 
but  is  essentially  a  sale  of  the  stock.^  It  is  necessary  that  treasury 
stock  shall  have  been  legally  issued  before  being  turned  into  the 
treasury ;  if  it  was  inceptionally  void,  it  cannot  become  valid  by  being 
sold  from  the  treasury.''' 


§  3623.  —  Issue  against  profits  or  dividends ;  stock  dividends.    A 

stock  dividend  in  correct  speech  is  one  of  stock  of  the  dividing  cor- 
poration, and  does  not  embrace  a  division  of  other  stoeks  owned  by  it," 
or  of  the  surplus  of  a  subsidiary  owned  corporation.**  If  a  corpora- 
tion has  surplus  profits  which  it  may  lawfully  pay  to  the  stockholders 
as  dividends,  or  if  it  has  lawfully  declared  dividends  out  of  surplus 
profits,^  it  may  lawfully,  by  agreement  with  the  stockholders,  credit 


85  Chilllcothe  Branch  of  State  Bank 
of  Oliio  y.  Fox,  3  Blatchf.  431,  Fed. 
Oas.  No.  2,683;  Pullman  v.  Bailwaj 
Equipment  Co.,  73  111.  App.  313;  Otter 
V.  Brevoort  Petroleum  Co.,  50  Barb. 
(N.  Y.)  247;  BamweU'a  Ca^e,  50  L.  J. 
Ch.  827. 

In  an  action  on  an  agreement  by  a 
corporation  to  sell  its  own  shares  at 
less  than  par,  where  it.  does  not  ap- 
pear how  the  company  acquired  the 
shares,  it  cannot  be  inferred  in  favor 
of  the  company  that  the  stock  has  not 
been  fully  paid  up  and  afterwards 
acquired  by  tke  eompany.  Otter  v. 
Brevoort  Petroleum  Co.,  50  Barb.  (N. 
Y.)  247.  , 

Cancelled  stock  could  be  disposed 
of  by  rei3sue  for  full  value  under 
Stock  Corporation  Law,  i  55.  Archer 
V.  Efesse,  164  N.  Y.  App.  Div.  493, 
150  N.  Y.  Supp.  296. 

Surrendered  full  paid  stock  may  be 
sold  for  whatever  price  the  corpora- 
tion will  accept.  Witt  v.  Nelson,  — 
Tex.  Civ.  App.  — ,  169  S.  W.  381. 

36  Purchasers  of  stock  from  the 
president  to  whom  it  had  been  turned 
back  as  ''trustee"  are  not  subscrib- 


ers. Bochelle  Boofing  Co.  v.  Burley  ft 
Stevens,  Inc.,  —  Mass.  — ,  115  N.  £. 
478. 

As  to  what  constitutes  a  subscrip- 
tion, 3ee  Chap.  17,  supra. 

ft7£nright  v.  Heckscher,  240  Fed. 
863. 

Si  A  dividend  paid  in  stock  of  a 
sibsidiary  company  owned  by  the  cor- 
poration and  bought  with  its  surplus 
is  not  a  stock  dividend.  A  stock  divi- 
dend is  one  which  leaves  corporate 
property  the  same  and  diminishes  the 
value  of  the  old  shares.  Gray  v. 
Hemenway,  212  Mass.  239,  98  N.  £. 
789. 

See  also  this  chapter,  ' '  Dividends, '  * 
infra. 

89  For  a  purchasing  corporation  to 
issue  stock  against  surplus  of  a  pur- 
chased one  is  not  the  making  of  a 
stock  dividend,  which  is  made  a  crime 
by  P.  S.  e.  273,  §  11.  Grafton  County 
Elec.  Light  ft  Power  Co.  v.  State,  77 
N.  H.  539,  94  Atl.  193. 

MAs  to  dividends  in  general,  in- 
cluding stock  or  scrip  dividends,  see 
this  chapter,  ''Dividends,"  infra. 
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the  same  as  a  payment  pro  tanto  on  their  subscriptions,^  or  issue  stock 
as  a  dividend,^  or  profit  sharing  scrip  ^  or  distribute  increased  stock 
on  that  account  **  if  there  is  no  statutory  obstacle.**  Statutes  forbid- 
ding or  limiting  the  right  to  make  stock  dividends  do  not  prohibit 
new  issues  by  way  of  increase.^  A  corporation  free  from  indebted- 
ness, if  acting  in  good  faith,  has  the  power,  as  between  itself  and  its 
stockholders,  if  all  consent,  to  agree,  in  consideration  of  the  surrender 
by  the  stockholders  to  it  of  accumulated  profits,  and  of  the  increased 
value  of  its  property,  to  treat  stock,  upon  which  only  fifty  per  cent,  has 
been  paid,  as  fully  paid  up  stocky  and  the  corporation  cannot  after- 
wards, on  its  own  behalf,  or  on  behalf  of  subsequent  creditors  with 


41  Kenton  Furnace  R.  B.  Sb  Mfg.  Co. 
V.  McAlpin,  5  Fed.  737;  Kryger.v. 
Andrews,  05  Mich.  405,  35  N.  W.  405. 

Whether  there  was  fraud  i|L  such  a 
transaction  is  a  question  for  the  jury. 
Krjger  v.  Andrews,  65  Mich.  405,  35 
N.  W.  245. 

ttSuch  issues  are  valid  if  the  total 
13  kept  within  charter  limits  as  in- 
creased and  if  actual  surplus  is  not 
exceeded.  Whitlock  v.  Alexander,  160 
N,  C.  465,  76  a  E.  53S. 

Stock  dividends  are  lawful  out  of 
earning  if  no  statute  forbids;  and 
thej  may  be  either  in  common  or 
preferred.  Stats.  1898,  i  1759a,  Au- 
thorising preferred  stock,  also  sanc- 
tions a  preferred  stock  dividend. 
Soehnlein  v.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739. 

A  dividend  is  a  stock  dividend  not- 
withstanding it  was  turned  into 
monev  bv  an  agent  of  the  holders  and 
a  distribution  made  of  the  proceeds. 
Soehnlein  v.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739. 

In  an  Oregon  case  the  corporation 
made  a  dividend  bv  passing  its  earn- 
ings pro  ratm  to  the  credit  of  the 
stockholders.  They  simultaneously 
voted  issuance  of  unissued  stock  to 
themselves  pro  rata  and  directed  that 
their  accounts  be  charged  for  it.  This 
was  held  to  be  a  valid  stock  issue, 
though  it  would  not  have  been  gcoil 
as  against  creditors  if  not  intended 


to  be  paid  for.  Grants  Pass  Hardware 
Co.  v.  Calvert,  70  Ore.  103,  142  Pac 
569. 

That  there  ia  no  legal  distinction 
between  distribution  in  stock  and  dis- 
tribution in  money,  see  Kimball  v. 
Success  Min.  Co.,  38  Utah  78,  110  Pae. 
872,  which  was  not  a  ease  involving 
power  to  issue,  however,  but  only 
right  to  share  in  distribution. 

4SAn  obligation  in  a  stated  sum  to 
pay  an  amount  equal  to  the  dividend 
paid  on  stock  of  a  like  sum,  and  to 
share  pro  rats  in  assets,  is  a  scrip 
dividend  where  issued  against  an  in- 
vestment of  accumulated  and  divis- 
ible profits  in  permanent  improve- 
ments. In  re  Bobinson's  Trust,  218 
Pa.  481,  67  AtL  775. 

4*  Payment  of  dividends  with  Im- 
creased  stock,  see  Lantz  v.  MoeDer, 
76  Wash.  429,  50  L.  B.  A.  (N.  a)  68» 
136  Pac.  687. 

4iA  stock  dividend  against 
ment  of  property  value  was  held 
under  the  Alabama  statutes.  Fltzpftt- 
rick  V.  Dispotch  Pub.  Co.,  83  Ala.  CM. 
2  So.  727. 

As  to  construction  of  a  statute  mak* 
ing  it  a  crime,  see  Grafton  Coaty 
Elec.  Light  *  Power  Gol  v.  3Uie.  IT 
N.  H.  539,  94  AtL  193. 

«iFall    Biver    Gas    Works    Col    ▼. 
Board  of  Gas  *  Electric  light 
214  Maas.  529.  102  N.  K  475l 
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notice,  disturb  the  arrangement,  and  compel  payment  of  the  other  fifty 
per  cent,  of  the  stoek.^  The  effect  of  a  stock  dividend  is  to  leave  the 
assets  unchanged  and  merely  to  increase  the  capitalization.^ 


%  3524.  ^^  Pajmenfc  of  oomininioiis  and  eocpcnsaa  out  of  proooods. 

The  role  that  a  corporation  cannot,  as  against  dissenting  stockholders 
or  subsequent  creditors,  lawfully  issue  its  stock  at  less  than  its  par 
value,  does  not  make  it  unlawful  or  ultra  vires  for  a  corporation  to 
enter  into  a  contract  to  pay  a  broker  or  other  agent  a  commisaiim  for 
procuring  subscriptions  to  its  capital  stock,  or  selling  stock,  and  pay- 
ing the  same  out  of  the  eash  received  upon  the  subscriptions  or  sales,^ 
but  as  before  shown,  it  cannot  issue  against  such  services  when  they 
have  been  or  are  to  be  paid  for  fully  in  some  other  way.^  * 

§  3B26.  duyrtor  pravisioos  and  ilafatoa  and  oonstiiiitional  regu- 
lations — In  gonenl.  The  charters  of  particular  corporations,  or  the 
general  law  under  which  they  are  formed,  sometimes  expressly  pro- 
vide that  they  shall  not  issue  their  stock  for  less  than  its  par  value. 
And  in  many  states,  to  prevent  the  evils  arising  from  the  issue  of 
watered  or  fictitiously  paid  up  stock,  and  protect  the  public  who  may 
purchase  stock  or  become  creditors  of  corporations,  general  constitu- 
tional or  statutory  prohibitions  have  been  adopted  or  enacted.  In  a 
number  of  states  it  is  provided,  in  substance,  that  no  corporation  shall 
issue  stock  or  bonds  except  for  ** labor  done*'  or  ** money  or  property 
actually  received, '*  and  that  *'all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void."  In  some,  the  labor  or  property  is  ex- 
pressly required  to  be  received  at  no  greater  value  than  the  market 
price.  There  are  also  statutes  in  some  states  expressly  prohibiting  the 
issue  of  stock,  whether  for  money  or  for  property  or  labor,  at  less  than 
the  par  value.  Some  of  the  provisions  are  so  clear  as  to  leave  no  doubt 
as  to  the  intention  of  the  legislature,  while  in  construing  others  the 
courts  have  not  agreed.  So  completely  is  this  whole  subject  a  matter 
of  statutory  construction,  that  the  decisions  and  the  statutes  con- 
strued are  hereafter  grouped  by  states.  In  more  recent  years  a  class 
of  statutes  addressed  to  the  prevention  of  the  same  evils  has  been 
enacted  in  numerous  states,  which  are  coUoquially  called  ''Blue  Sky 

417  Kenton  Farnaee  B.  h  Mfg.  Go.  MMaaon  v.  Morin,  19  Ey.  L.  Rep. 

T.  MeAlpin,  5  Fed.  737.  794,  42  8.  W.  88;  Metropotitan  Goal 

41  Lancaster  Trast  Co.  v.  Mason,  152  GouSumera'  Aas'n  v.  8eiimgeoar,  73 

N.  G.  6e0,  136  Am.  St.  Bep.  851,  68  L.  T.  137. 

6.  E.  235,  and  see  also  §§3455-3473,  MSee  §3519,  supra, 
infra. 
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Laws."  The  general  scheme  of  th«n  is  to  reqtiire  submiaBion  and 
ezaminatiofn  of  all  corporate  issues  by  a  state  board  or  commissioner 
without  whose  i^proval  they  may  not  be  issued  or  marketed.*^  An- 
other class  of  statutes  is  that  which  regulates  the  issues  of  railroad, 
gas  and  other  pnhlic  utility  corporations.  The  object  of  these  is 
primarily  to  prevent  the  inclusion  in  the  capital  of  elements  which 
would  expand  it  beyond  a  proper  basis  for  the  computation  of  just  and 
remunerative  rates  for  the  service  rendered,  and  thus  hinder  public 
regulation.'^  They  are  not  designed  to  take  the  place  of  the  general 
corporation  statutes  which  limit  the  power  to  issue  stock,  and  have 
been  construed  as  modifying  it  only  so  far  as  necessary  to  a  harmonious 
construction.^  The  last  two  named  classes  of  legislation  both  apply 
to  bdhds  and  perhaps  other  issues  as  well  as  stocks,  and  hoice  are 
extrinsic  to  this  context.  Public  utilities  regulations  which  limit  the 
capitalisation  of  the  enterprises  do  not  spply  to  corporations  formed 
to  take  such  property  at  the  value  indicated  by  sale  on  foreclosure 


il  These  statutes  are  fully  consid- 
ered in  chapter  on  Governmental  Reg- 
ulation and  Control,  infra. 

fiSThe  general  purpose  of  the  public 
utility  laws  reposing  in  public  boards 
a  supervision  over  stock  issues  is  to 
limit  the  former  discretion  which  was 
vested  in  the  corporate  authorities. 
Fall  River  Gas  Works  Co.  v.  Board  of 
Gas  &  Electric  Light  Com'rs,  214 
Mass.  529,  102  N.  £.  475. 

A3  to  these  statutes,  see  chapter  on 
Gk»vernmental    Regulations,   infra. 

58  Stock  Corporation  Law,  §  55,  wai^ 
not  repealed  by  provision  of  Public 
Service  Commission  Law,  f  55,  that 
the  commission  must  authorize  the 
issue  before  it  can  be  made  and  mu^t 
certify  that  the  amount  proposed  was 
reasonably  required  for  the  purposes 
to  which  it  was  to  be  applied.  The 
directors  in  good  faith  make  the  valu- 
ation, and  it  binds  the  commission. 
People  V.  Public  Service  Commission 
for  Second  Dist.  of  New  York,  158  N. 
Y.  App.  IHv.  251,  143  N.  Y.  Supp.  148. 

Under  the  Gas  Commission  Law, 
f  12  (Laws  1905,  c.  737),  the  assent  of 
the  commission  was  required  to  new 
issues,  which  must  have  been  "rea- 


sonably required  for  the  purposes  of 
the  corporation."  This  modified 
Stock  Corporation  Law,  §  42,  which, 
regulating  stock  issues  for  money  or 
property,  in  effect  left  the  directors' 
judgment  as  to  valuation  conclusive. 
In  re  Watertown  Gas  Light  Co.,  127 
N.  Y.  App.  Div.  462,  111  N.  Y.  Bupp. 
486. 

The  public  utility  regulations  of 
Hassachusetts  (especially  Rev.  Laws, 
c  109,  g  24)  requiring  leave  from 
commissioners  to  issue  such  stock  as 
shall  be  '' reasonably  necessary  for 
the  purpose  for  which  "  they  are  to  be 
used,  does  not  enable  the  board  to 
permit  any  issue  beyond  charter 
limits,  or  vest  in  the  board  the  deci- 
sion whether  profits  may  be  dis- 
tributed or  must  be  applied  to  im- 
provements of  the  plant,  when  neces- 
sary or  desirable.  Accordingly  the 
fact  that  the  Corporation  distributed 
large  dividends  which  would  have  suf- 
ficed to  make  desired  improvements, 
was  held  no  reason  to  deny  leave  for 
an  additional  issue.  Fall  River  Gas 
Works  Co.  v.  Board  of  Gas  lb  Electric 
Light  Com'rs,  214  Mass.  529,  102  N. 
E.  475. 
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of  an  ftntecedent  mortgage.  To  do  so  would  impair  a  property  right 
it  ifl  8aid«^  It  has  been  held  that  the  law  of  the  domicile  of  the  cor- 
poration governs  the  oonsiderationa  for  which  stock  shall  issue ;  ^  and 
this  would  not  seem  open  to  doubt,  though  in  one  state  the  construc- 
tion of  the  statutes  leads  to  a  virtual  nullification  of  the  rule  and  makes 
the  law  of  the  place  of  doing  business  the  test.**  In  some  states  the 
common  law  is  presumed  to  be  in  force  in  other  states  whose  laws  are 
not  in  proof  aa  to  the  right  to  issue  stock  for  less  than  par  value.*^ 
In  other  states  the  foreign  statutory  law  is  presumed  to  be  the  same 
as  that  of  the  forum.*'  Most  of  the  courts,  in  construing  the  prohibi- 
tions against  the  issue  of  stock  or  bonds  except  for  money  or  property 
actually  received  or  labor  done,  and  against  fictitious  increase  of  stock 
or  indebtedness,  hold  that  they  were  intended  to  protect  stockholders 
against  spoliation,  and  to  guard  the  public  against  securities  that  are 
absolutely  worthless,  by  preventing  the  flooding  of  the  market  with 
stock  and  bonds  which  do  not  represent  anything  whatever  of  sub- 
stantial value;  and  that  it  was  not  intended  to  make  the  validity  of 
every  issue  of  stock  or  bonds  by  a  private  corporation  depend  upon 
the  inquiry  whether  the  money,  property  or  labor  received  therefor 
was  of  equal  value  in  the  market  with  the  stock  or  bonds  so  issued, 
or  to  restrict  private  corporations,  acting  with  the  approval  of  their 


M  People  V,  Public  Serviee  CommiB- 
flion  for  Second  Diet,  of  New  York, 
158  N.  T.  App.  Div.  251,  143  N.  T. 
Sapp.  148. 

M  Southwestern  Portland  Cement 
Go.  T.  Latta  &  Happer,  —  Tez.  Civ. 
App.  — >  103  S.  W.  1115. 

Validity  of  a  gift  or  boniuB  wiU  be 
governed  by  the  law  of  the  doniicile. 
Central  Consumers'  Wine  ft  Liquor 
.Co..  T.  Haddeu  (N.  J.  Ch.),  68  AtL 
777. 

As  to  the  law  governing  foreign 
corporations  in  general  and  their  pow- 
ers, rights  and  disabilities,  see  chap- 
ter on  Foreign  Corporations,  infra. 

56  The  Texa3  courts  hold  that  tha 
statutes  prohibiting  the  issue  except 
for  monej,  labor  or  property  at  the 
' '  reasonable  worth ' '  of  it,  apply  alike 
to  domestic  and  to  foreign  corpora- 
tions doing  business  in  Texas.  See 
§3567,  infra. 

57  It  cannot  be  assumed  that  by  the 


laws  of  another  state  the  issue  of  full 
paid  stock  at  25  per  cent,  ijs  invalid 
between  corporation  and  stockholder. 
In  such  a  case  the  common-law  rules, 
under  which  it  is  binding  on  both. 
Sonthworth  v.  Morgan^  205  N.  Y.  293, 
51  L.  B.  A.  (N.  S.)  56,  98  N.  E.  490, 
rev'g  143  N.  Y.  App.  Div.  648,  128 
N.  Y.  Supp.  196,  71  N.  Y.  Misc.  214, 
128  N.  Y.  Supp.  598. 

M  Presumption  is  that  the  laws  of 
another  ^tate  in  this  regard  are  the 
same  as  the  statutory  laws  of  Texas. 
Sturdevant  v.  Falvey,  —  Tex.  Civ. 
•^PP-  -^  176  S.  W.  908;  Farmers'  A 
Merchants'  State  Bank  v.  Falvey,  — 
Tex.  Civ.  App.  — ,  175  S.  W.  833. 

This  accords  with  the  decision»  of 
Texas,  which  reject  the  rule  that  sis- 
ter states  will  be  presumed  to  have 
the  common  law  if  no  other  is  proved. 
Blethen  v.  Bonner,  93  Tex.  141,  53 
S.  W.  1016. 
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stockholders,  in  the  sale  or  exchange  of  their  stock  or  bonds  for  money, 
property  or  labor,  upon  such  terms  as  they  may  deem  proper;  pro- 
vided, always,  the  transaction  is  a  real  one,  based  ui>on  a  present 
consideration,  and  having  reference  to  legitimate  corporate  purposes, 
and  is  not  a  mere  device  to  evade  the  law,  and  accomplish,  that  which 
is  forbidden.** 

In  a  leading  Illinois  case  it  was  said,  with  reference  to  railroad 
companies,  that  the  object  of  such  a  provision  **was  to  prevent  reck- 
less and  unscrupulous  speculators,  under  the  guise  or  pretense  of 
building  a  railroad  or  of  accomplishing  some  other  legitimate  cor^ 
porate  purpose,  from  fraudulently  issuing  and  putting  upon  the 
market  bonds  or  stocks  that  do  not,  and  are  not  intended  to,  represent 
money  or  property  of  any  kind,  either  in  possession  or  in  expectancy, 
the  stock  or  bonds  in  such  case  being  entirely  fictitious,"  and  that  it 
was  not  intended  ^'to  interfere  with  the  uiBrual  and  customary  methods 
of  raising  funds  by  railroad  companies  •  •  •  for  the  purpose  of 
building  their  roads,  or  of  accomplishing  other  legitimate  corporate 
purposes.  "•• 

In  accordance  with  this  construction,  it  has  been  held  that  the  pro- 
hibition against  a  fictitious  issue  of  stock  or  bonds  does  not  prevent  a 
corporation  from  increasing  its  capital  stock,  where  it  has  authority 
to  do  so,  and  selling  the  same  at  the  actual  market  value,  for  the  pur- 
pose of  raising  money  needed  for  legitimate  corporate  purposesw^^ 


50  United  States.  Memphis  &  L.  B. 
R.  Co.  V.  Dow,  120  U.  S.  287,  30  L. 
Ed.  595;  Continental  Trust  Co.  v.  To- 
ledo, St.  L.  &  K.  C.  B.  Co.,  82  Fed. 
642;  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  &  Irrigation  Co.,  79  Fed.  842; 
Brown  v.  Duluth,  M.  &  N.  B.  Co.,  53 
Fed.  889;  Coe  v.  East  &  W.  B.  Co.,  52 
Fed.  531. 

Alabama.  Nelson  v.  Hubbard,  96 
Ala.  238, 17  L.  B.  A.  375,  11  So.  428. 

CaUfomia.  Kellerman  v.  Maier,  116 
Cal.  416,  48  Pac.  377;  Stein  v.  How- 
ard, 65  Cal.  616,  4  Pac.  662. 

minoia  Peoria  &  S.  B.  Co.  v. 
Thompson,  103  HI.  187.  See  aUo 
Higgins  V.  Lansingh,  154  HI.  301,  40 
N.  E.  362. 

Texas.  Mathus  v.  Pridham,  1  Tex. 
Civ.  App.  58,  20  S.  W.  1015. 

See  also  the  cases  construing  the 
various  statutes  cited  under  sections 
infra. 


Where  a  complaint  alleged  that  tf 
corporation  purchased  property  of 
another  corporation  worth  at  least 
$1,200,000,  and  in  payment  assumed  an 
indebtedness  of  $1,050,000, '  and  also 
issued  to  the  vendor's  stockholders 
shares  of  stock  of  the  par  value  of 
$2,475,000,  but  did  not  allege  that  the 
purchasing  corporation  had  any  piop% 
erty  before  such  purchase,  it  was  held 
that  it  did  not  show  a  fictitious  issue 
of  stock  within  the  meaning  of  a  con- 
stitutional provision  against  such  an 
issue.  Smith  v.  Ferries  ft  C.  H.  B. 
Co.  (Cal.),  51  Pac.  710. 

ao  Coe  V.  East  &  W.  B.  Co.,  52  Fed. 
531,  aff'd  Grant  v.  East  t  W.  B.  Co., 
54  Fed.  569;  Peoria  t  S.  B.  Co.  v. 
Thompson,  103  HI.  187,  201. 

61  Kellerman  v.  Maier,  116  Cal.  416, 
48  Pac.  377;  Stein  v.  Howard,  65  Cal. 
616,  4  Pac.  662;  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  58,  20  S.  W.  1015. 
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Nor  is  reorganization  prevented.  Thus  a  provision  that  ''no  private 
corporation  shall  issue  stock  or  Ixmds  except  for  money  or  property 
actually  received,  or  labor  done;  and  all  fictitious  increase  of  stock 
or  indebtedness  shall  be  void,"  does  not  prevent  the  carrying  out  of 
an  agreement  between  the  mortgage  bondholders  of  an  embarrassed 
railroa<}  company,  by  which  it  is  agreed  that  trustees  shall  buy  in 
the  mortgaged  property  on  foreclosure,  and  convey  it  to  a  new  com- 
pany to  be  organized  by  the  bondholders,  and  that  the  new  company 
shall  issue  new  mortgage  bonds  to  pay  the  expenses  of  the  sale,  and 
other  new  mortj^age  bonds  to  be  taken  by  the  bondholders  in  lieu  of 
their  old  bonds,  and  full  paid  up  stock  subject  to  the  mortgage  debt, 
to  be  delivered  to  and  held  by  the  bondholders  without  any.  payment 
of  money.^* 

A  provision  that  no  corporation  shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void«  does  not 
prevent  a  corporation  from  pledging  its  stock  or  bonds  as  collateral 
security  for  a  debt  less  in  amount  than  their  par  value.  The  issue 
of  stock,  as  already  seen,  has  a  precise  meaning,  and  the  inhibitions 
against  ''issues''  do  not  apply  to  any  and  all  emanations  of  stock 
from  the  corporation.  For  example,  a  pledge  is  not  an  issue,^  and 
neither  is  a  sale  by  the  corporation  of  stock  returned  into  the  treas- 
ury.** Where  shares  of  stock  have  been  fully  paid  for,  there  is  noth- 
ing whatever  to  prevent  the  stockholders  from  returning  the  whole 
or  a  part  thereof  to  the  corporation  or  a  trustee  for  its  use;  and  if 
they  do  so,  the  corporation  or  the  trustee,  subject  to  the  terms  upon 
which  the  stock  is  transferred,  may  sell  or  dispose  of  the  same,  as  it 
may  see  fit,  without  violating  constitutional  or  statutory  provisions 
regulating  the  issue  of  stock.^ 

The  good- will  of  a  business,  patents,  formulae,  and  other  intangibles, 
are  property,  and  stock  issued  therefor  is  issued  for  property  actually 
received,  within  the  meaning  of  the  constitutional  and  statutory  pro- 
visions.** 

6t  Memphis  ft  L.  B.  B.  Co.  v.  Dow,  IlL  App.  313.    And  see  f  3594,  infra, 

120  U.  8.  287,  30  L.  Ed.  695.  f  3522,  supra. 

68  See  thi^  chapter,  Issue  and  Pay-  M  Washburn  v.  National  Wall-Paper 

ment,  supra.  Co.,  81  Fed.  17.    See  also  cases  con- 

MSee  §3522,  supra.  struing  the  word  ''property''  a^  used 

6ft  Davis  Y.  Montgomery  Fumaee  ft  in  the  statutes,  cited  in  the  sections 

Chemical  Co.,  101  Ala.  127,  8  So.  496^  foUowing  this.  8ee  also  §  3619,  supra. 
Pullman  V.  Railway  Equipment  Co.,  73 
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§  8526.  —  Alabaiiift.  There  is  a  coDBtitational  provisioii  that  no 
corporation  shall  issue  stock  except  for  money^  labor  done  or  money 
or  property  actually  received,  and  that  all  fictitious  increase  of  stock 
shall  be  void,  and  a  statutory  provision  requiring  all  subscriptions  to  be 
made  payable  in  money  or  in  labor  or  property  at  its  money  value. 
Under  these  provisions  it  has  been  held  that  the  origiital  capital  stock 
of  a  corporation,  upon  which  it  is  to  conduct  its  qperations,  and  which 
must  constitute  the  basis  of  its  credit,  cannot  be  lawfully  issued  to 
subscribers  for  less  than  its  par  value,  whether  it  be  paid  for  in 
money,  or  in  property,  labor  or  services ;  and  a  fortiori,  it  cannot  be 
lawfully  issued  gratuitously.^  Under  such  a  prohibition,  it  was  held 
illegal  for  a  corporation  to  agree  to  issue  to  subscribers  ''five  dollars 
of  stock  for  one  of  subscription,"  ••  or  to  issue  two  hundred  and  fifty 
thousand  dollars  of  stock  to  subscribers,  being  the  whole  capital  stock, 
for  property  worth  only  five  thousand  dollars,**  or  for  a  corporation 
with  a  capital  stock  of  ten  thousand  dollars  to  double  the  same,  and 
distribute  the  new  stock  among  the  stockholders  as  a  stock  dividend, 
on  the  mere  statement  that  its  capital  stock  was  invested  in  property 
which  had  since  more  than  doubled  in  value,  and  was  then  worth 
twenty  thousand  dollars  over  and  above  all  liabilities.''* 

This  prohibition  is  also  violated  by  a  contract  by  which  a  corpora- 
tion agrees  to  repay  to  a  purchaser  of  stock,  in  dividends,  an  amount 
equal  to  the  amount  paid  therefor.''^ 

07  Alabama   Nat.   Bank   ▼.   Halaey,      property,  the  character  or  deseriptioa 


109  Ala.  196,  19  So.  522;  Perry  v.  Tus- 
kalooBa  Cotton-Seed  Oil-Mill  Co.,  93 
Ala.  364,  9  So.  217;  Elyton  Land  Co. 
V.  Birmingham  Warehouse  ft  Elevator 
Co.,  92  Ala.  407,  12  L.  B.  A.  307,  25 
Am.  St.  Bep.  65,  9  So.  129. 

Under  the  statute  the  value  of  the 
property  or  services  must  be  equal  to 
that  of  the  stock.  Montgomery  Iron 
Works  V.  Capital  City  Ins.  Co.,  137 
Ala.  134,  34  So.  210. 

Fictitious  stock  is  void  and  no  con- 
tract promotive  of  its  issuance  is  en- 
forceable. Const.  1901,  1 234;  Code 
1907,  i  3467.  Minge  v.  Clark,  190  Ala. 
38S,  a?  60.  510.  Present  staitute  is 
only  '^for  money,  labor  done  or  prop- 
erty actually  xeceived. ' '  Const.  (  234. 
The  subscription  list  must  show  the 
nam^s  of  the  subscribers  who  are 
privileged  to  pay  in  labor,  services  or 


thereof,  and  when  it  is  to  be  trans- 
ferred to  the  company.  Code  1907, 
t  3467.  Tlie  certificate  must  have  at- 
tached a  copy  of  the  subscriptioa  list 
verified  by  a  stat^nent  on  oath.  Code 
1907,  I  3447. 

M  Williams  v.  Evans,  S7  Ala.  725, 
6  L.  B.  A.  218,  6  80.  708.  See  also 
Alabama  Nat.  Bank  v.  Halsey,  109 
Ala.  196,  19  So.  522;  Beitman  y. 
Steiner,  98  Ala.  241,  13  So.  87. 

69£lyton  Land  Co.  v.  Birmingham 
Warehouse  ft  Elevator  Co.,  92  Ala. 
407,  12  L.  B.  A.  307,  25  Am.  St.  Bep. 
65,  9  So.  129.  And  see  Boman  v.  Dim- 
mick,  115  Ala.  233,  22  So.  109. 

70  Fitzpatrick  v.  Dispatch  Pub.  Co., 
83  Ala.  604,  2  So.  727.  And  see  Par- 
sona  ▼.  Joseph,  «2  Ala.  403,  8  80. 
788. 

71  Smith  V.  Alabama  Fruit  Growing 
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§8627.  — Alaskap  Stock  can  issue  only  ''in  consideration  of 
money,  labor  or  property  estimated  at  its  true  money  value."''' 

§  3528.  —  Arisona.  The  constitution  provides  that  no  corporation 
''shall  issue  stock,  except  to  bona  fide  subscribers  therefor  or  their 
assignees ;  nor  shall  any  corporation  issue  any  bond  or  other  obliga- 
tion, for  the  payment  of  money,  except  for  money  or  property  received 
or  for  labor  done."*^  A  foreign  court  construing  a  statute  which 
authorizes  corporations  to  exempt  the  private  property  of  members 
from  liability  for  corporate  debts,  but  provides  that  nothing  therein 
shall  exempt  stockholders  from  individual  liability  to  the  amount 
of  the  unpaid  instalments  on  the  stock  owned  by  them,  has  held  that 
to  render  stockholders  receiving  stock  in  exchange  for  property  liable 
to  creditors  on  the  ground  of  overvaluation,  there  must  have  been  a 
fraud  in  the  valuation,''* 

§  3529.  —  Arkansafl.  The  constitution  has  a  provision  that  it  can 
issue  only  "for  money  or  property  actually  received  or  labor  done.*'  '^ 

§3530.  — California.  It  is  provided  by  statute  that  "no  corpora- 
tion shall  issue  stock  or  bonds  except  for  money  paid,  labor  done  or 
property  actually  received,  and  all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void."  ''•  This  provision,  as  we  have  seen,  does  not 
make  stock  illegal  merely  because  it  is  issued  for  less  than  its  par 
value.  It  is  not  fictitious  if  sold  for  its  market  value.''^  Stock  can  be 
issued  for  property  or  services''*  and  a  note  taken  in  payment  is 
property  within  the  statute.''*  It  has  been  held  under  this  provision 
that  a  railroad  company  cannot  issue  a  certificate  of  stock  to  a  sub- 
scriber on  payment  by  a  note,  the  pa3rment  of  which  is  conditional 
upon  completion  of  the  road  within  a  certain  time.**    This  also  pre- 

&  Winery  AeiP'n,  128  Ala.  538,  26  So.  Parties  in  interest  in  a  corporation 

232.  having  no  property  may  agree  to  seU 

7t  See  Gomp.  Laws  1913,  f  811.  all  or  any  part  of  its  stock  for  mining 

78  Const,  art.  XIY,  sec.  6.  claims.    Turner  v.  Markham,  155  Cal. 

74  Johnson    v.    Tennessee    Oil,    etc.,  562,  102  Pac.  272. 

Co.,  74  N.  J.  Eq.  32,  69  Atl.  788.  A    note    is    property    within    Civil 

7»  Const,  art.  XII,  §  8.  Code,  f  359. 

76  Const,  art.  XII,  (  11 ;  also  Civil  79  Quartz    Glass    ft    Manufacturing 
Code,  §  359,  Law3  1907.  Co.   v.  Joyce,  27   Cal.  App.   523,   150 

77  Stein  v.  Howard,  65  Cal.  616,  4  Pac.  648. 

Pac.  662.    6ee  also  §3525,  supra.  M  Jefferson  v.  Hewitt,  103  Cal.  624, 

75  Ellsworth    V.    National    Home    ft      37  Pac.  638. 
Town  Builders,  —  Cal.  App.  — ,  164 

Pac.  14. 
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vents  the  corporation,  after  it  has  marketed  shares,  ttom  issuing  ad- 
ditional shares  to  the  earlier  purchasers  gratuitously  so  that  the  eost 
of  their  holdings  and  those  of  the  later  purchasers  shall  be  equalized.*^ 
The  corpcNration  need  not  be  the  absolute  or  beneficial  owner  of  the 
property  as  against  the  stockhdd^^.^ 

§3631.  — Colorado.  There  is  a  constitutional  provision  that  ''no 
corporation  shall  issue  stocks  or  bonds,  except  for  labor  done,  services 
performed,  or  money  or  property  actually  received,  and  all  fictitious 
increase  of  stock  or  indebtedness  i^all  be  void,''  and  this  provision  has 
been  embodied  in  the  statutes  relating  to  corporations.  Under  this 
provision,  stock  issued  to  persons,  without  their  paying  or  agreeing  to 
pay  anything  at  all,  is  absolutely  void,  and  the  holders  do  not  thereby 
become  in  any  sense  shareholders  of  the  corp<»ation,  so  as  to  have  a 
status  to  maintain  an  action  as  such.^  A  patent  is  property  under 
this  provision,**  and  there  is  a  special  statute  permitting  the  taking 
of  discovered  mining  property.* 

§3632.  — Conneoticut.  Other  things  than  money  can  be  taken, 
if  there  is  a  statement  entered  in  the  corporate  record  book,  detailing 
items  and  value ;  and  in  case  of  fraudulent  overvaluation  the  directors 
are  liable  for  the  diflference.** 


n  Kellerman  v.  Maier,  116  Cal.  416, 
48  Pac.  377. 

SS  Issuing  its  fuU  paid  stock  for 
property  of  members  to  be  sold  as  a 
trustee  for  them  the  corporation  hav- 
ing no  beneficial  interest  in  the  prop- 
erty is  valid  between  3tockhold«TB. 
Baldwin  v.  Miller  ft  Lux,  15^  €al.  454, 
92  Pac.  1030. 

as  Const,  art.  XV,  f  9;  Gen.  3t.  1883, 
f  §  340,  863.  When  so  issued  it  must 
be  reported  or  stated  aeeordio^  to  the 
facts.  Gen.  St.  §251,  Bev.  St.  |851; 
Arkansas  Biver  Land,  Town  ft  Canal 
Co.  V.  Farmers'  Loan  ft  Truat  Co.,  13 
Colo.  587,  22  Pac.  954.  See  also  I  3579 
et  seq.,  infra. 

M  Agreement  that  the  corporation 
would  pay  all  of  a  stockholder's  as- 
sessments, he  pajing  interest  thereon, 
if  he  would  assign  the  right  to  use  of 
patents  is  valid  and  makes  the  stock 
paid    up.      Mountain    Water    Work3 


Const.  Co.  V.  Holme,  49  Colo.  412,  113 
Pac.  501. 

U  Under  the  statute  allowing  issu- 
ance of  stock  for  mining  property  on 
which  a  lode  or  vein  has  actually 
been  discovered,  an  laaue  for  property 
on  which  no  lode  or  vein  has  been  dis- 
covered will  not  protect  the  holders. 
Buck  V.  Jones,  18  Colo.  App.  250,  70 
Pac.  951. 

MIf  anything  other  than  cash  is 
taken,  the  record  book  of  the  eorpo- 
ration  shall  contain  a  sigBted  state- 
ment of  what  it  was  and  that  it  had 
an  actual  vahie  equal  to  the  amount 
for  which  it  was  received.  The  judg- 
ment of  the  directors  shall  be  final 
as  to  the  value,  but  in  case  of  fraudu- 
lent overvaluation  they  shall  be 
jointly  and  severally  liable  to  the  cor- 
poration for  the  difference  between 
actual  and  real  value.  Substanee  of 
Pub.  Acts  1903,  c.  194,  { 12. 
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1 3688.  — Ddaware;  Distrint  ^  ihdnnibift.  The  constitution  and 
statutes  vary  but  little  from  the  ''money>  labor  and  properly 
formula. ''•'' 


§  3534.  —  Florida.  The  statutes  require  a  statement  if  anything 
but  money  is  to  be  taken.  They  also  permit  purchase  of  property  or 
services  with  stock.*' 

§3636.  — Georgia.*  No  statute  has  been  found  controlling  this 
question.** 

§3536.  — Hawaii.  There  is  a  statute  requiring  of  described 
business  and  other  corporations  that  they  provide  in  the  affidavit  as 
to  subscriptions  a  full  description  of  the  property  to  be  taken.  This 
likens  it  to  other  states  which  require  a  statement  and  description.** 

§3537.  — Idaho.  Money,  labor  or  services  or  property  are  the 
bases  of  stock,  and  there  are  provisions  regulating  the  valuation  of 
them.** 


•7  By  Del.  Const,  art.  IX,  |  3,  only 
"for  money  paid^  labor  done  or  per- 
aonal  property,  or  real  estate  or  leases 
thereof  actually  acquired  by  such  cor- 
poration." To  same  effect,  and  also 
that  the  ^tock  so  issued  sliall  be  f uH 
paid,  and  in  the  absence  of  fraud  that 
the  judgment  ef  the  directors  ahall 
be  conclusiTO  as  to  value.  Gen.  Corp. 
Law  1899,  as  amended  23  BeL  Laws, 
c.  155,  1 1. 

By  District  of  Columbia  Code,  {  613, 
either  in  money  or  property  at  its 
actual  Yalue. 

MAU  payments  of  stock  shall  be 
made  in  lawful  money  of  the  United 
States  unless  it  be  stated  in  the  char- 
ter that  the  capital  stock  or  some 
therein  designaited  portion  of  the 
stock  shall  be  payable  in  property, 
labor  or  servioes  at  a  just  vaduation 
to  be  fixed  by  the  corporaton,  or  by 
the  directors  at  a  meeting  caUed  for 
such  purpose.  Property,  labor  or  serv- 
iees  may  also  be  paid  for  with  capital 
stock  at  a  just  valuation  to  be  fixed 
by  the  directory  at  a  meeting  caUed 
for  such  purpose.     Gen.  Stats,  f  2653. 


t9  Payment  may  be  in  property  or 
services  but  taking  it  for  par  when 
worth  but  ten  per  cent,  is  a  fraud  on 
creditors.  Allen  v.  Grant,  .122  Ga. 
552,  50  fi.  £.  494. 

90  When  the  object  of  the  corpo- 
ration is  to  take  over  and  eonduct  any 
existing  agricultural,  gracing,  manu- 
facturing, shipping  or  trading  bu3i- 
neae  or  enterprise,  the  affidavit  (as  to 
stock  and  subscriptions)  shall  also 
contain  a  full  description  of  the  prop- 
erty intended  to  represent  the  capital 
stock  of  the  proposed  corporation,  a 
detailed  valuation  of  each  item  of  the 
said  property  and  a  copy  of  the  con* 
veyance  to  be  made  to  the  proposed 
corporation.  Be  v.  Laws  1905,  f  2538; 
Bev.  Laws  1915,  f  3275. 

91  Only  ''for  labor  done,  services 
performed,  or  money  or  property  actu- 
ally received. ' '  Const  art.  XI,  (  9. 
The  judgment  of  the  directors  as  to 
the  value  of  the  services  or  property 
shall  in  the  absence  of  fraud  be  con- 
clusive. Laws  1909,  p.  164.  Prop- 
erty, labor  or  services  when  credited 
on  stock  must  be  to  "the  fvll  value 


5859 


§  3538] 


Private  Gobporatioks 


[CIi.56 


§3538.  — DlinoiB.  Stock  maj  be  paid  for  in  property,  and  the 
statutes  impliedly  recognize  it  by  providing  for  an  appraisal,  when  it 
is  done.** 


§  3539.  —  Indiana.  There  is  a  statute  allowing  sale  of  stock  for 
the  best  interests  of  the  corporation,  and  another  requiring  payment 
within  a  stated  time  in  manufacturing  and  mining  corporations.** 

f  §3540.  — Iowa.  The  statutes  (Blue  Sky  Law)  now  impose  a  reg- 
ulative and  approving  power  on  the  executive  council  which  must  in- 
vestigate values  and  grant  leave  to  make  the  issue.**  A  note  given 
under  such  law  is  enforceable  though  the  requisite  permission  to  issue 
for  **any  other  thing  than  money**  was  not  had.**  The  issuance  of  a 
certificate  without  such  permission  is  a  representation  that  it  is  full 
paid  in  money.** 


of  the  amoant  credited. "  Id.  p.  161. 
''No  preferred  stock  shall  be  issued 
except  for  cash  or  its  equivalent  nor 
for  less  than  the  par  value  of  its 
shares.''    Id.  p.  164. 

MFarwell  v.  Great  Western  Tel. 
Co.,  161  m.  522,  44  N.  E.  891,  rev'g 
47  ni.  App.  579. 

If  any  portion  ''has  been  paid  in 
property,  the  same  shall  be  appraised 
by  said  commissioners  and  they  shall 
report  the  fair  cash  value  thereof.'' 
Gen.  Corp.  Law,  f  4,  Act  of  May  16, 
1905. 

M Bums'  St.  1908,  f  5089  requiring 
payment  of  capital  stock  into  treasury 
within  18  months  in  manufacturing 
and>  mining  corporations,  is  construed 
with  sections  4069,  4070  of  the  gen- 
eral corporation  law  empowering  direc- 
tors to  sell  stock  to  best  interests  of 
the  corporation;  and  full  payment 
within  18  months  is  not  required.  Beel 
T.  Brammer,  56  Ind.  App.  180,  101  N. 
E.  1043. 

M  *  *  From  and  after  this  act  no  cor- 
poration *  *  *  shall  issue  any  cap- 
ital stock,  or  any  certificate  »  •  * 
of  shares  or  any  substitute  therefor, 
until  the  corporation  has  received  the 


par  value  thereof.  If  it  is  proposed 
to  pay  for  said  capital  stock  in  prop- 
erty or  in  any  other  thing  than 
money,"  the  matter  most  be  submit- 
ted to  the  executive  council  of  that 
state  for  leave  to  do  so,  and  sueh 
leave  is  given  only  after  an  investiga- 
tion of  values.  As  to  this  investi- 
gation, see  the  statute.  Code,  f  1641b, 
added  by  Acts  32  Gen.  Assem.  c.  71, 
1 1,  amended  34  Gen.  Assem.  c.  76. 

M  Iowa  Code  Supp.  §  1641b,  provid- 
ing that  if  "any  other  thing  than 
money"  is  to  be  paid  for  stock  the 
permission  of  the  executive  council 
must  first  be  had,  does  not  enable  a 
subscriber,  who  gave  his  note,  to  avoid 
payment,  the  note  having  been  good 
and  have  been  given  before  stock 
issued.  First  Nat.  Bank  of  Ottumwa 
V.  Fulton,  156  Iowa  734,  137  N.  W. 
1019. 

96  Under  Iowa  law  requiring  consent 
of  executive  council  of  the  state  to 
issue  stock  for  property  and  &  certifi- 
cate as  to  full  payment,  issuance  of 
full  paid  stock  represents  that  pay- 
ment was  in  money.  Sykes  v.  Pure 
Food  Cider  Co.,  157  Iowa  601,  138  N. 
W.  554. 
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§  3541.  — Kansas.  The  statute  allows  issuance  for  property  with- 
out particularizing  any  limitations.  Kansas,  it  must  be  remembered, 
led  in  the  adoption  of  the  so-called  Blue  Sky  Laws.^ 

§3542.  — Kentucky.  It  is  provided  that  ^'no  corporation  shall 
issue  stock  or  bonds  except  for  an  equivalent  in  money  paid,  or  labor 
done,  or  property  actually  received  and  applied  to  the  purposes  for 
which  such  corporation  was  created,  and  neither  labor  nor  property 
shall  be  received  in  payment  of  stock  or  bonds  at  a  greater  value  than 
the  market  price  at  the  time  the  said  labor  was  done  or  property  de- 
livered, and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.*'  Under  this  provision,  it  has  been  held  that  stock  and  bonds 
of  a  corporation  cannot  be  issued  for  labor  or  property  unless  the 
market  price  thereof  is  equal  to  the  par  value  of  the  stock  or  bonds.*' 
It  is  not  legal  to  agree  to  pay  for  land  with  part  of  the  stock  and  to 
divide  the  remainder  without  giving  value  for  it.** 

§  8548.  —  Louisiana.  Labor  done  or  money  or  property  actually 
received  is  the  constitutional  basis,  and  it  is  held  that  value  must  be 
equal*  to  the  face  of  the  stock.^ 

§3544.  —-Maine.  The  statutes  regulate  the  issue  of  stock  ^'in 
payment"  for  property  purchased  or  for  services  rendered.*  Some 
other  states  have  very  similar  statutes,  and  this  may  be  taken  as 
typical  of  the  class. 


97I)assler'8  Gen.  Stats.  1909,  S  1709« 

As  to  Blue  Sky  Laws,  see  chapter  on 
(Governmental  Begnlation,  supra. 

M Const.  §  193;  Carroll's  Stats.  1915, 
f  568;  Altenberg  v.  Grant,  85  Fed.  345, 
distinguishing  Memphis  Ss  L.  B.  B.  ▼• 
Dow,  120  U.  S.  287,  30  L.  Ed.  595. 

99  An  executory  contract  to  ineor^ 
porate  and  to  pay  for  land  "with  part 
of  the  stock  leaving  all  other  parties 
to  divide  the  remainder  without  ren- 
dition of  value  for  it  is  invalid  as  Cfj^ 
posed  to  Const,  i  193.  Bennett  v* 
Stuart,  161  Ky.  264,  170  S.  W.  642. 

1  Under  Const.  1898,  art.  266,  value 
must  be  equal  to  face  of  stock.  Webre 
V.  Christ,  130  La.  450,  58  So.  145; 
Dilzell  V.  Lehmann,  120  La.  273,  45  So. 
138. 


SMay  ''issue  stock  to  the  amount 
of  the  value  thereof  in  pa^rment  (for 
property  purchased),  and  may  likewise 
issue  stock  for  services  rendered  to 
such  corporation,  and  the  stock  so  is- 
sued shall  be  full  paid  stock  and  not 
liable  to  any  further  call  or  payment 
thereon;  and  in  Itie  aibsence  of  actual 
fraud  in  the  transaction  ^e  judgment 
of  the  directors  as  to  the  value  of  the 
property  purchased  or  the  eervices 
rendered,  shall  be  conclusive.''  Bev. 
St  c.  47,  150.  In  addition  there  is 
the  following  enactment;  No  pay- 
ment on  any  subscription  to  or  agree- 
ment for  the  capital  stock  of  any  cor- 
poration i^all  be  deemed  a  payment 
unless  bona  fide  made  in  cash  or  in 
some  other  matter  or  thing  at  a  bona 
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J  9546.  — KarylaiicL  The  statute  requires  that  the  issue  for 
property  or  services  be  authorized  in  a  meeting  which  shall  also  agree 
on  the  value.* 

§  3646.  —  Uassachiisetti.  Both  tangible  and  intangible  proi>ert7 
as  well  as  expenses  are  mentioned  in  the  statute,  which  see  in  the 
footnote.  The  o£Scers  are  made  liable  to  the  stockholders  for  im- 
properly issuing  stock.* 

§8647.  — Miohigftm  The  statute  is  similar  to  that  of  Maine, 
which  see,  but  it  additionally  requires  that  the  property  be  capable 
of  sale  and  transfer  by  the  corporation,  and  that  it  be  subject  to  sale 
on  '*  process.  *'  Good- will  and  secret  formulae  are  property  within  this 
meaning.'  Under  another  statute  bonus  stock  given  nominally  '^as  a 
further  consideration''  for  work  done  was  treated  as  unpaid.* 


fide  and  fair  valuation  thereof.    Bev. 
8t.  c.  47,  187. 

^  Hay  isme  atoek,  .preferred  or  oom- 
mon,  for  services  or  for  property  of 
any  description;  provided  (1)  that 
services  are  rendered  to  or  adopted  by 
the  corporation,  (2)  that  the  property 
is  snitable  for  any  of  the  purponss  for 
which  the  corporation,  was  formed,  (3) 
that  the  value  and  the  propriety  of 
issuing  stock  therefor  shall  be  agreed 
upon  and  the  issue  authorized  by  a 
majority  of  all  the  stock  outstanding 
and  entitled  ia  vote,  given  at  a  meet- 
ing duly  warned,  etc.,  (4)  that  in 
counting  a  majority  no  stock  ahall  be 
counted  irtkooe  owner  or  holder  is  in- 
ierested  in  such  services  or  property, 
nor  any  stock  that  (has  been  merely 
B»bscriJbed  for,  and  payment  for  whidi 
is  to  be  made  in  aervicea.  Code,  art. 
23,  1 36. 

iBd^y  be  issued  for  tudoL,  property, 
tangible  or  intangiUe,  services  or  ex- 
penses. N<o  stock  shall  be  at  any  time 
issued  unless  the  cash  jo  far  as  doe, 
or  1;he  property,  services  m  expenses 
for  which  it  was  autboriaed  to  be 
issued  has  been  actually  recaived  or 
incurred  by,  or  conveyed  or  nmdered 
to  the  coiporation;  and  the  presidesit, 
txeasuror  and  directors  shaH  be  jointiy 


and  severally  liable  to  any  stockholder 
of  the  corporation  for  actual  damages 
<^ased  to  him  by  such  issue.  Bus. 
Corp.  Law,  1 14; 

»  Pub.  Acts  1903,  No.  232. 

Property  which  can  be  "sold  and 
transferred  by  the  corporation"  and 
is  sobject  to  levy  and  sale  on  execu- 
tion ''or  other  profcess"  includes  pat- 
ents, trade-marks  and  good-will)  even 
though  they  are  not  leviable,  and 
though  good-wiH  cannot  be  sold  sep- 
arately. Brown  v.  Weeks,  —  Mich. 
— ,  Ifla  N.  W.  945. 

A  secret  process  was  property  and 
therefore  co«dd  be  taken  in  payment 
for  full  paid  stock  at  a  fair  valuation 
nnder  the  ICichigan  statute  (Pub. 
Acts  1903,  No.  232,  |  2),  the  later  stat- 
ute, restricted  to  pr<^eity  capable  of 
sale  and  transfer,  not  applying.  Du- 
raad  t.  Brown,  236  Fed.  600. 

•6  Bonus  stock,  given  with  railroad 
bonds  but  witiiout  rendition  of  any 
^F«lue,  and  stock  turned  over  to  a  con- 
trsetor  as  "a  farttier  eonsideration ' ' 
after  he  was  fully  paid,  will  be  treated 
AS  unpaid.  (2  Comp.  Laws,  |§  6231, 
^6344.)  Union  City  Lumber  Co.  v. 
(Traverse  City,  L.  i;  M.  B.  Co.,  170 
Meh.  205,  136  N.  W.  468. 
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§3548.  — IfinHfiwots.  It  is  provided  by  statute  that  ''corpora- 
tions having  capital  stock  divided  into  shares,  unless  specially  autbof- 
ized,  shall  not  issue  any  shares  for  a  less  amount  to  be  actually  paid  in 
on  each  share  than  the  par  value  of  the  shares  first  issued;"  and  this 
prevents  a  coi^oration,  without  special  authority,  from  issuing  j^ck 
as  full  paid  upon  payment  of  less  than  par.''  Henee  all  agreemoit  be- 
tween a  corporation  and  subscribers  for  stoek  that,  for  every  share 
paid  for,  two  or  more  shares  shall  be  issued,  is  illegal  and  void.' 

§  3549,  —  MiflsiBsippL  There  seems  to  be  no  statute,  except  sudi 
as  may  be  found  within  the  charter.' 

§3650.  — Missouri.  The  constitution  provides  that  no  corpora- 
tion shall  "issue  stock  or  bonds  except  for  money  paid,  labor  done,  or 
property  actually  received ;  and  all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void."  It  is  held  that  a  corporation  cannot  legally 
issue  original  stock  for  property  or  labor,  unless  the  property  or  labor 
is  reasonably  worth  the  face  value  of  the  stock.  And  it  was  held, 
therefore,  that  a  party  to  a  contract  by  which  a  large  amount  of  paid 
up  capital  stock  in  a  corporation,  to  be  afterwards  organized  for  the 
development  of  certain  lands,  was  to  be  issued  to  him  in  exchange  for 
his  equitable  rights  in  options  on  such  lands,  and  for  his  services  in 
promoting  the  corporation,  could  not  enforce  the  contract,  where  it 
was  apparent  on  the  face  of  the  instrument  that  his  interest  in  the 
lands  and  his  services,  when  taken  together,  were  nothing  like  a  fair 
equivalent  for  the  face  value  of  the  stock.*'    Pair  value  is  the  test  ** 


7  Gen.  St.  1S94,  §3415;  Wallace  y. 
Carpenter  Elec.  Heating  Mfg.  Co.,  70 
Minn.  321,  68  Am.  St.  Rep.  530,  73 
N.  W.  1S9. 

Wliere  a  statute  prohibits  a  eor- 
poration,  tinleBS  expressly  authorized, 
from  issuing  any  shares  for  a  less 
amount,  to  be  actually  paid  in  on 
each  share,  than  the  par  value  of  the 
shares  first  issued,  and  an  amendment 
thereof  contains  the  same  provision, 
but  with  a  proviso  that  certain  cor- 
porations ''shall  bav«  power  to  create, 
issue  and  dispose  of  such  an  amount  of 
special,  preferred,  or  full-paid  stock 
*  *  *  as  may  be  deemed  advisable 
by  the  board  of  directors,"  the  pro 
viso  does  not  authorize  such  a  corpo- 
ration to  issue  stock  as  fully  paid  up, 


and  sell  it  for  less  than  par,  or  on 
such  terms  as  its  directors  deem  ad- 
visable. Wallace  v.  Carpenter  Elec. 
Heating  Hfg,  Co.,  70  Minn.  321,  68 
Am.  St.  Bep.  530,  73  N.  "W.  189. 

S  Rogers  V.  Grosi^  87  Minn.  224,  69 
N.  W.  894. 

9  If  charter  does  not  provide  other- 
wise, it  may  be  paid  in  property  at 
actual  value.  Fargason  v.  Oxford 
Mercantile  Co.,  78  lifiss.  05,  27  So.  877. 

19 Const,  art.  XXI,  %  8;  also  Rev.  St. 
1909,  f  29SI;  Oarrett  v.  Kansas  City 
Coal  Min.  Co.,  113  Mo.  330,  35  Am.  St. 
Rep.  713,  20  8.  W.  965.  See  also  Van 
Cleve  ▼.  Berkey,  143  Mo.  109,  42  L. 
R.  A.  59B,  44  S.  W.  743. 

11  Under  Const,  art.  XIX,  §8,  and 
Rev.  St.  1909,  |  2981,  property  must 
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and  fictitious  elements  of  value  cannot  be  included.^  It  has  been 
held  that  a  loan  of  credit  to  the  cori>oration  cannot  be  a  considera- 
tion of  itself." 

§3661,  — Montana.  Stock  can  issue  only  "for  labor  done,  serv- 
ices performed,  or  money  and  property  actually  received,''  and  all 
fictitious  increase  of  stock  shall  be  void.^*  And  further  it  is  provided 
by  statute  that  stockholders  shall  be  individually  liable  to  creditors, 
to  the  amount  of  their  unpaid  stock,  for  all  acts  of  the  company,  until 
the  whole  amount  of  stock  subscribed  for  shall  have  been  paid  in. 
It  is  also  provided  that  the  trustees  of  a  company  may  purchase  mines, 
and  issue  stock  to  the  amount  of  the  value  thereof  in  payment,  which 
shall  be  full  paid  stock,  and  not  liable  to  any  further  calL  Under 
these  provisions,  the  purchase  of  a  mine  which  the  stockholders  knew 
to  be  worth  only  $125,000,  and  payment  therefor  in  stock  whose  par 
value  was  $7,500,000,  which  was  repurchased  by  the  stockholders  at 
two  and  one-half  per  cent,  of  its  par  value,  was  held  fraudulent  as 
to  creditors,  and  the  stock  was  treated  as  unpaid  stock  to  the  extent 
of  the  difference  between  the  actual  value  of  the  mine  and  the  par 
value  of  the  stock.** 


§3552.  — Nebraska.  No  statute  has  been  found.  Attention 
should,  however,  be  paid  to  public  utility  regulations  and  to  the  chapter 
on  governmental  regulation.** 

§3553.  — Nevada.     Labor  or  property  may  be  the  basis  of  an 


issue. 


17 


be  taken  at  its  fair  money  vttluation 
(stock  issued  for  a  title  and  abstract 
plant  sold  to  a  competitor).  Dictum 
in  Luehrmann  v.  Lincoln  Trust  &  Title 
Co.,  —  Mo.  — ,  192  S.  W.  1026. 

iSThe  statutes  (Rev.  St.  1909, 
1^339)  as  amended  by  Acts  1911,  p. 
148,  do  not  permit  fictitious  elements 
of  value  to  be  put  into  stock.  Bogers  v. 
Stag  Min.  €o.,  185  Mo.  App.  659,  171 
8.  W.  676. 

13  A  loan  of  credit  to  the  corpora* 
t^on  culminating  in  no  payment  by 
the  lender  is  not  a  legal  considera- 
tion, flchroeder  v.  Edwards,  267  Mo. 
459,  184  8.  W.  108. 


MConst.  art.  XV,  §10;  also  Civil 
Code,  S3894. 

16  Kelly  V.  Clark,  21  Mont.  291,  42 
L.  B.  A.  621,  69  Am.  St.  Bep.  668,  53 
Pac.  959. 

K^See  chapter  on  Governmental 
Begulation,  infra. 

17  May  issue  stock  for  labor  done, 
or  personal  property  or  real  estate  or 
leases  thereof;  in  the  absence  of  fraud 
in  the  transaction,  the  judgment  of 
the  directors  as  1;o  value  shall  be  con- 
clusive.    Bev.  Laws,  §  1155. 
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§3564.  — New  Hanqidiiie.  The  statute  prohibits  a  corporation 
from  disposing  of  its  shares  at  less  than  par,  except  in  sales  at  auction 
for  nonpayment  of  assessments,  and  declares  that  all  certificates  of 
stock  issued  without  full  payment  of  the  par  yalue  of  the  stock  shaU 
be  void.  It  was  held  that  certificates  of  shares  of  stock  issued  by  a  cor- 
poration upon  its  organization  to  pay  promoters  for  certain  patents, 
and  by  them  transferred  to  one  of  their  number  to  hold  as  treasury 
stock,  were  without  consideration  and  Toid,  and  that  a  portion  of 
such  issue,  reissued  for  less  than  par,  was  void.^* 

§35B6.  — New  Jenej.  The  statute  is  similar  to  that  of  Maine, 
but  adds  further  provisions,  which  are  shown  in  the  footnote.^*  The 
stock  must  not  exceed  value  of  the  property  or  services  **  and  inflated 
values  cannot  be  fictitiously  introduced  under  cover  of  consolidation,'^ 
reorganization  expenses'*  or  the  exchange  of  obligations  for  stocks 
at  a  disoount.**  Where  there  has  been  no  finding  by  the  directors 
that  the  property  sought  to  be  exchanged  for  stock  is  equal  in  value 
to  the  par  thereof,  an  executory  ccmtract  to  exchange  stock  for  prop- 
erty is  nonenforceable  where  the  value  of  the  property  is  in  fact  less 


IS  Fob.  St.  e.  149,  |9;  Elimball  v.      in  wiitiiig  filed  as  to  snch  .property. 


New  England  Boiler  Grate  Co.,  69  N. 
H.  4S5,  45  AtL  263. 

19  Provision  as  to  poreliase  of  prop- 
erty is  snbstantially  same  as  Maine, 
which  see;  provided  that  when  prop- 
erty is  purchased,  the  porchasing  cor- 
poration must  receive  in  property  or 
stock  what  the  same  is  reasonably 
worth  in  money  at  a  fair  bona  fide 
valuation;  and  provided  farther,  that 
no  fictitious  stock  shall  be  issued;  that 
no  stock  shall  be  issued  for  profits  not 
jet  earned,  but  only  anticipated;  and 
provided  further  ;that  when  stock  is 
issued  on  the  basis  of  the  stock  of  any 
other  corporation  it  may  purchase,  no 
stock  shall  'be  issued  thereon  for  an 
amount  greater  than  the  sum  it  actu- 
ally pays  •  *  •;  and  provided 
further  that  the  property  purchased 
or  the  property  owned  by  the  corpo- 
ration wh(Ae  stock  is  purchased  shall 
be  cognate  in  character  and  use  to 
that  of  'the  purchasing  corporation. 
There  must  in  all  cases  be  a  statement 


Corp.  Act,  i  49,  as  amended  by  Laws 
1913,  c.  15. 

••Under  Gen.  Corp.  Act,  ||49,  50, 
a  gas  company  cannot  issue  stock 
above  the  value  of  property  or  serv- 
ices received.  HcCarter  v.  Pitman, 
Glassboro  ft  Clayton  Gas  Co.,  74  N. 
J.  £q.  255,  e9  Atl.  211. 

SI  Capitalizing  at  $18^50,000  stocks 
in  three  companies  and  purchased  for 
$8,250,000  for  purpose  of  consolida- 
tion is  a  conscious  overvaluation  ob- 
noxious to  the  statute.  Tooker  v. 
National  Sugar  Refining  Co.  of  Xew 
Jersey,  80  N.  J.  £q.  305,  84  Atl.  10. 

••Stock  cannot  be  issued  against  a 
supposed,  but  nonexistent,  debt  to  a 
reorganization  committee.  Carver  v. 
Bouthern  Iron  ft  Steel  Co.,  78  K.  J. 
£q.  SI,  78  Atl.  240. 

••To  issue  debentures  at  93  ex- 
changeable for  preferred  stock  at  70 
is  equivalent  to  selling  it  at  a  dis- 
count. Carver  v.  Southern  Iron  ft 
Steel  Co.,  78  N.  J.  Eq.  81,  78  Atl.  240, 
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than  the  par  of  the  stoek.*^  Even  if  an  executory  agreement  to  render 
services  is  bad,  no  objection  can  be  made  by  the  corporation  after  it  is 
executed.* 

Under  an  earlier  statute  a  purchaser  of  stock  to  increase  capital  was 
required  to  pay  the  full  unpaid  balance  for  the  satisfaction  of  cred- 
itors, where  he  took  below  par;  *  but  a  factory  site  and  services  could 
be  taken  for  the  difference  between  the  price,  thirty  i>er  cent.,  at 
whicdi  the  issue  was  made  and  the  par  value.*^  The  provision  for  a 
valuation  by  directors  in  the  earlier  statute  is  said  to  have  been 
declaratory  of  the  general  law.**  An  actual  appraisement  of  value 
was  required**  but  the  statute  did  not  make  their  valuation  con- 
clusive, if  fraudulent.** 

§  3556.  —  New  Mexico.    The  statute  is  similar  to  that  of  Maine.*^ 

§  3567.  —  New  York.  The  statute  allows  issue  only  ' '  for  money, 
labor  done,  or  property  actually  received  for  the  use  and  lawful  pur- 
poses of  such  cor];>oration/'**    The  services  must  have  been  rendered 


8i  Ecuadorian  ABs'n  y.  Ecuador  Co., 
71  N.  J.  Eq.  757,  65  Atl.  1051. 

f^  Services  to  be  rendered  and  which 
were  rendered  of  a  value  equal  to  the 
stock  are  a  consideration.  Yineland 
Grape  Juice  Co.  v.  Chandler,  80  K.  J. 
Eq.  437,  Ann.  Cas.  1914  A  679,  65  Atl. 
213. 

••New  Jersey,  Pub.  Laws  1896,  p. 
284,  {  21,  requires  purchaser  of  stock 
at  half  par  to  increase  capital,  to  re- 
spond to  creditors  for  full  unpaid  bal- 
ance. Enright  v.  Heckscher,  240  Ped. 
863,  distin^iflftiing  Handley  v.  Stutz, 
139  U.  8.  417,  35  L.  Ed.  227. 

«7  Under  N.  J.  Laws  1896,  c.  185, 
S  49,  full  paid  stock  subscribed  «t  30 
per  cent,  by  a  chamber  of  commerce 
which  furnished  a  free  site  for  the 
corporation's  factory  wae  deemed  to 
have  been  paid  for  by  services  and 
site  to  the  extent  of  the  remaining 
70  per  cent.  In  re  Bemington  Auto- 
mobile ft  Motor  Co.,  139  Fed.  766. 

it  The  statute  (Bev.  1896,  1 49) 
making  directors  *  judgment  conclusive 
in  aibsence  of  fraud  is  declaratory  of 
general  law.  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82 


Atl.  618,  aff'd  S2  N.  J.  Eq.  364,  91 
Atl.  1069. 

MEnright  v.  Heckscher,  240  Fed. 
863. 

80  Enright  v.  Heckscher,  240  Fed.  863. 

81  Corp.  Act,  If  54,  55;  Ann.  St. 
1915,  if  939,  940. 

tSConsol.  Laws,  e.  59,  Stock  Corp. 
Law,  §55,  which  in  addition  contains 
a  provision  as  to  purchase  and  pay- 
ment in  9tock  very  similar  to  that  of 
Mafne,  wtiich  see. 

There  are  two  general  chapters  on 
corporation  law  in  the  New  York  stat- 
utes. General  Corporations  Law  (Con- 
sol.  Laws,  c.  — )  and  Stock  Corporsr 
tions  Law  (Conaol.  Laws,  c.  59). 
Moses  V.  Soule,  63  N.  T.  Misc.  203, 
118  N.  Y.  eupp.  410,  aff'd  136  N.  Y. 
App.  Div.  904,  120  N.  Y.  Supp.  1136. 

Stock  cannot  be  issued  as  a  bonus 
with  bonds,  even  though  they  to- 
gether by  reason  of  impairment  of  the 
capital  are  worth  no  more  than  the 
face  of  the  bonds.  Kraft  v.  Griffon 
Co.,  82  N.  Y.  App.  Div.  ^,  81  N.  Y. 
Supp.  438. 

As  to  fair  amount  of  capitalization 
of  a  bwnness  based  on  earnings,  see 
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to  the  corporation  itself  and  not  for  promotion^  and  cannot  be 
executory,**  nor  can  executory  contracts  for  services  be  regarded  as 
property .•*  Worthless  contracts  ••  and  make  believe  formulae  or 
processes  ^  will  not  support  an  issue.  Under  the  provision  of  the  act 
relating  to  manufacturing  corporations,  and  authorizing  the  trustees 
of  such  a  corporation  to  purchase  property  necessary  for  its  business, 
and  issue  stock  to  the  extent  of  the  value  thereof  in  pa3rment,  which 
stock  shall  be  declared  and  taken  to  be  full  paid  stock,  and  not  liable 
to  any  further  calls,  a  manufacturing  corporation  has  no  power  to 
issue  its  stock  in  payment  for  property  purchased  at  less  than  its 
par  value,  and  the  property  must  be  taken  at  a  reasonable  valuation.** 
Under  a  statute  providing  that  the  capital  stock  of  a  corporation 
"shall  all  be  paid  in,  one-half  thereof  within  one  year,  and  the  other 
half  thereof  within  two  years,  from  the  incorporation  of  said  com- 
pany or  such  corporation  shall  be  dissolved,"  a  corporation  cannot 
issue  its  original  capital  stock  at  less  than  its  par  value.** 

g  3668.  —  North  CaxollzuL  There  is  a  statute  similar  to  that  of 
Maine.**^  Under  it  an  indorsement  of  the  corporate  paper  without 
any  recourse  on  the  indorser,  was  held  not  to  be  "services."** 

to  be  rendered  in  writing  a  history. 
Stevens  v.  Episcopal  Chnrch  History 
Co.,  140  N.  Y.  App.  Div.  570,  125  N. 
Y.  Supp.  573. 

MThe  Xew  York  fitatute  does  not 
allow  issuance  of  stock  against  a 
worthless  agency  contract.  Trent  Im- 
port Co.  V.  Wheelwright,  118  Md.  249, 
84  Atl.  543. 

3t  Stock  Corporation  Law,  |  55,  pro- 
hibits issue  of  stock  ''except  for  ser- 
vices* actually  rendered  or  for  prop- 
erty of  equal  value  actually  trans- 
ferred;" Hence  a  pretense  of  secret 
formulae  is  not  sufficient.  Berger  v. 
National  Architects'  Bronze  Co.,  173 
N.  Y.  App.  IMv.  680,  100  N.  Y.  Supp. 
331. 

tS  Gamble  v.  Queens  County  Water 
Co.,  123  KT.  Y.  M,  9  L.  B.  A.  527,  25 
N.  E.  201,  rev'g  52  Hun  (N.  Y.)  166, 
5  N.  Y.  Supp.  124. 

3»Ze1aya  Hin,  Co.  v.  Meyer,  28  N. 
Y.  St.  Bep.  7S9,  8  K.  Y.  Supp.  4871 

^•Bevisal  1906,  c.  21',  |§  1160,  1161. 

tiB)9mard  v.  Carr,  167  N.  C.  481, 
83  S.  E.  816. 


Williams  v.  McClave,  168  N.  Y.  App. 
Div.  192,  154  N.  Y.  Supp.  38,  aff»g 
85  N.  Y.  Misc.  184,  148  N.  Y.  Supp. 
93. 

33  Not  for  promotion  services. 
Lamphere  v.  Lang,  157  N.  Y.  App. 
Div.  306,  141  N.  Y.  Supp.  967,  rev'd 
on  other  grounds  213  N.  Y.  585,  108 
N.  E.  82. 

3i  Stevens  v.  Episcopal  Church  His- 
tory Co.,  140  N.  Y.  App.  Div.  570,  125 
N.  Y.  Supp.  573. 

Under  Stock  Corporation  Law,  1 55, 
stock  cannot  be  issued  "  'for  [fu- 
ture] services  to  be  rendered  •  •  •" 
to  the  company,'  to  its  satisfaction." 
Morgan  v.  Bon  Bon  Co.,  165  N.  Y. 
App.  Div.  89,  150  N.  Y.  Supp.  668. 

'Services  to  be  rendered  in  future 
are  not  a  good  consideration  for  stock 
when  no  agreement  exists  with  or  fbr 
the  corporation's  benefit,  under  a  law 
specifying  ''labor  done"  as  the  only 
services  for  which  stock  could  issue. 
Morgan  v.  Bon  Bon  Co.,  165  N.  Y. 
App.  Div.  89,  KO  N.  Y.  Supp.  666. 

3I^Ezeeutory  eontracts  for  servieeH 
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§  3559.  —  North  Dakota.  The  conventional  provision  as  to  money, 
labor  or  property  is  in  force,  with  additional  provisions  as  to  valuation 
and  one  that  a  note  cannot  be  regarded  as  payment.^ 

§3660.  — Ohio.  A  statute  prohibiting  purchases  below  par  ap- 
plies only  to  stocks  of  the  corporation  itself,  and  not  to  such  as  it 
may  own  issued  by  other  corporations.** 

*  §3561.  — Oklahoma.  The  constitution  authorizes  issue  only  ''for 
money,  labor  done,  or  property  actually  received  to  the  amount  of 
the  par  value  thereof."** 

§  3662.  —  Oregon.  There  is  a  provision  similar  to  that  of  Maine 
regulating  purchase  of  property  or  payment  with  stock.** 

§3663.  — Pennsylvania.  The  constitution  provides  that  ''no  cor- 
poration shall  issue  stock  or  bonds,  except  for  money,  labor  done,  or 
money  or  property  actually  received;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void."  And  a  statute  provides  that  "no 
railway  corporation"  shall  issue  stock  for  less  than  its  par  value, 
which  par  value  in  money  shall  be  actually  paid  into  the  treasury  of 
the  corporation  before  the  stock  issues.  The  act  then  provides  a  form 
of  procedure  by  the  attorney  general,  by  which  the  act  may  be  en- 
forced, and  the  stock  or  bonds,  or  both,  issued  in  violation  thereof 
be  adjudged  void,  and  the  ofScer  or  ofScers  issuing  the  same  punished 
as  provided  in  the  act.  The  statute  applies  to  street  railroad  com- 
panies, as  well  as  other  kinds  of  railroad  companies.**    The  provision 


ttOnly  "for  money,  labor  done,  or 
money  or  property  aetuaUy  received." 
Const,  art.  VII,  Comp.  Laws,  §  138. 
Rev.  Civ.  Code,  1 4495  adding  that  it 
must  be  ' '  estimated  at  its  true  money 
value";  and  aU  officers  who  consent 
to  overvaluation  or  having  knowledge 
do  not  dissent,  ''shall  be  jointly  and 
severally  liable  to  the  creditors  for 
the  difference"  between  cash  value 
and  par  value.  (Be v.  Civ.  Code, 
§  4195.  See  Comp.  Laws  1913,  §  4528.) 
No  note  or  other  obligation  given  by 
any  stockholder,  whether  secured  by 
pledge  or  otherwise,  shall  be  regarded 
as  payment,  etc.  Bev.  Civ.  Code, 
f  4196.  See  Comp.  Laws  1913,  il  4528, 
4529. 


4tBev.  St.  S3313,  prohibiting  pur- 
chase below  par,  and  making  "All 
stock,  bonds  *  *  *  of  a  company 
*  *  *  by  a  director  thereof,  either 
directly  or  indirectly,"  ^o  purchased 
' '  null  and  void ' '  applies  only  to  those 
of  the  company  whereof  the  purchaser 
is  a  director,  not  to  those  of  other 
companies  owned  by  it.  Cincinnati, 
H.  &  D.  B.  Co.  V.  Kleybolte,  80  Ohio 
St.  311,  88  N.  E.  879  (in  this  case 
bonds  were  involved).  , 

i«  Con3t.  art.  IX/  |  39. 

4ft  Lord's  Oregon  Laws,  |  6696, 

46  Const,  art.  XVI,  |  7.  There  ia 
also  a  purchase  provision  similar  to 
that  of  Maine.  Act  of  April  29, 1874, 
f  17,  Laws  1876,  p.  32;  Oheetham  v. 
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that  stock  shall  not  be  issued  except  for  money,  labor  done  or  money 
or  property  actually  received,  does  not  prevent  a  corporation  from 
issuing  stock  for  services  to  be  thereafter  performed,  if  the  transaction 
is  bona  fide,*'  but  more  recently  the  court  has  held  void  an  agreement 
to  enter  employment  in  so  far  as  it  inquired  stock  to  be  set  aside  for 
the  employee  until  it  would  pay  for  itself  out  of  earnings.**  When  a 
certificate  is  issued  as  full  paid,  a  recital  that  it  was  issued  for  cash 
and  property  does  not  disclose  that  it  was  issued  for  a  patent.** 

§3664.  — South  Carolina.  The  constitution  enacts  a  slightly 
varied  form  of  the  usual  money,  labor  and  property  clause.** 

§  3565.  —  South  Dakota.  The  money,  labor  and  property  clause 
is  contained  in  the  constitution.*^  Under  it  a  note  given  for  the  stock 
is  * 'property"  *•  and  if  the  maker  is  solvent,  the  stock  is  not  fictitious.** 
Services  must  be  rendered  to  the  corporation.**  Contracts  between  in- 
dividuals looking  towards  a  profit  by  selling  property  for  stock  and 
dividing  the  stock,  are  not  within  these  statutes.** 

• 

§3666.  — Texmessee.  Land  at  a  fair  cash  value  may  be  taken 
by  certain  corporations,  while  manufacturing  corporations  may  take 
patents  to  the  amount  of  value.** 


McOonnick,  178  Pa.  St.  186,  35  Atl. 
^1. 

47  Shannon  v.  Stevenson,  173  Pa.  St. 
419,  34  Atl.  218. 

M  Under  Act  of  April  29, 1874,  stoek 
can  be  issaed  only* for  "labor  done 
or  money  .or  property  actnally  re- 
ceived," and  hence  an  employment 
contract  for  a  salary  and  a  sum  of 
stock  to  be  set  aside  for  the  em- 
ployee to  be  paid  for  out  of  earnings 
waa  void  as  to  the  stock  provision. 
Gearhart  v.  Standard  Steel  Car  Co., 
223  Pa.  385,  72  Atl.  699. 

*49  Statutes  of  Pennsylvania  con- 
strued. In  re  Duryea  Power  Co.,  159 
Fed.  788. 

•OOnly  "for  labor  done,  or  money 
or  property  actually  received  or  sub- 
soribed. ' '  Const,  art.  IX,  1 10 ;  also 
Civ.  Code,  §2799. 

MOnly  "for  money,  labor  done,  or 


money  or  property  actually  received. ' ' 
Const,  art.  XVII,  |  8. 

MSchiUer  Piano  Co.  v.  Hyde,  — 
S.  D.  — ,  162  N.  W.  937. 

53  Schiller  Piano  Co.  v.  Hyde,  — 
S.  D.  — ,  162  N.  W.  937. 

MAn  issue  for  services  rendered  to 
an  individual  in  aiding  him  to  dispose 
of  stock  and  in  making  assays  is  ille- 
gal. Rogers  v.  Gladiator  Gold  Mining 
&  Mining  Co.,  21  S.  D.  412, 113  N.  W. 
86. 

MA  contract  between  individuaU 
to  sell  property  to  a  corporation  for 
stock  and  to  divide  profits  made  there- 
by is  not  a  contract  for  an  illegal 
stock  issue  offensive  to  Const,  art. 
XYII,  i  8.  Chambers  v.  Mittnacht,  23 
B.  D.  449,  122  N.  W.  434. 

MAs  to  mining,  quarrying,  boring 
and  manufacturing  companies,  "noth- 
ing but  cash    *    *    *    or  land  at  a 
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^3667.  —  TezM.  The  statutes  set  out  in  the  footnote  are  not  sub- 
stantially much  more  restrictive  than  those  of  other  states,  but  the 
construction  given  them  seems  to  have  been  stricter.  In  the  cases 
which  follow  other  statutes  involved  in  the  decisions  are  cited.*''  By 
reason  of  the  wording  of  the  statutes  it  has  been  held  that  they  appl7 
to  foreign  as  well  as  to  domestic  corporations,  if  doing  business  in 
the  state ;  '*  andy  moreover,  the  statute  laws  of  the  other  states  are 
presumed  to  be  the  same  as  those  of  Texas.*'  There  is  an  additicxial 
provision  applicable  to  insurance  corporations.^  The  foregoing  stat- 
utes are  held  not  applicable  to  sales  of  treasury  stock  below  par  to 
raise  numey.^^  The  money  must  be  paid  uneonditionally  by  the  sub^ 
scriber  or  with  his  assent  for  his  benefit.**  The  property  should  be 
such  as  is  capable  of  application  to  corporate  debts  or  of  distribution 

fair  eash  valuation.''  SbamiOB's  Ann.      —  Tex.  Oiv.  App.  — ,  175  S.  W.  833. 


Code,  i  2835.  As  to  manufaetnring 
companies, ' '  asaignment  of  any  patent 
*  *  *  to  the  amount  of  valae  of 
said  patent."     Id.  12351. 

•fOnly  "for  money  paid,  labor 
done,  which  is  reasonably  worth  at 
least  the  sum  at  which  it  was  taken 
by  the  corporation,  or  property  actu.- 
ally  received  reasonably  worth  at  least 
the  sum  at  which  it  wa3  taken  by  the 
corporation."  Bev.  St.  art.  1146.  For- 
feiture of  charter,  rights,  and  fran- 
chises is  penalty  for  violation.    Id. 

••Bev.  St.  1911,  art.  1U6,  forbid- 
ding corporations,  domestic  or  foreign^ 
etc.,  to  issue  3tock  except  for  ' '  money 


paid,   labor    done    * 


or   prop^ 


erty  actually  received,"  applies  to 
foreign  corporations  doing  business  in 
the  state  as  well  as  to  domestic  cor- 
porations. Sturdevant  v.  Falvey,  — 
Tex.  Civ.  App.  — ,  176  S.  W.  908; 
Farmers'  9c  Merchants'  State  Bank  y. 
Falvey,. —  Tex.  Civ.  App.  — ,  175  S. 
W.  833. 

Even  to  a  foreign  corporation  not 
admitted  to  do  business,  but  doing 
business  in  the  state.  Farmers'  ib 
Merchants'  State  Bank  v.  Falvey,  -— 
Tex.  Civ.  App.  — ,  175  S.  W.  833, 

••Sturdevant  v.  Falvey,  —  Teac 
Civ.  App.  — ,  176  S.  T7.  908;  Farmers' 
&  Merchants'  State  Bank  v.  Falvey, 


And  see  Blethen  v.  Bonner,  93  Tex. 
141,  53  8.  W.  1016,  which  sustains  this 
presumption  generally  a^  to  aU  for- 
eign laws. 

•OThe  special  provisions  for  pay- 
ment in  cash  or  securities  of  subscrip- 
tions to  insuraaoe  companies  (Acts 
31st  Leg*  1909,  c.  108)  adds  to  and 
prevails  over  the  general  law.  Gen- 
eral Bonding  ft  Casualty  Ins.  Co.  v. 
Mosely,  —  Tex.  Civ.  App.  — ,  174  S. 
W.  1031. 

The  fact  that  the  corporation  is  one 
for  uisurance  whose  capital  may  in 
part  consist  of  first  mortgages  (Bev. 
St.  art.  4711)  does  not  overcome  the 
statute  disabling  ifc  to  issue  stock  for^ 
suoh  consideration.  Prudential  Life 
Ins.  Co.  of  Texas  v.  Pearson,  —  Tex. 
Civ.  App.  — ,  188  S.  W.  513. 

•1  Purchasers-  of  treasury  stock  at 
below  par  to  raise  money  for  a  going 
corporation  are  not  subscribers,  and 
are  not  liable  to  creditors  (Bev.  St. 
1895,  art,  661).  Witt  v.  Nelson,  — 
Tex.  Civ.  App.  — ,  169  S.  W.  381. 

••A  conditional  advance  of  sub- 
scription money  by  a  third  person  or 
oorporation  without  the  subscribere' 
knowledge  or  ratification  is  not 
"money  paid"  for  stock.  General 
Bonding  &  Casualty  Ins.  Co.  y.  Mosely, 
—  Tex.  CHv.  App.  — ,  174  S;  W.  1031. 


5870 


Ch.56] 


Stock  and  Stockholdibs 


[§3567 


among  stockholders,  hence  it  was  held  that  a  secret  formula  was  not 
''property  actually  received '*  by  the  corporation.^  Thou^  fictitious 
stoek  is  declared  void,  this  does  not  apply  to  stock  issued  in  good  faith 
for  bonds  which  afterwards  proved  to  have  been  forged  and  worth- 
less.** 

Under  the  statutes  a  note  for  stock  is  not  *' money  paid,''**  nor, 
•  as  between  the  parties,  is  it  "property"**  even  when  secured  by 
mortgage,  nor  is  the  mortgage  *' property''  or  ** money"  within  the 
statute.*''  The  result  has  been  reached  under  this  reasoning  and 
construction  of  regarding  the  note  as  wholly  void  if  the  stock  was 
'' issued"  on  it,  and  hence  it  is  not  enforceable  even  by  a  bona  fide 
holder  for  value;  but,  if  the  stoek  has  not  been  ''issued,"  and  is  held 
by  the  corporation  as  collateral  security  on  an  executory  agreement 
to  issue  it  when  the  note  should  be  paid,  then  the  note  is  valid.**  So 
closely  is  this  distinction  drawn,  that  a  mere  recital  in  a  pledge  agree- 
ment of  this  kind  that  the  certificate  has  been  delivered  and  then  re- 
delivered in  pledge,  was  held  sufficient  to  show  that  it  was  "isnied" 
and,  accordingly,  that  the  note  was  void.** 


MA  secret  formula  for  renderiag 
kerosene,  etc.,  nonexploBive  is  not 
^'property"  within  the  constitution, 
since  it  was  impossible  for  the  corpo- 
ration to  receive  it  aa  property  if  the 
tranaferor  retained  knowledge  of  it. 
O'Bear-Nester  Glaaa  Co.  ▼.  Antiexplo 
Co.,  101  Tex.  431,  16  L.  B.  A.  (N.  8.) 
520,  130  Am.  St.  Bep.  865,  109  &  W. 
931,  106  8.  W.  967. 

The  soundness  of  this  decision 
might  well  be  questioned.  A  contrary 
conclusion  was  reached  under  the 
Michigan  statute.     See  §  3547,  supra. 

M  Houston  Fire  &  Marine  Ins.  Co. 
V.  Swain,  —  Tex.  Civ.  App.  — ,  114 
8.  W.  149. 

Such  stock  is  property,  the  forgery 
nM  being  known  at  the  time.  Houston 
Fire  ft  Marine  Ins.  Co.  ▼.  Swain,  — 
Tex.  Civ.  App.  — -,  114  S.  W.  149. 

6i  Mason  v.  First  Nat.  Bank  of 
Paint  Bock,  —  Tex.  Civ.  App.  — ,  156 
8.  W.  366. 

M  McCarthy  v.  Texas  Loan  k  Guar- 
anty Co.,  —  Tex.  Civ.  App.  — ^  142 
8.  W.  96. 

67  While  a  mortgage  note  is  prop- 


erty, it  with  the  mortgage  are  neither 
''money  paid,  labor  done  [nor]  prop- 
erty actually  received"  (Const,  art. 
XI,  §6);  whence  stock  cannot  be 
issued  for  it.  Prudential  Life  Ins.  Co. 
of  Texas  v.  Pearson,  —  Tex.  Civ.  App. 
— ,  IBS  8.  W.  513. 

M There  was  no  ''issue''  offensive 
to  the  law,  where  the  unsigned  eertifi- 
cate  was  retained  by  the  corporation 
as  collateral  for  the  subscription  note, 
api>lying  dividends  then  to  and 
allowing  the  subscriber  to  vote  and 
be  recognized  as  a  stockholder.  Cat- 
tlemen's  Trust  Co.  of  Ft.  V^orth  v. 
Pmett,  —  Tex.  Civ.  App.  — ,  184  8. 
W.  716. 

Another  district  held:  The  stock, 
but  not  the  subscription  note  is  made 
void  in  such  a  case;  and  if  the  certifi- 
cate is  not  issued  but  is  held  to  se- 
cure the  note,  it  is  enforceable.  (The 
first  case — Cattlemen's  Trust  Co.  of 
f*t.  Worth  V.  Pruett,  supra,  is  ex- 
pressly approved.)  Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Hill, 
—  Tex.  Civ.  App.  — ,  184  S.  W.  247. 

69  In  a  case  decided  in  another  dis- 
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No  executory  agreement  for  issuance  which  involves  the  taking  of 
notes  is,  therefore,  enforceable ;  ^^  and  the  note  itself ,  as  between  the 
parties,  is  not  enforceable  because  it  is  for  an  unlawful  ccHisideration,^ 
or  by  one  who  Db  affected  by  notice  that  it  was  for  stock  by  reason  of  a 
recital  to  that  effect.?*  Another,  but  related,  case  held  that  this  recital 
imparted  notice  that  the  stock  was  issued  (in  which  event  the  note 
would  have  been  void) ,  but  on  examining  the  evidence  found  that  there 
was  in  fact  no  such  issue  as  was  imported.  Accordingly  it  was  held 
good  because  the  transaction  was  all  executory.^  An  indorser  of  such 
a  note  is  liable  thereon  by  reason  of  his  implied  warranties,  if  the 
note  be  a  void  one,  or  by  reason  of  the  maker's  liability  if  it  was  not 
voidJ^  Notes  thus  void  may  be  cancelled,  and  being  invalid  cannot 
be  made  good  by  estoppel.^ 

§  3568,  — -  Utah.  The  statutes  require  a  description  of  the  prop- 
erty taken  and  a  statement  of  its  value  supported  by  aflSdavits.'* 


triet  of  Texas  about  the  same  time,  it 
was  held  that  such  a  note  was  void 
and  not  enforceable,  the  stock  certifi- 
cate having  been  pledged  collaterally 
to  secure  it  by  an  agreement  reciting 
delivery  and  redelivery.  Bepublic 
ffPrust  Co.  V.  Taylor,  —  Tex.  Civ,  App. 
— ,  184  8.  W.  772. 

70  Stock  cannot  be  issued  under 
Const,  art.  XII,  f  6,  for  part  cash  and 
the  balance  notes  secured  by  solvent 
indorsements.  Executory  agreement 
for  issuance  is  therefore  unenforce- 
able. McCarthy  v.  Texas  Loan  & 
Guaranty  Co.,  —  Tex.  Civ.  'App.  — , 
142  S.  W.  96. 

71  The  note  is  for  an  unlawful  con- 
sideration, to- wit,   issuance   of   stock 

» 

for  other  than  "money  paid,"  etc., 
and  hence  cannot  be  enforced  even  if 
the  stock  is  not  void  or  '' fictitious. '^ 
Mason  v.  First  Nat.  Bank  of  Paint 
.  Bock,  —  Tex.  Civ.  App.  — ,  156  S.  W. 
366. 

78  A  note  given  for  stock,  being  il- 
legal, cannot  be  enforced  as  between 
the  parties,  or  by  a  transferee  where 
it  puts  him  on  notice  by  reciting  that 
it  was  given  for  stock.  Sturdevant 
V.  Falvey,  —  Tex.  Civ.  App.  — ,  176 
S.  W.  908. 


The  fact  that  the  note,  so  impart- 
ing notice,  is  not  the  original  one  but 
a  negotiable  one  substituted  for  a 
non-negotiajble  one  is  not  material  and 
is  not  a  defense.  Bturdevant  v.  Fal- 
vey, —  Tex.  Civ.  App.  — ,  176  S.  W. 
906. 

7SA  collateral  agreement  securing 
the  note  "this  day  given  for  the 
stock"  imparts  notice  that  the  note 
was  in  payment  for  issued .  stock. 
Such  a  note  would  be  void  even  in 
the  hands  of  plaintiff,  a  bona  fide 
holder.  In  this  case,  however,  the 
evidence  was  held  to  show  that  the 
stock  was  not  "issued,"  but  that 
there  was  only  an  executory  sale  of  it. 
Farmers'  k  Merchants'  State  Bank  v. 
Falvey,  —  Tex.  Civ,  App.  — ^  175  S. 
W.  833. 

74  Farmers'  k  Merchants'  State 
Bank  v.  Falvey,  —  Tex.  Civ.  App.  — ^ 
175  S.  yr.  833. 

7ft  Commonwealth  Bonding  k  Casu- 
alty In*.  Co.  V.  HoUifield,  —  Tex.  Oiv. 
App.  — ,  184  6.  W.  776. 

76  Where  subscriptions  consist  in 
whole  or  in  part  of  property  necessary 
to  the  pursuit  agreed  upon,  "there 
must  appear  in  the  articles  of  incor- 
poration a  description  of  the  property 
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§3609.  — Vcmiont.  When  property ,  rights  or  franchises  are 
taken,  their  value  and  the  amount  of  stock  to  be  issued  must  be  de- 
termined by  vote  of  incorporators  or  stockholders.*^ 

§3570.  — Virginia.  The  issue  for  services  and  property  must 
be  on  approval  of  the  corporation  commission,  acting  on  a  statement 
of  them  and  their  value.''* 

§3671.  — Washington.  A  statute  of  this  state  applicable  to 
"mining  claims"  turned  over  to  "mining  corporations''  in  full  pay- 
ment for  stock,*  is  held  inapplicable  to  coal  mining  properties  on  the 
ground  that  they  are  not  of  that  speculative  character  which  the  leg- 
islature had  in  mind.''* 

§  3672.  —  West  Virginia.  The  propriety  of  selling  below  par  is 
left  to  a  vote  of  the  stockholders.  There  is  a  special  provision  for 
purchases  of  property  with  stocks  of  mining  and  manufacturing  cor- 
porations.**    A  valuation  can  be  impeached  only  for  fraud.** 


80  taken  witb  a  statement  of  the  fair 
cash  value  thereof  [supplemented  with 
three  aiBdavits  except  in  ease  of  min- 
ing or  irrigation  corporations];  and 
the  owners  of  such  property  shall  be 
deemed  to  have  sufbscribed  '  such 
amount  as  will  represent  the  fair  esti- 
mated cash  value  of  the  property." 
Oomp.  Laws  1907,  S316. 

77  Only  "for  (1)  cash  to  the 
amount  of  each  share  of  stock  at  par, 
or  (2)  real  or  persona}  property, 
rights  or  franchises  at  such  value  and 
to  such  amount  as  may  be  determined 
by  a  vote  of  the  incorporators  at  a 
meeting  held  at  the  time  of  organiza* 
tion;  and  subsequent  to  organiza- 
tion" to  like  value  and  amount  by 
vote  of  stockholders.  Laws  1910|  Ko. 
143,  16. 

7SA  statement  must  be  filed  with 
corporation  commission  which  "shall 
accurately  specify  and  describe,  •  •  • 
the  services  and  property,  together 
with  the  valuation  at  which  the  same 
are  received  or  to  be  received." 
Oonst.  art.  XII,  §167.  Subscriptions 
"may  be  paid  in  money,  land  or  other 
property,  real  or  personal,  leases,  op- 
tions, mines,  minerals,  mineral  rights, 


patent  rights,  rights  of  way,  or  other 
rights  or  easements,  contracts,  labor 
or  services."  Subject  to  making 
statement  the  judgment  of  directors 
as  to  value  is  conclusive  in  absence 
of  fraud.     Corp.  Act,  c.  5,  {9. 

79  Rem.  ft  Bal.  Code,  f  7347,  permit- 
ting mining  claims  to  be  turned  over 
to  mining  corporations  in  full  pay- 
ment for  stock  does  not  apply  to  coal 
mines.  Bavies  v.  Ball,  64  Wash.  292, 
Ann.  Oas.  1014  B  750, 116  Pac.  833.  It 
seems  doiibtf  u1  whether  this  precedent 
would  be  followed  elsewhere.  The 
ground  of  the  court's  reasoning 
seems  fanciful. 

M"In  no  case  shall  stock  be  sold 
or  disposed  of  at  less  than  par,  ex* 
cept  by  vote  of  three-fourths  of  all 
the  stock  of  the  corporation  out* 
standing"  and  after  notice  and  pub- 
lication, etc.;  but  any  mining  or 
manufacturing  corporation  may  issue 
and  sell  stock  "in  payment  of  real 
and  personal  estate  for  use  of  such 
corporation  *  *  *  at  such  and 
upon  such  terms  and  conditions  as 
may  be  agreed  upon."  Code,  c.  53, 
124. 

il  Under  West  Virginia  law  valoa- 
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§  3573.  —  WiBooxuiin.  Money,  labor  or  property  may  be  the  basis 
of  an  issue  at  their  *'true  money  value,  as  found  and  determined  by 
the  commission  *  *  *  actually  received  by  it,  equal  to  the  face 
value  thereof/ '••  Formerly  it  was  provided  that  **no  corporation 
shall  issue  any  stock,  or  certificate  of  stock,  except  in  consideration  of 
money,  or  labor,  or  property,  estimated  at  its  true  money  value, 
actually  received  by  it,  equal  to  the  par  value  thereof ;  ♦  •  •  and 
all  bonds  issued  contrary  to  the  provisions  of  this  section,  and  all  stock 
dividends  or  other  fictitious  increase  of  the  capital  stock  of  any  cor- 
poration, shall  be  void :  provided,  however,  that  any  corporation  whose 
stock  or  bonds  have  been  or  shall  hereafter  be  admitted  to  the  stock 
exchange  of  Chicago,  New  York,  Boston,  or  Philadelphia,  or  of  either 
of  said  cities,  may  sell  such  stock  or  bonds  so  admitted  at  the  best 
price  or  prices  current  for  the  time  being  obtainable  therefor,'*  etc. 
And  it  is  held  under  this  provision  that  a  corporation  cannot  issue 
stock  to  srubscribers  either  gratuitously  or  at  less  than  its  par  value, 
and  that  a  fictitious  issue  of  stock  is  void.**  Prepayment  is  not  re- 
quired by  this  statute.** 


§  3674.  —  Wyoming.  The  statute  regulates  purchases  with  stock 
by  a  provision  similar  to  that  of  Maine.**  The  value  must  be  reas<m- 
ably  estimated  at  the  time.** 

§ 357§.  — England.  It  is  provided  by  a  statute  that  ''every  share 
in  any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to 


tion  can  be  impeached  only  for  fraud 
and  only  by  the  coiporation,  or  its 
stockholders  not  consenting  thereto, 
or  its  creditors.  In  re  Charles  Town 
Light  ft  Power  Co.,  199  Fed.  846. 

MStat.   1915,   111753-1757. 

n  Hinckley  v.  Pfiater,  S3  Wis.  64, 
53  N.  W.  21;  Clarke  v.  Lincoln  Lum- 
ber Co.,  59  Wis.  655,  18  N.  W.  492. 
See  Gogebic  Inv.  Co.  v.  Iron  Chief 
Min.  Co.,  78  Wis.  427,  23  Am.  St. 
Bep.  417,  47  N.  W.  726. 

Since  certificates  of  stock  issued  in 
violation  of  this  prohibition  are  void, 
and  can  impose  no  liability  upon  the 
corporation,  it  has  been  held  that 
sureties  on  the  bond  of  an  officer  of 
a  corporation  are  not  liable  to  the 
corporation  for  the  value  of  stock  so 
issued  by  the  officer.    !Pirst  Ave.  Land 


Co.  V.  Parker,  111  Wis.  1,  87  Am.  St. 
Rep.  841,  86  N.  W.  604. 

MThe  statute  (St.  1898,  f  1763) 
does  not  require  all  consideration  to 
be  prepaid,  but  only  that  such  as  is 
paid  or  to  be  paid  shall  equal  par. 
Whitewater  Tile  &  Pressed  Brick  Hfg. 
Co.  V.  Baker,  142  Wis.  420,  125  N.  W. 
984. 

8ft  Comp.  St.  1910,  i  3989. 

M  Under  Comp.  St.  1910,  SI3988, 
3989,  the  value  necessary  to  support 
an  issue  as  full  paid  must  be  the  value 
of  the  property  (permit  to  take 
water)  reasonaibly  estimated  at  the 
time  in  good  faith  and  according  to 
business  sense.  Tuttle  v.  Bohr^,  23 
Wyo.  305,  149  Pae.  857,  r^earing  de- 
nied 153  Pac.  27. 
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be  keld  srubject  to  the  payment  o£  the  whole  amount  thereof  in  cash, 
unless  the  same  shall  have  been  otherwise  determined  by  a  contract 
duly  made  in  writing,  and  filed  with  the  registrar  of  joint-stock  com- 
panies at  or  before  the  issue  of  such  shares."  And  it  is  held,  under 
this  provision,  that  any  agreement  to  issue  shares  for  cash  at  a  dis- 
count is>  illegal  and  void,  in  the  absence  of  a  contract  in  writing,  and 
that  the  persons  who  take  shares  under  such  an  agreement  are  liable 
for  the  par  value.*' 

§  3576.  Valuation  of  propertjiv  labor  or  services  receiyed— In  gen- 
eraL  As  we  have  seen,  in  some  jurisdictions  there  are  statutory 
or  constitutional  provisions  expressly  requiring  that  property,  labor 
or  services  taken  by  a  corporation  in  payment  of  ^ock  shall  be  taken 
at  a  fair  valuation.  And  sometimes  the  charter  of  a  corporation 
contains  such  a  provision.**  Even  in  the  absence  of  an  express  pro- 
vision, it  operates  as  a  fraud  upon  dissenting  stockholders,**  and  upon 
subsequent  creditors  relying  upon  the  capital  stock  being  fully  paid,** 
for  the  corporation  to  issue  stock  for  property,  labor  or  services  taken 
at  an  overvaluation.  If  a  corporation,  therefore,  fraudulently  issues 
its  stock  for  property,  labor,  or  services  at  an  overvaluation,  the  trans- 
action is  illegal  under  some  of  the  statutory  or  constitutional  provisions 
referred  to,  and,  even  in  the  absence  of  such  a  provision,  is  illegal  as 


STin  re  Bailway  Time  Tables  Pub. 
Co.,  [1895]  1  Ch.  255,  aff'd  Welt  on  ▼. 
Saffery,  [1897]  App.  Cas.  299.  6ee 
also  Ooregnm  Gold  Min.  Co.  v.  Boper, 
[1892]  App.  Caa.  125,  66  L.  T.  427; 
In  re  New  Eberhardt  Co.,  43  Ch.  Div. 
118;  In  re  London  Celluloid  Co.,  39 
Ch.  Div.  190,  59  L.  T.  109;  In  re  Al- 
mada  &  Tirite  Co.,  38  Ch.  Div.  415; 
In  re  Addlestone  Linoleum  Co.,  37  Ch. 
Div.  191,  58  L.  T.  428. 

The  coiporation  statutes  of  "Eng- 
land were  consolidated  in  1908  into 
the  Companies  Act  of  1908  (8  Edw. 
YU,  c.  69).  No  eases  appear  to  have 
been  decided  under  that  aot,  but  in 
the-  present  connection  the  following 
quotation  may  be  given  from  5  Hals- 
bury 's  Laws  of  En^and,  pp.  88,  89, 
title  Companies.  Shares  may  be  paid 
for  direetly  in  property,  or  may  be 
issued  "for  considerations  which  the 


company  has  agreed  to  accept  as  rep- 
resenting in  money's  worth  the  nom- 
inal value  of  the  shares  •  «  *, 
While  the  transaction  is  unimpeached 
the  court  will  not  inquire  into  the 
value  of  the  consideration,  and  it  will 
not  rip  up  a  transaction,  which  is  not 
impeached  as  and  proved  to  be  dis- 
honest merely  because  the  company 
have  paid  an  extravagant  price  for 
the  property." 

To  the  foregoing  statement  are 
cited  the  following  cases  all  decided 
before  the  enactment  of  the  statute 
but  on  the  same*  propositions  carried 
into  the  statute:  Be  Baglan  Hall  Col- 
liery Co.,  5  Ch.  346;  Chapman's  Case, 
[1895]  1  Ch.  771;  De  BeviUe's  Case, 
7  Eq.  11,  15;  and  others. 

M  See  81  352&-3575,  supra. 

i9  See  §  3585,  in^ra. 

MSee  §3589  et  seq.,  infra. 
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against  dissenting  stockholders  and  subsequent  bona  fide  cceditors.^^ 


91  TTnited  States.  Camden  v.  Stuart, 
144  U.  S.  104,  36  L.  Ed.  363;  Alten- 
berg  V.  Grant,  85  Fed.  345;  Peck  v. 
Elliott,  79  Eed.  10,  38  L.  B.  A.  616; 
Northwestern  Mut.  Life  Ins.  Co.  t. 
Cotton  Ezcihange  Beal  Estate  Co.,  70 
Eed.  155,  46  Fed.  22;  Grant  v.  East 
&  W.  B.  Co.,  54  Fed.  569 ;  New  Castle 
Northern  By.  Co.  v.  Simpson,  21  Fed. 
533. 

Alabama.  Eljton  Land  Co.  t.  Bir- 
mingham Warehouse  &  Elevator  Co., 
92  Ala.  407,  12  L.  B.  A.  307,  25  Am. 
St.  Bep.  65,  9  So.  129. 

minds.  Sprague  v.  National  Bank 
of  Ameriea,  172  HI.  149,  42  L.  B.  A. 
606,  64  Am.  St.  Bep.  17,  50  N.  E.  19, 
aff'g  66  111.  App.  320;  Farwell  v^ 
Great  Western  Tel.  Co.,  161  111.  522, 
44  N.  E.  891,  rev'g  47  111.  App.  579; 
Coleman  v.  Howe,  154  111.  458,  45  Am. 
St  Bep.  133,  39  N.  E.  725,  aff'g  53 
111.  App.  82. 

Indiana.  Bent  v.  XJnderdown,  156 
Ind,  516,  60  N.  E.  307;  Clow  v.  Brown, 
150  Ind.  185,  49  N.  E.  1057,  48  N.  E. 
1034;  Coffin  v.  Bansdell,  110  Ind.  417, 
11  N.  B.  20. 

Iowa.  Stout  V.  Hubbell,  104  Iowa 
499,  73  N.  W.  1060;  Wishard  v.  Han- 
sen, 99  Iowa  307,  61  Am.  St.  Bep.  238, 
68  N.  W.  691;  Boulton  Carbon  Co.  v. 
Mills,  78  Iowa  460,  5  L.  B.  A.  649,  43 
N.  W.  290;  Chisholm  v.  Forny,  65 
Iowa  333,  21  N.  W.  664;  Osgood  v. 
King,  42  Iowa  478. 

lialne.  Libby  v.  Tobej,  82  Me. 
397,  19  Atl.  904. 

Marylaad.  Crawford  v.  Bohrer,  59 
Md.  599. 

Michigan  Peninsular  Sav.  Bank  of 
Detroit  v.  Black  Flag  Stove  Polish 
Co.,  105  Mich.  535,  63  N.  W.  514; 
Toung  V.  Erie  Iron  Co.,  65  Mich.  Ill, 
31  N.  W.  814. 

BCinneflOta.  Wallace  v.  Carpenter 
Elec.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Anu  St.  Bep.  530,  73  N.  W.  189; 


Hastings  Malting  Co.  v.  Iron  Bange 
Brewing  Co.,  65  Minn.  28,  67  N.  W. 
652. 

MUnwuzI.  Yan  Cleve  ▼.  Berkej,  143 
Mo.  109,  42  L.  B.  A.  5^3,  44  S.  W.  743; 
Woolfolk  T.  January,  131  Mo.  620,  33 
S.  W.  432;  Garrett  v.  Kansas  City 
Coal  Min.  Co.,  113  Mo.  330,  35  Am. 
St.  Bep.  713,  20  8.  W.  965;  Shiekle  v. 
Watts,  94  Mo.  410,  7  S.  W.  274,  quali- 
fied in  Woolfolk  v.  January,  supra. 

Montana.  Kelly  ▼.  Clark,  21  Mont. 
291,  42  L.  B.  A.  621,  69  Am.  St  Bep. 
668,  53  Pac.  959. 

Kebnuduk  Gilkie  &  Anson  Co.  t. 
Dawson  Town  ft  Gas  Co.,  46  Neb.  333, 
64  N.  W.  978,  1097. 

Kew  Jersey.  See  v.  Hei^nheimer, 
55  N.  J.  Eq.  240,  36  Atl.  966;  Hebberd 
V.  Southwestern  Land  &  Cattle  Co., 
55  N.  J.  Eq.  18,  36  Atl.  122;  Wether- 
bee  V.  Baker,  35  N.  J.  Eq.  50L 

Kew  ToriL  Gamble  v.  Queens 
County  Water  Co.,  123  N.  T.  91,  9  L. 
B.  A.  527,  25  N.  E.  201,  rev  'g  52  Hun 
166,  5  N.  Y.  Supp.  124;  Herbert  v. 
Uhl,  66  Hun  626,  20  N.  Y.  Supp.  743; 
National  Tube-Worke  Co.  v.  Gilftllan, 
46  Hun  248,  124  N.  Y.  302,  26  N.  E. 
538. 

Kertb  CtexoUna.  Clayton  v.  Ore 
Knob  Co.,  109  N.  C.  385,  14  a  E.  36. 

Ohio.  Gates  v.  Tippecanoe  Stone 
Co.,  57  Ohio  St.  60,  63  Am.  St.  Bep. 
705,  48  N.  E.  285. 

Waithiiigtofi.  Adamant  Mfg.  Co.  of 
America  v.  Wallace,  16  Wash.  614, 
48  Pac.  415,  qualified  in  Kroenert  ▼. 
Johnston,  19  Wash.  96,  52  Pac.  606; 
Manhattan  Trust  Co.  of  New  York  ▼• 
Seattle  Coal  ft  Iron  Co.,  16  Wash.  499, 
48  Pac.  333,  737. 

WlBCOiMlxL  National  Bank  of  Mer- 
rill ▼.  Illinois  &  W.  Lumber  Co.,  101 
Wis.  247,  77  N.  W.  185;  Gogebic  Inv. 
Co.  V.  Iron  Ohief  Min.  Co.,  78  Wis. 
427,  23  Am.  St.  Bep.  417,  47  N.  W. 
726. 
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If  there  is  no  fraud  and  no  disabling  provision  in  the  statutes  or  the 
charter,  the  corporation  and  its  subscribers  may  agree  on  any  value 
which  they  choose  to  adopt  •*  even  though  some  of  the  parties  are  on 
both  sides  of  the  bargain.^  The  effect  of  such  an  issue  from  the  stand- 
point of  the  various  persons  who  may  be  interested  is  discussed  at 
length  in  succeeding  sections  and  in  other  parts  of  this  work.**  There 
are  two  distinct  tests  for  valuation  which  will  be  binding  on  all 
persons  where  other  than  money  is  the  medium.  '^In  those  states 
which  adopt  the  'true  value^'  rule,  motive,  intent  and  good  faith 
are  disregarded.  In  order  for  a  subscriber  to  relieve  himself,  he  must 
show  that  the  property  conveyed  in  satisfaction  of  the  subscription 
was  its  equivalent  in  money,  and  was  worth  in  dollars  the  face  of 
the  shares.  In  those  states  which  adopt  the  'good  faith'  rule  it  is 
recognized  that  value  is  a  matter  about  which  men  may  honestly  differ. 
In  them  it  is  therefore  held  that,  if  the  parties  fairly  and  in  good  faith 
value  the  property  conveyed  in  payment  of  the  subscription,  the  courts 
will  not  go  behind  their  assessment''  ^    Some  of  the  courts  have  held, 


A  pToviBion  in  'the  charter  of  a  cor- 
poration, that  the  capital  stocjc  ''shall 
be  issued  as  full-paid  stock,"  does  not 
permit  shares  of  stock  to  be  issued  to 
stockholders  without  payment  for  it  by 
them  in  money,  or  its  equivalent  in 
property  at  an  honest  valuation. 
Clayton  v.  Ore  Knob  Co.,  109  N.  G. 
385,  14  8.  E.  36. 

M  Maryland  Bail  Co.  v.  Taylor,  231 
Ted.  119;  Northern  Trust  Co.  v.  Co- 
lumbia Straw-Paper  Co.,  75  Fed.  936, 
aff 'd  as  Dickerman  v.  Northern  Trust 
Co.,  80  Fed.  450;  Barr  v.  New  York, 
L.  E.  &  W.  B.  Co.,  125  N.  Y.  263,  26 
N.  E.  145;  Van  Cott  v.  Van  Brunt, 
82  N.  Y.  535;  Whitehill  v.  Jacobs,  75 
Wis.  474,  44  N.  W.  630. 

But  equity  will  inquire  into  the  ac- 
tual transaction.  BandaU  Printing 
Co.  v.  Sanitas  Mineral  Water  Co.,  120 
Minn.  268,  43  L.  B.  A.  (N.  S.)  706, 
139  N.  W.  606. 

"If  there  ia  a  consideration  of 
some  sort,  and  the  transaction  is  in- 
tended to  redound  to  the  benefit  of 
the  corporation  in  the  prosecution  of 
its  corporate  purposes,  then  we  should 


say  that  *  *  *  the  consideration 
is  sufficient,  and  in  a  sense  adequate, 
though  it  may  not  be  equal  in  value 
to  that  of  the  /stock."  California 
Trona  Co.  v.  Wilkinson,  20  Cal.  App. 
694,  130  Pao.  190  (agreement  to  fur- 
nish advances). 

Injunction  pendente  lite  against  is- 
suance will  not  be  granted  unless  there 
is  a  showing  of  fraud  in  overvali^a- 
tion«  HcMahon  v.  Pneumatic  Tran- 
sit Co.,  85  N.  J.  Eq.  544,  96  Atl.  999. 

M  Overvaluation  is  not  a  fraud  as 
to  the  corporation  simply  because 
sellers  dealt  with  themselves  as  direc- 
tors or  tru3tees.  Inland  Nursery  & 
Floral  Co.  v.  Bice,  57  Wash.  67,  106 
Pac.  499. 

M  See  I  Z379  et  seq.,  infra. 

As  to  fraud  vitiating  or  affecting 
subscriptions,  see  also  CHap.  17,  supra. 

Afi  to  stockholders'  suits  in  right 
of  the  corporation  to  obtain  redress 
from  such  frauds,  see  also  this  chap- 
ter, subd.  Bemedies  of  Stockholders, 
etc.,  infra. 

9S  Allen  V.  Grant,  122  Ga.  552,  50 
S.  E.  494. 
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or  seem  to  have  held^  that  there  must  be  actual  fraud ;  ^  but  the 
weight  of  authority  is  to  the  effect  that  an  actual  fraudulent  intent  is 
not  necessary  if  the  overvaluation  was  intentional.  An  intentional 
overvaluation  is  fraudulent  as  a  matter  of  law.^ 

A  margin,  however,  will  always  be  allowed  for  honest  diflerences  of 
opinion  as  to  value.^  And,  generally,  the  transaction  will  be  upheld, 
even  as  against  subsequent  creditors,  if  the  valuation  was  hon- 
estly made,  although  it  may  appear  that  there  was  an  error  of  judg- 
ment, and  that  the  valuation  was  in  fact  excessive.^    In  other  words, 


MGoit  v.  Gold  Amalgamating  Co., 
119  U.  8.  343,  30  L.  Ed.  420;  Kroenert 
v.  JohiwBton,  19  Waali.  96,  52  Pac.  605, 
qualifying  Adamant  Mfg.  Co.  v.  Wal- 
lace, 16  Wash.  614,  48  Pac.  415; 
WhitehUl  y.  Jfaeobs,  75  Wis.  474,  44 
N.  W.  630. 

Under  L.  O.  L.  {  6696,  by  the  pro- 
viso added  in  1903,  the  issuance  of 
stock  for  a  contract  assigned  to  the 
corporation  is  not  impeachable  for 
valuation  iinle»»  there  was  ''actual 
fraud.''  Accordingly  the  facts  wero 
held  to  show  no  fraudulent  overvalua- 
tion. Farrell  v.  Davis,  —  Ore.  — ^  161 
Pac.  94. 

97  AlalMana.  Ely  ton  Land  Co.  v. 
Birmingham  Warehouse  k  Elevator 
Co.,  92  Ala.  407,  12  L.  B.  A.  307,  25 
Am.  St.  Eep.  65,  9  So.  129. 

niinolBw  Spiague  v.  National  Bank 
of  America,  172  111.  149,  42  L.  E.  A. 
606,  6^  Am.  St.  Eep.  17,  50  N.  E.  19, 
aff'g  66  m.  App.  320;  Coleman  v. 
Howe,  154  HI.  458,  45  Am.  St.  Eep. 
133,  39  N.  E.  725,  aff'g  53  Dl.  App. 
82;  National  Bank  of  America  v.  Pa- 
cific E.  Co.,  66  lU.  App.  320,  aff  'd  172 
111.  149,  42  L.  E.  A.  606,  64  Am.  St. 
Eep.  17,  50  N.  B.  19,  172  lU.  270,  50 
N.  B.  1123. 

Iowa.  Boulton  Carbon  Co.  v.  Mills, 
78  Iowa  460,  5  L.  E.  A.  649,  43  N.  W. 
290. 

Mbmasota.  Hastings  Malting  Co. 
V.  Iron  Eange  Brewing  Co.,  65  Minn. 
28,  67  N.  W.  652. 

MiBBOUxi.  Van  Cleve  v.  Berkey,  143 
Mo.  109,  42  L.  E.  A.  593,  44  S.  W. 


743;  Carp  v.  Chipley,  73  Mo.  App.  22. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  42  L.  E.  A.  621,  69  Am.  Stv  Eep. 
668,  53  Pac.  959. 

New  Yoik.  National  Tube-Works 
Co.  V.  GUfiUan,  124  N.  Y.  302,  26  N. 
E.  538,  46  Hun  248;  Lake  Superior 
Iron  Co.  V.  Drexel,  90  N.  Y.  87 ;  Doug- 
lass V.  Ireland,  73  N.  Y.  100;  Boyuton 
V.  Andrews,  63  N.  Y.  93. 

OMo.  Gates  v.  Tippecanoe  Stone 
Co.,  57  Ohio  St.  60,  63  Anu  St.  Sep. 
705,  48  N.  E.  285. 

Wasblngton.  Manhattan  Trust  Co. 
of  New  York  v.  Seattle  Coal  A  Iron 
Co.,  16  Wash.  499,  48  Pac.  333,  737. 

9tMcBride  v.  Farrington,  131  Fed. 
797;  Ely  ton  Land  Co.  v.  Birmingham 
Warehouse  k  Elevator  Co.,  92  Ala. 
407,  12  L.  E.  A.  307,  25  Am.  St.  Eep. 
65,  9  So.  129.  Compare  this  with  See 
v.  Heppenheimer,  69  N.  J.  Eq.  36,  61 
Atl.  843. 

A  provision  of  the  constitution  pro- 
hibiting the  issuance  of  stock  or 
bonds  except  for  "money  paid,  labor 
done,  or  property  actually  received," 
does  not  mean  "that  the  corporation 
shall  receive  a  dollar  in  money  for 
each  dollar  of  indebtedness,  but  that 
the  amount  received  shall  bear  some 
i^eaAonable  approximation  to  the 
amount  of  indebtedness. ''  Western 
Supply  &  Manufacturing  Co.  v.  United 
States  ft  M.  Tru3t  Co.,  41  Tex.  Civ. 
App.  478,  92  S.  W.  986. 

99  United  CHatas.  Bank  of  Fort 
Madison  v.  Alden,  129  U.  S.  372,  32  L. 
Ed.  725;  Coit  v.  Gold  Amalgamating 
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''the  transaction  may  be  impeached  for  fraud,  but  not  for  error  of 
judgment  or  mistaken  views  of  the  value  of  the  property,  inasmuch 


Co.,  119  U.  &  343,  30  L.  Ed.  420; 
Nortb western  Mut«  Life  Ins.  Go.  v. 
GottoiT  Exchange  Beal  Estate  Co.,  70 
Fed.  155,  46  Fed;  22;  Brown  ▼.  Dulnth, 
M.  &  N.  B.  Co.,  53  Fed.  889 ;  Grant  v. 
East  &  W.  B.  Co.,  54  Fed.  569,  aff'g 
Coe  V.  East  &  W.  B.  Co.,  52  Fed.  531; 
Holly  Mfg.  Co.  V.  New  Chester  Water 
Co.,  48  Fed.  879. 

SUnois.  Higgin3  v.  Lansingfa,  154 
111.  301,  40  N.  E.  362;  Cohen  v.  Toy 
Gun  Mfg.  Co.,  172  lU.  App.  330. 

Kantacky.  John  B.  Proctor  Land 
Co.  v.  Cooke,  19  Ky.  L.  Bep.  1734,  44 
S.  W.  391. 

Maine.  See  Gillin  v.  Bawyer,  93 
He.  151,  44  Atl.  677. 

BCaryland*  Brant  v.  Ehlen,  59  Md. 
1. 

iff*i»Wg^ii  Young  V.  Erie  Iron  Co., 
65  Mich.  Ill,  31  N.  W.  814.  See  also 
Graves  v.  Brooks,  117  Mich.  424,  75 
N.  W.  932. 

mnneaota.  Hastings  Malting  Co. 
V.  Iron  Bange  Brewing  Co.,  65  Minn. 
28,  67  N.  W.  652. 

HOSBOiixi  Woolfolk  V.  January,  131 
Mo.  620,  33  S.  W.  432,  overruling  to 
this  extent,  the  dictum  in  Shickle  .v- 
Watts,  94  Mo.  410,  7  8.  W.  274. 

Keliraflka.  Troup  v.  Horbaeh,  53 
Neb.  795,  74  N.  W.  326;  GUkie  & 
Anson  Co.  v.  Dawson  Town  &  Gas  Co., 
46  Neb.  333,  64  N.  W.  978,  1097.  See 
also  Penfield  v.  Dawson  Town  &  Gas 
Co.,  57  Neb.  231,  77  N.  W.  672. 

Kev  Jersey.  Bickley  v.  Schlag,  46 
N.  J.  Eq.  533,  20  Atl.  250.  See  also 
Donald  v.  American  Smelting  k  Be- 
fining  Co.,  62  N.  J.  Eq.  729,  48  Atl. 
771,  1116. 

New  Mexico.  Medler  v.  Albu- 
querque Hotel  &  Opera  House  Co.,  6 
N.  M.  331,  28  Pac.  551. 

Kew  York.  Lake  Superior  Iron  Co. 
V.  Drexel,  90  N.  Y.  87;  Douglass  v. 
Ireland,    73    N.   Y.    100;    Boynton    v. 


Andrews,  63  N.  Y.  93 ;  Schenck  v.  An- 
drews, 57  N.  Y.  133;  White  Corbin  & 
Co.  V.  Jones,  86  Hun  57,  34  N.  Y. 
Sopp.  203,  rev'd  on  other  grounds  155 
N.  Y.  475,  50  N.  E.  289;  Powers  v. 
Knapp,  85  Hun  38,  32  N.  Y.  Supp. 
622,  158  N.  Y.  733,  53  N.  E.  1131. 

Pennsylyanla.  American  Tube  ft 
Iron  Co.  V.  Baden  Gas  Co.,  165  Pa.  St. 
489,  30  AtL  940;  Carr  v.  Le  Fevre,  27 
Pa.  St  413. 

TimeaMe.  Jones  ▼.  Whitworth,  94 
Tenn.  602,  30  S.  W.  736;  Kelley  v. 
Fletcher,  94  Tenn.  1,  28  S.  W.  1099. 

Tezaa  See  Cole  v.  Adams,  92  Tex. 
171,  46  S.  W.  790. 

XJtalL  See  Bichardaon  ▼•  Treasure 
Hill  Min.  Co.,  23  UUh  366,  65  Pac.  74. 

Wanhfngton  Eroenert  v.  Johnston, 
19  Wash.  96,  52  Pac.  605;  Adamant 
Mfg.  Co.  v.  WaUace,  16  Waah.  614, 
48  Pac.  415;  Turner  v.  Bailey,  12 
Wash.  634,  42  Pac.  115. 

WlaeooaiiL  See  National  Bank  of 
Merrill  v.  Illinois  ft  W.  Lumber  Co., 
101  Wis.  247,  77  N.  W.  185. 

In  determining  whether  a  transfer 
of  property  to  the  corporation  in  pay* 
ment  for  stock  constitutes  fraud  on 
the  ground  of  overvaluation  of  the 
property,  something  more  is  necessary 
than  a  showing  at  the  time  action  is 
brought  that  the  property  is  of  less 
value  than  the  par  value  of  the  3tock. 
While  it  is  true  that  from  a  gross 
overvaluation  of  property  possessing  a 
knowh  and  easily  ascertained  value 
fraud  may  be  presumed,  yet  where  it 
is  evident  that  the  value  of  the  prop- 
erty taken  was  a  matter  of  judgment 
and  the  court  is  satisfied  that  the 
error,  if  error  there  was,  consisted 
simply  in  the  matter  of  judgment,  the 
transaction  wiU  be  permitted  to  stand. 
In  determining  whether  or  not  the 
taking  of  the  property  at  an  over- 
valuation was  with  intent  to  defraud. 
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as  good  faith  and  the  exercise  of  an  honest  judgment  is  all  that  is  re- 
quired."^ **  Although  there  was  in  fact  an  overvaluation  of  the 
property,  it  will  not  render  the  stockholders  liable  for  the  deficiency 
if  it  was  the  result  of  an  honest  mistake  or  error  of  judgment. ' '  ■  This 
is  true,  even  though  it  may  turn  out  that  the  property  was  in  fact 
very  greatly  overvalued,  if  it  aflSrmatively  appears  that  the  valuation 
was  in  good  faith ;  '  but  since  nothing  can  be  worth  more  than  itself, 
services  in  selling  stock  cannot  be  worth  more  than  the  stock  itself.* 
If  the  consideration  was  unreal  or  wholly  failed,  it  makes  no  difference 


it  18  proper  to  consider  the  nature  of 
the  property,  the  purpose  for  which 
it  was  desired  by  the  corporation,  and 
all  attending  conditions  and  circum- 
stances. Goler  V.  Tacoma  Railway  & 
Power  Co.,  64  N.  J.  Eq.  117,  53  Atl. 
680;  Flour  City  Nat.  Bank  v.  Shire, 
88  N.  Y.  App.  Div.  401,  84  N.  Y.  Supp. 
810 ;  Macbeth  v.  Banfield,  45  Ore.  553, 
106  Am.  St.  Bep.  670,  78  Pac.  693. 
And  see  L.  M.  Bumsey  Mfg.  Co.  v. 
Kaime,  173  Mo.  551,  73  S.  W.  470. 

In  order  that  an  exchange  of  prop- 
erty for  stock  may  be  set  aside  on 
the  ground  of  overvaluation,  the  over- 
valuation must  have  been  fraudulent 
or  intentional.  No  liability  exists  as 
to  creditors  where  the  overvaluation 
was  a  mere  mistake  of  judgment. 
Speer  v.  Bordeleau,  20  Colo.  App.  413, 
79  Pac.  332. 

Not  liable  where  valuation  wa^ 
made  in  good  faith  and  was  not  so 
grossly  excessive  as  to  evince  fraud. 
Kunz  V.  National  Valve  Co.,  29  Ohio 
Cir.  Ct.  519. 

Where  stock  has  been  exchanged  for 
property  and  charges  are  made  that 
the  property  was  overvalued,  under 
the  decisions  of  the  Supreme  Court  of 
Washington  in  order  that  an  assess- 
ment may  be  laid  upon  the  stock,  it 
is  necessary  for  a  creditor  to  show 
both  an  intentional  overvaluation  on 
the  part  of  the  directors  constituting 
bad  faith  and  that  the  creditor  did 
not  know  and  was  not  put  upon  in- 
quiry as  to  the  fact  that  the  stock 
was  exchanged  as  full  paid   for  the 


property.  If  in  the  issuance  of  the 
stock  for  the  property  the  parties  hon- 
estly believed  that  the  value  of  the 
property  was  equivalent  to  the  par 
value  of  the  stock,  action  may  not  be 
maintained.  Coler  v.  Tacoma  Bail  way 
&  Power  Co.,  64  N.  J.  Eq.  117,  53  Atl. 
680. 

Stockholders  who  have  received 
tlheir  stock  as  full  paid  cannot  be  held 
liable  to  creditors  for  the  difference 
between  the  par  value  of  the  stock 
held  by  them  and  the  actual  value  of 
property  turned  in  by  them  in  pay- 
ment of  stock,  where  the  corporation 
was  organized  by  the  members  of  a 
partnership  for  the  purpose  of  con- 
tinuing the  business  of  such  partner- 
ship and  the  valuation  of  the  property 
was  in  entire  good  faith  and  any  mis- 
take in  regard  thereto  was  due  simply 
to  errors  on  the  part  of  the  book- 
keeper. Taylor  v.  Cummings,  127 
Fed.  108. 

I  In  re  Charles  Town  Light  &  Power 
Co.,  199  Fed.  846;  Douglass  v.  Ireland, 
73  N.  Y.  100. 

S  Hastings  Malting  Co.  v.  Iron 
Bange  Brewing  Co.,  65  Minn.  28,  67 
N.  W.  652. 

8  Young  V.  Erie  Iron  Co.,  65  Mich. 
Ill,  31  N.  W.  814,  and  other  cases 
above  cited. 
•4  Services  in  selling  a  sum  certain 
of  the  stock  cannot  be  considered  a 
full  consideration  for  the  issue  of  a 
greater  sum.  Bivens  v.  Hull,  58  Colo. 
338,  145  Pac.  694. 


5880 


(Jh.  56J 


Stock  and  JStockholdebs 


[§3576 


whether  or  not  there  was  a  fraudulent  intent.^  It  frequently  is  true 
that  an  overvaluation  is  the  result  of  fraud  or  wrongdoing  on  the  part 
of  promoters  or  ofScers.  The  corporation  or  its  stockholders  in  such 
a  case  may  have  an  action  for  appropriate  relief.^ 

The  valuation  should  be  made  by  the  directors  or  stockholders,  and 
some  statutes  specifically  require  this;  "^  and  a  record  of  it  ought  to  be 
kept,^  some  of  the  statutes  in  fact  requiring  a  certificate  or  statement 
of  it  to  be  filed.*  With  the  advent  of  the  public  service  regulations 
and  the  regulations  of  issues  under  what  are  known  as  the  Blue  Sky 
Laws,  valuations  have  become  more  or  less  a  public  function,  and  the 
discretion  ^f  the  directors  or  incorporators  is  correspondingly  cur- 
tailed.**^ The  reasonable  value  to  the  public  is  prime  test  of  such 
valuations ;  **  and  a  valuation  passed  by  such  a  board  has  been  held 
to  be  conclusive.** 

The  valuation  should  be  made  as  of  the  time,  and  is  not  to  be  judged 
by  the  subsequent  success  or  failure  of  the  investment;*'  and  the 


6  Deed  to  property  of  which  grantox* 
never  had  any  title.  Henderson  y. 
Turngren,  9  Utah  432,  35  Pac.  495. 

6  See  Chaps.  5,  42,  43,  supra;  also 
infra,  this  chapter,  subd.  Bemedies  of 
Stockholders,  etc. 

7  Unless  all  members  of  the  board 
had  notice  of  the  time,  place  and  ob- 
ject of  the  meeting,  its  vote  to  accept 
property  at  a  stated  price  was  void. 
Holcombe  v.  Trenton  W^hite  City  Co., 
80  N.  J.  Eq.  122,  82  Atl.  618,  aff  'd  82 
N.  J.  Eq.  364,  91  Atl.  1069.  See  also 
§  3525  et  seq.,  supra. 

ft  It  is  b.etter  to  enter  the  valuation 
on  the  minutes,  but  it  is  not  noces- 
sary  to  do  so.  Whitlock  v.  Alexander, 
160  N.  C.  465,  76  S.  E.  538. 

9  See  SS  3525-3575,  supra. 

10  The  conclusiveness  of  the  direc- 
tors' valuation  may  be  qualified  by 
public  service  regulations  which  limit 
the  capitalization  of  ^uch  companies 
to  reasonable  necessity.  In  re  Water- 
town  Gas  Light  Co.,  127  N.  Y.  App. 
Div.  462,  111  N.  Y.  Supp.  486. 

See  also  chapter  on  Qovernmental 
Begulation,  infra. 

11  Under  the  Public  Utilities  Act  the 
reasonable  value  to  the  investing  pub- 


lic for  the  purpose  proposed  is  the 
te3t  of  capitalized  value  (various  fac- 
tors stated).  Grafton  County  EJec. 
Light  &  Power  Co.  v.  State,  — -  N.  H. 
— ,  100  Atl.  668. 

The  Stock  and  Bond  Law,  regulat- 
ing valuation  for  railroad  issues,  was 
designed  to  prevent  overcapitalization 
which  might  become  a  basis  for  rates, 
and  also  to  protect  purchasers  of 
such  stocks.  Under  it  the  railroad 
commission  has  the  right  and  duty  of 
making  valuations.  United  States  & 
M.  Trust  Co.  V.  Delaware  Western 
Con3t.  Co.  (Tex.  Civ.  App.),  112  S. 
W.  447. 

ISIflsuing  $40,000  full  paid  against 
a  $4,000  property  does  not  enable 
irreditors  to  recover  when  the  state- 
ment required  by  Const,  f  167  and 
Code  1904,  §  1105e,  f  9,  is  rendered 
to  the  state  corporation  commission 
and  by  it  approved.  Monk  v.  Barnett, 
113  Va.  635,  75  S.  E.  185. 

Even  though  the  statement  be 
vague  and  informal  it  suffices  when 
60  approved.    Id. 

13  The  value  at  the  time  and  not 
what  the  incorporators  believe  it  may 
become  is  to  be  taken,  at  least  as 
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property  is  properly  vahied  at  what  it  is  actually  worth,  however 
much  such  yalue  may  exceed  what  it  cost  the  vendor,  for  the  cost  is 
not  the  test  of  value,"  all  elements  of  value  or  expenditure  which 
have  entered  into  the  property  or  have  been  avoided  by  the  corporation 
being  properly  considered.*'    Accordingly  one,  who  at  an  economy  of 


against  creditors.  B.  H.  Herron  Co. 
V.  Shawi  105  Cal.  666,  Ann.  Gas. 
1915  A  1266,  133  Pac.  488. 

Market  value  of  the  property  when 
turned  over  is  to  be  the  basis  of  credit 
aHowed  in  a  creditors'  suit.  Union 
Pac.  B.  Co.  V.  Blair,  —  Utah  — ,  166 
Pae.  948. 

Under  a  Now  York  statute  prohibit- 
ing the  issuing  of  stock  of  a  corpora- 
tion organized  under  It  for  property 
except  for  "property  actually  received 
for  the  use  and  legitimate  purpose  of 
said  corporation,  at  its  fair  value/' 
the  fair  value  of  property  taken  by  a 
corporation  for  stock  is  that  which 
the  property  has  at  the  time  of  the 
sale,  and  is  not  dependent  upon  the 
subsequent  sneeess  or  failure  of  the  in- 
vestment, further  than  that  resuH 
may  have  been  legitimately  within 
evidential  contomplation  at  the  time 
of  the  sale,  in  view  of  the  uses  for 
which  it  may  have  had  available  ad- 
vantages within  itself.  Hnntington 
V.  Attrill,  118  N.  Y.  365,  23  N.  E.  544. 

Wihere  the  owners  of  land,  having 
struck  large  gas  wells  thereon,  organ- 
ized a  corporation,  and  conveyed  the 
land  to  it  ki  exchange  for  stock  at  a 
valuation  of  $500,000,  it  was  held  that 
the  fact  that  subsequent  operations 
demonstrated  tha/t  the  property  was 
of  very  small  value  did  not  throw 
upon  them  the  burden  of  showing  that 
the  sale  to  the  corporation  was  in 
good  faith  on  a  reasonable  belief  as 
to  the  value  of  the  property.  Amer- 
icaok  Tube  &  Iron  Co.  v.  Baden  Gad 
Co.,  165  Pa.  St.  489,  30  Atl.  940. 

14Dickerman  v.  Northern  Trust 
Co.,  80  Fed.  450,  aff'g  Northern  Trust 
Co.  V.  Columbia  Btraw-Paper  Co.,  75 


Fed.  936;  Grant  t.  East  ft  W.  B.  Co., 
54  Fed.  569;  aff'g  Coe  v.  East  ft  W. 
B.  Co.,  52  Fed.  531;  Com.  v.  Central 
Passenger  B.  Co.,  52  Pa.  8t.  506. 

Under  the  constitutional  provision 
in  Alabama  prohibiting  the  issue  of 
stock  or  bonds  except  for  money,  labor 
or  property  actually  received,  and  de- 
claring all  fictitious  increase  of  stock 
or  indebtedness  to  be  void,  and  the 
statutory  provision  requiring  all  sub- 
scriptions for  railroad  stock  to  be 
paid  in  money,  labor  or  property  at 
its  money  value,  railroad  property 
sold  by  one  company  to  another,  and 
paid  for  in  stock  and  bonds  of  the 
latter,  may  be  valued  according  to 
its  net  earning  power,  and  the  cost 
of  building^  it  de  novo,  and  it  can 
make  no  difference  that  the  seller 
originally  acquired  it  for  much  less 
than  its  actual  value.  Grant  v.  East 
ft  W.  B.  Co.,  54  Fed.  569,  aff'g  Coe 
V.  East  ft  W.  B.  Co.,  52  Fed.  531. 

Where  all  that  was  promised  (a  fin- 
ished theater  buildiag)  was  turned 
over,  it  is  immaterial  in  the  absence 
of  fraud  on  other  holders  that  the 
cost  of  it  was  misstated.  Eggleston 
v.  Pantages,  93  Wash.  221,  169  Pac. 
425. 

A  franchise,  though  it  cost  nothing, 
may  be  a  valid  consideration  for 
stock.  Thomas  v.  Barthold,  —  Tex. 
Civ.  App.  — ,  171  B.  W.  1071. 

16  That  payments  for  stock  r^re- 
sented  by  expenditures  in  developing 
the  property  of  the  corporation  be- 
fore it  was  organized,  the  benefits  of 
which  are  received  by  it,  and  whicli 
expenditures  would  have  been  neces- 
sary if  the  stock  had  been  otherwise 
paid  for,  may  be  considered  in  com- 


5882 


I 


Ch.56] 


Stock  and  Stockhoiabbs 


[§3576 


eost  and  by  the  expenditoFe  of  skill  and  judgment  had  eonstmeted  « 
plant  of  BoitaUe  nature  to  be  used  by  the  oorponition,  may  sell  it  to 
the  eorporation  for  atoek  representing  the  actual  value,  including 
flierein  interest  and  a  fair  profit  on  work  of  that  nature.^  Tllifle 
tiie  expression  "market  value"  is  bometimes  used  in  this  eonnsction  ^^ 
that  is  not  an  accurate  or  correct  test,  at  least  where  a  prepeity  may 
have  a  real  value  in  excess  of  the  price  it  would  bring  <m  tiie  market 
Such  a  case  is  illustrated  by  tiie  taking  of  an  old  corporation  and  its 
properties  into  a  new  one.^    The  going  and  estatdished  value  rather 


pating  the  vkoek  setnaDy  paid  in,  flee 
Geneva  Mineral  Spring  Co.  v.  Coara^, 
45  N.  Y.  App,  Div.  268,  61  N.  Y.  Supp. 
9S. 

Wbere  the  promoters  of  a  eorpoTtL- 
tion  had  secured  a  $17,000  eontraet 
for  work  and  materials,  and  a  valnable 
opti<Hi  eontraet,  afterwards  ezereised, 
which  were  turned  over  to  the  com- 
pany after  its  incorporation,  togetiier 
with  land  of  the  value  of  $14,000,  and 
afterwards  the  net  earnings  were  in- 
vested in  the  corporation,  and,  some 
nine  months  thereafter,  $2^,000  of 
stock  was  issued  and  divided  among 
the  promoters,  it  was  held  that,  in 
determining  whether  the  stock  was 
fully  paid  up,  the  value  of  the  land, 
"tiie  coirtnact,  and  4he  net  earnings  in- 
vested before  the  issue  of  the  stock 
should  all  be  considered,  as  they  were 
"property  actually  received"  by  the 
corporation,  within  iSie  meaning  of  a 
constitutional  provision  as  to  the  is- 
sue of  stock.  Cole  T.  Adams,  02  Tex. 
171,  46  a  W.  790. 

Compare  Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49  8.  W.  1052. 

Modes  of  valuation  stated  as  to: 
an  unexpired  lease,  a  lighting  service, 
savings  in  cost,  and  property,  personal 
in  nature,  used  in  an  amusement  park. 
Holcombe  v.  Trenton  White  Gty  Co., 
80  N.  J.  £q.  122,  82  AU.  018,  aff 'd  82 
X.  J.  Eq.  364,  91  Atl.  1060. 

16  A  Stockholder  in  a  New  York 
water  company  erected  for  his  own  nse 
and  benefit  a  sjratem  of  pipes,  etc., 


ii^eh  were  aaitable  for  an  extension 
to  the  company's  plant,  and  sold  it 
to  the  company,  receiving  in  return 
stock  and  bonds.  On  the  question 
whether  there  had  been  an  orervalua- 
tion  in  determining  the  eost  of  con- 
struction, the  court  held  tbat  money 
saved  by  careful  and  fortunate  pur- 
chase of  materia^  four  months'  in- 
terest on  the  actual  expenditures  for 
the  work,  reasonable  charges  for  serv- 
ices rendered  by  himself  and  his 
assistant  in  superintending  the  work, 
and  a  fair  profit  calculated  with  ref- 
erence to  the  nattire  and  risks  of  the 
work,  might  be  added  to  the  money 
actnaUy  expended  by  him  for  materi- 
als and  lalbor.  And  as  it  appeared 
that  the  eost  of  fho  work,  calculated 
on  such  a  basis,  was  abont  #85,000, 
it  was  held  that  payment  therefor  in 
stock  and  bonds  of  the  company  of 
the  par  value  of  $110,000  was  not  so 
large  a  price  as  neceesarily  to  indi- 
cate a  fraudulent  overvaluation.  Gam- 
ble V.  Queens  County  Water  Co.,  123 
N.  Y.  91,  9  K  R.  A.  S27,  25  N.  £.  201, 
rev'g  52  Hnn  (N,  Y.)  166,  5  N.  Y. 
8upp.  124. 

ITUnion  Pae.  B.  Co.  ▼.  Blair,  — 
UUh  — ,  156  Pae.  948. 

It  In  issuing  stoek  for  tiiat  of  old 
corporation  the  real  vafaie  of  it,  based 
on  plant  franchise  and  aaaets,  should 
be  taken  rather  than  the  market 
value.  State  v.  Gitixens  Light  ft 
Power  Co.,  172  Ala.  232,  55  So.  193. 

It  has  been  held  that  the  provision 


5883 


§  35?bJ 


Fbivate  Cobpobations 


ICh.  56 


than  reproduction  cost  is  to  be  taken  in  such  cases  ^^  and  the  sale  price 
on  a  foreclosure,  if  fair  in  view  of  the  prospects,  may  be  taken  though 
the  present  rate  limitations  will  prevent  the  earning  of  a  profit  thereon 
until  greater  volume  of  business  is  developed.^  By  similar  reasoning 
consolidation  of  plants  may  import  into  the  whole  a  greater  value  than 
the  cost  of  the  components'^  provided  that  no  mere  fictional  value 
can  be  thus  introduced.**  The  principles  of  valuation  applicable  or- 
dinarily do  not  govern  when  the  owners  of  a  business  incorporate  and 
take  the  stock  to  represent  the  property  and  business.**  In  capitaliz- 
ing the  accumulated  surplus,  or  what  represents  it,  or  in  putting  out  a 
new  issue  some  problems  of  valuation  arise.    It  is  necessary,  when  the 


in  tbe  New  York  Stock  Gdrporation 
Law  that  no  stock  shall  be  isBued.for 
le68  than  its  par  value  for  stock  of 
another  corporation,  does  not  prohibit 
a  gas  company  from  purchasing  all 
the  stock  of  another  company  by  issu- 
ing its  own  stock  therefor,  merely  be- 
cause the  plant  and  tangible  property 
thus  purchased  are  less  than  the  par 
value  of  the  stock  issued,  if  the  bene- 
fits otherwise  derived  warrant  the 
transaction.  Bafferty  v.  Buffalo  City 
Gas  Co.,  37  N.  Y.  App.  Biv.  618,  56 
N.  Y.  Supp.  288. 

10  A  factor  .to  be  considered  is  that 
a  going  railroad  with  a  settled  road- 
bed and  no  engineering  expense  to 
meet  is  worth  more,  depreciation  al- 
lowed for,  than  the  reproduction  cost. 
People  y.  Public  Service  Commission 
for  Second  Bist.  of  New  York,  158 
X.  Y.  App.  Biv.  251,  143  N.  Y.  Supp. 
148. 

SO  A  street  railway  sold  on  fore- 
closure may  be  capitalized  at  the  siLle 
price,  where  it  was  fairly  realized, 
and  the  property  has  a  prospect  of 
better  business,  though  burdened  with 
a  five-cent  fare  franchise  which  pre- 
vented earning  a  profit  under  existing 
volume  of  traffic.  People  v.  Public 
Service  Commission  for  Second  Bist. 
of  New  York,  158  N.  Y.  App.  Biv.  251, 
143  N.  Y.  Supp.  14«. 

01  Where  a  corporation  is  organized 
to    purchase    several    manufactuiing 


plants  from  persons  holding  options 
upo«  them,  the  fact  that  the  amounts 
in  the  stock  of  the  corporation,  at  its 
par  value,  which  are  issued  in  pay- 
ment of  such  options,  are  gribter  than 
the  prices  fixed  on  the  plants  in  the 
options,  is  not  evidence  of  overvalua- 
tion of  the  plants  in  the  sale  and  the 
issue  of  the  stock.  Bickerman  v. 
Northern  Trust  Co.,  80  Fed.  450,  aff'g 
Northern  Trust  Co.  v.  Columbia  Straw- 
Paper  Co.,  75  Fed.  936. 

00  Turning  over  options  to  the  new 
corporation  calling  for  $8,250,000  for 
the  purchase  of  three  plants,  and  ar- 
ranging for  friendly  instead  of  de- 
structive competition  with  a  powerful 
rivtal,  was  held  net  to  euatain  an  issue 
of  $18,250,000;  where  the  options  ran 
in  favor  of  the  new  corporation,  and 
the  stock  of  $10,000,000  was  for  real 
benefit  of  the  rival  interests.  Tooker 
V.  National  Sugar  Befining  Co.  of  I^ew 
Jersey,  80  N.  J.  Eq.  306,  84  Atl.  10. 

Bonds  and  stock  issued  on  a  consoli- 
dation and  reorganization  held  to  have 
had  no  adequate  value  to  support 
them.  In  re  Wyoming  Valley  Ice  Co., 
153  Fed.  787. 

00  $150,000  on  a  business  long  estab- 
lished and  earning  $25,000  to  $50,000 
a  year  was  not  overvaluation  thougfi 
by  realron  of  conditions  earnings  de- 
clined and  afterwards  a  loss  was  ex- 
perienced. Williams  v.  MeClave,  168 
N.  Y.  App.  Biv.  192,  154  N.  Y.  Supp. 
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surplus  is  represented  by  expenditures  augmenting  the  value  of  the 
total  assets,  to  inquire  what  is  the  amount  of  augmentation,**  and  in 
putting  out  an  increase  to  inquire  what  it  represents  in  value.**^ 

§3677.  — Gkxkl-wiU,  franohifles  and  other  intangibles  or  pros- 
pects. The  fact  that  the  property  taken  in  payment  for  stock  is  of 
such  a  character  that  it  is  not  easy  to  assign  to  it  a  determinate  value, 
as  in  the  case  of  patents  and  mines,  does  not  necessarily  render  the 
transaction  illegal,  if  the  valuation  is  really  made  in  good  faith,** 
though  development  proves  that  it  was  overestimated.*^    Courts  will 


38,  aff 'g  ^  N.  T.  Misc.  184,  148  N.  Y. 
Supp.  93. 

MFor  an  example  involving  a  new 
isBue  against  old  stocks  purchased  at 
a  premium,  see  In  re  Watertown  Gas 
Light  Co.,  127  N.  Y.  App.  Div.  462, 
111  N.  Y.  Supp.  486. 

S6As  to  capital  to  take  up  debts 
created  in  improvement  of  the  plant 
of  a  puft)lic  service  corporation,  see 
In  re  Watertown  Gas  Light  Co.,  127 
N.  Y.  App.  Div.  462,  111  N.  Y.  Supp. 
486. 

As  to  the  power  to  make  such  new 
issues,  see  |§  3521,  3523,  supra. 

S6<<ln  the  absence  of  fraud,  an 
agreement  may  ordinarily  be  made  by 
which  stockholders  can  be  allowed  to 
pay  for  their  shares  in  patents,  mines, 
or  other  property,  to  which  it  is  not 
easy  to  assign  a  determinate  value." 
New  Haven  Horse  Nail  Co.  v.  Linden 
Springs  Co.,  142  Mass.  349,  7  N.  E. 
773. 

Valuation  of  patents  held  binding 
after  all  parties  had  agreed  for  sev- 
eral years  and  where  there  wa^  no* 
fraud.  Sternbergh  v.  Duryea  Power 
Co.,  161  Fed.  540. 

Directors'  valuation  of  patents  held 
conclusive  when  made  on  investiga- 
tion and  with  advice.  Alpha  Portland 
Cement  Co.  v.  Sehratweiser,  221  Fed. 
258,  aff'g  decree  215  Fed.  982. 

S7  American  Tube  &  Iron  Co.  v. 
Baden  Gas  Co.,  165  Pa.  St.  489,  30 
Atl.  940. 


In  Richardson  v.  Treasure  Hill  Min. 
Co.,  23  Utah  366,  65  Pac.  74,  however, 
the  court,  speaking  with  reference  to 
the  validity  of  an  exchange  of  prop- 
erty for  stock,  said:  "The  question 
in  such  a  case  always  is,  what  was  the 
fair  estimated  ca^h  market  value  at 
the  time  of  the  incorporation  and  not 
at  some  future  time,  when,  through 
large  expenditures  of  money  or  capi- 
tal, the  property  has  been  demon- 
strated to  possess  no  value.  If  this 
were  otherwise, — ^if  stockholders  in 
sueh  a  corporation,  the  moment  the 
property,  which  had,  in  good  faith, 
been  deemed  of  ample  value,  and 
taken  in  full  payment  of  their  stock, 
was,  by  development  thereof,  shown 
to  be  worthless,  were  to  be  held  liable 
to  creditors  for  the  value  of  the  stock, 
— ^it  is  apprehended  that  few  persons, 
especially  those  of  limited  means, 
would  be  willing  to  assume  the  risk 
of  developing  mines,  and,  no  doubt, 
a  purchaser  of  such  stock,  in  the  daily 
transactions  of  a  stock  board,  would, 
in  case  it  should  turn  out  that  the 
mine  was  valueless,  and  the  corpora- 
tion insolvent,  be  exceedingly  sur- 
prised to  discover  that  by  his  mere 
purchajse  of  the  mining  stock  he  had 
contracted  to  pay  the  share  of  the 
nominal  capital  represented  by  his 
stock,  should  the  same  be  required  to 
liquidate  the  corporate  indebtedness." 
In  Donald  v.  American  Smelting  k 
Refining  Co.,  62  N.  J.  Eq.  729,  48  Atl. 
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not  interfere  without  proof  of  had  faith^  miarepreBentation  or  reck- 
lessness,**  nnleas  the  law  in  force  required  **true  value"  to  be  ren- 
dered without  discretion  to  ^timate  such  properties.**  There  must 
be  some  reality  of  property  and  value,  however,**  and  payment  in  a 
patent  right  or  other  property  which  has  no  ascertained  value  is  not 
a  payment  in  money  or  its  equivalent,  within  the  meaning  of  a  statute. 
In  such  a  case  it  was  said :  ' '  The  transfer  of  a  patent  which  had  no 
ascertained  value;  which,  in  the  language  of  the  witness,  'as  it  turned 
out  was  worth  nothing,'  cannot  be  regarded  as  'money,'  or  its  equiv- 
alent, because  those  engaged  in  the  management  of  the  company  be- 
lieve at  the  time  it  is  valuable,  and  receive  it  after  organization,  upon 
some  fixed  estimate  of  its  value,  between  them  and  the  subscriber,  as 
so  much  money.  Before  a  thing  can  be  regarded  as  money  or  its 
equivalent,  it  must  have  an  actual,  posdfive,  and  ascertained  value — 
a  .value  so  thoroughly  ascertained  and  fixed  at  the  time,  tiiat  it  can 
at  once  be  changed  into  money,  of  which  it  is  regarded  as  the  equiv- 
alent."*^ Indeed,  it  has  been  held  that  payment  in  an  invention  or 
patent  right  or  other  property,  which  turns  out  to  have  been  abso- 
lutely worthless,  is  not  a  good  payment  as  against  subsequent  bona 
fide  creditors,  even  where  the  parties  believed  it  to  be  valuable.  In 
such  a  case,  proof  of  an  actual  fraudulent  intent  is  not  necessary  to 
entitle  such  creditors  to  enforce  payment,**  or  to  enable  the  corpora- 
tion to  defend  an  action  for  refusing  to  issue  the  stock  pursuant  to 
a  contract.**  Mining  properties  should  be  valued  with  respect  to  the 
mineral  in  place  as  estimated.** 

The  good-will  of  a  business  purchased  by  a  corporation,  and  paid 
for  by  stock,  is  property,  and  is  to  be  taken  into  consideraticm  in  de- 


771,  1116,  a  full  discussion  of  the 
matter  wiU  be  found. 

M  Foreign  patents  are  a  valid  con- 
sideration and  presunuibly  fair.  In  re 
American  Air  Compressor  Co.,  '— 
Mich.  — ,  160  N.  W.  388. 

S9  Where  the  "true  value  doctrine" 
does  not  prevail,  patent  rights  may  be 
taken  in  full  though  they  are  untried. 
Whitlock  V.  Alexander,  160  N.  C.  465, 
76  8.  £.  538. 

30  As  to  fictitious  good-wiU  or  the 
like,  see  §  3519,  supra. 

SlTasker  v.  Wallace,  6  Daly  (N. 
Y.)  364.  See  also  National  Tube 
Works  Co.  V.  Gilfillan,  46  Hun  (N.  Y.) 
248. 


8S  Chisholm  Bros.  v.  Forny,  65  Iowa 
333,  21  N.  W.  664;  Van  Cleve  v. 
Berkey,  143  Mo.  109,  42  L.  B.  A.  593, 
44  S.  W.  743;  Henderson  v.  Tumgren, 
9  Utah  432,  35  Pae.  495. 

88  See  Edgerton  v.  Electric  Im- 
provement &  Construction  Co.,  50  N. 
J.  Eq.  354,  24  Atl.  540. 

84  Method  of  ascertaining  value  of 
coal  in  place  discussed.  Babbitt  v. 
Bead,  215  Fed.  395. 

As  to  mode  of  valuing  mihing  prop- 
erties with  ore  in  place,  see  Hyams  t. 
Calumet  ft  H.  Min.  Co.,  221  Fed.  529. 


5886 


Cli,56J 


Stock  and  Stookholdebs 


[§3578 


termining  the  value  paid  for  the  stock,'^  and  is  to  be  valued  on  the 
basis  of  worth  and  not  arbitrarily.'^ 


§3078. — Qneatioiui  of  law  and  fact;  evidence  and  proof. 
Whether  or  not  property  taken  by  a  corporation  and  paid  for  by  the 
issue  of  stocky  has  been  intentionally  taken  at  an  overvaluation,  aild 
the  overvaluation  was  fraudulent,  is  ordinarily  a  question  of  faet 
for  the  jnry.*^  But,  as  we  have  seen,  when  it  appears  that  property, 
the  value  of  which  is  well  known  and  understood,  or  capable  of  being 
easily  ascertained,  is  exchanged  for  stock  at  a  price  which  is  far  beyond 
its  real  value,  and  there  is.  no  evidence  explaining  the  apparent  bad 
faith,  the  transaction  is  fraudulent  as  a  matter  of  law,  and  may  be  so 
held  by  the  court  without  submitting  the  question  to  the  jury.'*   When 

Sft  Waahbnm  v.  Nationftl  WaU-Paper      20  N.  Y.  Snpp.  743,  and  other  cases 


Co.,  81  Fed.  17 ;  Beebe  v.  Hatfield,  67 
Mo.  App.  609. 

In  Camden  v.  Stuart,  144  U.  8.  104, 
36  L.  Ed.  363,  however,  where  a  part- 
nership was  converted  into  a  corpora- 
tion, and  the  property  of  the  partners 
tvanslarred  to  it  in  exchange  for 
stock,  it  was  held  that,  in  ascertaining 
whether  the  stock  was  full  paid  as 
against  creditors,  no  allowance  coald 
be  made  for  the  experience  and  good- 
will of  the  partners,  or  for  their 
trouble  or  loss  of  time,  as  such  ele- 
ments of  value  were  too  unsubstantial 
to  be  estimated  for  such  a  purpose. 

Issuing  $150,000  of  stock  for  a  busi- 
ness incorporated  by  owner  and  earn- 
ing $25,000  to  $50,000  a  year  was  not 
offensive  to  Stock  Corp.  Law,  155. 
WilliaaiS  v.  MeClave,  168  N.  T.  App. 
Div.  192,  154  N.  Y.  Supp.  38,  aff 'g  85 
N.  Y.  Misc.  184,  148  N.  Y.  Supp.  03. 

S6  Good- will  founded  on  sale  of  one 
manufacturer's  product  held  not  to 
have  been  a  valid  consideration  for 
stock  in  a  corporation  to  manufacture 
a  like  product.  In  re  ^huylkill-Heim 
Brewing  Co.,  208  Fed.  70. 

S7£nright  v.  Heckscher,  240  Fed. 
863;  De  Shelter  v.  American  Spring 
Water  Supply  Co.,  182  111.  App.  403; 
Herbert  v.  Uhl,  66  Hun  (N.  Y.)  626, 


cited  §9  3576,  3577,  supra. 

Value  of  patents  held  a  jury  ques- 
tion. Whitlock  V.  Alexander,  160  N. 
C.  465,  76  S.  £.  538. 

Mining  stock  in  an  undeveloped 
prospect  held  not  shown  to  have  been 
worth  par.  California  Trona  Co.  v. 
Wilkinson,  20  Cal.  App.  694,  130  Pac. 
190. 

Evidence  held  to  show  a  property 
value  jslightly  exceeding  the  value 
necessary  to  make  assets  up  to  par, 
the  property  being  sheep  and  equip- 
age for  sheep  growing.  Union  Pac.  B. 
Co.  V.  Blair,  —  Utah  — ,  156  Pac.  948. 

3a  Hastings  Malting  Co.  v.  Iron 
Bange  Brewing  Co.,  65  Minn.  28,  67 
N.  W.  652;  Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  Y.  87;  Boynton  v.  An- 
drews, 63  N.  Y.  93.  And  see  other 
cases  in  notes,  §§  3576,  3577,  supra. 

''Where  property,  whose  value  is 
well  known  or  can  be  easily  learned, 
is  taken  at  an  exaggerated  estimate, 
a  strong  presumption  is  raised  that 
the  valuation  is  not  in  good  faith  and 
is  made  for  a  fraudulent  purpose. 
Thi;9  presumption  will  be  conclusive 
unless  rebutted  by  satisfactory  evi- 
dence explanatory  of  the  apparent 
fraud.  Where  the  overvaluation  is  so 
great  that  the  fraudulent  intent  ap- 
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stock  has  been  paid  for  by  conveyance  of  property  to  the  corporation, 
or  performance  of  services,  and  there  is  no  evidence  at  all  as  to  the 
value  of  the  property  or  services,  it  will  be  presumed  that  it  was 
adequate,  and  even  where  it  appears  that  there  was  in  fact  over- 
valuation, yet,  if  the  overvaluation  was  not  so  gross  and  palpable  as 
to  show  that  it  must  have  been  intentional,  it  will  be  presumed  that  the 
valuation  was  honestly  made,  and  the  burden  will  be  upon  the  creditor 
attacking  the  transaction.*^    Obviously,  where  the  property  exchanged 


pears  on  its  face,  and  is  not  explained, 
the  court  will  hold  it  to  be  fraudulent 
as  matter  of  law. ' '  Coleman  v.  Howe, 
154  HI.  458,  45  Am.  St.  Bep.  133,  39 
N.  E.  725,  aff'g  53  111.  App.  82. 

Under  a  statute  requiring  the  capi- 
tal stock  of  a  corporation  to  be  3ub- 
scribed  before  it  can  do  business,  a 
subscription  for  substantially  all  of 
the  stock  of  a  corporation  having  a 
capital  stock  of  $5,000,000,  and  pay- 
ment thereof  in  undeveloped  coal 
lands,  for  which  the  3ubscriber  has 
paid  $70,000  only,  is  prima  facie 
fraudulent.  Manhattan  Trust  Go.  of 
New  York  v.  Seattle  Coal  &  Iron  Co., 
16  Wash.  499,  48  Pac.  333,  737. 

89  Alabama.  Davis  v.  Montgomery 
Furnace  &  Chemical  Co.,  101  Ala.  127, 
8  So.  496. 

OaUfomia.  Turner  v.  Fidelity  Loan 
Concern,  2  Cal.  App.  122,  83  Pac.  62, 
70. 

Colorado.  Speer  v.  Bordeleau,  20 
Colo.  App.  413,  79  Pac.  332. 

Pennsylvaiiia.  American  Tube  ft 
Iron  Co.  V.  Baden  Gas  Co.,  165  Pa.  St. 
489,  30  Atl.  940;  Carr  v.  Le  Fevre,  27 
Pa.  St.  413. 

TenneBsee.  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  123,  26  L.  B.  A. 
509,  45  Am.  St.  Bep.  700,  28  S.  W. 
668;  Kelley  v.  Fletcher,  94  Tenn.  1, 
28  S.  W.  1099. 

"Where  property  is  given  in  pay- 
ment for  ^tock,  and  the  value  is  not 
expressly  agreed  upon,  or  the  question 
of  its  value  left  for  subsequent  deter- 
mination, the  fair  implication  is  that 
its  value  is  the  same  as  the  par  value 


of  the  stock."  In  re  Bemington  Auto- 
mobile ft  Motor  Co.,  139  Fed.  766.  In 
thia  case  the  facts  and  holding  were 
as  follows:  A  manufacturing  corpo- 
ration was  organized  under  a  statute 
of  New  Jersey  which  made  provision 
that  in  the  absence  of  fraud  the  judg- 
ment of  the  directors  should  be  eon- 
elusive  with  reference  to  the  value  of 
property  taken  in  exchange  for  stock. 
The  corporation  made  a  contract  with 
a  board  of  trade  by  the  terms  of 
which  the  board  of  trade  wa«  to  take 
certain  of  the  corporation's  stock  at 
less  than  par  and  furnish  to  the  cor- 
poration a  site  for  its  buildings  with- 
out charge.  The  board  of  trade  sold 
the  stock  it  received  to  its  members 
at  the  price  it  paid  on  the  strength 
of  statements  setting  out  the  contract 
and  the  advantages  the  location  of 
the  factory  would  prove  to  the  city. 
The  board  of  trade  conveyed  the  site 
to  the  corporation  as  agreed.  The 
court  held  that  the  diif  erenee  between 
par  and  the  amount  paid  must  be 
deemed  paid  up  by  the  site. 

Not  presumed  that  full  value  in 
services  was  not  rendered  for  atoek 
given  in  payment.  Bostwick  v.  Toung, 
118  N.  Y.  App.  Div.  490,  103  N.  Y. 
Supp.  607,  aflE'd  194  N.  Y.  516,  87  N. 
E.  1115. 

Presumption  is  that  issue  was  for 
value  and  regular.  In  re  Seneca  Oil 
Co.,  153  N.  Y.  App.  Div.  594,  138  N. 
Y.  Supp.  78,  afP'd  208  N,  Y.  545,  101 
N.  E.  1121. 

Property  taken  for  necessary  and 
proper  corporate  usea  is  prima  facie 
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for  stock  is  vast  in  amount,  its  value  being  constituted  by  different 
elements,  the  court  cannot  do  otherwise,  in  the  absence  of  evidence, 
than  presume  that  the  directors  acted  honestly  and  in  good  faith  in 
appraising  the  value  of  the  property  taken  in  exchange  forstock.^ 
The  burden  of  proving  overvaluation  is  on  the  creditor^  but  may 
be  proper  matter  of  rebuttal,  according  to  the  form  of  the  acti(m.^ 
Any  facts  and  circunurtances  bearing  on  the  issue  of  value  may  be 
admitted  *•  on  a  proper  foundation  being  laid,**  if  it  tends  to  prove 
fair  valuation  at  the  time  of  the  transaction ;  *^  and  one  who  knows 


a  good  payment  for  stock.  Morgan 
Bros.  V.  Dayton  Coal  &  Iron  Co.,  134 
Tenn.  228,  183  S.  W.  1019. 

40  Donald  v.  American  Smelting  Sb 
Refining  Co.,  61  N.  J.  Eq.  458,  48  Atl. 
786. 

41  Ingraham  v.  Commercial  Lead 
Co.,  177  Fed.  341. 

To  show  fraud  in  valuation.  Eunz 
V.  National  Valve  Co.,  29  Ohio  Cir. 
Ct.  519. 

4S  Inadequacy  of  consideration  for 
stock  may  be  shown  in  rebuttal  in  a 
suit  for  underpaid  amount.  Webre  t. 
Christ,  130  La.  450,  58  So.  145. 

48  As  to  the  admissibility  of  evi- 
dence, 366  Huntington  v.  Attrill,  118 
K  Y.  365,  23  N.  E.  544;  Blake  v.  Gris- 
wold,  103  N.  Y.  429,  9  K  E.  434; 
White  Corbin  &  Co.  v.  Jones,  86  Hun 
57,  34  N.  Y.  Supp.  203,  155  N.  Y.  475, 
50  N.  E.  289;  Ferguson  v.  Gill,  64 
Hun  (N.  Y.)  284,  19  N.  Y.  Supp.  149; 
Thurber  v.  Thompson,  21  Hun  (N.  Y.) 
472. 

All  circumstances  attending  the 
formation  of  a  corporation  to  take 
over  and  operate  a  plant,  tbe  nature 
and  condition  of  the  property,  its 
former  and  prospective  uses,  expected 
earning  capacity,  improvement3  to  be 
made,  its  proposed  management  and 
financing,  and  the  opinions  of  experts 
were  considered  in  Bathbone  v.  Ayer, 
121  N.  Y.  App.  Div.  355,  105  N.  Y. 
Supp.  1041,  rev'd  196  N.  Y.  503,  89 
N.  E.  1111,  on  dissenting  opinion  of 
Kellogg,  J.,  in  court  below. 


It  is  competent  to  show  what  pro- 
lnoter3  paid  for  the  property  turned 
in,  as  bearing  on  whether  preferred 
stock  was  preferred  in  assets  as  well 
as  dividends.  E.  g.,  that  $100,000  com- 
mon stock  wad  issued  for  leases  cost- 
ing $1,100.  In  re  Seneca  Oil  Co., 
153  N.  Y.  App.  Div.  594,  138  N.  Y. 
Supp.  78,  afP'd  208  N.  Y.  545,  101  N. 
E.  1121. 

It  is  not  inferred  that  patent  rights 
were  overvalued  from  the  fact  that 
other  stock  was  sold  from  the  treasury 
at  25  per  cent,  of  par.  Harrison  v. 
Armour,  169  Cal.  787,  147  Pac.  1166. 

Evidence  held  to  show  that  slight 
modification  of  an  old  process  was  not 
a  secret  process  which  could  be  put 
in  against  stock.  Berger  v.  National 
Architects'  Bronze  Co.,  173  N.  Y. 
App.  Div.  680,  160  K  Y.  Supp.  331. 

Sales  of  the  stock  at  par  about  the 
same  time  are  some  evidence  of  the 
worth  of  the  stock  which  directors 
issued  to  themselves.  Lamphere  v. 
Lang,  157  N.  Y.  App.  Div.  306,  141 
N.  Y.  Supp.  967. 

••The  value  of  property  used  by 
other  plants  In  the  vicinity  is  admis- 
sible only  on  a  foundation  of  proof 
that  the  material  factors  of  utility 
were  the  same.  Loud  v.  Solomon,' 188 
Mich.  7,  154  N.  W.  73. 

••A  subsequent  demonstration  that 
the  property  (gas  wells)  was  of  little 
value  does  not  put  on  the  owners  who 
took  stock  for  it  the  burden  of  show- 
ing that  they  reasonably  believed  it 
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the  value  may  testily  to  it  though  he  is  not  au  expert.^  The  valua- 
tion by  the  directors  need  not  be  proved  by  a  formal  record ;  *''  and  it 
may  be  shown  by  parol  that  property  was  the  consideration  where  the 
action  is  to  enforce  liability  as  on  an  unpaid  subscription.^  The  trans- 
action or  the  disparity  of  values  may  of  thanselves  evince  fraudulent 
overvaluation ;  ^  and  it  has  heext  said  that  ''a  gross  and  obvious  over- 
valuation of  property  would  be  strong  evidence  of  fraud,*' ^  but,  ac- 


worth  the  priee  ibred.  American  Tab« 
&  Iron  Go.  v.  Baden  Qas  Co.,  165  Pa. 
8t.  489,  30  AtL  940. 

4B0ne  who  is  familiar  with  Tains 
of  the  thing.  State  v.  Citizens  Light 
&  Power  Co.,  172  Ala,  232,  56  So.  193. 

47  Formal  valuation  by  meeting  of 
directors  is  competent  if  not  im- 
peached for  fraud,  and  need  not  be 
proved  by  a  minuted  entry  of  the 
valuation  on*  the  records.  Whitloek  ▼. 
Alexander,  160  N.  C.  465,  76  &  £.  53S. 

But  see  §3525  et  seq.,  supra,  for 
eases  where  the  statute  requires  a  cer- 
tificate or  statement  of  valuation  to 
be  made  and  filed. 

41  Parol  evidence  may  be  admitted 
to  show  that  the  stock  was  issued  as 
full  paid  in  exchange  for  tlie  prop- 
erty. Cunningham  v.  Holley,  Mason, 
Marks  ft  Co.,  121  Fed.  720. 

4»xmited  Btatoi.  In  re  Remington 
Automobile  ft  Motor  Co.,  139  Fed.  766. 
See  also  McBride  v.  Farrington,  131 
Fed.   797. 

ArtruMTM.  Lester  *v.  Bemis  Lumber 
Co.,  71  Ark.  379,  74  a  W.  518. 

nUnoifl.  C<^en  v.  Toy  Gun  Mfg. 
Co.,  172  DL  App.  330. 

Mtaioiizl  First  Nat.  Bank  of  Dead- 
^irood  V.  BockefeUer,  195  Mo.  15,  93 
6.  W.  761;  Berry  v.  Rood,  168  Mo. 
316,  67  6.  W.  644.  See  also  L.  M. 
BuAsey  Mfg.  Oo.  t.  Eaime,  173  Mo. 
551,  73  S.  W.  470. 

Kew  Yoik.  Batbbone  v.  Ayer,  121 
N.  Y.  App.  Div.  355,  105  N.  Y.  Qupp. 
1041,  rev'd  196  N.  Y.  503,  89  N.  E. 
1111,  on  dissenting  opinion  of  KeUogg, 
J.,  in  court  below. 


The  priee  paid  on  a  bona  fide  pur- 
chase of  a  plant  ($85,000)  is  evidence 
that  it  was  overvalued  when  the  real 
beneficiaries  of  the  purchase  four  days 
later  capitalized  and  paid  much  more 
for  it  ($500,000)  redistributing  the 
profit  to  themselves.  Bathbone  v. 
Ayer,  121  N.  Y.  App.  Div.  355,  105 
N.  Y.  Supp.  1041,  rev'd  196  N.  Y. 
503,  89  N.  £.  1111,  on  dissenting 
opinion  of  Kellogg,  J.,  in  court  below. 
In  this  case  Kellogg,  J.,  dissenting, 
pointed  out  that  unless  the  circum- 
stances of  the  purchase  for  a  low  anm 
were  in  evidence  as  well  as  those  of 
the  resale  to  the  corporation,  a  finding 
of  fraudulent  overvaluation  was  not 
responsive  to  the  evidence;  sinee  it 
appeared  that  the  purchasers  thought 
it  worth  more  than  $85,000,  but  there 
was  nothing  to  show  it  overvalued  mt 
$500,000.  See  opinion  121  N.  Y.  App. 
Div.  362  et  seq. 

Intentionally  fraudulent  overvaliut- 
ti<m  will  not  be  implied  from  its  beii&||^ 
worth  less  than  the  stock.  Southwest- 
em  Portland  Cement  Ox  v.  L«tta  4k 
Happer,  —  Tex.  Civ.  App.  — ,  193  8. 
W.  1115. 

It  does  not  follow  because  the  ag- 
gregate of  the  stock  and  bonds 
($1,407,000)  exceeds  the  actual  cost 
of  construction  ($407,000)  that  the 
issuance  was  fraudulent.  People  ▼. 
Union  Conaol.  £L  B.  Co.,  263  DL  32, 
Ann.  Cas.  1915  C  388,  105  N.  £.  12. 

MCoit  V.  Gold  Amalgamating  Co., 
119  U.  S.  343,  30  L.  £d.  420. 
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cording  to  the  better  opinion,  it  is  more  than  thi&  If  a  grosB  and 
obvious  overvaluation  is  unexplained,  it  is  conclusive  evidence  that 
the  overvaluation  was  intentional  and  fraudulent^  ''Where  the 
nature  and  condition  of  the  property/'  said  the  Minnesota  court,  ''are 
such  that  its  value  is  well  known  and  understood,  or  is  capable  of  be* 
ing  readily  estimated  and  ascertained,  and  the  property  is  transferred 
to  the  corporation  at  a  gross  overvaluation  for  paid-up  shares,  the 
transaction'  is  prima  facie  fraudulent  as  to  subsequent  creditors,  and  as 
against  them  the  burden  is  upon  the  shareholder  to  rdbat  the  pre* 
sumption  by  clear  and  satisfactory  evidence.  If  he  knew  or  ought  to 
have  known  that  he  was  paying  for  his  stock  in  property  at  a  material 
overvaluation,  it  will  not  be  sufficient  for  him  to  show,  as  a  mental  op- 
eration, that  he  did  not  intend  to  defraud  any  one.  He  must  go 
further,  and  show  that,  in  the  exercise  of  ordinary  business  since,  he 
was  justified  in  believing,  and  did  honestly  believe,  that  the  property 
was  being  turned  in  at  a  fair  valuation.  Where  the  facts  are  undis- 
puted, and  the  overvaluation  so  great  as  to  show  that  the  stockholder 
ought  to  have  known  it  if  he  had  exercised  ordinary  business  prudence, 
his  actual  belief  or  intention  in  the  premises  will  not  avail  him ;  he  will 
be  presumed  to  have  intended  the  reasonable  and  natural  consequences 


ilElyton  Land  Co.  v.  Birmingham 
V^arehonse  k  Elevator  Co.,  92  Ala. 
407,  12  L.  B.  A.  307,  25  Am.  8t.  Bep. 
05,  9  So.  129,  where  $200,000  of  stock 
was  issned  to  subscribers  for  property 
whieh  cost  them,  and  whieh  was  only 
worth,  $5,000.  See  also  in  this  con- 
nection: 

inilted  States.  Camden  t.  Stnart, 
144  U.  a  104,  3e  L.  Ed.  363. 

niinoiSw  Coleman  v.  Howe,  154  HL 
458,  45  Am.  St  Bep.  133,  39  N.  E. 
725,  aff 'g  53  HI.  App.  82^ 

Iowa.  Chisholm  v.  Fomj,  65  Iowa 
333,  21  N.  W.  664;  Osgood  v.  King, 
42  Iowa  478, 

Mlimiwota.  Wallace  v.  Carpenter 
Ekte.  Heating  Hf  g.  Co.,  70  Minn.  321, 
68  Am.  St.  Bep.  530,  73  N.  W.  189; 
Hastings  Malting  Co.  v.  Iron  Bange 
Brewing  Co.,  66  Minn.  28,  67  N.  W. 
652. 

HlMoaxt  L.  M.  Bnmsey  Mfg.  Co. 
V.  Kaime,  173  Mo.  551,  73  S.  W.  470; 
Van  Qeve  v.  Berkej,  143  Mo.  109^  42 


L.  B.  A.  593,  44  S.  W.  743. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  42  L.  B.  A.  621,  53  Pac.  959. 

KebnSkSw  Gilkie  ft  Anson  Co.  v. 
Dawson  Town  k  Gas  Co.,  46  Neb.  333, 
64  N.  W.  978,  1097. 

Kew  Jeiaey.  H^bberd  v.  South- 
western Land  k  Cktttle  Cow,  55  N.  J. 
Eq.  18,  36  AtL  122;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501. 

Kew  ToriL  National  Tnbe-Works 
Co.  T.  Oilfillan,  124  N.  T.  302,  26  N.  E. 
538,  46  Hon  248;  Doaglass  v.  Ireland, 
73  N.  T.  104;  Bojmton  v.  Andrews,  63 
N.  Y.  93;  Boynton  v.  Hatch,  47  N.  Y. 
232. 

Waiddngfeon.  Manhattan  Tmst  Co. 
of  New  York  v.  Seattle  Coal  k  Iron 
Co.,  16  Wash.  499,  48  Pac.  333,  737. 

Valning  land  worth  about  $4,500  at 
$184,500  la  frand,  and.nnder  New  York 
laws  the  holders  are  liable.  McDer- 
motb V.  Woodhonse  (N.J.  Ch.),  99  AtL 
103. 
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of  his  acty  wbich  is  to  defraud  creditors  in  case  of  the  insolvency  of 
the  corporation.  "**  Whether  or  not  the  valuation  made  by  the  di- 
rectors or  stockholders  is  to  be  taken  as  conclusive  by  the  courts,  there- 
fore depends  cm  a  variety  of  questions.  First,  where  the  statutes  or 
decisions  have  imposed  the  requirement  that  full  actual  value  must 
have  been  rendered,  the  fact  of  value  and  not  the  estimate  of  it  is 
binding.**  Second,  where  the  estimation  is  committed  to  them,  the 
courts  will  always  inquire  into  alleged  fraud  affecting  it.**  Third,  in 
the  absence  of  intentional  fraud  or  disability  imposed  by  law,  it  may 
be  binding  between  the  parties  to  it  or  assenting  to  it,  thou^  not 
binding  on  creditors  or  dissenting  stockholders.**  No  general  state- 
ment or  role  can  be  laid  down  without  one  of  the  foregoing  predicates, 
but  subject  to  them  it  may  be  said  that  no  finding  of  value  by  the 
directors  is  conclusively  correct  as  against  any  one  whom  they  had 
no  power  to  bind  by  it,  or  who  did  not  assent  or  participate.** 


§3679.  Effeet  of  imie^  or  agreemmt  to  issoe^  watered  stodc; 
jbrandulanft  aq>aeA--Jn  generaL  In  the  preceding  sections  we  have 
considered  merely  the  powers  of  corporations  with  respect  to  the 
issue  of  stock  without  receiving  full  payment,  and  what  transactions 
are  within  particular  charter,  statutory  or  constitutional  prohibitions, 
and  the  valuation  of  property,  labor  or  services  taken  in  payment  for 
stock.  This  and  the  following  sections  will  deal  with  the  rights  and 
liabilities  arising  out  of  the  issue  of  watered  or  fictitiously  paid  up 
stock,  assuming  that  the  issue  is  fraudulent,  ultra  vires  or  illegal. 
At  the  outset  it  may  be  well  to  refer  shortly  to  certain  general  prin- 
ciples which  are  applicable,  viewing  the  issue  as  a  fraud.  Since  the 
authorized  or  required  capital  stock  of  a  corporation  constitutes  the 
basis  of  its  credit,  persons  dealing  with  a  corporation  have  a  right  to 
assume  that  the  full  amount  of  the  stock  has  been  actually  paid  in, 
or  at  least  that  it  has  been  secured  to  be  paid  in,  so  that  it  will  be 


U  Hastings  MaHing  Co.  ▼.  Iron 
Bange  Brefwing  Go.,  66  Minn.  28,  67 
N.  W.  652. 

MSee  §3525  et  aeq.,  sapra,  13589 
et  aeq.,  infra. 

M6ee  snpra  this  and  two  preeeding 
sections. 

M  See  8  3519,  supra,  19  3585,  3589  et 
seq.,  infra.- 

MHolconl>e  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  Atl.  618,  aff'd 
82  N.  J.  £q.  364,  91  Atl.  1069. 


FUse  Yshiation  not  binding.  Me- 
Bryan  v.  Universal  Elevator  Co.,  130 
Mich.  Ill,  97  Am.  St.  Bep.  453,  89  N. 
W.  683. 

The  eonrt  is  not  boond  by  the  valua- 
tion placed  on  property  exchanged  for 
stock  by  the  stockholdlrs.  Donlap  -v. 
Banch,  24  Wash.  620,  64  Pac.  807.  See 
also  Coler  v.  Tacoma  Bailroad  ft  Power 
Co.,  66  N.  J.  Eq.  347,  103  Am.  St.  Bepw 
786,  54  Atl.  413. 
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available  for  the  payment  of  the  corporate  debts.  It  follows  from  this 
that  any  secret  arrangement  between  the  corporation  and  subscribers 
for  its  capital  stock,  or  purchasers  thereof  from  it,  to  issue  the  stock 
as  full  paid,  when  in  fact  it  is  issued  gratuitously,  or  is  to  be  paid  for 
in  part  only,  either  in  money,  or  in  property,  labor  or  services,  will 
operate  as  a  fraud,  not  only  upon  persons  who  subsequently  become 
creditors  of  the  corporation  on  the  faith  of  its  capital  stock  being 
fally  paid,  but  also  upon  other  persons  who  may  subscribe  for  or  pur- 
chase stock  of  the  corporation,  and  pay  for  the  same  in  full.  On 
equitable  principles,  therefore,  and  aside  from  any  question  as  to  the 
powers  of  the  corporaticm  in  the  absence  of  fraud,  persons  who  are 
defrauded  by  such  an  issue  of  watered  stock  are  entitled  to  ap- 
propriate relief  in  a  court  of  equity,  whether  they  seek  such  relief 
as  creditors  ^''  or  as  stockholders.*^  In  such  a  case,  a  court  of  equity 
has  the  undoubted  power  to  set  the  transaction  aside  so  as  to  prevent 
the  fraud,  or  relieve  against  it,  if  rights  of  innocent  third  persons  have 
not  intervened.^  Or,  according  to  the  overwhelming  weight  of  au- 
thority, it  may  treat  the  secret  agreement  as  a  nullity,  and  require 
the  holders  of  the  watered  or  fictitiously  paid  up  stock  to  pay  the  full 
par  value  of  the  shares,  so  as  to  compel  them  to  make  good  their  ex- 
press or  implied  representation  that  the  shares  are  full  paid.*^  To 
constitute  fraud,  however,  there  must  be  injury,  and  if  there  was  not, 
the  stock  is  not  invalid  on  that  ground.^^    Hence,  relief  on  the  ground 


»7€amden  v.  Btnart,  ^44  U.  S.  104, 
36  L.  £d«  363;  Sawyer  v.  Hoag,  17 
WaU.  (U.  8.)  610,  21  L.  Ed.  731;  Ck)le- 
man  v.  Howe,  154  111.  456,  45  Am.  St 
Bep.  133,  39  N.  £.  725,  aff'g  53  111. 
App.  82;  First  Nat.  Bank  of  Deadwood 
T.  Qnstiii  Minerva  Oonaol.  Min.  Co.,  42 
Minn.  327,  6  L.  B.  A.  676,  18  Am.  St 
Bep.  510,  44  N.  W.  198;  Wetherbee  ▼. 
Baker,  35  N.  J.  £q.  501.  And  see 
§3589   et   seq.,  infra. 

Ml^tspatrick  V.  Dispatch  Pnb.  Co., 
83  Ala.  604,  2  8o.  727;  Melvin  t.  La- 
nmr  Ins.  Co.,  80  IIL  446,  22  Am.  Bep. 
199;  Fisk  v.  Chicago,  B.  L  ft  P.  B.  Coi, 
53  Barb.  (X.  Y.)  513.  And  see  i  3585, 
infra. 

Ml^tzpatriek  v.  Dispatch  Pnb.  Co., 
83  Ala.  604,  2  So.  727;  Flsk  v.  Chicago, 
B.  I.  k  P.  B.  Co.,  53  Barb.  (X.  Y.)  513. 

••  United  SUtai.   Camden  y.  Staart, 


144  U.  S.  104,  36  L.  Ed.  363. 

Alrtamfc  Fitspatriek  v.  Dispatch 
Pub.  Co.,  83  Ala.  604,  2  So.  727. 

IDinoja.  Melvin  ▼.  Lamar  Ins.  Co., 
80  HL  446,  22  Am.  Bep.  199. 

ITew  Jecsej.  Wetherbee  t.  Baker, 
35  N.  J.  £q.  501. 

irew  York.  Fisk  v.  Chicago,  B.  L  4 
P.  B.  Co.,  53  Barb.  513. 

61  An  overvaluation  is  not  ground 
for  cancellation  by  the  corporation  if 
no  one  including  subsequent  trans- 
ferees was  injured,  and  if  in  conse- 
quence there  was  no  fraud.  Inland 
Nursery  k  Floral  Co.  v.  Bice,  57  Wash. 
67,  106  Pac.  499. 

A  holder  of  bonus  stock  was  held 
not  to  have  b^en  injured  by  depriva- 
tion d  his  share  in  new  issoe.  Proetor 
▼.  Piedmont  Portland  Cement  4  Lime 
Co.,  134  Ga.  391,  67  S.  K  M2. 
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of  fraud  is  not  granted  except  to  persons  defrauded,  and  no  relief 
against  an  issue  of  watered  stock  can  be  granted,  on  the  ground  of 
fraud,  to  persons  who  are  not  defrauded  thereby, — as  the  corporation 
itself,^  the  state,^  stockholders  participating  or  becoming  such  with 
notice  of  the  facts,^  and  transferees  who  stand  in  their  shoes,**  or 
creditors  who  became  such  prior  to  the  issue  of  the  stock,  or  afterwards 
with  notice,**  etc.  Their  rights  and  remedies  must  be  based  upon  aome 
otherground  than  fraud.  They  depend  upon  the  powers  of  the  cor- 
poration with  respect  to  the  issue  of  its  stock,  and  the  effect  of  its 
exceeding  its  powers.  An  agreement  to  issue  stock,  being  executory, 
has  other  effects.  The  directors  or  the  corporation  may  refuse  to 
perform  such  an  agreement  *^  and  it  cannot  be  enforced  **  and  may 
be  treated  as  void  without  judicial  decree  of  cancellation.**  The  con- 
tract of  subscription  cannot  be  separately  enforced  if  it  is  an  integral 
part  of  a  contract  to  issue  stock  unlawfully  without  lawful  payment.''* 

§  3680.  —  Effect  in  ultra  vires  aspect.  Assuming  that  an  agree- 
ment to  issue  or  issue  of  watered  or  fictitiously  paid  up  stock  by  a 
corporation  is  merely  ultra  vires  or  beyond  its  powers,  and  laying  aside 
any  element  of  fraud  or  illegality  by  reason  of  express  charter,  statu- 
tory or  constitutional  prohibition,  as  sbown  in  a  former  section,''^  the 
rights,  remedies  and  liabilities  arising  out  of  such  an  issue  or  agree- 
ment must  be  ascertained  by  applying  the  general  principles  in  rela> 


MSee  i  3583,  infra. 

M  See  §  3582,  infra. 

M8ee  i  3586,  infra. 

«S  See  §  3587,  infra. 

M  See  S  3595,  infra. 

07  Where  a  statute  proyides  that  tbe 
directors  of  a  corporation  may  buy 
neceesary  property,  and  issue  full-paid 
stock  to  the  amount  of  the  value 
thereof,  the  directors  are  justified  in 
refusing  to  issue  stock  for  patents,  in 
pursilance  of  an  agreement  of  the  cor- 
porators, where  one  of  the  patents  has 
not  been  perfected,  and  the  articles 
made  under  the  other  are  worthless. 
Edgerton  v.  Electric  Improvement  Sb 
construction  Co.,  50  N.  J.  Eq.  354,  24 
Atl.  540. 

6Slf  the  agreement  for  two  classes 
of  stock  is  inseparable  and  invalid  as 
to  one,  it  is  unenforceable  as  to  both. 


Trent  Import  Co.  v.  Wheelwright,  118 
Md.  249,  84  Atl.  543. 

While  a  contract  for  sale  of  stock 
may  be  enforced  though  it  was  based 
on  a  fictitious  valuation  of  property  or 
services,  yet  a  contract  to  withdraw 
all  the  real  paid  in  capital  and  to  sell 
the  remaining  fictitious  stock  will  not 
be  aided  in  equity.  Minge  v.  Clark, 
190  Ala.  388,  67  6o.  510. 

••  Under  New  Jersey  laws  (contract 
to  issue  for  fraudulent  undervalue). 
Enright  v.  Heekscher,  240  Fed.  863. 

70  Trent  Import  Co.  v.  Wheelwright, 
118  Md.  249,  84  Atl.  543.  But  see 
Tooker  v.  National  Sugar  Befining  Co. 
of  New  Jersey,  80  N.  J.  Eq.  305,  84 
AtL  10,  holding  that  a  separable  issue 
may  be  cancelled,  leaving  another 
which  was  part  of  the  same  transac- 
tion in  force. 

71  See  §  3525  et  seq.,  supra. 
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tion  to  Tiltra  vires  acts  and  contracts,  which  have  been  treated  at 
length  in  a  former  chapter.^  In  accordance  with  these  principles,  the 
following  propositions  may  be  laid  down : 

.  An  ultra  vires  issue  of  watered  or  fictitiously  paid  up  stock  by  a 
corporation  may  be  ground  for  proceedings  by  the  state  to  forfeit 
fts  charter  for  the  misuser  or  abuse  of  power,  although  it  is  not  neces- 
sarily so." 

Dissenting  stockholders  may  proceed  in  equity  to  enjoin  the  ultra 
vires  issue,  or,  subject  to  qualifications,  to  cancel  the  same.^*  But  stock- 
holders who  participate  in  an  ultra  vires  issue  of  stock  cannot  com- 
plain."" 

Since  an  ultra  vires  contract  which  is  wholly  executory  is  void  and 
unenforceable,  a  bill  in  equity  or  an  action  at  law  cannot  be  maintained 
either  by  or  against  a  corporation  to  compel  specific*  performance  of 
an  ultra  vires  contract  to  take  or  issue  stock  at  a  discount  or  otherwise 
for  less  than  par,  or  to  recover  damages  for  breach  thereof.''* 

As  we  have  seen,  however,  in  an  earlier  chapter,  an  executed  ultra 
vires  contract  of  a  corporation  is  not  necessarily  void,  but,  on  the  con- 
trary, the  general  rule  is  that  neither  the  corporation  nor  the  other 
party  to  the  contract  can  question  its  validity,  or  sue  to  set  it  aside.^ 
On  general  principles,  therefore,  where  a  contract  for  the  issue  of 
watered  stock  has  been  fully  executed,  on  both  sides,  by  delivery  of 
the  certificates  and  payment  as  agreed,  neither  the  corporation  nor 
the  holders  of  the  stock,  nor  participating  or  consenting  holders  of 
other  stock,  can  afterwards  attack  the  transaction  merely  on  the 
ground  that  it  was  ultra  vires,  there  being  no  express  prohibition  or 
established  public  policy  rendering  the  transaction  absolutely  null  and 
void.'* 

TtSeeObap.  37,  supra.   Bee  also  Tisk  83  Ala.  604,  2  So.  727;  IHsk  v.  Ohieago, 

V,  Chicago,  B.  I.  ft  P.  B.  Co.,  53  Bart>.  B.  I.  ft  P.  B.  Co.,  53  Bart>.  (N.  Y.) 

(N.  Y.)  513;  West  CornwaU  By.  Co.  v.  513.    See  i  3586,  kifra- 

Mowatt,  12  Jur.  407.  78  Wasbbarn  v.  National  Wall-Paper 

Issne  for  property  to  be  transferred  €o.,  81  Fed.  17;   Winston  v.  Dorsett 

to  corporation,  but  which  it  later  had  Pipe  ft  Paving  Co.,  129  HI.  64,  4  L.  B. 
to  pay  for  because  the  stockholder  did  ,    A.  507,  21  N.  £.  514,  aff'g  27  HL  App. 

not,  is  ultra  vires  because  prohibited.  546.    And  see  i  3586,  infra. 

Ellis  V.  Penn  Beef  Co.,  9  Del.  Ch.  213,  76  Garrett  v.  Kansas  City  Coal  Min. 

80  Atl.  666.  Co.,  113  Mo.  330,  35  Am.  8t.  Bep.  713, 

7S  State  V.  Webb,  97  Ala.  Ill,  38  20  8,  W.  965;  West  Cornwall  By.  Co. 

Am.  St.  Bep.  151,  12  8o.  377;  Holman  v.    Mowatt,    12   Jur.    407.     And    see 

V.  State,  105  Ind.  569,  5  N.  E.  702.  8§  3583,  3584,  infra. 

And  see  chapter  on  Forfeiture,  etc.,  TTBee  Chap.  37,  supra, 

and  f  3582,  infra.  7SSee  H  3583,  3584,  3586,  infra. 

TiPitzpatrick  v.  Dispatch  Pub.  Co., 
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We  have  also  seen  that,  according  to  the  weight  of  authority,  when 
a  contract  with  a  corporation  is  merely  ultra  vires,  not  being  expressly 
prbhibited  nor  contrary  to  public  policy,  and  has  been  fully  executed 
on  one  side,  the  other  party  may  be  estopped  to  set  up  the  defense 
of  ultra  vires  to  defeat  an  action  against  him  or  it  on  the  contract.^ 

The  mere  fact  that  a  contract  or  transaction  on  the  part  of  a  coi^^ 
poration  is  ultra  vires  can  give  strangers  no  right  to  complain;  and 
the  creditors  of  a  corporation  are  strangers,  at  least  for  this  purpose. 
The  only  ground  upon  which  they  can  attack  an  issue  of  watered  stock, 
assuming  it  to  be  merely  voidable  and  not  void,  is  that  of  fraud.** 

§3581.  — Effect  in  illegal  aqMct.  If  a  particular  act  or  con- 
tract of  a  corporation  is  expressly  prohibited  by  its  charter  or  by  the 
constitution  or  general  statutory  law,  or  if  it  violates  express  provisions 
of  the  law,  it  is,  as  a  general  rule,  not  merely  ultra  vires,  but  illegal ; 
and  the  same  is  true  of  an  act  or  contract  which,  although  not  ex- 
pressly prohibited,  is  contrary  to  public  policy .'^  An  illegal  contract 
cannot,  as  a  rule,  be  enforced.  It  follows  that  no  action  can.be  main- 
tained by  or  against  a  corporation  on  a  contract  to  take  or  issue  stock 
which  is  illegal  because  it  is  contrary  to  an  express  charter,  statutory 
or  constitutional  provision,  or  because  it  is  contrary  to  the  public  policy 
of  the  state.*^  It  is  also  a  well-established  principle  that,  when  an 
illegal  contract  has  been  carried  out,  the  courts  will  leave  the  parties 
where  they  have  placed  themselves,  and  will  not  entertain  a  suit  by 
either  party  for  relief  from  the  eflEect  of  the  contract.  This  is  true 
of  an  illegal  issue  of  stock  in  violation  of  a  constitutional  or  statutory 
provision.** 


79  See  Chap.  37,  supra. 

80  See  §  35S9  et  seq.,  infra. 

81  See  Chap.  38,  supra. 

ttMinge  v.  Clark,  190  Ala.  388,  67 
8o.  510;  WUliamfl  v.  Evans,  87  Ala. 
725,  6  L.  B.  A.  218,  6  So.  702;  Garrett 
V.  Kansas  City  Coal  Min.  Co.,  113  Mo. 
330,  35  Am.  St.  Rep.  713,  20  a  W.  965. 
See  §§  3583,  3584,  infra. 

Issue  without  the  statutory  certifi- 
cate as  to  property  taken.  Ecuadorian 
Ass  'n  V.  Ecuador  Co.,  71  N.  J.  £q.  757, 
65  Atl.  1051. 

Since  Stat.  1 1753  makes  stock  is- 
sued for  less  than  par  void,  a  rescis- 
sion and  recovery  of  the  purchase 
money  from   the   corporation   will  be 


denied,  leaving  the  parties  where  they 
stand.  The  rule  appUes  equally  to  a 
foreign  corporation.  Thronson  v.  Uni- 
versal Mfg.  Co.,  164  Wis.  44,  159  N. 
W.  575. 

The  subscriber  is  not  estopped  to 
deny  liability  to  the  corporation  where 
.  the  contract  is  executory  and  ultra 
vires  as  well  as  against  public  policy. 
Trent  Import  Co.  v.  Wheelwright,  118 
Md.  249,  84  Atl.  543. 

8S  Clarke  v.  Lincoln  Lumber  Co.,  59 
Wis.  655,  18  N.  W.  492. 

An  action  to  cancel  stock  issued  for 
an  illegal  conaideration  does  not  soacd 
in  pari  delicto,  and  that  is  no  defense. 
Prudential  Life  Lis.  Co.  of  Texas  ▼. 
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If  stock  is  issued  at  a  discount  for  cash,  in  violation  of  an  ex- 
press statutory  prohibition,  the  issue  of  the  stock  is  not  void,  but  the 
a§^ement  that  it  shall  be  paid  for  at  less  than  its  par  value  is  illegal 
and  void,  and  cannot  be  enforced.  In  such  a  case^  the  subscriber  or 
purchaser  is  liable  for  the  full  par  value.*^ 


§3582.  — Bffeoi  as  against  the  state.  When  a  corporation  is 
guilty  of  ultra  vires  or  illegal  acta  which  constitute  an  injury  to  or 
fraud  upon  the  public,  or  which  will  tend  to  injure  or  defraud  the 
public,  the  state  may  institute  quo  warranto  proceedings  to  forfeit  its 
charter  for  the  misuser  or  abuse  of  its  franchises.^  Such  an  issue 
may  be  /called  a  fraud  on  the  state.^  The  attorney  general,  there- 
fore, may  institute  such  proceedings  to  enforce  a  forfeiture  of  the 
charter*  of  a  corporation  for  an  ultra  vires  or  illegal  issue  of  watered 
or  fictitiousjly  paid  up  stock,  and  the  court  will  decree  a  forfeiture  if 
the  circumstances  are  such  as  to  bring  the  case  within  the  general 
principles  governing  the  forfeiture  of  charters,"  as  elsewhere  stated 
and  explained." 

Leave  to  institute  such  proceedings  (when  leave  of  court  is  re- 
quired), or  a  decree  of  forfeiture,  will  be  denied  where  there  has  been 
unreasonable  delay  in  instituting  such  proceedings,*^  or  where  the 
state  has  waived  the  right  to  enforce  a  forfeiture,**  op  where  the  cir- 


Pearson,  —  Tex.  Civ.  App.  — ,  183  8. 
W.  513. 

Mln  re  Railway  Time  Tables  Pab. 
Co.,  [1895]  1  Ch.  295,  affM  Welton  ▼. 
Suifery,  [1807]  App.  Cbb.  299. 

SS  See  chapter  on  Forfeiture,  etc., 
infra. 

MEUiB  V.  Penn  Beef  Co.,  9  Bel.  Ch. 
213,  80  Atl.  666. 

i7  State  V.  New  Orleans  Debenture 
Redemption  Co.,  51  La.  Ann.  1827,  26 
So.  586;  State  v.  Hogan,  163  Mo.  43, 
63  S.  W.  378.  And  see  State  v.  Webb, 
97  Ala.  Ill,  38  Am.  St.  Rep.  151,  12 
So.  377;  People  v.  City  Bank  of  Lead- 
ville,  7  Colo.  226,  3  Pac.  214;  Holman 
V.  State,  105  Ind.  569;  State  v.  Atchi- 
son ft  N.  R.  Co.,  24  Neb.  143,  8  Am. 
St.  Rep.  164,  38  N.  W.  43. 

Thus  it  has  been  held  ground  for 
forfeiture  that  a  corporation  violated 
A  constitutional  provision  that  no  cor- 
poration should  issue  stock  or  bonds 


except  for  labor  done,  or  money  or 
property  actually  received,  and  a  ehar- 
ter  provision  that  no  stock  should  be 
issued  or  certificate  given  Mierefor 
until  the  amoimt  subscribed  for  riionld 
be  tully  paid.  State  v.  New  Orleans 
Debenture  Redemption  Co.,  51  La. 
Aiin.  1827,  26  So.  586. 

MChap.  40  and  chapter  on  Forfei- 
ture, etc.,  infra. 

M  State  V.  Janesville  Water  Co.,  92 
Wis.  496,  32  L.  R.  A.  391,  66  N.  W.  512. 

MStote  V.  Webb,  110  AU.  214,  20 
So.  462. 

Where  a  corporation  has  been  frau- 
dulently organized  by  the  corporators 
issuing  the  authorized  eapital  stock  for 
property  worth  only  one-half  of  the 
par  value  of  the  stock,  the  legislature 
may  by  special  act  correct  and  waive 
the  vice  of  the  fraudulent  organiza- 
tion by  reducing  the  amount  of  the 
stock  one-half,  and  cancelling  the  re- 
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cumstances  are  such  that  the  interests  of  the  public  do  not  require  a 
forfeiture.** 

If  a  threatened  act  of  a  corporation  will  constitute  a  public  nuisance, 
and  prompt  action  is  necessary  to  prevent  injury  to  the  public  there- 
from,  the  attorney  general,  as  we  have  seen,  may  proceed  in  equity 
for  an  injunction.**  It  is  perhaps  safe  to  say,  however,  that  this 
principle  does  not  authorize  a  suit  by  the  attorney  general  to  enjoin 
the  issue  of  watered  stock.  The  state  cannot  maintain  a  suit  to  enjoin 
or  cancel  an  issue  of  watered  or  fictitiously  paid  up  stock,  where  private 
rights  only  will  be  affected.**  The  state  cannot  maintain  a  suit  in 
equity  to  cancel  watered  stock  and  bonds  and  to  enjoin  foreclosure  of  a 
mortgage  given  to  secure  the  bonds.** 

§3683.  *— Effect  m  agaiiuit  the  oorpontioiL  It  has  been  said 
broadly  that  a  corporation,  after  issuing  its  stock  as  paid  up,  and 
declaring  it  to  be  so,  when  it  is  not  so  in  fact,  cannot  subsequently 
repudiate  the  declaration  and  agreement,  where  no  actual  fraud  enters 
into  the  transaction,  and  proceed  to  collect,  either  from  the  person 
receiving  the  stock  or  his  transferee,  the  unpaid  part  of  the  par  value, 
as  it  is  estopped  from  doing  so.**  But  this  is  not  necessarily  true 
under  all  circumstances.  It  is  not  true  under  statutony  or  constitu- 
tional provisions  in  some  jurisdictions,**  and  it  is  not  always  true 
where  all  the  stockholders  do  not  consent.*^    Where  it  was  not  in 


mainder  of  the  shares,  which  have 
been  surrendered  to  the  corporation 
by  the  stockholders,  and  thereby  purge 
the  corporation  of  the  fraud,  and  ren- 
der it  a  de  jure  corporate  body,  gtate 
v.  Webb,  110  AU.  214,  20  So.  462. 

•1  State  V.  Minnesota  Thresher  Mfg. 
Co.,  40  Minn.  213,  3  L.  B.  A.  510,  41 
N.   W.   1020. 

MSee  Chap.  37,  and  Chap.  51. 

tt  Minnesota  v.  Guaranty  Trust  Sb 
Safe-Deposit  Co.,  73  Fed.  914;  State 
V.  Farmers '  Loan  &  Trust  Co.,  81  Tez. 
530,  17  a  W.  60. 

H  Under  the  Minnesota  statute  pro- 
hibiting railroad  companies  from  sell- 
ing or  disposing  of  any  shares  of 
stock  until  the  same  are  fully  i>aid, 
or  issuing  any  stocks  or  bonds  ex- 
cept for  money,  labor  or  property 
actually  received,  and  declaring  all 
fictitious    increase    of    stock    or    in- 


debtedness void,  it  was  held  that  the 
purpose  was  to  protect  stockholders 
and  creditors,  and  that  the  3tate  had 
no  right  to  protect  their  private  rights 
by  a  suit  in  its  own  name  to  cancel 
stock  and  bonds  issued  in  violation 
of  the  statute,  and  to  enjoin  fore- 
closure of  a  mortgage  given  to  se- 
cure the  bonds.  Minnesota  v.  Guar- 
anty Trust  ft  Safe-Deposit  Co.,  73 
Fed.  914. 

Ml  Cook  on  Corporations,  {38. 

96  Morrow  v.  Nashville  Iron  ft  Steel 
Co.,  87  Tenn.  262,  3  L.  B.  A.  37,  10 
Am.  St.  Bep.  658,  10  8.  W.  495;  In 
re  Bailway  Time  Tables  Pub.  Co.,  71 
L.  T.  682.     See  infra,  this  section. 

97Melvin  v.  Lamar  Ins.  Co.,  80  HI. 
446,  22  Am.  Bep.  199;  Bobinson  v. 
Pittsburgh  ft  C.  B.  Co.,  32  Pa.  St. 
334,  72  Am.  Dec.  792.  See  {3585, 
infra,  also  Chap.  17,  supra,  as  to  sub- 
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legal  sense  issued,  it  will  not  bind  the  corporation  unless  it  comes  into 
the  hands  of  an  innocent  purchaser.^ 

It  is  undoubtedly  true,  however,  as  was  stated  in  a  former  section, 
that  where  a  corporation*  issues  watered  or  fictitiously  paid  up  stock, 
with  the  consent  of  all  the  stockholders,  and  when  there  is  no  charter, 
stati^ory  or  constitutional  provision  rendering  the  transaction  void,  the 
agreement  is  valid  and  binding  as  against  the  corporation,  and  it  can- 
not afterwards  repudiate  the  same  and  exclude  the  holders  of  the  stock, 
or  compel  them  to  pay  the  difference  between  the  par  value  of  the 
stock  and  what  has  been  paid  or  agreed  upon  as  full  payment.^  -  The 


scriptions  on  discriminating  eondi- 
tionB. 

NAs  to  stoek  not  in  legal  sense  is- 
sued, but  given  out  for  sale  and  ac- 
count, see  Cortelyou  v.  Imperial  Land 
Co,,  156  CaL  373,  104  Pae.  695. 

80  United  States.  Bcoville  v.  Thayer, 
105  U.  8.  143,  26  L.  Ed.  968;  Hallett 
v.  New  England  Boiler  Grate  Co., 
105  Fed.  217 ;  Harrison  v.  Union  Pac. 
By.  Co.,  13  Fed.  522;  Kenton  Furnace 
B.  B.  &  Mfg.  Co.  V.  McAlpin,  5  Fed. 
737.  Bee  also  Bickerson  BoUer-Mill 
Co.  V.  Farrell  Foundry  &  Machine  Co., 
75  Fed.  554. 

CaUfomla.  Smith  v.  Martin,  135 
Cal.  247,  67  Pae.  779;  Merchants'  Mut. 
Adjusting  Agency  y.  Davidson,  23  Oal. 
App.  274,  137  Pac.  1091;  California 
Trona  Co.  v.  Wilkinson,  20  Cal.  App. 
694,  130  Pac.   190. 

Oolorado.  Mouniain  Water  Wbrks 
Const.  Co.  v.  Holme,  49  Colo.  412,  113 
Pac.  501. 

HUboIs.  Parmelee  v.  Price,  208  Bl. 
544,  70  N.  E.  725;  Union  Mut.  Life 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97 
111.  537,  37  Am.  Bep.  129. 

IndlMia.  ,  Bent  v.  Underdown,  156 
Tnd.  516,  60  N.  E.  307;  Clow  v.  Brown, 
150  Ind.  185,  49  N.  E.  1057,  48  N.  E. 
1034;  Bruner  v.  Brown,  139  Ind.  600, 
38   N.   E.   318. 

Iowa.  Esgen  v.  Smith,  113  Iowa 
25,  84  N.  W.  954;  Callanan  v.  Wind- 
sor, 78  Iowa  193,  42  N.  W.  652. 

ICaryland.  Granite  Booflng  Co.  ▼. 
Michael,  54  Md.  65. 


Michigan.  See  Jones  v.  Green,  129 
Mieh.  203,  95  Am.  St.  Bep.  433,  88  N. 
W.  1047. 

lOnnasota.  FiAt  Nat.  Bank  of 
Deadwood  v.  Gustln  Minerva  Consol. 
Min.  Co.,  42  Minn.  327,  6  L.  B.  A.  676, 
18  Am.  St.  Bep.  510,  44  N.  W.  198. 

IfiawmrL  HUl  v.  Atoka  Coal  &  Min- 
ing  Co.,  124  Mo.  153,  32  S.  W.  Ill, 
25  S.  W.  926. 

New  Janwy.  Goodnow  y.  American 
Writing  Paper  Co.,  72  N.  J.  Eq.  645, 
66  Atl.  607;  Color  v.  Tacoma  Bail- 
road  &  Power  Co.,  64  N.  J.  Eq.  117, 
53  Atl.  680. 

Kaw  YoriL  Christensen  v.  Eno,  106 
N.  Y.  97,  60  Am.  Bep.  429,  12  N.  E. 
648;  Miller  v.  University  Magazine 
Co.,  10  Misc.  311,  30  N.  Y.  Supp.  969. 

PcniuqrlTaiila.  See  McDowell  v. 
Lindsay,  213  Pa.  591,  63  Atl.  130. 

Wlaconstn.  Whitehill  v.  Jacobs,  75 
Wis.  474,  44  N.  W.  630. 

Compare  New  Haven  Trust  Co.  v. 
Gaffney,  73  Coan.  480,  47  Atl.  760. 

The  corporation  issuing  stock  for 
property  a«  full  paid  is  estopped  to- 
wards the  stockholder  to  deny  it.  St. 
Louis  Charcoal  Co.  v.  Moore,  178  Mo. 
App.  692,  162  S.  W.  745. 

Even  if  anticipated  services  can- 
not be  the  basis  of  stock  issuance, 
the  corporation  having  received  them 
cannot  object.  Vineland  Grape  Juice 
Co.  V.  Chandler,  80  N.  J.  Eq.  437,  Ann. 
Cas.  1914  A  679,  85  Atl.  213. 

A  mining  corporation  was  organized 
with  dummy  directors  at  the  instance 
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corporation's  privies  in  estate  are  likewise  bonnd.^     This  is  true, 
whether  the  stock  was  issued  for  cash  or  property  at  a  discount,*  or 


of  the  corporate  promoters  and  was 
caused  to  purchase  certain  nuning 
claims  possessing  a  small  value  and 
to  issue  in  exchange  therefor  shares 
of  stock  having  par  value  immensely 
greater  than  the  value  of  the  claims. 
The  court  held  that  the  transaction 
could  not  be  rescinded  at  the  instance 
of  the  complainant  company  since  the 
promotei;?  constituted  all  the  stock- 
holders. The  court  said:  "Ordinarily, 
when  a  director  or  jpromoter  contracts 
to  sell  property  to  his  corporation, 
the  corporation  not  being  independ- 
ently represented,  it  may  rescind  the 
contract,  upon  the  theory,  of  course, 
that  the  relation  between  the  parties 
is  fiduciary  and  that  the  other  stock- 
holders and  subscribers  to  the  stock 
are  to  be  protected  against  an  abuse 
of  trust.  But  where  there  are  no  other 
stockholders  nor  subscribers,  there  is 
no  one  who  is  deceived,  no  stoek- 
holder  or  subscriber  who  is  defrauded, 
since  all  the  profit  put  into  one 
pocket  by  the  'faithless'  directors 
is  taken  out  of  their  other  pocket 
as  the  sole  stockholders."  Old  Do- 
minion Copper  Min.  Co.  v.  LewiflOhn, 
136  Fed.  915. 

At  the  time  a  corporation  was  or- 
ganized the  entire  capital  stock  was 
issued  to  promoters  as  full  paid.  The 
consideration  was,  in  fact,  little  more 
than  nominal.  One  of  the  promoters 
thereafter  donated  a  large  block  of 
his  stock  to  the  corporation  and  this 
stock  was  later  sold  under  authority 
of  the  tru3tees  and  the  respondent  ob- 
tained a  portion  thereof.  The  court 
said:  "Whatever  the  rights  of  cred- 
itors might  be  as  between  the  corpora- 
tion and  the  subscribers,  this  stock 
was  fully  paid  up  and  the  corpora- 
tion will  not  be  heard  to  gainsay  it. 
The  corporation  lawfully  became  the 
own^r  of  this  ^tock  and  had  a  right 


to  sell  or  reissue  it.  * '  Krisch  v.  Inter* 
state  Fisheries  Co.,  39  Wash.  381,  81 
Pac.  855. 

Where  the  rights  of  ereditorft  are 
not  involved,  officers  of  a  corporation 
organized  for  the  manufacture  of  a 
patented  article  of  purely  speculative 
value,  who  in  good  faith,  and  with  the 
assent  of  the  other  stockholders,  give 
their  time  and  means  in  developing 
the  business  of  the  corporation,  and 
placing  it  on  a  firm  basis,  in  consider- 
ation of  a  transfer  to  them  of  a 
'portion  of  nni3sued  stock  which  has 
no  present  marketable  value,  are  not 
liable  to  the  corporation  for  the  par 
value  of  the  stock.  Divine  v.  Uni- 
versal Sew.  Mach.  Motor  Attachment 
Co.  (Tenn.  Ch.  App.),  38  8.  W.  93. 

It  has  been  held  that  a  statute  pro- 
hibiting a  corporation  from  issuing 
stock  to  subscribers  for  less  than  the 
par  value  is  simply  to  render  any 
agreement  between  the  corporation 
and  its  stockholders  ineffective  to  re- 
lieve the  latter  from  full  liability  to 
creditors  of  the  corporation  to  the 
extent  <»f  the  par  value  of  the  stock, 
and  does  not  render  an  issue  of  stock 
for  less  than  par  illegal  for  other  pur- 
posls.  Barcus  v.  Gates,  89  Fed.  783, 
construing  the  Virginia  statute. 

Selling  a  mining  claim  to  a  corpora- 
tion for  its  stock  at  a  valuation 
adopted  by  themselves,  they  also  com- 
prising it,  is  binding  if  there  are  no 
creditors  prejudiced  by  it.  Qold  Ridge 
Mining  &  Development  Co.  v.  Bice, 
77  Wash.  384,  137  Pac.  1001. 

1  Sufficiency  of  consideration  cannot 
be  questioned  by  one  who  is  merely 
successor  in  title  to  the  corporate 
property.  Lindsey  v.  Pasco  Power  & 
Water  Co.,  203  Fed.  251. 

tScoville  V.  Thayer,  105  TT.  8.  14S> 
26  L.  Ed.  968;  Kenton  Furnace  B.  B. 
&  Mfg.  Co.  V.  McAlpin,  5  Fed.  737; 
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for  property  taken  at  an  overvalaation,^  or  gratuitously.^  An  agree- 
ment by  which  a  eorp<Hrat]Qn,  with  the  consent  of  all  the  stockholders, 
and  without  prejudice  to  creditors,  treats  stock  as  full  paid  in  consid- 
eration of  the  surrender  by  the  stockholders  to  it  of  dividends  de- 
clared, or  of  accumulated  profits  and  increased  value  of  its  property, 
is  binding  upon  the  corporation.^  The  holdet^  of  such  stock  have 
full  standing  to  maintain  a  stockholders'  suit  where  the  corporation 
will  not  or  cannot  sue.* 

In  some  jurisdictions  the  general  doctrine  that  an  agreement  by 
which  a  corporation  issues  or  agrees  to  issue  stock  as  full  paid  upon 
payment  in  part  only,  in  money,  or  in  property,  labor  at  services, 


HIU  V.  Atoka  Coal  &  Miniiis  Co.,  124 
Mo.  153,  32  8.  W.  Ill,  25  S.  W.  926 ; 
Barr  v.  New  York,  L.  E.  &  W.  E.  Co., 
125  N.  Y.  263,  26  N.  E.  145. 

After  certifying  that  the  -entire 
stoek  was  iuned  for  property  it  em* 
not  take  baek  the  stoek  and  contra- 
dict such  certificate.  Dickerson  v.  Ap- 
pleton,  123  N.  Y.  App.  Div.  903,  108 
N.  Y.  8upp.  293,  aff'd  195  N.  Y.  507, 
88  N.  E.  1117. 

t  miited  States.  Northern  Tmst  Co. 
V.  Colombia  Straw  Paper  Co.,  75  Fed. 
936y  aff'd  Dickennan  v.  Northern 
Trust  Co.,  80  Fed.  450. 

Alabama.  Nicrosi  v.  Irvine,  102 
Ala.  648,  48  Am.  St.  Bep.  92,  15  8o. 
429. 

Ooloiaao.  Arapahoe  Cattle  ft  lisnd 
Co.  v.  Stevens,  13  Colo.  534,  22  Pae. 
823. 

Indlaoa.  Bmner  v.  Brown,  139  Ind. 
600,  38  N.  E.  318. 

Mtsaonil  Woolf  oik  v.  Jannary,  131 
Mo.  620,  33  8.  W.  432. 

Kew  York.  Barr  v.  New  York,  L. 
E.  Sb  W.  B.  Co.,  125  N.  Y.  263,  26  N.  E. 
145. 

WiaconsiiL  Wells  v.  Green  Bay  Sb 
M.  Canal  Co.,  90  Wis.  442,  64^N.  W. 
69;  Whitehill  v.  Jacobs,  75  Wis.  474, 
44  N.  W.  630. 

In  Hisgins  v.  Lansingh,  154  HI.  301, 
40  N.  E.  362,  the  owner  of  an  equity 
of  redemption  in  land  mortgaged  be- 


yond its  valne  assigned  it  for  the  bene- 
fit of  creditors,  and  afterwards,  with 
their  co-operation,  organized  a  ceme- 
tery corporation,  and  eansed  the  land 
to  be  conveyed  to  it,  the  company 
assuming  payment  of  the  mortgage, 
and  issuing  all  its  stock  to  the  vendor 
and  persons  whom  he  named.  It  was 
held  that,  notwithstanding  the  amount 
of  the  mortgage  exceeded  the  value  of 
the  land,  the  issue  of  the  stock  in 
exchange  for  the  equity  of  redemp- 
tion was  not  without  consideration, 
and  was  valid  as  against  the  corpora- 
tion it3elf,  and  those  of  its  stock- 
holders and  creditors  who  had  notice 
of  the  transaction  when  their  rights 
were  acquired. 

4ChristenBen  v.  Eno,  106  N.  Y.  97, 
60  Am.  Bep.  429,  12  N.  £.  648,  as  to 
which  see  §  3520,  supra. 

ft  Kenton  Furnace  B.  B.  &  Mfg.  Co. 
V.  McAIpin,  5  Fed^  737;  ?ryger  v. 
Andrews,  65  Mich.  405,  35  N.  W.  245. 
See  §3523,  supra. 

6  Bonus  stock  issued  with  bonds  or 
stoek  issued  against  overvalued  prop- 
erty may  be  valid  as  against  the  cor- 
poration, in  the  absence  of  fraud;  and 
holders  may  maintain  a  stockholders' 
suit.  Shaw  v.  Staight,  107  Minn.  152, 
20  L.  B.  A.  (N.  8.)  1077,  119  N.  W. 
951;  Arnold  v.  Searing,  73  N.  J.  £q. 
262,  67  Atl.  831. 
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or  by  which  it  issues  stock  as  a  gratQity,  is  binding  as  between  the 
corporation  and  the  stockholders,  so  that  the  corporation  cannot 
repudiate  the  agreement  and  recover  from  the  stockholders  as  upon 
unpaid  subscriptions^  is  rendered  inapplicable  by  express  charter, 
constitutional  or  statutory  provisions.^ 

It  has  been  held  that  the  doctrine  does  not  apply  to  subscriptions 
preliminary  to  the  organization  of  a  corporation,  where  the  charter 
or  law,  for  the  protection  of  the  public,  and  on  grounds  of  public 
policy,  requires  that  the  capital  stock  of  the  corporation  shall  be  sub- 
scribed in  good  faith  as  a  condition  precedent  to  the  right  to  organize 
and  commence  business,  and  that  the  stock  shall  be  paid  in  full  at 
its  par  value,  and  that,  in  such  a  case,  any  agreement  or  stipulation 
that  subscribers  shall  not  be  required  to  pay  the  full  amount  of  their 
subscriptions,  or  that  the  amount  paid  shall  be  returned  to  them  di- 
rectly or  indirectly,  is  not  only  ultra  vires,  but  is  contrary  to  public 
policy  and  void,  as  a  fraud  upon  the  law,  and  it  cannot  be  set  up 
by  the  subscribers,  after  they  have  become  stockholders,  in  an  action 
by  the  corporation  itself  to  recover  the  full  amount  of  the  subscrip- 
tions.* It  was  held,  therefore,  in  a  late  Tennessee  case,  that  a  stipula- 
tion in  the  contracts  with  the  subscribers  to  the  initiatory  or  organiza- 
tion stock  of  a  manufacturing  corporation,  which  was  required  by 
the  statutes  of  the  state  to  be  paid  in  full  at  its  x>ar  value,  by  which 
the  corporation  agreed  to  issue  to  the  subscribers,  in  addition  to  their 
shares  of  stock,  interest  bearing  bonds  to  the  full  amount  of  their  sub- 
scriptions, secured  by  a  first  mortgage  on  its  plant,  was  ultra  vires, 
without  consideration,  and  void  as  against  the  public  policy  of  the 
state,  not  only  as  against  creditors,  but  also  as  between  the  corpora- 
tion and  the  subscribers,  and  that  the  failure  of  the  company  to  carry 
'  out  the  illegal  stipulation  could  not  be  set  up  by  subscribers  as  releasing 
them  from  liability  on  their  subscriptions.* 

In  England,  where  it  is  provided  by  statute  that  '*  every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  un- 
less the  same  shall  have  been  otherwise  determined  by  a  contract  duly 
made  in  writing,"  it  is  held  that  an  agreement  to  issue  shares  for  eash 
at  a  discount,  without  such  a  contract,  is  not  merely  ultra  vires,  but 
illegal,  because  contrary  to  the  prohibition  of  the  statute.    Where  the 

7  Bee  references  to  statutes  and  ex*         •  Morrow  v.  NashvOle  Iron  ft  Steel 
cerpts  from  them,  §  3525  et  seq.,  supra.      Co.,  87  Tenn.  262,  3  L.  B.  A.  37,  10 

•  Morrow  v.  Nashville  Iron  ft  Steel      Am.  St.  Bep.  658,  10  8.  W.  495. 
Co.,  87  Tenn.  262^  3  L.  B.  A.  37, 10  Am. 
St.  Bep.  658,  10  S.  W.  495. 
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shares,  are  issued,  however,  the  issue  is  not  illegal  and  void,  but  the 
agreement  by  which  they  are  paid  for  at  less  than  par  is  so,  and  the 
holders  may  be  eompelled  to  pay  for  the  shares  in  full,  not  only  for 
the  purpose  of  paying  creditors,  but  also  for  the  purpose  of  adjusting 
the  rights  of  the  stockholders  inter  se,  on  a  winding  up  of  the  cor- 
poration.*® 

In  some  of  the  states,  under  the  constitutional  or  statutory  pro- 
vision that  no  corporation  shall  issue  stock  except  for  money  paid, 
labor  done  or  property  actually  received,  and  that  all  fictitious  in- 
crease of  stock  shall  be  void,  it  is  held  that  certificates  of  stock  issued 
in  violation  of  the  prohibition,  and  which  are  altogether  fictitious, 
nothing  being  paid  on  them,  are  absolutely  null  and  void,  even  as  be- 
tween the  parties,  and  that  they  do  not  make  the  persons  to  whom 
they  are  issued  stockholders,  or  confer  any  rights  or  impose  any  liabil- 
ities upon  them  as  such.*^  Thus,  in  Wisconsin,  where  it  is  provided 
in  effect  that  no  corporation  shall  issue  stock  except  at  its  par  value 
for  money,  labor  or  property  estimated  at  its  true  money  value,  and 
actually  r'eceived,  and  that  all  fictitious  increase  of  stock  shall  be  void, 
it  was  held  that  a  certificate  of  stock  issued  gratuitously  was  abso- 
lutely void,  and  did  not  make  the  holder  a  stockholder,  so  as  to  give, 
him  a  standlhg  to  sue  as  such  on  behalf  of  the  corporation  to  compel 
a  creditor  to  return  bonds  illegally  issued  to  him.^'  There  was  a  like 
decision  in  Colorado  under  a  similar  provision,  where  a  certificate  of 
stock  was  issued  without  any  consideration.** 

Where  certificates  of  stock  are  not  altogether  fictitious,  but  merely 
in  excess  of  the  amount  paid  in,  as  where  they  represent  shares  fully 
paid  for,  and  also  additional  shares,  for  which  no  consideration  has 
been  paid,  «o  that  they  are  fictitious  as  to  the  latter  only,  they  are  void, 
not  altogether,  but  only  as  to  the  shares  not  paid  for.** 

When  property  is  conveyed  to  a  corporation  in  payment  for  stock, 
and  certificates  issued  to  the  subscribers  or  purchasers,  the  fact  that 


10  In  re  Bailway  Time  Tables  Pub. 
Co.,  [1895]  1  Ch.  225,  aff 'd  Welton  v. 
Saffery,  [1897]  App.  Cas.  299.  See 
also  In  re  Weymouth  &  C.  I.  Steam 
Packet  Co.,  [1891]  1  Ch.  66;.  In  re 
Almada  &  Tirito  Co.,  38  (CJh.  Div.  415. 

llBeitman  v.  Steiner,  98  Ala.  241, 
13  So.  87;  Kellerman  v.  Maier,  116 
Cal.  416,  48  Pac.  377;  Jefferson  v. 
Hewitt,  103  Cal.  624,  37  Pac.  638; 
Arkansas  Eiver  Land,  Town  &  Canal 
Co.  v.  Farmers'  Loan  &  Trust  Co.,  13 


Colo.  587,  22  Pac.  954;  Hinckley  v. 
Pfister,  83  Wis.  64,  53  N.  W.  21; 
Clarke  v.  Lincoln  Lumber  Co.,  59  Wis. 
655,  18  N.  W.  492. 

IS  Hinckley  v.  Pfister,  83  Wis.  64, 
53  N.  W.  21. 

IS  Arkansas  River  Land,  Town  ft 
Caniil  Co.  V.  Farmers'  Loan  &  Trust 
Co.,  13  Colo.  587,  22  Pac.  954. 

14Beitmai|  y.  Steiner,  98  Ala.  241, 
13  So.  87. 
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the  property  is  overvalued  does  not  render  the  transaction  void,  even 
when  there  is  a  constitutional  or  statutory  provision  that  no  corpora- 
tion shall  issue  stock  except  at  its  par  value,  for  money,  labor  or  prop- 
erty estimated  at  its  true  value  and  actually  received,  and  that  all 
fictitious  increase  of  stock  shall  be  void.  As  between  the  corporation 
and  its  stockholders,  it  cannot  be  claimed  that  the  property  conveyed 
to  them  by  it  in  payment  for  their  stock  was  not  a  sufficient  consid- 
eration." 

So  long  as  an  ultra  vires  or  ille^l  contract  by  a  corporation  to  issue 
stock  at  a  discount,  or  for  property  or  services  to  be  taken  at  an  over- 
valuation, is  wholly  executory,  it  is  void,  and  it  cannot  be  enforced 
either  by  or  against  the  corporation,  either  at  law  or  in  equity.  The 
parties  to  such  a  contract  are  in  pari  delicto.**  A  corporation  cannot 
be  compelled  by  mandamus  to  issue  stock  at  less  than  its  par  value,  in 


MNicrosi  v.  Irvine,- 102  Ala.  648, 
48  Am.  St.  Bep.  92,  15  So.  429;  WelU 
V.  Green  Bay  &  H.  Canal  Co.,  90  Wis. 
442,  64  N.  W.  69;  WhitehiU  v.  Jacobs, 
75  Wis.  474,  44  N.  W.  630.  And  see 
Arapahoe  Cattle  &  Land  Co.  v. 
Stevens,  13  Colo.  534,  22  Pac.  823; 
Woolfolk  V.  January,  131  Mo.  620,  33 
S.  W.  432.  But  see  Texas  cases, 
§  3567,  supra,  holding  such  stock  void. 

16  Alabama.  Williams  v.  £van3,  87 
Ala.  725,  6  L.  R.  A.  218,  6  So.  702. 

Mbmeaota.  See  Rogers  v.  Gross, 
67  Minn.  224,  69  N.  W.  894. 

Missouri.  Garrett  v.  Kansas  City 
Coal  Min.  Co.,  113  Mo.  330,  35  Am. 
St.  Rep.  713,  20  S.  W.  965. 

Hew  Jersey.  Edgerton  v.  Electric 
Improvement  &  Construction  Co.,  50 
N.  J.  Eq.  354,  24  Atl.  540. 

New  York.  Zelaya  Min.  Co.  v. 
Meyer,  28  N.  Y.  St.  Rep.  759,  8  N.  Y. 
Supp.  487. 

WisconstiL  Clarke  v.  Lincoln  Lum- 
ber Co.,.  59  Wi3.  655,  18  N.  W.  492. 

Englii-ril.  See  West  ComwaU  Ry. 
Co.  v.  Mowatt,  12  Jur.  407. 

Compare  Otter  v.  Brevoort  Petro- 
leum Co.,  50  Barb.  (N.  Y.)  247. 

Const,  art.  IX,  §39,  is  prohibitive 
of  fictitious  issues  and  binds  the  cor- 
poration  towards  its   stockholders  as 


well  as  they  towards  creditors.  An 
executory  agreement  for  such  an  issue 
is  not  enforceable.  Webster  v.  Web- 
ster Refining  Co.  of  Okmulgee,  36 
Okla.  168,  47  L.  R.  A.  (N.  S.)  697,  128 
Pac.  261. 

A  party  to  a  contract  by  which  a 
large  amount  of  paid  up  capital  stock 
in  a  corporation,  to  be  organized  for 
the  development  of  certain  lands,  is 
to  be  issued  to  him  in  exchange  for 
his  equitable  rights  in  optionsi  on  such 
lands,  and  for  his  services  in  promot- 
ing the  eorx>oration,  cannot  sue  in 
equity  tOfjen force  the  contract,  where 
it  appears  that  his  interest  in  the 
lands  and  his  services,  when  taken 
together,  are  not  a  fair  equivalent  for 
the  face  value  of  the  stock  which  he 
is  to  receive,  and  where  the  issue  of 
the  stock  under  such  circumstances 
contravenes  the  express  provisions  of 
the  constitution  and  statutes  of  the 
state,  as  well  as  the  general  policy 
of  the  law,  requiring  that  the  sub- 
scribers to  corporate  ^tock  shaU  pay 
in  money  or  money's  worth.  Garrett 
y.  Kansas  City  Coal  Min.  Co.,  113 
Mo.  330,  35  Am.  St.  Rep.  713,  20  S.  W. 
965. 

Nonebforceability  aa  against  sub- 
Btriber  or  purchasers,  see  §  3584,  infra. 
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pursuance  of  a  vote  of  the  stockholders,  but  in  violation  of  law.^'' 
A  corporation  cannot  maintain  an  action  on  a  note  given  in  pay- 
ment of  a  subscription  for  stocky  where  the  only  consideration  for  the 
note  is  an  agreement  to  iserne  stock  at  the  rate  of  two  dollars  of  stock 
for  every  dollar  to  be  paid,  in  violation  of  a  statutory  or  constitutional 
provision,  and  the  stock  has  not  yet  been  issued.  As  the  agreement  is 
void,  the  note  is  without  consideration,  as  well  as  illegal.**  Texas  rep- 
resents, perhaps,  the  extreme  to  which  this  has  been  carried  under  a 
statute  of  this  type.  It  is  there  held  not  only  that  stock  issued  for 
promissory  notes  is  void,  but  that  the  notes  also  are  void,  they  not  being 
regarded  as  property  within  the  statute.** 

A  subscriber  for  stock  under  an  agreement  which  is  illegal  and 
void  because  it  is  in  violation  of  a  statutory  or  constitutional  provi- 
sion acquires  no  rights,  by  virtue  of  his  subscription,  which  he  can 
assign,  so  as  to  entitle  him  to  maintain  an  action  against  the  assignee 
upon  an  executory  contract  to  pay  for  the  rights  assigned.**  An  issue 
malum  prohibitum,  and  hence  void,  may,  as  against  the  corporation, 
give  the  purchaser  or  subscriber  a  cause  of  action  to  recover  the  money 
paid.** 

If  the  directors  or  managing  officers  of  a  corporation  issue  its  stock 
fraudulently  or  without  authority  for  less  than  its  par  value  in  money 
or  property,  the  corporation  may  undoubtedly  hold  them  liable  in 
damages,  and  if  it  has  been  issued  to  themselves,  it  may  compel  them 
to  surrender  or  return  the  same  or  account  for  its  value,  unless  it  is 
barred  by  laches  or  ratification.  Even  when  the  stock  is  issued  to 
third  persons,  it  may  sue  to  cancel  the  same  or  recover  the  full  value, 
unless  they  are  bona  fide  holders.** 

17  Morton  v.  Timken,  48  N.  J.  L.  was  illegal  and  void,  and  that  the 
87,  2  Atl.  788.  note  therefor  was  without  con^idera- 

18  Alabama  Nat.  Bank  v.  Halsey,  tion,  and  void,  and  the  assignees  there- 
109  Ala.  196,  19  So.  522.  Compare  of  (the  note  being  non -negotiable) 
Pacific  Truj9t  Go.  v.  Dorsey,  72  Cal.  could  not  recover  upon  it.  Jefferson 
55,  12  Pac.  49;  First  Nat,  Bank  of  v.  Hewitt,  103  Cal.  624,  37  Pac.  638. 
Baldwinsville  v.  Cornell,  8  N.  T.  App.  19  Bee  §  3567,  supra. 

Div.  427,  40  N.  Y.  Supp.  850.  »0  Williams  v.  Evans,  87  Ala.   725, 

In  California,  under  a  statutory  pro-  6  L.  B.  A.  218,  6  So.  702. 
hibition  against  the  issue  of  stock  ex-  81  See  §  3584,  infra, 
cept  for  money  paid,  labor  done  or  As  to  the  rights  of  subscribers  pay- 
property  actually  received,  it  was  held  ing  money  under  fraudulent  or  illegal 
that  a  certificate  of  stock  of  a  rail-  contracts  of  subscription   in  general, 
road  company  issued  upon  payment  by  see  Chap.  17,  supra, 
a  note  conditioned  upon  the  comple-  MSee  Chaps.  42  and  43,  supra, 
tion  of  the  road  within  a  given  time 
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Under  statutes  providing  that  stock  may  not  be  sold  by  corporations 
at  less  than  par,  and  that  officers  participating  in  an  iaauanoe  below 
par  shall  be  deemed  subject  to  penalty,  the  court  held  that  the  statutes 
were  not  to  be  regarded  as  declaring  any  general  public  policy  but  as 
enactments  of  regulations  governing  corporations  to  protect  stock- 
holders and  corporate  creditors.  It  held,  further,  accordingly,  that 
for  a  violation  of  these  statutes  the  attendant  penalties,  where  the 
contract  had  been  executed,  were  such  only  as  the  statute  prescribed.** 

§  3584.  —  Effect  as  against  subscribers  or  purchasers.     In  the 

absence  of  some  special  statutory  or  constitutional  provision,  an  agree- 
ment between  a  corporation  and  the  subscribers  for  or  purchasers  of 
its  stock,  under  which  the  stock  is  issued  at  less  than  par,  or  for  prop- 
erty taken  at  an  overvaluation,  with  the  understanding  that  it  shall 
be  regarded*  as  full  paid,  is  binding  as  between  the  parties  thereto,  not 
only  as  against  the  corporation,**  but  also  as  against  the. subscribers  or 
purchasers,**  although  invalid  as  against  dissenting  stockholders  *•  and 
subsequent  bona  fide  creditors.*'  As  to  such  valid,  though  inflated, 
stock  the  holders  cannot  require  application  of  earnings  until  the 
water  is  overcome  by  the  earnings.** 

In  some  jurisdictions,  however,  as  we  have  seen,  under  the  con- 
stitutional or  statutory  provision  that  no  corporation  shall  issue  stock 
except  for  money  paid,  labor  done  or  property  actually  received,  and 
that  all  fictitious  increase  of  stock  shall  be  void,  or  other  provisions 
on  the  subject,  it  is  held  that  certificates  issued  in  violation  of  the 
prohibition,  and  which  are  fictitious,  are  absolutely  void,  and  do  not 


UHallett  V.  New  England  Boiler- 
Grate  Co.,  105  Fed.  217. 

MSee  preceding  section. 

«•  Scoville  V.  Thayer,  105  U.  S.  143, 
26  L.  Ed.  968 ;  Bniner  v.  Brown,  139 
Ind.  600,  38  N.  E.  318;  Gallanan  v. 
Windsor,  78  Iowa  193,  42  N.  W.  652; 
y^alburn  v.  Ohenault,  43  Kan.  352,  23 
Pac.   657. 

Evidence  held  insufficient  to  show 
breach  of  agreement  to  incorporate  in 
that  the  corporation  capitalized  the 
properties  twice  as  high  as  agreed  and 
thereby  defaced  value  of  the  stock. 
Carter  v.  Tucker,  138  Ky.  34,  127  S. 
W.    498. 

They  cannot  attack  stock  issued  as 
fully  paid  even  though  issued  to  one 
as  trustee  to  distriObute  to  old  corpo- 


ration whose  property  was  taken  over. 
O'Dea  V.  Hollywood  Cemetery  Ass'n, 
154  Cal.  53,  97  Pac.  1. 

Wlien  issued  on  a  legal  considera- 
tion an  attempted  cancellation  is  a 
nullity  as  against  them.  Htzpatrick 
V.  O'Neill,  43  Hont.  552,  Ann.  Gas. 
1912  G  296,  118  Pac.  273. 

86  See  §  3585,  infra. 

87  See  §  3589  et  seq.,  infra. 

M  It  is  not  o4>ligatory  on  a  corpora- 
tion which  issued  stock  against  over- 
valued  plants  entering  into  a  consoli- 
dation to  forbear  dividends  until  such 
time  as  the  accumulated  earnings  will 
extinguish  the  inflated  value.  Good- 
now  V.  American  Writing  Paper  Co^ 
72  N.  J.  Eq.  645,  66  Aa  607. 
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make  the  penons  to  whcun  they  are  iasaed  stockholders^  or  eonfer  upon 
than  any  li^ts  whatever,  and  any  promiae  made  by  them  in  considera- 
tion  of  the  iasue  of  aodi  a  certificate  is  without  consideration  and  void.** 
The  Texas  doctrine  on  this  sabject  that  both  notes  and  stock  issued 
thereon  are  void,  and  that  notes  are  not  ''property/^  has  been  treated 
in  an  earlier  section  depending  particularly  on  the  e<mstruction  given 
to  the  statute.^  Such  stock  or  notes  may  be  cancelled  at  suit  of  the 
hdlder  ^  unless  the  parties  are  in  equal  wrong.^  Overvaluation,  unless 
intentionally  fraudulent,  will  not  enable  the  taker  to  cancel  under  the 
West  Virginia  statute.^  The  corx>oration  can  have  cancellation  of 
snch  stock  and  the  holder,  who  paid  nothing,  cannot  for  lack  of  preju- 
dice plead  laches  to  such  a  suit.** 

The  nature  of  a  contract  of  subscription,  as  distinguished  from  other 
contracts  related  to  stock  and  from  the  liabilities  incident  to  stock- 
holdings, must  be  here  mentioned.*^ 


itSee  §13525-3575,  sapra,  mnd  see 
also  Beitman  v.  Steiner,  98  Ala.  241, 
13  6o.  87;  Kellerman  v.  Maier,  116 
Cal.  416,  48  Pae.  377;  Jefferson  ▼. 
Hewitt,  103  CaL  624,  37  Pae.  638; 
Arkanaas  Biver  Land,  Town  ft  Canal 
Co.  V.  Farmers'  Loan  ft  Tnut  Co.,  13 
Colo.  587,  22  Pac.  954;  Hinckley  ▼. 
Pfister,  83  Wia.  64,  53  N.  W.  21; 
Clarke  v.  Lincoln  Lumber  Co.,  59  Wis. 
655,  18  N.  W.  492. 

An  agreement  with  subscribers  that, 
for  every  share  paid  for,  two  or 
more  shares  shall  be  issued,  is  void  un- 
der the  Minnesota  statute,  §  3548, 
supra,  and  not  enforceable  as  between 
the  subscribers,  and  no  equitable 
rights  in  their  favor  ckn  arise  out  of 
it.  Bogers  v.  Gross,  67  Minn.  224,  69 
N.  W.  894. 

The  taker  of  a  certificate  not  legally 
paid  for  is  estopped  to  defeat  his  note 
for  the  subscription  price  on  the 
ground  that  stock  could  not  issue 
8 gainst  notes.  Sehiller  Piano  Co.  ▼• 
Hyde,  —  S.  D.  — ,  162  N.  W.  937. 

MSee  13567,  supra. 

Stock  of  an  insurance  company  is* 
sued  when  there  was  outstanding  a 
note  and  moitgage  for  part  of  the  sub- 
scription price  is  void;  and  the  rule  is 
n<yt  evaded  by  having  another  "  or- 


ganisation'' eorporation  make  ad- 
vances of  such  balance  to  the  issuing 
corporation,  of  which  the  subscriber 
had  no  knowledge,  and  did  not  ratify. 
General  Bonding  ft  Casualty  Ins.  Co.  v. 
Mosely,  —  Tex.  Civ.  App.  — ,  174  S. 
W.  1031. 

31  Subscriber  may  cancel  notes 
where  stock  is  void.  General  Bonding 
ft  Casualty  Ins.  Co.  v.  Mosely,  —  Tex. 
Civ.  App.  — ,  174  S.  W.  1031. 

38  Where  the  stock  issue  and  the 
note  are  void  and  a  suit  for  cancella- 
tion and  refund  of  payments  is  met  by 
a  cross-complaint  for  enforcement,  the 
<court  will  leave  the  parties  in  pari 
delicto  where  it  finds  them.  General 
Bonding  ft  Casualty  Ins.  Co.  v.  Mosely, 
—  Tex.  Civ.  App.  — ,  174  S.  W.  1031. 

as  Southwestern  Portland  Cement 
Co.  V.  Latta  ft  Happer,  —  Tex.  Civ. 
App.  — ,  193  8.  W.  1115. 

•4  The  holder  of  void  overvalued 
stock  cannot  plead  laches  as  a  bar  to 
cancellation  where  having  paid  noth- 
ing and  having  received  large  divi- 
dends, he  is  not  prejudiced.  Tooker  v. 
National  Sugar  Refining  Co.  of  New 
Jersey,  80  N.  J.  Eq.  305,  84  Atl.  10. 

W  See  the  distinctions  made  in  Chap. 
17,  supra. 

A  contract  to  do  work  and  take  full 
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So  long  as  an  ultra  vires  or  illegal  contract  for  the  issue  of  watered 
stock  is  executory,  the  corporation  cannot  enforce  it  against  the  sub- 
scribers or  purchasers,  either  by  a  suit  in  equity  or  by  an  action  at 
law,  for  no  action  will  lie  to  enf oree  an  executory  ultra  vires  or  illegal 
contract,'*  no  more  than  they  could  enforce  it  against  the  corporation.*^ 

In  another  chapter  it  has  been  shown  that  a  subscription  on  special 
terms  violative  of  the  statutes  may  be  sustained  and  the  illegal  con- 
ditions disregarded.^  So  the  subscription  may  be  valid  and  binding 
on  the  subscriber  notwithstanding  a  gift  of  stock  to  him  was  also 
attempted.**  When  creditors  are  involved  another  set  of  rfghts  inter- 
venes,^ and  under  the  rule  that  acceptance  of  stock  implies  a  sub- 
scription, the  portion  representing  overvaluation  cannot  be  released 
to  evade  liability  towards  creditors.*^ 


paid  stock  in  payment  is  not  a  snlb- 
ecription  to  stock;  and  the  taker  is  not 
lia/ble  unless  it  appears  that  he  took 
the  stock  without  paying  value  for  it, 
eo  that  an  implied  promise  would  arise 
to  do  so.  Bostwick  v.  Young,  118  N. 
Y,  App.  Biv.  490,  103  N.  Y.  Supp.  607, 
aff  M  194  N.  Y.  516,  87  N.  E.  1115. 

86  Alabama.  Knox  v.  Ohildersburg 
Land  Co.,  86  Ala.  180,  5  Soi.  578. 

Mlmiaaota.  Bogers  v.  Gross,  67 
Minn.  224,  69  N,  W.  894. 

Missouri.  Garrett  v.  Kansas  City 
Coal  Min.  Co.,  113  Mo.  330,  35  Am.  St. 
Bep,  713,  20  S.  W.  965. 

New  Jersey.  Morton  v.  Timken,  48 
N.  J.  L.  87,  2  Atl.  783;  Edgerton  v. 
Electric  Improvement  &  Construction 
Co.,  50  N.  J.  Eq.  354,  24  Atl.  540. 

New  York.  Zelayvt  Min.  Co.  v. 
Meyer,  28  N.  Y.  St.  Rep.  759,  8  N.  Y. 
Supp.  487. 

Wisconsin.  Clarke  v.  Lincoln  Lum- 
ber Co.,  59  Wis.  666,  18  N.  W.  492. 

England.  West  Cornwall  By.  Co.  v. 
Mowatt,  12  Jur.  407.  See  also  f  §  3579- 
3581,  supra. 

Where  there  has*  been  no  finding  by 
the  directors  as  to  the  value  of  the 
property  to  be  exchanged  for  stock, 
and  it  is  less  in  value  than  par,  an 
executory  contract  for  the  exchange  is 
not  enforceable.    Ecuadorian  Ase'n  v. 


Ecuador  Co.,  71  N.  J.  Eq.  757,  65  Atl. 
1061. 

87  See  §3583,  supra. 

SSSee  Chap.  17,  supra. 

OOne  who  subscribed  the  half  nec- 
essary to  organize  and  was  also  voted 
a  sum  equal  to  three-fifths  of  the  au- 
thorized issue  as  a  gift  was  to  be  re- 
garded as  a  subscriber  of  the  former 
sum.  McAllister  v.  American  Hospital 
Ass'n,  62  Ore.  530,  125  Pac.  286. 

6hares  issued  with  deeign  to  be  a 
bonus  may  be  affirmed  as  valid  and  the 
subscription  price  recovered.  White- 
water Tile  &  Pressed  Brick  Mfg.  Co. 
V.  Baker,  142  Wis.  420,  125  N.  W.  984. 

40  See  9  3589  et  seq.,  infra. 

41  The  persons  who  accept  stock 
fraudulently  and  invalidly  issued  are 
Uable  to  creditors  as  if  they  had  sub- 
scribed without  paying.  Enright  v. 
Heekscher,  240  Fed.  863.  And  they 
cannot  be  released  to  the  prejudice  of 
creditors  by  release  of  all  overvalue 
by  surrendering  the  corresponding 
part  of  the  shares.    Id. 

Acceptance  of  stock  is  equivalent  to 
subscription.  Bavies  v.  Ball,  64  Wash. 
292,  Ann.  Gas.  1914  B  750,  116  Pac. 
833. 

Such  an  implied  subscription,  is  not 
based  on  the  doctrine  of  ratification  of 
an  invalid  issue.    Holcombe  v.  Trenton 
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When  it  is  a  eontraet  executed  so  far  as  to  pay  for  or  to  issue  the 
stock  a  different  question  arises.  In  England  there  is  a  eonfflict 
in  the  decisions  as  to  whether  a  person  to  whom  stock  has  been  ille- 
gally issued  at  a  discount  may  repudiate  his  subscription  and  re- 
cover what  he  has  paid.^  In  Iowa  it  has  been  held,  applying  the 
so-called  Blue  Sky  Law,  that  stock  issued  without  leave  of  the 
official  body  was  thereby  represented  by  the  officers  to  be  stock 
paid  in  full,  and  that  the  purchaser  could  recover  from  the  cor- 
poration what  he  paid  for  it.^  A  similar  redress  was  regarded  proi)er 
in  federal  courts  where  the  stock  was  void  under  the  statutes.^  In 
Wisconsin  it  has  been  held  that,  since  the  transaction  is  illegal,  and 
the  parties  in  pari  delicto,  such  an  action  will  not  lie,  but  the  courts 
will  leave  the  parties  where  they  have  placed  themselves.  According 
to  this  doctrine,  although  the  certificate  of  stock  issued  to  a  subscriber 
or  purchaser  in  violation  of  a  statutory  or  constitutional  prohibition 
is  void,  and  confers  no  rights  upon  him  as  against  the  corporation,  he 
cannot  maintain  an  action  against  it  to  recover  what  he  has  paid 
therefor.^  It  has  been  suggested  that  ignorance  of  foreign  law  in 
this  respect  is  a  mistake  of  fact,  and  that  recovery  as  of  money  paid 
under  mistake  is  allowable,  the  stock  being  that  of  a  foreign  c(Hrpora* 
tion,^  but  this  seems  to  be  unsound  reasoning,  since  with  respect  to  the 


White  City  Co.,  80  N.  J.  Bq.  122,  82 
Atl.  618,  aff 'd  82  N.  J.  £q.  364,  91  AtL 
1069. 

4S8ee  In  re  Bailway  Time  Tables 
Tub.  Co.,  42  Ch.  Div.  98;  In  re  Almada 
&  Tirito  Co.,  38  Ch.  Biv.  415;  In  re 
Midland  Blec.  Light  &  Power  Co.,  60 
L.  T.  666;  In  re  Zoedone  Co.,  60  L.  T. 
383. 

48Syke8  V.  Pure  Food  Cider  Co.,  157 
Iowa  601,  138  N.  W.  554. 

44  Under  a  statute  prohibiting  sale 
of  stoek  at  less  than  par,  and  provid- 
ing that  certificates  issued  for  less 
than  par  should  be  deemed  void,  the 
federal  court  held  that  while  an  exec- 
utory contract  in  violation  of  the 
statutes  could  not  be  enforced,  that 
where  stock  had  been  purchased  and 
paid  for  by  a  nonresident  of  the  state 
at  less  than  par,  the  nonresident  hav- 
ing acted  in  good  faith  and  having 
received  his  certificate  of  stock  with- 
out knowledge  of  the  statute,  the  stat- 


ute  did  not  preclude  the  purchaser 
from  maintaining  action  for  the  re* 
covery  of  th^  money  paid  where  the 
issue  had  been  held  void  by  the  courts. 
(He  was  held  barred,  however,  by  de- 
lay.) Hallett  V.  New  England  Boiler- 
Grate  Co.,  105  Fed.  217. 

45Thronson  v.  Universal  Mfg.  Co., 
164  Wis.  44,  159  N.  W.  575;  Clarke  v. 
Lincoln  Lumber  Co.,  59  Wis.  655,  18 
N.  W.  492. 

But  when  stock  in  a  corporation  is 
Fold  in  good  faith  for  less  than  its  full 
value,  and  a  certifleate  issued  therefor, 
which  is  void  because  issued  for  stock 
not  fully  paid,  the  consideration  paid 
may  be  recovered.  Potter  v.  Necedah 
Lumber  Co.,  105  Wis.  26,  SI  N.  W.  118, 
80  N.  W.  88. 

46  It  has  been  held  that,  while  a  per- 
son who  purchases  stock  in  a  foreign 
corporation,  issued  at  less  than  par,  in 
violation  of  the  statutes  of  the  for- 
eign state,  and  which  is  afterwards  de- 
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corporation  the  stockholder  ought  to  be  held  chargeable  with  knowl- 
edge of  its  charter  limitations.*''  The  mistake  theory  might,  perhaps, 
be  sound  if  applied  in  an  action  against  the  transferrer  of  stocks,  but 
that  is  not  pertinent  to  this  context.** 

Whether  or  not  one  who  has  entered  into  a  contract  with  a  corpora- 
tion to*  take  stock  at  a  discount  in  violation  of  its  charter  or  of  stiat- 
utory  or  eonstitutional  provisions  can  repudiate  the  contract,  and 
recover  what  he  has  paid  thereunder,  before  the  stock  has  been  issued, 
depends  upon  whether  the  courts  in  the  particular'  jurisdiction  recog- 
nize the  doctrine  that  where  an  illegal  agreement  is  not  malum  in  se, 
but  merely  malum  prohibitum,  a  locus  poenitentiae  remains,  and  so 
long  as  the  illegal  object  has  not  been  carried  out  by  performance  of 
the  agreement,  it  may  be  repudiated,  and  money  paid  under  it  recov- 
ered back.**  This  doctrine  was  recognized  in  a  federal  case  which 
went  up  to  the  Supreme  Court  of  the  United  States,  and  it  was  held 
that  a  person  who  had  subscribed  for  stock  in  furtherance  of  an  illegal 
increase  of  stock  could  repudiate  the  agreement  before  issue  of  the 
stock,  and  recover  money  paid  under  it.**  Several  of  the  state  courts, 
however,  have  refused  to  recognize  such  a  doctrine,  and  have  held  that 
the  courts  will  leave  the  parties,  being  in  pari  delicto,  in  the  position 
in  which  they  have  placed  themselves.** 

elared  void  by  the  eonrts  of  such  state,  ration.  See  McKean  v.  New  York 
may  have  the  right  to  rescind  for  mis-  National  Building  k  Loan  Ass'n,  24 
take,  and  recover  what  he  paid  for  the  Pa.  Oo.  Ot.  458.  See,  however,  the 
stock,  on  the  ground  that  his  ignoranee  Texas  cases,  §  3567,  supra,  holding 
of  the  laws  of  the  other  state  was  that  the  Texas  statutes  apply  alike  to 
ignorance  of  fact,  he  must  have  used  domestic  and  foreign  corporations  do- 
reasonable  diligence  to  ascertain  the  ing  business  in  the  state,  also  that  the 
law  governing  his  relations  to  the  cor-  statutes  ate  presumed  to  be  the  same 
poration,  and  a  delay  of  eight  years  as  those  of  Texas, 
before  demanding  the  return  of  the  M  As  to  the  rights  and  remedies  be- 
money  paid  bars  his  right  to  rescind  tween  parties  to  a  sale  of  shares,  see 
and  recover  the  same.  Hallett  v.  New  this  chapter,  subd.  zxv,  Contracts  for 
England  Boiler-Grate  Co.,  105  Fed.  217.  Sale  of  Shares. 

47  See  chapter  on  Foreign  Corpora-  4^  See  Clark  on  Contracts,  494. 

tions,*  infra.  ••  Knowlton  v.  Congress  &  Empire 

It  would  seem,  contrary  to  the  die-  Spring  Co.,  14  Blatchf.  364,  Fed.  Cas. 

4nm  in  the  case  last  cited,  that  the  No.  7,903,  aif' d  sub  nom.  Spring  Co.  v. 

Btockholder  cannot  recover  at  all  in  Knowlton,  103  IT.  S.  49,  26  L.  Ed.  347. 

fiuch  a  case,  aside  from  any  question  ^1  Goif  v.  Hawkeye  Pump  &  Wind- 

ot  laches,  for  a  subscriber  for  stock  in  mill  Co.,  62  Iowa  691,  18  N.  W.  307; 

a     foreign     corporation     should     be  Knowlton  v.  Congress  k  Empire  Spring 

deemed,  in  so  far  as  his  relationship  Co.,  57  N.  Y.  518.    And  see  Clarke  v. 

with  the  corporation  is  concerned,  a  Lincoln  Lumber  Co.,  59  Wis.  655,  18 

resident  of  the  domicile  of  the  eorpo-  N.  W.  492. 

5910 


Ch.  56]  Stock  and  Stookholdebs  [§3585 

There  may  be  fraud  and  illegality  in  an  issue  of  stock  aside  from 
the  mere  fact  that  it  is  not  paid  for,  so  as  to  prevent  any  rights  arising 
in  favor  of  the  atockholdera.  Where  a  stockyards  company  was  organ- 
ized by  the  ofKcers  of  a  railroad  company  and  others,  and  the  only 
means  put  into  the  same  was  by  the  railroad  company,  through  its 
officers,  who  controlled  the  stockyards  company,  and  the  stockyards 
company  issued  its  full  capital  stock,  and  a  part  thereof  was  used  as 
a  corruption  fund  for  the  purpose  of  corrupting  certain  public  officials 
in  the  interest  of  the  company,  and  the  balance  was  divided  between 
certain  members  of  the  company  without  any  payment  therefor,  it 
was  held  that  the  issue  of  the  stock  was  in  violatidn  of  law,  and  in 
fraud  of  the  rights  of  the  stockholders  of  the  railroad  company,  and 
vested  in  the  recipients  of  the  same  no  rights  which  a  court  of  equity 
would  enforce  or  protect." 

§368S.  —  Effect  as  againtt  disaentiiig  stooldiolden.  In  the  ab- 
sence of  an  express  provision  or  agreement  to  the  contrary,  persons 
who  have  become  stockholders  in  a  corporation  by  subscribing  for  or 
purchasing  shares,  and  paying  or  agreeing  to  pay  for  them,  have  a 
right  to  assume  that  Other  stockholders  have  come  in  on  the  same  terms, 
and  contributed  or  agreed  to  contribute  a  like  amount  of  capital  in 
proportion  to  their  shares,  and  they'  also  have  a  right  to  expect  that 
subsequent  subscribers  or  purchasers  will  come  in  on  the  same  terms. 
Any  secret  agreement,  therefore,  between  the  officers  of  the  corpora- 
tion and  subscribers  or  purchasers  of  shares,  although  authorized  oi 
ratified  by  a  majority  of  the  stockholders,  by  which  such  subscribers 
or  purchasers  have  been  permitted  to  acquire  their  shares  without 
payment,  or  on  part  payment  only,  or  by  which  they  are  given  the 
right  to  withdraw  and  receive  back  what  they  have  paid,  ia  a  &aad 
upon  subsequent  bona  fide  subscribers  or  purchasers,  and  void  as  to 
them.  And  if  the  corporation  refuses  to  enforce  full  payment,  or 
repays  what  has  been  paid  in,  they  may  maintain  a  suit  in  equity  on 
behalf  of  themselves  and  other  stockholders  to  compel  payment  in 
full  or  repayment  of  what  has  been  withdrawn,**  or  a  stockholders' 

MTober  V.  RoblnBon,  99  lU.  222.   In  the  intereBt  of  the  em 

this  eaae  the  bolder  of  eertificatee  is-  rest  ^  be  retorned  to 

sued  by  the  stoclcjards  compaDf  "or-  waa  held  that,  as  the 

rendered  the  same  to  an  officer  of  the  illegal  and  void,  the  re 

company  under  an  agreement  that  new  Ance  of  the  certifisatei 

certi&cates  shoald  be  Usued  in  lien  of  damages  could  not  be 

those  surrendered,  a  portion  of  the  new  at  law  or  in  eqnitj. 

certificates  to  be  nsed  for  the  pnrpose  U  Melvin  v.  Lamar 

of  corrupting  certain  public  officers  in  446,  28  Am.  Bep.  199 
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suit  in  right  of  the  corporation,  provided  a  cause  of  action  by  it  exists 
and  it  will  not  or  cannot  sue.** 

If  a  corporation  is  about  to  issue  stock  without  receiving  payment  in 
fully  in  violation  of  the  common-law  rights  of  stockholdeirs,  or  in  viola- 
tion of  a  charter,  statutory  or  constitutional  provision,  a  dissenting 
stockholder  may  maintain  a  suit  in  equity  on  behalf  of  himself  and 
other  stockholders  to  enjoin  it  from  doing  so.**  Or,  if  the  stock  has 
already  been  issued,  he  may  maintain  a  suit  to  annul  and  cancel  the 
same,**  provided  he  is  not  barred  by  laches  or  acquiescence,*^  or  the 
rights  of  bona  fide  purchasers  for  value.** 


tains  B.  Co.  v.  Eaatman,  34  N.  H.  124; 
Blodgett  V.  Morrill,  20  Vt.  509.  And 
see  Chap.  17,  {  050,  supra. 

IHssentient  subsidiary  holder  held  to 
have  made  out  a  prima  facie  case  of 
unfair  valuation  in  a  consolidation 
aeheme.  Hyams  v.  Calumet  &  H.  Hin. 
Co.,  221  Fed.  529. 

M  Dissenting  stockholder  may  sue  in 
corporate  right  to  recover  for  issue  of 
stock  for  other  less  valuable  stock  fol- 
lowed by  gift  of  stock  to  directors, 
both  corporations  having  same  dire<;- 
tors.  Pollitz  V.  Wabash  B.  Co.,  207 
N.  Y.  113,  100  N.  E.  721,  modifying 
150  N.  Y.  App.  Div.  715,  135  N.  Y. 
eupp.  789. 

Unless  an  issue  paid  for  by  cancel- 
ling corporate  indebtedness  was  harm- 
ful or  fraudulent  on  the  corporation 
the  stockholder  cannot  maintain  a  de- 
rivative action.  Waters  v.  Horace 
Waters  &  Co.,  201  N.  Y.  184,  94  N.  E. 
602,  aff 'g  130  N.  Y.  App.  Div.  678, 115 
N.  Y.  Supp.  432! 

As  to  such  suits  by  minority,  see 
generally  infra  ihis  chapter,  subd. 
xxxii,  Bemediee  of  Stockholders,  etc. 

WFitzpatiick  v.  Dispatch  Pub.  Co., 
S3  Ala.  604,  2  6o.  727.  And  see  Lan- 
gan  v.  Francklyn,  29  Abb.  N.  Cag.  102, 
20  N.  Y.  Supp.  404. 

An  issue  of  stock  for  property  pos- 
«essing  inadequate  value  may  be  re- 
fltrained  at  the  instance  of  dissenting 
fitockholderSy  although  the  issue  may  in 
fact  have  been  voted  for  by  the  board 
of  directors  and  the  necessary  majority 


of  the  stockholders.  Donald  v.  Ameri- 
can Smelting  &  Befhiing  Co.,  62  N.  J. 
Eq.  729,  48  Atl.  771,  1116. 

Authorized  by  the  stockholders,  the 
directors  passed  a  resolution  to  issue 
full  paid  preferred  stock  on  which  $20 
only  had  been  paid  in  exchange  for 
unpaid  shares  of  preferred  stock  which 
were  outstanding  and  place  the  re- 
maining shares  in  the  corporate  treas- 
ury. The  court  held  that  the  proper 
remedy  of  an  objecting  stockholder 
was  by  siiit  to  restrain  consummation 
of  the  proposed  scheme.  American 
Alkali  Co.  v.  Campbell,  113  Fed.  398. 

M  Perry  v.  Tuskaloosa  Cotton-Seed 
Oil-Mill  Co.,  93  Ala.  364,  9  So.  217; 
Parsons  v.  Joseph,  92  Ala^  403,  8  So. 
788;  Oilman,  C.  &  S.  B.  Co.  v.  Kelly, 
77  HI.  426;  Campbell  v.  Morgan,  4 
Bradf.  (HI.)  100;  Kimball  v.  New 
England  Boller-Orate  Co.,  69  N.  H. 
485,  45  Atl.  253;  Fisk  v.  Chicago,  B. 
I.  ft  P.  B.  Co.,  53  Barb.  (N.  Y.)  513. 

As  against  dissenting  stockholders 
a  sale  of  treasury  stock  at  less  than 
par  to  enable  certain  other  stockhold- 
ers to  obtain  control  of  the  corpora- 
tion may  be  set  aside.  Essex  v.  Essex, 
141  Mich.  200,  104  N.  W.  622. 

Vf  Keeney  v.  Converse,  99  Miefa.  316, 
58  N.  W.  325;  Foster  v.  Belcher's 
Sugar  Befining  Co.,  118  Mo.  238,  24  8. 
W.  63.  And  see  Taylor  v.  South  & 
North  Alabama  B.  Co.,  13  Fed.  152. 

M  See  infra  this  chapter,  subd.  xix, 
Bights  of  Bona  Fide  Transferees. 


5912 


Ch.  56] 


Stock  and  Stookholdkbs 


[§3586 


The  issue  of  watered  stock  by  a  corporation  is  no  ground  for  pro- 
ceedings by  a  dissenting  stockholder  to  have  the  corporation  wound 
up  and  dissolved,  unless  it  is  made  so  .by  statute.^* 

§3586.  — Effect  as  against  coiisentiiig  or  a4Miui6Scixi^  stockhold- 
ers. When  a  corporation  has  issued  its  stock  as  full  paid,  without 
receiving  its  par  value  in  money  or  property,  the  transaction  cannot 
be  assailed  by  stockholders  who  participated,  consented  or  acquiesced. 
They  are  estopped.**  And  a  stockholder  who  does  not  object  within  a 
reasonable  time,  when  he  has  knowledge  of  the  transaction,  will  be 
deemed  to  have  acquiesced,*^  but  the  assent  must  not  have  been  in- 
duced by  fraud  ••  or  have  been  on  an  unfulfilled  condition.** 


Mliiorri«oii  y.  Globe  Panorama  Oo.,      ft  P.  A.  B.  Co.,  114  Mich.  404,  72  N. 


28  Fed.  817;  In  re  Gold  Co.,  11  Ch. 
Div.  701;  In  re  Pioneers  of  Mashona- 
land  Syndicate,  68  L.  T.  163. 

See  generally  chapter  on  Forfeiture, 
DiesoIntioQ,  etc.,  infra. 

M  United  States.  In  re  Charles 
Town  Light  ft  Power  Co.,  199  Fed. 
846;  Cunningham  v.  Holley,  Mason, 
Marks  ft  Co.,  121  Fed.  720;  Washburn 
V.  National  Wall-Paper  Co.,  81  Fed. 
17;  Wood  V.  Corry  Water- Works  Co., 
44  Fed.  146,  12  L.  B.  A.  168. 

iUabama.  Kicrosl  v.  Calera  Land 
Co.,  115  Ala.  429,  22  So.  147. 

OaUfomla.  Biehardson  ▼.  Ghieago 
Packing  ft  Provision  Co.,  131  Cal. 
2vni,  63  Pac.  74;  Green  v.  Abietine 
Medical  Co.,  96  Cal.  322,  31  Pae.  100. 

Bisttict  of  CtolnmUa.  .  Ambler  t. 
Archer,  1  App.  Cas.  94. 

I]Unol&  Winstoo  v.  Dorsett  Pipe  ft 
Paving  Co.,  129  HL  64,  4  L.  B.  A.  507, 
21  N.  E.  514,  aff'g  27  ni.  App.  546. 

Indiana  Bent  ▼.  XJnderdown,  156 
Ind.  516,  60  N.  E.  307. 

Iowa.  Esgen  ▼.  Smith,  113  Iowa  25, 
84  N.  W.  954;  Clark  t.  Ameriean  Coal 
Co.,  86  Iowa  436,  17^  K  B.  A.  557,  53 
N.  W.  291;  CaUanan  v.  Windsor,  7S 
Iowa  193,  42  N.  W.  652. 

IiOiiiniana,  Wisner  v.  Delhi  Land  ft 
Improvement  Co.,  46  La.  Ann.  1223, 15 
So.  690. 

mchiaas.    Ten  Eyek  ▼.  Pontiae,  O. 


W.  362. 

Mhnourt  Schroeder  v.  Edwards,  267 
Mo.  459,  184  S.  W.  108;  Woolfolk  v. 
January,  131  Mo.  620,  33. S.  W.  432; 
Schilling  ft  Schneider  Brewing  Qo,  t. 
Schneider,  110  Mo.  83,  19  S.  W.  67. 

Kew  Jersey.  Knoop  v.  Bohmrich,  49 
N.  J.  Eq.  82,  23  AtL  118. 

Kew  York.  Lorillard  v.  Clyde,  86  N. 
Y.  384;  Drake  v.  New  York  Suburban 
Water  Co.,  26  App.  Div.  499,  50  N.  Y. 
Supp.  826. 

Tezao.  Mathis  ▼.  Pridham,  1  Tex. 
Civ.  App.  58,  20  S.  W.  1015. 

As  to  notice  of  fraud  in  turning  in 
property  at  an  overvaluation,  see 
Flour  City  Nat.  Bank  v.  Shire,  88  N. 
Y.  App.  Div.  401,  84  N.  Y.  Supp.  810. 

61  Taylor  v.  South  ft  North  Alabasia 
B.  Co.,  13  Fed.  152;  Keeney  v.  Coa- 
verse,  99  Mich.  316,  58  N.  W.  325. 

Other  stockholders  .  are  estopped 
after  a  long  delay  and  the  earning  of 
large  dividends  to  say  that  theater 
booking  privileges  and  eonneetioas 
were  overvalued.  Eggleston  v.  Faa- 
tages,  93  Wash.  221,  160  Pae.  425. 

Evidence  held  to  rebut  knewledge  or 
notice  as  basis  for  laches.  Tooker  ▼• 
National  Sugar  Beilning  Co.  of  New 
Jersey,  80  N.  J.  Eq.  305,  84  AtL  10. 

MMeMahon  ▼.  Pneumatic  Transit 
Co.,  85  N.  J.  Eq.  544,  96  Atl.  999. 

ttNoi  estopped  by  aesenting  to  is- 
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This  principle  not  only  applies  when  the  participating,  consenting 
or  acquiescing  stockholder  attacks  the  transaction  as  a  stockholder,  as 
where  he  seeks,  by  reason  of  his  relation  as  stockholder,  to  set  the 
transaction  aside  and  cancel  the  stock,^  or  to  compel  payment  of  its 
fall  par  value,  or  the  difference  between  its  par  value  and  what  has 
been  paid,^  or  claims  that  the  holder  of  such  stock  has  no  right  to 
vote  thereon  at  a  meeting  of  the  stockholders  of  the  corporation,^  but 
it  also  applies  where  he  seeks  relief  as  a  creditor  of  the  corporation, 
and  as  such  claims,  the  right  to  compel  the  holders  of  such  stock  to  pay 
the  difference  between  the  amount  paid  by  them  and  the  par  value  of 
the  stock.*^  But  if  they  can  sue  without  resting  on  it  as  a  part  of  the 
cause  of  action  and  will  contribute  ratably,  their  participation  is  no 
defense.** 

If  a  person  subscribes  for  stock  with  the  xmderstanding  that  he  is 
to  be  released  from  liability  on  his  subscription,  and  all  the  stock- 
holders assent  to  the  agreement,  payment  of  the  subscription  will  be 
required,  notwithstanding  the  agreement,  if  it  is  necessary  in  order  to 
satisfy  the  claims  of  creditors  of  the  corporation ;  **  but  if  its  enforce- 
ment is  not  necessary  for  the  payment  of  creditors,  the  agreement  is 
binding  as  against  the  corporation  and  the  other  stockholders.^*  And 
it  follows  that,  in  winding  up  a  corporation,  and  providing  for  the 


6ue  for  property^  which  the  incorpora- 
tor did  not  own  and  which  later  the 
company  had  to  pay  for.  Ellis  ▼.  Penn 
Beef  Co.,  9  Del.  Gh.  213,  80  Atl.  666. 

MOlark  v.  American  Coal  Co.,  86 
Iowa  436,  17  L.  B.  A.  557,  58  N.  W. 
291. 

tf  Green  v.  Abietine  Medical  Co.,  96 
€al.  322,  31  Pac.  100;  Winston  v.  Dor- 
eett  Pipe  ft  Paving  Oo.,  129  HI.  64, 
4  L.  B.  A.  507,  21  N.  E.  514,  afP'g  27 
111.  App.  546;  Eflgen  v.  Smith,  113 
Iowa  25,  84  N.  W.  954. 

66  Wisner  v.  Delhi  Land  ft  Improve- 
ment Co.,  46  La.  Ann.  1223,  15  So.  690. 

67  Alabama.  Nicrosi  v.  Calera  Land 
Co.,  115  Ala.  429,  22  So.  147. 

District  of  Odimibia.  Anrbler  v. 
Archer,  1  App.  Cas.  94. 

Iowa.  Callanan  v.  Windsor,  78  Iowa 
193,  42  N.  W.  652. 

lOchlgan.  Ten  E^ck  v.  Pontiae,  O. 
ft  P.  A.  E.  Co.,  114  Mich.  494,  72  N. 
W.  862. 


Mlflsoiizl.  Woolf  oik  V.  January,  131 
Mo.  620,  33  8.  W.  432. 

Kaw  Jeney.  Knoop  v.  Bohmrich,  49 
N.  J.  Eq.  82,  23  Atl.  118. 

Tazaa.  Mathis  v.  Pridham,  1  Tex. 
Civ.  App.  58,  20  S.  W.  1016. 

66  Creditors,  who  were  also  stock- 
holders, may  be  satisfied  out  of  under- 
paid stockholders  notwithstanding 
they  too  were  parties  to  the  agree- 
ment by  which  stock  was  issued  un- 
derpaid; where  no  reliance  is  placed 
thereon  as  part  of  the  cause  of  action ; 
where  they  did  not  defraud  or  mislead 
the  others;  and  where  they  are  called 
on  to  contribute  ratably  as  stock- 
holders. Easton  Nat  Bank  v.  Ameri- 
can Brick  ft  Tile  Co.,  70  N.  J.  Eq.  732, 
8  L.  B.  A.  (N.  B.)  271,  10  Ann.  Cas. 
84,  64  Atl.  917. 

69  See  1 3589  et  seq.,  infra. 

7i  Winston  v.  Dorsett  Pipe  ft  Paving 
Co.,  129  HI.  64,  4  L.  B.  A.  507,  21  N.  E. 
514,  aff 'g  27  IlL  App.  546. 
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payment  of  creditors,  all  the  other  stockholders  will  be  required  to  pay 
in  what  may  remain  due  on  their  subscriptions  before  payment  will 
be  required  of  one  who  subscribes  with  the  understanding,  consented 
to  by  all  the  stockholders,  that  he  should  be  released  from  liability  on 
his  subscription  J^ 

The  principle  that  participating  or  consenting  stockholders  are 
estopped  to  complain  of  an  issue  of  watered  or  fictitiously  paid  up 
stock  applies  even  when  the  stock  is  issued  in  violation  of  an  express 
charter,  statutory  or  constitutional  provision,''*  subject  to  the  exception 
that  no  validity  can  be  given  to  void  issues  by  ratification.'* 

In  England,  where  it  is  provided  by  statute  that  **  every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  unless 
the  same  shall  have  been  otherwise  determined  by  a  contract  duly  made 
in  writing,"  it  has  been  held  that  an  issue  of  shares  at  a  discount, 
without  such  a  contract  in  writing,  is  not  only  ultra  vires,  but  illegal, 
because  contrary  to  the  prohibition  of  the  statute,  that  the  agreement 
not  to  require  payment  in  full  is  void,  and  that  persons  who  take  shares 
at  a  discount  are  not  only  liable  to  be  called  upon  to  contribute,  if 
necessary,  for  the  benefit  of  credito.rs,  to  the  extent  of  the  difference 
between  the  amount  paid  and  the  par  value  of  the  shares,  but  are  also 
liable  for  the  purpose  of  adjusting  the  rights  of  the  stockholders 
inter  se.'* 

§  3687.  —  Effect  a^  against  subsequent  transferees.  A  transferee 
of  stock  in  a  corporation  occupies  the  same  position  as  his  transferrer 
with  respect  to  the  right  to  complain  of  an  issue  of  watered  or  ficti- 
'tiously  paid  up  stock,  and  is  therefore  estopped  to  complain  if  his 
transferrer  was  estopped.  This  is  true,  whether  he  is  a  transferee  of 
shares  of  the  watered  stock,  or  a  transferee  of  shares  of  other  stock, 
which  was  held  by  a  participating  or  consenting  stockholder ;  and  it  is 
true  notwithstanding  the  fact  that  he  purchased  the  stock  in  good 
faith  and  in  ignorance  of  the  fraudulent  or  unlawful  issued'    Neither 

71  Winston  v.  Dorsett  Pipe  &  Paving  Jersey,  80  N.  J.  £q.  305,  84  Atl.  10. 

Co.,  129  111.  64,  4  L.  B.  A.  507,  21  N.  £.  7ft  In  re  Baihvay  Time  Tables  Pnb. 

514,  aff 'g  27  111.  App.  546.  Co.,  [1895]  1  Gh.  255,  sff 'd  Welton  v. 

7a  Wood  V.  Corry  Water-Works  Co.,  Saffery,  [18»7]  App.  Cas.  29©. 

44  Fed.  146,  12  L.  B.  A.  166,  and  other  75  XTnitad  Statas.     Church   v.   CTiti- 

cases  cited  supra  this  section,  note  60.  zens'  St.  B.  Co.,  78  Fed.  526;  Brown  v. 

73  A    void    issue    (overvalued    con-  Duluth,  M.  ft  N.  "Ry,  Co.,  53  Fed.  889; 

sciously)   cannot  be  ratified.     Tooker  Wood  v,  Corry  Water- Works  Co.,  44 

V.  National  Sugar  Beftning  Co.  of  New  Fed.  146,  12  L.  B.  A.  168;  Venner  v. 
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can  such  as  have  received  full  value  far  what  they  paid  complain.^^ 
As  we  shall  hereafter  see,  however,  a  purchaser  of  watered  or  ficti- 
tiously paid  up  stock,  without  notice,  may  maintain  an  action  to  recover 
damages  sustained  by  him,  either  against  the  transferrer,  if  the  latter 
knew  the  character  of  the  stock,  or  against  the  promoters,  or  the 
directors  or  other  oflBcers  who  issued  the  same,  or  against  the  corpora- 
tion itself  if  it  can  be  regarded  as  a  party  to  the  fraud.''^ 

That  a  corporation  is  prohibited  from  issuing  stock  until  fully  paid 
and  that  nothing  has  been  paid  for  his  stock  by  a  stockholder  does  not 
permit  the  corporation  to*deny  the  validity  of  the  title  of  an  innocent 
transferee  from  one  holding  such  stock  where  the  transferee  has  paid 
full  value  in  reliance  upon  a  recital  in  the  certificate  that  the  person 
to  whom  same  is  issued  is  the  owner  of  the  stock  referred  to  therein 
and  that  same  is  full  paid  and  nonassessable.^*  And  if  the  seller  of 
watered  stock  was  a  party  to  the  fraudulent  or  illegal  issue,  or  if  he 
had  knowledge  of  the  fraud  or  illegality^  the  purchaser  may  rescind 


Atchiflon,  T.  &  S.  F.  B.  Co.,  28  Fed. 
581;  Flagler  Engraving  Mach.  Co.  v. 
Flagler,  19  Fed.  468. 

Colorado.  Gumaer  v.  Cripple  Creek 
Tunnel,  Transportation  &  Mining  Co., 
40  Gok>.  1,  12^  Am.  3t  Bep.  1024,  13 
Ann.  Cas.  781,  90  Pac.  81. 

lUfaiois.  Hlggins  v.  Lansingh,  154 
ill.  301,  40  N.  E.  362. 

lowsi.  Clark  v.  Ameriean  Coal  Co., 
86  Iowa  436,  17  L.  B.  A.  557,  53  N.  W. 
291;  Callanan  v.  Windsor,  78  Iowa  193, 
42  N.  W.  652. 

Kansas.  Walbam  v.  Chenanlt,  43 
Kan.  352,  23  Pac.  657. 

New  York.  Ban-  v.  New  York,  L. 
E.  &  W.  R.  Co.,  125  N.  Y.  263,  26  N. 
E.  145;  In  re  Syracuse,  C.  &  N.  Y. 
R.  Co.,  91  N.  Y.  1;  Drake  v.  New 
York  Suburban  Water  Co.,  26  App. 
Div.  499,  50  N.  Y.  Supp.  826;  MiUer 
V.  University  Magazine  Co.,  10  Mi^e. 
311,  30  N.  Y.  Supp.  969;  Nott  v. 
Clews,  14  Abb.  N.  Cas.  437;  Parsons  v. 
Hayes,  14  Abb.  N.  Cas.  419. 

EnfflancL  Ffooks  v.  South  Western 
Ry.  Co.,  1  Smale  &  G.  142. 

Contra,  ParB0n3  v.  Joseph,  92  Ala. 
403,  8  So.  788. 


Estopped  to  deny  as  against  bona 
fide  purchaser.  New  York  &  E.  Tele- 
graph &  Telephone  Co.  v.  Great 
Eastern  Tel.  Co.,  74  N.  J.  Eq.  221, 
69  Atl.  528,  aflf'd  75  N.  J.  Eq.  298,  7S 
Atl.  1135  (mem.  dec). 

A  bona  fide  holder  for  security  wil 
be     protected     against     cancellation. 
Cuba  Colony  Co.  v.  Kirby,  149  Mich. 
453,  112  N.  W.  1133,  14  Det.  L.  N. 
494. 

Stock  issued  in  consideration  for  an 
illegal  suppression  of  bidding  will  not 
be  cancelled  in  the  hands  of  third 
persons.  Southern  Mut.  Aid  Ass'n 
V.  Blount,  112  "VTa.  214,  70  S.  E.  487, 

79  Subsequent  stockholders  who  got 
stock  of  full  value  for  what  they  paid 
cannot  complain  of  an  overvaluation. 
Eg^leston  v.  Pantages,  93  Wajsh.  221, 
160  Pac.  425. 

77  See  subd.  zix,  infra^  this  chap- 
ter. 

78  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  3  L.  R.  A.  (N.  S.)  551,  111  Am. 
St.  Rep.  637,  62  Atl.  971. 
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and  set  up  the  fraud  to  defeat  an  action  for  the  price ;  or  if  the  price, 
or  any  part  thereof,  has  been  paid,  he  may  rescind  and  recover  the 
same.'*  The  stock  must  be  within  the  issuable  limit,  and  if  over,  is 
not  stock  at  all ;  ^  and  if  a  subscription  for  stock  is  illegal  and  void 
because  of  an  agreement  to  issue  the  stock  in  Violation  of  a  constitu-  ' 
tional  or  statutory  provision,  no  relief  can  be  granted  upon  an  execu- 
tory contract  to  pay  for  a  transfer  of  the  subscriber's  rights  under  the 
subscription.*^  The  liability  of  transferees  of  watered  or  fictitiously 
paid  up  stock  to  creditors  of  the  corporation  is  considered  in  a  sub- 
sequent section.** 

§  8588.  Israance  to  directors,  officers  or  favored  persoDs.  The  rule 
that  the  directors  and  managing  officers  of  a  corporation  are  to  be  held 
to  strict  good  faith  in  all  dealings  between  themsdves  and  the  cor- 
poration applies  as  well  when  they  issue  stock  to  themselves  as  in  other 
cases.  If  they  act  in  bad  faith,  and  obtain  a  profit  or  advantage  not 
enjoyed  by  other  stockholders,  they  may  hi  -called  to  account,  or  the 
transaction  may  be  set  aside.**  When  they  deal  in  good  faith,  and 
fairly  they,  on  the  other  hand,  may  hold  stock  that  has  come  to  them 
or  been  issued  to  them  at  a  pri<;e  below  par  •*  or  for  property  trans- 


79Se€  snbd.  xix,  infra,  this  chap- 
ter. 

it  See  113467-3409,  supra,  and 
§  3698,  infra. 

SlWimams  V.  Evans,  87  Ala.  725, 
6  L.  B.  A.  218,  6  So.  702. 

MSee  siu'bd.  xxxm,  infra. 

S3  See  Arkansas  Valley  Agr.  Soeiety 
V.  Eichholtz,  45  Kan.  164^  25  Pac.  613; 
Hllles  v.  Parrish,  14  N.  J.  Eq.  380; 
Morris  V.  Stevens,  178  Pa.  St.  563, 
36  Atl.  151;  Beese  v.  Bank  of  Mont- 
gomery Co.,  31  Pa.  St.  78,  7a  Am.  Dec. 
726. 

As  to  duty  of  good  faith  by  officers, 
see  generally  Chaps.  42  and  43,  supra. 

Stock  issued  to  promoters  on  oyer- 
valuation  held  fraudulent.  Cuba 
Colony  Co.  ▼.  Kirby,  149  Mich.  453, 
112  N.  W.  1133,   14  Det.  L.  N.  494. 

Exchange  of  stocks  for  those  of  an- 
other corporation  having  same  officers 
and  then  donating  them  to  themselves 
with  the  second  corporation  as  donor. 
Pollltz  V.  Wabash  B.  Co.,  207  N.  Y. 
113,  100  n!  E.  721,  modifying  150  N. 


Y.  A  pp.  Div.  715,  135  N.  Y.  Supp. 
789. 

Directors  who  take  stock  gratui- 
tou3ly  are  charged  with  a  trust  therein 
for  creditors.  Lamphere  v.  Lang,  157 
N.  Y.  App.  Div.  306,  141  N.  Y.  Supp. 
967. 

A  sale  at  par  near  in  time  affords 
evidence  of  the  value  of  stock  issued 
by  directors  to  themselves.  Lamphere 
V.  Lang,  157  N.  Y.  App.  Div.  306, 
141  N.  Y.  Supp.  967. 

Issuing  treasury  stock  to  one  who 
would  unite  in  forming  a  majority 
control  13  fraudulent,  though  the  price 
otherwise  would  have  been  fair,  if 
the  hostile  faction  given  an  oppor- 
tunity would  have  paid  more!  Elliott 
V.  Baker,  194  Mass.  518,  80  N.  E.  450. 

Unissued  stock  cannot  be  issued  by 
directors  to  themselves  for  the  pur- 
pose of  ousting  a  stockholder  of  con- 
trol. Trask  v.  Chase,  107  Me.  137, 
77  Atl.  698. 

t4Iii  an  Ohio  case,  in  which  stock- 
holders of  a  corporation  who  had  paid 
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f erred  to  the  corporation ;  ••  and  where  the  directors  are  the  sole 
beneficiaries  of  the  association  and  the  rights  of  creditors  are  not  in- 
volved, a  resolution  of  the  directors  providing  for  the  issrae  of  the 
stock  on  certain  terms  may  not  be  attacked  on  the  ground  of  the  per- 
sonal interest  of  the  directors  voting  therefor.** 

Stock  may  not  be  issued  to  the  directors  without  consideration.*^ 
Under  a  constitutional  provision  that  stock  shall  not  be  issued  except 
for  money  paid,  labor  done  or  property  actually  received,  an  issue 
of  unsubscribed  stock  by  the  directors,  who  constitute  all  the  stock- 
holders, to  themselves  and  certain  others,  in  exchange  for  franchises 
and  stock  of  other  corporations,  is  not  invalid  as  without  considera- 
tibn.**    Where  directors  have  transferred  property  to  the  corporation 


par  for  their  stock  sought  to  hold 
the  directors  and  managing  officers 
and  others  liable  upon  3toek  taken 
bj  them  at  less  than  par  for  the  dif- 
ference between  what  they  paid  and 
the  par  value^  it  appeared  that  the 
corporation  at  the  time^  and  before 
the  stock  was  taken,  was* deeply  in 
debt,  and  pressed  for  money  to  con- 
tinue its  business;  that  a  large  part 
of  its  capital  3tock  remained  unsub- 
scribed, a  great  part  of  which  was 
created  by  an  unauthorized  increase 
of  the  same,  for  which  the  directors 
and  managing  officers  were  chiefly  re- 
sponsible, though  acting  in  good  faith, 
and  in  the  belief  that  their  action 
was  regular;  that  the  directors  and 
managing  officers,  believing  that  the 
only  practical  means  of  obtaining 
money  to  relieve  the  necessities  of 
the  corporation  was  by  disposing  of 
this  stock,  and  after  having  made  dili- 
gent but  unsuccessful  efforts  to  dis- 
pose of  it  at  par,  offered  it  at  a  large 
discount  to  all  of  its  stockholders,  and 
generally  to  others,  without^  takers, 
and  then  they  themselves,  and  some 
others,  without  intending  to  secure 
any  personal  advantage,  but  with  a 
view  to  aid  the  corporation,  took 
parts  of  the  stock  at  the  discount 
price,  either  paying  ca^h  therefor,  or 
cancelling  debts  due  to  them  from 
the  corporation,  but  did  not  then  or 


afterwards  derive  any  profit  on  ae- 
count  of  the  stock.  Under  these  cir> 
cumstances  it  was  held  that  bad  faith 
was  not  imputable  to  them  with  re- 
spect either  to  such  increase  of  the 
stock  or  their  acquisition  of  it;  that, 
on  the  corporation  becoming  insolvent, 
the  difference  between  the  discount 
price  and  the  par  value  of  the  stock 
thus  purchased  should  not  be  regarded 
as  assets  of  the  corporation,  as  be- 
tween those  who  bought  at  a  discount 
and  those  who  did  not;  and  that  the 
holders  of  previously  issued  stock,  for 
which  they  had  paid  par,  should  not 
be  allowed  to  assert  the  invalidity  of 
the  issue  of  the  discounted  stock  with- 
out consenting  that  it^  purchasers  be 
placed  in  statu  quo.  Peter  v.  Union 
Mfg.  Co.,  56  Ohio  St.  181,  46  N.  £. 
894. 

MGarretson    v.    Paeifie    Crude    Oil 
Co.,  146  Cal.  184,  79  Pac.  838. 

M  Turner  v.  Fidelity  Loan  Concern, 
2  Cal.  App.  122,  83  Pac.  62,  70. 

S7  Smith  v.  Smith,  Sturgeon  &  Co., 
125  Mich.  234,  84  N.  W.  144. 

88  Smith  v.  Martin,  135  Cal.  247,  67 
Pac.  779. 

Certain   promoters   owned   all   the 
stock  of  a  corporation  organiaeed  tO    ' 
consolidate  certain  business  interests.  ' 
Dbey  '  purchased    all    of    the    stock 
authorized  to  be  issued  by  the  amend- 
ment to  the  corporate  articles.    They 
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in  exchange  for  stock,  that  the  property  possessed  inadequate  value 
does  not  permit  action  for  return  of  the  stock  without  offer  to  return 
the  property .*• 

§  3689.  Bights  of  crediton  as  to  water  or  joyervalaation— In  gen- 
0raL  It  was  formerly  held  in  England  that,  where  stock  was  issued 
by  a  corporation  as  full  paid  upon  payment  of  less  than  par  value, 
aiid  the  corporation  afterwards  became  insolvent,  and  was  wound  up, 
the  court  could  not  compel  the  holders  of  the  stock  to  pay  up,  for  the 
benefit  of  creditors  of  the  corporation,  the  difference  between  the  par 
value  of  the  stock  and  the  amount  actually  paid  in.^  These  decisions 
proceeded  upon  the  ground  that,  if  the  transaction  was  invalid,  because^ 
ultra  vires  or  in  fraud  of  subsequent  creditors,  it  was  invalid  in  toto ; 
that  the  court  could  set  it  aside  altogether,  requiring  the  stock  to  be 
returned  to  the  corporation,  and  what  was  paid  therefor,  if  any- 
thing, returned  to  the  stockholders;  but  that  it  could  not  alter  the 
agreement  between  the  corporation  and  the  stockholders,  and  sub- 
stitute or  create  an  agreement  to  pay  the  full  par  value  of  the  shares. 
In  other  words,  it  was  held  that  'Hhe  transaction  might  be  undone 
but  could  not  be  modelled/'  •^  In  the  later  cases,  however,  the  courts 
have  repudiated  this  doctrine,  and  it  has  been  held  by  the  House  of 
Lords,  as  well  as  by  the  lower  courts,  that  where  a  corporation  illegally 
issues  its  stock  for  less  than  par,  the  stockholders,  upon  the  insolvency 
and  winding  up  of  the  company,  may  be  compelled  to  pay  the  full  par 
value,  if  necessary  for  the  payment  of  creditors.** 


had  previously  purchased  all  of  the 
property  intended  to  be  conveyed  to 
the  new  company  and  transferred  this 
in  payment  for  said  additional  stock. 
Held  the  transaction  was  not  invalid. 
Tompkins  v.  Sperry,  Jones  ft  Co., 
96  Md.  560,  54  AU.  254. 

S9  Insurance  Presa  v.  Montauk  Fire 
Detecting  Wire  Co.,  103  N.  Y.  App. 
IMv.  472,  93  N.  Y.  Supp.  134;  Peter  v. 
Union  Mfg.  Co.,  56  Ohio  St.  181,  46 
N.  E.   894. 

eo  In  re  Ince  Hall  Rolling  Mills  Co., 
23  Ch.  Div.  545,  note;  In  re  Dronfield 
Silkstone  Coal  Co.,  17  Ch.  Div.  76; 
In  re  Ambrose  Lake  Tin  k  Copper 
Min.  Co.,  14  Ch.  Div.  390;  In  re 
Wedgwood  Coal  &  Iron  Co.,  7  Ch. 
Div.  94 ;  In  re  British  Provident  Life 


&  Guarantee  Ass'n,  5  Ch.  Div.  306; 
In  re  Great  Northern  Sb  M.  Coal  Co., 
3  De  Gex,  J.  &  S.  367. 

91In  re  Great  Northern  ft  M.  Coal 
Co.,  3  De  Gex,  J.  ft  S.  367,  where 
Bhares  were  issued  for  property  and 
services. 

MOoregum  Gold  Min.  Co.  v.  Roper, 
[1892]  App.  Cas.  125,  66  L.  T.  427; 
In  re  Railway  Time  Tables  Pub.  Co., 
[1895]  1  Ch.  255,  aff 'd  Wel1%  v.  Saf- 
fery,  [1897]  App.  Cas.  299;  In  re  New 
Eberhardt  Co.,  43  Ch.  Div.  118;  In 
re  London  Celluloid  Co.,  39  Ch.  Div. 
190,  59  L.  T.  109 ;  In  re  Almada  Tirito 
Co.,  38  Ch.  Div.  415;  In  re  Addlestone 
Linoleum  Co.,  37  Ch.  Div.  191,  58  L. 
T.  428. 
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In  this  country  it  is  well  settled  that  a  court  of  equity,  and  in  some 
jurisdictions,  under  the  statutes,  a  court  of  law,  may  compel  full  pay- 
ment for  stock,  contrary  to  the  actual  agreement  between  the  stock- 
holders and  the  corporation,  when  such  payment  is  necessary  to  pre- 
vent a  fraud  upon  the  Qreditors  of  the  corporation.  Since  the  capital 
stock  of  a  corporation  constitutes  the  basis  of  its  credit,  persons  dealing 
with  a  corporation  have  9  right  to  assume,  unless  there  is  soniething 
to  show  the  e(»itrary,  that  the  full  amount  of  its  issued  capital  st(5ck 
has  been  actually  paid  in  or  secured  to  be  paid  in,  either  in  money 
or  its  equivalent,  so  that  it  may  be  reached,  if  necessary,  f<^  the  satis- 
faction of  corporate  debts.  As  a  general  rule,  therefore,  any 
^agreement  between  a  corporation  and  its  stockholders,  under  which  its 
capital  stock  is  issued  and  falsely  held  out  to  the  public  as  full  paid, 
when  it  is  not  paid  for  at  all,  or  is  paid  for  in  part  only,  either  in 
money  or  in  property,  labor  or  services,  while  it  may  be  binding  as 
between  the  corporation  and  the  persons  to  whom  the  stock  is  issued,  or 
their  transferees,^  and  cus  against  other  stockholders  who  participate, 
consent  or  acquiesce,^  and  as  against  creditors  who  have  not  dealt  with 
the  corporation  on  the  faith  of  such  stock  being  full  pai^,^  is  invalid 
as  against  creditors  who  have  dealt  with  the  corporation  on  the  faith 
of  the  stock  being  full  paid ;  and  the  agreement  will  be  set  aside  or 
disregarded  in  equity,  or,  by  statute  in  some  jurisdictions,  even  at  law, 
and  full  payment  for  the  stock  enforced,  at  the  instance  of  creditors, 
or  of  a  receiver  or  other  person  representing  them,  if  such  payment  is 
necessary  for  the  satisfaction  of  their  claims.  This  doctrine  has  been 
applied,  not  only  when  there  have  been  express  charter,  statutory  or 
constitutional  provisions  requiring  stock  to  be  full  paid,  but  also,  on 
the  ground  of  fraud,  in  the  absence  of  express  provisions  to  this  effect.^ 


98  See  §1  3583,  3584,  3587,  supra. 

M I  3586,  supra. 

M  See  §  3595,  infra. 

86  United  States.  Lloyd  v.  Preston, 
146  U.  S.  630,  36  L.  Ed.  1111;  Cam- 
den v.  Stuart,  144  U.  S.  104,  36  L. 
Ed.  363;^andley  v.  Btutz,  139  U.  S. 
417,  35  S.  Ed.  227;  Fogg  v.  Blair, 
139  U.  S.  118,  35  L.  Ed.  104 ;  Riehard- 
son  V.  Green,  133  U.  8.  30,  33  L.  Ed. 
516;  Scoville  v.  Thayer,  105  U.  8. 
143,  26  L.  Ed.  968;  Hawley  v.  Upton, 
102  U.  S.  314,  28  L.  Ed.  179;  Webster 
V.  Upton,  91  U.  8.  65,  23  L.  Ed.  384; 
Upton  V.  Tribilcock,  91  U.  8.  45,  23  L. 
Ed.  203;  Sawyer  v.  Hoag,  17  Wall. 


610,  21  L.  Ed.  731;  Ogilvie  ▼.  Knox 
Ins.  Co.,  22  How.  380,  16  L.  Ed.  349; 
Addison  v.  Pacific  Coajst  Milling  Co., 
79  Fed.  459;  Biokerson  Roller-Mill 
Co.  V.  Farrell  Foundry  &  Machine  Co., 
75  Fed.  554;  Grant  v.  East  ft  W.  R. 
Co.,  54  Fed.  569;  In  re  Glen  Iron 
Works,  17  Fed.  324;  Marsh  y.  Bur- 
roughs,  1  Woods  463^  Fed.  Gas.  No. 
9,112. 

Alabama.  Roman  v.  Dimmick,  115 
Ala.  233,  22  So.  109;  Elyton  Land  Co. 
▼.  Birmingham  Warehouse  ft  Elevator 
Co.,  92  Ala.  407,  12  L.  R.  A.  307,  25 
Am.  St.  Rep.  65,  9  80.  129. 

OaUfomia.    Walter  ▼.  Merced  Aead- 
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And  in  a  late  Minnesota  case  it  was  said:  ''A  certificate  for  paid 
np  shares  in  a  corporation  is  simply  a  written  statement  in  the  name 
of  the  corporation  that  the  holder  thereof  is  a  stockholder,  and  that 
the  fnll  par  value  of  his  shares  has  been  paid  to  the  corp<)ration.    If 


emy  Ass'n,  126  Cal.  582,  50  Pae.  136. 

Oomiecticut.  New  Haven  Trust  Go. 
V.  Gaffney,  73  Conn.  480,  47  Atl.  760. 

lUinola.  Sprague  v.  National  Bank 
of  America,  172  lU.  149,  42  L.  B.  A. 
606,  64  Am.  St.  Bep.  17,  50  N.  £.  19, 
aff'g  66  111.  App.  320;  World's  Pair 
fJzeursion  &  Transportation  Boat  Go. 
V.  Gasch,  162  Dl.  402,  44  N.  E.  724; 
Goleman  v.  Howe,  154  HI.  458,  45  Am. 
St.  Bep.  133,  39  K.  E.  725,  aff'g  53  HI. 
App.  82;  Bates  v.  Great  Western  Tel. 
Co.,  134  111.  536,  25  N.  E,  521,  aff'g 
35  111.  App.  254;  Ailing  v.  Wenzel, 
133  HI.  264^  24  N.  B.  551,  aff'g  27  111. 
App.  511;  Great  Western  Tel.  Cp.  v. 
Gray,  122  111.  630,  14  N.  E.  214,  rev'g 
23  HI.  App.  72;  Hickling  v.  Wilson, 
104  HI.  54;  Union  Mut.  Life  Ins.  Go. 
V.  Prear  Stone  Mfg.  Co.,  97  HI.  537, 
37  Am.  Bep.  129;  National  Bank  of 
America  v.  Pacific  B.  Co.,  66  HI.  App. 
320,  aff  'd  .172  111.  149,  42  L.  B.  A.  606, 
64  Am.  St.  Bep.  17,  50  N.  B.  19,  172 
HI.  270,  50  N.  E.   1123. 

Indiana.  See  Bent  v.  Underdown, 
156  Ind.  516,  60  N.  E.  307;  Clow  v. 
Brown,  150  Ind.  185,  49  N.  B.  1057, 
48  N.  £.  1034.  But  as  to  payment  in 
property,  see  infra,  this  section. 

Iowa.  Stout  V.  Hnbbell,  104  Iowa 
499,  73  N.  W.  1060;  Wishard  v.  Han- 
den,  99  Iowa  307,  61  Am.  St.  Bep. 
238,  68  N.  W.  691;  Tuthill  Spring  Co. 
V.  Smith,  90  Iowa  331,  57  N.  W.  853; 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa 
460,  5  Ll  B.A.  649,  43  N.  W.  290; 
Jackson  v.  Traer,  64  Iowa  469,  52 
Am.  Bep.  449,  20  N.  W.  764;  Osgood 
V.  King,  42  Iowa  478. 

Kflntacky.  Haldeman  v.  Ainslie, 
82  Ky.  395. 

I/misUna.  Belknap  v.  Adams,  49 
La.  Ann.  1350,  22  So.  382. 

Maine.    Barron  v.  Burrill,  86  Me. 


66,  29  Atl.  939;  Libby  v.  Tobey,  82 
Me.-  397,  19  Atl.  904. 

ICarylaad.  Crawford  v.  Bohrer,  59 
Md.  599;  Brant  v.  Eblen,  59  Md.  1. 

MIftWgan.  Peninsular  Sav.  Bank  of 
Detroit  ▼.  Black  Flag  Stove  PoliaR 
Co.,  105  Mich.  535,  63  N.  W.  514. 

MSoneeota.  Wallace  v.  Carpenter 
Elee.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Am.  St.  Bep.  530,  73  N.  W.  189; 
Hastings  Malting  Co.  v.  Iron  Bange 
Brewing  Co.,  65  Minn.  28,  67  N.  W. 
652;  Hospes  v.  Northwestern  Manu* 
facturing  &  Car  Co.,  48  Minn.  174,  16 
L.  B.  A.  470,  31  Am.  St.  Bep.  637,  50 
N.  W.  1117;  Pirst  Nat.  Bank  of  Dead- 
wood  y.  Oustin  Minerva  Gonsol.  Min. 
Co.,  42  Minn.  327,  6  L.  B.  A.  676, 
18  Am.  St.  Bep.  510,  44  N.  W.  198. 

MtaMmxL  Van  Cleve  v.  Berkey,  143 
Mo.  109,  42  L.  B.  A.  593,  44  S.  W.  743; 
Guerney  v.  Moore,  131  Mo.  650,  32  S. 
W.  1132;  HiH  v.  Atoka  Goal  &  Mining 
Co.,  124  Mo.  153,  32  S.  W.  Ill,  25  S. 
W.  926. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  42  L.  B.  A.  621,  69  Am.  St.  Bep. 
668,  53  Pac.  959. 

Nebraaka.  Gilkie  &  Anson  Co.  v. 
Dawson  Town  ft  Gas  Co.,  46  Neb.  333, 
64  N.  W.  978,  1097. 

Kaiw  Janwy.  See  v.  Heppenheimer, 
55  N.  J.  Eq.  240,  36  Atl.  966;  Hebberd 
V.  Southwestern  Land  ft  Cattle  Co., 
55  N.  J.  Eq.  18,  36  Atl.  122 ;  Wether- 
bee  V.  Baker,  35  N.  J.  Eq.  501. 

Kaiw  York.  See  White,  Gorbin  ft 
Co.  V.  Jones,  167  N.  Y.  158,  60  N.  E. 
422;  Montgomery  v.  Brush  Elec.  H- 
luminating  Co.,  48  App.  Div.  12,  62 
N.  Y.  Supp.  606,  aff'd  168  N.  Y.  667, 
61  N.  E.  1131  (mem.  dec);  Herbert 
V.  IThl,  66  Hun  626,  20  N.  Y.  Supp. 
743;  Sagory  v.  Dubois,  3  Sandf.  Gh. 
466. 
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the  shares  in  fact  have  not  been  so  paid  for,  the  certificate  that  they 
have  been  is  a  false  representation  that  the  assets  of  the  corporation 
have  been  increased  to  the  amoont  of  the  par  value  of  the  stock  so 
issued.    Atid  when  a  corporation  represents  that  it  has  a  paid  up  cap- 


North  OarQUna.  Clayton  v.  Ore 
Knob  Co.,  109  N.  C.  385,  14  S.  E.  36. 

Obio.  Security  Trust  Cow  v.  ]?ord, 
75  Ohio  St.  322,  8  L.  B.  A.  (N.  S.) 
263,  79  N.  £.  474;  Gates  v.  Tippeeanoe 
Stone  Co.,  57  Ohio  St.  60,  63  Am.  St. 
Bep.  705,  48  N.  JEL  285. 

Fennsgrivanla.  Freeman  v.  Stine, 
15  Phila.  37. 

Tapneaooe.  .  Kelley  v*  Fletcher,  94 
Tenn.  1,  28  S.  W.  1099. 

Texas.  Nenny  ▼.  WaddiU,  6  Tex. 
Civ.  App.  244,  25  S.  W.  308;  Mathis 
V.  Pridham,.l  Tex.  Civ.  App.  58,  20 
S.  W.  1015. 

UtalL  Salt  Lake  Hardware  Oo.  v. 
Tintie  MUUng  Co.,  13  Utoh  423,  45 
Pae.  200;  Henderson  v.  Turngren,  9 
Utah  432,  35  Pac.  495. 

Vlrglniik  Martin  v.  South  Salem 
Land  Co.,  94  Va.- 28,  26  S.  E.   591. 

Waahington.  Dunlap  v.  Bauch,  24 
Wash.  620,  64  Pae.  807;  Adamant  Hfg. 
Co.  of  America  v.  Wallace,  16  Wash. 
614,  48  Pae.  415;  Manhattan  Trust 
Co.  of  New  York  ▼.  Seattle  Coal  & 
Iron  Co.,  16  Wash.  499,  48  Pac.  333, 
737;  Barto  v.  Nix,  15  Wash.  563,  46 
Pae.   1033. 

Wlaconaln.  Shaw  v.  Gilbert,  111 
Wis.  165,  86  N.  W.  188;  National 
Bank  of  Merrill  v.  Illinois  ft  W.  Lum- 
ber Co.,  101  Wis.  247,  77  N.  W.  185; 
Gogebic  In  v.  Co.  y.  Iron  Chief  Min. 
Co.,  78  Wis.  427,  23  Am.  St.  Bep.  417, 
47  N.  W.  726. 

It  has  been  held  that  the  stock- 
holders are  also  liable  for  interest 
from  the  time  when  the  subscriptions 
should  have  been  paid.  Shaw  v.  Gil- 
bert, 111  Wis.  165,  86  N.  W.  188. 

It  is  no  defense  as  against  the  claim 
of  creditors  for  full  payment  that  the 
stock  was  not  in  fact  worth  more  than 
was   paid   for   it.     Martin   v.   South 


Salem  Land  Co.,  94  Va.  28,  26  S.  £. 
591;  Adamant  Mfg.  Co.  of  America 
V.  Wallace,  16  Wash.  614,  48  Pac.  415, 
and  other  cases  above  cited. 

The  capital  stock  of  a  corporation 
is  the  fund  forming  the  basis  of  its 
business  transactions,  and  it  i^,  gen- 
erally speaking,  upon  such  fund  that 
credit  is  extended  to  it.  It  is,  there- 
fore, the  established  rule  that  the 
transfer  by  a  subscjiber  to  the  cor- 
poration of  property  which  is  clearly 
inferior  in  value  to  the  par  value 
of  the  3tock  will  not  release  him  from 
liability  to  creditors  in  the  event  of 
cor]^rate  insolvency. 

mated  Stataa.  In  re  Bemington 
Automobile  &  Motor  Co.,  139  Fed.  766; 
McBride  v.  Farrington,  131  Fed.  797. 

Arkansas.  Lester  v.  Bemis  Lumber 
Co.,  71  Ark.  379,  74  S.  W.  518. 

HUnoia.  Parmelee  v.  Price,  208  111. 
544,  70  N.  E.  725. 

IndUiia.  Bent  v.  Underdown,  156 
Ind.  516,  60  N.  E.  307. 

MiaaourL  Berry  v.  Bood,  168  Mo. 
316,  67  S.  W.  644. 

New  Jeney.  Coler  v.  Taeoma  Bail- 
road  &  Power  Co.,  64  N.  J.  Eq.  117, 
53  AtL  680. 

Under  this  doctrine  where  a  party 
arranged  to  take  over  the  business 
of  a  firm  whose  assets  were  less  than 
$1,000  in  value  as  the  assets  of  a 
corporation  which  he  had  capitalized 
at  $100,000,  and  issued  stock  to 
dummy  directors  who  did  his  bidding, 
the  said  directors  exchanging  the  en- 
tire capital  stock  for  the  assets  of  the 
firm,  and  thereafter  the  directors  paid 
to  the  firm  the  actual  value  of  its 
said  assets,  leaving  the  corporation 
with  nothing  beyond  the  good-will 
taken  over  from  the  firm,  the  stock- 
holders  were   liable   to   creditors   for 
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ital  of  a  given  amount,  it  represents  to  the  business  world  that  at  the 
time  it  isaaed  the  stock  it  reeeived  money  or  property  to  the  full  par 
value  of  its  stock.  The  issuing  of  the  stock  of  a  corporation  as  paid  up 
when  it  is  not  so  in  fact  is  a  public  and  a  private  wrong-*— a  cheat  and 
a  fraud — which  enables  the  corporation  to  obtain  credit  and  property 
by  false  pretenses. "  ^  It  is  not  essoitial  that  the  stock  shall  have  been 
formally  issued  to  make  tha  holder  liable.     Acceptance  suffices.^ 


the  full  par  value  of  Btook  issued  to. 
them.     Hobgood  v.  Ehlen,  141  N.  C. 
344,  53  S.  C.  857. 

A  bank  had  a  nominal  capital  stock 
of  $25,000.  Its  indebtedness  amounted 
to  approximately  $14,000.  Its  assets 
possessed  a  value  approximately  of 
$21,000.  In  this  condition  of  affairs 
the  bank  issued  certificates  of  deposit 
to  its  3tockholdeTB  to  the  amount  of 
oue-half  of  its  capital  stock  and  is* 
sued  new  capital  stock  to  the  amount 
of  one-half  of  its  former  capital  stock 
to  take  up  such  former  capital  stock. 
The  court  held  that^  as  against  a  re- 
ceiver and  creditors,  of  the  bank,  the 
certificates  of  deposit  were  without 
consideration.  State  v.  Bank  of 
Ogalalla,  65  Neb.  20,  91  N.  W.  497» 
90  N.  W.  961. 

Under  the  code  of  West  Virginia 
it  is  competent  for  a  mining  corpora- 
tion to  purchase  real  and  personal 
property  for  the  legitimate  purposes 
of  the  corporation  at  such  price  and 
upon  such  conditions  em  may  be 
agreed  upon  between  the  owner  of 
the  property  and  the  directors,  and 
such  property  may  be  paid  for  in 
stock  flit  par  v^ue,  not  in  excess  of 
the  authorized  corporate  capital.  And 
in  order  that  one  who  has  turned  in 
property  in  exchange  for  stock  may 
be  held  as  on  an  unpaid  subscription 
on  the  ground  that  the  value  of  thtf 
property  was  leiss  than  the  par  value 
of  the  stock,  it  is  necessary  that  the 
transaction  shall  have  been  impeached 
for  fraud  practiced  upon  the  corpora- 
tion. Merchants'  k  Mechanics'  Sav. 
Bank  v.  Belington  Coal  &  Coke  Co., 


61  W.  Va.  60,  41  S.  E.  390. 

A  corporation  cannot  limit  the  lia- 
bility of  subscribers  to  its  stock  to 
pay  the  unpaid  portions  of  the  sub- 
scription price  of  their  shares,  as 
against  creditors  then  existing,  by  the 
passage  of  a  resolution  limiting  the 
liabiUty.  Williams  v.  Taylor,  99  Md. 
306,  57  Atl.  641. 

As  to  liability  of  stockholders  of 
'foreign  corporations,  see  subds. 
^yxm  and  xxziv,  infm,  this  ch&p- 
ter,  and  chapter  on  Poreign  Corpora- 
tions, infra. 

97  Wallace  v.  Carpenter  Elec.  Heat- 
ing Mfg.  Co.,  70  Minn.  321,  329,  68 
Am.  St.  Bep.  630,  78  N.  W.  189. 

9S8ee  subds.  xxxm  and  xxxiv, 
infra,  tids  chapter,  and  {  3478,  supra. 

Acceptance  is  equivalent  to  sub- 
scription. Bernard  v.  Carr,  167  N.  C. 
481,  83  8.  £.  816.  And  see  Bosoif  v. 
Gilbert  Transp.  Co.,  221  Fed.  972. 

Liability  to  creditors  accrues  when 
the  stock,  certified  as  paid  up,  is  re- 
ceived by  the  holder.  Stock  Corp. 
Law,  §  54.  Stevens  v.  Episcopal 
Church  History  Co.,  140  N.  T.  App. 
Dlv.  570,  125  N.  Y.  Supp.  573. 

Stocks  delivered  in  exchange  for 
patents  at  a  valuation  are  '' issued." 
In  re  Monarch  Corporation,  203  Fed. 
964,  rev'g  order  196  Fed.  252. 

Takers  of  bonus  stock  or  of  bonds 
to  which  it  x>ertains  are  subscribers, 
whether  they  accepted  or  attempted 
to  reject  the  tendered  certificate. 
TTnion  City  Lumber  Co.  v.  Traverse 
City,  L.  ft  M.  B.  Co.,  170  Mich.  205, 
136  N.  W.  463. 
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Bondholders,^  holders  of  mortgage  security,^  holders  of  judgments 
for  torts  ^  or  stockholders  who  themselves  have  participated  in  the 
overvaluation,  and  to  wh(»n  the  corporation  is  indebted  '  are  creditors 
entitled  to  this  recourse.  The  laws  of  the  domicile  are  a  padt  of  the 
liability  ex  contractu.^  The  federal  courts  will  f dlow  the  settled  law 
and  decisions  of  the  state  courts  on  the  liability  resulting  from  under- 
paid stock  or  overvalued  c<Hisideration.for  it,*^  and  since  that  also  de- 
termines the  nature  of  the  liability  it  will  be  followed  in  determining 
whether  it  is  of  a  kind  to  be  enforced  by  a  trustee  in  bankruptcy .• 

§  3590.  —  Fraud  doctrine  and  tlie  trust-fund  doctrine.  Some  of 
the  courts,  including  the  Supreme  Court  of  the  United  States,  in  its 
earlier  opinions,  have  based  this  doctrine  upon  the  ground  that  the 
subscribed  capital  stock  of  a  corporation  is  in  equity  a  trust  fund 
for  the  payment  of  its  debts,  and  that  no  agreement  between  a  corpora- 
tion and  its  stockholders  can  affect  the  right  of  creditors  to  so  treat  it,^ 
and  the  rule  is  still  adhered  to  in  some  of  the  states,  late  applications 
of  it  to  liability  on  watered  or  underpaid  stock  being  cited  below.* 
It  is  now  practically  settled,  however,  that  this  is  not  the  basis  of  the 


99  Bondholder  held  a  creditor.  Fox 
V.  Produce  Cold  Storage  Ezch.,  192 
111.  App.  301. 

llf  the  creditor  holds  a  mortgage 
on  the  corporation's  land,  it  must  be 
resorted  to  before  the  atoekholder,  but 
it  is  no  defence  that  the  creditor 
made  money  by  purchasing  its  lands 
at  execution  sale.  Vaughn  v.  Alabama 
Nat.  Bank,  143  Ala.  572,  5  L.  B.  A. 
665,    42    So.    64. 

9  Tort  judgments  as  well  as  con- 
tract judgments  are  among  the  debts 
protected  hy  the  statute.  (Bev.  St. 
1909,  §(3004,  3006.)  Bogers  v.  Stag 
Mii^  Co.,  185  Mo.  App.  65d,  171  S. 
W.  676. 

8  See  f  3586,  supra. 

4  The  laws  of  the  domicile  state  are 
a  part  of  the  contractual  liability  of 
subscribers.  Bogers  v.  Stag  Min.  Co., 
185  Mo.  App.  659,  171  S.  W.  676. 

The  law  of  the  corporate  domicile 
governs  liability  of  stockholders. 
Horton  v.  Sherrill-Bussell  Lumber  Co., 
147  Ky.  226,  143  S.  W.  1053. 


(Babbitt  v.  Bead,  215  Fed.  395;  In 
re  Charles  Town  Light  &  Power  Co., 
199  Fed.  846. 

6  Liability  of  incorporating  part- 
ners under  Ohio  law  is  that  of  an 
original  subscriber  credited  for  the 
actual  value  of  his  share  of  interest 
turned  in.  Kiskadden  v.  Steinle,  203 
Fed.  375. 

lln  Scoville  v.  Thayer,  105  U.  S. 
143,  26  L.  Ed.  968,  it  was  said:  ''The 
reason  is,  that  the  stock  subscribed 
is  considered  in  equity  as  a  trust  fund 
for  the  payment  of  creditors.  ♦  »  ♦ 
It  is  so  held  out  to  the  public,  who 
have  no  means  of  knowing  ther  private 
contracts  made  between  the  corpora- 
tion and  its  stockholders.  The  cred- 
itor has,  therefore,  the  right  to  pre- 
sume that  the  stock  subscribed  has 
been  or  will  be  paid  up,  and  if  it  is 
not,  a  court  of  equity  will  at  his  in- 
etance  require  it  to  be  paid. ' ' 

8  Maryland  Bail  Co.  v.  Taylor,  231 
Fed.  119;  Bernard  v.  Carr,  167  N.  C. 
481,  83  8.  E.  816;  Whitlook'  v.  Alex- 
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doctrine,  for  neither  the  unpaid  subscriptions  of  a  corporation  nor  its 
other  assets  are  in  any  proper  sense  a  trust  fund  for  creditors.*  The 
true  and  only  ground  of  the  doctrine  is  f raud.^®  Any  arrangement  be- 
tween the  stockholders  of  a  corporation  and  the  corporation,  by  which 
the  former  are  to  pay  nothing  at  all,  or  less  than  par,  either  in  mcmey 
or  property,  for  shares  of  stock  which  are  issued  and  represented  to 
the  public  as  being  full  paid,  is  clearly  a  fraud  upon  persons  who 
deal  with  the  corporation  on  the  faith  of  such  representation,  and  it 
requires  the  application  of  no  new  principle  to  enable  a  court  of 
equity  to  prevent  creditors  from  being  defrauded  by  compelling  the 
stockholders  to  make  their  representation  good.  Creditors  not  de- 
frauded cannot  complain.^^ 

This  doctrine  was  explained  in  a  Minnesota  case  which  is  a  leading 
authority.  Judge  Mitchell  said:  ''It  is  difficult,  if  not  impossible, 
to  explain  or  reconcile  these  cases  upon  the  'trust-fund'  doctrine,  or, 
in  the  light  of  them,  to  predicate  the  liability  of  the  stockholder  upon 
that  doctrine.  But  by  putting  it  upon  the  ground  of  fraud,  and  apply- 
ing the  old  and  familiar  rules  of  law  on  that  subject  to  the  peculiar 


ander,  160  N.  C.  465,  76  S.  E.  538; 
Witt  V.  Nelson,  —  Tex.  Civ.  App.  — , 
169  S.  W.  381. 

The  trust  fund  doctrine  is  adhered 
to,  and  if  the  property  was  not  ade- 
quate the  holders  must  respond.  Lantz 
V.  Moeller,  76  Wa^h.  429,  50  L.  B.  A. 
(N.  S.)  68,  136  Pac.  687. 

The  trust  fund  doctrine  did  not  af- 
fect with  fraud  or  invalidity  a  vafid 
contract  to  subscribe  for  stock  below 
par.  The  tru^  is  in  the  corporate 
funds  and  assets  and  not  in  the  excess 
of  nominal  value  over  snlMseription 
price  of  the  shares.  Souithworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  R.  A. 
(N.  8.)  56,  98  N.  E.  490,  rev'g  143 
N.  Y.  App.  Div.  648,  128  N.  Y.  Supp. 
196,  71  N.  Y.  Misc.  214,  128  N.  Y. 
Supp.  598. 

9  See  the  chapter  on  Insolvency, 
infra. 

lOHollins  V.  Brierfleld  Goal  &  Iron 
Co.,  150  U.  S.  371,  37  L.  Ed.  1113; 
Handley  v.  Stutz,  139  IT.  S.  417,  35 
L.  Ed.  227;  Lea  v.  Iron  Belt  Mer- 
cantile Co.,  147  Ala.  421,  8  L.  B.  A. 
rN.  S.)  279,  119  Am.  St.  Bep.  93,  42 


So.  415;  Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.  572,  5  Ann.  Ca^.  665, 
42  So.  64;  CBear  Jewelry  Co.  v.  S. 
Volfer  ft  Co.,  106  Ala.  205,  28  L.  B. 
A.  707,  54  Am.  St.  Bep.  31,  17  So. 
525;  Coleman  v.  Howe,  154  SI.  458, 
45  Am.  St  Bep.  133,  39  N.  E.  725; 
Hastings  Malting  Co.  v.  Iron  Bange 
Brewing  Co.,  65  Minn.  28,  67  N.  W. 
652;  Hospes  v.  Northwestern  Manu- 
facturing &  Car  Co.,  46  Minn.  174, 
15  L.  B.  A.  470,  31  Am.  St.  Bep.  637, 
50  N.  W.  1117;  First  Nat.  Bank  of 
Deadwood  v.  Gustin  Minerva  Consol. 
Min.  Co.,  42  Minn.  327,  6  L.  B.  A.  676, 
18  Am.  St.  Bep.  510,  44  N.  W.  198. 

Any  grossly  excessive  valuation  is  a 
fraud  en  creditors.  Bellview  Ceme- 
tery Co.  V.  Faulks,  —  Ala.  — ^  73  So. 
927;  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Cas.  665,  42  So. 
64;  El3rton  Land  Co.  v.  Birmingham 
Warehouse  ft  Elevator  Co.,  92  Ala. 
407,  12  L.  B.  A.  307,  25  Am.  St  Bep. 
65,  9  So.  129. 

11  See  the  cases  above  cited.  And 
see  {  3595,  infra. 
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nature  of  a  corporation  and  the  relation  which  its  stockholdeiB  bear 
to  it  and  to  the  public,  we  have  at  onoe  rational  and  logical  ground  on 
which  to  stand.  The  capital  of  a  corporation  is  the  basis  of  its  credits 
It  is  a  substitute  for  the  individual  liability  of  those  who  own  its  stock. 
People  deal  with  it  and  give  it  credit  on  the  faith  of  it.  Th^  have  a 
right  to  assume  that  it  has  paid  in  capital  to  the  amount  which  it 
represents  itself  as  having ;  and  if  they  give  it  credit  on  the  faith  of 
that  representation,  and  if  the  representation  is  false,  it  is  a  fraud 
upon  them;  and  in  case  the  corporation  becomes  insolvent^  the  law, 
upon  the  plainest  principles  of  common  justice,  says  to  the  delinquent 
stockholder,  'Make  that  representation  good  by  paying  for  your  stock.' 
It  certainly  cannot  require  the  invention  of  any  new  doctrine  in  order 
to  enforce  so  familiar  a  rule  of  equity.  It  is  the  misrepresentation  of 
fact  in  stating  the  amount  of  capital  to  be  greater  than  it  really  is  that 
is  the  true  basis  of  the  liability  of  the  stockholder  in  such  cases ;  and 
it  follows  that  it  is  only  those  creditors  who  have  relied,  or  who  can 
fairly  be  presumed  to  have  relied,  upon  the  professed  amount  of  cap- 
ital, in  whose  favor  the  law  will  recognize  and  enforce  an  equity 
against  the  holders  of  'bonus'  stock.  This  furnishes  a  rational  and 
uniform  rule,  to  which  familiar  principles  are  eaisily  applied,  and 
which  frees  the  subject  from  many  of  the  difficulties  and  apparent  in- 
consistencies in  which  the  'trust-fund'  doctrine  has  involved  it;  and 
we  think  that  even  when  the  trust-fund  doctrine  has  been  invoked, 
the  decision  in  almost  every  well-considered  case  is  readily  referable 
to  such  a  rule."  "  Express  fraud  is  the  basis  of  common-law  liability 
as  recognized  ipa  Kentucky.*'  '  The  federal  court  has  said  that  the 
Connecticut  rule  is  based  neither  on  the  fraud  doctrine  nor  the  trust- 


is  Hospes  V.  NorthweBtem  Manu- 
facturing, ft  Gar  Go.j  48  Minn.  174,  15 
lu  B.  A.  470,  31  Am.  St.  Bep.  637^  50 
N.  W.  1117. 

Fraud  in  law  or  eonatructive  fraud 
is  basis.  BandaU  Printing  Co«  ▼. 
Banitas  Mineral  Water  Co.,  120  Minn. 
208,  43  L.  B.  A.  (N.  8.)  706,  130  N. 
W.  606. 

Stock  was  issued  to  stockhQlders  by 
a  corporation,  the  8tockholder3  after- 
wprds  transferring  the  stock  as  a 
bonus  to  parties  who  purchased  an 
issue  of  bonds  by  the  coi^oration,  the 
3toekholder8  receiving  a  portion  of  the 
proceeds  of  the  stock  and  bondsi  and 
also  some  new  stock  based  on  profitii 


turned  back  into  improvements.  The 
transaction  was  held  not  to  be  fraudu- 
lent a«  ag^st  ereditoijEL  Great 
Western  Min.  &  Mfg.  Co.  v.  Harris, 
128  Fed.  321. 

I'The  common-law  rule  as  recog- 
niEed  in  Kentucky  is  that  if  the  value 
was  fairly  agreed  though  ezeesaive, 
the  full  paid  stockholder  is  not  liable 
to  Creditors  as  for  underpaid  atock, 
while  if  it  was  fraudulent  the  con- 
tract of  subscription  cannot  be  re- 
scinded in  part,  and  again  he  is  not 
liable  for  the  balance.  Horton  v. 
Sherrill-Bussell  Lumber  Co.,  147  Ky. 
226,  143  S.  W.  1058. 
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fund  doctrine,  but  on  a  doctrine  of  legal  liability  to  pay  par  value;  ** 
and  in  New  Jersey,  a  former  adherent  of  the  trust-fund  doctrine,  the 
same  theory  of  a  legal  liability  is  now  asserted.^* 


§  8691.  —  Issue  at  diBooont^  w  for  inadequate  yalue^  or  as  bonus. 

The  doctrine  that  the  issue  of  watered  or  fictitiously  paid  up  stock 
is  a  fraud  upon  persons  who  become  creditors  of  the  corporation  in 
reliance  upon  its  capital  stock  clearly  applies  when  the  original  stock 
of  a  corporation  is  issued  for  cash  as  paid  up,  under  an  agreement  that 
payment  in  full  shall  not  be  required.  Bven  in  the  absence  of  ex- 
press statutory  or  constitutional  provisions,  as  well  as  where  there 
are  such  provisions,  a  «ourt  of  equity,  or  other  court  having  jurisdic- 
tion of  winding-up  proceedings,  will  disregard  the  agreement  and  en- 
force full  payment  for  the  stock  so  far  as  may  be  necessary  to  satisfy 
the  claims  of  the  creditors  of  the  corporation  who  have  dealt  with  it 
in  reliance  on  the  stock  being  full  paid ;  and  by  statute  in  some  juris- 
dictions a  creditor  may  proceed  at  law.** 


l4BoBOff  Y.  Gilbert  Transp.  Co.,  221 
Ped.   972. 

16  Trust  fund  theory  is  3ettled  in 
New  Jersey,  but  the  Uability  to  cred- 
itors is  now  held  to  be  statutory, 
Holcombe  v.  Trenton  White  City  Co., 
80  N.  J.  Eq.  122,  82  Atl.  618,  aff'd 
82  N.  J.  £q.  364,  91  Atl.  1069. 

Stock  issued  for  property  without 
regular  and  valid  action  of  the  board 
is  validated  by  acceptance  so  far  as 
to  make  each  holder  a  subscriber  liable 
to  creditoiSB.  This  is  on  the  theory 
that  acceptance  forms  a  contract  and 
not  on  the  theory  of  ratification.  Hol- 
combe V.  Trenton  White  City  Co., 
80  N.  J.  Eq.  122,  82  Atl.  618,  aff'd 
82  N.  J.  Eq.  364,  91  Atl.  1069. 

Under  Gen.  Corp.  Act  of  1875  as  it 
stood  in  1886  (Gen.  St.  p.  907),  the 
liability  is  not  restricted  to  those 
creditors  who  dealt  on  the  faith  of 
the  ''held  out"  capital;  but,  as  the 
duty  was  absolute  to  render  an  equiva- 
lent value  for  the  stock,  there  is  a 
contractual  acceptance  of  that  obliga- 
tion. Easton  Nat.  Bank  v.  American 
Brick  &  Tile  Co.,  70  N.  J.  Eq.  732, 
8  L.  B.  A.  (N.  S.)  271,  10  Ann.  Ca^. 


84,  64  AtL  917,  with  discussion  of  the 
"trust  fund  doctrine." 

leunltad  Bttttas.  Scoville  v. 
Thayer,  105  U.  S.  143,  26  L.  Ed.  968; 
Flinn  v.  Bagley,  7  Fed.  785. 

OaUfonda.  Walter  v.  Merced 
Academy  Asa'n,  126  Cal.  582,  59  Pae. 
136. 

Ctomiecticnt.  New  Haven  Trust  Co. 
V.  Gaffney,  73  Conn.  480,  47  Atl.  760. 

niinolB.  Bates  v.  Great  Western 
Tel.  Co.,  134  111.  536,  25  N.  E.  521, 
aff 'g  35  HI.  App.  254;  Ailing  v.  Wen- 
zel,  133  HI.  264,  24  N.  E.  551,  afF'g 
27  HI.  App.  511;  Great  Western  Tel. 
Co.  V.  Gray,  122  HI.  630, 14  N.  E.  214, 
rev'g  23  HI.  App.  72 ;  Union  Hut.  Life 
In3.  Co.  V.  Frear  Stone  Mfg.  Co.,  97 
HI.  537,  37  Am.  Bep.  129. 

Indiana.  Bent  v.  Underdown,  156 
Ind.  516,  60  N.  E.  307. 

MUmovxt  Guemey  v.  Moore,  181 
Mo.  650,  32  S.  W.  1132. 

New  Toik.  Sagory  v.  Dubois,  8 
Sandf.  Ch.  466. 

f«xa«.  Nenny  v.  Waddill,  6  Tex. 
Civ.  App.  244,  25  8.  W.  308. 

England.  Welton  v.  Saffery,  [1897] 
App.  Cas.  299;  Ooregum  Gold  Min.  Co. 
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When  stock  is  issued  to  subscribers  for  less  than  its  par  value  in 
cash,  the  right  of  creditors  to  compel  full  payment  cannot  be  defeated 
by  showing  that  there  v.as  no  actual  fraudulent  intent  in  the  trans- 
action.*'' 

The  principles  of  valuation  of  property  have  been  considered  at 
length  in  a  former  section.*^  In  order  that  creditors  may  hold  stock- 
holders liable  who  have  paid  for  their  stock  in  property,  on  the  ground 
that  the  property  was  overvalued,  the  overvaluation  must  have 
been  fraudulent,  or  at  least  intentional.  In  some  states  it  must  have  been 
fraudulent  in  fact*^  If  the  valuation  was  made  in  good  faith,  and  the 
overvaluation  was  due  to  mistake  or  error  of  judgment,  there  is  no 
liability  even  to  lereditors.*^  ^ 

Whatever  may  be  its  internal  rights  **.if  a  corporation  issues  its  stock 
as  full  paid  for  property,  labor  or  services  taken  at  an  intentional  over- 
valuation, the  real  value  being  less  than  "the  par  value  of  the  stock, 
the  issue  is  just  as  truly  an  issue  of  the  stock  for  less  than  its  par 
value  as  if  it  were  issued  for  cash  at  a  discount,  and  in  so  far  as  the 
par  value  of  the  stock  exceeds  the  value  of  the  property,  it  is  not  in 
fact  fully  paid.  The  courts,  however,  have  not  agreed  as  to  the  right 
of  creditors  to  compel  the  holders  of  such  stock  to  pay  the  full  par 
value. 

In  England,  as  was  stated  at  the  beginning  of  this  section,  it  was 
held  in  the  earlier  cases  that  when  stock  is  issued  for  property,  labor 
or  services,  taken  at  an  overvaluation,  so  that  the  stock  is  not  in  fact 
fully  paid  for,  the  courts,  while  they  may  set  the  transaction  aside, 
and  place  the  parties  in  statu  quo,  cannot  substitute  a  different  agree- 
ment, and  compel  the  stockholders,  even  for  the  purpose  of  paying 
the  debts  of  the  corporation,  to  pay  the  difference  between  the  par 
value  of  the  stock  and  the  actual  value  of  the  property,  labor  or  serv- 

V.  Boper,  [1892]  App.  Cas.  125,  66  L.  18  §  3576  et  seq.,  supra. 

T.   427;   In  re  London   CeUuloid  Co.,  l^See  §3576,  supra. 

39  Ch»  Div.  190,  59  L.  T.  109;  In  re  SO  Bank  of  Ft.  Madison  v.   Alden, 

Addlestone  Linoleum  Co.,  37  Ch.  Div.  129   U.   S.   372,  32  L.  Ed.   725;   Coit 

191,  58  L.  T.  428.  v.  Gold  Amalgamating  Co.,  119  U.  8. 

See  also  other  cases,  §  3589,  supra.  343,  30  L.  Ed.  420 ;  Woolf  oik  v.  Janu- 

Holders  who  bought  direct  from  the  ary,  131  Mo.  620,  33  8.  W.  432;  Bickley 

corporation  at  a  price  below  par,  are  v.  8ehlag,  46  N.  J.  Eq.  533,  20  Atl. 

nevertheless    "subscribers''    and    as  250. 

such  are  liable  to  creditors  for  the  un-  Especially  those  who  did  not  rely 

paid  balance  unless  it  was  issued  as  thereon.    Color  v.  Tacoma  Railway  & 

full    paid.      McAllister    v.    American  Power  Co.,  64  N.  J.  Eq.  117,  63  Atl. 

Hospital  Ass'n,  62  Ore.  530,  125  Pac.  680. 

286.  U  See  §§  3519,  3572  et  seq.,  supra. 
17  Flinn  v.  Bagley,  7  Fed.  785. 
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ices.^  In  the  later  cases,  however,  under  a  statutory  provision  that 
every  share  in  any  company  shall  be  deemed  and  taken  to  have  been 
issued  and  to  be  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  shall  have  been  otherwise  determined 
by  a  contract  duly  made  in  writing,  and  registered,  it  has  been  held 
that,  when  shares  have  been  issued  for  property  or  services  at  an 
intentional  overvaluation,  the  stockholders,  upon  a  winding  up  of 
the  corporation,  may  be  compelled  to  pay,  for  the  benefit  of  creditors, 
the  difference  between  the  par  value  of  the  stock  and  the  actual  value 
of  the  property  or  services.** 

In  this  country,  although  there  are  a  few  decisions  apparently  to 
the  contrary,**  it  is  settled  in  most  jurisdictions  that,  if  a  corporation 
has  issued  its  original  stock  as  full  paid,  taking  in  payment  property, 
labor  or  services  at  a  fraudulent  overvaluation,  or  in  most  states  at 
an  intentional  overvaluation,  whether  there  is  an  actual  fraudulent 
intent  or  not,  there  is  as  clearly  a  fraud  upon  persons  who  have  sub- 
sequently become  creditors  of  the  corporation  in  reliance  upon  the 
stock  being  fully  paid  for  as  if  it  had  been  issued  for  less  than  par 
in  cash ;  and  if  the  corporatibn  is  insolvent,  the  stockholders  may,  at 
the  instance  of  such  creditors,  be  compelled  to  pay  the  difference  be- 
•  tween  the  par  value  of  the  stock  and  the  true  value  of  the  property 
or  services.  This  doctrine  has  not  only  been  applied  under  statutory 
or  constitutional  provisions  regulating  the  issue  of  stock,  but  it  has 
frequently  been  applied  independently  of  any  such  provision.**    The 


SS  Anderson 's  Case,  7  Ch.  Diy.  75; 
In  re  Great  Northern  &  M.  Coal  Co., 
3  De  6ez,  J.  &  S.  367. 

S3  In  re  Eddystone  Marine  Ins.  Co., 
68  L.  T.  408,  69  L.  T.  363. 

MSee  Phelan  v.  Hazard,  5  DiU.  45, 
Fed.  Cas.  No.  11,068;  Van  Cott  v.  Van 
Brant,  82  N.  T.  535.  As  to  these 
cases,  see  infra,  this  seetion. 

85  TJnited  Stat^a  Camden  v.  Stuart, 
144  U.  S.  104,  36  L.  Ed.  363;  North- 
western Mut.  Life  Ins.  Co.  v.  Cotton 
Ezch.  Beal  Estate  Co.,  70  Fed.  155, 
46  Fed.  22. 

In  absence  of  fraud  stockholder  is 
not  liable  because  of  overvaluation. 
Maryland  Bail  Co.  v.  Taylor,  231  Fed. 
119. 

Alabama.  Elyton  Land  Co.  v.  Bir- 
mingham Warehouse  &  Elevator  Co., 


92  Ala.  407,  12  L.  B.  A.  307,  25  Am. 
St.  Bep.  65,  9  So.  129. 

Oallfomla.  A  knowing  overvalua- 
tion is  not  binding  against  creditors. 
B.  H.  Herron  Co.  v.  Shaw,  165  Cal. 
668,  Ann.  Cas.  1915  A  1265,  133  Pac. 
488. 

Blijiois.  Sprague  v.  National  Bank 
of  America,  172  HI.  149,  42  L.  B.  A. 
606,  64  Am.  St.  Bep.  17,  50  N.  E.  19, 
aff'g  66  m.  App.  320;  V^orld's  Fair 
Excursion  &  Transportation  Boat  Co. 
v.  Gasch,  162  HI.  402,  44  N.  E.  724, 
rev'g  59  HI.  App.  391;  Coleman  v. 
Howe,  154  HI.  458,  45  Am.  St.  Bep. 
133,  39  N.  E.  725,iafr'g  53  HI.  App. 
82.  A  creditor  who  took  stock  at  ten 
per  cent,  of  par  for  his  debt  is  liable 
for  the  balance  and  cannot  be  rein- 
stated as  a  creditor  by  agreement  so 
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following  cases  may  be  noted  as  seemingly  to  the  contrary  of  this  rule. 
In  a  federal  case  decided  by  Judges  Dillon  and  Treat  in  1878,  suit 
was  brought  by  a  creditor  of  a  corporation  to  charge  a  transferee  of 
stock,  who  had  purchased  the  same  in  good  faith  and  for  value  as  full 
paid,  on  the  ground  that  it  was  paid  for  in  property  at  an  overvalua- 
tion. It  was  held,  principally  on  the  authority  of  the  earlier  En^^ish 
cases,  that  no  liability  could  be  established  against  the  defendant  by 
showing  that  the  property  conveyed  to  the  corporation  in  payment  for 


as  to  evade  liability  to  other  creditors. 
Moore  v.  United  States  One  Btave 
Barrel  Co.,  238  111.  544,  128  Am.  St. 
Bep.  153,  87  N.  E.  536,  aff'g  141 
111.  App.  104. 

Illdlana.  Clow  v.  Brown,  150  Ind. 
185,  49  N.  E.  1057,  48  N.  E.  1034; 
Bruner  v.  Brown,  139  Ind.  600,  38  N. 
E.  318;  Coffin  v.  Bansdell,  110  Ind. 
417,  11  N.  E.  20.  Coffin  v.  Bansdell, 
supra,  has  sometimes  been  cited  a3 
contrary  to  this  doctrine,  but  it  is  not 
so.  It  was  merely  held  in  that  case 
that  an  action  at  law  could  not  be 
maintained  by  a  receiver  of  a  cor- 
poration to  collect  as  unpaid  subscrip- 
tions the  difference  between  the  actual 
value  of  the  property  given  by  sub- 
scribers in  payment  for  their  stock 
and  the  par  value  of  their  stock,  «srhere 
there  was  no  fraud.  Ifr  was  said  that 
the  transaction '  might  be  impeached 
in  equity  for  fraud. 

MiSBonrL  Van  Cleve  v.  Berkey,  143 
Mo.  109,  42  L.  B.  A.  593,  44  8.  W.  743; 
Shickle  v.  Watte,  94  Mo.  410,  7  8.  W. 
274,  qualified  to  some  extent  in  Wool* 
folk  V.  January,  131  Mo.  620,  33  S.  W. 
432. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  42  L.  B.  A.  621,  69  Am.  St.  Bep. 
668,  53  Pac.  959. 

Nebraska.  Gilkie  &  Anson  Co.  v. 
Dawson  Town  &  Gas  Co.,  46  Neb.  983, 

64  N.  W.  978,  1097. 

New  Jersey.    6ee  v.  Heppenheiiaer, 

65  N.  J.  Eq.  240,  36  Atl.  966;  Hebberd 
V.  Southwestern  Land  &  Cattle  Co.,  56 
N.  J.  Eq.  18,  36  Atl.  122;  Wetherbee 
V.  Baker,  35  K.  J.  Eq.  501. 


Kortb  OaroUzuk  Clayton  v.  Ore 
Knob  Co.,  109  N.  C.  385,  14  &  E.  36. 

Ohio.  Qates  v.  Tippecanoe  Stone 
Co.,  57  Ohio  St.  60,  63  Am.  St.  Bep. 
705,  4iS  N.  E.  285. 

Tennesaoe.  Kelley  v.  Fletcher,  94 
Tenn.  1,  6,  28  S.  W.  1099. 

Utab.  Salt  Lake  Hardware  Co.  v. 
Tintic  Milling  Co.,  13  Utah  423,  45 
Pac.  200;  Henderson  v.  Turngren,  9 
Utah  432,  35  Pac.  495. 

VlrgljilA.  Martin  v.  South  Salem 
Land  Co.,  94  Ya.  28,  26  S.  E.  591. 

Wadiington.     Dunlap  v.  Bauch,  24 
Wash.  620,  64  Pac.  807;  Kroenert  v 
Johnston,  19  Wash.  96,  52  Pac.  605 
Adamant  Mfg.  Co.  of  America  v.  Wal 
lace,  16  Wash.  614,  48  Pac.  415;  Man 
hattan    Trust    Co.    of    New  York    v 
Seattle  Coal  ft  Iron  Co.,  16  Wash.  499, 
48  Pac.  333,  737.    Takers  of  common 
Stock  as  a  bonus  with  preferred  have 
notice  that  it  is  not  paid  and  impliedly 
promise  to  pay  the  subscription  par  of 
it   for  satisfaction  of  creditors;   and 
it  is  no  defense  that  they  were  misled. 
Gordon  v.   Cummings,  78  Wash.  515, 
139  Pac.  4«9.  ♦ 

West  Vlrgiiila.  Statute  prevents 
holders  from  making  their  stock  full 
paid  at  50  cents  on  the  dollar  merely 
by  inserting  in  the  articles  that  it 
shall  be  so.  Security  Trust  Co.  v- 
Pord,  75  Ohio  St.  322,  8  L.  B.  A.  (N. 
a)  263,  79  N.  B.  474. 

WiflCCiiBliL  National  Bank  of  Mer- 
rill V.  Illinois  &  W.  Lumber  Co.,  101 
Wis.  247,  77  N.  W.  185;  Gogebic  Inv. 
Co.  V.  Iron  Chief  Min.  Co.,  78  Wis.  427, 
23  Am.  St.  Bep.  417,  47  N.  W.  726. 
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the  Btoek  was  not  worth  the  amount  of  the  stock,  or  that  it  was  not 
worth  anything  over  and  above  mortgages  which  covered  it  at  the  time 
of  the  transfer.  The  decision  was  put  upon  the  ground  that  tite  agree- 
ment under  which  the  property  was  received  in  payment  for  the  stock 
was  conclusive  upon  the  corporation  and  its  creditors,  unless  impeached 
and  rescinded  in  a  direct  attack  on  the  ground  of  fraud,  and  it  was 
said  that  ''the  courts,  eveni  where  the  rights  of  creditors  are  involved, 
will  treat  that  as  a  payment  which  the  parties  have  agreed  should  be 
payment."^  In  a  New  York  case  it  appeared  that  defendant,  the 
president  and  a  director  of  a  railroad  company,  as  such  entered  into 
a  contract  with  a  third  person,  by  which  the  latter  agreed  to  build  and 
equip  a  portion  of  the  road,  for  a  certain  sum  in  stock  of  the  .company, 
and  for  a  certain  sum  in  its  bonds ;  and  immediately  afterwards,  in 
accordance  with  a  previous  agreanent,  the  contract  was  assigned  to 
the  defendant,  who,  with  others  associated  with  him,  performed  the 
contract  at  an  expense  less  than  the  par  of  the  stock  and  bonds  agreed 
to  be  paid  therefor,  and  which  the  defendant  and  his  associates  re- 
ceived. It  appeared,  however,  that  the  contract  was  entered  into  and 
assignment  made  in  good  faith,  after  full  deliberation  and  consulta- 
tion, with. the  knowledge  and  consent  of  all  the  directors  and  stock- 
holders of  the  company,  as  the  only  means  to  insure  the  construction 
of  the  road,  and  that  the  amount  expended  in  th*e  p^ormance  of  the 
contract  exceeded  the  actual  value  of  the  stock  and  bonds  delivered  in 
payment.  Under  these  circumstances,  it  was  held  that  the  defendant 
was  not  liable,  at  the  suit  of  a  receiver  of  the  ecMoipany,  for  the  differ- 
ence between  the  par  value  of  the  stock  received  by  him  and  the  cost 
of  his  performance  of  the  contract.*^  It  does  not  appear  from  the  re- 
port of  this  case  whether  the  creditors  for  whom  it  was  sought  to  com- 
pel payment  became  so  after  the  stock  was  issued,  or  before,  or  whether 
they  were  in  any  way  deceived  by  the  issue  of  the  stock  for  less  than  its 
par  value.  If  they  were  existing  creditors  at  the  time  the  stock  was  is- 
sued, or  if,  though  they  became  so  afterwards,  they  knew  of  the  cir- 
cumstances, they  were  not  in  any  way  injured,  and  the  decision  was 
right,  for  only  those  creditors  who  have  dealt  with  the  corporation 
after  the  issue  of  fictitiously  paid  up  stock,  and  upon  the  faith  of 
its  being  paid  up,  can  complain.^  If  the  court  meant  to  hold,  as  the 
dicta  of  the  court  would  seem  to  imply,  that  persons  who  take  original 
capital  stock  of  a  corporlition  at  less  than  its  par  value,  either  in 

M  Phelan  v.  Hazard,  5  Dill.  45,  Fed.  M  Bee  |  3695,  infra. 

Caa.  No.  11,068. 

97  Van  Cott  V.  Van  Bmnt,  82  N.  T. 
535. 
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money,  or  in  property  intentionally  overvalued,  are  not  liable  to  sub- 
sequent creditors  who  deal  with  the  corporation  on  the  faith  of  its 
capital  stock,  the  decision  is  opposed  to  the  overwhelming  weight  of 
authority.^ 

The  general  power  to  issue  bonus  stock,  and  its  effect  within  the 
corporation,  has  already  been  discussed.'^  In  a  New  York  case,  where 
a  corporation  had  issued  paid  up  stock  as  a  gratuity,  it  was  held  that 
a  judgment  creditor  of  the  corporation,  on  its  becoming  insolvent, 
could  not  maintain  a  suit  in  equity  to  compel  the  stockholder  to  pay 
for  the  stock  contrary  to  his  agreement  with  the  corporation.  **The 
liability  of  a  shareholder  to  pay  for  his  stock,"  said  the  court,  ''does 
not  arise  out  of  his  relation,  but  depends  upon  his  contract,  express 
or  implied,  or  upon  some  statute,  and  in  the  absence  of  either  of 
these  grounds  of  liability,  we  do  not  preceive  how  a  person  to  whom 
shares  have  been  issued  as  a  gratuity  has,  by  accepting  them,  com- 
mitted any  wrong  upon  creditors,  or  made  himself  liable  to  pay  the 
nominal  face  of  the  shares  as  upon  a  subscription  or  contract."'* 
It  does  not  appear,  from  the  report  of  this^  case,  whether  the  creditor 
was  such  when  the  stock  was  issued,  or  became  such  after  it  was  is- 
sued, and  in  reliance  on  its  being  in  fact  full  paid.  If  the  former, 
then  the  decision  is  clearly  a  sound  one,^  but  if  the  latter,  it  is  con- 
trary to  the  prevailing  rule. 

As  we  have  seen,  it  is  on  the  ground  of  fraud,  and  not  on  the  ground 
of  contract,  that  persons  to  whom  stock  has  been  issued  as  full  paid, 
when  it  is  not  so  in  fact,  are  held  liable  to  creditors,  and  the  reason 
for  the  doctrine,  therefore,  applies  as  well  where  stock  is  issued  as  a 
gratuity  as  where  it  is  issued  for  cash  at  a  discount.  In  the  former 
case,  the  holder  does  not  agree  to  pay  anything;  in  the  latter,  he  does 
not  agree  to  pay  anything  further  than  what  he  has  paid.  It  has  re- 
peatedly been  held,  th^fore,  that  if  a  corporation  issues  its  stock  as 
full  paid  without  receiving  any  consideration,  and  particularly  when 
it  does  so  in  violation  of  an  express  charter,  statutory  or  constitutional 
provision,  and  the  stock  is  falsely  held  out  to  the  public  as  being 
full  paid,  the  transaction,  even  when  binding  upon  the  corporation 
and  consenting  stockholders,  operates  as  a  fraud  upon  persons  who 
subsequently  deal  with  the  corporation  and  become  creditors  on  the 

MSee  2  Moranvetz  on  Oorporatione,  80  See  t§  3520,  3579  et  fleq.,  supra. 

§  826;    Taylor   on   Corporations,   §  522  SI  Christensen  v.  Eno,  106  N.  Y.  97, 

(c),  p.  524,  note;  Elyton  Land  Co.  t.  60  Am.  Bep.  429,  12  N.  E.  648.     See 

Birmingham    Warehouse    &    Elevator  '  also  Christensen  v.  Quintard,  55  Hun 

Co.,  92  Ala.  407,  12  L.  B.  A.  307,  25  (N.  Y.)  608,  8  N.  Y.  Supp.  400. 

Am.  Srt.  Bep.  65,  9  So.  129.  SS  See  §  3595,  infra. 
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faith  of  its  capital  stock  being  full  paid,  and  a  court  of  equity,  or,  in 
some  jurisdictions  by  statute,  a  court  of  law,  will  compel  full  pay- 
ment for  the  stock,  if  necessary  for  the  satisfaction  of  their  claims.** 
In  California  it  is  held  that  where  a  certificate  of  stock  is  issued 
i^ithout  any  consideration,  in  violation  of  the  statutory  provision  of 
that  state  that  no  corporation  shall  issue  stock  except  for  money,  labor 
or  property  actually  received,  and  all  fictitious  increase  of  stock  shall 
be  void,  the  certificate  is  absolutely  void  for  all  purposes,  and  that  the 
holder  is  not  liable  to  creditors  as  for  an  unpaid  subscription.**  In 
some  of  the  other  states  it  is  held  otherwise.** 

§3ii92.  — FietioiiB  to  wwer  underpayment;  loana^  pledgeB,  ete. 
' '  Any  arrangement, ' '  said  the  Court  of  Appeals  of  Maryland,  * '  among 
the  stockholders,  or  those  in  charge  of  the  afEairs  of  the  corporation, 
by  which  the  stock  is  but  nominally  paid  for,  wheth^  in  money  or 
property,  the  corporation  not  in  fact  getting  the  b^efit  of  the  price 
in  good  faith,  will  be  regarded  as  a  sham  and  not  as  a  valid  payment^ 
as  against  the  creditors  of  the  corporation,  however  it  may  be  regarded 
as  between  the  corporation  and  the  subscriber.'*** 

In  a  case  in  the  Supreme  Court  of  the  United  States  it  was  said : 
**It  is  the  settled  doctrine  of  this  court  that  the  trust  arising  in  favor 


89  TTnited  States.  Handley  v.  Stutz, 
139  U.  8.  417,  35  L.  Ed.  227,  41.  Fed. 
531;  Bichardson  v.  Green,  133  U.  8. 
30,  33  L.  Ed.  516;  Allen  v.  Fairbanks, 
45  Fed;  445. 

niinols.  Hickling  v.  Wilson,  104 
HI.  54. 

Iowa.  Tuthill  Spring  Co.  v.  Smitli, 
90  Iowa  331,  57  N.  W.  853. 

Kentucky.  Haldeman  v.  Ainslie,  82 
Ky.  395. 

Iionlslaaa.  Belknap  v.  Adams,  49 
La.  Ann.  1350,  22  So.  382. 

IClclilgaa.  Peninsular  Sav.  Bank  of 
Detroit  v.  Black  Flag  Stove  Polish 
Co.,  105  Mich.  535,  63  N.  W.  514. 

Minnesota.  Hospes  v.  Northwestern 
Manufacturing  &  €ar  Co.,  48  Minn. 
174,  15  L.  B.  A.  470,  31  Am.  St.  Bep. 
637,  50  N.  W.  1117. 

Missouri.  Skrainka  v.  Allen,  76  Mo. 
384,  7  Mo.  App.  434. 

New  Jersey.  Hebberd  v.  Southwest- 
cm  Land  &  Cattle  Co.,  55  N*.  J.  Eq. 
18,  36  Atl.  122. 


Waahlngton.  Barto  v.  Niz,  15  Wash. 
563,  46  Pac.  1053. 

BDi^land.  In  re  Bailwaj  Time 
Ta/bles  Pu«b.  Co.,  68  L.  T.  649. 

As  to  bonus  stock  issued  to  pur- 
chasers of  bonds  compare  1 3593, 
infra. 

S4Kellerman  v.  Maier,  116  Oal.  416, 
48  Pac.  377. 

SS  Haldeman  v.  Ainslie,  82  Ky,  395; 
Belknap  v.  Adams,  49  1a.  Ann.  1350, 
22  So.  382;  Skrainka  v.  ^len,  7  Mo. 
App.  434,  76  Mo.  384. 

S«  Crawford  v.  Bohrer,  59  Md.  599. 
To  same  effect.  Fox  v.  Produce  Cold 
Storage  Exchange,  192  111.  App.  301. 

Leaving  certificates  in  the  stock 
book  as  treasury  stock  does  not  pre- 
vent its  being  considered  as  '^ issued. '' 
In  re  Grand  Bapids  Furniture  Agency, 
209  Fed.  4S3. 

Organizing  new  company  to  float 
stock  of  old  at  inflated  value.  State 
V.  Citizens'  Light  &  Power  Co.,  172 
Ala.  232,  S5  So.  193. 


/ 
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of  creditors  by  subscription^  to  the  stock  of  a  corporation  cannot  be 
defeated  by  a  simulated  payment  of  such  subscription,  nor  by  any 
device  short  of  an  actual  payment  in  good  faith.  And  while  any  set- 
tlement or  satisfaction  of  such  subscription  may  be  good  as  between 
the  corporation  and  the  stockholders,  it  is  unavailing  as  against  the 
claims  of  the  creditors. ' '  ^"^  Although  a  corporation  may  contract  with 
its  stockholders,  and  lend  them  money  if  it  acts  in  good  faith  and 
without  prejudice  to  the  rights  of  creditors,  it  cannot  resort  to  any 
such  a  device  for  the  purpose  of  relieving  them  from  payment  for 
their  shares,  to  the  injury  of  creditors.  It  was  held,  tiierefore,  in  a 
leading  case  in  the  Supreme  Court  of  the  United  States,  that  an  ar- 
rangement by  which  the  stock  of  a  corporation  was  nominally 
paid  for  by  the  subscribers,  and  the  money  was  immediately  repaid 
as  a  loan  to  them,  was  a  mere  device  to  change  the  subscriberg'  in- 
debtedness from  a  stock  debt  to  a  loan,  and  was  not  a  valid  payment, 
as  against  creditors  of  the  corporation.'*  According  to  these  author- 
ities a  simulated  performance  of  an  agreement  to  turn  over  property  ^ 
or  the  crediting  of  fictitious  payments  in  property  ^  or  a  sham  pur- 


87  Mr.  Justice  Brown;  in  Camden  v. 
Stuart,  144  IT.  8.  104,  113,  36  L.  Ed. 
363.  It  was  further  said  in  this  case: 
''Nothing  that  was  said  in  the  recent 
cases  oi  Clark  v.  Bever,  139  U.  S.  96; 
Fogg  V.  Blair,  139  U.  S.  118;  or  Hand- 
ley  V.  Stutz,  139  II.  S.  417,  was  in- 
tended to  overrule  or  qualify  in  any 
way  the  wholesome  principle  adopted 
by  this  court  in  the  earlier  cases,  espe- 
cially as  applied  to  the  original  sub- 
scribers to  fltock.  The  later  cases  were 
only  intended  to  draw  a  line  beyond 
which  the  court  was  unwilling  to  go  in 
fixing  a  liability  upon  those  who  had 
purchased  stock  of  the  corporation,  or 
had  taken  it  in  good  faith  in  satisfac- 
tion of  their  demands, '' 

»» Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 
610,  21  L.  Ed.  731. 

99  Agreement  to  pay  in  patents  is 
not  performed  by  giving  a  part  paid 
option  to  purchase  one  of  them  with 
a  license  to  operate  under  it  for  a  two- 
year  period,  it  having  nine  years  yet 
to  run.  In  re  Monarch  Corporation, 
203  Fed.  664,  rev'g  196  Fed.  252. 

M  Where  increased  stock  of  a  corpo- 


ration is  required  by  the  terms  of  the 
authority  for  the  increase  to  be  sold 
at  par,  and  the  corporation  buys  from 
a  subscriber  for  the  increased  stock  a 
pat«it  of  no  value,  for  the  purpose  of 
allowiiig  him  to  get  his  stock  below 
par,  by  crediting  the  purchase  price  on 
his  subscription,  and  afterwards  re- 
sells the  patent  to  him  for  a  nominal 
sum,  the  transaction,  being  a  mere 
evasion  of  the  requirements  of  the 
statute,  does  not  entitle  the  subscriber 
to  any  credit  on  his  subscription  as 
against  creditors,  or  a  receiver  suing 
on  their  behalf.  Peck  v.  Elliott,  79 
Fed.  10,  38  L.  B.  A.  616. 

A  selling  agent  for  patents  who  had 
only  a  prospective  commission  on  the 
eale  and  no  interest  in  them  could  not 
be  credited  for  payment  for  stock  as 
on  a  sale  of  them  to  the  corporation 
where  the  price  was  paid  by  it  to  the 
owner.  Hence  the  stock  should  be  re- 
garded as  paid  only  to  the  amount  of 
cash  paid  in.  Moore  v.  United  States 
One  Stave  Barrel  Co.,  238  HI  544,  128 
Am.  8t.  Bep.  153,  87  N.  E.  536,  aff'g 
141  HI.  App.  104. 
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chase  to  avoid  appearance  of  a  subscription  ^  will  be  treated  for  what 
they  really  are. 

gJ3693.  —  As  to  watared  of  andArpaid  inoraaied  iasaes.  The  doc* 
trine  under  which  stockholders  of  a  corporation  are  held  liable  to  pay 
the  full  amount  of  their  stock  for  the  benefit  of  creditors,  notwith- 
standing an  agreement  to  the  contrary  with  the  corporation,  is  not 
limited  to  original  capital  stock,  but  applies  also,  subject  to  some 
limitations,  to  new  stock  issued  by  a  corporation  upon  increasing  its 
capital  stock.  If  a  corporation  increases  its  capital  stock  for  the  mere 
purpose  of  adding  to  the  original  capital  stock,  and  enabling  it  to  do 
a  larger  and  more  profitable  business,  a  subscriber  for  the  new  stock 
is  in  substantially  the  same  position  as  a  subscriber  for  the  <mginal 
stock,  in  so  far  as  payment  therefor  is  concerned.  If  the  stock  is  issued 
as  full  paid,  upon  payment  or  agreement  to  pay  in  part  only,  or 
gratuitously,  and  the  corporation  becomes  insolvent,  subsequent  bona 
fide  creditors  may  compel  him  to  pay  the  balance,  if  necessary  for  the 
satisfaction  of  their  claims,  as  shown  in  the  preceding  paragraphs.^ 
By  the  weight  of  authority,  however,  there  is  no  such  liability,  in 
the  absence  of  a  statute,  where  an  active  corporation  becomes  em- 
barrassed and  issues  an  increase  of  its  capital  stock  in  good  faith  at 
the  best  price  that  can  be  obtained,  although  it  may  be  less  than  the 


41  When  stock  is  issued  to  a  sub- 
scriber for  propesly  taken  at  an  over- 
valuation, the  fact  that  the  subscrip- 
tion is  cancelled,  and  the  stock  issued 
in  form  as  upon  a  purchase  of'  the 
property,  does  not  prevent  the  court 
from  holding  the  subscriber  liable  for 
the  difference  between  the  par  value  of 
the  stock  and  the  actual  value  of  the 
property.  Hefbberd  v.  Southwestern 
Land  ft  Cattle  €o.,  56  N.  J.  Eq.  18,  86 
Atl.    122. 

A  sham  subscription  never  carried 
out  by  delivery  ef  certificates  and  fol- 
lowed by  direct  subscriptions  or  sales 
to  others  does  not  protect  them  as 
takers  of  ostensible  full  paid  stock. 
Gk>rdon  v.  Cummin^  78  Wash.  515, 
139  Pac.  4S9. 

Issuance  of  stock  nominally  for  min- 
eral licenses  and  immediate  return  <^ 
it  into  treasury,  it  being  already  cov- 
ered by  contract  for  sale  at  half  par 


to  a  bank,  and  no  consideration  having 
moved  to  licensor,  is  no  protection. 
Enright  v.  Heekscher,  240  Fed.  863. 

tt  Handley  v.  Stuts,  139  U.  6.  417, 
35  L.  Bd.  227,  41  Fed.  531;  Bickerson 
Boiler-Mill  Oo.  v.  Farrell  Foundry  & 
Machine  €o.,  75  Fed.  554;  Flinn  v. 
Bagley,  7  Fed.  785. 

Creditors  of  a  corporation  are  pre- 
sumed to  have  trusted  it  on  the  faith 
of  an  increase  in  the  capital  stock  from 
the^t^me  it  was  voted,  and  the  fact 
that  subscribers  therefor  did  not  re- 
ceive it  until  after  the  debts  were  con- 
tracted will  not  relieve  them  from  lia- 
bility in  case  the  stock  is  not  in  fact 
full  paid.  Handley  v.  Stutz,.139  XT.  &. 
417,  35  L.  Ed.  227. 

Actual  fraud  in  valuing  assets  to 
make  a  stock  dividend  must  be  shown 
to  charge  holders.  Wbitlock  v.  Alex- 
ander, ISO  N.  0.  465,  76  &  £.  538. 
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par  value,  either  in  the  pi^yment  of  debts,  or  to  raise  money  for  the 
suecessful  continuance  of  its  business;  ^  or  where  it  issues  such  stock 
in  good  faith  as  a  bonus  in  order  to  induce  persons  to  purchase  its 
bonds  at  their  par  value,^  and  there  is  no  presumption  that  the  stock 
had  a  value  with  the  bonds  exceeding  the  debt  paid  thereby.^  The 
transaction  must  be  in  good  f aith,  and  not  a  mere  device  for  recklessly 
or  fraudulently  disposing  of  the  stock  to  the  prejudice  of  stockholders 
or  creditors.** 

In  a  case  in  the  Supreme  Court  of  the  United  States,  a  railroad , 
company,  being  indebted  to  a  construction  company  in  the  sum  of 
$70,000,  which  it  was  unable  to  i>ay  in  money,  had  a  settlement  with 
the  construction  company,  whereby  the  debt  was  paid  in  shares  of 
the  stock  of  the  railroad  company  of  the  par  value  of  $350,000,  the 
stock  being  taken  at  twenty  cents  on  the  dollar,  but  not  being  worth 
at  the  time  an3rthing  at  all  on  the  market.  It  was  held  that  the  issue 
of  the  stock  was  not  a  fraud  upon  subsequent  creditors,  nor  ultra 
vires,  so  as  to  render  the  members  of  the  construction  company,  among 
whom  it  was  distributed,  liable  upon  the  same  as  unpaid  stock,  and 
that  they  could  not  be  held  liable  under  a  statute  merely  imposing 
liability  to  the  amount  of  unpaid  instalments  on  stock.*'' 

In  another  leading  case  in  the  Supreme  Court  of  the  United  States, 
a  corporation  issued  new  stock  as  a  bonus  to  purchasers  of  its  bonds 
in  order  to  dispose  of  the  bonds,  and  the  transaction  was  upheld  as 


4S  United  States.  Handley  v.  Stats, 
139  U.  a  417,  35  L.  Ed.  227;  Fogg  v. 
Blair,  130  U.  B.  118,  35  L.  £d.  104; 
Clark  V.  Bever,  139  U.  6.  96,  35  L.  Ed. 
88. 

Oallfomia.  KeUerman  ▼.  Maipr,  116 
Cal.  416,  48  Pac.  377;  Stein  v.,  How- 
ard, 65  Cal.  616,  4  Pac.  662. 

ODlorado.  Speer  v.  Bordeleau,  20 
Colo.  App.  413,  79  Pac.  332. 

MirJilSlin.  Dummer  ▼.  Smedley,  110 
Mich.  456,  38  L.  Bw  A.  490,  68  N.  W. 
260. 

Tsocaib  Mathis  y.  Pridham,  1  Tez. 
Civ.  App.  58,  20  S.  W.  1015. 

Contra,  Jackson  v.  ftraer,  64  Iowa 
469,  52  ^m.  Bep.  449,  20  N.  W.  764. 

M  Dummer  v.  Smedley,  110  Kich. 
466,  38  L.  B.  A.  490,  68  N.  W.  260; 
Handley  v.  State,  139  U.  S.  417,  35  L. 
Kd.  227;  Fogg  v.  Blair,  189  IT.  S.  118, 
35  L.  Ed.  104. 


45  Where  suit  wa#  brought  against 
contractors  for  the  building  of  a  rail- 
road to  hold  them  Hable  for  the  face 
▼alue  of  stock  received  by  them  in 
payment  fo^  work  done,  and  the  bill 
alleged  that  they  got  $12,000  in  the 
company's  first  mortgage  bonds  for 
each  mile  of  constructed  road,  and  in 
addition  $860,000  in  stock,  and  that 
the  bonds  were  full  and  adequate  com- 
pensation for  the  work,  but  which  con- 
tained no  allegation  as  to  the  real 
value  of  the  stock,  it  was  held  that 
the  bill  was  bad  on  demurrer,  for  not 
showing  that  the  stock  was  of  some 
value.  Fogg  v.  Blair,  139  U.  a  118, 
35  L.  Ed.  104. 

46  Fogg  V.  Blair,  139  IT.  S.  118,  36 
L.  Ed.  104.  See  New  Castle  4b  N.  W. 
By.  Co.  V.  Simpson,  21  Fed.  533. 

47  Clark  V.  Bever,  139  U.  S.  96,  35 
L.  Ed.  88. 
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against  ereditorg.  '*To  say/'  said  Mr.  Jnstice  Brown,  **that  a  cor- 
poration may  not,  under  the  circumstances  above  indicated,  put  its 
stock  upon  the  market  and  sell  it  to  the  highest  J)id,der,  is  practically 
to  declare  that  a  corporation  can  never  increase  its  capital  by  a  sale 
of  shares,  if  the  original  stock  has  fallen  below  par.  The  wholesome 
doctrine,  so  many  times  enforced  by  this  court,  that  the  capital  stock 
of  an  insolvent  corporation  is  a  trust  fund  for  tke  payment  of  its  debts, 
rests  upon  the  idea  that  the  creditors  have  a  right  to  rely  upon  the 
fact  that  the  subscribers  to  such  stock  have^ut  into  the  treasury  of 
the  corporation,  in  some  form,  the  amount  represented  by  it;  but  it 
does  not  follow  that  every  creditor  has  a  right  to  trace  each  share  of 
stock  issued  by  such  corporation,  and  inquire  whether  its  holder,  or  the 
person  of  whom  he  purchased,  has  paid  its  par  value  for  it.  It  fre- 
quently happens  that  corporations,  as  well  as  individuals,  find  it  neces- 
sary to  increase  their  capital  in  order  to  raise  money  to  prosecute  their 
business  successfully,  and  one  of  the  most  frequent  methods  resorted 
to  is  that  of  issuing  new  shares  of  stock  and  putting  them  upon  the 
market  for  the  best  price  that  can  be  obtained;  and  so  long  as  the 
transaction  is  bona  fide,  and  not  a  mere  cover  for  'watering*  the  stock, 
and  the  consideration  obtained  represents  the  actual  value  of  such 
stock,  the  courts  have  shown  no  disposition  to  disturb  it.  Of  course  no 
one  would  take  stock  so  issued  at  a  greater  price  than  the  original  stock 
could  be  purchased  for,  and  hence  the  ability  to  negotiate  the  stock 
and  to  raise  the  money  must  depend  upon  the  fact  whether  the  pur- 
chaser shall  or  shall  not  be  called  upon  to  respond  for  its  par  value. 
While,  as  before  observed,  the  precise  question  has  never  been  raised 
in  this  court,  there  are. numerous  decisions  to  the  effect  that  the  gen- 
eral rule  that  holders  of  stock,  in  favor  of  creditors,  must  respond 
for  its  par  value,  is  subject  to  exceptions  where  the  transaction  is  not 
a  mere  cover  for  an  illegal  increase.  •  •  •  The  liability  of  a  sub- 
scriber for  the  par  value  of  increased  stock  taken  by  him  may  depend 
somewhat  upon  the  circumstances  under  which,  and  the  purposes  for 
which,  such  increase  was  made.  If.it  be  merely  for  the  purpose  of 
adding  to  the  original  capital  stock  of  the  eorperation,  and  enabling 
it  to  do  a  larger  and  more  profitable  business,  such  subscriber  would 
stand  practically  upon  the  same  basis  as  a  subscriber  to  the  original 
capital.  But  we  think  that  an  active  corporation  may,  for  the  purpose 
of  paying  its  debts,  and  obtaining  money  for  the  successful  prosecution 
of  its  business,  issue  its  stock  and  dispose  of  it  for  the  best  price  that 
can  be  obtained.''**    A  stock  dividend  made  without  sufficient  assets 

tfHandley  v.  Stutz,  139  TJ.  8.  417,      Smedley,  110  Mich.  466,  38  L.  R.  A. 
35  L.  Ed.  227,  followed  in  Dummer  v.      490,  68  N.  W.  260. 

5937 

V  Ptiv.  Corp.— 80 


§  3593] 


Pbivate  Cobpobations 


[C1l56 


cannot  be  returned  to  the  corporation  and  the  liability  thus  avoided.** 

§  3594.  — Ag  to  treaBiuy  stock  and  stock  bought  in  or  forfeited. 

It  is  too  clear  to  admit  of  question,  that,  when  stock  has  been  once 
issued  and  fully  paid  f or,  there  is  nothing  to  prevent  the  stockholders 
from  returning  the  whole  or  a  part  thereof  to  the  corporation,  or  to  a 
trustee  for  its  sale,  to* be  disposed  of  for  its  benefit;  and  in  such  a 
case  the  corporation  or  trustee  may  dispose  of  the  stock  at  less  than  its 
par  value  without  violating  statutory  or  constitutional  provisions  regu- 
lating the  issue  of  stoclf^  and  without  rendering  purchasers  thereof 
liable  to  creditors  beyond  the  price  which  they  agree  to  pay.** 

When  stock  whi(;h  has  been  subscribed,  paid  for  in  full,  and  issued, 
is  by  the  holders  thereof  placed  in  the  hands  of  a  trustee  to  be  paid 
over  to  subscribers  for  bonds  of  the  corporation,  when  their  subscrip- 
tions to  such  bonds  are  paid  in  full,  such  stock  may  lawfully  be  trans- 
ferred by  the  trustee  to  the  subscribers  for  bonds,  upon  payment  of 
their  subscriptions,  without  violating  the  constitutional  or  statutory 
provision  that  stock  qr  bonds  shall  not  be  issued  except  for  money 
paid,  labor  done  or  property  actually  received,  and  that  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void.  And  the  failure  to  pay 
their  subscriptions  for  bonds  does  not  make  such  subscribers  liable 
upon  the  stock  agreed  to  be  delivered,  as  upon  unpaid  subscriptions 
for  stock.'^  The  same  is  true  of  stock  which  has  been  lawfully  issued 
by  a  corporation,  and  afterwards  reacquired  by  it  by  forfeiture  for 
nonpayment  of  assessments  thereon,  or  by  a  valid  purchase.    It  holds 


» First  Nat.  ^ank  y.  Patton  Co.,  32 
Ohio  Cir.  Ct.  627. 

M  Davis  V.  Montg^omery  Furnace  & 
Chemical  Co.,  101  Ala.  127,  8  So.  496; 
Lake  Superior  Iron  Co.  v.  Drexel,  90 
N.  Y.  87.  Compare  Ailing  v.  Wenzel, 
133  HI.  264,  24  N.  E.  551,  aff'g  27  HI. 
App.  511. 

Stock  once  issued  and  afterwardii 
reacquired  by  the  corporation  n^ay  be 
sold  by  it  at  the  l^est  price  obtainable, 
even  below  par.  Moaher  v.  6innott,'20 
Colo.  App.  454,  79  Pac.  742;  Crosby  v. 
Btratton,  17  Colo.  App.  212,  68  Pae. 
ISO. 

Purchaser  of  full  paid  stock  from 
corporation  is  not  liable  though  he 
paid  less  than  par.  Henry  v.  Semo- 
nian,  27  Colo.  App.  487,  150  Pac.  818. 

See  also  §  3522,  supra. 


The  following  case  does  not  reveal 
how  the  stock  passed  from  the  corpo- 
ration to  the  holder,  who  bought  $1,000 
of  stock  for  $250.  It  was  "sold"  to 
hhnby  the  corporation,  but  how  the 
corporation  held  it  does  not  appear. 
If  it  was  treasury  stock,  rather  than 
unissued  stock,  the  decision  seems 
clearly  erroneon&  * 

It  was  therein  held  tffaat,  even  if 
stock  was  sold  by  corporation  to  holder 
at  one-fourth  its  face,  a  creditor  may 
recover  the  balance  as  unpaid  sub- 
scription. (This  was  decided  under 
the  trust  fond  theory.)  Merchants' 
Mttt.  Adjusting  Agency  v.  Davidson, 
23  Cal.  App.  274,  137  Pac.  1091. 

51  Davis  V.  Montgomery  Furnace  ft 
Chemical  Co.,  101  Ala.  127,  8  Bo.  496. 
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such  stock  as  it  holds  other  assets,  and  may  lawfully  sell  the  same  at 
its  market  price,  although  it  may  be  less  than  the  par  value,  without 
rendering  the  purchasers  liable  to  creditors***  v 

This  exception  to  the  general  doctrine  does  not  apply  where  the 
transaction  under  which  the  corporation  reacquires  the  shares  is  not 
in  good  faith,  but  a  mere  device  on  the  part  of  the  stockholders  to 
avoid  payment  in  full.  Stockholders  cannot  escape  liability  to  cred- 
itors by  subscribing  for  stock,  ai^d  then  surrendering  it  to  the  corpora- 
tion before  payment  therefor,  and  afterwards  taking  the  same  from 
the  corporation,  controlled  by  them,  at  a  reduced  value,**  <»  by  elect- 
ing to  treat  it  as  a  loan  to  the  corporation.** 

§3596.  *-i Auteoedefnt  creditors  and  creditors  with  notice  or  as- 
senting. As  we  have  seen,  the  doctrine  that  persons  who  receive 
stock  of  a  corporation  luider  an  agreement  by  which  they  are  to  pay 
nothing  therefor,  or  to  pay  less  than  its  par  value,  may  be  compelled 
to  pay  in  full  for  the  benefit  of  creditors  of  the  corporation,  is  based 
upon  the  ground  of  fraud,**  It  can  be  invoked,  therefore,  in  favor  of- 
such  creditors  only  as  have  dealt  with  the  corporation  on  the  faith  of 
the  stock  being  fully  paid.  Those  who  have  not  done  so  are  not  de- 
frauded, and  cannot  complain.  ''The  whole  doctrine  that  the  capital 
stock  of  corporations  is  a  trust  fund  for  the  payment  of  creditors,*' 
said  the  Minnesota  court,  ''rests  upon  the  equitable  consideration  that 
the  distribution  of  the  capital  among  stockholders  without  making 
adequate  provision  for  the  payment  of  debts,  or  the  issue  of  fictitiously 
paid  up  stock,  is  a  fraud  upon  creditors  who  contract  with  the  corpora- 
tion in  reliance  upon  its  capital  remaining  intact,  or  in  reliance  upon 
the  professed  capital  having  been  in  fact  paid  up  in  full.  But  when 
the  reason  for  the  rule  does  not  exist  the  rule  itself  ceases  to  apply. 
This  trust  does  not  arise  absolutely  in  every  case,  in  favor  of  every  and 
any  creditor.  It  ier  not  true,  and  no  case  can  be  found  which  holds, 
that  it  is  in  the  power  of  a  creditor  in  every  and  all  cases,  as  a  matter 
of  right,  to  institute  an  inquiry  as  to  the  value  or  amount  of  the  con- 
sideration given  for  stock  issued  as  fully  paid  up,  any  more  than  that 


BS  Chillicothe  Branch  of  State  Bank 
of  Ohio  V.  Pox,  3  Blatchf.  431,  Fed. 
Cas.  No.  2,663;  Pullman  v.  Bailway 
Equipment  Co.,  73  HI.  App.  313;  Otter 
V.  Brevoort  Petroleum  Co.,  50  Barb. 
(N".  Y.)  427;  Bamweira  Oase,  50  L.  J. 
Ch.  827. 

53  Ailing  V.  Wenzel,  133  111.  264,  24 
N.  E.  551,  aff'g  27  111.  App.  511.    See 


also  Belknap  v.  Adams,  40  La.  Ann. 
1350,  22  So.  382. 

M  A  sale  of  stock,  to  raise  capital 
with  an  option  to  the  purchaser  to 
treat  it  as  a  loan,  cannot  be  so  treated 
as  against  creditors;  but  credit  may 
be  allowed  for  payments  made.  Du- 
rand  v.  Brown,  236  Fed.  609. 

W  §  3590,  supra. 
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it  would  be  his  right,  in  any  and  every  ease,  to  inquire  into  the  dis- 
tribution of  the  capital  among  the  shareholders.  It  is  only  those  cred- 
itors who  can  fairly  allege  that  they  have  relied,  or  whom  the  law 
presumes  to  have  relied,  upon  the  amount  of  capital  stock  of  the  com- 
pany, who  have  a  right  to  make  such  inquiry,  or  in  whose  favor  equity 
will  impress  a  trust  up^  the  subscription  to  the  stock,  and  set  aside 
a  fictitious  arrangement  for  its  payment/'  ••  It  follows  that  an  issue 
of  watered  or  fictitiously  paid  up  stock  by  a  (Corporation  cannot  be 
attacked,  nor  the  holders  thereof  be  compelled  to  pay  its  full  par 
value,  by  or  for  the  benefit  of  persons  who  dealt  with  the  corporation 
and  became  creditor^  before  the  stock  was  issued.*^  The  same  is  true 
of  a  creditor  who  participated  in  the  issue  of  the  stock,  or  consented 
thereto,  whether  he  participated  as  a  stockholder  or  officer  of  the  cor- 
poration, or  as  its  attorney,  or  otherwise.*'    And  it  is  equally  true 

56  First  Nat  Bank  of  Deadwood  v.      paid  goes.    They  may  sue  for  the  hal- 


Qustin  Minerva  Consol.  Min.  Co.,  42 
Minn.  327,  6  L.  R.  A.  676,  IS  Am,  St. 
ftep.  510,  44  N.  W.  198. 

It.  is  not  necessary  to  have  relied 
specifically  on  subscriptions  or  to  have 
known  that  the  stock  was  unpaid* 
Union  City  Lumber  Co.  v.  Traverse 
City,  L.  &  M.  B.  Co.,  170  Mich.  205, 
136  N.  W.  463. 

Iowa.  Stout  V.  HubbeU,  104  Iowa 
499,  73  N.  W.  1060;  Wishard  v.  Han- 
sen, 99  Iowa  307,  61  Am.  St.  Bep.  238, 
68  N.  W.  691;  Boulton  Carbon  Co.  v. 
Mills,  78  Iowa  460,  5  L.  B.  A.  649,  43 
N.  W.  290;  Chisholm  v.  Porny,  65  Iowa 
333,  21  N.  W.  664;  Jackson  v.  Traer,  64 
Iowa  469,  52  Am.  B^.  449,  20  N.  W. 
764;  Osgood  v.  King,  42  Iowa  476. 

Maine.  Libby  v.  Tol^ey,  82  Me.  397, 
19  Atl.  904. 

BCaryland.  Crawford  v.  Bohrer,  59 
Md.  599;  Brant  v.  Ehlen,  59  Md.  1. 

Michigan.  Peninsular  Sav.  Bank  of 
Detroit  v.  Black  Flag  Stove  Polish  Co., 
*  105  Mich.  535,  63  N.  W.  514. 

Minnesota.  Wallace  v.  Carpenter 
Elec.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Am.  St.  Bep.  530,  73  N.  W.  189; 
Hastings  Malting  Co.  v.  Iron  Bange 
Brewing  Co.,  65  Minn.  28,  67  N.  W. 
652.  It  is  voidable  as  to  creditors  so 
far  as  the  agreem'-nt  that  it  is  full 


anoe.  Shaw  v.  Staight,  107  Minn.  152, 
20  L.  B.  A.  (N.  S.)  1077,  119  N.  W. 
951. 

57Handley  v.  Stutz,  139  U.  S.  417, 
35  L.  Ed.  227,  aif'g  41  Fed.  531;  Colt 
V.  Gold  Amalgamating  Co.,  119  U.  8. 
343,  30  L.  Ed.  420,  14  Fed.  12;  Conti- 
nental Trust  Co.  v.*Toledo,  St.  L.  &  E. 
C.  B.  Co.,  82  Fed.  642;  Hospes  v. 
Northwestern  Manufacturing  &  Car 
Co.,  48  Minn.  174,  15  L.  B.  A.  470,  31 
Am.  St.  Bep.  637,  50  N.  W.  1117;  First 
Nat.  Bank  of  Deadwood  v.  Gustin 
Minerva  ConsoL  Min.  Co.,  42  Minn. 
327,  6  L.  B.  A.  676,  18  Am.  St.  Bep. 
510,  44  N.  W.  198.  See  also  Graham 
V.  La  Crosse  &  M.  B.  Co.,  102"  U.  8. 
148,  26  L.  Ed.  106. 

Under  a  statute  in  Tennessee,  all 
unpaid  stock,  whenever  subscribed,  is 
a  trust  fund  for  tke  payment  of  all 
corporate  debts,  whether  created  be- 
fore or  subsequent  to  the  subscriptions. 
Shields  V.  Clifton  Hill  Land  Co.,  94 
Tenn.  123,  26  L.  B.  A.  509,  45  Am.  St. 
Bep.  700,  28  S.  W.  668. 

MXTnited  States.  Bank  of  Fort 
Madison  v.  Alden,  129  U.  S.  372,  32  L. 
Ed.  725;  Colt  v.  Gold  Amalgamating 
Co.,  119  U.  S.  343,  30  L.  Ed.  420; 
Bickerson  Boiler-Mill  Co.  y.  Farrell 
Foundry  &  Machine  Co.,  75  Fed.  554. 
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of  a  croditor  who  dealt  with  the  corporation  with  actual  or  constructive 
notice  of  the  circumstances  under  which  the  stock  was  issued.^    Of 


AlalMUttHi.  Nicrosi  v.  Calera  Land 
Co.,  115  Ala.  ^,  22  So.  147. 

Diatilct  of  Ccdnmbia.  Am1)ler  v. 
Archer,  1  App.  Cas.  94. 

lowsw  Callanan  y.  Windsor,  78  Iowa 
193,  42  N.  W.  652. 

Michigan.  Ten  Eyck  y.  Pontiac,  O. 
&  P.  A.  B.  Co.,  114  Mich.  494,  72  N.  W. 
362. 

Now  Jersey.  Knoop  v.  Bohmrich,  49 
N.  J.  Eq.  82,  ^3  Atl.  118. 

Where  certain  persons  purchased 
land  to  he  conveyed  to  a  corporation 
to  be  afterwards  formed,  and  which 
was  to  issue  them  stock  at  the  rate  of 
five  dollars  of  stock  for  every  dollar 
paid  to  the  fund  for  purchasing  the 
land,  which  was  done,  it  was  held  that 
one  of  such  persons,  who  became  a 
director  of  the  corporation,  and  aftert 
wards  sold  his  stock  and  became  a 
creditor,  could  not,  on  its  becoming  in* 
solvent,  maintain  a  bill  to  compel  the 
other  subscribers  to  pay  the  difference 
between  the  face  value  of  their  stock, 
and  the  value  of  the  property  con- 
veyed. Nicrosi  v.  Calera  Land  Co., 
1l5  Ala.  429,  22  So.  147. 

In  a  Texas  case  it  was  held  that 
creditors  who  were  stockholders,  and 
had  notice  of  an  agreement  for  the 
issue  ft  stock  at  less  than  par,  eould 
not  demand  from  the  subscribers  that 
they  pay  the  difference  between  what 
they  agreed  to  pay  and  the  face  of  the 
stock,  and  that  they  had  no  right  to 
participate  in  the  fund  contributed  by 
the  subecribers  to  pay  creditors  not 
having  such  notice.  Mathis  v.  Prid- 
ham,  1  Tex.  Civ.  App.  68,  20  B.  W. 
1015. 

Where  a  creditor  otherwise  has  a 
right  to  enforce  stockholders'  liability 
for  the  unpaid  balances  due  on  shares 
issued  for  less  than  par,  he  is  not  pre- 
cluded by  the  fact  that  he  is  also  a 
stockholder,  unless  he  was  a  party  to 


the  agreement  under  which  the  stock 
was  issued.  Biehardson  v.  Chicago 
Packing  ft  Provision  Co.,  131  Cal. 
xviil,  63  Pac.  74. 

But  if  he  was  a  party  to  the  agree- 
ment, it  is  otherwise.    Id. 

One  who  has  taken  an  assignment 
of  a  claim  against  a  corporation,  after 
it  has  issued  stock  for  less  than  its  par 
value,  is  not  precluded  from  enforcing 
the  liability  of  stockholders  for  the 
balance  on  the  stock  by  the  fact  that 
bis  assignor  was  a  stockholder.  Mont- 
gomery V.  Brush  Elec.  Illuminating  Co. 
of  New  York,  48  N.  Y.  App.  Div.  12, 
62  N.  Y.  Supp.  606,  aff'd  168  N.  Y. 
657,  61  N.  £.  1131  (mem.  dec). 

M  United  States.  Coit  v.  Gold  Amal- 
gamating Co.,  119  V,  8.  343,  30  L.  Ed. 
420;  McBride  v.  Farrirfgton,  131  Pod. 
797;  iftckerson  Boiler-Mill  Co.  v.  Far- 
rell  Foundry  is  Machine  Co.,  75  Fed. 
554;  Northwestern  Mut.  Life  Ins.  Co. 
V.  Cotton  £rch«  Beal  Estate  Co.,  70 
Fed.  156;  Kenton  Furnace  B.  B.  ft 
Mfg.  Co.  V.  McAlpin,  5  Fed.  737. 

Tndfana,  Bent  v.  TJnderdown,  156 
Ind.  516,  60  N.  E.  307. 

Iowa.  Callanan  v.  Windsor,  78  Iowa 
193,  42  N.  W.  652. 

Kansaa  Walburn  v.  Chenault,  43 
Kan.  962,  23  Pae.  657. 

Kentacky.  Miller  v.  Higginbotham  's 
Adm'r,  29  Ky.  L.  Bep.  547,  107  Am. 
St.  Bep.  335,  87  S.  W.  933. 

MSniiesota.  Hospes  v.  Northwestern 
Manufaetnring  ft  Car  Co.,  48  Minn. 
174,  15  L.  B.  A.  470,  31  Am.  St.  Bep. 
637,  50.  N.  W.  1117;  First  Nat.  Bank 
of  Dead  wood  v.  Gustin  Minerva  Con- 
sol.  Min.  Co.,  42  Minn.  327,  6  L.  B.  A. 
676,  18  Am.  St.  Bep.  510,  44  N.  W.  198. 

MisBOitfL  Colonial  Trust  Co.  v.  Mc- 
Millan, 188  Mo.  547,  107  Am.  St.  Bep. 
335,  87  S.  W.  933;  Woolfolk  v.  Janu- 
ary, 131  Mo.  620,  33  S.  W.  432. 

Oxagon.      McAllister    v.    American 
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course-it  must  be  antecedent  notice.^  In  view  of  tte  numerous  statu- 
tory requirements  of  statements  to  be  recorded  either  in  the  corporate 
books  or  in  some  public  office,  the  question  arises  whether  notice  is 
imparted  by  them.  The  recorded  articles  do  n^  impart  notice  of  the 
overvaluation  ordinarily  •*  unless  they  exhibit  the  very  facts  ••  or  per- 


Hospital  Ass'n,  62  Ore.  530,  125  Pac. 
286. 

Waslidnffton.  Davies  v.  Ball,  6^ 
Wash.  292,  Ann.  Cas.  1914  B  750,  116 
Pac.  833;  Adamant  Mfg.  €o.  v.  Wal- 
lace, 16  Wash.  614,  48  Pac.  415. 

WIflcoiudn.  WhitehiU  v.  Jacobs,  75 
Wis.  474,  44  N.  W.  630. 

Wyoming.  Tuttle  v.  Rohrer,  23 
Wyo.  305,  149  Pac.  857,  rehearing  de- 
nied 153  Pac.  27. 

An  agreement  that  payment  in  full 
of  par  value  shall  not  be  required  is  a 
fraud  on  subsequent  creditors  in  good 
faith,  but  not  on,  those  who  deal  with 
notice  of  the  facts.  Dickinson  v. 
Kline,  96  Neb.  435,  148  N.  W.  141. 

Evidence  held  to  show  that  cr^tors 
had  notice,  especially  one  who  was  at- 
torney for  the  company  at  the  time  of 
issuance.  Dickinson  v.  Kline,  96  Neb. 
435,  148  N.  W.  141. 

A  ''no  recourse"  clause  in  a  mort- 
gage, made  by  reference  a  part  of  the 
bonds,  absolves  stockholders  from  lia- 
bility to  mortgage  bondholders  for  a 
deficiency.  Babbitt  v.  Bead,  215  Fed. 
395. 

Knowledge  that  a  mining  corpora- 
tion had  sold  full  paid  stodk  below  par 
defeats  recovery.  Beel  v.  Brammer, 
56  Ind.  App.  180,  101  N.  E.  1043. 

60  Subsequent  notice  is  no  defense. 
Gordon  v.  Gummings,  78  Wash.  515, 
139  Pac.  489. 

61  The  record  of  incorporation  pro- 
ceedings is  not  constructive  notice  to 
subsequent  creditors  of  the  real  value 
of  property  received  in  payment  of 
subscriptions  to  stock,  or  that  it  was 
grossly  overvalued.  Lea  v.  Iron  Belt 
Mercantile  Co.,  119  Ala.  271,  24  So.  28. 

Where  the  promoters  of  a  eorpora- 
tion  agreed   to   purchaoe  laAd  at   a 


grossly  excessive  valuation,  and  issue 
the  stock  of  the  corporation  in  pay- 
ment, and  the  articles  of  incorporation 
recited  the  contract,  and  that  the  di- 
rectors should  pay  for  the  land  by 
issuing  stock  at  par  for  the  agreed 
valuation,  and  that  the  stock,  when  so 
issued,  should  be  held  and  regarded  as 
fully  paid  for  by  the  conveyance  of 
the  land  to  the  corporation,  it  was  held 
that  the  articles  were  not  notice  to 
subsequent  creditors  that  the  land  had 
been  overvalued.  Stout  v.  Hubbell, 
104  Iowa  499,  73  N.  W.  1060.  . 

Entries  contained  in  the  private 
books  of  a  corporation  are  not  notice 
to  persons  becoming  creditors  of  the 
corporation  as  to  the  way  In  which 
stockholders  have  i>aid  for  their 
shares.  Gilkie  &  Anson  Co.  v.  Dawson 
Town  ft  Gas  Co.,  46  Neb.  333,  64  N.  W. 
978,  1097. 

The  filing  and  recording  of  articles 
reciting  full  payment  in  property  (B. 
8.  1909,  ii  2975,  3340)  do  not  impart 
notice  that  the  property  is  fictitiously 
valued;  creditors  are  not  bound  by 
such  recitals.  Bogers  v.  Stag  Min.  Co., 
185  Mo.  Airp.  «59,  171  6.  W.  676.* 

68  Where  the  recorded  articles  of  a 
corporation  expressly  provide  that 
only  a  certain  per  cent,  of  the  par 
value  of  the  stock  shall  be  collected 
except  by  unanimous  consent  of  the 
stockholders,  and  show  the  amount 
subscribed  by  each  stockholder,  and 
the  cash  paid,  the  unpaid  portion  of 
the  subscriptions  is  not  an  asset  for 
the  benefit  of  creditors  of  the  corpo- 
ration on  its  becoming  insolvent,  since 
the  articles  give  notice  of  the  liability 
of  the  stockholders.  Bent  v.  Under- 
down,  156  Ind.  516,  60  N.  E.  307. 
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haps  where  they  are  aided  by  a  recorded  mortgage,^  but  the  filing 
of  the  approved  statement  required  by  the  Virginia  law  (a  blue  sky 
law)  is  held  to  be  notice.'*  Where  the  creditor  is  a  corporation,  the 
knowledge  of  its  o£Scer  suffices  to  charge  it ;  ^  and  a  parent  corporation 
and  its  assignee  were  held  chargeable  with  knowledge  of  overvalua- 
tion in  the  stock  issue  of  a  subsidiary  one.'' 

These  are  defenses  only  to  an  equitable  liability  and  not  to  one  that 
is  legal  and  positive  to  pay  par  value.*^  Thus  in  Illinois  a  statute 
provides  that  '*each  stockholder  shall  be  liable  for  the  debts  of  the 
corporation  to  the  extent  of  the  amount  that  may  be  unpaid  upon 
the  stock  held  by  him/'  and  it  has  been  held  that  the  right  of  a  creditor 
to  compel  a  stockholder  to  pay  the  diflference  between  the  par  value 
of  his  stock  and  what  he  has  paid  in  money  or  property  under  his 
agreement  with  the  company  is  not  in  any  way  affected  by  the  fact 
that  he  knew,  or  did  not  know,  when  he  extended  credit  to  the  com- 
pany, that  the  stock  was  in  part*unpaid.''    Neither  is  such  a  defense 


•8  Evidence  held  to  show  that  sub- 
Bequent  creditors  did  not  extend  credit 
on  the  'belief  that  certain  stock  was 
full  pcud,  the  corporate  reoards  having 
been  such  as  to  impart  notice  and 
there  being  a  prior  mortgage  on  file. 
Durand  v.  Brown,  236  Fed.  609. 

MThe  policy  of  such  laws,  says  the 
Virginia  court,  is  to  make  persons 
dealing  with  corporations  'Mook  to 
the  records  of  the  State  Corporation 
•Commission  for  information  there  to 
be  found,  or  suggested,  as  to  the  char- 
acter, location  and  value  of  the  assets 
of  the  corporation,  and  if  they  fail 
*  *  *  they  shall  have  no  remedy. ' ' 
Monk  V.  Barnett,  113  Va.  635,  75  8. 
E.  185. 

6*  Knowledge  of  its  officer  may  be 
imputed  to  a  corporation  becoming  a 
creditor  of  another  inflated  one.  Lea 
V.  Iron  Belt  Mercantile  Co.,  147  Ala. 
421,  8  it  R.  A.  (N.  8.)  279,  119  Am. 
8t.  Rep.  93,  42  So.  415. 

60  Contract  for  selling  the  parent's 
products,  which  contract  was  turned 
over  for  stock  in  the  subsidiary.  Par- 
rell  V.  Davis,  —  Ore,  — ,  161  Pac.  94. 

67  In  Connecticut  where  the  basis  of 
liability  is  a  legal  obligation  to  pay 


par  value,  notice  and  subsequence  in 
time  are  not  defenses.  Rosoff  v.  (Ml- 
bert  Transp.  Co.,  221  Fed.  972. 

66Sprague  v.  National  Bank  of 
America,  172  HI.  149,  168,  42  L.  R.  A. 
606,  64  Am.  St.  Rep.  17,  50  N.  E.  19, 
aff'g  66  m.  App.  320:  "The  liability 
of  the  stockholder,"  said  the  court  in 
this  case,  "is  established  by  the  stat- 
ute for  the  purpose  of  securing  to  the 
creditor  the  benefit  of  the  entire  fund 
which,  in  the  contemplation  of  the 
statute,  will  be  created  by  subscrip- 
tions to  the  capital  stock  of  the  cor- 
poration. The  right  of  a  creditor  to 
avail  himself  of  this  liability  of  a 
stockholder  arises  out  of  the  fact  the 
stockholder  has  not,  as  the  statute  re- 
quires, paid  the  full  amount  of  his 
subscription  to  the  capital  stock  of  the 
corporation,  and  the  right  is  in  no 
wise  impaired  by  the  fact  that  the 
creditor  knew,  or  did  not  know,  the 
stockholder  was  in  default."  But  see 
Higgins  T.  Lansingh,  154  IlL  301,  40 
N.  E.  362. 

As  to  unpaid  balances  covered  by 
fictitious  entries  the  creditor  may  re- 
cover without  regard  to  when  the 
debt  accrued.     (Hurd  's  Rev.  St.  1908, 
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relevant  if  there  is  no  allegation  or  issue  that  the  stock  was  put  out 
as  full  paid.** 

A  creditor  cannot  enforce  further  payment  by  stockholders  who 
have  received  watered  or  fictitiously  paid  up  stock,  if  he  has  waived 
the  right  to  do  so  by  a  special  contract.^ 

§  3596.  Measure  and  es^ent  of  liability  to  crediton — In  general 

The  holders  of  watered  or  fictitiously  paid  up  stock  are  liable,  for  the 
benefit  of  creditors  of  the  corporation,  to  such  an  extent  only  as  may 
be  necessary  for  the  satisfaction  of  their  claims.''*  When  the  assets 
of  a  corporation  are  abundantly  suflBcient  for  the  payment  of  the  debts 
of  the  corporation,  and  have,  either  by  law  or  by  act  of  the  corporation, 
,been  set  apart  and  secured  primarily  for  that  purpose,  stockholders 
cannot  be  required  to  pay  up  anything  du&  on  their  subscriptions.''* 
Credit  shoulc^  be  allowed  for  whatever  was  realized  or  paid  in  as  cor- 
porate assets  '^  and  a  set-off  of  advances  may  be  allowed  ''^  or  stated  in 
another  form,  ''if  there  is  overvaluation  of  the  property  taken  by 
the  corporation  for  the  stock,  the  stockholder  is  liable  for  the  difference 
between  the  actual  value  and  the  accepted  value  of  such  property,  and 
consequently  his  stock  is  regarded  as  unpaid  stock 'to  the  extent  of 
that  difference."'* 


c.  32,  f  8,  p.  £?26.)  Moore  v.  United 
States  One  Stave  Barrel  Co.,  238  HI. 
544,  128  Am.  St.  Rep.  153,  87  N.  E. 
536,  aff'g  141  111.  App.  104. 

69 Unless  there  is  issue'  and  proof 
that  stock  was  issued  and  held  as  full 
paid,  this  defense  is  irrelevant.  Mc- 
Allister V.  American  Hospital  Ass'n, 
62  Ore.  530,  125  Pac.  286. 

70  Bush  V.  Robinson,  95  Ky.  492,  26 
S.  W.  178.  And  see  infra,  this  chap- 
ter. 

71  See  Scoville  v.  Thayer,  105  U.  S. 
143,  26  L.  Ed.  968. 

78  Albitztigui  v.  Guadalupe  y  Caloo 
Min.  Co.,  92  Tenn.  598^,  22  S.  W.  739. 
See  infra,  this  chapter,  subd.  xxxm. 

78  Subscribers  should  be  credited 
for  whatever  has  been  paid  on  the 
shares  turned  into  the  treasury  to  be 
sold  with  credit  to  them  on  sales.  In 
re  Grand  Rapids  Furniture  Agency, 
209  Fed.  483. 

Money  paid  for  stock  sold  to  raise 
capital  should  be  credited.  Burand  v. 
Brown,  236  Fed.  609. 


Actual  value  should  be  credited. 
Enright  v.  Heckscher,  240  Fed.   863. 

Just  value  will  be  credited.  Hol- 
combe  v.  Trenton  White  City  Co.,  80 
N.  J.  Eq.  122,  82  Atl.  618,  aff'd  82  N. 
J.  Eq.  364,  91  Atl.  1069. 

Reasonable  value  may  be  credited. 
Bellview  Cemetery  Co.  v.  Faulks,  — 
Ala.  — ,  73  So.  927. 

Under  Comp.  Laws  1907,  $  316,  pay- 
ments are  not  declared  void  if  over- 
valued; and  such  payments  may  be 
credited  at  actual  value,  neither  does 
allowance  of  such  credits  offend. 
Const,  art.  XTI,  §  5,  forbidding  issue 
except  to  bona  '  fide  subscribers,  and 
for  money  or  property  received,  etc. 
Union  Pac.  R.  Co.  v.  Blair,  — %tah  — , 
156  Pac.  948. 

74  A  set-off  for  money  advanced  to 
the  corporation.  Witt  v.  Nelson,  — 
Tex.  Civ.  App.  — ,  169  S.  W.  381. 

75  United  States.  Babbitt  v.  Read, 
215  Fed.  395. 

Oallfomia.  Harrison  v.  Armour,  169 
Cal.  787,  147  Pac.  1166. 
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Where  stock  is  issued  for  property  of  equal  value,  and  it  is  after- 
wards ascertained  that  the  vendor  had  no  title  to  a  fractional  part  of 
the  property,  and  the  corporation  purchases  it  from  the  true  owner, 
the  vendor  is  liable,  not  for  the  amount  so  paid  by  the  corporation,  but 
for  the  diflference  between  the  value  of  the  property  to  which  he  had 
title  and  the  face  value  of  the  stock  at  the  time  the  srtock  was  issued 
to  him.''®  Interest  should  be  added  to  the  amount  regarded  as  un- 
paid from  the  time  when  it  should  have  been  paid.^^  The  liability  is 
pro  rata  among  the  stockholders ''^  to  the  extent  of  the  stock  legally 


Illinois.  Coleman  v.  Howe,  154  HI. 
4€8,  471,  45  Am.  St.  Bep.  133,  39  N.  E. 
725,  aff 'g  53  111.  App.  82;  Fox  v.  Prod- 
uce Cold  Storage  Exchange,  192  111. 
App.  301;  De  Shelter  v.  American 
Spring  Water  Supply  Co.,  182  111.  App. 
403;  Cohen  v.  Toy  Gun  Mfg.  Co.,  172 
HI.  App.  330. 

EansaA.  First  Nat.  Bank  v.  North- 
up,  82  Kan.  638,  136  Am.  St.  Bep.  119, 
109  Pae.  672. 

lionlsiaiuk  Webre  v.  Christ,  130 
La.  450,  58  So.  145. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  42  L.  B.  A.  621,  69  Am.  St.  Bep. 
668,  53  Pac.  959. 

Gross  overvaluation,  $79,400  capital 
against  $15,000  of  property  and  $600 
against  $300  in  mon-ey.  Schneider  y. 
Johnson,  161  Mo.  App.  375,  143  S.  W. 
78. 

In  a  leading  New  Jersey  case,  five 
persons  entered  into  a  contract  for  the 
purchase  of  a  tract  of  land  for  $50,000, 
and  organized  a  corporation  to  take 
the  same.  In  the  certificate  of  incor- 
poration the  capital  stock  was  fixed 
at  $100,000,  and  these  persons  sub- 
scribed for  the  whole  of  it,  and  be- 
came the  directors.  The  deed  for  the 
land  was. made  directly  to  the  corpo- 
ration, and  it  gave  its  obligations  for 
the  whole  purchase  money.  The  di- 
rectors then  appraised  the  land  at 
$100,000,  although  it  was  not  worth 
more  than  the  "purchase  price  of 
$50,000,  and  credited  $50,000  of  the 
valuation  as  a  payment  on  the  sub- 


scriptions to  the  capital  stock.  In  a 
suit  by  a  creditor  of  the  corporation 
it  was  held  that,  as  against  creditors, 
the  allowance  of  the  credit  on  sub- 
scriptions was  invalid,  and  the  stock- 
holders were  required  to  pay  the  sub- 
scriptions in  full.  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501. 

Difference  between  agreed  price  of 
the  property  and  the  par  of  the  stock, 
where  it  was  issued  full  paid  for  prop- 
erty agreed  to  be  worth  a  sum  below 
par.  First  Nat.  Bank  v.  Northup,  82 
Kan.  638,  136  Am.  St.  Bep.  119,  109 
Pac.  672. 

76  Jenkins  v.  Bradley,  104  Wis.  540, 
80  N.  W.  1025. 

77  Interest  should  be  included  on  the 
unpaid  amount  from  date  of  action 
begun  constituting  a  demand  (dietum 
per  Frick,  J.,  not  necessary  because 
majority  found  nothing  unpaid). 
Union  Pac.  B.  Co.  v.  Blair,  —  Utah  — , 
156  Pac.  948. 

In  New  Jersey  the  purchaser  is  lia- 
ble for  the  full  unpaid  balance  even  if 
stock  was  issued  as  full  paid  to  in- 
crease Capital.  Enright  v.  Heckscher, 
240  Fed.  863.  And  for  interest  there- 
on from  the  time  payment  was  due, 
to  wit,  in  this  case  from  time  of  re- 
ceipt of  the  stock.    Id. 

78  Where  nothing  was  paid  the  hold- 
ers are  liable  for  their  pro  rata  por- 
tion of  the  debts.  Bowan  v.  Texas 
Orchard  Development  Co.,  —  Tex.  Civ. 
App.  — ,  181  S.  W.  871. 
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owned  by  them.''*    An  assignee  of  a  creditor  may  recover  the  face  of 
the  claim  and  not  only  the  lesser  amount  which  he  paid  for  it.^ 

§  3697.  «-Eff6Gt  of  tranff^r  an  liaUlity  to  creditors.  The  holder 
of  watered  or  fictitiously  paid  up  stock  cannot  escape  liability  to  cred- 
itors by  transferring  the  same  to  an  irresponsible  person  or  to  a  bona 
fide  purchaser,  and  in  some  states  he  remains  liable  under  all  circum- 
stances ;  *^  and  a  person  cannot  be  regarded  as  a  transferee  if  in  fact 
he  took  direct  from  the  corporation  after  a  colorable  issue  and  sur- 
render of  the  stock  into  the  treasury ,••  or  by  some  other  fiction.** 

Whether  there  is  any  liability  on  the  part  of  the  transferee  depends 
upon  whether  he  was  a  bona  fide  purchaser.  If  he  purchased  with 
notice,  actual  or  constructive,  that  the  stock  was  not  in  fact  fully 
paid  up,  he  is  subject  to  the  same  liability  as  his  transferrer ;  but  he  is 
not  liable  at  all  if  he  purchased  without  such  notice.*^ 


79  One  who  holds  as  legal  owner  and      held  to  show  that  a  director  had  no- 


also  some  as  equitable  owner  is  liable 
only  for  what  is  unpaid  on  the  former. 
McAllister  v.  '  American  Hospital 
Ass'n,  02  Ore.  530,  125  Pac.  286. 

iO  Assignees  of  creditors  will  not 
be  scaled  down  to  what  they  paid  for 
their  claims.  Gordon  v.  Gummings, 
78  Wash.  515,  139  Pac.  489. 

SlSprague  v.  National  Bank  of 
America,  172  HI.  149,  42  L.  R  A.  606, 
64  Am.  8t.  Bep.  17,  50  N.  E.  19,  stt'g 
66  111.  App.  320;  White  y.  Greene 
(Iowa),  70  N.  W.  182;  Wishard  v.  Han- 
sen, 99  Iowa  307,  61  Am.  St.  Bep.  238, 
68  N.  W.  691.  And  see  infra,  this 
chapter,  subd.  XxxnL 

M  Persons  who  took  common  stock 
as  a  bonus  direct  from  the  company 
without  any  intervening  certificate 
cannot  claim  as  transferees '  of  pro- 
moters, who  in  fact  turned  it  back 
into  the  treasury  to  be  used  as  a 
bonus.  Holcombe  v.  Trenton  Whi>te 
City  Co.,  80  N.  J.  Eq.  122,  82  Atl.  618, 
afTM  82  K.  J.  Eq.  364,  91  Atl.  1069. 

Turning  fraudulently  void  stock 
back  into  the  treasury  and  thence 
selling  it  as  full  paid  does  not  relieve 
the  purchaser  with  notice.  Enright 
V.  Heckscher,  240  Fed.  863.    Evidence 


tice.    Id. 

8S  The  president  became  a  subscriber 
where  in  the  name  of  a  fictitious  per- 
son he  gave  forged  bonds  for  stock 
and  then*  transferred  the  stock  in  the 
fictitious  name  to  himself.  Houston 
Fire  ft  Marine  Ins.  Oo.  v.  6wain,  — 
Tex.  Civ.  App.  — ,  114  8.  W.  149. 

M  United  States.  8teaey  v.  LitUe 
Bock  ft  Ft.  S.  B.  Co.,  5  Dill.  348,  Fed. 
Cas.  No.  13,329. 

BUiiolB.  Coleman  v.  Howe,  154  HI. 
458,  45  Am.  6t.  Bep.  133,  39  N.  E.  725, 
aff 'g  53  ni.  App.  82. 

Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  Bt.  Bep.  238,  68  N.  W. 

e»i. 

ICaxjlaiid.  Brant  v.  Ehlen,  59  Md.  1. 

Mldilgan.    Toung  v.  Erie  Iron  Co., 
^5  Mich.  Ill,  31  N.  W.  814. 
>    Itfinneaota.     Wallace    v.    Carpenter 
Elec.  Heating  Mfg.  Co.,  70  Minn.  321, 
68  Am.  St.  Bep.  530,  73  N.  W.  189. 

Tenneeaee.  West  Nashville  Planing- 
Mill  Co.  V.  Nashville  Sav.  Bank,  86 
Tenn.  252,  6  Am.  St.  Bep.  835,  6  8. 
W.  340. 

Waatatagton.  8e6  Davies  v.  Ball,  64 
Wash.  292,  Ann.  Cas.  1914 B  750,  116 
Pac.  833. 
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§  8596.  Remedies  and  prooednre.  The  remedies  applicable  to  ob- 
tain redress  wliere  stock  is  watered  or  underpaid  are  the  ordinary 
remedies  available  to  the  corporation,  its  members  or  its  creditors,  and 
other  appropriate  chapters  of  this  work  dealing  with  such  remedies 
in  their  general  aspects  should  be  consulted."*  In  the  absence  of  a 
statute,  the  remedy  of  creditors  of  a  corporation  to  compel  payment  by 
holders  of  watered  or  fictitiously  paid  up  stock  is  in  equity,  and  he 
cannot,  nor  can  a  receiver,  maintain  an  action  at  law  directly  against 
the  stockholders.**  In  some  jurisdictions,  however,  there  are  statutes 
which  allow  a  creditor  in  such  a  case  to  maintain  an  action  at  law 
against  a  stockholder,  or  to  levy  an  execution  under  a  judgment  against 
the  corporation.*''    Underpaid  subscripticms  may  be  recovered  in  an 


And  see  infra,  this  chapter,  sabd. 
atxxra.  ^ 

A  purchaser  in  the  open  market  is 
not  liable.  Bonet  Const.  Co.  v.  Cen- 
tral Amusement  Co.,  153  Mo.  App.  185, 
132  8.  W.  270. 

Overvaluation  is  not  imported  by 
the  mere  fact  that  stock  was  treasury 
Btock.  Evidence  held  not  to  show  no- 
tice to  transferee  of  overvaluation 
though  he  was  a  director  with  access 
to  books.  Davies  v.  Ball,  64  Wash. 
292,  Ann.  Gas.  1914  B  750,  116  Pac.  833. 

Where  the  certificates  bought  from 
a  broker  did  not  recite  full  payment 
or  nonassessability  but  did  disclose 
that  three  shares  of  commcfU  was  a 
bonus  for  each,  one  of  preferred,  the 
taker  had  notice.  Gordon  v.  Oum- 
mings,  78  Wash.  615,  139  Pac.  489. 

Holders  of  underpaid  stock  who 
knew  that  the  subscriber  took  it  at  & 
fraudulent  overvaluation,  all  being  in- 
corporators, are  liable  to  creditors  on 
what  they  took  from  such  subscriber. 
Schneider  v.  Johnson,  161  Mo.  App. 
375,  143  fl.  W.  78. 

Payments  by  transferees  before 
actual  delivery  of  stock  and  bonds 
does  not  impute  notice  to  the  pur- 
chaser beyond  the  fact  that  they  are 
not  yet  ready  for  delivery.  Cred- 
itors cannot  look  to  such  holders  for 
underpayment.  Babbitt  v.  Bead,  215 
Fed.  395. 


Under  a  statute  requiring  the  cor- 
poration upon  organization  to  file  a 
certificate  that  its  stock  has  been 
fully  paid  in,  and  providing  that 
stockholders  shall  be  liable  individu- 
ally in  an  amount  equal  to  the  amount 
of  stock  held  by  them  until  the  entire 
capital  stock  has  been  paid  in,  it  has 
been  held  that  a  purchaser  of  the 
stock  before  the  certificate  has  been 
filed  may  be  held  liable  where  the 
stock  was  issued  in  exchange  for  prop- 
erty at  an  overvaluation,  although  the 
purchaser  took  the  stock  without 
knowledge  of  such  fact.  White,  C6r- 
bin  ft  Co.  V.  Jones,  167  N.  T.  158,  60 
N.  E.  422. 

is  As  to  remedies  of  creditors  In 
general,  see  infra,  this  chapter,  subd. 

As  to  remedies  founded  on  the  con- 
tract of  subscription,  or  for* breach 
thereof,  aee  Ohap.  17,  supra. 

As  to  remedies  of  stockholders,  in- 
dividually or  in  the  corporate  right, 
see  other  portions  of  this  chapter,  and 
Chaps.  42  and  43,  supra. 

i6  First  Nat.  Bank  of  Sioux  City  v. 
Peavey,  69  'Fed.  456;  Thomson-Hous- 
ton Elee.  Ck>.  v.  Dallas  ConsoL  Trac- 
tion By.  Co.,  54  Fed.  1001;  Coffin  v. 
Bansdell,  110  Ind.  417,  11  N.  E.  20. 

ffir  National  Park  Bank  v.  Peavey, 
64  I^d.  912  (under  the  Iowa  statute) ; 
Chisholm  Bros.  ▼.  Fomy,  65  Iowa  333, 
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action  ex  contractu  ^  and  where  it  is  ex  contractu,  and  therefore  a 
part  of  the  corporate  assets,  a  trustee  in  bankruptcy  of  the  corpora- 
tion ^  may  maintain  an  action  to  recover  the  balance,  but  if  it  stands 
as  full  paid  towards  ihe  corporation,  which  therefore  cannot  sue,  then 
the  action,  if  any,  must  be  brought  by  the  creditor  himself,^  or  a 
receiver  may  sue  undeif  a  statutory  right.**  Under  the  New  Jersey 
law  a  receiver  may  sue  for  the  unpaid  sum  without  annulment  of  a 
full  paid  certificate,^  but  the  suit  cannot  be  at  law  until  chancery  has 
ascertained  the  amount  due.^  The  action  may  be  brought  in  a  foreign 
state,  applying  the  procedural  law  of  the  forum  and  the. substantive 
law  of  the  domicile  •*  if  the  liability  is  not  exclusively  by  a  statutory 
remedy.^    The  creditors'  remedy  accrues  and  limitations  run  from 


21  N.  W.  e84;  Barron  v.  BurriD,  86 
Me.  66,  29  Atl.  939;  Libby  v.  Tobey, 
82  Me.  307,  19  Atl.  904.  Bee  infra, 
this  chapter,  «iibd.  xxxm. 

S8  The  action  against  a  stockholder 
by  or  in  right  of  the  corporation  for 
the  amount  underpaid  sounds  in  con- 
tract. Lamphere  v.  Lang,  213  N.  T. 
585,  108  N.  J3.  82,  rev  'g  157  N.  Y.  App. 
Div.  306,  141  N.  Y.  Supp.  967;  Bouth- 
worth  v.  Morgan,  205  N.  Y.  293,  51  L. 
R.  A.  (N.  S.)  56,  98  N.  E.  490;  Chris- 
tensen  v.  Colby,  110  N.  Y.  660,  18  N. 
E.  480;  Ohristensen  v.  Eno,  106  N.  T. 
97,  60  Am.  Eep.  429,  12  N.  E.  648. 

W  Babbitt  V.  Bead,  215  Fed.  395; 
Bernard  v.  Carr,  167  N.  C.  481,  83  S. 
E.  816;  Bouth worth  v.  Morgan,  143 
N.  Y.  App.  Div.  64-8,  128  N.  Y.  Supp. 
196,  aff'g  71  N.  Y.  Misc.  214,  128  N. 
Y.  Supp.  598,  and  rev  'd  206  N.  Y.  2i93, 
51  L.  B.  A.  (N.  6.)  56,  96  N.  E.  490. 

The  trustee  can  enforce  only  what 
the  bankrupt  could.  Sternbergh  ▼. 
Duryea  Power  Co.,  161  Fed.  540. 

One  who  took  under  a  contract  for 
fraudulent  valuation  is  liable  to  trus- 
tee in  bankruptcy.  Enright  ▼.  Heck- 
scher,  240  Fed.  863. 

90  When  stock  stands  as  full  paid 
the  receiver  cannot  sue  and  creditors, 
if  they  wish  to  enforce  liability  must 
themselves  sue  stockholders.  Beel  v. 
Brammer,  56  Ind.  App.  180,  101  N.  E. 
1043. 


tlGlteon  ▼.  Appleby,  82  N.  J.  L. 
400,  81 'Atl.  724,  aff'g  order  80  N.  J. 
L.  542,  77  Atl.  1084. 

Bee  New  Jersey  statute  explained 
in  Manufacturers'  Commercial  Co.  v. 
Heckscher,  144  N.  Y.  App.  Div.  601, 
129  N.  Y.  Supp.  566. 

MThe  receiver  may  sue  for  the 
underpaid  amount  without  annulment 
of  the  certificate,  for  its  acceptance 
when  issued  as  full  paid  is  a  contract 
for  full  payment.  Gilson  v.  Appleby, 
82  N.  J.  L.  400,  81  AtL  724,  aff 'g  order 
80  N.  J.  L.  542,  77  Atl.  1084. 

MA  receiver  cannot  sue  at  law  by 
attachment  as  on  a  debt  until  the 
amount  due  is  ascertained  by  chancery 
on  the  underpaid  stock.  Gilson  v. 
Appleby,  80  N.  J.  L.  542,  77  Atl.  1084, 
aff 'd  82  N.  J.  L.  400,  81  Atl.  724. 

MA  contractual  liability  can  be  en- 
forced in  another  state  by  its  reme- 
dies. McDermott  v.  Woodhouse  (N. 
J.  Ch.),  99  Atl.  103. 

The  law  of  the  domicile  fixes  liabil- 
ity to  be  enforced  by  the  law  of  the 
forum.  Johnson  v.  Tennessee  Oil,  ete.| 
Co.,  74  N.  J.  Eq.  32,  69  AtL  788. 

W  Where  the  remedy  by  statute  of 
the  domicile  is  not  ezelu3ive,  a  com- 
mon-law action  in  another  state  will 
lie  on  the  contract  of  subscription. 
Bouthwprth  v.  Morgan,  71  N.  Y.  Misc. 
214,  128  N.  Y.  Supp.  598,  aflfM  143 
N.  Y.  App.  Div.  648,  128  N.  Y.  Supp. 
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insolvency^  and  that  of  the  trustee  in  bankruptcy  from  demand 
by  him.^  In  the  case  of  a  gratiutous  issue  to  a  director  either  action 
for  conversion  or  on  implied  contract  for  the  value  will  lie.*'  The  com- 
plaint should  plainly  aver  that  full  value  was  not  received  if  a  pay- 
ment in  property  is  impeached.^  It  is  a  variance  to  sue  on  the  sub- 
scripticm.  aJiegmg  nothing  paid,  and  to  prove  a  wrongful  taking  of  the 
stock  without  payment^  Invalidity  is  a  legal  defense  in  an  action  on 
the  subscription.'  A  suit  in  chancery  may  be  put  over  to  take  proofs 
as  to  who  are  stockholders  and  what  credits  should  be  allowed.'  No 
inquiry  as  to  value  paid  is  necessary  under  the  Connecticut  statute, 
if  in  fact  it  appears  that  nothing  was  paid.* 

The  remedy  by  cancellation  is  available  to  the  corporation  or  stock- 
holders suing  in  its  right.'    The  stockholder's  remedy  should  be  by  in- 


196,  and  rev  'd  205  N.  T.  293,  51  L.  B. 
A.  (N.  S.)  56,  98  N.  K  490. 

Under  the  New  Jersey  law,  unlike 
the  New  York  Ikw  (New  Jersey  Be- 
vision  of  1896,  tit.  Corporations,  S  21 
et  seq.,  N.  T.  Stoek  Corp.  Law,  SS  55, 
56,  59)  the  corporation  or  its  trustee 
in  bankruptoy  has  the  right  to  recover 
the  underpaid  portion,  and  creditors 
cannot  sue.  Hence  the  New  York 
courts  will  not  sustain  a  suit  by  a 
creditor.  Manufacturers '  Commer- 
cial Co.  V.  Heckscher,  144  N.  Y.  App. 
Div.  601,  129  N.  Y.  Supp.  566. 

M  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  5  Ann.  Cas.  665,  42  So. 
64.     * 

97  Southworth  ▼.  Morgan,  143  N.  Y. 
App.  Div.  648,  128  N.  Y.  Supp.  196, 
aff'g  71  N.  Y.  Misc.  214,  128  N.  Y. 
Supp.  598,  rev'd  205  N.  Y.  293«  51 
L.  B.  A.  (N.  «.)  56,  98  N.  £.  490. 

M  Lamphere  v.  Lang,  157  N.  Y.  A^^. 
Div.  306,  141  N.  Y.  Supp.  967. 

MTo  impeach  a  payment  of  stock* 
for  con3tniction  work  or  property, 
there  must  be  an  unequivocal  allega- 
tion that  it  was  not  so  issued  in  pay- 
ment, or  else  some  fact  from  which 
it  may  be  inferred  that  full  value  was 
not  received.  Bostwiek  v.  Young,  118 
N.  Y.  App.  Div.  490,  103  N.  Y.  Supp. 
607,  aff  *d  194  N.  Y.  616,  87  N.  B.  1115. 

1  Allegations  of  fraud  in  ijssuing  the 


stock  are  surplusage  in  such  an  action 
and  will  not  sustain  such  proof. 
Lamphere  v.  Lang,  213  N.  Y.  ^85,  108 
N.  E.  82,  rev'g  157  N.  Y.  App.  Div. 
306,  141  N.  Y.  Supp.  967. 

SThe  defense  of  invalidity  by  a 
stockholder  sued  by  the  corporation 
for  subscription  13  good  at  law.  Trent 
Import  Co.  V.  Wheelwright,  118  Md. 
249,  84  Atl.  543. 

8  On  a  receiver 's  suit.  Holcombe  v. 
Trenton  White  City  Co.,  80  N.  J.  £q. 
122,  82  Atl.  618,  aff 'd  82  N.  J.  Eq.  364, 
91  Atl.  1069. 

4  When  the  statutory  statei^ent  by 
the  directors  descriptive  of  property 
and  valuations  is  not  spread  on  the 
record  book  (Connecticut  P.  A.  1903, 
0.  194,  S 12),  and  the  records  show 
that  nothing  was  delivered,  it  is  not 
material  to  inquire  whether  any  part 
was  unpaid,  all  being  in  fact  unpaid. 
Bosoif  V.  Gilbert  Transp.  Co.,  221  Ped. 
972. 

5  Action  to  cancel  stock  Issued  for 
fraudulently  overvalued  property,  the 
corporation  being  defrauded,  is  in  it; 
or  if  it  refuses  to  sue,  in  &  stockholder, 
suing  for  it.  Howard  v.  National  Tel. 
Co.,  182  Fed.  215;  Brahm  v.  M.  C 
Gehl  Co.,  132  Wis.  674, 112  N.  W.  1097. 

A  receiver  may  be  appointed  if  nec- 
essary to  preserve  the  property 
against  the  illegal  holders.     Ellis  v. 
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junction  to  prevent  rather  than  by  suit  to  eanoel  an  issue.^  An  in- 
junction bill  by  the  attorney  general  will  lie  if  the  performance  of 
public  duties  is  jeopardized  by  an  inflated  issae  ^  or  quo  warranto  may 
lie.*  An  issue  may  be  cancelled,  though  it  is  part  of  a  transaction  in 
which  another  but  separable  issue  was  put  out.^  In  the  case  of  actual 
fraud  a  cancellation  suit  as  well  as  an  action  for  the  fraud  itiay  lie.^* 
Invalidity  of  the  stock  must  be  alleged  in  such  a  suit.^^  A  cancellation 
decree  should  not  essay  the  disposal  of  secret  formulae,  when  there 
is  no  issue  as  to  ownership  or  need  to  decide  that  question.** 

In  an  action  against  the  corporation  for  refusal  to  issue  stock  for 
services,  it  must  be  alleged  that  they  were  for  the  corporation.**  The 
defense  of  illegality  in  such  an  action  may  be  invoked  by  tiie  court 
thougt  not  pleaded.** 


Penn  Beef  Co.,  9  Del.  Oh.  213,  80  AtL 
660. 

0Th€^  stockholders'  remedy  is  to 
enjoin  issuance  for  an  unlawful  pur- 
pose rather  than  by  suit  to  cancel  on 
that  ground,  although  it  was  alleged 
also,  untenably,  that  there  was  a 
fraudulent  overvaluation.  Southwest- 
ern Portland  Cement  Co.  ▼.  Latta  4b 
Happer,  —  Tex.  Civ.  App.  — ,  193  S. 
W.  1115. 

7  An  information  in  equity  by  the 
attorney  general  will  lie  to  enjoin 
issues  by  public  utility  companies  con- 
trary ifi  law  and  on  an  overvaluation 
which  may  impede  them  in  discharge 
of  their  public  duties  (sufficiency  of 
pleadings  examined).  McCarter  v. 
Pitman,  Glassboro  ft  Clayton  Gas  Co., 
74  N.  J.  Eq.  255,  69  Atl.  211. 

SQuo  warranto  lies  where  a  corpo- 
ration wa3  formed  merely  to  take  over 
another's  stock  and  put  out  its  own 
at  a  fictitious  value.  State  v.  Citizens 
Light  ft  Power  Co.,  172  Ala.  232,  55 
So.  193. 

9  Tooker  v.  National  Sugar  Befining 
Co.  of  New  Jersey,  80  N.  J.  Bq.  306, 
84  Atl.  10. 

10  Where  there  were  false  represen- 
tations as  to  the  existence  or  value  of 
property  for  which  stock  wa3  itoued, 
there  may  be  a  cause  of  action  for 
fraud  in  addition  to  one  for  cancella- 


tion of  nonpaid  stc^ek.  Shaw  ▼. 
Staight,  107  Minn.  152,  20  L.  B.  A. 
(N.  8.)  1077,  119  N.  W.  951. 

11  Complaint  in  stockholders'  suit 
to  cancel  fietitious  stock  obnoxious  to 
Const.  S234,  held  3ufficient  to  allege 
fictitiousness.  Crow  v.  Florence  Ice  ft 
Coal  Co.,  143  Ala.  541,  39  So.  401. 
•12  On  cancelling  stock  by  requiring 
its  surrender,  a  fuxther  direction  to 
deliver  up  secret  formulae  for  whieh 
it  was  issued  is  improper  where  no 
i»BVL%  as  to  ownership  of  them  is  made 
and  defendant  having  voluntarily  snr- 
Teoidered  the  stock  claims  them.  Brew- 
«ter  v.  P.  G,  Brewster  Co.,  145  N.  T. 
App.  Biv.  812,  130  N.  T.  Supp.  654, 
modified  204  N.  Y.  687,  96  N.  £.  1099. 

13  A  contract  with  the  corporation 
to  issuto  stock  for  labor  to  be  done  in 
future  must  be  alleged  to  sustain  re- 
covery for  refusal  to  i^ue  such  stock. 
It  cannot  He  against  the  corporation 
on  such  a  contract  with  promoters,  it 
being  unlawful.  Morgan  v.  Bon  Bon 
Co.,  165  N.  T.  App.  Div.  89, 150  N.  Y. 
Supp.  668. 

Uln  an  action  for  failure  to  issue 
stock  which  would  have  been  illogal 
the  court  should  refuse  to  enforce 
the  contract  even  though  the  corpora- 
tion did  not  plead  illegality.  Rogers 
V.  Gladiator  Gold  Mining  ft  Milling 
Co.,  21  S.  D.  412,  113  N.  W.  86. 
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xm.  IjI£n  op  cosporatiok  on  shares 

§8599.  In  the  absence  of  espreBs  provisions  or  agreement.  It  is 
well  settled  that,  in  the  absence  of  an  express  charter  or  statutory  pro- 
vision, or  a  valid  by-law,  or  an  agreement,  a  corporation  has  no  lien 
upon  the  shares  of  its  stock  for  debts  which  may  be  due  to  it  from  the 
stocMiolders ;  and  a  bona  fide  transrfer  of  shares  is  therefore  valid  as 
against  the  corporation,  where  there  is  no  provision  or  agreement  for 
a  lien,  notwithstanding  any  claim  it  may  have  against  the  transferrer, 
whether  the  claim  is  for  a  balance  due  on  the  stock,  or  for  a  loan  or 
other  indebtedneser.^    This  is  true  even  when  the  transfer  is  to  an 


liXJ^tad  fltalMk  Case  t.  Citisens' 
Bank  of  Louisiana,  100  U.  8.  446,  25 
L.  Ed.  695;  First  Nat.  Bank  of  South 
Bend  ▼.  Lanier,  11  Wall.  360,  20  L. 
£d.  172;  In  re  W.  W.  MiUs  Co.,  162 
Fed.  42;  New  Orleans  Nat.  Banking 
Ass'n  V.  P.  B.  Wilts  A;  Co.,  10  Fed. 
330;  Neale  v.  Janney,  2  Graneh  C.  G. 
188,  Fed.  Gas.  No.  10,069. 

Alftbaipaii  Wynn  ▼.  Tallapoosa 
County  Bank,  168  Ala.  469,  68  So. 
228;  Mobile  Mut  Ins.  Go.  v.  CuHom, 
49  Ala.  568;  Spenoie  v.  Whitaker,  3 
Port.  297. 

JMauums.  Bankers'  Trust  Co.  of 
8t.  Louis  y.  MeCloy,  109  Ark.  160,  47 
L.  B.  A.  (N.  S.)  333,  159  8.  W.  205. 

OaUfoniiai.  Lamkershin  Banch  Land 
ft  Water  Co.  v.  Herberger,  82  Gal.  600, 
23  Pac.  134;  People  v.  Crockett,  9  Gal. 
112. 

Oolondo.  Central  Say.  Bank  ▼• 
Smith,  43  Colo.  90,  95  Pao.  307. 

Oonnectlciitw  Vansands  v.  Middle- 
sex County  Bank,  26  Conn.  144. 

I0wa.  Jewell  y.  Nuhn,  138  N.  W. 
457;  Dempster  Mfg.  Co.  y.  Downs,  126 
Iowa  80,  106  Am.  St.  Bep.  340,  3  Ann. 
Cas.  187,  101  N.  W.  735;  Farmers'  ft 
Merchants'  Bank  y.  Wasson,  48  Iowa 
336,  30  Am.  Bep.  398. 

Kiiitai^.  Dana  y.  Brown,  1  J.  J. 
Marsh.  (Ey.)  304;  Fitzhugh  y.  Bank 
of  l^epherdsyille,  3  T.  B.  Mon.  (Ky.) 
126,  16  Am.  Deo.  90. 

IiOnlfllaAa,  Bryon  y.  Garter,  22  La. 
Ann.  98;  New  Orleans  Nat.  Banking 


Ass'n  y.  P.  8.  Wiltz  ft  Co.,  10  Fed. 
330. 

ICaine.  3ee  Hagar  y.  Union  Nat. 
Bank,  63  Me.  509. 

MaiyUuuL  Gemmell  y.  Dayis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  23  Atl. 
1032. 

Mawachnattfc  Massachusetts  Iron 
Co.  y.  Hooper,  7  Gush.  183;  Sargent 
y.  Franklin  Ins.  Co.,  8  Pick.  90,  19 
Am.  Dec.  306. 

MtfWlwrippl  Bank  of  Holly  Springs 
y.  Pinson,  58  Miss.  421,  38  Am.  Bep. 
330. 

MMMKmil  Brinkerhoff-Farris  Trust 
ft  Sayings  Go.  y.  Home  Lumber  Co., 
118  Mo.  447,  24  8.  W.  129;  Bank  of 
Atchison  County  y.  Durfee,  118  Mo. 
431,  40  Am.  St.  Bep.  396,  24  8.  W. 
133;  Carroll  y.  Mullanphy  Say.  Bank, 
8  Mo.  App.  249. 

Keteaaka.  Herrick  y.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
St.  Bep.  917,  11  Ann.  Gas.  201,  103 
N.  W.  685;  Williams  y.  Lowe,  4  Neb. 
882. 

Kew  Toik.  DriseoU  y.  West,  Brad- 
ley ft  Gary  Mfg.  Co.,  59  N.  Y.-96; 
Bank  of  Attica  y.  Manufacturers'  ft 
Traders'  Bank,  20  N.  T.  501;  Union 
Bank  of  Brooklyn  y.  United  States 
Bxeh.  Bank,  143  App.  Diy.  128,  127 
N.  T.  Supp.  661;  Bates  y.  New  York 
Ims.  Co.,  3  Johns.  Gas.  238 ;  Godfrey  y. 
Pell,  49  N.  T.  Super.  Ct.  226. 

Kortb  Oaroliiuk  Boyd  y.  Bedd,  120 
N.  G.  335,  58  Am.  St.  Bep.  792,  27  S. 


5951 


§  3599] 


Privatb  Cobporations 


[Ch.  56 


officer  of  the  corporation,  if  it  is  made  in  good  faith,  and  the  officer 
is  guilty  of  no  breach  of  trust.** 

§3600.  Liens  under  charter  or  statutory  provisions.  Corporate 
charters  and  general  statutes  frequently  give  corporations  a  lien  on 
their  shares  for  debts  due  them  from  their  stockholders,  either  in  ex- 
press terms  or  by  necessary  implication.*''    And  a  lien  may  alscr  be 


E.  35;  Heart  v.  State  Bank,  17  K.  C. 
111. 

PennjqrlYaiiU.  Merekants'  Bank  ▼. 
Shouse,  102  Pa.  St.  488;  Steamship 
Dock  Co.  V.  Heron's  Adm'z,  52  Pa. 
St.  280. 

Teza&  First  State  Bank  of  Mont- 
gomery V.  First  Nat.  Bank  of  Nava- 
sota,  —  Tex.  Civ.  App.  — ,  145  S.  W. 
691. 

WaahJngton.  Dearborn  y.  Washing- 
ton Sav.  Bank,  18  Wash.  S,  50  Pae.  575. 

''The  mere  fact  that  the  owner  of 
the  3tock  is  indebted  to  the  corpora- 
tion does  not  prohibit  the  sale  of  the 
Btoekj  because  the  corporation  has  no 
lien  upon  its  shares  which  it  can  assert 
against  its  stockholder  restraining  a 
free  alienation  of  them."  Central 
Sav.  Bank  v.  Smith,  43  Colo.  90,  95 
Pac.  307. 

"When  the  rights  of  third  persons, 
accruing  by  purchase  from  the  share- 
holder intervened,  the  recognition  of 
such  a  lien,  or  equity,  would  have  of- 
fended the  rigid  rules  of  the  common 
law  guarding  against  secret  tnvts." 
Mobile  Mut.  Ins.  Co.  v.  CuUom,  49 
Ala.  558. 

16  In  an  Iowa  case,  the  president  of 
a  bank,  who  was  surety  on  a  note  of 
an  insolvent  stockholder  to  a  third 
person,  took  a  transfer  of  his  stoek 
as  indemnity,  the  stockholder  being 
also  indebted  to  the  bank.  It  was 
held  that,  in  the  absence  of  fraud  or 
concealment,  the  transfer  was  valid, 
and  that  the  bank  had  no  equitable 
lien  on  the  stock.  Farmers'  k  Mer- 
chants' Bank  v.  Wasson,  48  Iowa  336, 
30  Am.  Bep.  398. 


ITAMMOUk  Wynn  v.  Tallapoosa 
County  Bank,  168  Ala.  469,  53  So.  228; 
Mobile  Mut.  Ins.  Co.  ▼.  CoUom,  49 
Ala.  558. 

Ajekaasasi.  Bank  of  Seaxey  v.  Me#- 
ehante'  Grocer  Co.,  123  Ark.  403,  185 
8.  W.  806;  Bed  Bud  Bealty  Co.  v. 
South,  96  Ark.  281,  131  &  W.  340; 
Springfield  Wagon  Co.  v.  Bank  of 
Bates ville,  68  Ark.  234,  57  8.  W.  257; 
Mcllroy  Banking  Co.  ▼.  Dickson,  66 
Ark.  327,  50  S.  W.  868;  Curtice  v. 
Crawford  County  Bank,  118  Fed.  390, 
modifying  judgment  110  Fed.  830. 

OMCgla.  People's  Bank  of  Talbot- 
ton  V.  Exchange  Bank,  116  6a.  820, 
94  Am.  St  Bep.  144,  43  8.  E.  269. 

Kintacky.  Bank  of  Kentucky  v. 
Bonnie,  102  Ky.  343,  43  8.  W.  407. 

Minnasola.  Dorr  v.  Life  Ina#  Clear- 
ing Co.,  71  Minn.  38,  70  Am.  St.  Bep. 
309,  73  N.  W.  635;  Prince  Inv.  Co.  v. 
St.  Patil  *  8.  C.  L.  Co.,  68  Minn.  121, 
70  N.  W.  1079. 

OUaboma.  Farmers'  Sc  Merchants' 
Bank  of  Kiel  v.  Cherokee  Trust  Co., 
32  Okla.  700,  123  Pae.  153;  Ardmore 
6tate.Bank  v.  Mason,  30  Okla.  568,  39 
L.  B.  A.  (N.  8.)  292,  120  Pac.  1080; 
Eubank  v.  Bryan  County  State  Bank 
of  Caddo,  Oklahoma,  216  Fed.  833. 

Bliode  Uand.  Croes  t.  Pheniz 
Bank,  1  B.  I.  39. 

Vioaui  lint  State  Bank  of  Mont- 
gomery ▼.  First  Nat.  Bank  of  Nava- 
eota,  —  Tax.  Civ.  App.  — ,  146  a  W. 
691. 

Vligiiiia.  Bohmer  k  Osterloh  v. 
City  Bank,  77  Va.  446. 

In  Pennsylvania  prior  to  1896  eor- 
poratioas  were  given  a  lien;  but  tiie 
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given  by  a  provision  in  the  articles  of  association,  if  snch  a  provision 
is  not  contrary  to  the  charter  of  general  law.^* 

Whether  a  lien  is  given  by  a  particular  provision  is,  of  course,  a 
question  of  construction.  Where  the  stock  is  transferable  only  upon 
the  books  of  the  company,  it  is  generally  held  that  a  lien  is  given  by  a 
provision  that  all  debts  due  to  the  corporation  must  be  satisfied  or 
paid  before  a  transfer  is  registered ;  ^  althou^  there  is  some  authority 


f 


1- 

I. 


Aet  of  June  24,  1895,  P.  L.  258,  give? 
an  absolute  right  of  sale  to  stoek- 
holders  of  eorporations  which  is  in- 
eonaistent  with  any  right  of  corpora- 
tions snbjeet  to  its  provisions  to  re- 
fdse  a' transfer  or  retain  the  stock  of 
a  stockholder  indebted  to  it. 

The  provision  of  Act  of  May  13, 
1876,  P.  L.  161,  i  21,  giving  a  Uen  to 
state  banks  is  repealed  by  Act  of 
June  24^  1895,  P.  L.  258.  Bank  of 
Millvale  v.  Ohio  Valley  Bank,  234 
Pa.  1,  82  Aa  1115. 

The  act  operates  to  repeal  a  pre- 
vioQiB  statute  giving  a  lien  as  respects 
future  transactions,  but  has  no  retro- 
active effect,  BO  as  to  deprive  a  corpo- 
ration of  its  lien  for  a  debt  contracted 
prior  to  its  passage.  Sproul  v.  Stand- 
ard Plate  Glass  Ck>.,  201  Pa.  103,  50 
AtL  1003. 

In  Louisiana  a  corporation  formed 
under  a  general  law  containing  no 
provision  for  a  lien  cannot  be  given 
a  lien  by  itis  charter.  New  Orleans 
Nat.  Banking  Ass'n  v.  P.  a  Wiltz  ft 
Co.,  10  Fed.  330. 

In  Pitot  V.  Johnson,  33  La.  Ann. 
1286,  it  is  held  that  a  pledge  of  stock 
may  be  perfected  by  a  simple  delivery 
of  the  certificate  without  notice  to  the 
corporation,  the  lien  of  a  pledgee  is 
superior  to  the  lien  of  a  corporation 
under  its  charter  for  an  indebtedness 
arising  after  the  date  of  the  pledge 
but  before  the  corporation  had  notice 
of  it. 

In  Stafford  v.  Produce  Exeh.  Bank- 
ing Co.,  61  Ohio  8t.  160,  76  Am.  St. 
Rep.  371,  55  N.  E.  162,  it  is  ^aid  with 
respect  to  Pitot  v.  Johnson  that  there 


is  in  trhait  case  "no  such  statement 
of  the  facts  as  will  disclose  the  pre- 
cise point  decided, — ^that  the  conclu- 
sion depended  upon  provisions  of  the 
civil  code,  and  that  the  court  felt  con- 
strained to  follow  former  decisions 
whose  correctness  it  more  than 
doubted." 

A  lien  on  its  shares  given  by  the 
charter  of  a  corporation  or  a  general 
law  is  valid  and  enforceable  in  other 
states  as  against  residents  thereof  who 
purchase  shares.  Hammond  v.  Hast- 
ings, 134  U.  S.  401,  33  L.  Ed.  960; 
Bishop  V.  Globe  Co.,  135  Mass.  132. 

A  lien  given  by  a  bank  charter  is 
not  intended  for  the  jseeurity  of  in- 
dorsers.  Cross  v.  Phenix  Bank,  1  B. 
L  39. 

See  also  the  statutes  of  the  various 
states  and  the  cases  cited  in  the  fol- 
lowing notes. 

isimitad  Slataa  United  Cigarette 
Mach.  Co.  V.  Winston  X)igarette  Mach. 
Co.,  194  Fed.  947. 

ICfWK  Jewell  V.  Nuhn,  138  N.  W. 
457. 

New  Yoik.  Leggett  v.  Bank  of  Sing 
Sing,  24  N.  T.  283;  Gibbs  v.  Long 
Island  Bank,  83  Hun  92,  31  N.  T. 
Supp.  406;  Mohawk  Nat.  Bank  of 
Schenectady  v.  Schenectady  Bank,  78 
Hun  90,  28  N.  T.  Supp.  1100;  Arnold 
V.  Suffolk  Bank,  27  Barb.  424. 

Virginia.  United  Cigarette  Mach. 
Co.  V.  Brown,  119  Va.  813,  L.  B.  A. 
1917  F  1100,  89  8.  E.  850. 

Kntfaml  See  In  re  National  Bank 
of  Wales,  [1899]  2  Ch.  629. 

19iniit«d  States.  Brent  v.  Bank  of 
Washington,  10  Pet.  596,  9  L.  Ed.  547; 


V  Priv.  Corp.— 81 


5953 


3600] 


Privatb  Corporations 


[Ch.  56 


to  the  contrary.*^  It  has  been  held  that  such  a  provision  gives  a 
lien  when  taken  with  a  further  provision  giving  the  corporation  author- 
ity to  sell  the  stock  and  apply  the  proceeds  to  the  payment  of  the  in- 
debtedness.*^   A  provision  that  the  board  of  directors  may  at  its  option 


Union  Bank  of  Georgetown  v.  Laird, 
2  Wheat.  390,  4  L.  Bd.  269. 

Kftpwag.  Madison  Bank  y.  Price,  79 
Kan.  289,  100  Pac.  280;  Faulkner  v. 
Bank  of  Topeka,  77  Kan.  385,  94  Pac. 
153;  Battey  v.  Eureka  Bank,  62  Kan. 
384,  63  Pac.  437. 

Kentucky.  Kenton  Ins.  Co.  v.  Bow- 
man, 84  Ky.  430,  1  S.  W.  717. 

ICazyland.  Beese  v.  Bank  of  Com- 
merce, 14  Md.  271,  74  Am.  Dee.  536; 
In  re  Farmers'  Bank  of  Maryland,  2 
Bland  394;  Farmers'  Bank  v.  Igle- 
hart,  6  Gill  50. 

Michigan.  Brinen  y.  Miukegon 
Sav.  Bank,  174  Mich.  414,  140  N.  W. 
529;  Oakland  County  Bav.  Bank  v. 
State  Bank  of  Carson  City,  113  Mich. 
284,  67  Am.  St.  Bep.  463,  71  N.  W. 
453;  Citizens'  State  Bank  of  Monroe- 
ville  V.  Kalamazoo  County  Bank,  111 
Mich.  313,  69  N.  W.  663;  Michigan 
Trust  Co.  V.  State  Bank  of  Michigan, 
111  Mich.  306,  69  N.  W.  645. 

MUineaota.  United  States  ft  C. 
Ijand  Co:  v.  Sullivan,  113  Minn.  27, 
Ann.  Cas.  1912  A  51,  128  N.  W.  1112. 

New  York.  Bank  of  Utica  v. 
Smalley  ft  Barnard,  2  Cow.  770,  14 
Am.  Dec.  526,  aff 'd  8  Cow.  398. 

Ohio.  Conant,  Ellis  ft  Co.  v.  Beed, 
1  Ohio  St.  298. 

Oklahoma^  Farmers'  ft  Merchants' 
Bank  of  Kiel  v.  Cherokee  Trust  Co., 
32  Okla.  700,  123  Pac.  153. 

Pennsylvania.  National  Bank  of 
Bepublic  of  New  York  v.  Boch  ester 
Tumbler  Co.,  172  Pa.  St.  614,  33  Atl. 
748;  Mount  Holly  Paper  Co. '3  Appeal, 
99  Pa.  St.  513;  Klopp  ft  Stump  v.  Leb- 
anon Bank,  46  Pa.  St.  88;  Pittsburgh 
ft  C.  B.  Co.  v.  Clarke  ft  Thaw,  29  Pa. 
St.  146;  Sewall  v.  Lancaster  Bank,  17 
Serg.  ft  B.  285;  Orant  v.  Mechanics' 
Bank  of  Philadelphia,  15  Serg.  ft  B.  140. 


A  provision  of  the  articles  of  incor- 
poration that  "no  shares  shall  be 
transferable  on  which  any  calls  for 
installment  of  capital,  or  any  interest 
on  such  installment,  shall  remain  un- 
paid, or  in  which  any  shareholder  is 
indebted  to  the  bank,  either  as  drawer 
or  endorser,  or  as  seeurity  for  any 
payment  due  the  bank,  unless  the  ma- 
jority of  the  board  of  direetors  con- 
sent thereto,"  gives  the  bank  a  lien 
on  the  stock  in  the  cases  named.  Ly- 
man V.  State  Bank  of  Bandolph,  81 
N.  Y.  App.  Div.  367,  80  N.  Y.  Supp. 
901,  aflf 'd  179  N.  Y.  577,  72  N.  E.  1145. 

A  provision  that  certificates  of  stock 
shall  not  be  transferred  while  the 
owner  thereof  is  indebted  to  the  cor- 
poration unless  the  directors  consent 
thereto  gives  what  iB  practically 
equivalent  to  a  lien  in  the  negative 
power  to  refuee  a  transfer.  Sproul  v. 
Standard  Plate  Glass  Co.,  201  Pla.  103, 
50  Atl.  1003. 

80  A  provision  that  if  a  stockholder 
shall  be  indebted  to  the  corporation 
the  directors  may  refuse  to  consent  to 
a  transfer  of  his  3tock  until  such  in- 
debtedness is  paid  provided  a  copy  of 
the  statute  is  written  or  printed  upon 
the  certificate  of  stock,  does  not  give 
or  purport  to  give  a  lien  on  the  stock 
of  the  indebted  stockholder,  but  is 
merely  a  provision  for  the  coercion  of 
the  payment  of  3uch  an  indebtedness 
as  a  condition  of  being  able  to  effect 
a  sale  of  the  stock  which  will  be  rec- 
ognized by  the  corporation  and  trans- 
ferred on  its  books.  Strahmann  y. 
Yorkville  Bank,  148  N.  Y.  App.  Div. 
8,  132  N.  Y.  Supp.  130,  aif'd  210  N.  Y. 
536,  103  N.  E.  1133. 

SI  Arnold  v.  Suffolk  Bank,  27  Barb. 
(N.  Y.)  424. 
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retain  the  dividends  and  prohibit  the  transfer  of  the  stock  belonging 
to  any  stockholder  who  may  be  indebted  to  the  company  does  not  itself 
create  a  lien,  but  merely  gives  the  option  to  create  one,  and  until 
that  option  is  exercised  no  lien  is  created.**  It  has  been  held  that  a 
statute  authorizing  a  corporation  to  sell  a  stockholder's  shares  in  case 
of  nonpayment  of  assessments  gives  the  corporation  a  lien  on  the 
shares  for  unpaid  assessments,**  but  there  are  decisions  to  the  con- 
trary.** 

A  provision  that  shares  shall  be  transferable  only  on  the  books  of 
the  Goi^oration  does  not  give  it  a  lien ;  ^  nor  does  a  provision  that 
'^except  as  against  the  claims  of  the  corporation"  a  transfer  of  stock 
does  not  require  a  transfer  on  the  books  of  the  company.**  Nor  is  a 
lien  for  unpaid  assessments  created  by  charter  provisions  that  the 
amount  due  by  subscribers  for  unpaid  stock  shall  be  a  fund  for  the 
payment  of  corporate  debts,  that  the  transfer  of  stock  by  a  sub- 
scriber shall  not  relieve  him  from  payment,  and  that,  on  failure  of  a 
subscriber  to  pay  for  stock  when  payment  is  due,  the  corporation  may 
maintain  an  action  against  him.*^ 

Statutes  giving  liens  have  been  held  not  to  apply  to  corporations 
created  before  their  enactment.**  And  it  has  been  held  that  such  a 
statute  is  invalid  in  so  far  as  it  applies  to  a  corporation  previously 


SSPecrine  v.  Fireman's  Ins.  Co.,  22 
AJa,  575. 

83Bipley  v.  Sampson,  10  Pick. 
(Mass.)  371. 

Although  a  statute  providing  for 
assessment  of  the  stockholders  of 
banks  to  make  up  impaired  capital 
does  not  in  terms  give  the  corporation 
a  lien  for  the  amount  of  the  assess- 
ment, a  lien  follows  as  a  necessary 
incident  of  the  statutory  right  to 
make  the  assessment  and  to  enforce 
it  by  a  sale  of  the  stock.  Corbin 
Banking  Co.  v.  Mitchell,  141  Kj.  172, 
31  L.  R.  A.  (N.  S.)  446, 132  8.  W.  426. 

M  Dearborn  v.  Washington  Sav. 
Bank,  18  V\^ash.  8,  50  Pac.  575. 

8ft  First  State  Bank  of  Montgomery 
V.  First  Nat.  Bank  of  Navasota,  — 
Tex.  Civ.  App.  — ,  145  S.  W.  691. 

MBuena  Vista  Loan  &  Savings 
Bank  v.  Grier,  114  Ga.  398,  40  S.  E. 
284. 

87  Ingles  Land  Co.  v.  Knozville  Fire 


Ins.  Co.  (Tenn.),  53  S.  W.  1111. 

88  In  the  Georgia  Act  of  October  21, 
1891,  §  1,  providing  that  all  banking 
companies  hereafter  chartered  shall 
have  the  powers  hereinafter  specified, 
the  word  "hereafter''  is  not  to  be 
construed  as  rendering  the  fourth  sec- 
tion, as'  amended  December  20,  1893, 
whereby  liens  are  created  in  favor  of 
banking  companies  for  debts  cf 
stockholders  on  stock  held  by  theqi, 
operative  as  to  stock  issued  by  a  bank- 
ing company  chartered  under  the  Act 
of  1891  prior  to  the  said  amendment. 
Southern  Banking  ft  Trust  Co.  v. 
Fidelity  Banking  &  Trust  Co.,  105 
Ga.  487,  33  S.  E.  639. 

In  In  re  W.  W.  Mills  Co.,  162  Fed. 
42,  a  general  law  of  North  Carolina 
giving  a  lien  to  corporations  was  held 
not  to  apply  to  a  trust  company  char- 
tered by  a  private  act  before  its 
enactment. 
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chartered  under  a  private  act  imposing  no  restrictions  ofi  the  right 
of  its  stockholders  to  dispose  of  their  shares,  since  it  interferes  with 
the  right  of  disposition  which  is  inherent  in  the  right  of  ownership, 
and  which  is  secured  to  every  stockholder  by  his  contract  of  sub- 
scription, and  hence  impairs  a  contract  obligation.'^ 
Where  a  lien  is  given  by  the  charter  or  a  statute,**  or  by  a  valid 


89  In  re  W.  W.  Mills  Co.,  162  Fed. 
42,  54. 

80  United  States.  Hammond  v. 
Hastings,  134  U.  S.  401,  33  L.  Ed. 
960;  Brent  v.  Bank  of  Washington, 
10  Pet.  596,  9  L.  Ed.  547;  Union 
Bank  of  Georgetown  v.  Laird,  2 
Wheat.  390,  4  L.  Ed.  269;  United 
Cigarette  Mach.  Co.  v.  Winston  Ciga- 
rette Mach.  Co.,  194  Fed.  947;  Bank  of 
Commerce  v.  Bank  of  N.ewport,  63 
Fed.  898. 

AlabaxDA.  Birmingham  Trust  & 
Saviugs  Co.  V.  "East  Lake  Laud  Co., 
101  Ala.  304,  13  So.  72;  Mobile  Mut. 
Ins.  Co.  V.  Cullom,  49  Ala.  558. 

Arkansas.  Bank  of  Searcy  v. 
Merchants'  Grocer  Co.,  123  Ark.  403, 
185  S.  W.  806;  Bankers'  Trust  Co.  of 
St.  Louis  V.  McCloy,  109  Ark.  160, 
47  L.  R.  A.  (N.  S.)  333,  159  S.  W. 
205;  Springfield  Wagon  Co.  v.  Bank 
of  Batesville,  68  Ark.  234,  57  S.  W. 
257;  Oliphint  v.  Bank  of  Commerce, 
60  Ark.  198,  29  S.  W.  460. 

Connecticut.  First  Nat.  Bank  of 
Hartford  v.  Hartford  Life  &  Annuity 
Ins.  Co?5  45  Conn.  22. 

Iowa.  See  Dempster  Mfg.  Co.  v. 
Down3,  126  Iowa  80,  106  Am.  St.  Rep. 
340,  3  Ann.  Cas.  187,  101  N.  W.  735. 

Kentucky.  Corbin  Banking  Co.  v. 
Mitchell,  141  Ky.  172,  31  L.  E.  A. 
(N.  S.)  446,  132  S.  W.  426;  Kenton 
Ins.  Co.  V.  Bowman,  84  Ky.  430,  1 
S.  W.  717;  German  Nat.  Bank  v.  Ken- 
tucky Trust  Co.  of  Louisville,  19  Ky. 
L.  Rep.  361,  40  S.  W.  458;  German 
Security  Bank  v.  Jefferson,  10  Bush 
326. 

Maryland.  Reese  v.  Bank  of  Com- 
merce, 14  Md.  271,  74  Am.  Dec.  536; 


Farmers'  Bank  v.  Iglehart,  6  Gill  50. 

Maasachusetts.  Bishop  v.  Globe  Co., 
135  Mass.  132. 

Ml<diig>n.  Bussel  Wheel  ft  Sundry 
Co.  V.  Hammond,  Standish  ft  Co.,  130 
Mich.  7,  89  N.  W.  590;  Oakland  County 
Sav.  Bank  v.  State  Bank  of  Carson 
City,  113  Mich.  284,  67  Am.  St.  Eep. 
463,  71  N.  W.  453;  Citizens'  State 
Bank  of  Monroeville  v.  Kalamazoo 
County  Bank,  111  Mich.  313,  69  N.  W. 
663;  Michigan  Trust  Co.  v.  State  Bank 
of  Michigan,  111  Mich.  306,  69  N.  W. 
645. 

BfUmesota.  Dorr  v.  Life  Insurance 
Clearing  Co.,  71  Minn.  38,  70  Am.  St. 
Rep.  309,  73  N.  W.  635;  Schmidt  v. 
Hennepin  County  Barrel  Co.,  35  Minn. 
511,  29  N.  W.  200. 

Ohio.  Conant,  Ellis  ft  Co.  v.  Beed, 
1  Ohio  St.  298. 

Pennsylvania.  National  Bank  of 
Republic  of  New  York  v.  Rochester 
Tumbler  Co.,  172  Pa.  St.  614,  33  AtL 
748;  Mount  Holly  Paper  Co.'e  Appeal, 
99  Pa.  St.  513;  Pittsburgh  ft  C.  B.  Co. 
V.  Clarke  ft  Thaw,  29  Pa.  St.  146. 

Sonth  Carolina.  Hampton  ft  B. 
Railroad  &  Lumber  Co.  v.  Bank  of 
Charleston,  48  S.  C.  120,  26  S.  E.  238. 

Virginia.  Bohmer  ft  Osterloh  v. 
City  Bank,  77  Va.  445. 

Wisconsin.  H.  W.  Wright  Lumber 
Co.  V.  Hixon,  105  Wis.  153,  80  N.  W. 
110,  1135. 

' '  The  assignee,  or  whoever  succeeds 
to  the  rights  of  the  shareholder,  takes 
the  stock  subject  to  the  lien  of  the 
corporation.  ♦  •  •  The  assignee 
stands  in  the  relation  of  one  acquiring 
a  thing  not  negotiable,  and  his  right 
is  subject  to  the  prior  right  of  the 
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provigion  in  the  articles  of  incorporation,'^  all  persons  who  purchase 
shares  in  the  corporation  are  chargeable  with  notice  of  the  provision, 
and  the  corporation  has  a  lien,  not  only  as  against  the  stockholders 
and  transferees  with  notice,  but  also  as  against  bona  fide  purchasers 
or  pledgees  without  actual  notice,  unless  it  waives  the  lien,  or  is 
estopped  by  its  conduct  from  asserting  the  same.'* 

In  the  absence  of  a  waiver  or  estoppel,  the  corporation  may  assert 
its  lien  as  against  a  purchaser  of  the  stock  at  an  execution  sale  under 
a  judgment  against  the  stockholder.'' 

When  a  lien  upon  shares  is  given  to  a  corporation  by  statute,  no 
notice  of  the  lien  need  be  given  in  the  certificate  of  stock,  unless  this 
is  required  by  the  statute.'*  But  of  course  a  statutory  provision  re- 
quiring such  a  notice  must  be  complied  with."^ 


corporation  to  charge  the  stock  with 
the  debta  due  or  contracted  hy  the 
assignee,  before  notice  of  the  assign- 
ment." Mobile  Mut.  In3.  Co.  v.  Cul- 
lom,  49  Ala.  558. 

tl  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947;  Dempster  Mfg.  Co.  v.  Downs,  126 
Iowa  80,  106  Am.  St.  Bep.  340,  3  Ann. 
Cas.  187,  101  N.  W.  735.  See  also 
United  Cigarette  Mach.  Co.  v.  Brown, 
119  Va.  813,  L.  B.  A.  1917  F  1100, 
89  S.  E.  850. 

"The  corporation  is  created  by  the 
adoption  of  the  articles.  These  form 
the  very  basis  of  its  existence.  Every- 
one who  deals  with  it  or  its  stock  is 
charged  with  knowledge  of  their  con- 
tents.'^  Dempster  Mfg.  Co.  v.  Dowos, 
126  Iowa  80,  106  Am.  St.  Bep.  340, 
3  Ann.  Cas.  187,  101  N.  W.  735. 

8S  See  §  3620,  infra. 

9$  Springfield  Wagon  Co.  v.  Bank  of 
Bat€0viIle,  68  Ark.  234,  57  8.  W.  257; 
Oliphint  V.  Bank  of  Commerce,  60  Ark. 
198,  29  S.  W.  460;  Newberry  v.  De- 
troit ft  L.  S.  Iron  Mfg.  Co.,  17  Mich. 
141;  Schmidt  v.  Hennepin  County 
Barrel  Co.,  35  Minn.  511,  29  N.  W. 
200. 

A  provision  that  statutory  pro- 
visions for  the  enforcement  of  a 
bank's  lien  shall  not  affect  ''any  lien 
or  right  of  any  other  party  by  virtue 


of  any  attachment  or  levy  of  execu- 
tion upon  the  ^tock  of  any  stock- 
holder in  any  such  corporation ' ' 
merely  means  that  the  bank's  lien 
shall  not  affect  prior  liens  upon  the 
stock,  and  does  not  give  execution 
creditors  priority  in  all  cases.  Spring- 
field Wagon  Co.  v.  Bank  of  Batesville, 
68  Ark.  234,  57  S.  W.  257. 

Under  a  statute  providing  that 
stock  in  a  corporation  may  be  ^old 
under  execution  against  the  holder, 
subject  to  any  debt  due  to  the  cor- 
poration, the  title  of  a  purchaser  of 
stock  at  a  sale  under  an  execution 
against  the  holder  is  divested  by  a 
subsequent  sale  of  the  stock  to  3atisf  y 
a  debt  due  to  the  corporation  from  the 
original  holder.  West  Branch  Bank  v. 
Armstrong,  40  Pa.  St.  278. 

The  purchaser  takes  the  stock  sub- 
ject to  the  lien  under  such  a  statute. 
Sewall  V.  Lancaster  Bank,  17  Serg. 
ft  B.  (Pa.)  285. 

M  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947;  First  Nat.  Bank  v.  Hartford  Life 
ft  Annuity  Ins.  Co.,  45  Conn.  22;  Mc- 
Cready  v.  Bumsey,  6  Duer  (N.  Y.) 
574;  National  Bank  of  Bepublic  of 
New  York  v.  Boehostor  Tumbler  Co., 
172  Pa.  St.  614,  33  Atl.  748. 
'  86  Where  the  right  to  refuse  to 
transfer  the  stock  is  given  only  when 
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Recording  of  the  lien  is  necessary  in  order  to  give  it  validity  as 
against  third  x)ersons  when  required  by  the  constitution  or  statutes.*^ 

§  3601.  Lieiis  under  by-lawi.    The  validity  and  effect  of  by-laws 
creating  liens  has  been  f  uUy  considered  in  a  previous  section.''' 

§  3602.  Liens  by  contract  with  stoddioldieni.    In  the  absence  of  a 
charter  or  statutory  prohibition,  a  corporation  may  acquire  a  lien 


the  proviBions  of  the  statute  are  writ- 
ten or  printed  upon  the  certificate, 
the  corporation  has  no  lien  unless 
such  provisions  are  so  written  or 
printed  upon  the  certificate.  Bochester 
&  K.  F.  Land  Co.  v.  Baymond,  158 
N.  Y.  576,  47  L.  B.  A.  246,  63  N.  B. 
507,  aflf  'g  4  N.  Y.  App.  Div.  600,  39  N. 
Y.  Supp.  145;  Union  Bank  of  Brook- 
lyn V.  United  Stateis  Exch.  Bank,  143 
N.  Y.  App.  Div.  128,  127  N.  Y.  Supp. 
661. 

The  purpose  of  such  a  provision  is 
to  give  notice  to  the  purchaser  of 
stock  tht^t  the  directors  may  refuse 
to  consent  to  a  transfer  of  the  stock 
until  the  indebtedness  of  the  stock- 
holder to  the  corporation  is  paid. 
Strahmann  v.  Yorkville  Bank,  148  N. 
Y.  App.  Div.  8,  132  N.  Y.  Supp.  130, 
afPM  210  N.  Y.  536,  103  N.  E.  1133. 

Where  the  certificate  in  no  way  in- 
dicates the  existence  of  a  corporate 
provision  giving  the  corporation  a  lien 
on  stock,  and  a  pledgee  is  unaware 
of  such  provision  in  fact,  it  has  been 
held  that  the  pledgee  has  a  lien  su- 
perior to  that  of  the  corporation  irre- 
spective of  the  fact  that  the  articles 
of  the  corporation  provide  a  lion  on 
stock  and  that  the  pledgee  is  a  stock- 
holder. Lyman  v.  State  Bank  of  Ran- 
dolph, 81  N.  Y.  App.  Div.  367,  80  N. 
Y.  Supp.  901,  afP'd  179  N.  Y.  577,  72 
N.  E.  1145.  In  this  case  the  court 
points  out  that  the  apparent  holdings 
to  the  contrary  in  Mohawk  Nat.  Bank 
of  Schenectady  v.  Schenectady  Bank, 
78  Hun  (N.  Y.)  90,  28  N.  Y.  Supp. 
1100,  aff'd  151  N.  Y.  665,  46  N.  E. 


1149,  and  in  Oibbs  v.  Long  Island 
Bank,  83  Hun  (N.  Y.)  92,  31  N.  Y. 
Supp.  406,  aff  M  151  N.  Y.  657,  46  N. 
E.  1147,  are  mere  dicta,  since  in 
neither  of  those  cases  was  the  assignee 
a  bona  fide  holder  for  value  without 
notice. 

A  provision  that  the  directors  may 
refuse  to  consent  to  a  transfer  until 
the  indebtedness  of  the  etocklK>Ider  as 
paid  ''provided  a  copy  of  this  section 
is  written  or  printed  upon  the  certifi- 
cate of  stock''  is  sufficiently  complied 
with  by  a  statement  in  the  certificate 
to  the  effect  that  if  the  stockholder 
is  indebted  to  the  corporation  the  di- 
rectora  may  refuse  to  consent  to  a 
transfer  until  his  indebtedness  is  paid, 
and  that  so  long  as  he  is  so  in- 
debted the  stock  shall  not  be  trans- 
ferable, although  a  copy  of  the  section 
is  not  Written  or  printed  on  the  cer- 
tificate. Strahmann  v.  Yorkville 
Bank,  148  N.  Y.  App.  Div.  8,  132  N. 
Y.  Supp.  130,  aff'd  210  N.  Y.  536, 
103  N.  E.  1133. 

The  Uniform  Stock  Transfer  Act, 
§15,  provides:  ''There  shall  be  no 
lien  in  favor  of  a  .corporation  upon 
the  shares  represented  by  a  certificate 
issued  by  such  corporation,  and  there 
shall  be  no  restriction  upon  the  trans- 
fer of  shares  so  represented  by  virtue 
of  any  by-law  of  such  corporation,  or 
otherwise,  unless  the  right  of  the  cor- 
poration to  such  lien  or  the  restric- 
tion is  stated  upon  the  certificate." 

86  New  Orleans  Nat.  Banking  Ass'n 
V.  P.  S.  Wiltz  &  Co.,  10  Fed.  330. 

87  See  §515,  supra. 
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upon  its  shares,  under  its  general  power  to  contract,  by  virtue  of  a 
special  agreement  with  the  stockholder;  and  in  such  a  case,  the  lien 
is  enforceable,  not  only  as  against  the  stockholder,  but  also  as  agaijist 
transferees  with  notice.**  Such  an  agreement,  however,  cannot  give* 
a  lien  as  against  bona  fide  transferees  without  notice.  A  bona  fide 
purchaser  or  pledgee  of  shares  is  not  affected  by  any  secret  lien  re- 
served by  the  corporation.** 

§8803.  PtovisioDB  in  oertifioates  of  stodc.    If  a  corporation  is 
given  authority  to  regulate  transfers  of  its  stock,  or  even  without  ex- 


SB  Oalif omla.  Jennings  v.  Bank  of 
California,  79  Cal.  323,  5  L.  B.  A. 
233,  12  Am.  St.  Bep.  145,  21  Pae.  852. 

Oonnacticat.  VansancUi  v.  Middle- 
sex County  Banlc,  26  Conn.  144,  5  L. 
B.  A.  233. 

KebrMka.  Herriek  v.  Humphrey 
Hardware  Co.,  73  Neb.  809,  119  Am. 
8t.  Rep.  917^  11  Ann.  Cas.  201,  103 
N.  W.  685. 

New  Hampshire.'  Blue  Mountain 
Forest  Ass'n  v.  Borrowe,  71  N.  H. 
69,  51  Atl.  670;  Costello  v.  Ports- 
mouth Brewing  Co.,  69  N.  H.  405,  43 
Atl.  640. 

New  York.  Gibbs  v.  Long  Island 
Bank,  83  Hun  92,  31  N.  Y.  Supp.  406; 
Buckmaster  v.  Consumers'  Ice  Co.,  5 
Daly  313. 

Ohio.  Stafford  v.  Produce  Exch. 
Banking  Co.,  61  Ohio  Bt.  160,  76  Am. 
St.  Bep.  371,  55  N.  E.  162. 

Pennsylvania.  Beading  Trust  Co.  v. 
Beading  Iron-Works,  137  Pa.  St.  282, 
21  Atl.  169,  170. 

Tenneeeee.  Wilkinson  v.  Home 
Bank,  137  Tenn.  198, 192  S.  W.  920. 

Where,  on  reorganization  of  a  cor- 
poration, the  stockholders  of  the  old 
company  passed  a  resolution  that  the 
new  shares  should  be  issued  tto  the 
stockholders  in  proportion  to  their 
holdings  in  the  old  company,  but  that 
no  new  shares  should  be  issued  to  a 
person  indebted  to  the  company  until 
payment  of  the  debt,  and  that  the 
corporation  might  apply  the  new 
shares  in  payment  of  the  debt,  it  was 


held  that  the  resolution  created  a  lien. 
Beading  Trust  Co.  v.  Beading  Iron- 
works, 137  Pa.  St.  282, 21  Atl.  169,  I70. 

That  suoh  a  contract  is  void  when 
m  eonflict  with  the  provicdone  of  a 
statute,  see  |  3605. 

As  to  the  effect  of  provisions  In  the 
certificates  as  a  contract,  see  8  3603. 

As  to  what  amounts  to  a  contract  of 
plodge^  see  subd.  zjsvi*  infra,  this 
chapter. 

89  HUnoiflw  I>ouglas  v.  Aurora  Daily 
News  Co.,  160  HI.  App.  506. 

Eentacky.  Fitzhugh  v.  Bank  of 
Shepherdsville,  3  T.  B.  Mon.  126,  16 
Am.  Dec.  90. 

MisslSfllppL  Bank  of  Holly  Springs 
V.  Pinson,  58  Miss.  421,  38  Am.  Bep. 
330. 

MlflBonzl  Brinkerhoff-Farris  Trust 
ft  Savings  Co.  v.  Home  Lumber  Co., 
118  Mo.  447,  24  S.  W.  129;  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
481,  40  Am.  St.  Bep.  396,  24  S.  W.  133. 

Nebraska.  Herriek  v.  Humphrey 
Hardware  €0.,  73  Neb.  809,  119  Am. 
St.  Bep.  917,'  11  Ann.  Cas.  201,  103  N. 
W.  685. 

New  York.  Driscoll  v.  West  Brad- 
ley ft  C.  Mfg.  Co.,  59  N.  Y.  96;  Bank 
of  Attica  v.  Manufacturers'  ft  Trad- 
ers '  Bank,  20  N.  Y.  501. 

A  subsequent  agreement  for  a  lien 
for  a  debt  not  yet  due  cannot  be  main- 
tained as  against  one  to  whom  the 
stock  has  been  pledged  without  notice 
of  the  agreement.  Just  v.  State  Sav. 
Bank,  132  kich.  600,  94  N.  W.  200. 
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press  authority,  it  may,  under  its  general  power  to  contract,  reserve  a 
lien  on  its  shares  for  debts  due  from  its  stockholders  by  inserting  a 
provision  to  such  effect  in  the  certificates  of  stock.  In  such  a  case,  the 
stockholder's  acceptaujce  of  the  certificate  containing  the  reservation 
of  a  lien  is  an  acceptance  of  that  condition,  and  the  lien  exists,  there- 
fore, by  force  of  a  contract  between  him  and  the  corporation.  And 
since  the  condition  appears  upon  the  certificate,  it  is  sufficient  to  put 
a  purchaser  upon  inquiry,  and  make  it  his  duty  to  ascertain  whether 
the  shares  are  subject  to  a  liep.^  A  lien  in  thus  given  by  a  provision 
in  a  certificate  of  stock  that  ''no  transfer  of  the  stock  described  in 
this  certificate  will  be  made  upon  the  books  of  the  corporation  until 
after  the  payment  of  all  indebtedness  due  the  corporation  by  the  per- 
son in  whose  name  the  stock  stands,"  etc.,  and  it  makes  no  difference 
that  there  is  no  by-law  of  the  corporation,  nor  resolution  of  the  di- 
rectors authorizing  the  insertion  of  such  a  condition.^    A  lien  is  also 


40  Oallf ornla.  Jennings  v.  Bank  of 
California,  7»  Cal.  323,  5  L.  B.  A.  233, 
12  Am.  St.  Bep.  145,  21  Pac.  852. 

€k>miectlcat.  Yansands  v.  Middle- 
sex County  Bank,  26  Conn.  144. 

Iowa.  Des  Moines  Nat.  Bank  v. 
Warren  County  Bank,  97  Iowa  204,  66 
N.  W.  154;  Farmers'  &  Traders'  Bank 
V.  Haney,  87  Iowa  101,  54  N.  W.  61. 

Eentacky.  See  Qerman  Nat.  Bank 
V.  Kentucky  Trust  Co.  of  Louisville, 
19  Ky.  L.  Bep.  361,  40  S.  W.  468. 

MissoixiL  Morrison-Wentworth  Bank 
V.  Kerdolff,  75  Mo.  App.  297;  State 
Sav.  Ass'n  v.  Nixon-Jones  Printing 
Co.,  25  Mo.  App.  642. 

Kew  Hampshire.  Blue  Mountain 
Forest  Ass'n  v.  Borrowe,  71  N.  H.  69, 
51  Atl.  670.  See  also  Hill  v.  Pine 
River  Bank,  45  N.  H.  300. 

Kew  York.  Reynolds  v.  Bank  of 
Mt.  Vernon,  6  App.  Div.  62,  39  N.  T. 
Supp.  623;  Buffalo  German  Ins.  Co.  v. 
Third  Nat.  Bank  of  Buffalo,  19  Misc. 
564,  43  N.  Y.  Supp.  550. 

Ohio.  Stafford  t.  Produce  Exch. 
Banking  Co.,  61  Ohio  St.  160,  76  Am. 
St.  Bep.  371,  55  N.  E.  172. 

Tennessee.  Wilkinson  v.  Home 
Bank,  137  Tenn.  198,  192  S.  W.  920. 

The  unauthorized  act  <3f  the  direc- 


tors of  a  corporation  in  inserting  in 
the  certificates  of  stock  a  proyision 
that  the  stock  shall  not  be  transferred 
without  the  consent  of  the  directors 
by  any  stockholder  who  is  indebted  to 
the  corporation  is  ratified  by  a  stock- 
holder whoy  at  various  times  for  a 
period  of  several  years,  purchases 
stock  and  receives  such  certificates 
without  objection.  Reynolds  v.  Bank 
of  Mt.  Vernon,  158  N.  Y.  740,  53  N.  B. 
1131,  aff'g  6  N.  Y.  App.  Div.  62,  3& 
N.  Y.  Supp.  623. 

A  provision  in  certificates  of  stock 
that  the  stock  shall  not  be  transferred 
without  the  consent  of  the  directors 
by  any  stockholder  who  shall  be  in- 
debted to  the  corporation  is  not  in- 
jurious to  the  corporation,  and  a  stock- 
holder, therefore,  cannot  sue  on  behalf 
of  himself  and  the  other  stockholders 
to  compel  the  corporation  to  strike  the 
provision  from  the  certificates.  Rey- 
nolds V.  Bank  of  Mt.  Yemen,  6  N.  Y. 
App.  biv.  62,  39  N.  Y.  Supp.  623,  158 

N.  Y.  740,  53  N.  E.  1131. 
t 

41  Jennings  v.  Bank  of  California, 
79  Cal.  323,  5  L.  R.  A.  233,  12  Am. 
St.  Rep.  145,  21  Pac.  852.  And  see  the 
other  cases  in  the  note  preceding. 
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given  by  a  provision  that  ''no  shareholder  shall  sell  his  stock  while 
owing  the  bank  either  direct  or  indirect.  Anyone  trading  for  same 
will  be  governed  accordingly. ' '  *■  But  the  mere  fact  that  the  certificate 
recites  that  the  same  is  "transferable  in  person  or  by  attorney  only 
on  the  books  of  the  company  on  garrender  of  this  certificate"  does  not 
ipso  facto  give  a  lien.** 

A  provision  of  the  by-laws  giving  a  lien  which  is  referred  to  in  a 
stock  certificate  will  bind  the  stockholder  as  a  contractual  obligation 
though  it  is  not  in  terms  set  out.**  And  if  notice  of  a  by-law  lien  is 
given  on  the  face  of  the  certificate,  a  transferee  takes  subject  to  any 
debt  due  by  the  stockholder  to  the  corporation  at  the  time  of  the 
transfer,  or  which  may  arise  before  the  corporation  has  notice  of  the 
transfer.**  But  a  recital  in  a  certificate  of  stock  that  the  shares  are 
*' transferable  at  the  office  of  the  corporation,  in  person  or  by  attor- 
ney,"**  or  that  they  are  **  transferable  only  on  the  books  of  the  cor- 
poration, in  person  or  by  attorney,  on  surrender  of  the  certificate,*'*'' 
or  that  they  are  "transferable  only  upon  the  books  of  the  company  in 
person  or  by  attorney,  in  ctccordance  with  the  by-laws,  upon  surrender 
of  the  certificate,*'  *•  does  not  constitute  constructive  notice  to  a  trans- 
feree of  a  by-law  giving  the  corporation  a  lien;  On  the  contrary, 
such  a  statement  justifies  him  in  assuming  that  there  are  no  further 
restrictions  on  the  right  of  a  stockholder  to  transfer  his  shares,**  and 
instead  of  operating  only  as  a  warning  of  the  company's  rules,  is  also 
a  promise  that  the  corporation  will  not  make  a  transfer  to  any  one  who 
does  not  produce  and  surrender  the  certificate  itself.** 


tt  Wilkinson    v.    Home    Bank,    137. 
Tenn.  1^8,  192  6.  W.  920. 

43  Buena  Vista  Loan  &  Savings  Bank 
V.  Orier,  114  Ga.  39>8,  40  8.  E.  284; 
Hardy  v.  Boyer,  7  Ga.  App.  472,  67 
S.  £.  205;  First  State  Bank  of  Mont- 
gomery V.  First  Nat.  Bank  of  Nava- 
sota,  —  Tex.  Civ.  App.  — ,  145  S.  W. 
691. 

44  Blue  Mountain  Forest  Ass'n  v. 
Borrowe,  71  N.  H.  69,  51  Atl.  670. 

4ft  Bank  of  Oulloden  v.  Bank  of  For- 
syth, 120  Ga.  575,  102  Am.  St.  Bep. 
115,  48  S.  E.  226;  Wilkinson  v.  Home 
Bank,  137  Tenn.  198,  192  S.  W.  920. 

A  transferee  has  notice  of  a  lien 
given  by  the  charter  and  by-laws 
where  the  certificate  recites  that  the 
corporation  has  a  lien  on  the  stock  to 
secure  any  indebtedness  of  the  stock- 
holder.    German  Nat.  Bank  v.  Ken- 


tucky Trust  Oo.  of  Louisville,  19  Ky. 
L.  Bep.  361,  40  S.  W.  458. 

40  Bank  of  Holly  Springs  v.  Pinson, 
^8  Miss.  421,  38  Am.  Bep.  330. 

47  Such  a  provision  does  not  charge 
the  transferee  with  notice  of  what  is 
on  the  books  of  the  company,  or  of  the 
existence  of  a  by-law  lien,  or  of  the 
fact  of  the  stockholder's  indebtedness 
to  the  company.  Bank  of  Oulloden  v. 
Bank  of  Forsyth,  120  Ga.  575,  102  Am. 
St.  Bep.  115,  48  S.  E.  226. 

4l€handler  v.  Blanke  Tea  &  Coffee 
Co.,  183  Mo.  App.  91,  165  S.  W.  819. 

40  He  has  a  right  to  repose  confi- 
dence in  the  terms  of  the  certificate 
and  is  not  bound  to  inquire  further. 
Bank  of  Holly  Springs  v.  Pinson,  58 
Miss.  421,  38  Am.  Bep.  330. 

50  See  subd.  zzi,  infra,  this  chap- 
ter. 
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Of  course  the  reeital  in  the  certificate  of  a  by-law  giving  a  lien, 
which  is  void  because  in  conflict  with  the  statute,  cannot  operate  as 
notice  to  a  transferee  so  as  to  give  the  corporation  a  lien  as  against 
him." 

The  necessity  for  inserting  a  notice  of  the  lien  in  the  certificate  is 
considered  in  another  section.*' 

§  3604.  Liens  by  custom  or  usage.  As  against  stockholders  with 
notice  and  transferees  not  occupying  the  position  of  bona  fide  pur- 
chasers, a  corporation  may  acquire  a  lien  on  its  shares  for  a  debt  due 
from  its  stockholders  by  virtue  of  a  general  usage  or  course  of  business. 
If  a  stockholder  borrows  money  from  the  corporation  or  otherwise 
deals  with  it  and  becomes  indebted,  knowing  that,  by  the  general  usage 
and  course  of  business  of  the  corporation,  it  reserves  a  lien  on  shares 
for  any  indebtedness  due  from  its  stockholders,  he  impliedly  assents 
to  such  usage  or  course  of  business,  and  a  lien  exists  by  implied  con- 
tract.*^  But  a  lien  cannot  be  thus  acquired  as  against  bona  fide  pur- 
chasers without  notice.'* 

§  3605.  Effect  of  charter  or  statutory  prohibition.  Of  course,  a 
corporation  cannot  create  a  lien  upon  its  shares  of  stock  by  adopting 
a  by-law  to  such  effect,  even  as  against  its  stockholders  and  trans- 
ferees with  notice,  if  it  is  expressly  or  impliedly  prohibited  by  its  char- 
ter or  the  general  law  from  acquiring  a  lien  on  the  shares  of  its  own 
stock,  for  by-laws  which  are  inconsistent  with  the  charter  of  a  corpora- 
tion or  a  general  law  are  absolutely  void.  Nor  can  a  lien  be  acquired 
in  such  a  case  by  usage  or  by  express  agreement  with  stockholders."* 

A  national  bank  is  prohibited  by  the  National  Banking  Act  from 
making  loans  or  discounts  on  the  security  of  shares  of  its  own  capital 
stock,**  and  it  cannot  acquire  a  lien  on  its  shares  for  loans  made  to  its 
jsrtockholders  by  virtue  of  a  by-law  or  agreement.*^ 


51  Third  Nat.  Bank  v.  Buffalo  Ger- 
man Ins.  €o.,  193  U.  S.  581,  48  L.  Ed. 
801. 

58  See   §3600,  supra. 

5S  Morgan  v.  Bank  of  North  Amer- 
ica, 8  Serg.  &  R.  (Pa.)  73,  11  Am.  Dec. 
676.  See  also  Bankers'  Trust  Co.  of 
St.  Louis  V.  McCloy,  109  Ark.  160,  47 
L.  B.  A.  (N.  S.)  333,  159  S.  W.  205. 

5* See.  Bankers'  Trust  Co.  of  St. 
Louis  V.  McCloy,  109  Ark.  160,  47  L. 
R.  A.  (N.  S.)  333,  159  S.  W.  205;  Fitz- 
hugh  Y.  Bank  of  Shepherdsville,  3  T. 


B.  Mon.  (Ky.)  126,  16  Am.  Dec.  90. 

55  See  HiU  v.  Pine  River  Bank,  45 
N.  H.  300,  quoting  a  statute  of  Maine, 
providing  that  the  free  sale  of  stock 
by  the  owners  thereof  should  not  be 
in  any  manner  restricted  by  the  by- 
laws of  the  corporation,  and  that  any 
euch  by-lawe  should  be  void.  It  was 
held  in  this  case,  however,  that  the 
validity  of  a  by-law  creating  a  lien 
was  not  involved. 

56  See  §  1142,  supra. 

57  United  States.    Third  Nat.  Bank 
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A  like  construction  has  been  placed  by  some  courts  upon  state  stat- 
utes prohibiting  any  banking  corporation  from  making  loans  or  dis- 
counts upon  the  security  of  shares  of  its  own  capital  stock.**  And  it 
has  been  held  that  a  lien  cannot  be  acquired  for  a  loan  made  after  the 
enactment  of  such  a  statute  under  a  by-law  adopted  before  its  enact- 
ment, for  it  is  within  the  power  of  the  legislature  to  declare  such  a 
prohibition  as  to  future  transactions,  notwithstanding  any  regulation 
or  by-law  of  the  corporation  to  the  contrary .••  But  such  a  statute  will 
not  be  given  a  retrospective  effect  so  as  to  invalidate  a  lien  given  by  a 
valid  by-law  enacted  before  the  passage  of  the  act  for  an  indebtedness 
contracted  before  its  passage,  at  least  where  the  statute  does  not  con- 
tain terms  clearly  importing  such  an  intention.^ 

In  some  states  it  has  been  held  that  such  statutes  will  not  deprive 
a  bank  of  its  right  to  a  statutory  lien  for  debts  of  its  stockholders  con- 
tracted in  good  faith  and  not  on  the  security  of  their  stdck.^ 


T.  Buffalo  Oerman  Ins.  Co.,  193  U.  S. 
581,  48  L.  Ed.  801;  Bullard  v.  National 
Eagle  Bank,  1*8  Wall.  589,  21  L.  Ed. 
923;  First  Nat.  Bank  of  South  Bend  v. 
Lanier,  11  V^all.  369,  20  L.  Ed.  172; 
Evansville  Nat.  Bank  v.  Metropolitan 
Nat.  Bank,  2  Biss.  527,  Fed.  €as.  No. 
4,573. 

Maine.  Hagar  v.  Union  Nat.  Bank, 
63  Me.  509. 

New  Jeney.  Delaware,  L.  ft  W.  B. 
Co.  V.  Oxford  Iron  Co.,  38  N.  J.  Eq. 
340. 

New  Toric  Bridges  v.  National 
Bank  of  Troy,  185  N.  Y.  146,  7  Ann. 
Cas.  285,  77  N.  E.  1005,  aff 'g  106  App. 
Div.  616,  94  N.  Y.  Supp.  1140;  Buffalo 
Oerman  Ins.  Co.  v.  Third  Nat.  Bank, 
162  N.  Y.  163,  48  L.  B.  A.  107,  56  N.  E. 
521,  171  N.  Y.  670,  64  N.  E.  1119,  aff 'd 
193  U.  8.  581,  48  L.  Ed.  801;  Conklin 
V.  Second  Nat.  Bank,  45  N.  Y.  655; 
Rosenback  v.  Bait  Springs  Nat.  Bank, 
53  Barb.  495. 

Virginia.  Feckheimer  v.  National 
Exch.  Bank,  79  Va.  80. 

The  power  on  the  part  of  a  national 
bank  to  withhold  a  transfer  of  the 
stock  of  one  of  its  shareholders  in- 
debted to  it,  granted  by  section  36  of 
the  National  Banking  Act  of  1863,  was 


taken  away  by  the  National  Banking 
Act  of  1864,  and  tih^  rigbt  no  kmger 
exists.  That  there  is  a  provision  for 
the  exercise  of  this  right  in  the  char- 
ter and  by-laws  of  the  national  bank 
and  provision  for  its  exercise  is  stated 
in  the  certificate  of  the  stock  does  not 
result  in  creating  the  power  in  favor 
of  the  bank.  Third  Nat.  Bank  v.  Buf- 
falo German  Ins.  Co.,  193  tJ.  S.  581,  48 
L.  Ed.  801. 

Such  a  by-law  cannot  be  enforced  as 
an  agreement  between  the  stockholder 
and  the  corporation,  since  such  an 
agreement  would  also  be  void.  Feck- 
heimer V.  National  Exch.  Bank,  79  Va. 
80. 

••  Corydon  Deposit  Bank  v.  McClure, 
141  Ky.  481,  133  8.  W.  201;  Nicollet 
Nat.  Bank  v.  City  Bank,  38  Minn.  85, 
8  Am.  St.  Bep.  643,  35  N.  W.  577. 

5»  Nicollet  Nat.  Bank  v.  City  Bank, 
38  Minn.  85,  8  Am.  St.  Bep.  643,  35 
N.  W.  577.  See  also  Hill  v.  Pine  Biver 
Bank,  45  N.  H.  300. 

60  Morris  v.  Westerman,  —  W.  Va. 
— ,  92  S.  E.  567. 

61 A  statute  prohibiting  the  officers 
of  a  bank  from  making  loans  or  dis- 
counts to  stockholders  on  the  security 
of  their  stock  and  prohibiting  the  bank 
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§  3606.  Extent  and  effect  of  lien.  The  extent  of  a  lien  on  shares 
given  a  corporation  by  its  charter  or  by  the  general  law  depends,  of 
course,  upon  the  terms  of  the  statute.  Since  the  common  law  gives  a 
corporation  no  lien  on  its  shares  for  debts  due  from  its  stockholders, 
it  h*as  been  held  that  statutes  and  clauses  of  charters  creating  suc)i  a 
lien,  being  in  derogation  of  the  common  law,  must  be  strictly  con- 
strued.** 

The  lien  attaches  the  moment  the  stockholder  becomes  indebted  to 
the  corporation.** 

The  lien  **  extends  not  only  to  stock  of  which  the  stockholder  may 
have  the  legal  title,  but  to  all  of  which  he  is  the  real,  beneficial  owner, 
though  the  legal  title  may  reside  in  another."  **  So  it  extends  to  all 
stock  actually  owded  by  persons  indebted  to  the  corporation,  whether 
standing  in  their  own  names  or  in  the  names  of  other  persons  as  their 
trustees,**  or  in  the  names  of  fictitious  persons.** .  But  a  lien  will  not 


from  thereafter  'becoming  the  par- 
chaser  or  holder  of  loans  on  such  stock, 
unless  it  shall  become  necessary  to 
prevent  loss  on  a  debt  previously  con- 
tracted in  good  faith,  does  not  deprive 
a  bank  of  its  right  to  a  lien  for  the 
debt  of  a  stockholder  contracted  in 
good  faith  and  not  on  the  security  of 
his  stock,  especially  where  the  same 
act  gives  the  bank  a  lien  on  its  stock 
for  debts  due  from  its  stockholders. 
Paulkner  v.  Bank  of  Topeka,  77  Kan. 
385,  94  Pac.  153;  Battey  v.  Eureka 
Bank,  62  Kan.  384,  63  Pac.  437. 

A  provision  that  no  bank  shall  make 
any  loan  or  discount  on  the  security 
of  the  shares  of  its  own  capital,  does 
not  apply  to  a  discount  or  loan  made 
to  a  stockholder  not  on  the  security 
of  his  stock,  and  in  respect  to  such  a 
loan  is  not  in  conflict  with  the  pro- 
vision of  the  stock  corporation  law 
permitting  directors  to  refuse  to  con- 
sent to  a  transfer  of  stock  by  a  stock- 
holder indebted  to  the  company  until 
fluch  indebtedness  is  paid,  and  hence 
under  such  circumstances  a  bank  may 
claim  the  benefit  of  the  latter  pro- 
vision. Strahmann  v.  Yorkville  Bank, 
14«  N.  Y.  App.  Div.  8,  132  N.  Y.  Supp. 
130,  aff'd  210  N.  Y.  536, 103  N.  E.  1133. 

In  Corydon   Deposit   Bank   v.   Mc- 


Clure,  141  Ky.  481,  133  S.  W.  201,  it  is 
said:  "In  Bank  of  Kentucky  v.  Bon- 
nie Bros.,  102  Ky.  343,  under  the 
charter  of  the  bank  enacted  by  the 
Legislature,  it  was  given  a  lien  on  the 
stock  to  secure  any  debt  of  the  stock- 
holder; but  there  is  a  difference  be- 
tween a  charter  provision  to  this  effect 
and  a  by-law;  the  bank  can  pass  no 
by-law  inconsistent  with  the  statute." 

eSBoyd  V.  Redd,  120  N.  C.  335,  58 
Am.  St.  Rep.  7ft2,  27  S.  E.  35. 

•3  Owens  V.  Atlanta  Trust  ft  Bank- 
ing Co.,  122  Ga.  521,  50  S.  E.  379. 

•4  Planters'  ft  Merchaiiits'  Mut.  Ins. 
Go.  V.  iSelma  Sav.  Bank,  63  Ala.  585. 

In  the  above  case  it  was  held  that 
where  one  member  of  a  firm,  which 
owned  bank  stock,  retired  and  sold 
out  his  interest  to  the  others,  who 
assumed  all  the  partnership  debts  and 
continued  the  business  under  a  new 
name,  the  new  firm  became  the  equita- 
ble owner  of  the  stock  and  that  the 
bank  was  entitled  to  a  lien  for  an  in- 
debtedness incurred  by  it  although 
the  stock  had  never  been  transferred 
to  the  new  firm  on  the  corporate  books. 

WStebbins  v.  Phenix  Fire  Ins.  Co., 
3  Paige  (N.  Y.)  350. 

WStebbins  v.  Phenix  Fire  Ins.  Co., 
3  Paige  (N.  Y.)  350. 
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attach  to  stock  held  in  trugrt  for  debts  of  the  trustee,  where  the  cor- 
X>oration  has  knowledge  that  it  is  so  held.^ 

Where  a  transfer  on  the  corporate  books  is  necessary  to  constitute 
a  transferee  a  stockholder,  the  corporation  has  no  lien  as  against  an 
intermediate  unrecorded  owner  of  the  stock.^^  But  it  may  have  such 
a  lien  as  against  an  intermediate  transferee  although  he  has  never  sur- 
rendered the  old  certificate  and  no  new  one  has  been  issued  in  his 
name,  where  it  has  waived  a  strict  compliance  with  its  regulations  in 
this  regard  and  has  admitted  him  to  full  membership  in  the  corpora- 
tion without  such  compliance.*^ 

It  has  been  held  that  a  provision  in  corporate  by-laws  reserving  to 
the  corporation  the  right  to  refuse  to  make  transfer  on  the  corporate 
books  whil^  the  holder  is  indebted  to  the  corporation,  has  no  application 
where  an  executor  seeks  a  transfer  to  himself  as  executor  of  stock  be- 
longing to  his  testatorj* 

As  a  rule  the  lien  extends  to  dividends  declared  on  the  stock  to  which 
it  attaches,''*  and  it  iar  sometimes  expressly  provided  that  it^  shall  do 
so.''*  And  it  follows  that  the  corporation  may  apply  dividends  de- 
clared to  the  payment  of  debts  due  it  from  its  stockholders.''' 

§3607.  Debts  for  which  lien  attaches — ^In  general.  The  lien  may 
be  given  only  for  the  indebtedness  of  a  stockholder  upon  the  'subscrip- 
tion for  his  stock,  or  it  may  be  given  for  any  and  all  debts  due  from 


67Alexandm  Medianies'  Bank  v. 
Seton,  1  Pet.  (U.  S.)  299,  7.L.  Ed. 
152;  Porter  v.  Marine  Sav.  Bank,  186 
Mich.  355,  153  N.  W.  19. 

MHelm   v.   fiwiggett,   12   Ind.   194. 

In  Planter3'  &  Merchants'  Mut.  Ins. 
Go.  y.  Selma  Sav.  Bank,  63  Ala.  585, 
it  was  held  that  where  one  member  of 
a  firm,  which  owned  bank  stock,  re- 
tired and  sold  out  his  interest  to  the 
others,  who  assumed  all  the  partner- 
ship debts  and  continued  the  business 
under  a  new  name,  the  new  firm  be- 
came the  equitable  owner  of  the  3to€k, 
and  that  the  bank  was  entitled  to  a 
lien  for  an  indebtedness  incurred  by 
it  as  against  an  equitable  assignee 
of  the  retiring  member  although  the 
stock  had  never  been  transferred  to 
the  new  firm  on  the  corporate  books. 

69  So  it  has  a  lien  under  such  cir- 
cumstances   where   it    i«   notified    of 


the  transfer,  and  notes  it  on  the  stock- 
certificate  book  in  which  it  keeps  a 
record  of  stock  transfers.  Bank  of 
Commerce  v.  Bank  of  Newport,  63 
Fed.  898. 

TO  London,  P.  &  A.  Bank  v.  Aron- 
stein,  117  Fed.  601,  certiorari  denied 
187  U.  8.  641,  47  L.  Ed.  345  (mem. 
dec.). 

71  Dempster  Mfg.  Co.  v.  Downs,  126 
Iowa  80,  106  Am.  St.  Befv  340,  3 
Ann.  Cas.  187,  101  N.  W.  735;  In  re 
Farmers'  Bank  of  Maryland,  2  Bland 
(Md.)  394. 

7a  United  Cigarette  Mach.  Co.  v. 
Win3ton  Cigarette  Mach.  Co.,  194  Fed. 
947;  United  Cigarette  Mach.  Co.  v. 
Brown,  119  Va.  813,  L.  R.  A.  1917  F 
1100,  89   S.  E.  850. 

78  See  subd.  zvi,  infra,  this  chap- 
ter. 
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him  to  the  corporation.  A  lien  given  in  general  terms  for  debts  due 
from  the  stockholders  is  not  limited  to  debts  due  on  account  of  their 
stocky  but  extends  to  any  other  debt,  unless  there  is  something  in  the 
statute  to  show  a  different  intention.''^  But  a  statute  providing  that, 
if  calls  on  stock  subscriptions  are  not  paid  as  required  by  the  directors, 
the  stockholder's  shares  may  be  sold  for  the  payment  thereof,  the  sur- 
plus, if  any,  to  be  paid  to  the  stockholder,  gives  the  corporation  no  lien 
for  any  debts  other  than  unpaid  subscriptions.''^ 

A  lien  may  be  given  only  for  debts  which  are  due  and  payable  at 
the  time  a  transfer  of  stock  is  demanded,''®  and  when  such  is  the  case 
a  lien  may  be  claimed  for  a  debt  due  from  a  stockholder  which  has 
matured  since  a  transfer  of  his  shares  but  before  the  transferee  has 
demanded  a  transfer  to  himself  on  the  books.''''  Under  such  a  statute 
the  transferee  at  the  time  of  the  transfer  gets  an  inchoate  or  contingent 
priority  over  any  existing  and  unmatured  corporate  debt  which  he 
can  fix  and  ripen  into  an  absolute  priority  only  by  demanding  a  trans- 
fer or  dojng«ome  equivalent  thing  before  the  indebtedness  of  the  stock- 


74  Alabama.  Birmingham  Trust  & 
Savings  Co.  y.  East  Lake  Land  Co., 
101  Ala.  304,  13  So.  72 ;  MobUe  Mut. 
Ins.  Co.  V.  Cullom,  49  Ala.  558. 

Axkansas.  Red  Bud  Bealty^  Co.  v. 
South,  96  Ark.  281,  131  S.  W.  340. 

Kentucky.  Kenton  Ins.  Co.  v.  Bow- 
man, 84  Ky.  430,  1  S.  W.  717. 

BClchlgan.  Citizens'  State  Bank  of 
Monroeville  v.  Kalamazoo  County 
Bank,  111  Mich.  313,  69  N.  W.  663. 

pennsylyaDia.  Sproul  v.  Standard 
Window  Glass  Co.,  201  Pa,  103,  50  Atl. 
1003;  National  Bank  of  Republic  of 
New  York  v.  Rochester  Tumbler  Co., 
172  Pa.  St.  614,  33  Atl.  748;  Rogers 
V.  Huntingdon  Bank,  12  Serg.  &  R.  77. 

The  lien  extend3  to  an  indebtedness 
for  money  of  the  corporation  collected 
by  a  stockholder  and  not  accounted 
for,  and  which  he  has  used  to  pay 
his  own  debts.  Red  Bud  Realty  Co. 
V.  South,  96  Ark.  281,  131  S.  W.  340. 

75  Shenandoah  Valley  R.  Co.  v.  Grif- 
fith, 76  Va.  913;  Petersburg  Sav.  & 
Ins.  Co.  y.  Lumsden,  75  Va.  327. 

T6  Young  Coal  Co.  v.  Hill,  112  Ark. 
ISO,  165  S.  W.  292;  Bankers'  Trusf 
Co.  of  St.  Louis  V.  McCloy,  109  Ark. 


160,  47  L.  R.  A.  (N.  S.)  333,  159  S. 
W.  205;  Reese  v.  Bank  of  Commerce, 
14  Md.  271,  74  Am.  Dec.  536;  Brineu 
v.  Muskegon  Sav.  Bank,  174  Mich.  414, 
140  N.  W.  529;  National  City  Bank 
V.  Kalamazoo  City  Sav.  Bank,  232 
Fed.  669,  construing  the  Michigan 
statute;  Klopp  &  Stump  v.  Lebanon 
Bank,  46  Pa.  St.  88. 

Under  the  Michigan  statute  the 
pledgee  or  purchaser  of  bank  stock 
has  an  absolute  right  to  have  the 
same  transferred  to  him  on  the  cor- 
porate books  as  against  any  claim  by 
the  bank  against  the  registered  holder, 
unless  such  claim  is  upon  a  debt  which 
is  "due"  in  the  sense  of  being  past 
due,  or  matured.  National  City  Bank 
v.  Kalamazoo  City  Sav.  Bank,  232 
Fed.  669. 

A  note  becomes  due  and  payable 
on  the  last  day  of  grace,  within  the 
meaning  of  such  a  provision.  Klopp 
&  Stump  V.  Lebanon  Bank,  46  Pa.  St. 
88. 

TTBrinen  v.  Muskegon  Sav.  Bank, 
174  Mich.  414,  140  N.  W.  529;  Michi- 
gan Trust  Co.  V.  State  Bank  of  Mich- 
igan, 111  Mich.  a06,  60  N.  W.  645. 
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holder  to  the  corporation  matures.'*  In  other  words  the  corporation 
is  not  required  to  transfer  the  stock  on  the  books  unless,  before  the 
maturity  of  the  debt  to  the  corporation,  the  transferee  has  demanded 
a  transfer  or  has  given  a  notice,  which  means  that  he  has  elected  to 
claim  his  full  .rights,  or  unless  the  facts  make  that  election  so  certain 

•  

that  formal  notice  is  unnecessary.'''  And  this  is  equally  true  although 
the  corporation  had  knowledge  of  the  transfer  before  the  indebtedness 
to  it  matured.*® 

On  the  other  hand  the  lien  may  be  given  generally  for  any  indebted- 
ness, in  which  case,  the  lien  exists  whether  the  debt  is  due  at  the  time 
a  transfer  is  demanded  or  not.**  A  conditional  liability  is  not  within 
a  provision  giving  a  lien  for  ''debts  due."  *^ 

It  has  been  held  that  a  provision  giving  a  corporation  a  lien  for 
any  indebtedness  due  from  stockholders,  or  prohibiting  a  transfer  of 
shares  by  a  stockholder  who  is  in  any  way  indebted  to  it,  does  not  give 
a  lien  or  prevent  a  transfer  because  a  stockholder  has  not  paid  the 
full  amount  payable  on  his  shares,  where  the  balance  is  payable  only 
on  call  by  the  directors,  and  no  calls  have  been  made  therefor,**  but 


78  National  City  Bank  v.  Kalamazoo 
City  Sav.  Bank,  232  Fed.  669. 

79  National  City  Bank  v.  Kalamazoo 
City  Sav.  Bank,  232  Fed.  669. 

SO  National  City  Bank  v.  Kalamazoo 
City  Sav.  Bank,  232  Fed.  669. 

Just  V.  State  Bank,  132  Mich.  600, 
94  N.  W.  200,  holds  that  the  right 
of  a  bank  to  a  lien  is  inferiior  to  the 
lien  of  a  pledgee  if  it  has  "notice" 
of  the  pledge  before  the  maturity  of 
the  debt  to  it  although  no  demand 
for  a  transfer  of  the  stock  on  its 
books  is  made  before  that  time. 

In  National  City  Bank  v.  Kalamazoo 
City  Sav.  Bank,  it  is  said  that  the 
word  "notice"  is  not  used  in  the 
Just  Case  in  the  sense  of  knowledge, 
but  mean^  such  notice  as  is  tanta- 
mount to  a  demand.  It  is  further 
pointed  out  that  in  the  Just  Case, 
while  the  pledgee  never  jn&de  any 
formal  demand  for  a  transfer,  or 
served  written  or  other  formal  notice 
of  his  election  to  insist  upon  having 
the  stock,  the  corporation  knew  of 
the  existence  of  the  pledge  before  the 
maturity   of  the   debt,  and   that  thd 


pledgor  was  dead,  that  his  estate  was 
insolvent,  and  that  the  bank  knew 
that  the  pledgee  was  claiming  the 
rightful  title  to  the  stock,  and  that 
either  the  pledgee  or  the  bank  must 
suffer  loss,  and  hence  knew  that  the 
pledgee  would  insist  upon  a  formal 
transfer  just  as  well  as  if  it  had  been 
formally  notified  to  that  effect. 

SI  Alabama.  Cunningham  v.  Ala- 
bama Life  Insurance  &  Trust  Co.,  4 
Ala.   652. 

MiaBOUTl.  St.  Louis  Perpetual  Ins. 
Co.  V.  GoodfeUow,  9  Mo.  149. 

Kew  York.  Leggett  v.  Bank  of 
Sing  Sing,  24  N.  Y.  283. 

Ohio.  Downer's  Adm'r  v.  Bank  of 
Zanesville,  Wright   477. 

Pennsylyanla.  Pittsburgh  &  C.  B. 
Co.  V.  Clarke,  29  Pa.  St.  146;  Sewall 
V.  Lancaster  Bank,  17  Serg.  &  B.  285; 
Grant  v.  Mechanics'  Bank,  15  Serg. 
&  R.  140. 

as  Bankers'  Tru3t  Co.  ot  St.  Louis 
V.  McCloy,  109  Ark.  160,  47  L.  B.  A. 
(N.  S.)  333,  159  S.  W.  205. 

83  Hall  V.  United  States  Ins.  Co.  of 
Baltimore,  5  Gill  (Md.)  484;  Kahn  v. 
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there  is  authority  to  the  contrary.**  Where  a  lien  is  given  upon  sdiares 
for  any  calls  due  thereon,  and  not  generally,  the  lien  attaches  to  those 
shares  only  upon  which  calls  are  due,  and  only  for  the  calls  due 
thereon.  The  fact  that  calls  are  unpaid  on  certain  shares  does  not 
make  such  calls  a  lien  upon,  or  prevent  the  transfer  of,  other  shares 
upon  which  all  calls  have  been  paid.** 

It  has  been  held  that  a  charter  or  statutory  provision  giving  a 
corporation  a  lien  on  its  s}iai*es  for  debts  due  from  the  stockholders 
applies  only  to  debts  arising  out  of  transactions  between  the  cor- 
poration and  the  stockholders,  and  that  it  does  not  apply  to  obliga- 
tions given  by  a  stockholder  to  a  third  x>ei^on,  and  assigned  by 
the  latter  to  the  corporation.**  And  especially  is  this  true  where  the 
purpose  of  the  assignment  is  to  enable  the  corporation  to  enforce 
the  payment  of  the  claim  by  means  of  its  lien  for  the  benefit  of  the 
assignor*''  • 

The  lien  may  be  limited  to  an  indebtedness  of  the  stockholder  to 
the  corporation  on  account  of  his  relations  to  it  as  such  stockholder.** 

A  lien  given  for  '* debts'*  has  been  held  not  to  include  a  claim  for 
unliquidated  damages  for  a  tort,  such  as  the  misappropriation  of  cor- 
porate funds  by  a  stockholder  in  his  capacity  as  a  corporate  officer.** 
But  there  is  authority  to  the  contrary  where  the  claim  is  liquidated 
before  demand  is  made  for  the  transfer  of  the  shares,  on  the  theory 
that  such  a  claim,  though  a  tort,  is  based  on  a  breach  of  the  stock- 
holder's contract  as  an  officer.** 


Bnnk  of  St.  Joseph,  70  Mo.  262. 

M  Pittsburgh  &  C.  B.  Co.  v.  Clarke 
&  Thaw,  29  Pa.  St.  146.  And  see  In 
re  Bachman,  2  Cent.  Law  J.  119,  Fed. 
Cas.  No.  707. 

86  Shenandoah  Valley  B.  Co.  v.  Grif- 
fith, 76  Va.  913;  Hubbersty  v.  Man- 
ohester,  S.  ft  L.  By.  Co.,  L.  B.  2  Q.  B. 
472. 

86  Boyd  V.  Bedd,  120  N.  C.  335,  58 
Am.  St.  Bep.  792,  27  8.  E.  35. 

So  it  does  not  apply  to  notes  given 
by  a  stockholder  to  a  third  person 
and  by  him  a^ssigned  to  the  corpora- 
tion as  collateral  security,  although  at 
the  time  of  such  assignment  the  maker 
of  the  notes  is  the  president  of  the 
corporation.     Id. 

87  Bank  of  Kentucky  v.  Bonnie,  102 
Ky.  343,  43  B.  W.  407;  White/s  Bank 


V.  Toledo  Fire  ft  Marine  Ina.  Co.,  12 
Ohio  St.  601. 

88  This  was  held  to  be  true  under 
a  provision  giving  a  corporation  a  lien 
for  any  sum  due  it  from  its  ahare- 
holders, ' '  either  on  account  of  the  sub- 
scription to  its  stock,  or  for  money 
loaned  by  the  association  to  said 
shareholder,  or  for  any  other  indebted- 
ness due  from  the  shareholder." 
Jewell  V.  Kuhn  (lewa),  138  N.  W. 
457. 

88JeweU  v.  Nuhn  (Iowa),  138  N. 
W.  457. 

80Sproul  Y.  Standard  Plate  Glass 
Co.,  201  Pa.  103,  50  AtL  1003.  In 
this  case  it  was  held  that  the  cor- 
poration was  entitled  to  a  lien  on  an 
officer's  stock  for  money  embezzled. 

A  bank  has  a  lien  on  the  stock  of 
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A  lien  for  the  "debts,  liabilities  and  engagements"  of  stockholders 
to  or  with  the  corporation  embraces  a  demand  for  damages  for  breach 
of  contract.*'  A  provision  giving  a  lien  for  any  debt  or  any  indebted- 
ness from  a  stockholder  to  the  coiporation  gives  alien  to  secure  the 
'collateral  liability  of  a  stockholder  as  a  surety  or  indorser."  And  it 
has  been  held  that  the  lien  extends  to  a  debt  due  from  a  firm  of  which 
the  stockholder  is  a  member." 

Where  stock  is  owned  by  a  partnen4iip  and  a  member  of  the  firm 
dies,  and  the  business  is  carried  on  by  his  successor  and  the  surviving 
partner,  the  corporation  is  not  entitled  to  a  lien  for  an  indebtedness 
contracted  by  the  new  firm  unless  the  title  to  the  stock  has  been  trans- 
ferred to  it,  since  without  such  a  transfer  it  is  not  a  stockholder.** 

A  statute  may  give  a  lien  for  debts  contracted  prior  to  its  enact- 
ment.** And  the  lien  may  attach  for  a  debt  contracted  before  acquir- 
ing the  stock,  as  well  as  for  debts  afterwards  contracted.** 


its  caahier  for  tlie  amount  of  a  short- 
age in  hia  accounts.  Mcllroy  Bank- 
ing  Co.   V.   Dickson,  66   Ark.   327,  50 


.  W.  868. 

Bl  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Uach.  Co.,  194  Fed. 
047;  United  Cigarette  Mach.  Co.  v. 
Brown,  119  Va.  613,  K  B.  A.  1917  F 
1100,  89  S.  E.  S50. 

**  Union  Bank  of  Oeorgetowu  v. 
Laird,  2  Wheat.  (U.  S.)  3B0,  4  L.  Ed. 
269;  UcLean  v.  Lafayette  Bank,  3 
McLean  587,  Fed.  Cos.  No.  8,888;  Bank 
of  Kentucky  v.  Bonnie,  102  Ej-.  343, 
43  8.  W,  407;  St.  Louia  Perpetual  Ina. 
Co.  V.  Goodfcllow,  0  Mo.  149;  Leggett 
V.  Bank  of  Sing  8ing,  24  N.  Y.  2S3. 

A  stockholder  of  a  bank  who  has 
indorsed  a  note  held  by  the  bank,  and 
on  which  it  has  not  proceeded  against 
the  maker,  is  "indebted"  to  the  bank, 
within  the  meaning  of  a  charter  pro- 
vision giving  it  a  lien  on  the  shares 
of  any  atockholder  "indebted"  to  it. 
Bank  of  Kentucky  v.  Bonnie,  102  Ky. 
343,  43  8.  W.  407. 

HPlanters'  &  Merchants'  Mut.  Ins. 
Co.  V.  Selma  Sav.  Bank,  63  Ala.  58S ; 
Citiiena '  State  Bank  v.  Kalamazoo 
County  Bank  of  Monroe  ville.  111 
Mich.  313,  69  N.  W.  663;  Arnold  v. 


Suffolk  Bank,  27  Barb.  (N.  Y.)  424; 
Mechanics'  Bank  v.  Earp,  4  Bawie 
(Pa.)  384. 

"The  individual  liability  of  a  mem- 
ber of  a  copartnership  for  debts  of 
the  .  firm  a  primary,  and  not  col- 
lateral." Bank  of  Soarcy  v.  Mer- 
chants' Grocer  Co.,  123  Ark.  403,  185 
8.  W.  806. 

The  corporation  is  not  precluded 
from  enforcing  the  lien  in  such  a  case' 
by  the  fact  that  it  has  deposits  of 
the  Arm.  Mechanics'  Bank  t.  £arp, 
4  Ruwie  (Pa.)  384. 

MDalton  V.  Humphreys,  242  Fed.' 
777. 

M  Birmingham  Trust  ft  Savings  Co. 
V.  East  Lake  Land  Co.,  101  Ala.  304, 
13  So.  72;  First  Nat.  Bank  of  Hart- 
ford V.  Hartford  Life  &  Annuity  Ins. 
Co.,   45   Conn.   22. 

This  itae  held  to  be  true 
statute  In  terms  giving  the  eo 
tloa  a  Hen  "for  any  debt  o 
bility  incurred  to  it  by  a  stockho 
Birmingham  Trust  ft  Savings  i 
Sast  Lake  Land  Co.,  101  Ala 
13   Bo.   72. 

W  Schmidt  v.  Hennepin  Count; 
rel  Co.,  35  Minn.  511,  29  N.  W.  2 
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§  3608.  —  Debts  contracted  after  traiutfer.  Generally,  if  stock  is 
transferable  only  on  the  books  of  the  corporation,  as  is  elsewhere  ex- 
plained, a  corporation  may  acquire  a  lien  on  shares  by  virtue  of  a 
charter  or  statutory  provision,  or  by  agreement,  for  a  debt  contracted 
by  a  person  appearing  on  its  books  as  the  owner  of  shares  after  he  has* 
transferred  the  shares,  but  before  notice  of  the  transfer  is  given  the 
corporation,^''  although  the  contrary  hasr  beep  held  in  Louisiana.*^ 
But  the  corporation  cannot  acquire  a  lien  as  against  an  unregistered 
transferee  by  allowing  the  transferrer  to  borrow  money  or  otherwise 
contract  a  debt  after  it  has  notice  of  the  traasfer,  even  though  the 
transferee,  until  the  transfer  is  registered,  acquires  merely  an  equitable 
title.**    Since  a  pledgee  of  stock  acquires  only  a  special  property  there- 


97  United   Statea     Union   Bank   of      the   corporation,  and  a  later  statute 


Georgetown  v.  Laird,  2  Wheat.  390,  4 
L.  Ed.  269. 

California.  Jennings  v.  Bank  of 
California,  79  Cal.  323,  5  U  B.  A. 
233,  12  Am.  St.  Bep.  145,  21  Pac 
852. 

Colorado.  Pueblo  Sav.  Bank  v. 
Bichardson,  39  Colo.  319,  89  Pac.  799. 

Oonnecticnt.  Piatt  v.  Birmingham 
Axle  Co.,  41  Conn.  255.  And  see  First 
Nat.  Bank  of  Hartford  v.  Hartford 
Life  &  Annuity  Ins.  Co.,  45  Conn.  22. 

Georgia.  People's  Bank  of  Talbot- 
ton  V.  Exchange  Bank,  116  Ga.  820, 
94  Am.  St.  Bep.  144,  43  S.  E.  269. 

Kftnuas.  Faulkner  v.  Bank  of  To- 
»  peka,  77  Kan.  385,  94  Pac.  153. 

Idaiyland.  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Bep.  412,  23  Atl. 
1032. 

Ohio.  Stafford  v.  Produce  Exch. 
Banking  Co.,  61  Ohio  St.  160,  76  Am. 
St.  Bep.  371,  55  N.  E.  162. 

Where  a  statute  provided  that 
shares  of  stock  might  be  pledged  by 
delivering  a  power  of  attorney  for 
their  transfer,  with  the  certificate  of 
stock,  to  the  pledgee,  but  that  no 
pledge,  without  an  actual  transfer  of 
stock,  should  be  effectual  against  any 
person  but  the  pledgor  and  his  execu- 
tors and  adminijstrators  until  deposit 
of  a  copy  of  the  power  of  attorney 
with    the    treasurer    or    secretary    of 


provided  that  corporations  should  at 
all  times  have  a  lien  upon  all  the 
stock  owned  by  any  person  therein 
for  all  debts  due  to  them  from  such 
person,  it  waa  held  that  the  latter 
act,  immediately  upon  its  going  into 
effect,  created  a  lien  in  favor  of  a 
corporation  for  an  old  indebtedness 
upon  stock  which  had  been  pledged  be- 
fore the  passage  of  the  act,  where 
the  pledge  was  merely  by  delivery  of 
the  certificate  of  the  stock  and  a 
power  of  attorney  for  its  transfer, 
without  the  filing  of  a  copy  of  the 
power  of  attorney  or  any  other  notice 
to  the  corporation.  First  Nat.  Bank 
V.  Hartford  Life  &  Annuity  Ins.  Co., 
45  Conn.  22. 

9SIn  Pitot  V.  Johnson,  33  La.  Ann. 
1286,  it  13  held  that  a  pledge  of  stock 
may  be  perfected  by  a  simple  delivery 
of  the  certificate  without  notice  to  the 
corporation,  and  hence  that  the  lien 
of  a  pledgee  is  superior  to  the  lien  of 
a  corporation  under  its  charter  for 
an  indebtedness  arising  after  the  date 
of  the  pledge  but  before  the  cor- 
poration had  notice  of  it. 

M  United  Statea  Curtice  v.  Craw- 
ford County  Bank,  118  Fed.  390,  modi- 
fying on  other  grounds  110  Fed.  830; 
Hotchkiss  &  Upson  Co.  v.  Union  Nat. 
Bank,  68   Fed.   76. 

Alabama.    Bank  of  Florala  v.  Amer- 
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in,^  the  corporation  may  have  a  lien  on  the  general  property  in  the  stock 
remaining  in  the  pledgor  for  a  credit  which  is  extended*  to  the  pledgor 
after  it  had  received  notice  of  the  pledge,*  although,  as  we  have  seen, 
such  lien  will  be  inferior  to  the  lien  of  the  pledge.  Under  such  cir- 
cumstances, the  statute  of  limitations  will  not  run  in  favor  of  the 
corporation  against  the  right  of  the  pledgee  to  enforce  the  pledge.' 
But  the  pledgee's  right  to  relief  in  equity  may  be  barred  by  laches.* 


ican  Nat.  Bank,  75  So.  310 ;  Birming- 
ham Trust  &  Savinga  Co.  v.  Louisiana 
Nat.  Bank,  99  Ala.  379,  20  L.  B.  A. 
600,  13  So.  112. 

District  of  Ck>liim'bl&.  Bradford 
Banking  Co.  v.  Briggs,  12  App.  Cas. 
29. 

Georgia.  People's  Bank  of  Talbot- 
ton  V.  Bxehange  Bank,  116  Ga.  820, 
94  Am.  St.  Bep.  144,  43  S.  £.  269. 

Kentucky.  Bank  of  America  v.  Mc- 
Neil, 10  Bush  54. 

Maaeachnfletta  Nesmith  v.  Wash- 
'  ington  Bank,  6  Pick.  324. 

Minnesota.  Prince  Inv.  Co.  v.  St. 
Paul  &  S.  City  Land  Co.,  68  Minn.  121, 
70  N.  W.  1079. 

QUO.  Conant  t.  Beed,  1  Ohio  St. 
298. 

OklalLOma.  Farmers'  ft  Merchants' 
Bank  of  Kiel  v.  Cherokee  Trust  Co., 
32  Okla.  700,  123  Pac.  153;  Ardmore 
State  Bank  y.  Mason,  30  Okla.  568, 
39  L.  E.  A.  (N.  S.)  292,  120  Pac. 
1080. 

Vermont.  White  Biver  Sav.  Bank 
V.  Capital  Sav.  Bank  &  Trust  Co.,  77 
Vt.  123,  107  Am.  St.  Bep.  754,  59  Atl. 
197. 

"Whatever  may  be  the  English 
rule,  we  think  it  is  settled  that  the 
courts  of  this  country  repudiate  the 
idea  that  a  bona  fide  purchaser  or 
pledgee  of  stock  takes  it  subject  to 
claims  that  may  subsequently  arise 
in  favor  of  the  corporation,  if  it  has 
notice  of  his  purchase,  and  that  no- 
tice of  the  purchaser's  rights  are  suf- 
ficient to  protect  them,  although  a  de- 
mand for  a  tran3fer  of  stock  on  the 
books    of    the    corporation    be    not 


made."  Just  v.  State  Sav.  Bank,  132 
Mich.  600,  94  N.  W.  200,  quoted  with 
approval  in  Ardmore  State  Bank  v. 
Mason,  30  Okla.  568,  39  L.  B.  A.  (N. 
S.)  292, 120  Pac.  1080. 

The  statute  providing  for  registra- 
tion of  stock  transfers  "contemplates 
only  the  protection  of  subsequent  pur- 
chasers without  notice  of  prior  equi- 
ties, and  when  such  equities  have  been 
created  by  transfer,  hypothecation, 
mortgage  or  lien,  the  corporation  i3 
bound  to  regard  them  from  the  time 
it  receives  notice  of  their  existence." 
Bank  of  Florala  v.  American  Nai. 
Bank,  ■—  Ala.  — ,  75  So.  310. 

iSee  eubd.  xzvi,  infra,  this  chap- 
ter. 

S  White  Biver  Sav.  Bank  v.  Capital 
Sav.  Bank  &  Trust  Co.,  77  Vt.  123, 
107  Am.  St.  Bep.  754,  59  Atl.  197. 

8  White  Biver  Sav.  Bank  v.  Capital 
Sav.  Bank  ft  Trust  Co.,  77  Vt.  123, 107 
Am.  St.  Bep.  754,  59  Atl.  197. 

4  Certain  corporate  stock  was 
pledged  to  secure  an  obligation. 
Thereafter  the  corporation  itself  ac- 
quired a  lien  on  the  stock,  although 
not  until  within  approximately  three 
and  one-half  yeara  after  it  had  re- 
ceived notice  of  the  pledge.  No 
claim  was  made  that  the  pledgee,  hav- 
ing notice  of  the  rights  of  the  cor- 
poration, had  at  any  time  taken  steps 
prejudicial  to  the  corporation.  Credit 
was  extended  to  the  owner  of  the 
stock  with  knowledge  of  the  pledge. 
The  court  held  that  the  original 
pledgee  had  not  been  guilty  of  laches 
and  could  enforce  the  pledge.  White 
Biver  Sav.  Bank  v.  Capital  Sav.  Bank 
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§3609.  — What  constitakeft  notiice.  The  question  whether  the 
corporation  had  actual  notice  of  the  transfer  before  the  indebtedness 
on  which  the  lien  is  sought  to  be  predicated  wa9  contracted  is  ordinarily 
one  of  fact.*^  A  corporation  is  bound  by  knowledge  of  a  transfer  ac- 
quired by  one  of  its  executive  ofScers  while  he  is  engaged  in  the  legiti- 
mate transaction  of  the  company's  business.*  But  it  is  not  bound  by 
the  private  individual  knowledge  of  its  officer,  acquired  in  the  trans- 
action of  his  own  business,  while  dealing  as  if  he  had  no  official  ^rela- 
tion to  the  corporation.*'  So  it  is  not  chargeable  with  notice  of  facts 
of  which  its  president  acquires  knowledge  while  dealing  in  his  private 
capacity  and  in  his  own  behalf  with  third  persons ;  •  nor  is  knowledge 
on  his  part  thus  acquired  imputable  to  the  corporation  when,  acting 
through  another  official,  it  deals  with  him  at  arm's  length  as  with 


&  TrnBt  Co.,  77  Vt.  123,  107  Am.  St. 
Rep.  754,  59  AtL  197. 

6  Prince  Inv.  Co.  v.  St.  Paul  & 
S.  C.  Land  Co.,  68  Minn.  121,  70  N. 
W.  1079;  Ardmore  State  Bank  ▼. 
Mason,  30  Okla.  568,  39  L.  B.  A.  (N. 
S.)  292,  120  Pac.  1080. 

6  Bank  of  Florala  v.  American  Nat. 
Bank,  —  Ala.  — ,  75  So.  310. 

Where  the  pledgee  of  stock  con- 
sults the  president  of  the  corporation 
to  ascertain  whether  the  certificate 
has  been  regularly  issued,  and  informs 
him  that  the  stock  has  been  assigned 
to  him  as  collateral  security,  the  presi- 
dent acquires  knowledge  of  the  pledge' 
while  acting  within  the  scope  of  hid 
duty.  Curtice  v.  Crawford  County 
Bank,  118  Fed.  390,  modifying  110 
Fed.  830. 

Knowledge  of  the  secretary  of  the 
company,  who  has  the  custody  of  the 
stock  and  transfer  books,  and  who  is 
the  proper  ofiicer  to  receive  and  act 
on  notice  of  transfers  of  stock,  is 
notice  to  the  company.  Prince  Inv. 
Co.  V.  St.  Paul  &  8.  C.  Land  Co.,  68 
Minn.  121,  70  N.  W.  1079. 

Notice  to  the  cashier  of  a  bank  is 
notice  to  the  bank,  where  he  pro- 
duces the  stock  transfer  book  and  the 
transfer  is  thereupon  entered  in  it. 
Conant  v.  Beed,  1  Ohio  St.  298. 


A  letter  sent  by  the  treasurer  of 
the  pledgor  to  the  corporation,  and 
received  by  the  treasurer  of  the  latter, 
notifying  it  of  the  pledge,  is  notice 
to  the  corporation.  In  giving  and  re- 
ceiving such  notice,  the  respective 
treasurers  are  in  the  performance  of 
their  respective  duties.  White  Biver 
Sav.  Bank  v.  Capital  Sav.  Bank  & 
Trust  Co.,  77  Vt.  123, 107  Am.  St.  Bep. 
754,  59  Atl.  197. 

See  also  8  2211  et  seq.,  supra. 

7  Curtice  v.  Crawford  County  Bank, 
118  Fed.  390,  modifying  110  Fed.  830; 
Bank  of  Florala  v.  American  Nat. 
Bank,  —  Ala.  — ,  75  So.  310;  Pueblo 
Sav.  Bank  v.  Bichardson,  39  Colo. 
319,  89  Pae.  799. 

Where  an  officer  transfers  his  stock 
therein,  acting  in  hid  private  capacity, 
and  not  in  the  business  of  the  cor- 
poration,  without  making  a  transfer 
on  the  books  of  the  corporation,  his 
knowledge  of  the  transfer  is  not  im- 
putable to  the  corporation.  Gemmell 
V.  Davis,  75  Md.  546,  32  Am.  St.  Bep. 
412,  23  Atl.  1032. 

See  also  §  2211  et  seq.,  supra. 

8 People's  Bank  of  Talbotton  v.  Ex- 
change Bank,  116  6a.  820,  94  Am.  St. 
Bep.  144,  43  S.  E.  269;  Dorr  v.  Life 
Ins.  Clearing  Co.,  71  Minn.  38,  70 
Am.  St.  Bep.  309,  73  N.  W.  635. 
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any  other  individual  representing  himself  alone.'  And  knowledge 
acquired  by  an  officer  while  acting  in  his  own  interest  and  in  fraud 
of  the  corporation  is  not  constructive  notice  to  it.^*  But  where  a 
bank  ratifies  the  act  of  its  cashier  in  making  loans  to  Iiimself,  without 
the  approval  of  the  directors,  by  seeking  to  enforce  a  lien  therefor 
on  his  stock,  he  must  be  regarded  as  its  agent  in  making  such  loans, 
and  hence  it  is  chargeable  with  his  knowledge  that  he  had  pledged  his 
stock  as  collateral  security  before  such  loans  were  made.^^ 

A  written  notice,  though  not  in  itself  sufficiently  full,  may  be 
sufficient  to  put  the  corporation  on  inquiry,  in  which  event  it  will  be 
chargeable  with  knowledge  of  the  transfer  if  it  would  have  acquired 
such  knowledge  by  proper  inquiry.^* 

If  the  corporation  is  once  given  notice  that  the  stock  has  been 
pledged,  the  pledgee  is  under  no  obligation  to  give  it  additional 
notices  from  time  to  time  that  it  has  not  been  redeemed  and  that  he 
still  holds  it,  but  on  the  contrary,  it  is  the  duty  of  the  corporation 
to  ascertain  the  facts  in  this  regard  before  making  loans  to  the 
pledg9r  in  reliance  on  its  lien.^' 

§  3610.  —  intra  vires  transactioiiB.  A  corporation  cannot  enforce 
a  lien  upon  shares  for  an  alleged  indebtedness  if  its  claim  arises  out 
of  an  ultra  vires  transaction,  and  is  for  that  reason  unenforceable 
under  the  law  of  the  particular  jurisdiction.  Thus  ^t  has  been  held 
that  a  corporation  cannot  acquire  a  lien  on  shares  for  an  indebtedness 
due  from  the  stockholder  to  a  third  person  by  taking  an  assignment  of 
the  debt,  where  the  taking  of  the  assignment  is  not  within  the  powers 
conferred  upon  it  by  its  charter,  as  where  it  takes  the  assignment, 
not  for  a  legitimate  corporate  purpose,  but  merely  for  the  purpose  of 
enforcing  its  lien  for  the  benefit  of  the  assignor.^*  Nor  is  a  bank,  as 
against  a  pledgee  in  good  faith,  entitled  to  a  lien  on  the  stock  of  one 
of  its  directors  for  money  loaned  to  him  in  violation  of  the  express 
provisions  of  the  statute.^^    Similarly,  a  corporation  is  not  entitled  to 


9  People  '3  Bank  of  Talbotton  v.  Ex- 
change Bank,  116  Ga.  820,  94  Am.  St. 
Bep.  144,  43  8.  E.  269. 

lOBproul  V.  Standard  Plate  Glass 
Co.,  201  Pa.  103,  50  Ath  1003. 

11  Bank  of  Florala  v.  American  Nat. 
Bank,  —  Ala.  — ,  75  So.  310. 

IS  White  Biver  Sav.  Bank  ▼.  Capital 
Sav.  Bank  ft  Trust  Co.,  77  Vt.  1|3,  107 
Am.  St.  Bep.  754,  59  Atl.  197. 

18  Curtice  v.  Crawford  County  Bank, 


118  Pted.  390,  modifying  110  Fed.  830. 

14  Bank  of  Kentucky  v.  Bonnie,  102 
Ky.  343,  43  S.  W.  407;  White's  Bank 
of  Buffalo  V.  Toledo  Fire  Ss  Marine 
Tns.  Co.,  12  Ohio  St.  601. 

15  Eubank  y.  Bryan  County  State 
Bank,  216  Fed.  833;  Bryan  County 
State  Bank  v.  American  Nat.  Bank 
of  Ft.  Worth,  Texas,  —  Okla.  — ,  156 
Pac.   352. 
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a  lien  where  the  claim  arises  out  of  a  transaction  with  another  corpora- 
tion, which  is  void  because  beyond  the  powers  of  the  latter.  Thus  it 
has  been  held  that  a  corporation  cannot  enforce  a  lien  for  a  debt  al- 
leged to  be  due  it  by  another  corporation  on  stock  purchased,  by  an 
ofScer  in  the  latter  corporation  with  the  funds  thereof,  since  a  corpora- 
tion, unless  expressly  authorized,  cannot  invest  in  the  capital  stock 
of  another  corporation.^* 

It  has  been  held  that  the  violation  of  a  provision  limiting  the  amount 
in  which  a  corporation  may  permit  any  one  x>erson  to  become  in- 
debted to  it  at  any  one  time  for  money  borrowed  will  not  deprive  it 
of  its  lien  to  the  extent  that  it  might  lawfully  have  made  the  loan, 
but  that  it  is  not  entitled  to  a  lien  for  an  amount  greater  than  that 
which  it  might  lawfully  have  loaned.^^ 


§  3611 Debte  barred  by  statute  of  limitatioiui.    The  fact  that 

an  action  by  a  corporation  to  recover  a  debt  due  from  a  stockholder 
is  barred  by  the  statute  of  limitations  does  not  extinguish  the  debt,  but 
merely  bars  the  remedy,  and  it  does  not  preclude  the  corporation  from 
asserting  a  lien  upon  the  stock  of  the  debtor,  and  refusing  to  transfer 
the  stock  to  a  purchaser  without  payment  of  the  debt.^* 

Generally  the  lien  may  be  enforced  in  equity  although  an  action 
at  law  on  the  debt  is  barred.^*  And  notwithstanding  the  fact  that 
the  statute  ha&b  run  against  the  debt,  a  court  of  equity  may  require 
the  stockholder  to  discharge  it  as  a  condition  to  granting  him  af- 
firmative relief  in  respect  to  the  stock,  as,  for  example,  in  a  suit 
brought  by  him  to  enjoin  the  corporation  from  refusing  to  transfer  the 
stock  and  from  withholding  dividends  from  the  complainant,  or  other- 
wisef  denying  him  the  rights  of  a  stockholder.*^ 


16  Lanier  Lumber  Co.  v.  Bees,  103 
Ala.  622,  49  Am.  8t.  Bep.  57,  16  So. 
637. 

17  People's  Bank  of  Talbotton  v.  Ex- 
change Bank,  116  Ga.  820,  94  Am.  St. 
Bep.  144,  43  6.  E.  269. 

IS  Brent  v.  Bank  of  Washington,  10 
Pet.  (U.  S.)  596,  9  L.  EcL  547;  Farm- 
ers' Bank  v.  tglehart,  6  Gill  (Md.)  50; 
Sproul  V.  Standard  Plate  Glass  Co., 
201  Pa.  .103,  50  Atl.  1003;  Beading 
Trust  Co.  V.  Beading  Iron-Works,  137 
Pa.  St.  282,  21  Atl.  169,  170;  Geyer  v. 
Western  Ins.  Co.,  3  Pittsb.  41;  United 
Cigarette  Mach.  Co.  v.  Brown,  119  Va. 


813,  L.  B.  A.  1917  P  1100,  89  S.  E.  850. 

The  lien  is  in  the  nature  of  collateral 
eeeurity,  and  the  enforcement  of  rights 
arising  thereunder  is  without  limit  in 
time.  Sproul  v.  Standard  Plate  Glass 
Co.,  201  Pa.  103,  50  Atl.  1003. 

19  See  United  Cigarette  Mach.  Co.  v. 
Brown,  119  Va.  813,  L.  B.  A.  1917  F 
1100,  89  6.  E.  850. 

M  This  is  true  regardless  of  whether 
the  corporation  could  have  enforced 
the  lien  in  an  independent  suit 
f>rought  for  that  purpose.  United 
Cigarette  Mach.  Co.  v.  Brown,  119  Va. 
613,  L.  B.  A.  1917  F  1100,  89  S.  E.  850. 
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§3612.  Ditoharge  of  lien.  To  give  tHe  corporation  a  lien  there 
must  be  an  existing  claim  in  favor  of  the  corporation,  and  it  fol- 
lows that  anything  which  operates  to  discharge  the  stockholder's  in- 
debtedness will  necessarily  extinguish  the  corporation's  lien.'^  So  the 
lien  is  discharged  by  payment  or  satisfaction  of  the  debt  due  the  cor- 
poration.^ But  when  a  corporation  has  a  lien  upon  shares  for  an 
indebtedness  due  from  a  stockholder,  and  for  which  others  are  liable 
as  sureties,  the  latter,  upon  paying  the  debt,  are  entitled,  by  subroga- 
tion, to  enforce  the  lien  of  the  corporation.*' 

In  an  accounting  to  determine  whether  the  indebtedness  of  the 
stockholder  for  which  the  lien  is  claimed  has  been  fully  paid  off,  the 
sole  inquiry  should  be,  whether  or  not  the  corporation  has  applied 
payments  made  by  the  stockholder  as  he  directed,  or,  in  the  absence 
of  any  direction  on  his  part,  in  the  manner  prescribed  by  law.  An 
assignee  of  the  stock  has  no  right  to  insist  that  payments  shall  be  ap- 
plied other¥rise  than  as  the  assignor  directed,  or  that  a  credit  volun- 
tarily given  him  by  the  corporation  to  which  he  was  not  entitled 
shall  go  to  the  extinguishment  of  a  debt  arising  before  it  received 
notice  of  the  assignment,  rather  than  to  the  discharge  of  an  indebted- 


tl Fanners'  Bank  v.  Iglehart,  6  Gill 
(Md.)  50. 

M  Ardmore  State  Bank  v.  Mason,  30 
Okla.  56S,  39  L.  B.  A.  (N.  8.)  292,  120 
Pao.  1080. 

In  Murray  W.  Sales  ft  Co.  v.  Ger- 
man-American 6av.  Bank,  192  Mich. 
640,  159  N.  W.  143,  it  was  held  that 
"where  a  corporation  accepted  a  new 
secured  note  from  a  stockholder  in 
lien  of  a  past  due  note,  and,  after 
learning  that  the  security  was  invalid, 
marked  the  old  note  "Paid,''  eon- 
tinned  to  carry  the  new  note  in  its 
mortgage  loan  account,  to  which  the 
loan  had  been  transferred,  and  so  re- 
ported it  to  the  banking  commissioner, 
and  retained  possession  of  the  new 
note  and  mortgage,  it  could  not  claim 
a  lien  as  for  a  past  due  indebtedness 
by  virtue  of  the  old  note  as  against  a 
pledgee  of  the  stock. 

In  Modem  Laundry  v.  Hochbaum,  89 
Ark.  612,  117  8.  W.  525,  which  was  a 
suit  to  enjoin  the  sale  of  stock  and  to 
enforce  a  lien  thereon  in  favor  of  the 


corporation,  the  evidence  was  held  to 
sustain  a  finding  that  the  corporation 
was  a  party  to  an  agreement  for  the 
sale  of  the  stock  whereby  the  pur- 
chaser agreed  to  pay  the  indebtedness 
of  the  seller  to  the  corporation,  which 
was  determined  to  be  a  certain 
amount,  and  hence  was  not  entitled  to 
any  relief. 

«S  Young  V.  Vough,  23  N.  J.  Bq.  325; 
Klopp  V.  Lebanon  Bank,  46  Pa.  St.  88; 
West  Branch  Bank  y.  Armstrong,  40 
Pa.  8t.  278. 

Where  the  by-laws  of  a  corporation 
required  each  stockholder  to  give  his 
note,  satisfactorily  indorsed,  for  his 
unpaid  stock,  and  a  statute  provided 
that  the  shares  of  each  stockholder 
flhoutd  be  subject  to  a  lien  for  the  un- 
paid balance  due  thereon,  it  was  held 
that  indorserg  of  notes  given  in  pur- 
suance of  the  'by-laws,  on  failure  of 
the  makers  to  pay  the  same,  were  en- 
titled to  have  the  shares  applied  for 
their  relief.  Petersburg  Sav.  Jk  Ins. 
Co.  V.  Lumsden,  75  Va.  327. 
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nesB  which  had  been  contracted  subsequently  thereto  by  him.^ 
When  a  corporation  sella  and  assig^cr  a  claim  against  a  stockholder 
for  which  it  has  a  lien  on  his  shares  by  virtue  of  a  charter  or  statu- 
tory provision,  it  loses  the  lien,  and  as  the  lien  is  given  for  the  benefit 
of  the  corporation  only,  it  cannot  be  enforced  by  the  assignee  or  by 
the  corporation  for  his  benefit* 


§  3613.  Transfer  subject  to  lieiL  The  fact  that  a  corporation  has 
a  lien  on  shares  for  a  debt  due  from  the  stockholder,  even  when  it 
gives  the  corporation  a  right  to  refuse  to  transfer  the  shares  on  its 
books  until  the  indebtedness  is  satisfied,  does  not  prevent  the  stock- 
holder from  assigning  the  shares  subject  to  the  lien,  so  as  to  tranafer 
his  interest.'^  And  it  has  been  held  that,  uncber  such  circumstances, 
the  transferee  has  a  right  to  have  the  atock  transferred  to  him  on 
the  books,  and  to  have  a  new  certificate  issued  to  him,^  since  the  lien 
is  on  the  shares,  and  not  on  the  certificate,  and  is  not  affected  by  the 
transfer.'* 

A  lien  in  favor  of  the  corporation  is  not  lost  by  a  transfer  on  the 
corporate  book  of  the  stock  of  a  deceased  stockholder  to  his  executor 
as  such.** 


§  3614.  Enforcement  of  liein— In  general  When  a  corporation  is 
given  a  lien  on' its  stock  for  debts  due  from  the  stockholders,  and  no 
special  remedy  is  provided  for  enforcement  of  the  same,  it  may  resort 
to  such  methods  for  the  enforcement  of  its  claim  as  are  consistent 
with  the  general  principles  of  law  applicable  to  the  enforcement  of 
like  claims.** 


t4  People 's  Bank  of  Talbotton  v.  Ex- 
change Bank,  116  Ga.  820,  94  Am.  8t. 
Bep.  144,  43  S.  E.  269. 

S5  Ralston  v.  Bank  of  -California,  112 
Oal.  208,  44  Pac.  476. 

26  United  States.  Cecil  Nat.  Bank  v. 
WatBontown  Bank,  105  U.  S.  217,  26 
L.  Ed.  1039. 

California.  Craig  v.  Hesperia  Land 
&  Water  Co.,  113  Cal.  7,  35  L.  B.  A. 
306,  54  Am.  St.  Bep.  316,  45  Pac.  10. 

Peniisylvmiiia.  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Eq.  Cas.  180. 

Texas.  Milner  v.  Brewer-Monaghan 
Mercantile  Co.,  —  Tex.  Civ.  App.  — , 
188  S.  W.  49. 


WlscoDflin.  Herdegen  v.  Cotzbauseuy 
70  Wis.  589,  36  N.  W.  385. 

S7  Craig  V.  Hesperia  Land  Sb  Water 
Co.,  113  Cal.  7,  35  L.  B.  A.  306,  54  Am. 
St.  Bep.  316,  45  Pac.  19;  Milner  v. 
Brewer-Monaghan  Mercantile  Co.,  «— 
Ter.  Civ.  App.  — ,  188  B,  W.  49. 

SS  Craig  V.  Hesperia  Land  &  Water 
Co.,  113  Cal.  7,  35  L.  B.  A.  306,  54  Am. 
St.  Bep.  316,  45  Pac.  10. 

t8  London,  P.  ft  A.  Bank  ▼•  Aron- 
Btein,  117  Fed.  601,  certiorari  denied 
187  U.  S.  641, 47  L.;Ed.  345  (mem.  dec). 

StTutwiler  v.  Tuskaloosa  Coal,  Iroa 
&  Land  Co.,  89  Ala.  391,  7  So.  398; 
United  States  &  C.  Land  Co.  v.  Biilli- 


597fi 


Ch.56] 


Stook  and  Stockholders 


[§  3615 


Since  the  method  of  enforcing  the  lien  relates  merely  to  the  rem- 
edy, the  legislature  may  provide  a  new  or  different  method  at  will, 
and  may  make  the  same  applicable  to  corporations  previously  organ- 
ized.*^ 

It  is  not  necessary  for  a  corporation  to  comply  with  a  statutory  pro- 
vision requiring  the  authentication  of  claims  against  the  estates  of 
deceased  persons  in  order  to  entitle  it  to  enforce  its  lien  on  the  stock 
of  a  deceased  stockholder  for  a  debt  owing  by  him  to  the  corporation.'^ 

§  3616.  —  Eef usal  to  tnuisf er  stock  on  books.  When  a  corpora- 
tion has  a  lien  on  shares  for  a  debt  of  the  holder,  it  may  refuse  to  trans- 
fer the  shares  on  its  books,  and  may  set  up  its  lien  in  a  suit  in  equity 
to  compel  it  to  make  a  transfer,  or  in  an  action  to  recover  damages 
for  its  refusal  to  do  so,^  unless  the  transferee  is  entitled  to  a  transfer 


van,  113  liCmn.  27,  Ann.  Oas.  1^12  A  51, 
12S  N.  W.  1112. 

31  Tutwiler  v.  Taskaloosa  Coal,  Iron 
ft  Ijand  CkK,  89  Ala.  391,  7  So.  398. 

BSHcIlroy  Banking  Co.  v.  Dickson, 
66  Ark.  327,  50  6.  W.  868. 

8S  United  States.  Brent  v.  Bank  of 
Washington,  10  Pet.  596,  9  L.  Ed.  547. 

OfeOifomia.  Balston  v.  Bank  of  Cali- 
fornia, 112  Oal.  208,  44  Pac.  476;  Jen- 
nings V.  Bank  of  California,  79  Cal. 
323,  5  L.  B.  A.  233,  12  Am.  St.  Bep. 
145,  21  Pao.  852. 

OonnecUcnt.  ^rst  Nat.  Bank  of 
Hartford  v.  Hartford  Life  &  Annuity 
Tns.  Co.,  45  Conn.  22;  Vansands  t. 
Middlesex  County  Bank,  26  Oonn.  144. 

Georgia.  People's  Bank  of  Talbot- 
ton  V.  Exchange  Bank,  116  Ga.  820, 
94  Am.  St.  Bep.  144,  43  S.  E.  2<69. 

Kansas.  Faulkner  v.  Bank  of  To- 
peka,  77  Kan.  385,  94  Paie.  153. 

Maiyland.  Beese  v.  Bank  of  Com- 
merce, 14  Md.  271,  74  Am.  Dec.  536; 
Farmers*  Bank  v.  Iglehart,  6  Gill  50. 

MasBadiuseits.  Bishop  v.  Globe  Co., 
135  Mass.  132. 

Mi4^Wg>n,  Moore  v.  Boyal  Oak 
Lumber  &  Supply  Co.,  171  Mich.  400, 
137  N.  W.  270;  Newberry  v.  Detroit  & 
L.  S.  Iron  Mfg.  Co.,  17  Mich.  141,  55 
N.  E.  162. 

Ohio.     Stafford   v.    Produce    Exch. 


Banldng  Co.,  61  Ohio  St.  160,  76  Am. 
et.  Bep.  371,  55  N.  E.  162. 

PemuqrlTania.  Sewall  v.  Lancaster 
Bank,  17  Serg.  ft  B.  285;  Grant  v.  Me- 
chanics' Bank  of  Philadelphia,  15 
Serg.  &  B.  140;  Bogers  v.  Huntingdon 
(Bank,  12  Serg.  &  B.  77;  Morgan  v. 
Bank  of  North  America,  8  Serg.  &  B. 
73,  11  Am.  Dec.  575. 

Rhode  Island.  Lockwood  v.  Me- 
chanics' Nat.  Bank,  9  B.  I.  308, 11  Am. 
Bep.  253. 

Twxafl.  Milner  v.  Brewer-Monaghan 
Mercantile  Co.,  —  Tex.  Civ.  App.  — , 
188  S.  W.  49. 

Vemiont  White  Biver  Sav.  Bank  v. 
Capital  Sav.  Bank  &  Trust  Co.,  77  Vt. 
123,  107  Am.  St.  Bep.  754,  59  Atl.  197. 

Virginia^  United  Cigarette  Mach. 
Co.  V.  Brown,  119  Va.  813,  L.  B.  A. 
1917  P  1100,  89  &  E.  850. 

Waahlngton.  See  Lacaff  v.  Dutch 
Miller  Mining  &  Smelting  Co.,  31 
Wash.  566,  72  Pac.  112. 

In  such  case  the  transferee  has  no 
right  to  demand  a  transfer  on  the 
books  unless  he  offers  to  discharge  the 
lien.  People's  Bank  of  Talbotton  v. 
Exchange  Bank,  116  Ga.  820,  94  Am. 
St.  Bep.  144,  43  S.  E.  269. 

A  pledgee  cannot  compel  a  transfer 
where  the  corporation  has  a  lien  in- 
ferior to  the  lien  of  the  pledge,  but  is 
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subject  to  the  .lien.**  And  it  may  hold  the  whole  of  the  debtor's 
stock  until  the  debt  is  paid,  although  the  debt  is  less  than  the  value 
of  the  stock.  It  cannot  be  compelled  to  appropriate  a  part  «ind  transfer 
the  rest.** 

§3616.  — Sale  or  attadunent  of  shores.  Generally  where  the 
corporation  has  a  lien,  it  may  sell  the  shares  to  satisfy  the  debt  after 
notice  to  the  stockholder,  without  bringing  an  action.** 

The  corporation  is  an  indispensable  party  to  a  suit  to  enjoin  such 
a  sale  upon  the  ground  that  the  debt  on  account  of  which  the  lien 
is  claimed  is  not  due,  or  hfts  been  paid,  or  that  the  corporation  is  in- 
debted to  the  shareholder  in  an  amount  exceeding  that  claimed  to  be 
due  the  corporation,  and  praying  a  statement  of  account.  In  such  a 
suit  the  complainant  must  offer  to  do  equity  by  averring  a  readiness 
to  pay  whatever  may  be  found  to  be  due  from  him  upon  the  state- 
ment of  the  account.  Equity  has  no  jurisdiction  to  enjoin  such  a 
sale  merely  on  4;he  ground  that  the  stockholder  has  a  proper  set-off 
against  his  indebtedness  to  the  corporation,  but  he  must  show  other 
facts  justifying  the  interposition  of  a  court  of  equity,  such  as  the 
insolvency  of  the  corporation,  or  the  Kke.*^ 

If  the  amount  of  the  debt  is  not  realized  by  the  sale  of  the  stock, 
the  corporation  may  maintain  an  action  at  law  to  recover  the  balance, 
and,  if  more  than  the  amount  of  the  debt  is  realized,  the  surplus  be- 
longs to  the  stockholder.** 


only  entitled  to  a  foreclosure  of  bis 
lien.  White  Biver  Sav.  Bank  v.  Capi- 
tal Say.  Bank  &  Trust  Oo.,  77  Vt.  123, 
107  Am.  St.  Bep.  754,  59  Atl.  197. 

Where  the  lien  is  pleaded  merely  as 
a  defense,  and  not  by  way  of  a  cross- 
action,  the  court  is  not  authorized  to 
grant  the  corporation  affirmative  re- 
lief by  way  of  foreclosure.  Milner  v. 
Brewer-Monaghan  Mercantile  Co.,  — - 
Tex.  Oiv.  App.  — ;  188  S.  W.  49. 

84  Milner  v.  Brewer-Monaghan  Mer- 
cantile -Co.,  —  Tex.  Civ.  App.  — ,  188 
e.  W.  49. 

Ab  to  the  right  to  transfer  subject 
to  the  lien,  see  §  3013,  supra. 

SSSewall  V.  Lancaster  Bank,  17 
Berg.  &  B.  (Pa.)  285. 

Se  EDiott  V.  Sibley,  101  Ala.  344,  13 
So.  500;  In  re  Farmers'  Bank  of  Mary- 
land,  2  Bland    (Md.)   394.     Compare 


Tete  V.  Farmers'  &  Mechanics'  Bank, 
4  Brewst.  (Pa.)  308. 

The  Alabama  statute.  Code  1907, 
i  3476,  provides  for  a  foreclosure  by 
sale  on  notice  without  bringing  an 
action,  if  a  sale  is  necessary  for  the 
payment  or  satisfaction  of  the  debt  or 
liability  in  respect  to  which  the  lien 
is  claimed.  Wynn  v.  Tallapoosa 
County  Bank,  168  Ala.  469,  53  So.  228. 

The  statute  requires  a  personal  de- 
mand of  payment  or  satisfaction  be- 
fore foreclosure,  and  this  requirement 
must  be  complied  with  in  order  to  ren- 
der the  foreclosure  valid.  Wynn  v. 
Tallapoosa  County  Bank,  168  Ala.  469, 
53  So.  228. 

87  Elliott  V.  Sibley,  101  Ala,  844,  13 
Bo.  500. 

88 In  re  Farmers'  Bank  of  Mary- 
land, 2  Bland  (Md.)  394. 
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It  has  been  held  that  a  corporation  may  enforce  its  lien  by  attach- 
ment of  the  shares  where  the  statute  allows  the  attachment  of  stock.** 


§3617,  —  ForeoloBiire  in  equity.  According  to  the  weight  of 
authority,  courts  of  equity  have  jurisdiction  to  enforce  or  foreclose 
such  liens.^  But  some  courts  hold  that  the  lien  is  not  an  equitable 
one,  and  that  a  court  of  equity  has  no  jurisdiction*  of  a  bill  filed  solely 
for  the  purpose  of  foreclosing  it,  although  it  may  decree  a  fore- 
closure for  the  purpose  of  doing  complete  justice  between  the  parties 
in  cases  where  other  independent  grounds  of  equity  jurisdiction  exist.*^ 
And  it  has  been  held  that  equity  has  jurisdiction  even  where  the 
statute  giving  a  lien  provides  another  mode  of  foreclosure,  ''when 
necessary  to  do  complete  justice  between  the  parties,  or  when  there 
is  a  special  cause  for  chancery  interposition,  and  the  enforcement 


39  3al>in  v.  Bank  of  Woodstock,  21 
Vt.  363. 

Where  the  lien  is  sought  to  be  e(n- 
forced  by  attachment,  the  defendant 
must  be  served  with  process  in  one  of 
the  methods  prescribed  hy  law.  Owens 
V.  Atlanta  Trnst  &  Banking  Co.,  119 
Ga.  924,  47  6.  £.  215. 

As  to  the  liability  of  shares  of  stock 
to  attachment,  see  §  3436  et  seq., 
supra. 

40UniML  States.  United  Cigarette 
Mach.  Co.  V.  Winston  Cigarette  Mach. 
Co.,  194  Fed.  947;  In  re  Morrison,  10 
N.  B.  R.  105,  Fed.  Cas.  No.  9,S39. 

Alabama.  Wynn  v.  Tallapoosa 
County  Bank,  168  Ala.  469,  53  6o.  228; 
Tutwiler  v.  Tuskaloosa  Coal,  Iron  ft 
Land  Co.,  89  Ala.  391,  7  So.  398. 

Oalifomia.  Mechanics'  Building  is 
Loan  Ass'n  v.  King,  83  Cal.  440,  23 
Pac.  376. 

ICarylaad.  See  Beese  v.  Bank  of 
Commerce,  14  Md.  271,  74  Am.  Dee. 
636. 

Minnesota.  United  States  &  Canada 
Land  Co.  v.  Sullivan,  113  Minn.  27, 
Ann,  Cas.  1912  A  51,  128  N.  W.  1112; 
Dorr  V.  Life  Ins.  Clearing  Co.,  71 
Minn.  38,  70  Am.  St.  Eep.  309,  73  N. 
W.  635. 

Although  the  lien  may  be  foreclosed 


by  obtaining  judgment  for  the  in- 
debtedness and  levying  execution  on 
the  stock,  this  would  not  be  an  ade- 
quate'remedy  where  a  pledgee  of  the 
stock  claims  to  hold  it  as  a  bona  fide 
purchaser,  and  as  such  under  a  title 
paramount  to  the  corporation's  lien. 
Under  such  circumstances  the  lien  may 
be  foreclosed  and  the  priorities  of  the 
parties  determined  in  a  single  suit  in 
equity,  the  determination  of  priorities 
among  conflicting  claimants  being  one 
of  the  ordinary  branches  of  equity 
jurisdiction.  H.  W.  Wright  Lumber 
Co.  V.  Hixon,  105  Wis.  153,  80  N.  W. 
1110,  1135. 

ttAldine  Mfg.  Co.  v.  Phillips,  118 
Mich.  162,  42  L.  B.  A.  531,  74  Am.  St. 
Bep.  380,  76  N.  W.  371. 

A  court  of  equity  has  jurisdiction  to 
foreclose  the  corporation's  lien  on  a 
cross-bill  filed  by  it  for  that  purpose 
in  a  suit  by  a  transferee  to  eompel  it 
to  transfer  the  stock  on  its  books.  The 
transferor  is  not  a  necessary  party  to 
the  foreclosure  proceeding  under  such 
circumstances  where  no  personal  de- 
cree  is  sought  against  him.  Citizens' 
State  Bank  of  Monroeville  ▼.  Kala- 
mazoo County  Bank,  111  Mich.  313,  69 
N.  W.  663. 
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in  equity  of  such,  lien  is  incidental  and  necessary  to  the  enforcement 
of  such  other  equities  in  the  suit.  But  in  such  cases  the  requisites 
of  the  statute  for  enforcement  must  be  complied  with,  in  so  far  as 
is  practicable  in  a  court  of  equity."** 

Ordinarily  equity  has  no  jurisdiction  of  a  suit  to  enforce  a  lien 
based  on  a  claim  for  unliquidated  damages  for  breach  of  contract  until 
after  such  claim  has  been  adjudicated  and  reduced  to  judgment  in  an 
action  at  law,^  unless  there  is  some  independent  ground  for  equitable 
interference,  so  as  to  render  applicable  the  rule  that  the  court,  having 
obtained  jurisdiction  for  one  purpose,  will  do  complete  justice.**  If 
there  is  no  such  independent  ground,  and  the  right  to  the  enforcement 
of  the  lien  can  arise  only  after  the  complainant  has  successfully  main- 
tained his  claim  to  a  right  to  damages,  the  jurisdiction  cannot  pos- 
sibly be  maintained  on  the  theory  that  damages  would  be  awarded 
merely  as  incidental  to  the  equitable  relief  by  way  of  foreclosure.  On 
the  contrary,  under  such  circumstances,  the  sole  right  to  equitable 
relief  is  dependent  on  and  merely  auxiliary  and  incidental  to  the  de- 
mand for  damages.*'^  It  has  been  held  that  the  damages  are  liquidated 
within  this  rule  where  they  do  not  lie  in  mere  opinion,  but  can  be 
readily  ascertained  by  calculation  or  computation.** 

A  bill  to  enforce  a  lien  must  particularly  describe  the  debt  or  liabil- 
ity secured  by  the  lien,*'  and  must  aver  all  the  facts  which  the  statute 
giving  the  lien  requires  to  exist  before  there  can  be  jbl  foreclosure.** 

A  valid  by-law  providing  that  stock  must  first  be  offered  tor  the 
corporation  before  it  is  sold  has  been  held  to  apply  to  a  foreclosure 
sale  and  to  make  the  method  of  sale  so  provided  exclusive  as  between 
the  parties.** 


4«  Wynn  v.  Tallapoosa  County  Bank, 
1&8  Ala.  469,  53  6o.  228. 

48  United  Cigarette  Maeh.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947. 

MSee  United  Cigarette  Mtuili.  Co.  ▼. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947. 

4fi  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947. 

46  As  -^ ere  the  damages  for  breach 
of  a  contract,  for  which  the  lien  is 
sought  to  be  enfdtced^  may  be  ascer- 
tained by  subtracting  from  the  price 
at  which  certain  machines  were  sold 


the  price  which  was  to  have  been  paid 
for  them  under  the  contract.  United 
Cigarette  Mach.  Co.  v.  Brown,  119  Va. 
813,  L.  B.  A.  1917  F  1100,  89  S.  £.  850. 
,  4ff  Wynn  v^  Tallapoosa  County  Bttik, 
168  Ala.  469,  53  So.  228. 

48  Such  as  that  it  is  necessary  for 
the  payment  or  satisfaction  of  the 
debt  or  liability  to  sell  the  shares,  and 
the  making  of  a  personal  demand  for 
payment  or  satisfaction  before  institu- 
ting the  proceedings  for  foreclosure. 
Wynn  v.  Tallapoosa  County  Bank^  168 
Ala.  469,  53  So.  228. 

40  Blue  Mountain  Forest  Ass'n  y. 
Borrowe,  71  N.  H.  69,  51  AtL  670. 
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§3618.  — Bight  to  waive  lien  and  sua  on  debt.  As  a  rale  the 
corporation  may  waive  its  lien,'^^  and  proceed  against  the  stockholder 
by  action  as  in  the  case 'of  any  other  debt.^^  But  where  a  statute 
requires  a  tax  on  corporate  stock  to  be  paid  by  the  corporation  and 
gives  it  a  lien  on  the  stock  of  each  of  its  shareholders  for  his  proper^ 
tionate  share  of  the  amount  so  paid,  a  receiver  who  pays  such  a  tax 
under  a  decree  of  court  cannot  maintain  an  action  in  personam  against 
a  stockholder  residing  in  another  state,  and  who  was  not  a  party  to  the 
suit  in  which  such  decree  was  rendered,  for  his  share  of  such  tax«,^^ 

It  has  also  been  held  that,  where  the  corporation  refuses  to  sell  the 
stock  to  satisfy  the  debt,  and  sues  the  executor  or  administrator  of 
the  stockholder  to  recover  therefor,  a  bill  in  equity  may  be  maintained 
to  compel  the  corporation  to  sell  the  stock  and  apply  the  proceeds  to 
payment  of  the  debt.** 

§3610.  — Marahaling  assets  and  securities.  In  a  Kentucky  case 
it  was  held  that  a  charter  provision  giving  a  corporation  a  lien  on 
stock  for  a  debt  due  to  it  from  the  holder  merely  gave  the  corporation, 
in  the  case  of  a  stockholder's  insolvency,  a  preference  similar  to  that 
allowed  to  partnership  creditors  over  individual  creditors.  The  lien 
it  was  said  is  "similar  to  the  preference  allowed  to  partnership  cred- 
itors of  having  their  debts  paid  out  of  the  partnership  fund  before 
the  private  creditors  of  either  of  the  partners  can  assert  their  claims. 
In  the  one  case,  the  preference  is  given  by  a  statutory  provision,  and 
in  the  other  it  grows  out  of  a  well  established  and  inexorable  rule  of 
equity  practice.  •  •  •  Where  such  preferences  are  claimed  the 
unsecured  creditors  may  demand  that  the  assets  shall  be  marshaled, 
and  when  the  bank  shall  have  applied  the  whole  of  the  proceeds  of 
the  bank  stock  to  the  payment  of  their  debts,  equity  demands  that 
they  shall  be  postponed  until  the  general  creditors  have  been  indemni- 
fied out  of  the  general  and  unincumbered  estate,  and  when  this  is  done 


60  See  i  d620^  infra. 

61  Ifankershin  Banch  liand  &  Water 
Co.  V.  Herberger,  82  Cal.  600,  23  Pac. 
134. 

fiuch  a  lien  ia  not  a  mortgage,  and  Is 
not  -within  a  statutory  pr6vi8ion  mak- 
ing the  remedy  by  suit  to  foreclose  ex- 
clusive in  the  ease  of  mortgages.  The 
corporattion  may  enforce  payment  of 
the  indebtedness  without  any  fore- 
closure of  its  lien.  People's  Home 
Sav.  Bank  v.  Sadler,  1  Cal.  App.  189, 
81  Pac.  1029. 


As  to  the  right  of  a  corporation  to 
sue  for  the  amount  of  a  call  although 
it  also  has  a  right  to  forfeit  and  sell 
the  stock  of  the  defaulting  stock- 
holder, see  S  ed8,  supra. 

6t  Mercantile  Trust  &  Deposit  €o.  of 
Baltimore  v.  Mellon,  196  Pa.  St.  176, 
46  Atl.  308. 

6SIn  re  Farmers'  Bank  of  Maryland, 
2  Bland  (Md.)  394. 
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the  balance  will  then  be  distributed  pari  passu  among  all  the  cred- 
itors.*'** 

Where  a  corporation  has  other  exclusive  security  for  its  claim 
against  a  stockholder  besides  a  first  lien  on  his  stock,  and  other  cred- 
itors of  the  stockholders  have  subordinate  liens  on  the  stock  only, 
the  latter  are  entitled  to  have  the  securities  marshaled;  that  is,  the 
corporation  may  resort  to  any  or  all  of  its  securities,  and  if  there  ia 
anything  left  of  the  securities  held  by  it  exclusively,  after  the  payment 
of  its  claims,  the  other  creditors  will  be  entitled  to  subrogation  in 
the  order  of  their  liens." 


§3620.  Waiver  or  estoppel  to  assert  lieiL  Where  a  corporation 
has  a  lien  on  its  shares  for  a  debt  due  from  a  stockholder,  it  may 
expressly  or  impliedly  waive  the  same.**    Or  its  conduct,  or  the  con- 


54Gennaii  Security  Bank  v.  Jeifer- 
oon,  10  Bush  (Ky.)  326. 

H  Covington  City  Nat.  Bank  v.  Com* 
mercial  Bank,  65  Fed.  547. 

66  United  States.  Cecil  Nat.  Bank  v. 
Watsontown  Bank,  105  U.  8.  217,  26  t. 
Ed.  1039. 

Oallfomla.  Lankerahin  Ranch  Land 
&  Water  Co.  v.  Herberger,  82  Cal.  600, 
23  Pac.  134. 

Siaryland.  Hodges  v.  Planters' 
Bank,  7  Gill  &  J.  306. 

MLcliigan.  Porter  v.  Marine  8av. 
Bank,  186  Mich.  355,  153  N.  W.  19. 

Minnesota.  St.  Paul  Nat.  Bank  v. 
Life  Ins.  Clearing  Co.,  71  Minn.  123, 
73  N.  W.  713. 

Miflslsfllppl  Bank  of  Holly  Springs 
V.  Pinson,  58  Miss.  421,  38  Am.  Bep. 
330. 

MiflBOuil  Moore  ▼.  Bank  of  Com- 
merce, 52  Mo.  377. 

Pennsylyanla.  Sproul  y.  Standard 
Plate  Glass  Co.,  201  Pa.  103,  50  Atl. 
1003. 

Rhode  Island.  Cross  v.  Phenix 
Bank,  1  B.  I.  39. 

If  a  corporation  agrees  to  release  its 
right  to  claim  its  charter  lien  for  a 
period  of  six  months,  and  within  that 
time  the  stock  is  pledged,  of  which 
fact  the  corporation  has  notice,  its 
right  to  acquire  a  charter  lien  is  subor- 


dinate to  the  rights  of  the  pledgee 
until  his  debt  is  paid.  Bank  of  Amer- 
ica v.  McNeil,  10  Bush  (Ky.)  54. 

A  by-law  forbidding  a  tralisfer  by 
one  who  is  indebted  to  the  corporation 
without  the  consent  of  the  directors 
-will  not  inviaUdate  a  transfer  to  which 
the  directors  have  not  formally  as- 
sented, where  the  board  has  never 
questioned  the  validity  of  the  trans- 
fer, but  has  recognized  the  transferee 
as  a  stockholder  by  electing  him  a 
director.  Just  v.  State  Sav.  Bank,  132 
Mich.  600,  94  N.  W.  200. 

The  pledgee  of  stock  went  to  the 
treasurer  of  the  corporation  and  con- 
sented to  his  paying  a  dividend 
thereon  to  the  pledgor  on  condition 
that  the  stock  be  transferred  to  the 
pledgee.  The  treasurer  stated  that  he 
had  no  authority  to  make  the  transfer, 
but  that  in  accordance  with  the  agree- 
ment between  the  pledgor  and  pledgee 
he  would  give  the  former  a  check  for 
the  dividend,  which  was  done.  The 
pledgee  at  the  time  knew  that  the  cor- 
poration was  asserting  its  lien  againat 
the  stock.  Held  that  under  these  cir- 
cumstances the  corporation  did  not 
waive  its  lien  to  the  extent  of  the 
dividend  so  paid  to  the  pledgor.  Bank 
of  Searcy  v.  Merchants'  Grocer  Co., 
123  Ark.  403,  185  B.  W.  806. 
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duct  of  its  authorized  ofiQcers  or  agents,  may  be  such  as  to  estop  it 
from  asserting  the  lien  as  against  a  transferee.  It  wUl  be  held  to 
have  waived  its  lien,  or  to  be  estopped,  if,  when  inquiry  is  made  by 
an  intending  purchaser  of  shares,  it  assures  him  that  it  has  no  claim 
against  the  stockholder,  or  if  it  so  acts  as  to  reasonably  lead  him  to 
believe  that  it  has  no  claim,  and  the  shares  are  purchased  or  taken 
as  collateral  in  reliance  upon  such  assurance  or  conduct.*^^  And  it 
has  been  held  that  a  bank  will  be  estopped  where  such  an  assurance 
is  given  by  its  cashier,  although  the  statute  requires  the  consent  of 
the  directors  to  a  transfer  upon  the  books  where  the  holder  of  the 
stock  is  indebted  to  it,'^  unless  the  fact  of  the  indebtedness  to  the 
corporation  is  known  to  the  transferee.^*  On  the  other  hand  it  has 
been  held  that  such  an  assurance  by  an  assistant  secretary  of  a  cor- 
poration, who  is  not  a  director  and  has  no  power  to  transact  the  gen- 
eral business  of  the  company  with  third  persons,  is  not  binding  on  it.^ 
If  a  by-law  of  a  corporation  reserves  a  lien  on  shares  for  debts  due 
from  its  stockholders,  but  provides  that  notice  of  the  lien  shall  be 


In  Conant  v.  Beed,  1  Ohio  St.  298,  it 
was  held  that  a  statutory  lien  di  a 
bank  could  not  be  defeated  by  a  trans- 
fer without  the  consent  of  a  majority 
of  the  board  of  directors,  if  the  debt 
had  not  matured,  nor  even  with  their 
consent  if  it  was  overdue. 

See  Owens  v.  Atlanta  Trust  &  Bank- 
ing Co.,  122  Ga.  521,  50  S.  E.  379, 
where  it  was  held  that  the  evidence 
warranted  a  finding  that  the  lien  had 
not  been  waived. 

In  Young  Coaf  Co.  v.  HiU,  112  Ark. 
180,  165  S.  W.  292,  it  was  held  to  be  a 
question  for  the  jury  under  the  evi- 
dence, whether  the  corporation  had 
waived  its  lien. 

57inuted  Statea  Cecil  Nat.  Bank 
V.  Watsontowa  Bank,  105  U.  8.  217,  26 
L.  Ed.  1039. 

Iowa.  Des  Moines  Iioan  &  Trust  Co. 
V.  Des  Moines  Nat.  Bank,  97  Iowa  666, 
66  N.  W.  914. 

Kentucky.  Bank  of  Kentucky  v. 
Bonnie,  102  Ky.  343,  43  6.  W.  407. 

MammfTinnetta  Bishop  v.  Globe  Co., 
136  Mass.  132. 

MlffWgan.  Oakland  County  Sav. 
Bank  v.  State  Bank  of  Carson  City, 


113  Mich.  284,  07  Am.  St.  Bep.  463,  71 
N.  W.  453.  See  also  Moore  v.  Royal 
Oak  Lumber  &  Supply  Co.,  171  Mich. 
400,  137  N.  W,  270. 

MiBBUKdppl  Bank  of  Holly  Springs 
V.  Pinson,  58  Miss.  421,  38  Am.  Bep. 
330. 

Idssourl  Moore  v.  Bank  of  Com- 
merce, 52  Mo.  377. 

But  where  the  cashier  of  a  bank 
wrote  to  a  stockholder  that  the  bank 
had  no  lien  on  his  shares,  it  was  held 
that  a  purchaser  of  the  stock  twelve 
months  later  could  not  claim  that  the 
l^ank  was  thereby  estopped  to  set  up  a 
lien  as  against  him.  Planters'  &  Mer- 
chants' Mut.  Ins.  Co.  V.  Selma  Sav. 
Bank,  63  Ala.  585. 

6S  Oakland  County  Sav.  Bank  v. 
State  Bank  of  Carson  City,  113  Mich. 
284,  67  Am.  St.  Rep.  463,  71  N.  W.  453. 

^9  As  to  one  having  such  knowledge, 
the  cashier  is  without  authority  to 
waive  the  lien.  Oakland  County  Sav. 
Bank  v.  State  Bank  of  Carson  City, 
113  Mich.  284,  67  Am.  St.  Rep.  463,  71 
N.  W.  453. 

60  Kenton  Ins.  Co.  v.  Bowman,  84 
Ky.  430,  1  S.  W.  717. 
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given  in  the  certificates  of  stock,  and  the  corporation  issues  certificates 
which  do  not  give  such  notice,  it  waives  any  lien  it  would  otherwise 
have  upon  the  shares  represented  by  such  certificates,  as  against  trans- 
ferees thereof.®^  And  if  a  corporation,  or  the  oflScer  whose  duty  it 
is  to  receive  and  register  transfers  of  stock,  recognizes  and  registers 
a  transfer,  the  legal  title  to  the  stock  becomes  vested  in  the  trans- 
feree, and  the  corporation  waives  any  lien  it  may  have  had  for  a  debt 
due  from  the  transferrer,**  unless  the  transferee,  at  the  time  of  the 
transfer,  has  notice  that  the  transferrer  is  indebted  to  the  corporation.** 
If  he  has  such  notice,  then  no  act  or  failure  to  act  on  the  part  of 
such  an  oflScer  will,  without  acquiescence  on  its  part,  estop  the  cor- 
poration. Even  his  express  agreement  or  waiver  will  not  estop  it 
under  such  circumstances.**  But  by  permitting  a  transfer  of  part 
of  a  debtor's  stock,  a  corporation  does  not  waive  its  lien  on  the  re- 
mainder.** 


61  Bank  of  Holly  Springs  v.  Pinson, 
58  Miss.  421,  38  Am.  Rep.  330;  Brink- 
erhoff-Farris  Trust  &  Savings  Co.  v. 
Home  Lumber  Co.,  118  Mo.  447,  ^4  6. 
W.  129. 

62  United  States.  Cecil  Nat.  Bank 
V.  Watsontown  Bank,  105  XJ.  S.  217,  26 
L.  Ed.  1039. 

MicMgaa.  See  Moore  v.  Boyal  Oak 
Lumber  &  Supply  Co.,  171  Mich.  400, 
137  N.  W.  270. 

New  Hampshire.  Hill  v.  Pine  Biver 
Bank,  45  N.  H.  300. 

New  York.  Bobertson  v.  Sully,  157 
N.  Y.  624,  52  N.  E.  668. 

Ohio.  Downer's  Adm'r  v.  Bank  of 
Zanesville,  Wright  477. 

Oklahoma..  Farmers'  &  Merchants' 
Bank  of  Kiel  v.  Cherokee  Trust  Co., 
32  Okla.  700, 123  Pac.  153. 

Pennsylvaiila.  Chambersburg  Ins. 
Co.  V.  Smith,  11  Pa.  120;  Presbyterian 
Congregation,  v.  Carlisle  Bank,  5  Pa. 
St.  345. 

The  lien  is  waived  where  the  stock 
is  presented  to  the  corporation  in 
order  to  give  it  notice  that  it  has  been 
assigned  as  collateral,  and  the  fact, 
of  the  transfer  is  indorsed  by  the 
corporation's  bookkeeper  upon  the 
stubs  of  the  certificates,  and  no  lien 
is  then   claimed.     Des   Moines   Loan 


&  Trust  Co.  V.  Des  Moines  Nat.  Bank, 
97  Iowa  668,  66  N.  W.  914. 

In  Bishop  v.  Globe  Co.,  135  Mass. 
132,  it  was  held  that  the  corporation 
w2s  not  estopped  to  assert  its  lien, 
iby  reason  of  the  fact  that,  when  the 
certificate  was  presented  for  transfer, 
the  person  in  charge  of  the  transfer 
book  agreed  to  make  out  the  new  cer- 
tificates as  soon  as  another  who3e  sig- 
nature was  necessary,  returned,  where 
it  did  not  appear  that  such  person 
had  any  authority  except  to  receive 
requests  for  transfers  and  to  com- 
municate them  to  the  proper  ofBccrs, 
or  that  he  had  any  knowledge  of  the 
stockholder's  indebtedness,  and  as 
soon  as  the  matter  was  brought  to  the 
attention  of  the  president  of  the  com- 
pany, the  lien  was  asserted  and  the 
transfer  refused. 

68  In  Moore  v.  Boyal  Oak  Lumber 
&  Supply  Co.,  171  Mich.  400,  137  N. 
W.  270,  it  is  said  that  the  transfer 
of  the  stock  on  the  books  would  not 
estop  the  corporation  under  such  cir- 
cumstances. 

64  Moore  v.  Royal  Oak  Lumber  & 
Supply  Co.,  171  Mich.  400,  137  N.  W. 
270. 

66  Pirst  Nat.  Bank  v.  Hartford  Life 
&  Annuity  Ins.  Co.,  45  -Conn.  22. 
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In  order  that  a  corporation  may  be  held  to  have  waived  its  lien, 
there  must  be  some  evidence  showing  such  an  intention  in  fact,  or 
else  its  conduct  must  be  such  as  to  estop  it  to  deny  such  an  intention. 
As  a  general  rule,  mere  failure  to  assert  a  lien  is  not  evidence  of  a 
waiver.**  A  corporation  ddes  not  waive  its  lien  on  the  shares  of  a 
debtor  by  taking  additional  security  from  him  or  from  a  joint  debtor,*"' 
unless  it  is  agreed  that  the  new  security  shall  be  in  lieu  of  the  lien.** 
Nor  does  a  corporation  waive  its  lien  on  shares  for  a  debt  due  it  from 
the  holder  by  consenting  to  an  assignment  by  the  holder  for  the  bene- 
fit of  creditors,  **  with  no  other  preference  than  is  or  may  be  authorized 
by  law*';  **  01-  by  failure  to  require  a  surrender  of  the  certificates  of 
stock  at  the  time  of  making  a  loan  to  a  stockholder.''* 

A  corporation  does  not  waive  its  lien  for  a  debt  owing  it  by  a  bank- 
rupt copartnership  of  which  the  stockholder  is  a  member  by  proving 
its  claim  against  the  estate  of  the  bankrupt  copartnership  as  an  un- 
secured creditor  and  accepting  dividends  based  on  the  allowance  of 
the  full  claim.''* 

A  certificate  of  stock  declaring  that  the  holder  is  entitled  to  a  cer- 
tain number  of  shares  of  stock,  transferable  on  the  books  of  the  cor- 
poration on  surrender  of  the  certificate,  is  not  a  waiver  of  the  lien 
given  by  a  provision  in  the  charter  of  the  corporation  that  all  debts 
actually  due  to  it  by  a  stockholder  offering  to  transfer  his  shares  must 
be  discharged  before  such  transfer  shall  be  made.^    And  a  by-law 

66 Jennings   v.   Bank   of  California,  The    corporation's    lien    is    not    af- 

79  Cal.  323,  5  L.  R.  A.  233,  12  Am.  fected  by  the  fact  that  a  pledgee  of 

St.  Bep.  145,  21  Pac.  852;  Fir3t  Nat.  the   stockholder  holds   the  certificate, 

Bank  v.  Hartford  Life  &  Annuity  Ins.  where  such  certificate  on  its  JPace  gives 

Co.,  45  Conn.  22;  Moore  v.  Royal  Oak  notice  of  the  lien.    Wilkinson  v.  Home 

Lumber  &  Supply  Co.,  171  Mich.  400,  Bank,  137  Tenn.  198,  192  S.  W.  920. 

137  N.  W.  270;  H.  W.  Wright  Lumber  71  This   is    true   because   under    the 

Co.  V.  Hixon,  105  Wis.  153,  80  N.  W.  bankruptcy  law  a  claim  is  not  a  se- 

1110,  1135.  cured  one  unless  it  constitutes  a  lien 

67  Union  Bank  of  Georgetown  v.  on  the  property  of  the  bankrupt  es- 
Laird,  2  Wheat.  (IT.  8.)  390,  4  L.  Ed.  tate,  and  because  under  that  law  the 
269;  Kenton  Ins.  Oo.  v.  Bowman,  84  copartnership  is  regarded^  as  a  sepa- 
Ky,  430,  1  S.  W.  717;  German  Nat.  rate  entity  for  certain  purposes.  Bank 
Bank  v.  Kentucky  Trust  Co.  of  Louis-  of  Searcy  v.  Merchants'  Grocer  Co., 
ville,  19  Ky.  L.  Rep.  361,  40  S.  W.  458.  123  Ark.  403,  185  S.  W.  806. 

68  St.  Paul  Nat.  Bank  v.  Life  Ins.  78  Reese  v.  Bank  of  Commerce,  14 
Clearing  Co.,  71  Minn.  123,  73  N.  W.  Md.  271,  74  Am.  Dec.  536;  National 
713.  Bank    of   Republic    of   New   York    v. 

69  Dobbins  v.  Walton,  37  Ga.  614,  Rochester  Tumbler  Co.,  172  Pa.  St. 
95  Am.  Dec.  371.  614,  33  Atl.  748. 

70Bohmer  &  Osterloh  v.  City  Bank,  A  lien  given  by  statute  to  a  bank 

77  Va.  445.  on  the  shares  of  its  stock,  to  the  ex- 
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of  a  corporation  providing  that  its  stock  shall  be  transferable  by  de- 
livery and  indorsement,  the  transfer  to  be  complete  and  binding  on 
the  corporation  only  when  recorded  on  its  books,  is  not  a  waiver  of 
a  lien  created  by  a  stipulation  previously  inserted  in  a  certificate  of 
stock  to  the  effect  that  the  stock  will  not  be  transferred  by  the  corpora- 
tion until  all  the  indebtedness  of  the  holder  to  the  corporation  shall 
be  paid.''' 

The  fact  that  the  corporation  has  transferred  shares  of  a  stockholder 
after  notice  that  certain  other  shares  belonging  to  him  have  been 
pledged,  does  not  affect  its  right  to  refuse  to  make  a  transfer  to  the 
pledgee  where  its  claim  against  the  stockholder  for  which  it  has  a 
lien  is  greater  than  the  value  of  all  of  the  stock,  including  that  trans- 
ferred after  notice.''* 

If  the  charter  merely  gives  the  board  of  directors  the  option  to 
create  a  lien,  so  tlfat  none  exists  unless  such  option  is  exercised,  the 
failure  of  the  corporation  to  exercise  it  will  not  discharge  a  surety 
where  the  latter  does  not  call  upon  it  to  retain  the  dividends  or  to 
refuse  to  transfer  the  stock  for  his  protection.^ 


tent  of  any  debt  due  to  it  from  the 
holders,  is  not  waived  by  a  by-law 
providing  that  the  holders  of  3tock 
desiring  to  sell  shall  give  the  bank  an 
option  to  purchase,  and  that,  if  it 
fails  to  purchase  at  the  expiration  of 
ten  days'  time,  the  holders  may  sell 
at  pleasure.  Citizens'  State  Bank  of 
Monroeville  v.  Kalamazoo  County 
Bank,  111  Mich.  313,  69  N.  W.  663. 

78  Jennings  v.  Bank  of  California, 
79  Cal.  323,  5  L.  E.  A.  233,  12  Am.  St. 
Bep.  145,  21  Pac.  852.  See  al3o  Citi- 
zens' State  Bank  of  Monroeville  v. 
Kalamazoo  County  Bank,  111  Mich. 
313,  69  N.  W.  663. 


74  Where  the  amount  of  an  indebted- 
ness to  a  corporation  by  a  stockholder 
is  greater  than  the  value  of  the  entire 
holdings  of  such  stockholder,  that  the 
corporation  has  transferred  certain  of 
the  stock  of  such  holder  at  the  re- 
quest of  3uch  holder  does  not  affect 
its  right  to  refuse  to  make  a  transfer 
to  a  pledgee  of  the  holder  of  certain 
remaining  stock.  Sproul  v.  Standard 
Plate  Glass  Co.,  201  Pa.  103,  50  Atl. 
1003. 

TBperrine  v.  Fireman's  Ins.  Co.,  22 
Ala.  575. 


[Chap.  56  is  concluded  in  VoL  6.] 
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